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467.  The  Trial  of  John  Graham,  Alexandeu  Chawfooud,  and 
Wjlliam  Hogg,    for    drinking    the  Pretender's  Health: 
.  1  George  I.  a.  d.  1715.    [Now  first  printed  from  the  Re- 
cords of  Justiciary  at  Edinburgh.] 


CuEU  JmricTARU,  S.  D.  N.  Regis,  tcnta  ia 
Praelorio  fiurgi  de  Edinburgh,  trigesimo 
primo  die  mcnsis  January  millesimo  tep- 
tin^entesiroo  decimo  quinto,  Per  Hono- 
rabiles  virus,  Adam  Cockburue  of  Ormis- 
toun  Jttsticiarium  Clericum,  DomiDos 
Gilbertum  Eliot  de  Minto,  Jacobain  Mac- 
kenzie de  RoyttouD  et  Gulielinum  Calder- 
^ood^  de  PoltoiiD,  Magistrus  Jaoobum 
Hamilton  de  Paocaitland  et  Davidem 
Brskine  de  Dun,  Commis^ionarios  Justi- 
ciarij  diet.  S.  D.  N.  Regis. 

Caria  legittime  affirmata. 

JntrarC  John  Graham,  younger,  of  Neir- 
louu ;  Alexander  Crawfoord,  younger,  of  Man- 
nualroiln;  and  Mr.  'William  Hogg,  designed 
burges  of  Edinburgh,  professor  of  philosophy. 

InDI  CTED  and  accused  at  the  instance  of  sir 
David  Dalrymple  of  Hailes,  b^rouct,  hia  ma- 
jesty's advocate  for  his  majesty's  intetest,  for 
drinking  the  Pretender's  health,  in  manner 
mentioned  in  the  eriminal  letters  raised  against 
them  tliereanent.  Makeing  meAtion,  that 
where,  by  thelkws  of  Scotland  made  before  the 
Union,  particularly,  the  4th  act  of  the  first 
scwion  of  her  late  majestic  queen  Anne  of 
blessed  memory,  her  first  parfiament,  intituled. 
Act  against  Lessing  Makers  and  Slanderers, 
and  the  acts  tbereio  recited.  And  by  the  laws 
of  aH  well  governed  nations,  leasing  makeing, 
and  the  uttering  of  slandroos  speeches,  tending 
to  excite  sedition,  and  alienat  the  affection  of 
the  people  from  his  majesty's  person  and  go- 
vemment,  or  to  sett  np  and  encofirage  the*  false 
and  soaodalons  pretensions  of  any  fierson  to  the 
prejudice  of  his  majesty,  bis  estate,  and  his 
just  anid  lawftill  title  to  the  crown  of  these 
realms,  stirrkig  np  thereby  his  subjects  to  mis- 
likings,  sedition,  nnqoietneM,  and  to  cast  off 
tficir  doe  ebtdicnce  to  hia  majcitiei  to  their  fvi» 
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dent  oOril,  f  tnsell  and  destrnction,  are  crimes  of 
a  bigli  nature  and  severely  punishable.  And 
more  especially,  whereas  by  an  set  of  the  par- 
liament of  GreatBriUin,  made  in  the  sixth  year 
of  the  reign  of  her  said  late  msjestie  queen 
Anne,  intituled,  An  Act  for  the  Securitv  of  her 
majesty's  person  and  government,  and  of  the 
Succession  to  the  crown  of  Britain  in  the  Pro- 
testont  line ;  It  is  amongst  other  things  en- 
acted. That  if  Buy  person  or  persons  shall  mali- 
ciously and  directly,  by  preaching,  teaching,  or 
advysed  speaking,  declare  maintain  and  affirm^ 
tliat  the  pretended  prince  of  Wales,  who  now 
stiles  himself  king  of  Great  BriUin  or  king 
of  England  by  the  name  of  James  the 
third,  or  king  of  Scotland  by  the  name 
of  J^mes  the  eight,  baa  any  right  or  title 
to  the  crown  of  these  realms,  every  suck 
person  or  persons  shall  incurr  the  danger  and 
penalty  of  Premuoire  made  in  England,  in  the 
16th  year  of  the  reigne  of  Richard  the  second. 
Yet  nevertheless  it  was  of  verity,  that  the  saids 
John  Grahame,  Alexander  Crawfurd  and  Mr. 
William  Hogg,  and  each  of  tliem  were  guilty 
actors  art  and  part  of  the  foresaid  crimes,  in  so 
fares,  upon  the  ]5ihor  16th  days  of  the  moneth 
of  December  last  1714  years,  a  stoup  with  ale 
in  it,  or  some  other  liquor,  being  brought  to 
the  street  of  Edinburgh,  near  to  the  Tron 
church  and  to  the  main  guard,  by  a  woman  to 
them,  and  a  cup  filled  up  and  delivered  to  the 
said  John  Grahame,  he  proposed  the  king's 
health,^ and  one  having  asked  what  king?- the 
said  Alexander  Cmwfurd  cried  out,  Ring  Jsmetf 
the  eight;  whereupon  the  said  John  Grahame 
drank  to  the  health  of  king  James  the  eight, 
and  the  cup  being  filled  up  again  twice  to  the 
said  Alexander  Crawfnrd  and  Mr.  William 
Hogg,  each  of  them  did  Ukewise  drink  and 
spoke  these  words;  To.  the  health  of  king  James 
the  eight,  and  not  contented  with  their  thus 
direct  open  affirming  of  the  pretended  and 
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Qsorped  title  by  the  words  foreaid  attend  by 
them,  each  of  ibeoi  the  saids  John  Graham, 
Alexander  Crawfurd  aod  Mr.  William  Bog^t 
did  drink  to  the  hap^y  restaraMonof  IbesaMi 
Pretender,  under  the  name  of  king  James  the 
dght ;  which  words,  To  the  health  of  king* 
James  the  eight,  and  to  the  happy  restnratioD  ^ 
of  kinsc  Jftmes  t|)e  eight,  or  words  to  that  effect, 
they  and  each  of  them  did  proii6an<9e  aloud, 
and  buzzaM  at  each  heaHh,  dancing  at  the  same 
time,  and  having  hautboj^a  playmg  to  theni 
in  densonstration  of  their  joy  and  raection' ti^ 
what  they  were  doing,  in  open  defiance  and 
contempt  of  the  laws  generally  and  particu- 
larly above  mentioned,  and  they  were  seized  in 
the  very  act,  or  incontinent  thereafter  being 
pursued  by  the  city  guards,  and  the  stoup  and 
cup  found  in  theplaoe  to  which  they  had  fled, 
ana  where  they  were  takeo>  and  the  saids  John 
Graham,  Alexander  Crawfhrd,  and  Mr.  WilUam 
^^^  ^^^  immediately  thereafter  brought 
prisoners  into  the  goard.  By  all  which,  they 
and  each  6f  them',  were  guilty  actors  art  and 
part  of  the  breach  of  the  said  laws,  which,  or. 
any  part  thereof,  bdng  found  profen  by  the 
▼erdicjtof  aa  assize,  before  the  lords  justioe 
general,  justice  clerk  and  commisstoiiers  of 
jnsticiarv,  tliey  and  each  of  them  ought  to  be 
punished  with  the  pains  of  law.  And  partico« 
lai-iy,  they  jind  each  of  them  ought  to  be  put! 
out  of  bis  m^esty's  protection,  and  each  of 
their  lands,  tenements,  goods,  cbattdls  or  more-> 
ables  forfaulted  to  his  majestie,  and  otherwise 
punisbed  conform  to  the  said  statute  of  Ptsb- 
munire  made  in  England  in  the  siirteentfa  year 
^  of  the  reiffne  of  Ri^anl  the  second,  to  the  ex- 
ample and  terror  of  others,  to  coramitt  the  like 
in  time  coming. 

Alexander  Cnutfurd^t  Cmfwion, 

The  aboTe  named  Alexander  Crawflnrdv  one 
6f  the  pannels  judicially,  in  presence  of  the 
kirds  and  as&ysers,  acknowledges  and  colkfcBwa 
Ihe  Irbell,  in  so  far  as  relates  to  him,  and 
humbly  throws  himself  in  the  king^s  mercy. 

iSic  huhacHhitur^  Alex.  Cbawpurd. 

Ad.  Cockburne,  1.  P.  D. 

Purtuers, — Sir  David  Daltymplc  of  Hailes, 
baronei,  his  majesty's  advocsale  fur  his  highness 
interest;  sir  jLoiet  Stewart^  his  uMyei^'s  so- 
licitor. 

PrVf  in  Defence. — Mr,  James  Oraham  and 
Mr.  John  FaUoner^  advocates. 

The  Lybel  being  read  and  fnlly  debate  viva 
voce,  in  presence  of  the  said  lords,  pannells, 
and  assysers,  the  lords  justice  clerk  and  com- 
QUKsioners  of  justiciary,  ordain  both  parties  to 
give  in  their  informations,  the  pursuer  to  give 
m  bis,  betwixt  and  Wednesday's  night  next, 
and  the  pannells  to  give  in  theiis,  betwixt  and 
Friday's  niffbt  thercsafter  in  order  to  be  te- 
corded ;  and  continqed  the  dyet  of  the  said 
cause  till  Monday  next  at  nyne  o'clock,  and 
ordained  assvsers  and  witnesses  to  attend  then, 
each  onder  tne  pain  of  one  hnndred  merks. 


Trial  qfJtAn  Graham  and  others,  [4t 

iNfORMATiON  for  his  Majettj^t  Advocait  fur  hia 
highness  interest^ 

f«A9CST 

John  Grahame^ywmgetj  of  Newton,  and  Mr. 
wHUm  Hogg, 

'  The  Eing'i  Advocate  has  raised  aLybd  be« 
fbre  the  lords  of  justiciary  aninst  the  said 
John  Grabame  and  Wiliiam  Hogg,  founded 
upon  the  fourth  act  first  session  of  her  late  nsa- 
jestie  queen  Anne's  parliament  in  Scotland,  in* 
tituled,  Act  against  Leasing  Makers  and  8hm« 
derers,  and  the  acts  therein  recited,  more  esoe- 
cially  reciting  the  words  of  the  134  act,  narfia- 
ment  8th  James  Gfh^  and  abo  founded  upon 
the  late  statute  made  in  the  parliament  of  Great 
Britain,  in  the  6th  year  of  hersaid  late  majesty, 
mUtuled,  Act  for  the  Security  of  her  majeaty> 
peraon  and  government,  &c.  Wherein  it  Mr 
amoqgai  other  thmgs  provided.  That  if  any 
person  or  persons  shall  maliciously  and  directly. 


W  preaching,  teachhig,  or  advyaed  speaking, 
declair,  maintain,  and  affirm,  that  the  pretended 
prince  of  Walesvwho  now  styles  himself  king 
of  Great  Britain,  or  king  of  Engbwd  by  the 
name  of  James  the  Srd«  or  king  of  Scotland  by 
the  name  of  James  the  8th,  has  any  right  to 
the  crown  of  these  realms,  every  such  person 
shall  iocnrr  the  penalty  of  Pnemonire,  conform 
to  the  act  made  in  Kogiand  m  the  I6th  of 
Richard  the  2d. 

The  l^bd  subsumes,  that  the  defenders  are 
guilty  of  the  saids  trimcs,  having  upon  the 
15th»  or  16lh  of  December  last,  drink  to  the 
Pretender's  health,  under  the  name  iX  kmg 
James  the  8tb,  and  also  drunk  to  his  happie 
restuiation  ;  and  the  libel  mentions,  tliat  the 
words  were  pronounced  loud  with  hussai, 
having  haotboya  playiiifr,  and  the  defenders 
showmg  other  marks  of  joy,  in  open  contenspl 
and  deiyance  of  the  laws  generallv  and  par- 
ticulariy  above  mentioned.  And  that  th^  de- 
fenders being  surprised  in  the  act  by  the  city 
guards,  fled,  but  being  inoontment  pursued  they 
were  made  prisoners^  And  eoiMdtide^  hy  al 
whi^h,  they  and  each  of  them  aref  uUQr  acton 
art  and  part  of  the  breach  of  the  said  kwa,  and 
ouj^ht  to  he  punished  with  the  perns  of  law. 
And  particularly  with  the  pains  of  Pssununu^ 
viz.  To  be  pullet  of  the  king's  protectmn,  aiKl 
each  of  their  huids,  tenemenia,  goods,,  chattele 
qr  moveables,  forfaulted  to  hia  iMMstie. 

The  defendsr  premised  to  his  debate  that  the 
facts  lyhelled  being  denyed,  he  thenghi  him- 
self bound  neveitbdesa  to  declare,  that  if  theip 
could  be  proved,  they  ameunted  te  a  very  high 
imprudence,  and  udiaeretion  very  blam^ 
worthy,  bot  that  every  aotof  impradenca  did 
not  amount  to  a  crime  punisbable  by  law* 

And  theiefinre,  the  fiist  defence  wip.  that  the 
defender  John  Grahame  waa  in  driuk  to  that 
degree,  as  not  to  knew  or  remember  what  he 

It  was  answered  for  the  pumur  m  the  fiist 
place,  that  by  the  ooromon  pinion  of  iMriers, 
the  guilt  of  cEautioAl  iaeta  it  incrsaeed  hy  Ihe 
q/aa%ef  the  yeneoa  i(gataal  whesi  tbay  ■» 
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0oiniiittiray  mid  otfacf  circointtancn.  ThererorB 
the  same,  fiict,  which  dooe  agidntt  a  person  of 
bw  oondilioii,  would  import  hot  a  small  oOo- 
tempi  or  impmdcttoe  not  punishable ;  yet  bein^ 
done  affainst  a  ma^strate  or  person  fai  dignity, 
would  lie  criminai  and  punishable.  The  same 
act  which  at  one  time  might  be  innocent  and 
inoflfenme,  as  the  drinking  of  a  health,  yet  at 
another  time  may  be  criminal  and  pnnisnable, 
when  it  is  the  netted  badge  and  symbole  of 
peoplethat  are  ditaffiMHed.  The  same  Acts 
whieh  WodM  inferr  bat  a  light  dignity  in  the 
caase  of  a  private  person,  when  they  come  to 
he  ftpplyed  to  the  state  and  dignity  of  a  king, 
i^^tliey  he  hnpmdent  and  bfomeworfhy,  are 
criminal.  But  more  partienhrly,  as  to  the  de- 
fence, it  is  answered,  First,  That  drunkenness 
is  not  nroperly  a  defence  exclusireof  the  lybel, 
tbe  only  efll^  it  can  haTO  is  to  make  an  alferia- 
tfon  of  the  sentence  or  jmnishment;  dronken- 
Bot  does  not  deny  the  crimes,  but  only  ercases 
•r  seeks  to  lessen  the  guilt :  Ffor,  if  the  fact 
•f  dniDkettttcss  ifid  afford  an  exemption  to  deid 
J^  lyhd,  it  would  inrite  men  to  commit  crimes, 
ferhwete  easy  for  a  roan  that  is  embittered 
witfi  any  rwled  malice  to  get  himself  drunk, 
•nd^io  that  state  to  perpetrate  the  greater 
wiekioduess. 

9dly,  Drunkenness  is  not  reloTant  even  to 
•hta«  an  afleriation  of  tbe  sentence,  for  drink- 
wg  to  excess  is  sot  only  an  imorality,  but 
■nmkeiroess  is  a  crime,  and  he  that  is  drunk 
*  veraMur  ih  re  tUidtli,'  which  certuoly  can 
^^^  aflbord  him  a  legal  exemption,  either 
—""■^  the  lyhel,  nor  fbr  alleriating  the  punish- 


Sdly,  The  drunkenness  has  by  the  custome 
«f  aloMMt  all  nations,  been  admitted  as  an  alle- 
▼wtion  in  esses  canitall.  thatcan  take  iio  nlace 


J  canitall,  thatcan  take  ho  place 
here,  fbriMme  •f  the  acts  lybelled  on  inflict  the 
pam  of  death.    But, 

4tfily,  Oraakennos  is  to*  --lerantly  pro- 
poned even  for  alleriatioo,  because  ii,-  i>  6w.^ 
osly  relefant,  when  it  is  alledged  to  have  been 
III  nat  degree  as  to  deprive  the  defender  of  his 
neat  and 


But  the  lybel  mentions 
iaeu  that  exclude  the  possibility  of  that  de- 
fence,  via :  Tbe  defenoer  came  with  haut- 
boys lo  the  place,  and  drink  being  brought  to 
him,  the  said  John  Orahame  called  out  The 
Idngs^  health,  Crawford  another  of  the  company, 
cryed  out  What  king.  Ring  Janies  the  8th  ? 
upon  which  the  said  Orahame  and  flogg,  as 
wdl  as  Orawfurd,  drunk  to  the  health  of  king 
Jamei  the  8th,  and  after  that  proceeded  to 
ditek  so  hb  happy  restnratwn.    And  when  tbe 


I  came  up,  he  had  his  senses  fresh  enough 
to  run,  and  endeavour  to  make  his  escape.  If 
these  ftets  or  the  substance  of  them  be  proven, 
aa  they  are  Ijhelled,  it  were  in  vain,  or  indeed 
lo  hy  a  snare  ibr  peijury,  to  allow  the  defender 
ts  prove  that  he  was  dead  or  stupid  drunk. 
And  therelhre  the  flist  defence  ought  to  be  re- 
peiieQ. 

And  whereas  the  defender  excuses  his  not 
touftssiag  the  crime,  laying  the  blame  upon 
his  hshy^^mnk,  and  having  thrgule ;  the  pur- 


suer cannot  but  obserte,  that  this  excuse  is  but 
an  aggravation  or  mark  of  obstinacy,  for  the 
defender  had  never  time  to  forget,  be  was  taken 
*in  flagranti  delicto,*  and  keept  prisoner  till 
next  day  that  be  was  examined  upon  the  facts 
in  his  presence,  after  whidi  lie  was  cominitted 
and  remained  prisoner  till  he  was  indicted: 
Where  thea  was  there  time  for  him  to  forgett  P 
fle  was  certainly  sensible  of  his  guilt  wheoPha 
fled,  he  was  taken  in  bis  flight,  and  has  still 
been  keept  in  remembrance  of  it. 

But  since  the  defender  thinks,  that  his  in- 
snltiog  of  the  government  may  be  evaded  or 
excused,  it  remains  now,  that  the  lords  of  jus-, 
ticiary  do  convince  him  of  the  contrary,  by 
maintaining  the  vigour  of  public  discipline,  for 
bdeed  othmrise  his  tryal  might  have  this  bad 
eflect,  vix.  To  shew  how  cheap  end  easy  the  like 
offence  may  be  committed  in  time  coming, 
which  might  grow  into  more  mcurable  dis- 
orders. 

The  3d  deifence  proponed  was,  that  the 
lybel  is  founded  upon  the  acU  of  parliament  of 
Scotland  against  leasing  making,  oec.  And  also 
upon  the  statute  of  Great  Britain  the  6th  of  the 
late  queen,  but  the  judges  cannot  proceed  upon 
these  laws  joyntly,  because  the  punishments 
are  difl^erent.  And  also  because,  wh^re  any 
new  penal  law  is  made  for  punishing  any  fact 
punishable  by  a  former  law,  the  former  law  is 
superseded  eo  ipso,  and  since  a  man  cannot  be 
twice  punished  for  the  same  crime,  he  must  b^ 
punished  on  the  last. 

And  to  confirm  this  more,  it  was  urged  for 
the  defender,  that  by  the  late  act  Anno  6tQ 
Regme,  there  are  seterat  things  introduced  for 
the  beneflte  of  tbe  subject,  whereof  the  subjed 
would  be  deprived  if  they  were  to  be  tryed  oi| 
the  old  acts  concerning  leasing  makein^.  As 
Ibr  instance  the  new  act  requires  a  maJicioua 
direct  deed,  by  advhwd  speaking,  declairing, 
maintaining,  and  aflSrtt^ing.  And  it  provides, 
that  no  person  shall  be  prosecuted  upon  that  act 
to.  .4MJ  '"^nia  spoken,  unless  information  be 
given  upon  oaln,'^«.%.ut.  .i ..-  ^-j-  .#^-  ^^ 
words  spoken,  and  tbe  prosecution  be  within 
three  months  afWr  such  information.  And  it  is 
against  reason,  that  upon  the  same  facts  there 
should  be  temporary  actions  and  perpetual 
actions. 

1%  was  answered  for  the  pursuer,  First,  that 
he  cannot  hut  observe,  that  the  crime  in  ques- 
tion being  a  contempt  of  the  king's  autliority 
and  title,  the  rery  defence  founded  upon  the 
merciful  statutes  past  since  tbe  Revolution,  is 
an  aggravation  of  the  crime.  There  have  been 
times  when  the  least  offence  has  been  strained 
to  be  the  highest  treason,  or  drawn  within  the 
compass  of  severest  laws,  the  constant  character 
of  tyrranie.  But  now  by  God's  good  provi- 
deuce  we  are  under  a  gentler  administration, 
the  goTomment  and  the  people  are  in  the  same 
interest^  and  the  laws  demonstrate  mutual  con- 
fidence, the  first  consequence  of  so  happy  a 
statute. 

But  this  gentleness  of  the  laws  is  not  to  ex- 
pose them  te  dosion,  the  Uws  ars  tbe  mord 


7] 


1  GEORGE  L 


Trial  gfJohn  Graham  and  <^er$. 


L8 


partioularly  to  be  observed,  becauietbe  paobh- 
inenls  have  been  softened  both  in  the  case  of 
leasing;  makings,  and  in  tbatof  the  statute  of  the 
6th  of  the  qneeo,  and  the  same  fact  mast  be  a 
more  attrocious  crime,  when  committed  a^nst 
•0  gentle  a  government,  than  it  wpuld  be  m  the 
statute  of  rigour  and  terrour. 

This  beinff  premised,  it  is  more  (wrticularly 
answered,  that  Hie  defence  is  irrelevant,  ffor, 
First,  it  is  no  new  thing,  that  several  acts  of 
parliament  should  be  mule  for  restraining  one 
and  the  same  delict,  and  that  these  several  acts 
should  be  made  the  major  proposition  of  a  lybel 
against  offenders,  a  matter  so  nottour,  that  it 
needs  no  particular  instance  to  clear  it. 

Sdiy.  The  general  rules  of  law  in  that  case 
are  against  the  defence,  for  though  it  be  a 
maxlrae  that  <  posteriores  leges  derogant  pri- 

*  oribus,'  yet  that  is  only  where  the  posterior 
Uw  abrogates  or  is  directly  contraiy  to  the 
Ibrmer,  for  otherwise  a  law  made,  or  a  law  in 
possession  is  more  fiivourable  than  a  new  law  ; 
the  law  is  jealous  of  alterations,  and  admitts  of 
them  only  in  cases  of  necessity,  and  so  far  as 
the  necessity  requires.  And  therefore  the  civil 
law  has  excellently  defined,  that  pridr  laws  are 
drarwn  to  the  posterior,  yet  it  subjoins  the  ge- 
neral caveat,  <  Sed  et  posteriores  leges  ad  pri- 

*  ores  pertinent  nisi  contraris  sint.  L.  SO,  87, 

*  28  ff.  de  Legibus.'  And  very  agreeable  to  this 
and  to  the  present  case,  Hermogenianus  and 
Paulus  the  lawiers  have  said,  *  Cum  ex  uno  de- 
'  licto  plures  nascuntor  actiones,  sicut  evenit 

*  com  arbores  forllm  caste  dicuntur  omnibus 

*  experiri  permitti  post  magnas  varietates  obti^ 
'  nuit.  L,  39  sect,  de  oblig.  6c  actQuotiens  Lex 

*  obtigationem  introducit  nisi  si  nominatlm  ca- 

*  verit,  utsola  eaactioneutamur,£tiam  veteres 
'  eo  nomine  actiones  com|>etere  si  ex  eodem 

*  facto  dute  competant  actiones,  postea  Judicis 

*  potius  partes  esse,  ut  quo  plus  ea  sit  in  reliqua 

*  actione  id  actor  ferat.    Si  tantum  idem  ut 

*  minus  id  coose<|uator  L.  4  eod.'  And  so  the 
same  Paulus,<  Si  furtlm  arbores  ca»f".  -*-*  -* 
ft^v-TAo-A  kantiVui  ot  o^  j..-jccim  tabolanim 

*  dandam  actionem  Labro  ait.  Sed  Treliatius, 
'  ita  utramcjue  dandam  ut  judex  in  posteriore 
<  deducat,  id  quod  ex  prima  consecutasitetreli- 
'  qua  eondemnet,'  and  it  is  observable,  that  the 
'  actio  arborom  furtim  caesarum,'  and  the  ac- 
tion <  ex  lege  Aquilia'  were  bothvpenal,  and  had 
different  penalties.  That  if  the  <  Lex  Aquilia' 
was  to  repair  the  damnage,  according  as  the 
thing  had  been  of  greatest  value  for  a  moneth 
before  the  thing  happened,  which  very  often 
was  much  more  than  the  real  value,  and  the 
action  ^arborum  furtim  ceesarum'  was  given 
in  *  Duplum  deduct^  prius  arboris  cststt  esti- 
'  matione.'  Nay,  besides  these  actions,  there 
was  yet  a  further  punishment  upon  a  separate 
fandation,  '  secundum  est  autem  eos  qui  ar- 
*•  bores  et  maxime  vites  cceciderint,  etiam  tan- 
'  quam  latrones  puniri.  L.  2d  eod.' 

To  apply  this  to  the  present  case,  whereas 
the  defender  pretends,  that  the  former  laws 
concerned  leasing  making  are  superseded  by  the 
pew  law.  Anno  6to  Reginsci  if  the  said  statute 


Anno  6to  iUviosB  does  extend  to  the  pnnishiiiail 
of  the  same  tacts: 

It  is  answered,  First,  that  the  defender'spni- 
position  is  contrair  to  the  authority  of  the  fore- 
said laws  and  reason  itself. 

2ndly.  If  the  facts  shall  be  found  to  fall 
within  the  stotute  Anno  6to  Reginss^  Then  ac- 
cording to  the  principles  of  the  Civil  Law  above 
mentioned,  the  defenders  being  punished  oon* 
form  to  the  statute  Prsemunire,  there  will  be 
no  occasion  for  the  judges  to  apply  the  poDiah* 
mentof  the  laws  made  against  leasing  inaking, 
unless  the  circumstances  being  proven  so  attro- 
cious, shall  deserve  a  further  correction,  and  ia 
that  case  upon  the  fundation  of  the  laws  abovo 
cited,  the  judge  is  to  proceed. 

And  Sdly.  It  was  necessary  to  found  the 
lybel  upon  both  laws,  because  the  act  of  the 
6th  of  the  queen  being  a  new  statute,  it  was 
easily  forseen,  the  defender^  would  endenToar 
anxiously  to  alledge  that  the  facts  lybelled  do 
not  fall  under  the  oompAs  of  that  statute*  as 
indeed  they  have  done,  tho  without  any  ootid 
foundation. 

Atfd  whereas  it  wis  further  alledged,  thai 
the  statute  of  the  6th  of  the  i^ueeo,  contains  a 
benefite  to  the  subject,  which  cannot  be  eleided 
by  trying  the  crime  on  the  old  statutes  against 
leasing  making : 

It  is  answered,  that  the  defender  mistakes, 
for  6rat  as  to  the  words,  *  maliciously  di- 
rectly by  speaking,  shall  maintain,  declare,  and 
affirm ;'  these  contain  no  new  benefit  to  the  sub- 
ject, for  all  lawsimnosing  pains  upon  any  fact  or 
offence,  do  expressly  or  tacitly  reouire  ntialioe, 

*  deliberatum  propositum,'  and  where  the  of- 
fence consists  in  words,  it  must  be  by  main« 
taining,  declaring  and  affirming,  which  oon- 
tams  denying  in  the  sense  of  the  statute,  as 
appears  by  tne  words  that  immc^'liatelv  follow, 

*  and  affirm  that  our  ^•'«'«'^  lady  the  queen 
is  not,  &c.  'an^  *i.-»etore  these  wordii  rontain 

*  Sdly.  As  to  the  provision,  that  no  person  shall 
be  prosecuted  but  upon  sworn  information  of 
words  within  three  dayes  after  they  are  spoken, 
and  prosecuted  within  three  moneths  atVer  in- 
formation :  .     . 

It  is  answered  (Imo)  that  the  words  of  tho 
statute  are,  <  that  none  be  prosecuted  by  vertuo 
of  this  act,  and  that  none  be  convicted  by  vertne 
of  this  act.' — And  therefore  indee<l,  if  the  pur- 
suit were  founded  upon  a  sworn  information, 
and  only  upon  that  act,  something  might  bo 
said,  why  the  defender  should  not  incurr  tho 
penalty  of  Premunire,  unless  the  sworn  infor- 
mation had  been  within  three  days,  and  the 
prosecution  within  three  months* 

But  the  case  is,  the  defender  was  taken  in 
flagranti  delictOt  brought  prisoner  in  to  ib» 
guard,  where  he  was  keept  till  he  was  brought 
before  a  magistrate,  and  there  the  witnesses 
were  brought  face  to  face  to  declare  the  facts, 
in  order  to  the  question,  whether  he  should  bo 
set  at  liberty  or  committed.  The  fiusts  appear- 
ing nottour,  aa  far  as  in  that  case  was  neoes-, 
sary,  in  order  to  tho  qu^on  of  imprisoomtnt  g 
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■cot.  ad  exhibeodmn  noD  oportere.  Jos  eirilv 
calumDiari,  ueq.  ▼erbacaptari.Bed  qua  mente 
quid  diceretur  anima  advertere  coa?enire." 

The  third  defence  propoued  wag,  that  the 
lybel  ia  foaaded  on  the  acts  of  leasing  making, 
and  the  foresaid  statute  of  the  6th  of  the  late 

Jjueeo.  And  Ua  ett^  that  the  facts  Jybeliedy 
all  not  witbio  any  of  these  statutes. 

And  first,  the  statute  Anno  Sexto  Regina  is 
in  these  words,  Jthat  if  any  person  or  persons, 
shall  maliciously  and  directly  by  preaching, 
teaching  or  adtysed  speaking,  declare,  main- 
tain and  affirm,  that  the  pretended  prince  of 
Wales  bath  any  right  or  tide  to  the  crown ;  it 
is  agreed,  say  the  defenders,  that  here  is  no 
preaching  or  teaching,  the  question  is  as  to  ad- 
Tvsed  speaking  *  nuda  emissio  verborum,'  and 
there  the  benignity  of  the  ]awgi?er,  knowing 
bow  much  men  are  liable  to  escapes  without 
^  malice  or  premeditation ; 

Sdo.  How  apt  witnesses  are  to  mistake  words 
or  to  forget  when  things  are  not  recently 
brought  to  prosecution.  Therefore  the  law 
requnrea  these  qualities,  First,  that  the  words 
be  apoken  maliciously.  2ndlv,  Directl v.  Sdly, 
AdFuiedlyrand  4thly,  That  this  may  the  more 
clearly  apoear,  the  words  are  **  by  advysed 
8i>eakmg,declare, maintain  and  affirm,"  declare, 
that  is,  openly  and  publicly,  maintain,  in  the 
sense  of  the  English  law,  is  by  aigument  to 
defend  or  to  support,  affirm,  is  to  conclude  and 
plainly  to  asiert,  and  all  these  roust  concurr. 

dtio.  The  information  must  be  given  within 
three  dayes,  end  the  prosecutioa  must  be  with* 
in  three  months. 

4to.  The  case  of  ad?ysed  speaking  is  aepa- 
rated  in  the  law  from  that  of  preacbiug  and 
teaching,  for  as  to  speaking,  the  information 
must  be  sworn,  and  the  prosecution  within  the 
time  above  mentioned.  And  in  the  first  words 
*.  shall  by  preaching,  teaching,  or  advjrsed 
speaking'  there  is  a  disjoDctive  particle  (or)  to 
separate  the  case  of  speaking  from  the  former 
two,  which  confirms  also,  that  the  three  qualities 
(declare,  maintain  and  affirm)  arfe  to  be  taken 
conjointly ;  fibr  the  lawgiver  having  used  the 
disjunctive  particleso  immediately  before, would 
certainly  have  repeated  it  there,  if  it  had  not 
been  intended  that  those  three  must  concurr 


ioD  Ui  be  sworn  against  him,  but  if 
d,  the  ssAne  fact  bemg  punishable  by 
of  fingland,  as  a  misdemanour,  as  nn- 


tfaey  wera  imprisoned,  where  he  remained  till 
be  was  indicted.  If  the  comoaittment  waa  legal 
of  a  penon  thus  seased  Jlagranti  deiicto,  then 
the  prosecutioii  must  certainly  be  legal,  be- 
cause being  committed  for  that  crime,  ne  can- 
not be  dehvered  but  by  due  course  of  law. 

And  the  caseof  the  sta^teis,  where  words 
were  spake,  and  are  not  presently  challenged, 
the  cballeiige  must  begin  by  a  sworn  informa- 
tkm  within  three  dayes,  for  these  kinds  of  iu- 
saha  being  of  the  nature  of  injnries  by  the  civil 
law,  and  in  good  Teason  the  action  ceased  if 
there  <  dissimohitio  iiyurae.'    That  is, '  si  quia 

*  iojariaiii  ad  animnrn  noa  nvocaverit.'— The 
•lalale  thinka,  that  ronning  of  three  days, 
withoot  any  sworn  information  against  tbe  of- 
fisoder,  or  three  montba  without  pcM^iBiition,  is 
aoffident  evidence  that  the  gofernment  passes 
ov«  the  injury,  so  far  aa  not  to  insist  upon  the 
atatute  of  Prmnooire.  But  the  defender  being 
ijJceo  in  Jlagranti  deUetOf  is  not  within  the  cage 
of  the  provision ;  the  ^vemment  instantly 

*  lerecatad  aninuim  imoriam,'  the  offender 
waa  taken  in  the  offence,  and  there  needed  no 
iafomaatioD 
Ihcieliad, 
the  law  of  England, 

dottbledly  it  is,  the  criminal  pursuit  for  such 
niademanoor  still  remains,  but  must,  be  prose- 
cuted according  to^the  laws  of  Scotland,  and 
that  indeed  can  only  be  upon  the  foundation  of 
the  acta  against  leaaing  makujg. 

To  ahult  up  then  what  concerns  the  Answer 
to  this  Defence,  it  is  plain,  that  the  ly  bel  as  it 
iacoaecived,isvery  r^ular  and  well  founded, 
and  that  the  laws  of  leasing  making  are  not 
•opcfaeded  by  the  act  of  the  6th  of  the  queen : 
iind  that  therefore  it  was  necessary  to  lybel 
both  :  as  also,  that  the  defender  being  tryed 
QpoB  tbe  atatntes  of  leasing  making,  suffers  no 
iaagiaable  daaA|;«. 

And  whereas,  it  was  further  alledged,  that 
the  lybel  doet  only  conclude  the  pains  of'  tbe 
BritisbaUtute. 

It  is  answered,  that  tbe  lybel  is  expressly 
founded  on  the  acts  of  leasing  making,  and  in 
tbe  sttbaumptioo  says,  Mt  is  of  verity ,^that  the 
eaid  defenders  are  guilty  actors  art  and  part  of 
tbe  foresaid  crimes,^  and  after  the  narration  of 
a  greet  part  of  the  facts,  folbiws  these  words  <  in 
open  defyance  and  contempt  of  the  laws  gene- 
rally and  particularly  above  mentioned'  and  a 
little  lower,  <  tbey  and  each  of  them  are  guilty 
ef  the  breaich  of  the  aaid  laws  which  or  any 

Crt  thereof  being  found  proven^  they  ought  to 
ponished  with  the  pains  of  law.' 
And  the  reason  why  the  paina  of  Premnniie 
•re  more  particularly*  expressed,  is  because  tbe 
etainte  beuiff  new  and  leas  known,  and  referring 
to  a  statute  m  the  time  of  Richard  the  Snd,  It 
ma  thought  a  favour  to  the  defendera  to  trana- 
cribeoot  of  ^that  atalute  the  words  which  con- 
But  from  thence  to  re- 
i  the  lybel  to  the  case  of  the  sutute  of  the 
Ml  of  tfMq^ten,  is  so  manifestly  against  the 
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teww  of  the  lybeU  that  the  deieodcn  most 
fBliBinndef  wbal4be lawyer aaya^  «'L. 


And  thuathe  defenders  imagining,  that  they 
have  established  the  sense  of  the  bw,  for  ap* 
plication  pretend,  that  there  was  no  maliciooa 
speaking,  nor  is  malice  so  muchow  lybelled, 
nor  any  fact  to  quaiifie  it. 

2ndo.  There  waa  no  advysed  speaking  ^  the 
defender  being  young,  came  to  the  street  in  the 
heat  of  drink,  and  uttered  the  words  labelled, 

$tio.  There  is  no  dedariog,  maintaining  or 
affirming,  what  ia  lybelled  are  transient  wmrda. 

And  as  to  the  sufalstance  of  the  fact, 

Ist.  The  drinking  of  a  health  to  any  body  is 
forbid  by  no  law,  and  it  is  of  itself  innocent. 

£do.  The  drinking  a  health  to  the  king,  not 
isdding  of  Great  Britain,  doea  not  imply  the 
drinkmg  of  the  Pretender's  health. 

Stk>.  The  drinking  to  king  James  tbe  Qlh, 
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without  tine  additioD  of  fio»tiuid,  does  not  oome 
withio  the  sUtatey  urheiv  the  tilfe  it  meated  in 
these  wofds,  (or  Idnfl^  of  fiootknd  by  toe  nauif 
ofJamestJieSth.) 

4to.  Eveo  the  drinkiiig  to  kiogf  Janes  the 
eighty  IB  denumUraiio  penoiut^  but  no  asserting 
or  a  light,  for  thereby  coukl  not  be  meant  an 
assertion  of  his  tide  to  the  crown  of  Great  Bri- 
tain, seeidg^faere  can  be  no  title  to  the  orown 
of  Chwal  Britain  under  that  name,  nor  oouM 
thereby  be  meant  the  crown  of  Scotland,  be^ 
cause  since  the  Union,  the  distinction  and  name 
of  Bogland  and  Scotland  ihiil. 

5lo.  Neither  witi  the  drinkmg  to  king  James 
the  eight,  joyned  with  what  follows  <  and  to  his 
happy  restoration,' import  an  affirming  of  hit 

3*  |[ht  to  these  realms,  on  the  contrary,  it  im- 
yes,  that  c^  present  the  Pretender  has  no 
light,  and  can  only  have  a  right  by  a  law  to  be 
made  for  his  restoration,  for  when  a  person  in 
foriaulted  and  restored  per  modum  wrtdut^  Uiat 
in  the  sense  of  the  kws  of  Scotland  is  called  m* 
restoratioo,  and  seeing  the  word  *  restorataoii' 
is  capable  of  a  safe  interpretation,  it  is  accord- 
ing to  the  maxims  of  all  laws  to  be  taken  m 
that  sense,  that  shall  not  inferr  a  crime. 

And  the  defenders  did  especialh^  insist  upon 
that,  that  here  were  no  words  directly  afBrm- 
ing  the  riffht  of  the  Pretender,  it  is  but  an  af- 
firmation by  implication,  which  in  matter  eri* 
minal  is  not  to  be  allowed. 

Before  (he  pursuer  make  answer  to  this  way 
of  arguing,  he  most  not  only  put  the  defenders 
in  mind  of  the  words  just  now  cited,  *«  non 
oportet  ius  civile  calomniart  neque  verba  cap* 
tari,  sed  qui  mente  qnid  diceretor  animadver- 


tendum.'*'  But  further  of  another 
<<  contra  legem  facit,  qoi  id  facit  quod  lex  pro* 
ktbet,  in  fmadem  t^  qui  salviiT  verbb  1^ 
sententiam  ejus  drcumvenit,"  Lex  89,  Sect,  de 
Legibus ;  this  in  another  part  of  the  law  is  so 
expressed,  '*  Non  doblnm  est  in  legem  com- 
mittere  eum,  qoi  verba  legis  anplexus  contra 
legis  nititor  vduntatem:  nee  poenas  incertas 
legibus  evitabit,  qui  se  contra  juris  sententiam 
asev&  pnerogativft  verborom  fraudulenter  exeu- 
nt," L.  5,  Cod.  eod. ;  and  that  this  was  agree- 
able to  our  law,  may  be  seen  in  the  act  108, 
parliament  7th  James  the  1st,  and  others  made 
against  the  depravers  of  the  acts  of  parliament. 

It  is  then  more  particularly  answered,  to  all 
the  refined  observations  upon  the  words  of  the 
acts  of  parliament. 

Pint,  that  never  was  there  a  more  plain, 
open,  malicious,  direct,  advysed,  maintaming, 
declaring  and  affirming  the  title  of  the  Pre- 
tender. 

And  first,  as  to  the  quality  of  the  malice, 
ioiut  or  matitut  being  actu$  anifm,  it  is  in  law 
presumed  from  thefiicts,and  is  not  by  itself  the 
object  ofprobation. 

9do.  The  defender  mistakes  the  meaning  of 
the  law;  for  these  several  words  of  malicious, 
direct  and  advysed  speaking,  maintaining,  de- 
blaring  and  alfirmmg,  are  no  otherwise  to  be 
taken  separately,  than  as  they  contain  a  de- 
scription of  an  odkMs  fiKt  wiUa  exaggeraftiotia 


thntbsknigtoits 
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as  for  instanee^mrthe  ne- 
„  ._  the  usurped  title  advysediv,  he  dif- 
ferent from  doing  it  maUcKNisly  f  Or  can  the 
asserting  advysediy  and  maliciously  be  dilllerant 
from  douw  it  directly  ?  Can  one  maintain  mrf 
declare  what  be  does  net  affirm. 

It  ie  then  certain,  that  the  words  of  Ibe  law 
are  to  be  taken  in  this  sense,  vie^  Tbeafinniii|^ 
of  the  title  of  the  Pretender  inftrrs  the  punisfa- 
moot  of  the  Isw,  aad  beeause  this  aArining 
may  be  done  by  wryting  or  speaking,  and  that 
spaiking  may  be  done  by  preaching,  teatihiog, 
or  Sny  other  way,  whereby  in  words  the  Inteo- 
tioo  of  the  ofilendem  is  plainly  signified,  th^hnf 
has  ibade  use  of  variety  of  words,  to  exprsea 
one  and  the  same  crime,  fits  the  crime  does  isot 
obnsist  in  any  form  of  prSnounoiDg  of  oertnia 
wonis ;  it  consists  in  the  asseitinff  of  the  titto 
of  ttie  Pratender,  which  whoever  does  in  whal« 
ever  fivm,  does  malioiously,  dhw^v  and  ad- 
vysedly,deofaure,aaBffntaln  and  affirm  nia  right. 

JkBy.  That'  the  cireumstances  ty helled  in 
snch  an  afiirmhig,  wiU  appear  to  any  who  osn- 
siders. 

First,  there  andcortahi  focta  to  which  eoe* 
tome  hath  affixed  a  determined  sense,  and  there 
is  none  whereof  the  use  aild  meamng  is  mora 
inoontesledly  nmlefstood,  than  tbatef  driokiftg^ 
healths ;  is  any  man  so  ignorant  as  not  to  know 
that  the  going  to  a  pubUek  olaoe  and  drinkinip 
thehiufl^  healthy  k  a  puAick  acknowledge.: 
ment  of  his  authority,  as  well  as  a  wi4i  for  nin 
long  life  P  Is  not  the  common  form  of  *«  Long 
live  the  king,"  a  formula  of  homage  knowo 
both  in  sacred  a|id  prophane  history  P  Aodis  it 
any  more  than  the  drinking  of  a  health?  Peetv 
do  their  boonage  by  swearing  directly,  thoee 
that  have  offices  by  taking  the  oaths ;  hut  the 
body  of  the  people  have  no  other  way  of  ex* 
pressing  their  homage,  but  that  aodaosatieo, 
"  God  save  the  king ;"  it  were  ftvitlem  tobring* 
more  reasons  in  a  uaid  case. 

9dly.  As  the  dnnking  of  the  health  voder 
that  designation  and  style,  is  in  the  comrnoa 
acceptance  an  acknowledgement  of  the  Pre- 
tender's title  as  king  James,  so  the  assnming 
of  that  title  is  the  cause  of  his  attmnder ;  the 
title  of  king  James  the  eight,  is  one  of  the 
usurpations  whereof  the  act  complains,  and 
the  words  are,  •«  He  takes  the  title  of  kiofr 
of  Scothmd,  by  the  name  of  James  the  eight,'^ 
and  therefore  the  drinking  of  k  health  to  any 
person  under  that  name  by  a  Scotsman  upon 
the  street  of  Edinburgh,  though  hedid  not  add 
the  words  *<  of  Scotland,"  can  import  nelbing 
else,  but  the  drinking  to  his  preaperity  as  hav- 
ing that  right,  which  is  directly  and  malkioiiBly 
to  affirm  his  title. 

9diy.  The  droomstanccs  likewise  confirm 
this,  it  was  not  sffif ming  for  argument  sake, 
there  was  no  dispute  in  the  case,  it  w»s  not  af^ 
firming  ex  cmlore  irmeunHdt^  there  vrasno<qaar-' 
rel  nor  contradietioD,  it  was  a  deed  delibemtely 
done.  The  defonder  came  with  his  accom- 
pikies  to  a  certain  place  of  the  street,  where  he 
thoii^ht  filttohalt,  he  oame  with  mnsick,  least 
tie  munluid. time  in  the  SBorning  might  conceal 
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hi*  iattatioo^  IkiiMMr  b«Bg  bronffht,  tbe  heakh 
it  fim  ID  flpmial  tenimpiopoi^  batpropotcd 
aloud,  tba  liaaMi  is  expUin^,  aad  then  awl  Dot 
till  loea  it  ii  drank  hj  t)ie  oompaoywith  buz- 
snsy  moatck  and  dabctog. 

What  caa  he  malicwiia,  dirwiaiid  adfjnd^ 
if  this  is  n9t  so?  What  can  a  private  roan  do  to 
show  bis  maintaining,  declaring  and  affirniing 
tbe  right  of  the  PrSender  more  open?  If  he 
had  gone  a  Step  or  two  further,  he  had  gone 
int»  another  ipetin  crimjiiw,  but  be  has  no  fdr- 
tber  uitenlioB  but  to  affirn  it,  in  a  way.  to  insult 
t^c  governoieDt,  and  in  a  manoer  to  proToke  it, 
in  that  view  he  haa  done  enough  to  saftisAe  his 
nudice  and  iacurr  the  ponishBienI  of  the  law, 
though  be  had  not  added  what  follows* 
'  But  4kthly,  the  defender  did  not  onlv  drink'lo 
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the  health,  or  oryed»  Long  live  king 
eight*  bui  be  drank  to  has  lesturatien,  nay 
his  happy  rcstaraiien,  wbleb  in  tbe  sense  bf  t 


the 


his  happy  rcstaraiien«  wbleb  in  tbe 

defender,  joy  ned  to  bis  owning  him  under  tbe 


at^le  offing  Jamee,  was  a  further 
his  right,  and  an  evidenee  that  the  titkof  Idng 
was  not  given  by  bias  aa  tbe  hsiu  demousira* 
>tioo  of  a  person,  but  as.a  deelaration  of  his  as- 
sent and  affiBotioatQtbat  tiUe^aad  deave  to  have 
itrestered. 

The  neor  equivoostioa  upon  tbe  words  «<  re^ 
stored'^  and  «*  rssteralian,"  ought  not  really 
so  have  been  offered  in  Court.  It  is  .a  naxim 
in  jpraaunar,  huw,  and  conMBNMi  senee,  Mrio. 
vmiaU  um^  "  happy  jcsUivssion  "  is  an  ezprao- 
sioa  which  came  m  fiuhien  in  Abe  year  1600, 
iQsigiPMlie&resturalioa  per  sMrfusi  ><f  t^  of 
a  lawfnl  urinoe  against  usnrpntiena ;  in  whiefa 
uense  it  taas  been  eouslMitly  taken,  and  there* 
<ece  to  apply  the  ansae  wovdosf  happy  resin- 
ration  to  the  eaas  of  tbe  Pretendse 


thenamsof  king  Jasaea  the  eight,  what  is  it 
^ae  hut  to  describe  bki  mt%tt&t*m  tkle  ae  an 
nsucpalinu, and  Ibetialoof  the  Prekenier  as  a 
BHtter  of  right?  Can  there  be  a  happy  lesto* 
vatieninpniadMeefalawM tithe?  Certainly 
nio,  and  therefine  be  who  drinks  ftrsi  to  the 
Fretender  under  the  nanse  of  ki 
drinks  to  bis.  happy  rsstmalion, 
it  in  peasilde(8Mnwithsutconnng  toa»opeu 
\  or  dM«I 


of  king,  and 
Moasfar 


rebeUioai  can  or  dve)  aest  nngniinfulfty  dsny 
hb  ni%inilia^a  undeuMed  jusi  and  lawful  title, 
and  nest  fakly  and  openly  dechore  Ibr  aa 
nsMvped  iltK 

And  to.prslend>tbe*tlMsi&lo  make  up  cranes' 
hv  inooendses  or  iniplicalionnr  b  so  posr  a 
ahia  that  one  can  hMrdly  think  it  worth  tbene- 
ticing^  la  the  paying  lespeeS  la  any  psison 
under  a  title  er  d%nSy^  an  innnendo  only  of 
the  acknowledgement  of  that  title?  .Or  is  it  a 
direct  ankaowMflMiCBt?  Itisuotaoenstini- 
tion  of  a  title  intod,  bnt  an  aefcnowkdgement 
ofatitlaitainit.be.  Tfat  kiogof  SVaooe  when 
the  wer  bfukaont,  b«l  dnianoiBBDrabnt owned 
the  Prnkender  under  that  title  no  amongek  the 
cest,  ondsr  which  Ihk  heahh  was  drunk,  and 


that  tinMat  mast  he  had  o^y  wished  Us  re- 
*irati9o»  Thekingof  Sama  was  in  tbe  Kke 
caa^thsgr  di^BSinoiaasbcing  khigatoowa 
^'ai^  iban  the  defender  had  done,  as  being  a 


irivHt  iuiD,  and  yet  this  oemlog  ihd  title,  ban 
I  constructed  a  dedaring  of  bis  right,  and 
of  the  causes  of  a  bkmdy  war.  What  the 
_  of  France  did  soms  years  aAeiwards  to 
lustore,  was  but  a  consequence  of  his  owning 
him,  and  to  the  defeoderV  power  as  a  privet 
man,  there  ia  no  doubt  he  would  do  the  same  $ 
if  this  inSolenee  be  not  checked  by  a  process,' 
aathatwasby  asuccessM  wurr,  and  so  ^^  si 
mngnis cemponeie parra lieet ;"  iftheiniue- 
tice  done  by  a  great  prince  was  pumshable  by 
warr,  which  is  a  kind  of  process  jure  gmtmrn^ 
the  insolenee  done  by  the  defender  snoald  be 
vindicated  by  thia  process,  the  proper  way  of 
proeeeding  against  ongiatefal  citizens.  And 
here,  by  the  bve,  let  it  be  ebaerved  how  trifling 
the  excuses  for  defender  are,  baring  medled 
with  such  edge  toob,  and  titles  as  have  already 
set  the  werM  a  fyre,  and  now  pretend  to  turn 
his  offence  into  a  jest. 

Tbe  second  branch  of  the  defence  n,  that  the 
defender  tails  not  under  the  laws  fer  leasing- 
nnakuig,  because  tboe  concern  only  tbe  case 
where  subiects  are  helved  to  the  priece,  or  the 
pchiee  to  the  subjects,  but  there  can  be  no  such 
thing  pretended  here,  unless  it  be  by  innuendo, 
which  the  defender  by  no  means  will  admitt, 
seeing  there  was  nothing  said  directly  of  the 
prince  nor  of  the  people. 

It  is  answered  as  to  this  poyat,  that  leasing 
mdking  m  its  original,  was  nothinpr  bat  the 
tdkng  of  febehoods  to  engender  dieeord  be« 
tvesB  the  king  and  his  people.  It  is  the  ge-^ 
neral  name  of  every  hiyurytendiBg  to  eeditiosr 
or  discerd,  as  misdemannours  is  in  tbe  ens- 
of  Engtond,  And  ttei/ioiMtus  is  the 
in  name  of  private  crimes  in  tbe  Roman 
but  now  the  feds  in  qoeslioa  are  tearingu 
,  rii.  that  there  is  soch  a  pcison  as  can 
be  called  kmg  James  the  eight,  by  a  Scetsman. 
That  faia  reslaratioa  w3l  be  bappyness^ 
What  can  moreproperly  basaid  to  fell  andev 
these  words.  That  all  leaaing  makeie  mt 
trilers  of  them,  wbilh  may  engender  disdonl 
between  the  king  and  hin  people,  te;  the 
essence  of  tbe  crime  consists  in  the  telHogof 
lyes  that  may  engender  discord ;  and  therefeiu 
it  #08  the  same  crime  to  bdye  the  people  to 
the  king,  aeto  belye  the  king  to  the  people, 
Ja«5th,pariiat.6tfa,eap.8S.  itwaenotmat* 
ter  of  what  nature  the  felsshoods  were,  if 
they  were  intended  to  promote  discord,  and  so 
the  spreading  of  evil  bruit  or  feme  against  the 
king' of  France  or  bis  subjects,  was  found  leas«> 
mg  making,  In^  the  60  ad,  6  parit.  Q.  Mary, 
and  speeches  in  pr^udlee  oT  his  inafesde's 

Cts  and  progenitors,  waa  understood  to  be 
g  msking,  in  the  sense  of  the  ad  of  par^ 
fisment,  t34  ad,  parliet  8th,  James  6th.  By 
all  which  it  is  plain,  that  the  essence  of  th<t| 
crime  does  nd  consist  mspeakittg  against  tha 
kmg,  but  in  apeaking  fetaely  te>  engender  sedi- 
tion to  the  contemptcn'the  king's  authority,  state 
and  digni^,  as  may  further  appear  by  the  lOth 
ad,  parhat.  18th,  Ja.  6lh,  and  by  9th  aet«  pari. 
90th,Ja.dtb.  Vr  here  the  ntteringofslaoderoue 
speeches  or  wry  tings  of  the  estate,  people^  or 
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ooootry  of  BnglaQd  or  coooceNon  thereof, 
teodiofj^  totbe  remembnuBce  oft  aocient  j^udgei, 
wbercSy  hatred  may  be  tbs>:tered,  and  mialike- 
in^  raised  between  bis  inuestie's  subjects  of 
this  islaodt  is  made  cnmioal  uqder  the  name  of 
leasing  making.  80  that  there  can  be  nothing 
moreefident,  than  that  the  crime  of  leasing 
making  consists  in  ntterini^  false  and  scanda- 
lons  speeches,  tending  to  stirr  op  his  majesties 
subjects  thereby,  to  mislikeing,  sedition,  un- 
qnietness,  aud  to  cast  offtiieir  due  obedience  to 
their  kinir,  to  their  peril  and  tinsel. 

2dlv,  The  facta  labelled  are  such,  for  what 
speech  or  deed  can  shew  more  oontempi  to  the 
majfestie  of  the  king,  or  whatcau  more  endan- 
ger his  estate  than  the  pnblickly  owning  the 

.  title  of  another,  and  wiahiog  bis  happy  restu- 
ration  P  What  can  more  stirr  up  the  people 
a^mst  his  lawfnl  authority,  than  the  disputing 
ol  bis  title?  Or  what  can  more  clearly  iufite  an 
unnatural  invasion,  whereby  this  eoi|ntry  should 

.  be  made  the  scene  of  btood,  cruelty  and  ?asta- 
tion  at  the  hands  of  people  whose  religion  di- 
rest them  of  all  faith,  mercy  and  pity,  to  those 
whom  they  falsely  reckon  bereticks,  than  the 
publick  profession  of  a  desire  to  ha?e  a  declared 
enemy  to  our  religion  and  our  happy  constitu- 
tion, upon  which  our  lawt  and  liberuea  depend, 
restored  ? 

It  scarce  desenres  mentioning  what  the  de- 
fender so  often  obserred,  That  the  acta  against 
leasing  making  were  odrous,  for  so  they  were 
indeed,  as  aU  powers  in  the  hands  of  enemies, 
or  the  hands  of  a  goremment  engaged  by  reli- 
gion and  mistaken  prindplea,  against  the  mte- 
rent  sacred  and  ctfif  of  the  people,  then  indeed 
the  acts  of  leasing  making  were  strained.  But 
wee  the  happy  Rerolotion  that  grifance 
amoufrt  many  others  has  been  removed. 
What  was  useful  m  the  acta  of  leasing  making, 
and  indeed  all  that  concerns  the  present  ques-^ 
tion,  is  preserved  by  the  act  4th  pari.  1703,  the 
bittemess  of  the  punbhment  is  restrained,  and 
no  the  odionsness  of  the  law  taken  off.  Nor 
can  these  laws  be  said  to  be  old  and  obsolete, 
which  bare  been  so  lately  under  the  ooosklera- 
tion  of  the  legiskture  and  approven. 

To  conclude  then  in  the  words  of  the  for- 
cited  134  act  of  the  8th  pari.  Ja.  6th,  tho*  his 
Uigeitie  continues  in  love  and  demencie  to- 
wards all  his  good  subjecto,  aud  most  willingly 
sedb  the  safety  and  preservation  of  them  all, 
and  bis  servanta  in  bis  name  proceed  with  the 

'fame  regret  against  the  goilt^,  yet  seeing  the 
law  and  authority  most  be  vindicated  against 
open  insulta  obetinately  justified,  there  can  be 
BO  doubt  but  the  Court  will  sustain  the  lybel, 
and  find  that  the  drinking  a  health  to  king  James 
lhe«tt|rht  in  the  open  strecto  with  huzzas,  and 
die  drinking  of  the  said  health,  or  to  his 
lappy  resturatbn,  relevant  to  make  the  defen- 
ders guilty  of  the  eriuiesuid  according  to  laws 

This  debate  being  as  to  Mr,  Graham  for 
whom  <;orapearance  only  was  made,  and  Mr. 
Hogg  the  other  defender  havings  for  biioself 
«mved  tbf  Imefita  of  th«  same  detences  which 


the  Court]  allowed,  the  Lord  Advocate  re- 
jieated  the  same  answers. 

Sic  SulneribUur^      DAvm  Dalhtmple. 

February  5th,  171$. 

iNrouuTiOM  for  John  Grabame,  son  to  Mr. 
James  Grabame  of  Newtoun 

AGAINST 

His  Majesties  Advocate. 

His  MajntUU  Advocate  has  been  pleased  to 
raise  and  for  bis  highness  tnterent,  to  msist  in  a 
criminal  process  before  the  lords  commissioner* 
of  justiciary,  lybelling  upon  the  acta  of  the  {par- 
liament of  Scotland,  made  against  leasing 
makers  and  slanderers ;  but  more  especially, 
upon  the  statute  made  in  the  parliament  of 
Great  Britain  in  the  fith  year  of  the  late  queen, 
intituled,  «•  Act  for  the  Security  of  her  Majes- 
tie's  Person  and  Government.''  Wherein  it  it 
amongst  other  things  enacted.  That  if  any  per- 
son or  persons,  shall  maliciously  and  jdirectly 
by  preaching,  teaching  or  advysed  speaking; 
dechire,  maintain  and  affirm,  that  the  pretended 
prince  of  Wales,  who  now  styles  himself  king 
of  Great  Britain,  or  kine  of  England  by  the 
name  of  James  the  third,  or  king  of  Scotland 
by  the  name  of  James  the  eight,  has  any 
nght  or  title  to  the  crown  of  these  realms, 
every  auob  person  ahall  ineurr  the  penalty  of 
Pramunire.  •  And  subsuming  that  the  pannel  is 
guilty  of  these  crimes,  in  so  lar  aa  be  drank 
to  the  health  of  king  James  the  eight,  and 
to  the  happy  reatnration  of  the  said  Preten- 
der, under. the  name  of  James  the  eight. 
Which  words,  to  the  health  of  king  James  the 
eight,  and  to  the  bappv  restoration  of  king 
James  the  eight,  he  did  pronounce  aloud  and 
huzza'd  at  each  health,  dancing  at  the  same 
time,  and  having  hautboys  playing.  And  con- 
cluding the  pannel  is  gnilty  of  the  breach  of 
the  said  laws,  and  therefore  ought  to  be  pn<» 
nrihed  with  the  pains  of  law,  and  particolarly, 
that  he  ought  to  be  put  out'of  his  migestie's  pro- 
tection and  his  lands,  tenementa,  goods,  chat- 
tells,  or  other  moveables  fbrbuHed. 

It  may  appear  even  inm  the  lybel,  that 
whatever  was  done  by  the  pannel  the  time 
tlierein  mentioned,  was  the  consequence  of  m 
debauch  by  too  much  drinking,  and  no  deliberate 
^^BcL  80  that  the  pannel  not  remembring  what 
Iliad  passed,  denyed  the  lybel ;  and  in  his  de- 
fence, it  was  afiedged,  That  however  the  fact 
charged  upon  him,  was  a  ^etv  great  fblly  and 
indecency,  yet  he  could  not  for  it  be  convict, 
upon  the  laws  generally  or  specifdly  mentioned 
in  the  libel. 

For  Imo.  As  to  the  act  made  in  the  nariia- 
ment  of  Great  Britain,  entituled,  *'  Act  for  the 
Security  of  her  Majestie's  Person  and  Govern- 
ment," the  necessary  requisites  fbr  prose- 
cuting any  person  upon  that  law,  for  words 
spoken,  were  not  ia  this  ofaierved,  there  having 
been  no  information  of  such  words  j^ven  upon 
oath,  to  one  or  more  justice  or  justices  of  the 
peace,  within  three  dayes  after  fuch  worda 
apokeo. 
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9do.  The  woids  nid  to  be  spokeD  by  the 
pannel,  do  not  All  under  the  deecription  of  that 
cet,  which  enectSy  That  if  any  person  shall 
oaalidoosly  and  directly,  by  advyaed  speaking-, 
dedare,  maintain  and  affiras,  that  the  pretend* 
cd  prtnoe  of  Wales,  who  now  styles  himself 
Jdo^  of  Great  Britain,  or  kin^  of  Enji^land  by  the 
nnine  of  James  the  3d,  or  king  of  Scotland  by 
the  name  of  James  the  8,  hath  any  right  or 
title  to  the  crown  of  these  realms,  smII  incurr 
the  penalty  of  PrBmunire.  And  the  drinking 
of  kmg  James  Sih's  health,  and  the  drinking 
to  bin  happy  restoration,  is  neither  a  malicious 
nor  direct  declaration,  maintainanceor  affirouk 
tioe  of  his  right  and  title  to  the  crown  of  Great 
Britain,  and  the  lybel  does  not  bear,  that  these 
words  were  maliciously  spoken,  or  that  the 
pannel  did  thereby  dedaie  and  maintain  the 
pretended  prince  of  Wales  had  any  liffht. 

Stio.  The  act  requires,  that  the  words  where- 


by the  right  in  the  Pretender  is  affirmed,  be 
adTyaedljjr  spoke.  •  But  the  pursuer  has  Uid  no 
joalification  in  his  lybd,  from  whence  it  ought 


be  inferred,  that  these  words  were  j^dTysedly 
apoke ;  on  the  contrary,  the  pannel  is  brought 
in  drinkiuff,  honain^ ,  dancing  on  the  atreeta 
and  the  like,  all  which  drcumstanoes  are  in* 
consiateBt  with  deliberate  and  advysed  speak* 

And  as  to^  the  other  acts  against  leasing 


I  and  slanderera  lybelled  upon,  it  was 
lodged  for  the  pannel,  That  these  acts  were 
•uperewded  and  inno? ate  by  the  foresaid  sta- 
tute of  the  parliamoit  of  Great  Britain,  in  con- 
Mqocaoe  of  the  18th  Article  of  the  treaty  of 
UnioD,  whereby  it  was  agreed.  That  the 
laws  which  concern  puUick  right,  policy  and 
civil  gofernment  (as  the  old  Scots  acts  cer- 


cannot  wel)  be  admitted  off,  for  the  reasons 
that  shall  afterwards  be  more  folly  explamed, 
yet  the  facts  chaiged  upon  the  pannel,  are 
nether  slandering  the  king  to  his  subjects,  nor 
thesnbjecto  to  the  king,  which  is  the  descrip* 
tioB  our  hiw  gives  of  leasing  making,  and 
whereby  such  slanderers  do  incurr  the  penal- 
lica  mentioned  in  these  acts. 

This  is  the  sum  of  the  defence,  and  therein 
the  pannel  humbly  conceives  he  Is  much  sup- 
parted  by  the  great  length  to  which  this  argu* 
ment  ia  drawn,  in  the  pleadings  and  infomta- 
tiona  on  the  other  side  in  civil  cases,  which 
esonot  all  be  comprehended  under  the  express 
words  of  positive  law;  there  is  place  for  in  • 
fbrcBcea  and  coojecture,  but  it  is  the  happiness 
of  eor  constitution  that  such  facts  as  are 
criminal  are  phdnly  and  clearly  forbid  by 
oar  statutes,  and  therefore  need  little  argn* 
ment  to  nuke  theitt  plainer.  The  law  sp«iks 
for  iteelf,  and  if  this  is  the  case  of  our  criminal 
kwi  in  general,  it  is  more  particnlariy  to  be 
BOtieed,  where  the  hiw  eoncems  words  said  to 
be  spoken,  and  requires  that  such  words  be  di-' 
net  and  advysadly  emitted. 

Whither  this  fact  charged  on  the  pannel  be 
VOU  XVII. 


no  or  not,  Wifl  appear  from  a  more  particular 
examination  of  the  answers  made  to  his  de- 
fences in  the  method  as  they  are  set  down  in 
thepursuer^s  information. 

The  pannel  then  in  the  first  place  haviog  aU 
ledged,  that  he  was  in  drink  the  time  when  he 
is  said  to  have  spoke  the  words  lybelled ;  the 
pursuer  premises  to  the  answer  a  general  ob- 
aervatioo,  that  crimes  are  aggravated  or  les»- 
ned  with  respect  to  the  quality  of  the  persona 
against  whom  they  are  oomoMtlefl,  and  the  ob- 
servation ia  certainly  just,  but  then  the  law 
upon  which  the  party  offending  is  to  be  con- 
vict, must  first  make  the  fact  a  crime,  and 
that  is  the  poynt  which  the  pursuer  is  to  make 
out ;  and  here  the  pannel  wonld  not  be  under* 
stood,  aa  If  he  meant  that  the  fact  charged 
against  him  was  not  an  offence,  but  what  he 
concludes  is,  that  it  is  not  an  offmce  falling 
under  the  description  of  the  laws  mentioned  in 
the  lybel,  and  even  though  it  were,  the  de« 
fence  of  drunkenness  ia  relevant  totally  to  ex« 
dude  the  lybel,  and  notes  an  alleviation  only* 

For  the'  as  the  pursuer  observes,  drun* 
kenness  does  not  take  eff  the  fact,  yet  it 
takea  off  the  greatest  crimes  as  much  as 
fury  of  fiituity,  because  ancb  persons  are 
incapable  to  consent  or  to  adhibite  a  free  act  of 
the  will,  but  there  can  be  no  doubt  in  this  mat* 
ter  if  Uie  nature  ef  the  libel  is  consideredi 
which  is  laid  against  the  pannel  upon  a  statute 
requiring  malicious  and  advysed  speaking. 
And  therefore  it  is,  thatour  famous  lawier  sir 
George  M*Renzie,  in  his  observations  upon  the 
act  2,  sess.  pari.  Ist  Charles  Sd,  entitled,  Act 
for  Preservation  of  his  Majestie's  person,  where 
the  same  words  of  preaching  and  malicious  and 
advysed  speaking,  whereby  a  party  expressed 
or  declared  bis  treasonable  intentions  in  the  ' 
mattera  by  that  law  forbid  is  declared  treason, 
says,  that  such  as  were  drunk  when  they  spoke 
those  words,  are  not  punishable  by  this  act. 

But  the  pursuer  says,  drunkenness  is  not  re- 
levantly proponed,  because  the  pannel  does  not 
alledge  he  was  drank  to  that  oegiee,  as  to  be 
deprived  of  his  judgement  and  senses. 

At  is  answered,  that  the  Defence  needs  not  be 
so  qualified,  because  the  fact  objected  against 
him  is  malipious  and  advysed  speaking,  which 
any  degree  of  drunkenness  is  sufficient  to  ex« 
dude,  so  as  to  save  the  defender  from  being 
convict  upon  the  laws  lybelled  upon.  And  the 
insinuation,  that  the  pannel  coula  not  be  drunk, 
because  he  was  able  to  go  off  when  the  city 
guards  appeared,  is  not  concluding,  unless 
the  pursuer  subsume,  that  every  party  trho 
walks  is  not  drunk,  and  is  capable  of  deliberate 
tliinking  and  speaking,  which  the  pannel  cannot 
admitt. 

The  order  of  the  Defence  and  pl^ding 
leads  the  pannel  in  the  next  place  to  take  notice 
of  the  Answer,  to  what  was  objected  against 
the  defect  of  the  pursuer's  lybel,  in  so  tar  aa 
it  is  founded  upon  the  British  statute,  which  . 
bears  that  no  penon  shall  be  prosecute  by 
veitue  of  that  act  for  any  words  spoken,  unlesa 
the  information  of  such  wordt  be  given  npoB 

C 


19] 


1  GEORGE  I. 


Trial  of  John  Graham  and  others. 


[20 


to  one  or  more  justices  of  the  peaee, 
withia  three  dayes  after  such  words  spoken. 
And  tbe  fact  oang  ackoowledged,  tnat  do 
such  iuformatioD  was  given  witniD  the  time 
limited,  the  pursuer  eadeavours  to  eleid  the 
objection  by  a  distinction,  which  is  no  where 
to  be  fo«nd  in  the  hiw,  and  seems  to  be  ob- 
viously afainst  the  intent  of  it 

For  the  law  says,  no  person  shall  be  pro- 
seeaCed  for  any  word  spoken,  unless  the  infor- 
mation of  suck  words  be  given  upon  oath 
within  three  dayes,  and  Ike  pursuer  sa^s,  a 
person  may  be  prosecute  without  such  mfor- 
Dkation  if  ho  is  taken  *  in  fla^pranti  delicto,*  but 
where  this  exception  or  distinction  is  founded, 
the  pursuer  has  not  shown.  And  therefore 
the  rule  tokes  place,  <  ubi  lex  non  distinffuit 
*  neque  nos.'  And  thb  serves  likewise  to  clear 
what  the  pursuer  further  uiged,  that  the  sta- 
tute only  concerned  the  case  where  words  were 
•poken  and  not  presently  challenged.  In  which 
case  there  is  need  for  an  information  upon  oath 
within  three  dayes.  And  if  such  information 
is  not  taken,  the  crime,  which  is  of  the  natiire 


^f  an  ii)jury,  is  presumed  <  sospite  dissimula 

*  tiooo.*    Which  presumption  is  eleided  by  the 

immediat  attachment  and  committment  of  the 


criminal,  from  which  he  cannot  be  dismissed 
M'ithout  Older  of  law,  and  therefore  is  bound 
to  answer  to  the  fiict  for  which  he  is  attached 
and  committed. 

But  still  all  this  is  offered  iine  lege^  and  If 
the  paoneli  is  bound  to  dip  into  the  reason, 
upon  which  the  law  is  statute,  it  will  appear 
to  be  no  more  than  this,  that  words  spoken  are 
Jyable  to  manjr  misconstructions.  And  the 
.omitting  or  inserting  or  misplaceing  of  a  small 
partkle,  may  alter  the  whole  sense  and  mean- 
ing of  what  was  spoken,  which  the  hearers 
^ay  ex  iniervallo  make  up,  according  to  their 
apprehension  at  the  time,  and  thereby  involve 
a  party  wery  innocent  in  the  heary  penalties 
of  Priemunire.  Which  the  law-giver  has  en- 
deavoured to  prevent,  by  requiring  that  an  in- 
formation upon  oath  be  taken  before  a  judge 
iritbin  three  dayes,  othsrwayes  that  no  prose- 
Cotion  be  made  by  virtue  of  that  act,  for  words 

JVpoken :  the  pannel  does  not  indeed  well  com  • 
jrehend  the  force  of  the  ar^ment,  drawn 
>om  the  laws  about  dissimulation  of  injuries : 
Ibis  were  to  put  a  very  unnaturall  explication 
ui»on  the  act  of  parliament,  and  a  reflection 
Vpon  the  legislature,  to  thiok  that  the  not 
prosecuting  a  crime  for  the  space  of  three 
days,  should  inferr  a  dissimulation  of  the  in- 
jury upon  the  governraeni's  part,  uor  does  the 
iiursuer  advert  that  there  can  be  no  dissimu- 
lation of  any  injury,  but  whfere  the  injury  b 
known  to  the  party  who  is  said  to  dissimulate  ; 
yet  the  act  of  parliament  makes  no  distinction, 
whiiher  the  crime  be  nottour  or  known  to  the 

Sovernment  or  not,  but  simply  statutes  without 
.  istinction  of  circumstances,  that  the  informa- 
tion must  be  upon  oath  within  three  dayes.  The 
second  part  of  the  provision  of  the  act  does 
indeed  seem  to  be  founded  somewhat  upon  .the 
pursuer's  reasooiog,  that  if  the  prosecution  be 

i 


not  within  three  monelha  after  informatioo 
made  to  the  ^[ovemment,  a  dissimulation  is  in- 
ferred. But  it  is  plain,  the  first  part  about  th^ 
information  upon  oath  wKhin  three  dayes,  ia 
mainly  if  not  allenarly  insert,  to  prevent  wa- 
vering  or  uncertainty  in  the  evidence  that  may 
be  adduced  against  the  party  informed  upon, 
as  is  clear  from  the  first  part  of  the  statute 
concerning  writing,  to  which  no  proviso  is 
added,  and  this  meaning  so  evidentlV  founded 
in  the  letter  of  the  law,  has  obliged  the  pur- 
suer to  go  to  another  ar^ment,  that  sopposinif 
such  information  withm  three  dayes  were  re- 
quisite, yet  the  same  being  punishable  by  the 
law  of  £ngland  as  a  misdemannour,  the  cri- 
fflinaf  pursuit  for  such  misdemannour  still  re- 
mains, must  be  prosecuted  according  to  the 
laws  of  Scotland,  that  is  upon  the  acts«gainst 
leasing  making,  which  the  pursuer  has  ly  belled. 

This  the  lords  will  perceive  seems  to  be  a 
giving  up  of  the  Britisn  statute,  and  restriction 
of  the  lybel  to  the  law  against  leasing  makiiig 
and  slanderers ;  which  shall  be  examined  in 
its  due -place;  but  the  pursuer  did  notwith- 
standing proceed  to  impugne  the  other  reasons 
offered  for  the  nannel,  why  the  fact  lybdled 
does  not  fiiU  unoer  the  description  of  this  sta- 
tute.  The  pannel  to  evidence  that  he  is  equally 
founded  in  all  his  defences,  shall  like  proceed 
to  reply,  which  that  he  may  do  the  more 
deariy,  he  begs  leave  to  resume  the  substance 
of  his  Defence. 

The  law  requires,  for  founding  an  indtts-^ 
ment  upon  this  act,  that  the  person  indited  for 
words  spoken  do  thereby  maliciously  and  di* 
rectly  deobire,  mamtoin,  and  affirm^  that  the 
pretended  prince  of'  Wales,  See.  hath  a  right 
or  title  to  the  crown  of  these  realms.  The 
pursuer  has  not  lybelled,  that  the  pannel  did 
maliciously  emitt  or  pronounce  the  words 
lybelled,  or  that  he  thereby  did  declare  and 
maintain,  that  the  pretended  prince  of  Wales, 
who  styles  himself,  &c.  had  any  right  or  title 
to  the  crown  of  these  reahns,  and  therefore 
this  lybel  must  fall,  and  the  pursuer  must 
argue,  that  these  words  which  are  omitted  in 
the  lybel,  were  not  necesssry  to  have  been  in 
the  statute.  But  to  sustain  this  argument, 
were  of  very  dangerous  consequence,  for  al 
this  rate  the  law  would  be  rendered  altogether 
uncertain,  and  if  one  word  be  omitted  wlij 
may  not  anotlierP  Or  why  may  not  an  equt- 
polent  word  be  substitute  ?  And  so  by  degrees 
the  H  hole  tenor  of  the  act  may  at  length  come 
to  be  changed. 

2do.  As  the  lybel  is  thus  deficient,  so  these 
words  of  the  act,  which  are  subsumed  upon, 
are  not  relevant.  Because  although  the  pur- 
suer has  said  that  the  pannel  advysedlv  s[Kike, 
yet  he  adds  no  qualification,  save  such  as  do 
manifestly  exclude  advysed  speaking,  and  if 
this  was  advysed  speaking,  the  pursuer  is  de- 
sired to  say  what  is  unadvysed  spesking. 

3tio.  The  words  subsumed  u|>on,  are  not  a 
malicious  direct  declaring,  maintaining,  nor 
so  much  as  affirming,  that  the  pretended  prince 
of  Wales,  who  now  styleii  &c,  had  any  right  to 
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the  croim  of  these  reslma,  and  thia  can  no  better 
appear,  tbaa  by  setting  down  such  words  as 
the  fact  lybeiled  woald  hare  been  a  direct  coo- 
traTention  ofy  that  is,  if  the  law  bad  enacted 
tbat  DO  person  should  drink  to  any  man's  health 
under  the  name  of  100;  James  the  eight,  or 
that  no  person  should  drink  the  happy  restara- 
lion  of  long  James  the  eight,  under  the  pe- 
nalty of  PKmuoire,  but  there  is  no  such  pro- 
lufaition  found  in  this  law.  And  therefore, 
faowerer  the  fact  may  be  culpable,  yet  it  is  no 
direet  affirmation,  that  the  nretended  prince  of 
Wales  has  any  right  to  the  crown  of  Great 
Britain.  And  thmfore  thepannel  cannot  be 
sobjeded  to  the  penalty  of  a  Prsmunire  by 
that  statute. 

This  will  further  appear  if  it  is  considered, 
First,  that  the  crime  is  not  laid  in  drinking  of 
tbe  health,  but  in  the  pronouncing  of  the  words 
king  James  the  eight;  and  to  the  happy  re- 
storation of  king  James  the  eight,  which  pro- 
perly sneaking  is  no  affirmation,  but  only  a 
compeuation.    And  therefore 

8do,  The  onl;  argument  that  can  beofiWred 
for  supporting  this  part  of  the  lybd,  is  that  tbe 
designation  of  any  person  by  the  name  of  king 
James  the  eight,  implyes  an  affirmation,  that 
the  person  so  designed  has  ri^bt  to  tbe  crown 
of  these  realms.  But  then  this  is  only  an  in- 
noeodo  or  inference,  which  does  not  come  up 
to  the  words  of  the  law,  e?en  as  the  pursuer  has 
defectively  lybelled  them,  that  is,  a  direct  af-i 
firmation,  tliat  the  pretended  prince  of  Wales 
Ims  right 

Sdly,  The  words  lybelled  cannot  so  much  as 
imply  this  affirmation,  because  there  is  no  de- 
momttratio  pertona  in  the  words  lybelled,  to 
whom  thia  designation  is  applyed, 

And  4thly,  The  happy  restoration  of  lung 
James  the  etorbt,  supposing  it  to  be  meant  of 
the  preteodedjprluce  of  W  Jes,  does  rather  im  • 
ply  a  want  of  right,  thau  tk^t  he  hath  any; 
ffor  so  tlie  usual  law  phrase  is  in  tbt-  cMoofres- 
sturation  of  the  heir  of  a  forfeit  person,  *  per  mo- 

*  dom  gratis'  against  his  father's  forfeiture,  and 
yet  no  man  will  say,  that  tbe  affirming  that  this 
appearand  heir  is  restored,  is  the  affirming 
that  he  bad  a  right  before  silch  restoration 

*  per  modum  gratis.' 

Tbe  pursuer  before  he  answered  to  these  de- 
fences, putts  tbe  pannell  in  mind  of  what  the 
law  sayes,  *  contra  Legem  facit,  qui  id  facit 

<  quod  Lex  prohibet,  in  fraodem  yero  qui  salvis 

*  verbissenteotiam^uscircumvenit.  L«  S9,  Sect. 

*  de  Legibus,  and  10  another  part,  non  dubiom 
*est  in  Leffem  committere  eum,  qui  verba 

*  Legis  ampTexus  contra  Legis  nititnr  volunta- 

*  tem,  nee  penas  incertas  L^ibus  eritabit,  ^ ui 

<  se  contra  juris  sententiam  ssevft  pr«rogativ& 

*  verixnrum  fraudulent^r  excusat.' 

But  to  what  purpose  is  the  nanuel  minded 
of  these  rules,  if  the  pursuer  himself  forgets 
them  ?  Is  tbe  pannel  to  be  tried  ujpon  tbe  di- 
rect words  of  tbe  law  ?  If  this  is  the  case, 
there  was  no  occasion  for  adducing  such  mles, 
hot  if  leafing  the  woids  of  the  law,  the  pursuer 
ffet«Ml0|  that  thej^aniiel  sbaU  he  trved  upon 


the  meaning,  as  the  pursuer  is  pleased  to  ga* 
ther  it  from  inferences  and  ionuendos,  theo  the 
words  of  tbe  statute  do  manifestly  reclaim,  since 
he  is  only  guilty  of  what  is  therein  forbid,  who 
directly  by  advysed  speaking,  declares,  main- 
tains and  affirms,  that  the  pretended  prince  of 
Wales,  &c.  has  right  to  the  crown  of  these 
realms. 

But  more  particularly,  the  pursuer  answers, 
that  there  was  no  need  of  taking  notice  of  the 
word  maliciously  in  the  lybel,  ^cause  doius  or 
malitia  being  actut  animt,  is  in  law  presumed 
from  the  iacts,  and  is  not  of  itself  the  object  of 
probation. 

But  the  pursuer  in  this  place  mistakes  the 
argument,  tor  the  ijuestion  is  not  how  far,  if 
the  speaking  maliciously  had  been  subsumed 
upon  the  Iacts  I  vbelled,  it  would  have  been  rele- 
vant to  inferr  the  malice,  but  the  objection  is, 
that  the  pursuer  has  not  in  his  lybel  said,  that 
the  pannel  did  maliciously  affirm.  And  there- 
fore thu  m^ice  can  neither  be  qualified  by  a 
positive  proof,  nor  from  any  thing  that  is  in- 
ferred from  the  facts,  and  yet  without  this  qua- 
lification, the  sobsumption  can  never  come  up 
to  tbe  terms  of  the  law.  But  2do.  There  is  in- 
deed nothing  that  can  be  inferred  from  tbe  fact 
as  it  is  lybelled,  that  there  is  any  prepense  ma- 
lice in  what  was  said ;  for  these  arcnmstances, 
which  the  pursuer  brings  to  make  out  this  ma- 
licious desiffue,  that  it  was  done  upon  the  high 
street,  that  it  was  done  with  huzzas,  drinking, 
dancineand  musick,  are  of  no  import,  the  words 
are  said  to  be  spoke  in  the  quietest  time  in  the 
night,  in  tbe  street  indeed,  W  when  no  body 
was  to  bear  ;  with  drinking,  but  this  was  tMf^ 
cause  of  the  folly  ;  with  dancing  to  musick, 
which  might  beiffbten  the  spirits  already  so 
much  raised  by  dnnk ;  a4|l  the  musick  the  city 
waits  that  were  occasbnailjr  mett,  while  going- 
their  round.  If  these  be  drcumstanoes  which 
inferr  malice,  or  if  they  rather  exclude  malice, 
the  pannel  humbly  submitts  to  the  lords. 

Bui  th«  pursuer  further  excepts  against  tb* 
meaning  of  tne  svveral  words  auAivusiy  aetl 
down  and  conjoined  in  the  law,  nainely,  mali- 
cious, direct,  advysed  speaking,  maiotaming, 
and  affirming,  are  nootherwaysto  be  takeh| 
than  as  they  contain  a  description  of  an  odiooo 
fact  with  aggravations  betonging  to  it,  ffironi 
whence  this  coosequence  is  endeavoured  to  bo 
drawn,  that  a  direct  affirming  is  thesamo  thing 
with  a  malicious  dedaring,  and  that  again  eqni* 
polent  to  be  advysed  speaking,  so  that  if  anv  of 
these  be  in  the  libel,  it  is  the  same  as  if  the  wbolo 

aualifications  of  the  act  were  insert.    Butthea 
be  pannel  would  know  why  all  these  words 
are  expreHod  jointly  in  the  law  P 

Sdly,  The  pannel  does  deny,  that  these  so* 
veral  words  are  of  the  same  import.  A  simplo 
affirming  of  a  position  is  far  different  from  a. 
maintoining  it,  which  the  law  of  England,  an 
my  lord  Cook  remarks,  defines  to  be  the  sop* 
porting  by  argument  or  money. 

3dly,  'A  man  may  direetly  affirm  a  proposi- 
tion, as  he  does,  that  is  in  drink  or  fhtuous,  or 
in  the  boat  of  aBgw,«nd  jet  it  eannot  bosaidi^ 
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firms  the  positioii  adfysedlv,  or 
he  may  affirm  it  adfysedly  and  directly  Mb, 
and  yet  ba?e  no  malicious  intent  or  design  id 
doiogf  it.  But  all  these  debeats  and  instances 
were  more  proper  to  be  used  at  the  making  of  a 
law,  than  in  explaining  it,  now  when  it  is  made ; 
ffor  then  the  letter  is  to  be  obsenred,  and  were 
it  othenrays,  there  might  be  a  door  opened  for 
arbitrary  procedure,  so  much  contrary  to  the 
nature  of  our  constitution,  and  thongh  there  it 
little  hazard  in  this,  whilst  we  ha?e  judges  of 
80  much  penetration  and  integrity,  yet  the  com- 
mon rules  in  framing  of  ly bells  upon  the  pre- 
cise words  of  the  law,  most  be  keept  for  prece- 
dents to  afler  ages. 

The  pretence,  that  there  are  isertain  facto  to 
which  custom  hath  fixed  a  determined  sense, 
whereof  this  one,  the  drinking  of  the  king's 
health,  as  the  acknowledgement  of  his  title,  is 
with  submission  rery  weak :  fibr  besides  tiiat 
the  ly bel  does  not  say,  that  the  pannel  drunk  to 
llie  pretended  prince  ofWales*s  health,  affirming 
at  the  same  time,  that  he  waakin?  James  the 
eight :  it  is  to  be  noticed  that  the  words  of 
the  law  seem  to  be- calculated  to  exclude  such 
tranment  acts— and  in  this  respect  the  insUnce 
^fen  of  the  Pretender' staking  to  himself  the 
title  of  king  James  the  eight,  which  was  one  of 
the  causes  of  his  atuinder,  is  not  to  the  pur- 
pose, unless  it  conid  be  said,  that  he  was  at- 
Uinled  on  this  statute,  the  assuming  the  title  in 
him,  could  hsTe  no  other  construction,  than  his 
designs  to  assert  the  right,  whereas,  in  others, 
it  is  but  a  oompellation  and  no  assertion.  A 
eompellation  indeed,  which  is  offensiTe  and  in- 
decent and  culpable,  but  whither  the  giving 
any  person  that  eompellation,  is  a  malicious, 
direct  and  advysed  declairing,  maintaining,  and 
affirming  that  persen's  right  in  the  titles 
wrougottsljT  given,  and  so  criminal  by  this  law, 
is  the  question  ?  And  that  it  is  not,  has  alnady 
been  sufficiently  cleared,  and  for  the  other  cir- 
cumstances which  the  lybel  lays  down  as 
•«companying  th^  fAcu  these  huT^  l>««u  like- 
wise spoke  io» 

The  pnrsner  proceeds  to  consider  the  other 
words  said  to  have  been  spoken  by  the  pannel, 
<  To  the  restoratioD  of  king  James  the  eight,*^ 

and  the  mr~~^ ^ i^  i-_  -.l  .  r    ■ 

Ihooffh  it 
which  the 

is  termed  a  poor  equivocation,  because  says  the 
pursuer,  « verba  valent  nsu,'  and  in  the  year 
1660  the  words  *«  happy  restoration"  was  the 
etpression  which  came  in  fashion  to  signifie  a 
lesturation  **  per  modom  justicia,"  and  the 
pannel  does  .admitt  it  was  a  very  proper  ex- 
pression. But  be  has  likewise  shown,  that  this 
word  is  likewise  used  where  the  party  restored 
had  no  previous  right,  and  that  is,  where  an 
apparent  heir  of  a  forfeit  person,  who  has  no 
manner  of  previous  right,  is  restored  «•  per 
niidum  gratisB,'  and  where  a  word  has  two 
senses,  it  is  a  common  principle  in  criminal 
oases,  that  which  is  nnettavourabte,  •  et  quod 
vitio  cai«e  it  to  be  pat  upon  h;  and  eonse- 
VMoily  ttet  «he.«mrd  Fastnration^  is  no  mali- 


eious  and  direct  asserting  of  the  PKtmdmr^ 
right,  so  as  to  subject  the  party  to  the  pcMitjr 
oftbe  law. 

And  the  further  instances,  which  the  psr* 
sner  is  pleased  to  addoceof  the  kings  of  Fraoea 
and  Spain,  their  ascribing  the  titles  of  BrilMft 
to  the  pretended  prince  oF  Wales,  wh wh  was  a» 
far  culpable  as  to  occasion  a  warr^  which  is  » 
proces,  **  jure  gentium." 

From  whence  the  pursuer  condades,  that 
this  is  a  private  sulject,  ought  to  be  exemplary 
punished  by  a  prfcess  of  this  nature,  is  as  the 
pannel  conceives,  still  Wavering  from  the  point 
in  dispute,  for  he  does  not  pretend  to  justifie  the 
practice,  but  what'he  says  is,  that  tbedrinking  a 
health  to  king  James  the  eight,  or  to  the  happy 
restoration  of  king  James  the  eight,  is  not  the 
crime  that  falls  under  the  descnption  of  thin 
statute,  as  not  beuig  a  malicious,  direct,  advyned 
affirming,  that  the  pretended  prince  of  Wales, 
who  thus  styles  himself,  haaright  to  the  aiewa 
of  Great  Britain. 

Bai  the  pursuer  has  said,  that  ahbougb  thia 
pursuite  should  not  be  right  founded  on  the 
British  act  of  parliament,  the  same  faet  ( 
punishable  by  the  law  of  Engknd,  as  ^  t 
mannour,  the  criminal  proces  for  such  i 
mannoor,  still  remains  and  must  be  prosecuted 
according  to  the  law  of  England,  which  can 
only  be  upon  the  foundation  of  the  acta  against 
leasing  making,  and  this  leads  to  the  aeoond 
branch  of  the  lybel. 

As  to  which  the  pannel  acknowledges  he  is 
not  so  well  acquainted  with  the  law  of  Englaiid^ 
as  to  know  the  import  of  a  niademannoor, 
but  thus  far  appears  tiromthe  British,  act  of  per« 
liament  above  mentioned,  that  if  the  misde* 
mannour  be  by  reason  of  words  spoken,  the 
same  is  only  cognoseible  upon  an  information 
of  such  words  spoken  given  upon  oatb  lo  oneev 
more  justices  of  the  pcitce  with'm  three  days 
after  such  word*  «poken. 

9«io.  Tnough  such  words  sjtoken  may  in 
Koff  land  be  prosecute  in  another  manner,  and 
without  the  time  mentioned  is  the  foresaid  act, 
so  as  to  subject  Uie  party  to  lesser  penalties, 
then  these  of  Pramnnire,  which,  whither  it 
is  so  or  not,  the  pannel  <hiea  not  pretend  .to 
know,  and  the  pursuer  has  brouffht  no  voucher 
to  show  that  it  is,  but  the  pannel  for  once  ahall 
8up(M)ee  it,  yet  it  does  noways  from  thence 
follow,  that  the  prosecution  fbr  this  misdeman- 
nour  is  noways  punishable  in  Scotland,  but  upon 
the  acts  ajg[aioBt  leasing  making  and  shuiderefs. 

And  this  will  more  deariy  appear  by  con- 
sidiering,  that  the  penalties  in  the  said  a«t 
against^easing  making  and  slanderen,  weire 
death  and  fotrcitui-e  of  goods,  which  are  yfH; 
higher  than  the  penalty  of  PrDemunire  by  tpe 
16ih  act  of  Richard  tlie  Snd,  so  that  it  is  v^krf 
incongruous  to  suppose  that  a  misdemannomdr  in 
England,  by  a  psily  fine  or  penalty  less  thai  q  a 
Prseniunire,  should  lall  nnderthe  descriptton  tsf 
the  Scots  acts,  to  whkh  the  higher  poni^ib- 
ments  and  pains  were  annexed.  And  tiiW 
by  the  4th  act  of  the  lal«  queen's  paritainriitirt^ 
faolden  hi  anno  irO0|  the  penishmsnt  of  lesfbliif 
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aakingr  nd  da&deriii^  it  miligiile,  yet  Mi  it  \b 
c^mI  to  the  penalty  of  pneniuoire«  and  the 
mitlgatiea  of  the  poaubmeiit  docs  not  alter  the 
nature  of  the  crime,  nor  briog  in  a  Lenor  fault 
to  be  leeainif  and  alanderiasf  which  was  not  so 
hcforo  the  enacting'  of  the  milder  law. 

Thia  will  be  further  dear  from  oonstderinif 
that  uwonoiiteDciea  would  aryie  from  a  con- 
trary sentiment ;  ffor  supposing  the  case,  the 
iiKt  charged  npoo  the  panne!,  could  be  tried 
both  upon  the  British  act,  and  the  old  Scots 
aet  afpinst  leasbg  making  and  slanderers,  th^ 
eertaioly  ai  the  pursuer  has  well  plead,  from 
tiM  authority  of  the  civil  law,  tl>e  pursuer  has 
kin  his  option,  upon  which  of  the  laws  he  will 
OToeeed,  and  consequently  neglectinf^f  the 
British  act,  whioh  has  iotrodueed  sUch  f»>- 
▼oomMo  requisites  for  the  beoefite  of  the  sub- 
ject touching  the  manner  and  shortness  of  tihne 
for  the  prosecution,  he  might  lay  his  libel 
upon  the  acts  against  teasing  making  and  slan- 
derers, and  so  to  proceed  at  any  time  within 
the  course  of  prescription,  to  convict  the  panoel 
awl  subject  the  paunel  to  penalties,  equal  if 
not  higher  than  those  of  Pnemonire,  whereby 
the  subjects  of  Scotland,  at  least  would  be 
enteiriy  deprived  of  the  benefite  of 
and  statute,  which  from  thencefurth 
of  no  significaacy . 

Beshlestfaat  the  same  fact  which  in  England 
is  punbhable  as  a  misdemannour  with  a  petty 
fine  or  penalty,  less  than  these  of  Premunire,  in 
Scotland  would  be  punishable  with  penalties 
eooal  if  not  hijg^er  than  those  of  Premnnire, 
wbieb  inequality  can  never  be  supposed  with 
an^  reason  amongst  subjects  of  the  same  sove- 
raigne,  and  the  are^ment  can  be  advanced 
wra  no  other  view,  W  becanse  the  British  act 
cannot  foe  bnnight  to  comprehend  the  crime. 
The  lybel  upon  the  acts  of  leasing  making 
would  inteirly  fhil,  by  reason  that  it  cannot  now 
be  restricted  to  the  penalties  of  a  ryot,  which 
indeed  seems  to  be  the  nature  of  the  crime 
lybelled,  and  which,  as  is  supposed,  is  the  import 
Of  a  miademaonour  in  England. 

Bat  Stio.  The  fact  lybelled  can  never  be 
construed  ti)  amount  to  the  crime  of  leasing 
making,  for  our  law  cap.  21,  statute  Robei-t  1st, 
de6nes  the  crime  to  be  the  inventing  of  rumours 


the  lybel  must  fal,  for  there  isnothing  lybelled 
spoken  of  the  king,  and  to  recur  to  mferencea 
and  innuendoes,  is  already  shown  to  be  con- 
trair  to  the  general  disposition  of  law,  and  will 
more  particularly  appear  to  be  so  with  respeol 
to  the  laws  Sj^nst  leasing  making,  which  by 
our  claim  of  right,  are  styled  to  be  old  and  obso* 
lete  laws,  and  lyaUe  to  streeches,  as  they  art 
likewise  stylled  in  the  foresaid  4th  act  er  the 
parliat.  1703,  mitigating  their  punishment. 

It  is  true  the  pursuer  pretends,  that  whatever 
falsehoods  are  spoke  that  mav  engender  discoid, 
fall  under  the  oescription  of  these  acts.  And 
therefore  he  says,  it  was,  that  the  spreading  of 
evil  bruite  or  fame,  against  the  king  of  France, 
or  his  subjects,  was  leasing  by  the  act  60, 
parliat.  6th  qneen  Nary.  And  speeches  in 
prejudice  of  his  migesties*  parents  and  proge- 
nitors, is  leasing  making  in  the  sense  of  the 
act,  parliat.  4th  James  €th,  and  the  utterinff 
of  slanderous  speeches  of  the  estaile,  people  S 
England,  or  councellours  thereof,  is  by  the  9th 
act,  parliati  SOth  James  the  6tb,  brought  tmder- 
the  head  of  leasing  making. 
But  the  panoel  besn  leave  to  ask,  if  these 

-  .    _.    particular  statutes  had  not  been  made,  to  bring 

of  this  action  !  the  foresaid  particulars  statute  against,  under 
rth  would  be    the  description  of  leasing  making,  would-they 
^  have  inferred  that  crime  by  the  original  laws  of 

Robert  the  Ist,  James  tlie  6th  P  Certainly  no  ; 
otherwise  there  had  been  no  occasion  for  making 
of  these  laws.  AOd  therefbre,  the  pannel  may 
in  like  manner  conclude,  that  hoivever  the  feet 
subsumed  upon  against  him,  may  inferr  a  mis- 
demannour, or  ryot,  or  other  crime,  yet  it  must 
be  a  stretch,  (such  as  what  these  laws  have  been 
lyable  to,  and  thervfore  cautioned  against  by 
ouF  claim  of  right,  and  queen  Ann's  act  of  parlt. 
made  in  Scotland,)  that  can  bring  this  fact  under 
the  description  of  leasing  making,  which  the 
panndl  has  no  manner  of  apprehension  about, 
when  he  is  to  be  try  ed  before  the  lords  commis- 
sioners of  justiciary  at  the  instance  of  his  noa- 
jestie's  advocate,  who  is  so  well  acquainted  with 
our  laws,  and  the  clemency  of  our  king  anci 
constitution. 

Mr.  Hogg,  the  other  pannel,  having  craved 
the  benefite  of  the  defences  for  Mr.  Orahame^ 
which  the  Court  having  allowed,  he  be^qi^  leave 


between  the  king  and  people,  and  by  the  act  i  *!••  to  crave  the  beneflteofthe  fhradpoiiM^Mifor 

4dd  parliat.  2d  James  Ist,  this  crime  is  ex-  '  —*•-"•    -■"*  •-*  — ™»  *i—  — ~i^-  u u 

tendra  to  such  as  fell  or  rehearse  these  false 
rumors,  by  wborasoerer  invented  :  but  hitherto 
in  the  construction  of  law,  nothing  was  under- 
stood to  be  leasing  making,  but  where  the  falso- 
hooiis  were  invented  or  spread  of  the  king  to  the 
people.  Add  therefore  it  reqnired  a  particular 
statute,  act '83,  pariiat.  6th  James  5th,  to  bring 
the  tellers  of  falsehood  to  the  king^s  grace,  of  his 
barons,  great  men  and  leidges,  under  the  criitoe 
of  leasing  making.  But  in  all  these  acts,  there 

was  still  requiretl,  that  some  falsehood,  rumour,    of  Jestioiery,  having  esesidefed  the  lybel  at  the 
'T  report,  should  be  predicate  of  the  kingr  or  of  instance  of  sir  David  .Dairy  mple  of  Hailea,  his 


matien,  and  to  repeat  the  same  for  htOMelf* 
In  respect  whereof,  &c. 
Sic  iktkieribUury  Je.  FALComn. 

F^ruary  10,  1715. 
Inirmn^ 
John  Grahame,  Alex.  Crawjurd^  and  Mr. 
William  Hogg^  indicted  and  accused  ut  in  di^ 
prscedenti. 

The  Lords  Justice  Clerk,  and  ComnMonsie 


the  people,  before  any  party  could  be  subjected 
to  the  penaftv  of  the  law.  And  if  the  fact  men- 
tkned  ie  thia  lybel  be  tiyed  by  ibis  plain  and 
ysaiiife-daeBilpisy  ^  oar  la#,  n  is  obvHHia  that 


maj|estie*s  advocat  for  his  mijesiie's  Interest, 
against  the  said  John  Graham,  Aleaande(Cren- 
fbrd,  and  Mr.  William  Hogg,  panttells,  as  re- 
stricted by  his  majeslas's  advocate  with  theibii^ 
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going  debate  thereupon,    Tbev  find  the  said 

Jannella  or  each  of  them,  their  (frinkingof  king 
amea  the  ei^ht  his  health,  or  drinking  to  king 
James  the  eight  his  happy  resturatioo,  at  the 
time  labelled,  separatim,  relevant  to  inf'err  an 
arbitnuy  punishment.  And  repell  the  defences 
proponed  for  the  said  pannells  against  the  said 
lybel  as  restricted,  and  remitt  the  panneUs  and 
ly bell  as  found  relerant  to  the  knowledge  of  an 
Assize. 
Sic  SubgerUnturf     Ad.  Cockburne.  I.  P.  D. 

Sir  David  Dalrjinple  of  Hailes,  his  m^jestie's 
advocat  for  his  m^jestie*s  interest,  judicially  re* 
stricts  his  lybel  and  conclusion  thereof  to  an 
arbitrary  punishment 

Sie  SidictMtur^  Davto  Dalrtbcpls. 

Diet  ooDtinned  till  next  day  at  9  o'clock. 
February  11, 1715. 
Intran* 
John  Grahame^  Alexander  Crawfurd^  and 
Mr«  WilHam  Hog^f  indicted  and  accused  at  the 
instance  of  his  majestie's  advocate/or  his  high- 
ness interest  ut  in  dieha  pracedentUnu. 

Assize. 
Sir  William  Meozies,  of  Glaidstaines. 
George  Lind,  of  Georgie. 
Thomas  Fairholm,  of  Greenhill. 
Patrick  M'Dowal,  merchant  in  Edinbnrgh. 
John  Bell,  merchant  there. 
John  Thomson,  merchant  in  Edbburgh. 
John  Colqahonn,of  Tilliehewn.j 
John  Marline,  of  Littleaires. 
Alexander  Waddel  of  HoUasbnm. 
James  McMillan,  merchant  in  Edinborvfa. 
Patrick  Gibson,  merchant  in  Edinburgh. 
Alexander  Claris,  of  Glendarock. 
—  Pringle,  of  Symingtoun. 
John  Button,  merchant  in  Edinburgh. 
John  Lessly,  merchant  there. 

The  above  Assize  being  all  lawfully  sworn 
and  no  olgection  of  the  law  in  the  contrair : 

Her  Majestie's  Advocat  and  solicitor  for  Pro- 
ImtMn  adduced  Mr.  Crawfnrd's  Confession. 

As  also  adduced  the  witnesses  after  deponing, 
viz. 

David  Smithy  indweller  in  Edinburgh,  and 
chair-carrier  th^e,  aged  foorty  three  years 
or  thereby,  married,  sol^nnlj  sworn,  nurged 
of . malice,  prejudice,  and  partial  oooncil,  exa- 
mined and  mterrogate,  depones.  That  the 
month  of  December  last,  in  a  morning  betwixt 
four  and  five  a'clock,  he  did  see  the  pannells 
Mr.  Grahame  and  Mr.  Hogg  by  the  street, 
dancing  to  the  hautboys,  and  when  they  had 
done  dancing,  the  deponent  saw  a  woman  come 
out  of  a  oelUr  with  a  stoup,  and  saw  Mr.  Gra- 
hame take  the  stoup  and  a  cap,  and  fill  a  drink, 
and  heard  him  utter  these  words.  Here  is  the 
king's  health,  and  some  other  of  the  company 
asked  what  king  ?  But  the  deponent  cannot  be 
positiveby  whom,  king  James  the  eighta'  health. 
And  being  interrogate  if  or  not  before  Mr.  Gra- 
I  or  Mr«  Hogg  put  the  cap  to  their  hrads. 


thev  repeated  the  words.  To  king  James  the 
eights'  health,  depones  he  cannot  say  be  liear4 
them  repeat  the  words,  but  sa^  Mr.  Gmhamo 
put  the  cap  to  his  head,  and  dnnk  out  the  drink. 
Depones,  that  he  say  no  more  persons  dancing 
but  the  pannells,  but  that  there  were  otbeim 
kxkking  on.  Causa  tcientia  pateU  And  this  is 
the  truth  as  he  shall  answer  to  God,  and  de* 
pones- he  cannot  write. 
Sic  Subicrilntur^      An.  CocKBumB,  I.  P.  D. 

Alexander  Workf  sonldter  in  the  city  giiaid 
of  Edinburgh,  aged  twenty  seven  ytan,  or 
thereby,  married,  solemnly  sworn,  puiged  and 
intem^;ate  ut  tupra.  Depones,  That  upon  the 
sixteenth  day  of  December  last,  betwixt  fonr 
and  five  a'dock  in  the  morning,  he  did  see  Mr. 
Grahame  and  Mr.  Hogg,  two  of  the  panoells^ 
dancing  upon  the  street  with  Mr.  Cravrfurd 
whylethenautbojrs  were  placing,  and  did  see 
Mr.  Crawfurd  with  a  dish  m  his  hand,  Mr. 
Craofnrd  say.  This  is  the  king's  health,  and  Mr. 
Grahame  answered,  God  damn  you,  what  king  ? 
and  heard  Mr.  Crawfurd  reply,  King  Jamea  Uie 
eight,  and  saw  him  driok  the  liquor  in  the 
dish,  but  did  not  hear  Mr.  Grahame  name  the 
health  of  king  James  the  eight,  neither  heard 
any  of  the  pannells  name  a  health  to  the  happy 
resturation  of  king  J  ames  the  eight.  And  im- 
mediately the  deponent  went  away  and  lefl  the 
company.  Causa  scienti^^  the  deponent  be* 
ing  upon  the  guard  that  nifi^ht,  happened  to  be 
on  the  street,  and  heard  and  saw  as  he  has  de- 
poned. And  this  is  the  truth  as  he  shall  an- 
swer to  God.  And  depones  he  cannot  write. 
And  furder  depones  that  he  saw  Mr.  Grahame 
have  the  stoup  in  his  hand,  and  fill  the  drink 
in  the  dish,  which  Mr.  Crawfurd  had  in  his 
hand.  And  this  is  also  the  truth  as  he  shall 
answer  to  God. 

Sic  Subscribitur,        Gilb.  Eliot.    . 

James  Malcolm^  sonldier  in  the  city  guard, 
aged  fourty  four  years,  or  thereby,  married,  so- 
lemnly sworn,  purged  of  malice  and  prejudice, 
interrogate,  depones.  That  some  time  in  the 
month  of  December  last,  about  four  or  five 
a'clock  in  the  morning,  The  deponent  saw  the 
three  pannells  standing  on  the  high  street  of 
Edinburgh,  near  the  Tron,  and  the  said  pannells 
had  a  cliopine  stoup  and  a  cap  amongst  them, 
and  the  deponent  heard  Mr.  Grahame  the  pan* 
nel  drink  to  thb  health  of  king  James  the  e^t, 
bnt  cannot  particularly  tell  whether  any  of  the 
other  pannels  repeated  these  words,  and  the 
deponent  being  desired  to  point  At  the  g«itle- 
man  who  had  uttered  these  words,  he  pointed 
at  Mr.  Grahame.  Causa  scienti^f  the  depo- 
nent was  on  the  giiard  that  night,  and  wks  go- 
ing down  with  a  watch  coat  to  one  of  his 
comorades  that  stood  centry  near  the  place 
where  the  pannells  were.  And  this  is  the  truth 
as  he  shall  answer  to  God. 

Sic  Subscribiiur^       James  Malcolbi. 
Ja.  M'Kenzik. 

Andrew  Castlelau^  Serjeant  in  the  city  guard, 
aged  fifty  yearsi  or  thereby ,  married^  sotemnlj 
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sworn,  purged  uid  intemgate,  deponSythKt  be- 
iwixt  foor  and  five  io  the  moruing  of  some 
day  in  December  last,  the  deponent  was 
called  by  a  oentinell  in  the  g^uanf  door  to  go 
down  to  milns  square,  where  there  were  some 
gentlemen  drinkmg  to  the  health  of  king  James 
the  eight,  and  ss  the  deponent  was  at  the  gnard 
door,  no  beard  some  persons  crying.  To  the 
bealih,  to  the  happy  restoration,  and  iittmed- 
diately  the  deponent  went  in  to  bring  out  a 
party  of  the  guard  with  their  arms,  and  with 
the  party  went  towards  Mihis  square,  and  the 
company  fled,  and  the  deponent  and  the  party 
parsoed.them,  and  seized  tne  pannells  in  a  stair. 
Cauta  sdentut  paid.  And  this  is  the  truth  as 
ke  shall  answer  to  God. 

Sic  SubtcribiiuTf       Anbrew  Castlelaw. 
W.  Calderwood. 

The  Assise  orduned  to  enclose  and  return 
their  rerdict  next  day  at  9  o'clock. 

'    February  IS,  1715. 
Jnlrofi' 
Jokn  GrahamCf  Al^ander   Craufurdy  and 
Mr.  WiUiam  Hogg. 

The  said  day  the  persons  who  past  upon  the 
Assyse  of  the  said  nannells  returned  their  Ver- 
dict, in  presence  or  the  said  lords,  whereof  the 


Edinburgs,  February  11, 1715. 
The  above  Assyse  bavinff  inclosed,  did  choyse 
nr  WUham  Menzies,  of  Glaidstains,  to  be  their 
ebaacellor,  and  Thomas  Fairholm,  of  Green- 
hill,  their  clerk.  And  having  considered  the 
lybel  at  the  instance  of  sir  Da? id  Dalrymple, 
of  Bailee,  his  majesties  advocat  for  his  highness 
interest,  against  John  Grahame,  Alexander 
Crauliird,  |uid  Mr.  William  Hogg,  pannells, 
the  Lords  Justice  Clerk  and  Commissioners  of 
Justiciaiy,  their  intertoquitor  thereon,  and  de- 
positions of  the  witnesses  adduced  against  the 


said  John  Grahame  and  Mr:  William  Hoog 
with  the  judicial  Confession  emitted  judiciuljr 
by  Alexander  Crauford,  all  in  one  voice  find  it 
not  proven,  that  John  Grahame  or  Mr.  William 
Hogg,  pannells,  did  drink  king  James  the  eight 
his  health,  nor  did  drink  to  kiog  James  the  eiffht 
his  happy  restoration.  And  find  the '  Ivbel 
proven  against  Alexander  Crawford^  pannel,  by 
nis  judicial  Confession.  In  witness  whereojf 
thir  presents  are  subscribed  by  our  said  chan- 
oellour  and  clerk. 
Sk  Sui^tcribiturf  W.  Meniies,  Chancellor. 
T.  Fairuolme,  Clerk. 

After  oppeniuff  and  reading  of  which  Verdiel 
of  Assyze,  the  Lords  Justice  Clerk  and  Com* 
missioners  of  Justiciary,  in  respect  whereof, 
assoilzie  the  said  John  Grahame  and  Mr.  Wil- 
liam Hogg,  pannells,  and  dismiss  them  from 
the  barr. 

Sie  Subteribitur^    Ao.  Cockbvrnb,  T.  P.  D. 

February  SI,  1715. 
Intrant 

Alexander  Crawfurd  younger,  of  Maitual- 
milne. 

The  Lords  Justice  Clerk  and  Commissioner* 
of  Justiciary,  having  considered  the  Verdict  of 
Assyse  returned  upon  the  19th  day  of  Febraair 
instant,  sgainst  the  said  Alexanddr  Crawford, 
pannel;  they  in  respect  thereof,  hy  the  month 
of  Charles  Kinross,  macer  of  court,  fyne  and 
amerciate  the  said  Alexander  Crawford,  in  tba 
sum  of  50/.  sterling,  to  be  payed  to  his  majes- 
tie^s  receiver  gencnl  for  his  majestie's  use,  be- 
twixt and  the  1st  day  of  July  next  to  come, 
and  ordain  him  to  be  carried  to  prison  until 
he  give  bond  and  sufficient  cantion  that  ho 
shalTmake  payment  of  the  said  sum  in  manner 
forsaid. — Sic  Subicribiturf 

Ad.  Cockburn.         W.  Calderwood. 

GiLB.  Eliot.  J.  Habiilton. 

Ja.  M*  Kbnzir,        D.  Gbskinb. 


468.  The  Trial  of  Major  John  Oneby,*  at  the  Sessions-House  in 
the  Old-Bailey,  before  the  Right  Hon,  Sir  Francis  Forbes, 
knt.  Lord-Mayor  of  London,  Mr.  Baron  Hale,  Sir  William 
Thompson,  knt  Recorder  of  London,  and  others  his  Majesty's 
Justices,  for  the  Murder  of  Wm.  Gower,  esq. :  12  George  h 
A.D.   1736. 


'•  John  Oiiebj,  of  St.  Martinis  in  the  Fields, 
gent,  was  indicted,  for  that  be,  on  the  Sod  day 
of  February,  IS  Geo.  at  the  said  parish,  felo- 
nionslv,  Tolantarity,  and  of  bis  malice  fore- 
thoogrht,  made  an  assault  upon  one  WilJiam 
Gower,  esq.  and  that  be  the  said  John  Oneby, 
with  a  sword  which  he  then  and  there  held 

•  See  S  Strs.  766.   9  Lord  Rayn.  14d$,    1 
Barr.  17. 


drawn  in  his  right  band,  the  said  WDHam 
Gower  in  and  upon  the  left  pert  of  his  belly, 
near  the  na?el,  relooiously,  volantarily,  and  of 
his  malice  Ibrethotight,  did  strike  and  thrast, 
giving  the  said  William  Gower,  then  and  there, 
with  the  said  drawn  sword,  in  and  upon  his 
said  left  part  of  his  belly,  near  the  navel,  a  mor« 
tal  wound  of  tbp  length  of  one  inch  and  a  half,, 
and  of  the  depth  of  ten  inches ;  of  which  mor- 
tal wound  the  ssid  William  Gower  lifed  in  a 


ai]  ^  12  GEOllGE  I. 

kngnisliiiig  00Dditi0D»  from  the  Sod  day  of  Fe* 
Iffuary  to  the  Srd  day  of  the  taid  F^iruary ; 
OD  which  Srd  dav  of  February,  the  aaid  ml« 
liam  Gower,  at  the  pariah  aforeaaid,  of  the  aaid 
mortal  wonnd  did  die ;  and  that  the  aaid  John 
Oneby,  the  aaid  William  Gower  feloDioiialy, 
ToloDtarily,  and  of  his  malice  forethought,  did 
kill  and  murder." 

He  was  a.  second  time  indicted,  on  the  coro* 
ner's  inquisition,  for  the  said  murder. 

.  Thtmoi  Hawkim.  On  the  9nd  of  February, 
between  nine  and  ten  at  night,  Mr.  Blunt,  the 
deceased,  the  prisoner  and  myself,  went  from 
Will's  coffee- bouse  to  the  Uastle  tavern  in 
Drury^hine,  where,  in  about  half  an  hour,  Mr. 
fiieh  came  to  us.  After  the  fourth  bottle,  the 
pritM>ner  called  for  a  box  and  dice ;  the  drawer 
said,  they  had  none  in  the  house;  "Why 
thoQ,"  aavs  the  prisoner,  **  bring  the  pepper- 
box." Toe  drawer  brought  it,  and  dice  werie 
laid  upon  the  table :  but  1  don't  know  by  whom. 
We  played  low,  nobody  aetting  above  half  a 
guinea,  and  yet  I  had  no  great  inclination  to 
game,  and  especially  to  set  the  prisoner ;  and 
therefore,  aftier  a  trifling  loss  I  declined  the 
play^  The  prisoner  appeared  disgusted  at  it, 
sna  asked  DM  why  I  refused?  1  told  him  1 
ahouM  use  my  own  pleasure,  whether  it  was 
I4^reeable  Ul  his  humour  or  not.  The  rest  coo- 
tinned  playing.  The  deceased  lost  30f.  Mr. 
Rich  said,  ««Who  will  set  me  three  half 
crowns?"  Qpon  which  the  deceaaed  took 
aomething  out  of  his  pocket,  and  laid  it  on  the 
(able,  but  concealed  it  with  ttSs  hand,  and  aaid, 
*«  rU  aet  ye  three  pieces ;"  and  then  taking  his 
hand  eway,  we  saw  three  half- pence.  This 
was  not  omired  to  the  prisoner ;  but  he  appear* 
«d  to  be  mnch  affronted.  He  said,  ^  Tluit  is 
▼eiy  impertinent  to  set  three  halt*  pence."  The 
daoaaaed  aaid,  "  What  do  yon  mean  by  imper- 
tinent ?"  And  the  prisoner  replied,  "  You  are 
•n  impertinent  puppy  -,"  and  presently  snatch- 
ed up  a  bottle,  and  threw  it  at  the  deceased's 
kead,  and  it  beat  aome-  powder  wa^^  bis  wig, 
but  did  him  no  hurt.  He,  in  return,  tossed  a 
glass  or  a  candlestick,  I  can't  tell  which,  at  the 
prisoner ;  but  it  did  not  reach  him.  They 
both  rose  up  together,  and  went  to  their  swords, 
which  hung  up  in  the  room.  The  deceased 
being  quickest,  got  his  sword  6rst,  and  drew  it, 
and  stood  still  in  a  posture  of  defence,  at  a  good 
distance  from  the  prisoner,  who  Was  advanc- 
bg,  and  was  drawing  his  sword  to  meet  bim ; 
hot  Mr.  Rich  stepj^  in  between,  and  pre* 
rented  him.  Then  the  deceased  threw  away 
his  sword,  and  thev  all  sat  down  again,  and 
'  drank  tor  about  half  an  hour ;  when  the  de- 
ceased offering  his  h&nd  to  the  prisoner,  said, 
''  We  have  hiS  Words,  major,  and  you  waa  the 
aggreasor ;  but  let  ua  agree."  The  prisoner 
anaweredy  ''No,  damn  ye!  I'll  have  your 
blood  1"  And  then  turning  to  me,  he  said, 
**  Hawkina,  you  waa  the  occasion  of  this." 
"  Why  then,?'  aaya  I,  «♦  if  ye  have  done  with 
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jour  man. 


have  any  thing  to  say  lo  me,  I  am 
I,  and  rO  see  yon  out"    <*  No,"  aaya 
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he,  «<  1  have  another  chap  first"  In 
half  an  hour  after  this,  which  waa  near  three 
in  the  morning,  the  companv  broke  op.  I  went 
out  of  the  room  first,  and  Bir.  Blunt,  and  Mr. 
Rich  were  next  after  me.  When  I  came  into 
the  street  it  rained,  and  I  run  undei  a  pent- 
house, where  I  stood  a  little  whiUt ;  bat  net 
having  a  chair  ready,  and  aeeiog  none  of  the 
company  come  out,  I  returned  to  the  room, 
where  I  found  the  deceased  wounded,  and  lean- 
ing on  a  chair  in  a  languishing  condition.  He 
died  the  next  morning.  -  i  knew  him  intimate- 
ly, and  I  don't  believe  that  there  waa  a  sweeter 
tempered  man  in  the  world. 

John  Bdeh.  I,  the  prisoner,  the  deceaaed, 
and  some  others,  went  together  te  see  the  new 
tragedy  of  Hecuba ;  we  sat  in  the  pit.  The 
deceased  and  the  prisoner  appearediU>  be  good 
(rieods  all  the  time  of  the  play ;  and  as  aooa  as 
it  was  done  I  left  them  ;  but  met  them  a^a 
at  the  Castle  tavern  in  about  half  an  hour.  The 
prisoner  and  I  called  for  a  box  and  dice ;  which 
not  being  to  be  had,  he  called  for  a, pepper- box, 
and  it  was  brought ;  1  saw  dice  lying  upon  the 
table,  but  don't  know  how  they  came  there.  I 
said.  Let  us  play  low.  Some  words  past  be- 
tween the  prisoner  and  Mr.  Hawkina.  I  laid 
down,  three  half  crowns.  The  major  aet  ma 
I  threw.  Seven  was  the  main,  and  aix  the 
chance.  The  deceased  put  dowp  tltree  half- 
pence against  me,  and  said.  Here,  Til  set  ye 
three  pieces.  The  prisoner  damned  him,  and 
called  him  an  impertinent  puppy.  Sir,  said 
the  deceased,  1  am  not  afi-aid  ot  ye,  and  he  that 
calls  me  a  puppy  is  a  scoundrel.  At  these 
words,  the  prisoner  threw  a  bottle  at  him.  It 
brushed  his  wig  as  it  passed,  and  he  in  return 
tossed  a-glass.  They  both  got  op  together ; 
but  the  deceased  being  nimblest,  jumped  on  the 
table,  and  reached  his  sword  first ;  and  then 
stepping  down,  he  drew,  and  stood  ready  to  de- 
fend himself,  but  made  no  ofier  to  push.  In 
the  mean  time,  the  prisoner  took  down  his 
sword  and  cane,  which  hung  together ;  and 
there  being  the  table  and  a  chair  between  them, 
he  came  round  the  table,  and  was  goinp^  to  en- 
gage with  the  deceased  ;  but  I  stepoed  between 
them,  told  the  prisoner,  who  was  drawing  his 
sword,  if  he  made  a  longe,  it  must  be  through 
my  body,  which,  as  I  was  unarmed,  would  he 
wilful  murder.  The  deceased  Uien  threw  away 
his  sword,  and  they  both  sat  down  again.  The 
deceased  put  his  hand  forward,  and  said.  Come, 
major,  let  us  be  reconciled,  words  in  beat  may 
be  forgot  and  forgiven.  The  prisoner  answer- 
ed,  God  damn  you,  you  lie — I'll  have  your 
blood,  by  God!  And  then,  turning  to  Mr. 
Hawkins,  he  said.  This  is  all  akMig  of  you. 
Mr.  Hawkina  answered.  Then  I  am  tout 
man;  and  the  prisoner  replied.  No,  1  have 
another  chap  to  deal  with  first.  When  we  all 
got  up  to  go,  the  prisoner  hong  his  great  rug- 
coat  upon  his  shoulders,  and  I  think  buttoned 
it  in  one  or  two  pUoes.  Mr.  Hawkina  went 
out  first,  Mr.  Blunt  next,  the  deceased  followed 
him ;  1«  the  deceased,  and  the 'prisoner  came 
last :  but  he  was  hardly  out  of  the  room,  i  ' 
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he  calM  to  IIm  deqetsed^  Hnk  ye,  yoi 
genUenan,  a  word  wi'  ye.  The  decei 
lamed  beok,  Uwy  both  re-entered  the  rooiD. 
The  door  #u  imaiediitely  shot  fait  1  heard 
a  elaahio^of  swordsf  aod  a  loud  stamp  on  the 
floor,  which  I  ^rnessed  was  made  bv  the  pri- 
soner, he  being  a  rery  Jieayy  man.  Mr.  Bluot 
and  I  stepped  back,  and  endleaTOured  to  get  in ; 
we  oouM  not  readily  open  the  door ;  not  the 
drawer  coming  to  our  assistance,  we  made  an 
entrance,  Mr.  BInnt  first,  and  I  ckiae  behind 
him.  The  prisoner  was  then  next  to  the  door, 
and  standing  with  bis  sword  drawn- in  his  right 
hand,  the  point  of  it  being  towards  the  deceas- 
ed, whom  be  held  by  the  shonlder  with  his  left 
hand.  I  think  the  deceased  had  then  no  sword 
in  bis  hand,  at  least  I  saw  none ;  and  1  soon 
afWwatds  fonnd  it  elooe  to  the  wainscot,  be- 
bnd  the  folding  of  the  great  oral  table.  It  was 
Uooi^  and  greasy  four  or  fire  inches  from  the 

'at.    The  deceased  closed  with  the  prisoner ; 

I  in  sack  a  manner,  as  if  he  rather  fell  to- 
~  ~  I  through  weaknem,  than  otherwise, 
which  makes  me  think  the  wonnd  was  given 
Urn  befbre  we  came  in.  We  put  him  into  a 
chair,  and  sent  for  a  surgeon.  As  I  held  on 
ny  hand  to  part  tbeiit,  J  felt  a  little  prick 
throngh  my  coat,  by  the  jprisoncr's  sword ;  bot 
1  belinre  it  was  done  accidentally.  Mr.  Blunt 
aft  tbe  same  time  clapped  his  hand  on  bis  belly, 
and  aaid  he  was  dangerously  wounded ;  bnt  I 
am  ignorant  by  what  means.  I  told  the  pri- 
soner, when  we  came  tnX  of  the  room,  that  1 
was  afraid  he  had  killed  the  deceased ;  No, 
tSTS  he,  I  mifl^ht  hare  done  it,  if  I  would  ;  but 
I  nave  only  frighted  him.  Bot  suppose  I  bad 
kiHcd  him,  1  know  what  I  (K>  in  those  affairs ; 
for  if  I  had  kilted  him  to-night,  in  the  heat  of 
naasion,  I  shooM  have  had  the  law  on  my  side ; 
not  if  1  had  done  it  at  an  j  other  time,  it  would 
hare  looked  Kke  a  set  meeting,  and,  not  a  ren- 
counter. I  adrised  him,  howerer,  to  make  off; 
for  fear  of  the  worst.  I  asked  the  deceased  on 
bis  death  bed,  if  he  received  the  wound  fairly  P 
He  answered,  fahitly,  «*  1  think  I  did— but—I 
don't  know— what  might  iiare  happened«-if 
yon — had  not-^eome  in." 

Michael  Blunt.  Prom  the  play  we  went  to 
Wilf  a,  and  thence  to  tbe  Castle,  where  we  were 
▼enr  merry  and  friendly,  tMI  Uie  dice  were 
called  for.  We  played  low,  but  Mr.  Hawkins 
soon  declined ;  npon  which  the  prisoner  said 
to  him.  Why  do  yon  come  into  comaany, 
when  jmi  won't  do  as  others  do  ?  Mr.  Haw* 
kins  answered,  Don't  trouble  yourself  about 
me,  I'll  do  as  I  please.  Tbe  d^o^aacd  set 
three  half-pence:  the  prisoner  said  it  wss 
danmed  impertinent;  and  some  other  words 
nmsing,  he  flung  a  tesk  at  the  deceased,  who 
kretntntoBsedaglamoracandlestiok.  They 
took  tbefar  swords,  bat  were  prerenled  firom  en«> 
gaginff',  and  so^icy  sat  down  again ;  the  de* 
eeaaed  offlered  bis  band  to  be  reconciled,  npon 
the  nrisoner  gave  him  very  iH  language, 
he  would  have  Ms  blood.  As  this 
I  DM  apprehensive  that  their  qnarrel  would 
bmdc  oei  agab  the  nwft  day,  1  infiied  the 
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company  to  dme  with  me,  in  hopes  to  bring  on 
a  reconciliation,  and  prevent  future  mischief. 
The  prisoner  answered  my  offer  with,  No,  God 
damn  ye,  I'll  dine  with  none  of  ye.  Are  ye 
angry,  Sir,  says  I,  Have  ye  any  thing  to  say 
to  me P  Or  roe?  says  Mr.  Hawkins.  Or  mef 
says  Mr.  Rich.  No,  he  had  nothing  to  say  to 
any  of  us.  This  was  about  two  or  three  in  tbe 
morning.  And  aAer  we  were  all  come  out  of 
the  room,  1  beard  the  prisoner  call  the  deceased 
back ;  and  they  were  no  sooner  got  into  the 
room  again,  but  the  door  was  flung  to,  with 
great  violence,  and  I  heard  the  clashing  of 
swords.  When  I  got  in,  which  was  with  much 
difficulty,  I  did  not  see  that  tbe  deceased  had 
any  sword  in  his  hand,  but  be  was  sinking  forr 
ward  ;  and  I,  by  going  to  assist  him,  received 
a  wound  in  my  belly,  which  I  was  afraid  vraa 
mortal ;  but  1  cannot  tell  bow,  or  by  whom  it 
was  given,  though  I  think  it  could  not  be  by  the 
deceased,  because  he  had  no  oword ;  aod  be- 
sides, was  not  in  a  condition  to  do  it.  A  sur« 
geon  being  in  the  house,  gave  me  bis  imme^ 
diate  amistaoce. 

Mr.  Shaw,  the  surgeon.  I  found  the  de- 
ceased languishing  in  a  chair.  His  intestines 
appeared  at  the  wound,  and  by  being  eaposed 
to  the  air  began  to  mortify.  When  I  had 
dressed  him  i  sent  him  home ;  but  tbe  next 
day  I  found  a  second  rupture  of  the  kitestiBea. 
He  died  soon  after;  and.  tliat  wound  was  the 
causeof  bis  death. 

Prisoner,  A  wager  was  laid  beiwixt  Mr. 
Rich  and  Mr.  Blont,  conoernin^  Mr.  Mills's 
acting  thepart  of  Cmar  in  the  piay  of  Julias 
CsBSar,  and  it  was  lo»t  by  Mr.  Blunt.  After 
this  a  box  and  dice  were  called  for,  but  not  by 
me;  tbe dfawei*  said  he  had  dice, .but  no  box ; 
upou  which  somebody  called  for  a  pepper-box. 
1  flung  a  main  at  fid.  and  passed  it  abouti 
Mr.  Hatvkins  refusing,  1  said,  I  thought  there 
was  as  good  fellowsliip  in  a  Kttke-play^  as  in  aU 
together  drinking :  then  we  played  for  haH-a- 
crown  or  3$,  $  and  when  the  box^^came  round 
again,  tbe  rest  likewise  refused  to  play ;  at 
last,  the  deceased  offered  to  set  three  half- 
pence, which  I  said  wss  very  inspertinent.  He 
called  me  rascal ;  *<  You  impertinent  pnppy,'-' 
says  I,  **  what  do  you  mean  bv  that?"  Upon 
which,  he  tlirew  a  gkiss  at  my  head,  and  drew 
upon  roe.  I  told  him,  he  acted  basely  in  draw* 
ing  upon  me,  when  it  was  he  tlist  gave  the 
affront.  After  this  I  put  on  m^  gsest  ooai( 
and  wat  going  out.  Mr.  Hawkins  had  sKpt 
away,  and  tiie  rest  being  gene  out  of  the.roani« 
the  deceased  ptfshed  the  door  to,  and  drew  npon 
me,  and  wounded  me  in  the  knee,  and  cut  my 

afOrs.  I  parried  and  closed  whh  him ;  he 
savoured  to  stab  me  in  the  back ;  at  which 
time  Mr.  Blirat  came  in,  and  reeehred  a  wound 
in  his  belly,  whkh  mu^  hihre  been  by  the  de- 
ceased's sword. 

JoAn  Bamet,  tbe  drawer.  I  threw  the  pri^ 
soner's  great  coat  over  his  shoolders,  as  he  was 
going  eat  Mr.  Hawkins  oame  out  first,  and 
asked  if  hia  chair  vras  at  the  door?  I  said,  Yen* 
Mr.  Btanf  followed,  and  1  went  down  to  nubat 
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the  door ;  the  rest  of  the  company  not  cointo^, 
I  w«Dt  back  and  met  Mr.  Rich ;  be  bid  me  opeo 
the  do/»r ;  I  thouf^ht  he  meant  the  street*door, 
.  and  was  turnings  that  way  again ;  but  be  swore 
at  me,  and  told  me  the  other  door :  I  opened 
it,  and  went  in  first,  and  the  deceased  and  the 

Erisoner  were  both  with  their  swords  in  their 
auds,  poiiitingr  towards  each  other.  The  de- 
ceased closed  with  the  prisoner  in  a  manner  as 
if  he  was  rather  fallindf  than  pushinflf ;  and  the 
prisoner  with  his  left  hand  had  hold  of  the  de> 
ceased,  %Tho,  as  soon  as  we  parted  them,  was 
so  weak  that  he  could  not  stand.  « I  did  not  see 
Lim  bleeding  when  1  came  into  the  room, 
though  1  cried  out  to  the  prtsoner,  Tor  God's 
sake  what  are  ye  doing? 

Fritoner,  Did  not  yon  see  the  deceased 
ofler  to  stab  me  in  the  back  ?— fiamei.  No. 

Mr.  Burdet,  a  surgeon.  The  next  day  in 
the  evening,  the  prisoner  sent  a  coach  to  my 
liouse  with  a  letter  for  me,  informing  me  that  he 
had  been  wonnded  in  a  rencounter,  and  desiring 
me  to  come  to  him.  I  went,  and  found  him  in 
bed  at  the  house  of  Mrs.  Gardiner,  in  Dean- 
Btreet,  near  Red-Iion-«quare,  where,  he  bad 
concealed  himself.  He  had  one  wonnd  below 
his  knee  an  inch  and  half  long,  another  on  his 
biittock,  two  of  Ilia  fingers  were  cut  in  the  first 
joint,  and  he  shewed  me  three  or  four  holes  in 
his  breeches;  but  none  of  his  wounds  were 
aboye  a  ouarter  of  an  inch  deep,  and  tfiat  in  his 
leffhad  but  just  raised  the  sldn. 

Mrs.  Gardiner,  The  prisoner  came  to  my 
house  about  two  o'clock  in  the  morning:  he 
was  bloody,  and  upon  searching  him,  I  foond  a 
wound  in  bis  buttock  as  deep  as  my  finger,  and 
I  dressed  it  for  him* 

Qmrt,  The  evidence  is  [>lain,  that  the  pri* 
soner  gare  the  first  provocation ;  and  it  is  not 
denied,  that  he  afterwards  killed  the  deceased. 
The  question  is.  Whether  from  the  time  the 
prisoneV  threw  the  bottle,  to  the  time  the  de- 
ceased received  the  wound,  there  was  any  re- 
conciliation ?  If  there  was  not,  I  think  it  can 
be  no  less  than  murder. 

The  jury  found  there  was  no  reconciliation ; 
but  not  being  satisfied  as  to  the  murder,  they 
agreed  upon  a  special  verdict. 

The  counsel  on  both  sidea  attending,  they 
stated  the  principal  points  of  the  evidence  for 
the  consideration  of  the  judges. 

What  the  prisoner's  counsel  drew  up,  was 
tothisefiect: 

*^  We  find  that  the  prisoner,  the  deceased, 
and  three  more  met  at  the  tavern,  where  they 
all  appeared  very  friendly.— A  box  and  dice 
were  called  for, — ^they  played  some  time  toge- 
ther, till  Mr.  Rich  said,  Who  will  set  me  three 
half-crowns?— The  deceaaed  pot  down  three 
half-pence,  and  said,  I'll  set  ye  three  pieces^-r 
The  prisoner  said.  That's  impertinent— the 
deceased  answered.  He  that  says  I  am  imper- 
tinent, is  a  rascal.— The  prisoner  threw  a 
.bottle,  and  the  deceased  threw  a  glass. — ^They 
both  got  up,  and  took  their  swords ;  but  one  of 
tlie  company  stepped  in,  and  prevented  their 
«ug«gin9<-*They  sit  downsfain  to  drink,— 


staid  about  an  hour,  and  then  the  company 
broke  up. — ^The  prisoner  put  on  his  great  cont 
-—They  all  went  out  of  the  room. — ^Tbe  pri- 
soner and. Uie  deceased  returned,  the  door  was 
shut,  and  the  clashing  of  swords  was  heard." 

The  counsel  for  the  king  stated  the  evidence 
to  the  following  purpose : 

<<  We  find,  that  on  the  9d  of  Febraary  the 
prisoner,  the  deceased,  and  three  others  were 
m  company  at  the  CasUe- tavern,  and  continued 
in  a  peaceable  manner  for  about  two  hours.-— 
The  prisoner  then  called  for  a  box  and  dice; 
but  none  being  to  be  had,  be  called  for  the 
pepper-box,  which  was  brought^— Dice  weiw 
found  upon  the  table ; — they  ^ayed  at  hasard. 
—Mr.  Rich  asked,  who  would  set  him  three 
haif-crowna?  The  deceased  in  a  jocular  maa* 
ner  laid  down  three  half-pence,  and  said. 
There's  three  pieces — the  prisoner  called  hioi 
an  impertinent  puppy,  and  threw  %  bottle  at 
him,  which  missedf  mm,  but  brasbed  his  wig^. 
—The  deceased  tossed  a  glass  or  candlcstkk  at 
the  prisoner,  which  did  not  hit  him. — They 
both  rose  np,  and  took  their  swords ;  but  were 
prevented  firom  fighting.— They  sat  dowM 
a^in.«*The  deceased  ofiered  to  be  fnends 
with  the  prisoner ;  bnt  the  prisoner  answered* 
No,  God  damn  ye!  I'll  have  your  blood,  by 
God ! — In  abont  an  hoar  after  this,  the  com* 
pany  all  went  out  of  the  room ;  bat  the  pri* 
soner  called  to  the  deceased,  and  said,  Yonn^r 
gentleman,  a  word  with  ye.— They  both  re«- 
tomed  into  the  room,— the  door  was  shut  with 
violenoe,  and  the  clashing  of  swords  was  beard. 
—We  find  that  from  the  time  that  the  bottle 
was  flaog,  to  the  time  of  the  breaking  op  of  tiie 
company,  there  was  no  reconciliation." 

These  two  rou^h  draughts  being  compared, 
and  some  alterattons  being  made,  a  third  was 
drawn  up,  which  was  agreed  to  aad  signed  by 
the  jury,  and  was  to  this  tenon 

Sp£cul  Verdict. 

«« That  npon  the  ^d  day  of  Febraary,  17S5» 
the  prisoner  and  the  deceased  were  in  com- 
pany, together  with  John  Rich,  Thomas  Haw^ 
kins  and  Michael  Blunt,  in  a  room  at  the 
Castle -tavern  in  Dmry-lane,  in  the  county  of 
Middlesex,  in  a  friendly  noanner.  That  after 
they  had  conliaued  thus  for  two  hours,  box  and 
dice  were  called  for;  the  drawer  said,  he  had 
dice  but  no  box ;  and  thereupon  the  prisoner 
bid  the  drawer  bring  the  pepper-box,  which  he 
immediately  did  :  and  then  the  company  be- 
gan to  play  at  hazard ;  and  after  they  had 
played  some  time,  the  said  Rich  asked.  If  any 
one  would  set  him  three  half-crowns  P  Where- 
upon  the  deceased  in  a  jocular  manner  laid 
down  three  half-penny  pieces,  and  then  said  to 
the  said  Ricb,  I  have  set  you  three  pieces,  and 
the  ptisooer  at  the  same  ttme  set  the  said  Rich 
three  half-crowns,  which  the  said  Rich  won : 
and  immediately,  sfter  the  prisoner  in  an  angrr 
manner,  turned  about  to  the  deceased,  and  said. 
It  was  an  impertinent  thing  to  set  half«peo<:e^ 
and  that  the  deeepaed  was  an  impertintm 
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pappy  for  so  doing ;  to  which  the  deceased 
mnsvrered.  Whoever  called  him  so  was  a 
rascal.  That  thereupon  the  said  John  Onebv 
took  up  a  bottle,  and  with  great  force  threw  it 
*  crm  pmdict'  Willielmum  Gower;'  which 
botue  did  not  hit  the  said  Gower,  but  brushed 
liis  peniwig,  as  it  passed  by  his  head,  and  beat 
OQt  some  of  the  |K>wder ;  whereopon  the  de- 
coased  immediateiy  after  tossed  a  candlestick  or 
bottle  *  erga  pmdict'  Johannem  Oueby,'  but 
did  not  hit  him  with  the  same :  upon  which 
the  deceased  and  the  prisoner  both  rose  up  to 
ftlch  their  swords,  which  thee  hung  op  in  the 
foom ;  and  the  deceased  drew  his  sword,  but 
the  prisoner  was  prevented  from  drawing  his 
bv  the  company ;  and  the  deceased  thereupon 
throw  away  his  sword,  and  the  company  inter- 
posing, they  sat  down  again  for  the  space  of  an 
boar.  That  at  the  expiration  of  an  hoar,  the 
deceased  said  to  the  prisoner,  We  have  had  hot 
words,  but  yoa  was  the  aggiessor ;  but  I  think 
we  naay  pass  it  over ;  and  at  the  same  time  of- 
fered  his  hand  to  the  said  John  Oneby,  to  whidi 
the  aaid  John  Oneby  answered,  No,  damn  yon, 
1  will  have  your  blood.  They  farther  find, 
that  afterwards  the  reckoning  was  paid  by  the 
deceased,  the  prisoner,  Rich,  Hawkins  and 
Blont;  and  all  the  company,  except  thepri- 
aooer,  went  oat  of  the  room  to  go  home ;  and 
the  prisoner  remabiog  alooein  the  room,  called 
to  the  deceased  in  these  words.  Young  man, 
€ome  bock,  I  have  something  to  say  to  you ; 
whereapoD  thedeoeased  returned  into  the  room, 
end  immediately  tho  door  was  [flung  to  and 
shot,  and  thereby  the  rest  of  tb«  company  were 
excluded :  and  then  a  chishing  of  swords  was 
beaid,  and  the  prisoner,  with  his  sword,  gave 
the  deceased  the  mortal  wound  mentioned  in 
the  indictmeot,  of  which  he  died  the  next  day. 
They  farther  find,  that  at  the  breaking  up  of 
the  company,  the  prisoner  had'  his  great  coat 
thrown  over  his  slioulders;  apd  that  he  re- 
ceived three  slight  wounds  in  the  engagement ; 
and  that  the  deceased  being  askedv  upon  his 
death-bed,  whether  he  received  his  wound  in  a 


Dogst  swordsmen,  called  fair,  an 
•wered,  I  think  1  did.  That  from  the  time  of 
throwing  the  bottle,  there  was  no  reconcilia- 
tion between  the  prisoner  and  the  deceased. 
And  whether  this  be  murder  or  manslaughter, 
the  jury  pray  the  advice  of  the  Coart,  and  find 
accordmgly." 

The  prisoner  being  carried  back  to  Newgate, 
lenained  very  easy,  for  aboata  twelve-month, 
having  no  irons  on,  and  lodged  in  a  commodious 
loom;  anil  as  the  prosecutor  had  taken  no 
steps  towards  bringing  on  the  hearing  of  the 
fipecial  Verdict,  he  grew  pretty  confident  it 
woaM  be  determined  manslaughter,  and  feed 
eoonsel  to  move  the  Court  of  iting's-bench  for 
aCoaci/iMei,  to  be  made  for  arguing  the  spe- 
aal  verdict  before  the  Court ;  which  being  or- 
dered, a  Certiorari  pro  Hege  was  brought,* 

*  Sir  John  Straoge's  Reports,  vol.  S,  p. 


and  the  prisoner  bang  at  the  bar^  it  was  made 
a  Concilium^  the  Court  being  of  opinion  that  it 
could  not  be  made  a  Concilium  in  his  absence ; 
and  in  Hillary  Term,  13  Geo.  1,  it  was  argued 
by  serieant  Darnall  for  the  king,  and  segeant 
Eyre  for  the  defendant 

Sen.  Darnall,  In  order  to  consider  whether 
this  Es  murder  or  manslsughter,  1  shall  pre« 
mise  that  which  is  not  to  be  disputed,  that 
every  malicious  killing  is  murder,  and  that 
malice  ma^  be  either  express  or  implied.  This 
is  malkse  implied  in  the  act  itself,  because 
there  was  no  reasonable  provocation ;  there  was 
nothing  but  words  passe«1  between  them,  till 
the  prisoner  threw  ibe  bottle  at  the  deceased ; 
and  it  has  been  often  resolved,  that,  in  point  of 
law,  words  are  no  provocation.  But  it  words 
were  a  sufficient  provocation ;  yet  it  appears, 
the  prisoner  began  with  words  as  well  es  acts. 
The  calling  Mr.  Gower  an  impertinent  puppy 
was  previous  to  the  saying  or  doing  of  any 
thmg  by  Mr.  Gower,  that  could  |^ive  offence 
to  the  nrisoner:  if  the  setting  of  half-pence 
was  a  thing  to  be  resented,  the  affront  was  to 
Mr.  Rich,  and  not  to  Mr.  Oneby,  whose  bett 
to  Rich  was  not  at  all  aflfected  by  what  was 
done  by  Mr.  Gower.  Apd  that  it  is  murder  in 
this  defendsot,  I  think  cannot  be  disputed, 
after  the  judgment  of  the  Court  in  Maw- 
ffridge's  case;  there  the  bottle  thrown  by 
Cope  hit  Mawgridge,  and  broke  bis  bead; 
here,  the  candlestick  or  bottle  tossed  by  Gower, 
did  not  hit  the  prisoner  at  the  bar :  that  was 
a  sodden  conflict ;  this  a  deliberate  act,  after  a 
disposition  to  peace  manifested  by  Mr.  Gower, 
and  a  continuance  of  malice  in  tlie  prisoner  for 
above  an  hour  after  the  first  conflict.  What 
was  done  here  by  Mr.  Gower  would  have  been 
justifiable  in  him,  even  if  the  candlestick  had 
hit  the  prisoner:  and  so  it  was  resolved  in 
Mawgridge's  case ;  for  there  the  bottle  returned 
by  Mr.  Cope  did  bit  the  defendant,  and  broke 
his  head.  And  as  the  act  done  by  Mr.  Gower 
was  justifiable  in  him,  it  followa,  that  it  can 
be  no  foundation  to  excuse  or  mitigate  tbesub- 
sequent  killing  by  Mr.  Oneby.  The  case  put 
in  Mawgridge's  case  of  an  assault  by  A  upon  B. 
B  draws  his  sword,  and  pursues  A  to  the  wail, 
where  A  in  his  own  defence  kills  B ;  this  is 
held  murder  in  A,  though  it  has  many  strong 
circumstances  in  favour  of  A,  which  are  not  in 
this  case.  But  I  apprehend,  it  is  not  uecesoi^ry 
to  rely  barely  on  this  point,  that  there  is  malice 
implied  in  the  act;  sime  it  plainly  appears, % 
upon  the  state  of  the  case,  that  here  is  express 
malice.  When  the  deceased  was  desirous  to 
end  the  matter  amicably,  the  prisoner  replies, 
"  No,  damn  you,  I  will  have  your  blood :" 
this  explains  and  goes  through  the  whole  fact, 
and  prevea  the  aubsequeot  killing  to  be  mali- 
cious. 

I  do  therefore  insist,  that  taking  it  either 
way,  either  aa  a  killing  out  of  malice  implied, 
or  malice  express,  it  is  murder  ;  sod  that  this 
upon  the  fact  is  a  killing  of  malice  implied, 
and  open  the  prisoner's  own  words  coupled 
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with  the  fact,  it  is  maUoe  exprest,  and  eonie- 

queotly  murder* 

Serjeant  Eyre^  for  the  defendant.  The  ques- 
tion is,  what  degree  of  homicide  this  is ;  and  I 
apprehend  it  to  be  but  manslaughter:  the  dis- 
tinction is,  that  if  tli«  killing  be  of  malice  fore- 
thought, it  is  murder;  if  on  a  sudden  occa* 
sion,  it  is  but  manslaughter ;  and  that  I  take 
to  be  this  case:  in  S  Instit.  51  malice  pre* 
.  pensed  is  detined  to  be,  when  one  coropasseth 
to  kill  another,  end  doth  it  sedtUo  anmo :  on 
the  other  hand,  manslaughter  is  the  doing  it 
without  premeditation,  upon  a  sudden  brawl, 
shuffling,  or  contention.  3  Instit.  57. 

The  law  has  ever  been  indulgent  to  the 
passions  of  men;  *  ira  furor  brevis  est,*  and 
therefore  as  a  madman,  the  party  is  excused 
for  what  he  does  in  a  siniden  transport  of 
passion.  1  do  admit,,  that  bare  words  are  no 
provocation ;  but  yet  they  will  serve  to  explain 
the  nature  of  the  combat,  and  shew  whether 
it  was  sudden  or  not.  The  calling  the  prisoner, 
a  rascal,  was  what  no  roan  of  honour  could 
put  up ;  and  as  this  was  the  b^iuuing  of  the 
qnarrel,  the  fighting  was  as  sadden  as  the  re- 

Sroachful  words.  If  the  prisoner  had  stabbed 
Ir.  Gower,  upon  speakmg  the  words,  and 
Gower  had  done  nothing,  I  believe  it  would 
have  been  murder;  but  here  was  a  re<rular 
fight,  an  interchange  of  blows,  and  so  it  comes 
up  to  the  case  put  in  Kelyng  55,  of  a  combat 
between  two  of  a  sudden  heat ;  where  if  one 
kills  the  other,  it  is  but  manslaughter. 

The  law  has  fixed  no  certain  time,  when  it 
shall  be  presumed  the  passions  ^of  men  are 
cooled.  The  case  in  19  Co.  87,  nSust  take  up 
a  longer  time  than  this ;  for  there  the  boy  ran 
three  quarters  of  a  mile  to  his  father,  and"  told 
his  story,  and  afWr  that  the  father  provided 
himself  with  a  cadgel,  and  had  as  far  to  go 
in  pursuit  of  the  other  boy ;  and  there  is  tliis 
difference  between  that  case  and  the  case 
mt  bar ;  that  there  the  adversarjr  was  oat  of 
sight,  but  here  he  continued  in  presence, 
which  must  rather  inflame  than  abate  the 
passion. 

The  words  made  use  of  by  Mr.  Gower  carry 
an  imputation  on  Mr.  Oneby,  which  might 
provoke  him  afresh ;  the  telhng  him,  he  was 
the  aggressor,  was  not  likely  to  make  an  end  of 
the  quarrel :  and  that  is  plam,  from  the  manner 
in  which  Mr.  Oneby  understood  them,  who 
would  never  have  said  so  harsli  a  thing  to  bis 
friend  Mr.  Gower,  if  he  had  been  at  that  time 
in  any  degree  master  of  himself. 

It  IS  not  found  by  the  verdict  who  began, 
after  Mr.  Gower  returned  into  the  room :  it  is 
sot  likely  the  prisoner  began,  because  he  had 
his  great  coat  thrown  over  his  shoulders ;  and 
as  to  the  shutting  the  door,  it  is  stated  to  be 
done  immediately  on  Mr.  Gower's  returning^ 
and  is  likelier  to  be  done  by  him  that  came  into 
the  room.  When  the  first  conflict  happened,  it 
appears  Mr.  Gower  was  the  readiest  to  draw 
his  sword;  it  was  actually  drawn,  and  the 
prisoner's  was  not ;  and  since  it  is  not  stated. 


who  drew  first  the  second  time,  I  think  it  ought 
to  be  explained  by  the  first. 

To  make  it  murder  in  the  first  instance,  it 
must  be  done  wi^i  a  weapon  that  would  en- 
danger life.  The  bottle  in  Mawgrtdge's  case 
was  full  of  wine,  and  it  hit  him  (Cope)  so  rio- 
lently ,  that  he  neyer  spoke  more.  But  for  any 
thing  appearing  upon  the  verdict,  this  might 
be  only  a  small  oil-bottle,  usually  set  upon 
tables  in  public- houses;  and  might  perhaps  be 
empty  before  it  was  flung.  The  case  of  Mr. 
Turner,  which  is  taken  notice  of  in  Comb.  407, 
was  held  manslaughter  upon  this  reason,  be* 
cause  the  ck^  was  not  such  an  instrument, 
from  a  blow  with  which  it  was  Ukely  death 
should  ensue.  But  supposing  the  bottle  to 
be  as  big  and  as  fii\\  as  Mawgridge's  bottle, 
yet  no  harm  was- done  by  it  here,  as  there  was 
m  Mawgridge's  case.  Here  was  no  drawing 
the  sword  eo  inUanU^  as  Mawgridge  did; 
which  occasioned  the  judges  to  lay  the  re- 
turning the  bottle  by  Mr.  Cope  out4>f  the  case, 
and  construe  the  immediate  drawing  the 
sword,  as  an  intent  to  supply  the  miscbid^, 
which  the  bottle  might  fall  short  of;  and  even, 
in  that  case,  one  great  man  differed  from  the 
rest  of  his  brethren.— So  that  Mawgridge's 
case  is  materially  diflerent  from  this.  There 
the  intention  from  the  first  throwing  the  bottle 
was  to  commit  murder,  here  it  was  otherwise. 
There  the  first  bottle  hit,  here  it  niissed.  There 
the  murderer's  intent  was  immediately  carried 
into  execution,  here  wa'a  a  long  interruption. 
The  deceased  needed  not  have  returned,  if  be 
had  not  been  equally  disposed  to  combat;  and 
he  himself  said  it  was  a  fair  oomhat,  which 
there  was  no  pretence  to  say  in  Mawgridge's 
case. 

Serjeant  Domo// replied.  The  words  on  both 
sides  must  certainly  be  laid  out  of  the  case ;  if 
not,  puppy  waf  worse  than  rascal,  because  it 
is  the  name  of  a  beast.  If  Mr.  Gower  took 
Oneby  to  be  the  aggressor,  the  condescension 
was  greater  in  him ;  it  is  no  more  than  saying, 
I,  who  have  been  injured,  am  ready  to  pass  it 
by.  I  do  not  find  it  was  at  all  relied  upon  in 
Aiawgridge's  case,  that  the  bottle  was  full ; 
and  as  to  the' case  in  Comberbatch,  Turner's 
servant  there  had  committed  a  fiiuit,  for  which 
he  was  liable  to  be  corrected :  the  deceased's 
declaration  was  only  that  he  received  the 
wound  by  a  fair  push. 

The  Court  said  nothing  upon  this  argument, 
but  appointed  anotlier  to  be  before  all  the 
judges  of  England.  And  in  Easter  term  fol* 
lowmg  (May  6),  it  was  accordingly  argued  by 
Mr.  Lee  fur  the  king,  and  Mr.  Kettleby  (aer- 
jeant  Baynes,  who  was  retained,  being  ill)  for 
the  prisoner,  to  the  same  effect  as  the  former 
argument.  Str.  vol.  2,  770.  The  prisoner  not 
being  present  in  Serjeants- iun  (Chancery- lane), 
as  he  was  in  court  upon  the  first  argument ; 
this  hist  being  only  to  ha?e  the  advice  of  the 
other  judges. 
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Trinity  Term,  13  G«o.  I,  and  t  G«o.  2,  1737. 

Monday^  Junt  12. 

Mr.  Oofby  beioff  brought  to  the  bar  ^roiq 
Newgate  to  bear  Sie  resolutioq  of  ibe  Court, 
Ibe  cbief  justica  Baymood*  delivered  the  opi<- 
nioQ  of  tb  judgea,  m  tb«  followiog  manQer. 

The  Kino  v^rs,  John  OMEav. 


At  the  gaucral  seiatoiia  of  the  peace,  held 
at  Hiekea-ball,  for  the  county  of  Middlesex, 
S8th  day  of  February,  in  the  13tb  year  of  his 
ni^eaty'a  reign,  John  Oneby,  of  8t.  Martin's 
IB  the  fields,  seni.  waa  indicted,  for  that  he, 
the  Sod  day  ef  February,  18  Geo.  at  the  said 
parish,  feloniously,  volttotarily,  and  of  bis 
malice  aforethought,  made  an  assault  upon 
one  William  Gower,  esq.  and  that  he  the  said 
John  Oneby,  with  a  sword,  which  he  then  and 
there  held  drawn  in  hia  right  hand,  the  said 
William  Gower,  in  and  upon  the  left  part  of 
bis  belly,  near  the  narel,  feloniously,  volun- 
tarily,  and  of  his  malice  fore  •thought,  did 
strike  and  thrust,  giving  the  said  William 
Gower,  then  and  there,  with  the  said  drawn 
swonl,  in  and  upon  bis  said  left  part  of  hia 
belly,  near  the  navel,  a  mortal  wound ;  of 
which  mortal  wound,  the  said  William  Gower 
lived  ID  a  languishing  conditioo,  from  the  said 
Sad  day  of  February,  to  the  Srd  day  of  the 
aatd  February ;  on  which  3rd  day  of  ^ruaiy, 
the  aaid  William  Gower,  at  the  parish  afore- 
aaid,  of  the  said  monal  wound,  did  die ;  and  so 
the  jurers  And,  that  the  said  Oneby,  (he  said 
William  Gower  feloniously,  voluntarily,  and  of 
hia  malice  fore-thought,  did  kill  and  murder. 
Which  indictment  being  delivered  to  the  jus- 
ticca  of  gaol-delivery  for  Newgate,  the  said 
John  Oi^y.was  arraigned  thereupon,  and 
pleaded  Not  Guilty.  And  upon  the  Trial, 
which  was  bad  betore  Mr.  baron  Hale,  and 
air  William  Thompson,  recorder  of  London,  the 
jory  found  the  special  verdict  following,  viz. 

*'  That  the  said  John  Oneby,  and  the  said 
William  Gower,  together  with  John  Rich, 
Thomas  Hawkins,  and  Michael  Blunt,  were  in 
company  together  in  a  room  in  the  Castle  ta- 
vern, in  the  pariah  of  St.  Martin's  in  the  fielda, 
in  a  friendly  manner ;  that  after  the  said  John 
Onebv,  William  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blunt,  had  continued 
together  in  the  aaid  room,  for  the  space  of  two 
houra,  a  boa  and  dice  were  called  for ;  where- 
npoD  the  drawer  said,  that  he  had  dice  but  no 
box ;  and  that  thereupon  the  said  John  Oneby 
commanded  the  drawer  to  bring  a  pepper-box, 
and  accordingly  a  pepper-box  and  dice  were 
brought ;  that  immediately  after,  the  said  John 
Onebv,  WitKam  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blunt,  began  to  play  at 
hazard ;  and  after  they  had  played  half  an 
hour,  the  said  John  Rich  asked,  if  any  of  the 
company  would  set  bim  three  pieces  of  money. 


*  From  lord  Raymond's  Reports,  vol.  9, 
p.  1485,  and  following  pages. 


called  half-crowns;  that  thereupon  the 'said 
William  Gower,  in  a  jocular  manner,  aet  three 
pieces  of  money,  called  half-pence,  and  then 
said  to  the  saidJoha  Rich,  that  be  had  set  him 
three  pieces;  that  the  aaid  John  Oneby,  at  the 
same  time,  set  the  said  John  Rich  three  half, 
crowns,  which  the  said  John  Rich  won ;  and 
immediately  the  said  John  Oneby,  in  an  angry 
manner,  turned  to  the  said  William  Gower, 
and  said  to  him,  that  it  was  an  impertinent 
thing  to  set  half-pence ;  and  further  said  to  the 
said  William  Gower,  that  he,  the  said  William 
Gower,  waa  a|i  impertinent  puppy  in  ao  doing ; 
to  which  the  aaid  William  Gower  then  and 
there  anawerad,  that  whosoever  called,  him  sa 
waa  a  rascal;  and  thereupon  the  said  John 
Oneby  took  up  a  glass  bottle,  and  with  great 
force  threw  it  at  the  said  Wiljiam  Gower ;  but 
the  glaaa  bottle  did  not  strike  the  said  William 
Gower,  but  passing  by  near  his  head  bruahed 
hia  peruke,  which  lie  then  had  upon  his  head, 
and  beat  out  some  of  the  powder  out  of  his  p^ 
ruke ;  that  thereupon  the  said  William  Gower, 
immediately  after,  tossed  a  glass  or  candlestick 
at  the  aaid  John  Oneby,  but  the  glass  or  can- 
dleatick  did  not  hit  the  said  John  Oneby,  upon 
which,  both  the  said  John  Oneby  and  William 
Gower  presently  rose  from  their  seata,  to  fetch, 
their  swords,  wnich  then  hung  up  in  the  room ; 
and  the  said  William  Gower  then  drew  his 
sword  out  of  the  scabbard,  but  the  said  John 
Oneby  waa  hindered  by  othera  of  the  company 
from  drawing  his  sword  out  of  the  scabbard  ; 
whereupon  the  said  William  Gower  threw 
away  his  sword,  and  by  the  interposition  of  the 
said  John  Rich,  Thomas  Hawkins,  and  Mi* 
chael  Blunt,  the  said  William  Gower  and  John 
Oneby  sat  down  again,  and  being  so  set  down, 
continued  for  the  space  of  an  hour,  in  company 
with  the  said  John  Rich,  Thoroaa  Hawkina, 
and  Michael  Blunt ;  that  after  the  expiration 
ol*  that  hour,  the  said  William  Gower  said  to 
the  said  John  Oneby,  We  have  had  hot  words, 
but  you  was  the  aggressor,  but  I  think,  we 
may  pasa  it  over ;  and  at  the  same  time  the 
said  William  Crower  offered  his  hand  to  the  said 
John  Oiieby  ;  to  which  tbe  said  John  Oneby 
then  answered  the  aaid  William  Gower,  No, 
damn  you,  i  will  have  your  blood  ;  that  after- 
warda  the  reckoning  was  paid  by  the  said  John 
Oneby,  William  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blunt :  and  that  the 
said  William  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blunt,  went  out  of  the 
said  room,  with  an  intent  to  go  home,  leaving 
the  said  John  Oneby  in  the  room ;  that  the 
said  John  Oneby,  ao  as  aforeaaid,  remaining  ill 
the  room ;  called  to  the  said  William  Gower, 
Young  man,  come  back,  I  have  spmethin^  to 
say  to  you ;  that  thereupon  tbe  said  William 
Gower  returned  into  the  said  room,  and  the 
door  of  the  room  was  immediately  flung  to,  and 
shut ;  by  reason  of  which  shutting  of  the  door, 
all  of  tbe  said  company,  besides  the  said  Wil- 
liam Gower  and  John  Onebv,  were  shut  out  of 
the  room,  and  that  then  after  shutting  of  the 
doorj  a  clashing  ef  swords  was  heard;  then 
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IbejaryfiiMl,  that  the  said  John  Ond>j. gate 
the  said  WUIiam  Oower,  witli  his  sword,  the 
mortal  wound  in  the  iodiotment  tneutioued,  of 
which  he  died ;  but  they  further  find,  that  at 
the  breaking  up  of  the  company,  the  said  John 
Oneby  had  his  great  coat  thrown  over  his 
shoulders,  and  that  the  said  John  Oneby  re* 
ceiyed  three  small  wounds  in  the  fighting  with 
the  said  William  Gower,  and  that  the  said  Wil- 
liam Gower  being  asked  npon  his  death-bed, 
whether  he  the  said*  William  Gower  had  re- 
ceived his  wound  in  a  manner  among  swords- 
men called  fair  f  answered,  I  think,  1  did;  and 
they  further  find,  that  from  the  time  the  said 
John  Oneby  threw  the  glass  bottle  at  the  said 
'  William  Gower,  there  was  no  reconciliation 
between  the  said  John  Oneby  and  William 
Gower :  and  whether  this  is  murder  or  man* 
slaughter,  the  jury  pray  the  advice  of  the 
Court:  andif,&c." 

So  that  the  question  npon  the  special  Terdict 
is,  whether  John  Oneby,  the  prisoner  at  the 
|nr,  is  guilty  of  murder  or  manslaughter? 

A  great  cieal  of  time  was  spent  in  drawing 
up  this  special  verdict ;  for  although  the  trial 
at  the  Old  Bailey  was  in  the  beginning  of  last 
March  was  1%  months,  yet  the  record  was  not 
removed  into  this  court,  till  Hilary  term  last, 
towards  the  end  of  which  term,  it  was  argued 
by  counsel  on  both  sides  ;,  and  another  argu- 
ment beinfir  desired  by  the^ counsel  for  the  pri- 
soner,  we  thought  it  proper  to  desire  the  opi- 
nion of  all  the  rest  of  the  judges ;  and  for  that 
purjMse,  it  was  argued  before  all  the  judges,  at 
Segeant's-inif  hall  in  Chancery-lane,  upon  the 
6th  day  of  May  last,  which  was  as  soon  as  all 
the  judges  could  meet,  by  reason  of  the  inter- 
▼entiou  of  the  circuits.  And  after  mature  con- 
flideration  had  upon  a  meeting  of  them,  they 
ieriatim  gate  their  opinions,  and  came  to^  this 
resolution  unanimously,  not  one  of  them'  dis- 
senting, and  which  1  have  authority  from  them 
to  declare,  vie. 

That  John  Oneby,  the  prisoner  at  the  bar, 
cipon  the  facts  found  upon  this  special  verdict, 
is  guilty'  of  murder. 

Without  entering  into  a  nice  exammation  of 
the  several  defioiuons  or  descriptions  of  mur- 
der, as  they  are  found  in  the  old  law-books,  as 
Bracton,Britton,  and  Plata,  where  the  wicked- 
ness of  the  act  is  aggravated  by  the  circum- 
stances of  secrecy  or  treachery,  murder  has 
been  long  since  settled  to  be  the  voluntary  kill- 
ing a  person  of  malice  prepense;  and  that,  whe- 
ther  it  was  done  secretly  or  publicly.  Staimdf. 
PI.  Cor.  18,  b.  S  Inst.  54. 

But  then  it  must  be  considered,  what  the 
word  malke  in  such  case  imports.  In  com- 
mon aocepution,  malice  is  took  to  be  a  set- 
tled anger  (which  requires  some  length  of 
time)  in  one  person  against  another,  and  a 
desire  of  revenge.  But  in  the  legal  accepto- 
tion,  it  imports  wickedness,  which  includes  a 
circumsUnce  attending  an  act  that  cnts  off  all 
excuse.  By  25  H.  8,  c  3,  for  Ukiog  away 
<^«rgy,  it  is  enacted,  That  evei^  person  who 
•hall  be  indicted  of  the  crimes  therein  men- 
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tioned,  and  thereupon  arraigned,  and  stand 
mute,  of  malice  or  of  frowardness  of  mind, 
shall  lose  the  benedt  of  his  clergy.  Now  in 
that  place,  malice  can  never  be  understood  in 
the  vulgar  sense;  for  the  party  cannot  be 
thought  to  stand  mute,  out  of  a  settled  anger, 
or  desire  of  revenge,  but  only  to  save  himself; 
and  therefore  such  standing  mute,  and  refusing 
to,  submit  to  the  course  of  justice,  is  said  to  be 
done  wickedly,  i.  e.  without  any  m^ner  of  ex- 
cuse, or  out  of  frowardness  of  mind. 

This  malice,  an  essential  ingredient  to  make 
the  killing  a  person  murder  (to  use  the  expres* 
sions  of  lord  chief  justice  Coke,  and  lord  chief 
justice  Hale,  whose  authority  hath  established 
them,)  must  be  either  implied  or  express ;  and 
says  Hale,  in  his  Pleas  of  the  Crown  44,  this 
implied  malice  is  collected  either  from  the  man- 
ner of  doing,  or  from  the  person  slain,  or  the 
person  killing.  As  to  the  two  last,  there  is  no 
occasion,  at  present,  to  take  them  into  consi- 
deration. 

1.  As  to  the  first,  viz.  from  the  manner  of 
doing,  as  Hale  expresses  it,  or  as  Holt,  ohief- 
justioe  (vide  Mawgridge's  case  fo$tea)  says, 
from  the  nature  of  the  action  :  1.  Wilfully 
poisoning  any  man  implies  malice.  3.  If  a  ' 
man  dotS  an  act,  that  apparently  must  do  harm, 
with  an  intent  to  do  harm,  and  death  ensues, 
it  will  be  murder.  As  if  A  runs  with  a  horse, 
used  to  strike,  amongst  a  multitude  of  people, 
and  the  horse  kills  a  man,  it  will  be  murder ; 
for  the  law  implies  malice  from  the  nature  of 
the  act.  3.  KiUin|[  a  man  without  a  proToca- 
tion  is  murder;  as  if  A  meets  B  in  the  street, 
and  immediately  runs  him  through  with  a 
sword,  or  knocks  put^bis  brains  with  a  ham- 
mer or  bottle.  And  il  angry  words  had  passed 
in  that  case  between  A  and  B,  yet  it  wonid 
have  been  murder  in  A,  because  words  are  not 
such  a  provocation,  as  will  prevent  such  a  ho- 
micide from  being  murder;  lord  Morley's 
case,  Kelyuge  56*.  4.  The  law  will  imply 
malice  from  the  nature  of  the  original  action, 
or  first  assault,  though  blows  pass  betipeen  the 
parties,  before  the  stroke  is  given,  which  occa- 
sions the  death.  As  if  npon  angry  words  or 
abusive  langucge  between  A  and  B,  of  a  sudden 

A,  without  any  provocation  (for  angry  words 
or  abusive  language  in  such  a  case  is  looked 
on  as  none),  draws  his  sword  immediately,  and 
makes  a  pass  at  B,  or  strikes  at  him  with  any 
dangerous  weapon,  as  a  pistol,  hammer,  lar^e 
stone,  6cc.  which  in  all  probability  might  kdl 

B,  or  do  him  some  great  bodily  hurt,  and  then 
B  draws  his  sword,  and  mutual  passes  are 
made,  and  A  kills  B,  this  will  be  murder,  for 
the  act  was  voluntary ;  and  it  appears  from 
the  nature  of  it,  that  it  was  done  with  an  in- 
tent to  do  mischief;  and  therefore  since  in  all 
probability^  it  might  have  occasioned  B's  death, 
or  done  him  some  great  bodily  harm,  the  law 
implies  malice  prepense ;  and  the  resistance  oc 
passes  that  were  made  by  B,  were  but  in  the 
defence,  of  his  person,  which  was  violently  and 

*  See  vol.  6«  p.  769  of  this  Collection. 
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craelljT  attacked.  And  this  wat  the  resolution 
of  K€lyDge,cbief>justicf,  Tvrisden,  Wiodham, 
and  Mortoo,  justices  in  Hopkin  Rugget's  case, 
Kelynge  68*.  And  though  in  the  principal 
ciise,  the  eight  other  judges  differed  in  opinioo 
Irom  the  £nr  judges  b  the  King*8*bencb ; 
yet,  to  this  opinion  of  the  foori  the  eight  judges 
did  agree,  as  Kelynge  took  it.  And  thb  was 
the  true  reason  of  Maw|^dge'8  case.  The 
judgment  in  which  case,  is  a  great  authority 
ID  this  case,  that  not  being  so  strong  a  case  as 
the  prescat  case.  It  was  indeed  objected  bv 
the  cooosel  for  the  prisoner  at  the  bar,  in  their 
ar^ments  in  the  present  case,  1.  That  Maw- 
gndge's  case  was  a  single  case,  that  the  judg- 
meot  in  that  case  had  carried  murder  further 
Chan  it  had  e? er  been  carried  before.  9.  That 
it  was  not  determined  with  the  unanimous  opi- 
Bion  of  all  the  then  judges,  for  one  very  great 
judge  of  the  then  twelFe,  viz.  lord  Trevor,  dif- 
fered from  the  other  judges,  and  held  it  was 
only  manslaufifhter.  But  upon  our  meeting  to 
consider  of  this  present  case,  all  the  judges 
unanimously  agreed,  that  Mawgrid^'s  case 
was  udVoubted  law  f,  and  that  that  judgment 
was  a  right  and  just  judgment,  so  groundless 
was  that  insinuation,  which  had  been  made 
(for  such  an  insinuation  there  was)  in  West- 
minster-ball, that  some  of  the  present  judges 
were  of  opinioo,  that  the  judgment  in  Maw- 
gridge's  case  was  not  a  legal  judgment. 

And  this  is  as  much  as  is  necessary,  rather 
more  than  is  necessary,  to  be  said  as  to  im- 
plied malice,  since  there  will  be  no  occasion  in 
Ibis  case  to  look  out  for  malice  implied. 

2.  Malice  express  is  a  design  formed  of  Uk- 
ittg  away  another  man's  life,  or  of  doiuff  some 
mischief  to  another,  in  the  exeontion  ofwhich 
design  death  ensues.  And  thb  holds,  where 
such  design  is  not  formed  against  any  particu- 
lar person  ;  as  if  A  having  no  parUcular  ma- 
lice against  any  particular  person,  comes  with 
a  general  resoluuon  a^inst  all  opposers ;  if  the 
act  be  unlawful,  and  death  ensue,  it  is  mnrder. 
As  if  it  be  to  commit  a  riot,  to  enter  into  a  park, 
k>rd  Dacre's  case,  H.  P.  C.  47.  Moore  86,  Sa?. 
67.  So  if  A  goes  with  a  resolution  to  kill  the 
first  man  he  meets,  and  meeting  B,  kills  htm, 
it  is  murder  with  express  malice :  yet  A  had 
not  declared  any  malice  against  B,  nor  against 
any  particular  person.  Much  more  it  will  be 
express  malice,  when  the  mischievous  design  is 
formed  against  any  particular  person,  wbicb 
may  be  made  evident,  as  well  by  circumstances 
as  by  the  express  declarations  of  the  per- 
son kilthig.  As  that  he  would  be  revenged 
ofB,  or  that  he  would-bave  his  life,  or  have  his 
blood ;  and  some  time  after  he  kills  B.    And 

•  Judge  Foster's  Reports,  p.  138,  SIS,  S15, 
Hogget's  case.    Former  Editum. 

t  Tliis  case  of  Mawgridge,  being  so  fre- 
^neatly  quoted  in  this  trial  and  that  of  Car- 
negie, and  as  every  gentleman  may  not  have 
Kelyage^a  reports  ready  at  hand  to  turn  to,  we 
kare  inserted  the  whole  case  from  Kdynge,  p. 
urtop.  1S8.    Homier  EdUioH. 


that  sacfa  declarations  spoken  seriously,  or  de^ 
liberately,  or  after  time  ror  reflection,  manifest 
an  express  malice,  nobody  can  doubt. 

Having  thus  briefly  mentioned  that  know» 
and  settled  rule,  that  there  must  be  either 
malice  express  or  implied,  to  make  murder,  and 
also  some  instances  of  what  is  one  and  what 
the  other  of  them  ;  I  come  to  the  present  oasa 
before  us. 

All  the  twelve  judges  were  unanimous  in 
opinion,  that  as  the  facts  are  found  ^in  this 
special  verdict,  it  appears  that  the  prisoner  at 
the  bar  had  express  malice  against  Mr.  Gower, 
when  he  gave  him  the  mortal  wound,  ofwhich 
he  died:  1.  Mr.  Gower  did  nothing  that  could 
reasonably  raise  a  passion  in  Mr.  Oneby.  Ha 
gave  him  no  provocation  whatsever ;  tor  when 
Mr.  Gower  set  the  three  half- pence,  he  set 
them  against  Mr.  Rich,  i^id  that  in  a  jocular 
manner ;  therefore  that  was  no  affront  to  Mn 
OneW.  8.  Upon  that  Mr.  Oneby  turned. to 
Mr.  Gower  in  an  angry  manner,  and  gave  him 
abusive  language,  anif  called  him  impertinent 
puppy;  the  answer  of  Gower  was  not  im- 
proper, nor  more  than  what  might  be  expected, 
that  whosoever  called  him  so  was  a  rascal. 
3.  That  as  Oneby  bad  before  begun-  with 
Gower,  by  giving  him  abnnve  language,  so  be 
then  took  up  the  glass-bottle,  '  et^  magnik  cum 
vi,'  threw  at  Gower,  and  beat  the  powder  out 
of  bis  peruke ;  if  it  had  killed  Gower  it  had 
certainly  been  murder;  upon  which  Gower 
tossed  a  glass  or  candlestick  at  Oneby.  And 
the  difference  of  finding  in  the  special  verdict 
is  observable:  Oneby  threw  the  bottle  at 
Gower,  *  magn&  com  vi;'  Gower  only  tossed 
the  glass  or  candlestick  at  Oneby.  4.  When 
they  fetched  their  swords,  Gower  did  it  only  to 
defend  himself:  for  the  verdict  finds,  that 
though  Gower  orew  his  sword  first,  ydt  the 
prisoner  at  the  bar  being  hindered  by  the  oom*- 
pany  from  drawing  his  sword,  Gower  there*> 
upon  threw  his  sword  away.  5.  By  the  in- 
terposition of  the  company,  the  prisoner  at  the 
bar  and  Mr.  Gower  sat  down  again,  and  con- 
tinued in  company  for  an  hour;  after  which 
Mr.  Gkiwer  said.  We  have  had  hot  words,  but 
yon  was  the  aggressor,  but  I  think  we  maj 
pass  it  over,  and  offered  his  hand  to  the  pri- 
soner ;  that  the  prisoner  at  the  bar  was  the 
aggressor,  is  true,  and  that  in  a  violent  manner: 
This  was  sufficient  to  have  appeased  Mr. 
Oneby:  but  what  is  his  answer  P  No,  damn 
you,  I  will  have  your  Uood.  There  is  an  ex^ 
press  declaration  of  malice,  an-  express  de- 
claration of  a  design  of  taking  away  Mr. 
Gower's  life.  These  words  are  incapable  of 
any  other  construction.  These  words  shew  bis 
malicious  intent,  even  in  throwing  the  bottle  at 
first;  they  are  spoken  an  hour  afWtheiurst 
action,  and  are  spoken  wKh  deliberation.  The 
next  fact  the  jury'find  is ;  that  afterwards  (net 
particubu^y  finding  what  interval  of  time  passed 
between  the  speakmg  these  words,  and  what  is 
found  next)  Mr.  Gower,  Rich,  Hawkins  and 
Blunt  went  out  of  the  room  with  an  intent  to  ffo 
homa,  leaving  the  prisoner  at  t]ie  bar  in  tfia 
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room;  that  the  prisoner  remaiiiiDg  in  tbt 
room,  called  to  the  said  William  Gower,  aayiog, 
«*  Young  man,  come  back,  I  bate  somethinf  to 
•ay  to  yon."  These  words  also  shew  a  plain  de- 
liberation; and  being  attended  with  tbeeircQai* 
stanccB  found  before,  and  what  follows  imtiie« 
ditftely,  import  contempt;  *«  Yoong  man''  al« 
Insolent  and  imperious,  and  ^*  Come  back,*'  im*- 
port  a  resentment  he  had  conceived  asainst  Mr. 
Gower,  about  which  he  bad  sometbrog  to  say 
to  him.  For  what  purpose  did  the  prisoner 
stay,  after  all  the  company  bad  left  the  room 
logo  faomeP  It  was  to  say  something  to  Mn 
Go#er.  What  is  that  ?  Why,  as  soon  as  Mr. 
Gower  is  returned  into  the  room,  the  door  was 
immediately  flung  to  and  shut,  and  the  rest  of 
the  company  shut  out;  |ind  then  after  shutting 
the  ddor,  a  clashing  of  swords  was  heard,  and 
the  prisr>ner  gave  Mr.  Gower  the  moftai  wound, 
of  which  be  died. 

These  inraaediate  subsequent  facts  shew, 
what  it  was  the  prisoner  bad  to  say  to  Mr. 
Gower ;  it  was  to  carry  the  malicious  design, 
he  bnd  before  declared  he  had  agiftinst  Mr. 
Gower,  into  execution,  viz.  to  have  his  blood ; 
and  he  had  it,  for  he  gave  him  the  wound  of 
which  bodied. 

To  go  forther:  If  the  prisoner  had  maKee 
against  Mr.  Gower,  though  they  fought  afief 
Ibe  door  was  shot,  the-  interchange  of  blows 
will  make  no  difference;  for  if  il  has  malice 
agamit  B,  and  meets  B,  and  strikes  him,  B 
dntws,  A  flies  to  the  wall,  A  kills  B,  it  is 
murder.     H.,P.  G.  4^  Ketynge  58. 

Nay,  if  the  ease  bad  been,  that  there  had 
been  mutual  maKce  between  the  prisoner  wo4 
Mr.  Gower  (which  doeSnot  appear  to  havebeea 
on  the  part  of  the  deceased)*  and  they  bad  met 
and  fought  upon  that  malice,  the  killing  Mr. 
Gower  by  the  prisoner  had  been  mnrdci'. 
H.  P.  G.  47.  1  Buktr.  86,  87.  Hob.  181. 
Grompt  SI. 

The  judj^  wcie  all  of  opinion,  upon  the 
facts  foond  ra  this  verdict,  there  appeared  to  bo 
express  mafice  in  Ooeby  agaiwct  Mr.  Gower ; 
and  then  Oneby  killing  Gower,  having  snch 
eipress  malice  against  bim,  thejr  were  idl  uaa- 
BfOBomr,  and  clear  of  opinion,  that  tbi^  was 
phaniy  morder. 

Having  tbus  mentioned  the  reasons,  upon 
which  we  ground  this  prasent  resolution,  1  shall 
ncjtt  coiwider,  if  an  v  of  the  objectiono  made 
by  the  oonnsel  for  the  prisoner  are  in  answer 
to  these  reasons,  or  take  off  the  force  of  them. 

The  eounsel  forthe  prisoner,  Mr.  Onebv,  in- 
■iirted,  that  opon'the  whole  verdict,  the*  ease 
was  no  more  tbaa  that  from  a  slight  oecaoion 
passiomite  words  arose,  mmoal  reproadms 
passed;  the  quarrel  was  sudden,  routiial  ao- 
aaoltswere  made;  and  on  a  sodden  fighting,  in 
beat  of  passion,  the  prisoner  killed  the  de- 
ceased, whieb  can  be  no  more  tbaa  man* 
ilaimfater. 

That  such  fact  couM  amount  to  no  more 

*  The  verdict  impbea  the  eoairary :  For  lie 
affsfed  him  bis  hand,  die.    FmmrMdiiwn. 
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than  maaslaivrbter ;  they  cited  the  known  caoa, 
that  if  A  and  B  fall  out  upon  a  sadden,  and  thej 
presently  agree  to  fight,  and  each  fetchea  hia 
weapon,  and  fl;o  into  the  field  and  flgbt^  and  one 
of  them  kills  the  other ;  this  is  hot  manslaugfater, 
H.  P.  G.  48. 3  Instit.  57,  beoiuso  the  paasioa 
was  nOvelr  cooled. 

In  this  case  (said  they)  it  is  plain  the  qnamel 
arose  on  a  sudden  ;  Mr.  Oaebv'a  passioa  waa 
raised,  and  that  it  is  not  found  by  the  Jury  to 
have  ever  been  cooled;  and  therefore  the 
words  Mr.  Oneby  spoke,  No,  damn  you,  I 
will  have  your  blood,  &c.  were  only  words  of 
beat,  spoke  under  the  coniinuanoe  of  tbo  first 
passion.  And  the^  further  insisted^  that  the 
law  had  fixed  no  time,  in  which  the  naasioa 
must  be  took  |o  be  cool ;  but  that  depends  upon 
circumstances,  of  which  the  jury  are  the  prtmer 
judges.  In  this  case,  the  whole  time  that 
passed,  between  the  quarrel,  and  giving  tfa« 
mortal  wound,  was  but  little  more  than  an 
hour;  and  it  has  been  adjudged,  that  the  pas* 
sion  shall  not  be  took  to  be  ceded  in  very  near 
that  time.  l2  Go.  87.  Gro.  Jac.  S96.  H.  P. 
G.  48,  Rowley's  case,  where  the  obiM  of  A. 
beat  the  chiM  of  B.  B's  child,  all  bloody,  imn 
home  to  his  father;  B,  the. father,  ran  three 
quarters  oF  a  mile,  and  beat  the  abild  of  A ;  bjr 
means  whereof  he  died:  This  was  adjudged  to 
be  only  maaslaoghter ;  yet  there  mus>  baiw 
been  a  oonsidefauo  time  aftler  B  was  pfovc^ed 

a  the  usage  of  his  child  before  he  kilted  A'a 
ild,  beoaifi«»  ho  tan  three  quarters  of  a  mile  ; 
yet  it  being  one  oontinual  passion  raised  in  B» 
upon  tho  bSating  of  his  ehdd,  it  waa  heU  tbia 
was  only  maosteugfater.  And  in  this  present 
case,  to  shew  the  paisiob  of  Mr.  Oneby,  wbick 
was  suddenly  raised,  Waa  not  oooled,  tbo  ooonsel 
for  Mr.  Ooeby  observed,  that  tbo  yny  bad  ex« 
nressly  found  that  there  was  no  reeooeilialion 
oetween  Oneby,  the  prisoner,  and  Mr.  Gower, 
the  deceased,  from  me  time  Mr.  Oneby  first 
thi;ew  the  bottle. 

This  1  take  to  be  the  chief  objeottoa,  upon 
which  the  eouasel  for  the  prisonor  priacipaH/ 
relied. 

In  answer  to  tbia  objection,  I  mast  fiiat  takw 
notioe,  that  Where  a  man  is  killed,  the  law  win 
not  presume  tiiat  it  was  upon  a  sudden  qaarre!, 
unless  it  is  proved  ao  to  be ;  and  therafore  in 
Legg's  case,  Kelynge  37,  it  waa  agreed,  upon 
evideaoe,  that  if  A  lulls  B,and  no  sudden  quar- 
rel appears,  it  is  murder ;  for  it  lies  upon  the 
party  indicted  to  prove  the  ouddeo  q«iarrel. 

In  the  next  place,  from  what  I  have  said  bar 
fore,  it  appears,  that  though  a  jqnarrel  was  sud- 
den, and  mutual  figbtii^  belore  the  mortal 
woand  given,  it  is  by  no  means  to  be  took 
as  a  gemral  rale,  that  the  killing  a  man  will 
be  only  maaslaugbter.  It  is  trae,  if  re« 
proachfol  language  passes  between  A  and  B;» 
and  A  bids  B  draw,  and  they  both  draw 
<it  is  not  material  which  of  tbcm  drawa 
first,)  and  they  both  fight,  and  mutual  passes 
are  made,  death  ensuing  firom  tbeaoe  will  be 
oaly  manshmgfatar,  becaase  it  was  of  a  suddaa^ 
ancf  each  ran  the  baaard  of  bb  lifn.    Bat  tiioo 
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is  a  wide  diffievenee  bitween  that  cna,  and 
where  apOQ  words  A  dnws  his  sword,  and 
makes  a  psss  at  B,  or  with  some  daogtwoos 
weapon  allidu  him,  4uid  then  B  draws,  snd 
they  fight,  and  A  kills  B ;  thore,  though  there 
wasatfoaml  upooabiisife  laogusge,  snd  there 
was  afterwards  a  roatoal  fighting,  yet  since 
A  attacked  B  with  a  weapon  or  instrument, 
whioh  might  have  tsken  awsy  B's  Ufe,  tbongh 
they  fought  afWwsrds,  that  will  be  murder. 
And  this  was  sgreed  by  all  the  judges  in  tbe 
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But  far  the  argnninit's  sske,  and  it  is  only 
lor  srgnment's  sske,  snd  to  give  the  objection 
made  b^  the  oountel  for  tbe  prisoner  its  full 
Ibroe;  if  it  shonM  be  looked  on  here,  that 
what  is  ibond  in  the  former  part  of  the  verdict 
was  npon  a  sodden  quarrel,  snd  only  the  effect 
of  psssion ;  yet,  if  it  appears  upon  the  special 
verdict,  thst  there  was  a  suffideut  time  for  this 
passion  to  cool,  and  forresson  to  get  tbe  better 
<if  tbe  transport  ofpassion,  and  the  subsequent 
sets  were  deliberate,  before  the  mortal  wound 
given,  tbe  killing  of  the  deceased  will  be  murder. 

And  all  the  judges  were  of  opinion,  Uiat,  upon 
eoosiderslioo  of  the  facts  found,  it  appeared, 
there  had  been  sufficient  time  for  Mr.  Oneby's 
transport  of  passion  to  coo!,*  and  that  he, bad 
deliberated ;  and  that  tbe  kilting  of  Mr.  Gower 
was  a  deliberate  act,  and  the  result  of  malice 
Mr.  Oneby  had  conceived   against  the  de- 


But  before  I  mention  their  reasons,  1  must 
lay  down  this  ptoposition,  to  which  tbey  all 
agreed,  vis.  that  the  Court  are  judges  of  the 
malioe,  and  not  the  jt^rv ;  and  that  the  Court 
are  also  jadges  npon  the  facts  found  by  the 
jary,  whether  if  theqosrrel  was  sudden,  there 
was  lime  for  the  pnssiou  to  cool,  or  whether  tbe 
act  was  deliberate  or  not. 

Upon  the  trial  of  the  indictment,  the  judge 
directs  the  jury  tho8.f  If  yon  believe  such 
sfld  auch  witnesses,  who  have  sworn  such 
sod  such  facts,  the  killing  the  decessed  was 
with  malice  prepense  express,  or  it  was  with 
maiiee  implied,  and;  then  you  ought  to  find  the 
nrisooer  guilty  of  murder ;  but  if  you  do  not 
Mieve  these  witnesses,  then  you  ongfat  to  find 
him  goihy  of  manslaughter  only ;  and  so  ac- 
cording to  the  nature  of  the  case,  if  you  believe 
such  and  such  facts,  tbe  act  was  deliberate, 
or  not  dehberate ;  and  then  you  ought  to  find 
so  and  so*  And  the  jury  may,  if  they  think 
proper,  give  a  general  verdict,  either  that 
the  prisoner  is  goilty  of  murder,  or  of  man- 
slaughter. But  if  they  decline  giving  a  general 
verdict*  and  will  find  the  facts  specially,  the 
Court  is  to  form  their  judgment  from  the  i'uctM 
found,  whether  there  was  malice  or  not,  or 
whether  the  fiict  was  done  on  a  sudden  trans- 
port of  psssion,  or  was  an  act  of  deliberation,  or 


*  See  Leach's  Hawkins's  Pleas  of  the  Ctown, 
book  1,  chap.  SI.  s.  23. 

j-  As  to  tnis,  Hee  the  judgment  of  Lawrenoey 
J.  in  the  esse  of  Darbiahirsi?.  Parker.  6  £sst  9, 
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Altbough  there  are  msuy  spedal  verdicts  in 
indictments  for  murder,  there  never  was  one, 
where  the  jury  find  in  ezprew  terms  that 
tbe  act  was  done  with  malice,  or  was  not 
done  with  malice  prepense;  or  that  it  was 
done  upon  a  sudden  quarrel,  and  in  trana- 
port  of  passion;  or  that  the  passion  was 
cooled  or  not  cooled ;  or  that  tbe  act  was  de- 
liberate, or  not  deliberate  i  but  the  collection  of 
tbose.things  from  the  facts  found,  is  lefl  to  the 
judgment  of  the  Court  Holloway's  esse, 
Psim.  545.  Cro.  Car.  181.  W.  Jones  190. 
So  in  tbe  esse  cited  by  the  counsel  for  tbe  pri*> 
sooef,Cro.  Jac.  «9fi,  Rowley's  case,  the  jury 
find  (he  fact,  but  don't  find  in  express  terms, 
that  the  father,  whose  child  was  beat,  killed  tbe 
other  child  in  a  sudden  heat  of  paaaion ;  but  that 
was  lell  to  the  judgment  of  the  Court,  upon  the 
particular  fkcts  found. 

But  then  it  is  objected,  that  the  law  has 
fixed  no  time,  in  which  the  passion  most  be 
supposed  to  befooled.  It  is  very  true,  it  hss 
not,  nor  could  it,  because  passions  in  some  per* 
sons  are  stroogtar,  and  their  judgments  wesker, 
than  in  others  ^  and  by  consequence  it  will  re- 

auire  a  longer  time  in  V)me,  for  reason  to  get 
tie  better  of  their  passions,  than  in  othen :  but 
that  must  depend  upon  the  facts,  which  shew 
whether  the  person  hkB  deliberated  or  not ;  for 
acts  of  deliberation  will  make  it  appear  whe* 
ther  that  violent  transport  of  psmion  was  cooled 
or  no. 

But  thus  far  the  resolution  of  tbe  judges 
bsve  ahready  gone ;  and  it  has  been  adjudg^^ 
that  if  two  fall  out  upon  a  sudden,  and  they  an* 
point  to  fight  next  day,  that  the  passion  by 
that  time  most  be  looked  on  to  be  cooled ;  and 
in  sueh  case,  if  they  meet  next  day,  and  figbt, 
and  the  one  kills  the  other  at  that  meeting,  it 
has  been  often  held  to  be  murder.  Hale  P.  C* 
48. 

To  go  a  little  farther.  If  two  men  fidi  otit 
ia  tbe  morning,  and  meet  and  fight  In  the  af- 
ternoon, and  one  of  them  is  slain,  this  is  mur- 
der ;  for  there  was  time  to  allay  the  heat,  and 
their  meeting  is  of  malioe.  So  u  Legg's  caae^ 
Keljmge  87. 

At  the  meeting  of  all  the  judges,  before  lord 
Morlev's*  Trial  by  the  peera,  for  the  murder  of 
one  Hastings,  tbey  all  agreed,  that  if  upon 
words  two  men  grow  to  anger,  and  afterwards 
tbey  suppress  that  anger,  and  then  fall  into 
other  discourae,  or  have  other  diversions,  for 
such  a  reasonsble  space  of  time  as  in  ressonsbis 
intendment  their  best  might  be  cooled  ;  and 
some  time  after  tbey  draw  upon  one  another, 
and  figbt,  and  one  of  them  is  killed  ;  this  is 
murder,  because  bang  attended  with  such  cii^ 
cumstances,  it  is  reasonably  supposed  to  be  a 
deitberste  act,  and  a  premediuted  revenge  upon 
tbe  first  quarrel.  But  tbe  circumstances  of 
such  an  act  being  matter  of  fact,  tbe  jury  are 
judges  of  them,  Kelynge  56.  The  meaoiog^of 
which  last  words  is,  that  the  jury  are  judges  of 
the  facts,  from  which  those  oij^umstanccs  mtm 
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«iillecte(f .  Bot,  as  I  nid  beAiK,  wImb  tbote 
iacis  are  fband,  the  Court  is  to  lodge  from 
tbem,  whether  they  do  not  shew  the  act  was 
deliberate  or  oot. 

Lord  Morley  upoo  his  trial  by  the  peers 
was  acquitted  ;  and  after  that,  in  Easter  term, 
18  Car.  2,  Broom wich,  who  was  indicted  as  a 
principal,  in  being  present,  aiding,  and  abetting 
lord  Morley,  in  the  mi^rder  of  Hastings,  was 
tried  at  the  King'»*bench  bar.  The  quarrel 
was  at  a  tavern  \  but  it  was  proved,  when  the 
quarrel  was  at  the  tavern,  that  lord  Morley 
oaid,  if  we  fight  at  this  time,  1  shall  have  a 
disadvaotage,  by  reason  of  the  height  of  my 
shoes ;  and  presently  after  they  went  into  the 
fiHits,  and  fonght ;  lord  Morley  killed  Hast- 
ings :  but  while  they  were  fighting,  Broom- 
wich  made  a  thrift  at  Hastings,  and  lord  Mor- 
ley closed  in  with  Hastings,  and  killed  him ; 
and  (says  the  book)  this  was  held  as  clear  evi- 
tfence  of  their  intention  to  fight,  when  they 
went  out  of  the  tavern ;  and  tne  quarrel  being 
only  about  words,  and  fiffhting  in  a  little  time 
after,  it  was  held  murder  by  all  the  Court.  And 
there  need  not  be  a  night's  time  between  the 
quarrel  and  the  fighting,  to  make  it  murder, 
but  such  time  only,  as  it  may  appear  not  to  be 
done  on  the  first  passion ;  for  lord  Morley  con- 
sidered the  disadvantage  of  his  shoes ;  and  the 
Court  directed  the  jury  that  it  was.  murder  in 
Broomwich,  being  present,  and  aidbg;  but 
the  jury  acquitted  him.  1  Sid.  277,  reports 
the  same  case,  and  sa^rs,  that  the  Court,  in  the 
direction  to  the  jury,  laid  it  down,  that  after  the 
provocation  in  the  house,  they  say,  this  is  no 
convenient  place  (and  so  have  reason  to  judge 
of  conveniency),  and  appoint  another  place, 
though  the  fi^t  Is  to  be  presently:  this  is 
murder,  for  ttie  drcumsUnces  sliew  their 
temper. 

In  H.  P.  C.  48,  if  A  and  B  fall  out,  A  says 
be  will  not  strike,  ttnt  will  give  B  a  pot  of  ale 
to  tirach  him,  B  strikes,  A  kills  him ;   murder. 

Two  floarrel ;  the  one  says,  if  you'll  go  into 
tbe  field,  I  will  break  vour  bead,  and  there  one 
kills  the  other  ;  murder.  Crompt.  25,  p.  49. 
Twa  fall  out  on  a  sudden  in  the  town,  and  they 
by  agreement  go  into  tbe  field  presently,  and 
oneklllstheotfaeri  murder.  Crompt.  23,  fol. 
91* 

From  these  cases  it  appain,  that  though  tbe 
Jaw  of  England  is  so  fitf  peculiarly  favourable 
(1  use  tbe  word  peculiaify,  becanse  1  know  no 
other  law  that  makes  such  a  distinction  between 
mvder  and  manslaughter),  as  to  permit  the 


ought  to  keep  under,  and  govern)  in  some  in- 
Mapces  to  extenuate  the  greatest  of  private  b- 
juries,  as  the  taking  away  a  man's  life  is ;  yet 
in  those  cases,  it  must  be  such  a  passion,  as  for 
the  time  deprives  him  of  his  reasoning  facol- 
ties;  for  if  it  appeara  reason  has  resumed  its 
office;  ifitappears,  he  reflects,  deliberates,  and 
considers,  betor^  he.  gives  tbe  fatal  stroke, 
which  cannot  be,  as  long  as  the  fury  of  passion 
continues;  the  law  will  no  longer,  under  that 
pralezt  t>f  paauon,  exempt  him  firom  tbe  p«« 


BisboMnt,  which  from  the  greatneM  of  tbe 
injury  and  heinonsness  of  tbe  crime  be  justly 
deserves,  so  as  to  lessen  it  from  moider  to  OMin* 
slaughter.  Let  us  see,  therefore,  whether  upon 
this  special  verdict  it  appears  that  tbe  fighting 
and  killing  Mr.  Gower  was  only  done  io  beat 
of  passion,  or  was  a  deliberate  act.  By  what 
I  observed  before,  it  plainly  appears  it  was  a  de- 
liberate act.  But  to  recapitulate  in  short;  after 
the  words  had  passed,  and  the  bottle  was  thrown 
by  the  prisoner ;  and  swords  drawn ;  by  tba 
interposition  of  friends  they  sat  down,  and  con- 
tinued in  company  for  an  hour  (a  reasonable 
time  under  those  circumstances  for  the  possioB 
to  cool) ;  and  after  that  hour  expired,  the  de- 
ceased says,  We  have  had  bot  words,  but  yon 
was  tbe  aggressor ;  but,  1  think  we  may  pass 
it  over ;  and  at  the  same  time  offered  bis  baod 
to  the  prisoner,  which  was  enousfh  to  have  ap» 
peased  tbe  prisoner :  To  this  Mr.  Oneby  an- 
swered, No,  damn  you,  I'll  have ^our blood; 
words  expressing  malice,  not  passion :  Then, 
when  the  company  went  out  of  the  room,  the 
prisoner  stayed,  and  called  the  deceased  bade ; 
Young  man,  coqie  back,  1  have  something  Io 
say  to  you :  The  door  immediately  was  snot, 
clasliing  of  swords  was  heard,  and  the  deceased 
receiv^  the  mortal  wound  from  the  prisoner  at 
the  bar.  The  prisoner's  words  shew,  what  was 
his  intention,  viz.  to  take  away  Mr.  Go  war's 
life;  and  the  killing  him  may  properly  be  said 
to  have  been  done  upon  deliberation  and  con- 
sideration. 

The  counsel  for  the  prisoner  in  their  arga- 
ments  insisted,  that  there  were  several  cir- 
cumstances found  in  the  special  verdict  in  fa- 
vour of  the  prisoner,  whicn  were  m  foundation 
for  the  Court,  to  construe  the  other  expressions 
to  be  only  words  of  heat ;  and  that  what  he  did 
was  in  the  heat  of  his  first  passion,  which  was 
never  cooled,  and  not  out  of  malice.  As  1. 
It  is  found,  that  at  the  breaking  up  of  tbe  com- 
pany, Mr.  Oneby  had  his  great  coat  thrown 
over  bis  shoulders ;  froni  whence  it  would  be 
a  strain,  to  think  be  then  intended  to  fight  with 
Mr.  Gower.  2.  It  might  be  Mr.  Gower  who 
shnt  tlie  door,  who  came  back  after  he  was  oat  . 
of  the  room,  the  jury  not  having  found  who 
shnt  the  door.  3.  That  it  was  found,  there 
was  no  reconciliation  between  them,  from  tbo 
throwing  the  bottle  at  Mr.  Gower.  But  as  to 
the  first  of  these  objections,  considering  tbe 
words  the  prisoner  used  after  this,  and  afler  the 
deceased  was  out  of  the  room,  and  what  follow* 
ed,  since  the  jury  have  found  this  fact,  without 


excess  of  anger  and  passion  (which  a  maa.  .wyin^  any  more  about  it,  the  natural  con- 


struction is,  that  this  was  only  need  by  the  pri- 
soner as  a  blind  to  the  company,  to  €M>nceal 
from  them  his  real  intention,  till  they  were 
gone  out  of  the  room.  As  to  the  second  ;  it 
stands  uncertain  u|ion  the  verdict ;  but  it  is  an 
uncertainty  which  can  have  no  influence  upon 
the  present  determination ;  for  if  Mr.  Qower 
had  shut  the  door,  that  would  not  alone  have 
materially  altered  the  case.  As  to  the  third  ; 
since  express  malice  before  appeared  to  be  in 
the  prisoner,  the  finding  thai  fact  doea  not  im« 
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port,  thil  the  fini  heit  of  pankm  coDtinued 
oohTt  bot  that  tlie  malice  contioued. 

The  oonosei  for  Mr.  Oneby.  farther  objected, 
that  It  appeared  there  was  a  motual  fighting 
after  the  door  was  shot ;  Ibr  it  is  Ibund  that  be 
reeeiTed  three  slight  woands;  then  it  is  not 
found,  who  drew  firrt,  or  made  the  first  assault, 
after  the  door  was  shot ;  aod  it  was  possible  a 
new,  soddeD  quarrel  mi^t  then  rise,  in  which 
Mr«  Gower  mwht  be  the  aggressor,  and  there- 
Aire  the  special  Terdict  was  uncertain  in  a  ma- 
terial point  The  answer  to  which  is,  what  is 
said  10  Lmr's  Case,  Kelynge  97,  cited  before ; 
that  if  A  fcilb  B,  and  no  sudden  quarrel  ap- 
pears, it  U  murder  ;  fiir  it  lies  on  the  partv  in- 
dieled,  to  pro? e  the  sudden  quarrel  s  and  tnere- 
fiyrethejurynothaTuig  found  any  such  thing 
Ibr  the  prisoner's  bemlt,  it  is  to  be  took  there 
wae  no  such.  This  is  said,  supposing  the  latter 
part  of  the  verdict  could  be  considered,  without 
regarding  the  former  part  of  it,:  and  that  when 
the  company  went  out  of  the  room,  the  prisoner 
and  Mr.  Gower  were  reconciled.  But  bowerer 
that  might  hare  been,  here  it  appears  there 
was  no  reconciliation,  and  therefore  there  can 
be  no  imagination  of  a  new,  original  quarrel  in 
the  room  after  the  door  was  shut.  And  as  to 
the  slight  wounds  the  prisoner  received,  that  is 
immaterial ;  for  he  having  malice  against  Mr. 
Gower,  though  there  was  mutual  fighting,  and 
the  prisoner  was  wounded,  yet,  when  he  killed 
Mr.  Gower,  it  will  be  murder. 

The  hut  fact  in  the  special  verdict,  which 
they  relied  on,  was,  when  Mr.  Gower  was  ask- 
ed upon  his  death-bed,  whether  he  had  received 
his  wounds  in  a  manner  among  swordsmen 
called  fair?  Be  answered,  I  think  I  did ; 
whereby  the  deceased  shewed,  he  was  satisfied 
the  act  was  fair.  The  answer  to, which  is 
plain;  that  if  A  have  malice  against  B^  and 
they  meet  and  fight,  though  the  fight  is  never 
so  fair  according  to  the  law  of  arms,  yet 'if  A 
kills  B,  it  will  be  murder. 

The  cases  the  counsel  for  theprisoner  princi- 
pally relied  on  to  make  this  fact  only  man- 
sUugbter,  were  Rowley's  Case,  18  Coke  87 ; 
andTumer'sCase,  Comberbatcb,  407,  8. 

As  to  13  Coke  87,.  the  cbe  was,  that  two 
boys  fighting  together,  the  one  of  them  was 
•cratched  in  the  face,  and  he  bled  agreat  deal 
at  the  nose ;  and  so  he  ran  tlvee-quarters  of  a 
mile  to  his  father,  who  seeing  him  very  bloody, 
took  in  bis  hand  a  cudgel,  and  went  three* 
euartera  of  a  mile  to  the  ether  boy,  and  stmek 
him  upon  the  head,  upon  which  he  died,  and  it 
was  hcid  but  manslaughter,  for  the  paanon  of 
the  ftther  continued.  And  there  is  no  time, 
that  the  law  can  determine,  that  it  was  so 
settled,  that  it  should  be  adjudged  malice  pie- 
penae.    (Ne|e,Thesearethe  wocdsof  ISCske 

To  whieh  the  answer  isplam,  fbr  the  reason 
gbao  in  Cro*  Jao.  996,  which  is  thesame  caas, 
that  the  fiuher  having  no  anger  before,  but 
Umf  provoked  upon  the  complaint  and  sight 
of  hia  son's  Uood,and  in  that  anger  beatmg 
kM^oT.irkieklMdied^thelaw  adjudged  it  to 
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be  upon  that  sndd^i  passion.  But  that  is,  eon- 
sidering  what  has  been  said  before,  clearl^  dis- 
tinguishable from  the  present  case;  besides  it 
may  be  added,  it  was  but  a  little  cudg«*.l  he 
struck  with,  from  which  no  such  fatal  event 
could  be  reasonably  expected.* 

Tamer's  Case  was  this;  his  wife  complain- 
ed the  boy  bad  not  cleaned  her  clogs,  upon 
which  Mr.  Turner  took  up  a  clog,  and  struck 
him  on  the  head,  and  killed  him ;  and  though 
there  was  no  other  provocation,  it  was  held 
only  manslaughter.  Bat  the  reason  of  that 
was,  because  the  cloff  was  so  small,  there 
could  be  no  design  to  do  any  great  harm  to  the 
boy,  mue^  less  to  kill  him ;  and  a  master  may 
correct  a  servant  in  a  reasonable  manner  for  a 
fault.  And  lord  chief  justice  Holt,  in  Comber- 
batch  408,  says,  that  in  that  case,  it  was  an  un- 
likely \hiog,  meaning,  that  the  clo^  should  kill 
the  boy.  The  counsel  for  the  prisoner,  being 
apprehensive  of  the  authority  of  Mawgridge'a 
Case,  besides  the  observations  they  had  made, 
mentioned  before,  to  induce  the  Court  to  look 
upon  that  judgment,  as  not  warranted  by  law, 
endeavoured  to  distinguish  the  present  case  from 
iL  supposing  it  to  be  law.  And  Ist,  They  said, 
that  in  Mawgridge's  Case,  the  bottle  hit  Mr. 
Cope,  and  stunned  him  ;  but  here  the  bottle  did 
not  hit  Mr.  Gower,  but  only  brushed  some 
powder  out  of  his  peruke.  2dl}r,  In  Maw- 
gridge's  Case,  the  bottle  was  full  of  wine ;  here 
It  is  not  found  to  have  been  so,  and  therefore 
must  be  took  to  have  been  empty  ;  and  the  size 
of  the  bottle  does  not  appear,  it  might  be  very 
small.  3dly,  Mawgridge  drew  his  sword  im- 
mediately after  throwing  the  bottle,  without  in- 
termission ;  here  Mr.  Gower*s  sword  was  first 
drawn.  4thly,  Mr.  Cope  never  drew ;  here 
Mr.  Gower  not  only  drew  the  first,  but  clashing 
of  swords  were  heard,  so  there  must  have  been 
fighting. 

It  is  very  true  (so  far  as  these  facts  will  make 
a  diflerence)  this  present  case  is  distinguishable, 
from  Mawgridge's  Case ;  for  that  case  was 
determined  only  upon  an  implied  malice  (but, 
as  I  said  before,  was  very  ngbtly  and  justly- 
determined,  as  we  all  agreed),  for  Btrictly'aod 
properly  speaking,  although  the  word  express- 
makce  is  mentioned  in  the  reasons  given  for 
that  resolution,  yet  it  was  but  malice  implied. 
But  still  this  way  of  distinguishing  the  present 
case  from  Mawgridge's,  will  he  oTno  service  to 
the  prisoner,  because,  tbouffh  ail  the  judges 
held  this  case  was  distinguishable  from  Maw* 
gridge's  Case ;  it  was  in  respect  that  this  was 
a  much  stronger  case  as  to  the  murder,  the 
jury  having  found  fiicts  which  shew  Mr.  Oneby 
bad  an  express  gialice  against  Mr.  Gower. 
Upon  the  whole  matter,  this  Court,  with  the 
concurrent  opinion  of  all  the  other  judges,  is  of 
opinion, that  theprisoner  at  the  bar,  John  One- 
by, by>is  special  ferdict,  is  found  guilty  of 
murder.  .     ..        _ 

Memorandum.    As  soon  as  1  had  delivered 

•  VWe  Foster*!  Reports,  p.  394,  Rowley'a 
Cise, 
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this  reflation,  I  desired  my  Inrothen  ForteBCoe, 
Reynolds,  sod  Probyn,  that  if  they  disapproved 
warj  things  I  had  laid  down,  they  woold  express 
their  disapprobatioD ;  but  they  publicly  de- 
clared, they  concurred  in  onmiDtis.* 

Major  Oneby ,  obserying  that  great  stress  was 
hid  on  that  wicked  and  malicious  expression 
of  his  to  the  deceased.  Damn  you,  rll  hare 
your  blood  i  be  declared,  that  as  he  hoped  to 
find  mercy  at  the  hands  of  Almighty  God,  he 
nerer  maile  use  of  that  expression.  He  then 
prayed  to  be  i^ecom mended  to  his  majesty's 
clemency,  in  regard  to  his  long  and  faithful 
services  in  the  army.  As  to  the  first,  the 
Court  told  him,  that  as  the  words  were  sworn, 
and  stood  in  the  special  verdict,  his  aUegatioo 
avaik'd  nothioir:  and  to  the  second,  that  as 
that  was  a  court  of  justice  he  must  apply  else* 
where  for  merCy. 

Ttie  prisoner  being,  after  this  resolution  pro- 
nounced, intituled  by  the  course  of  the  Court  to 
have  four  days  to  move  in  arrest  of  judgment, 
be  was  sent  back  to  Newgiite,  and  a  role  for 
bringing  him  up  to  receive  judgment  the. end  of 
the  week  was  made ;  befiire  which  time,  an 
account  came  of  the  death  of  his  late  majesty 
at  Osnabrug,  the  lltb  of  June.  And  after- 
wards, at  the  time  appointed  by  the  rule,  be 
was  brought  to  the  bar,  and  judgment  was  pro- 
nounced against  him,  and  execotion  awarded .f 
Aft^r  which,  a  pretty  strong  application  was 
made  to  his  majesty  king  Gmrge  the  8d,  for  a 
reprieve ;  >«but  be  was  pleased  to  declare,  that 
the  judges  having  adjudged  the  prisoner  guilty 
of  murder,  the  law  should  take  its  course.  Id 
which  attempt,  the  prisoner  not  succeeding,  he 
killed  himself  in  Newgate,  in  the  night  before 
the  day  appointed  for  his  execution,  Dv  cutting 
through  the  g^eat  artery  in  his  arm  with  a  razor, 
by  which  he  bled  to  death. 

On  Monday,  the  19th  of  Jane,  be  was 
brought  up,  and  objected,  <'  That  there  was  no 
joinder  of  issue,  for  want  of  a  iimilUer :  X  but 
the  precedents  in  all  capital  cases  bemg  in  this 
manner,  the  objection  was  over-ruled.  And 
Mr.  Justice  Fortescue,  in  a  very  serious 
speech,  pronounced  the  sentence  for  his 
execotion ;  which  was  appointed  for  Monday 
the  3d  of  July.  Upon  the  morning  whereof 
be  opened    a  vfein,   and    bled  to   death,||  to 

*  As  to  the  law  respecting  the  matters 
which  were  agitated  in  this  Case,  see  East's 
Pleas  of  the  Crown,  chap.  5,  §  le,  §  19,  §  d5, 
§  30,  §  54.  See,  also,  in  this  Collection,  the 
Ca<«e  of  Reason  and  Tranter,  vol.  16,  p.  1. 

f  Lord  Raym.  Reports,  vol.  3,  p.  1499, 1500. 

%  Strange's  Reports,  vol.  2,  p.  775.  As  to 
the  objection  that  there  was  no  joinder  of  issue 
Ihr  want  of  a  iimilUer^  see  the  case  of  the 
King  against  Dowling,  5  Term  Rep,  311. 
See,  also,  in  this  Collection,  vol.  15,  p.  696. 

II  The  case  was,  he  desired,  the  momiiigof  his 
intended  execution,  to  be  still,  that  he  might 
compose  himself  against  the  coming  of  his 
friends;  aboot  seven,  he  said  faintly  to  has 


avoid  the  iahmy  of  an  exeention.*'— ff  e  was 
buried  in  the  higbwiy,  with  a  stake  diova 
through  his  body. 

On  bis  destroying  himself,  the  foHowiDg 
account  was  pulAbhed  in  a  Narrative  of  lus 
Life: 

**  John  Onebjr— aged  aboot  58  yctfs,  was 
born  at  Barwell  in  Leioestershire.^-His  father 
was  an  attorney,  of  an  unblemished  character, 
and  practised  with  great  success.— He  took 
care  to  bestow  an  education  on  his  son  John— 
as  designing  him  for  the  business  of  the  Uw  ; 
who  accordingly  served  a  clerkship  with  a  gen- 
tleman of  great  note  and  eminence  in  bis  pn^ 
fession :  but  proving  a  y  outh  of  an  aspiring  and 
haughty  temper — his  bead  ran  npoo  things 
greater  than  Che  provision  they  bad  made,  or 
were  capable  of  making  for  him. 

<'  The  custody  of  the  great  seal  of  England 
being  eomfaiittedlo  sir  Nathan  Wright,  a  very 
near  relation  of  Mr.  Oneby's  mother ;  apph- 
cation  was  made  to  this  gentleman,  to  bestow 
some  genteel  employment  on  hb  young  kins* 
man. — But  nothing  greater  than  the  pUce  of 
his  train-bearer  comd  be  procured. 

"  His  great  apirit  brooked  with  it  for  some 
time,  hopugthat  something  better  would  offer. 
—But  as  nothing  did,  he  quitted  the  tord- 
keeper's  service,  and  took  up  a  resolution  of 
going  al>road  into  the  army. 

'*  His  friends  soon  procured  him  a  cnmmi»» 
sioo,  and  he  served  in  several  campaigns  under 
the  late  duke  of  Marlborough  m  Flanders,* 
where  he  aoauired  the  reputation  of  a  gallant 
officer,  he  naving  disdnguisbed  himKlf  in 
several  battles  and  sieges,  and  received  divers 
wounds. 

<<  He  having  onoe  the  misfortune  to  qnannel 
with  an  officer  of  horse  at  Bruges,  they  went 
out  together  from  the  camp,  and  fought.  His 
antagooht  received  a  mortal  wound,  and  died 
the  next  day.  But  this  being  done  as  the 
people  of  honour  call  it,  fairiy,  Mr.  Oneby  was 
called  to  a  court-martial,  and  very  honourably 
acquitted  ;  and  had  now  established  that  vain, 
empty  character,  so  much  admired  by  too 
many  in  the  army,  viz.  of  having  felled  his. 
man. 

'<  The  next  exploit  of  this  natare  was  per- 
formed by  him  at  Port-Roval  in  Jamaica; 
where  fighting  a  duel  with  one  lieutenant 
Toolev,  they  were  both  desperately  wounded.- 
Mr.  Tooley  languished  for  aliout  eight  months, 
and  then  died;   but  having  been  long  before 

footman,  who  came  mto  the  room.  Who  is  that, 
Philip?  A  gentleman  coming  to  his  bed-skle 
soon  afler,  called  Migor !  Major !  bnt  hesrine 
no  answer,  he  drew  open  the  curtains,  and 
found  him  weltering  in  bis  Mood,  and  just  ex- 
piring. Mr.  Green,  a  neighbouring  surgeon, 
was  instantly  sent  for ;  but  before  he  camc^ 
the  major  was  dead ;  he  had  made  so  deep  n 
wound  in  his  wrist  with  a  penknife,  that  h« 
bled  to  death.  Select  Trials  at  the  Old-Bailey, 
Octavo,  Tol.9yp#  153.    Jbfsisr  JSdilicsi. 
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poftfodyfceonciM  to  Mr.  Oneiij,  the  UMer 
wu  Dcrer  eidled  in  qoettion  aboot  his  dMth. 

**'  Haring  served  about  39  jearsiolbe  army, 
and  risiiigipradaally,  aeoordmg  to  his  right  of 
aeniorityy  be  at  lenigth  attained  to  the  rank  of 
m  major  in  the  regiment  of  dragoons*  oom- 
manM  by  the  hoooarable  brigadier  Honey- 
wood.  But  npoo  the  peace  of  Utrecht,  his 
pay  was  curtailed,  and  a  stop  put  to  his  fortber 
prefeitDent. 

'*  la  these  drcomstaBces  he  retomed  toEnfl^ 
land»  rersed  in  all  kinds  of  Tice,  particolarly 
gamiog,  to  which  he  had  much  addicted  him- 
self in  the  camp,  and  bad  there  met  several  re- 
volutions of  fortune.  Sometimes  an  auspicious 
hand  of  dice  having  enabled  him  to  make  an 
eBtertainroent  for  toe  chief  generals  in  the 
army  ;  his  ambition  leading  him  to  great  pro- 
fbaeness  that  way,  when  it  has  l^n  in  his 
power.  And  at  other  times  his  ill  lock  has  re- 
duced him  to  scandalous  necessities.  He  now 
associaied  himselt'  with  the  prbcipal  gamesters 
of  this  town,  designing  to  support  himself  after 
their  example ;  and  frequented  all  the  public 
places  of  rewrt,  where  gentlemen  placed,  being 
seldom  without  cards  or  dice  in  his  Dockets. 
And  there  is  no  doubt,  but  it  was  he  who  con- 
Teycd  the  dice  upon  the  table  at  the  Castle 
tavern,  in  Drary-lane,  which  prodnced  gam- 
ing; the  consequence  whereof  was  then  the 
murder  of  Mr.  Gower;  and  since  that,  of 


MAWGRIDGE'S    CASE,* 

IK  THE  QuESN's-BeNCH, 

Term.  Hill.  5  Ann.  Beg. 

At  the  sessions  of  the  peace  held  at  Guild- 
hall, liondon,  on  the  first  of  July,  in  the  fifkh 
year  of  the  queen,  John  Mawgridge  of  London, 
^t.  was  indicted,  for  that  on  the  7th  of  June, 
m  the  same  year,  he  did  felontonsly,  volunta- 
rily, and  of  bis  malice  forethought,  make  an 
assault  upon  William  Cope,  gent,  and  with  a 
sword  on  the  left  part  of  his  breast,  near  the 
left  pap,  did  him  strike  and  pierce,  giving  him 
thereby  e  mortal  wound,  of  which  thesaid  Wm. 
Cope  did  instantly  die.  Which  indictment  be- 
ing delivered  to  the  justices  of  gaol-deitvery  for 
Newgate,  he  was  arraigned  thereupon,  and 
pleaiM  Not  Guilty,  t 

*  See  the  preceding  and  following  Cases, 
Holt,  484.  See,  too,  in  this  Collection,  the 
Case  of  Reason  and  Tranter,  vol.  16,  p.  1. 

f  '*  Other  cases  have  occurred,  wherein  the 
question  has  turned  upon  the  apparency  of  the 
intent  in  one  of  the  parties  to  commit  such  fe- 
lony as  will  justify  the  other  in  killing  him. 
As  in  Mawgridge's  Case;  who,  upon  words  of 
anger  between  him  and  Mr.  Cope,  threw  a  bot 
He  with  great  violence  at  the  head  of  the  latter, 
and  immediately  drew  his  sword :  on  which 
Mr.  Cope  returned  a  bottle  with  equal  violence ; 
which,  says  lord  Holt,  il  was  lawful  and  justi- 


The  Joiy  fonnd  this  Special  Verdict : 

That  WnKam  Cope  was  lieutenant  of  the 
queen's  guards  in  the  Tower,  and  the  principal 
officer  then  commanding  there,  and  was  theti 
upon  the  guard  in  the  guard-room ;  and  that 
John  Mawgridge  was  then  and  there,  by  the 
invitation  of  Mr.  Cope,  in  company  witli  the 
said  William  Cope,  and  with  a  certain  woman 
of  Mr.  Cope's  acquaintance,  which  woman 
Mawgridge  did  then  affiont,  and  angry  words 
passed  between  them  in  the  riom,  iu  the  pre- 
sence of  Mr.  Cope  and  other  persons  there  pre- 
sent, and  Mawgridge  there  did  threaten  Jlie 
woman ;  Mr.  Cope  did  thereupon  desire  Maw- 
gridge to  forbear  anch  usage  of  the  woman, 
<<tying,  that  he  must  protect  the  woman  \  there- 
upon  Mawgridge  did  continue  the  reproachful 
language  to  the  woman,  and  demanded  satis- 
laction  of  Mr.  Cope,  to  the  intent  to  provoke 
him  to  fight :  thereupon  Mr.  Cope  told  him  it 
was  not  a  convenient  place  to  give  him  satis- 

fiaUe  for  Mr.  Cope  to  do ;  for  he  who  hath 
shewn  that  he  hath  malice  against  another  is 
not  fit  to  be  truKted  with  a  dan^^erous  weapon 
in  his  hand.  The  words  previously  spoken  bjr 
Mr.  Cope  could  be  no  justification  for  Maw- 
gridge ;  and  it  was  reasonable  for  the  former 
to  suppose  his  life  iu  danger  when  attacked 
with  so  dangerous  a  weapon,  and  the  assault 
followed  upl>y  another  act  indicatinsr  an  inten- 
tion of  pursumg  his  lifo  \  and  this  at  a  time 
when  he  was  off  his  guard,  and  without  any 
warning.  This  latter  circumstance  forms  a 
main  distinction  between  that  case  and  the  case 
of  death  ensuing  from  a  combat,  where  both 
parties  engage  upon  equal  terms ;  for  there.  If 
upon  a  sudden  quarrel,  and  before  any  dan- 
gerous blow  given  or  aimed  at  either  of  the 
parties,  the  one  who  first  has  recourse  to  a 
deadly  weapon  suspend  his  arm  rill  he  has 
warne<l  the  other,  and  given  him  time  to  put 
himself  upon  bis  guard;  and  afterwards  tbe^ 
^fW^  <^o  equal  terms ;  in  such  case  it  is  plain 
that  the  design  of  the  person  making  such  as* 
sault  is  not  so  much  to  destroy  his  adversary 
at  all  events,  as  to  combat  with  him,  and  to  run 
the  hazard  of  his  own  life  at  the  same  time. 
And  that  would  fail  within  the  same  commoA 
principle  which  governs  the  case  of  a  sudden 
combat  upon  heat  of  blood,  which  has  been  be- 
fore treated  of.  But  if  several  attack  a  person 
at  once  with  deadly  weapons,  as  may  be  sup- 
posed to  have  happened  in  Ford's  C/Use ;  though 
they  wait  till  he  be  upon  his  guard ;  yet  it 
seems  (there  being  no  compact  to  fight)  that 
he  would  be  justified  in  ktllinjr  any  of  the  as- 
sailants in  his  own  delence ;  because  so  un- 
equal an  attack  resembles  more  a  desire  of  as- 
sassination than  of  combat."  East's  Pleaa  of 
the  Crown,  c.  5,  §  47.  See,  too,  c.  5,  %  SO, 
of  the  same  book;  and  Leach's  Hawkins's 
Pleas  of  the  Crown,  book  1,  c.  81,  §  Sf.  Con- 
cerning other  matters  agitated  iu  this  Case, 
see  East's  Pleas  of  the  Crown,  c.  5,  $  S.  4. 
25.  SO.  48. 
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faction,  but  at  another  timie  and  place  be  vpuld 
be  ready  to  give  it  to  him,  and  in  the  mean  time 
desired  him  to  be  more  ctvil^  or  to  leave  the 
company :  thereupon  John  Mawgridge  rose 
up,  and  was  i^oiog  out  of  the  room ;  and  ao  go- 
ing, did.  suddenly  snatch  up  a  glass  bottle  Sill 
of  v^ine  then  standing  upon  the  table,  and  ?io- 
knlly  threw  it  at  him,  the  said  Mr.  Cope,  and 
therewith  struck  him  upon  the  head,  and  im- 
mediately thereupon,  without  any  intermission, 
di-ew  his  sword,  and  thrust  him  into  the  left 
part  of  his  breast,  over  the  arm'  of  one  Robert 
Martin,  notwithstanding  the  endeavour  used 
by  the  said  Martin  to  hinder  Mawgridge  from 
killing  Mr.  Gope,  and  gave  Mr.  Cope  the 
wound  in  the  indictment  mentioned,  whereof 
lie  instantly  died.  But  the  jury  do  further  say, 
that  immediately,  in  a  little  space  of  time,  be- 
tween Mawgridge's  drawing  his  sword,  and 
the  giving  the  mortal  wound  by  him,  Mr.  Cope 
did  arise  from  his  chair  where  he  sat,  and  took 
another  bottle  that  then  stood  upon  the  table, 
and  threw  it  at  Mawgridge,  which  did  hit  and 
break  bis  head  ;  that  Mr,  Cope  had  no  sword 
in  his  hand  drawn  all  the  while;  and  that 
after  Mawgridge  had  thrown  the  bottle,  Mr. 
Cope  apake  not.  And  whether  this  be  murfler 
or  manslaughter,  the  jury  pray  the  advice  of 
the  Court. 

A  day  being  appointed  for  the  resolution  of 
the  Court,  and  the  marshal  required  to  bring 
the  prisoner  to  the  bar,  returned  he  was  es- 
caned ;  which  being  recorded,  the  Chief  Justice 
(Holt)  gave  the  opinion  of  the  judges  in  this 
manner : 

This  Record  being  removed  into  this  Court, 
the  case  hath  been  argued  before  all  the  judges ; 
and  all  of  us,  except  my  lord  chief  justice  Tre- 
vor, are  of  opinion  that  Mawgridge  is  guilty  of 
murder. 

This  hath  been  a  case  of  great  ezpectatioD. 

This  distinction  between  murder  and  man- 
alaughter  only,  is  occasioned  by  the  statute  of 
S3  S.  7,  and  other  statutes  that  took  away  the 
benefit  of  clergy  Irom  murder  committed  by 
malice  prepenud^  which  statutes  have  been  the 
occasion  of  many  nice  speculations. 

The  word  "  murder  "  is  known  to  be  a  term 
or  a  description  of  homicide  committed  in  Uie 
worst  manner,  which  is  no  where  used  but  in 
this  island,  and  is  a  word  framed  by  our  Saxon 
ancestors  in  the  reign  of  Canutos  upon  a  particu- 
lar occasion,  which  appears  by  an  uncontested 
authonty.  Lamb.  141.  In  the  laws  of  Edward 
the  Confessor :  •'  Murdra  quidem  inventa  fue- 
runt  in  diebos  Canuti*  Regis,  qui  post  apqui- 

*  But  according  to  lord  Fortescue ;  **  Mur- 
der is  a  SazoD  woni,  and  to  be  found  in  several 
places  in  the  ancient  Saxon  laws ;  and  is  of  a 
very  ancient  date,  orobably  as  old  as  the  Sazoo 
tongae  itself,  which  is  about  500  years  older 
than  Canutua'a  time.  We  frequently  in  Saxon 
authors  find  the  words  martkur^  wuurther^  mor- 
dor^  murther  or  murder ;  and  these  come  from 
the  aneientS^oB  word  morthi  i^bkh  ngoi- 


\  sitam  Angl^uki  et  pacificatan,  rogatn  Binmum 
Aoglis  remisit  in  Daciam  eKercitiim  suttm." 
Thereupon  a  law  was  made,  That  if  any  Eng* 
lisbnaan  should  kill  any  of  the  Danes  that  be  had 
lell  behind,  if  he  were  apivrehended,  be  sboold 
be  bound  to  undergo  the  ordeal  trial  to  clear 
himself;  and  if  the  murderer  were  not  found 
withm  eight  days,  and  after  that  a  mouth  was 
given,  then  if  he  oouki  not  be  found,  the  ville 
should  pay  46  marks,  which  if  not  able  to  pay, 
it  should  be  levied  upon  the  bondred.  Brao- 
ton,  180,  agrees  with  this  aooouot. 

Though  this  law  ceased  upon  the  expnisioo 
of  the  Danes,  yet  William  the  Conqueror  re- 
vived it  for  the  security  of  his  Normans,  as  ap- 
pears by  his  laws,  after  be  had  confirmed  king 
Edward  the  Confessor's  laws.  And  Henry  1, 
anno  prime  regni,  afterwards  by  bis  law  (as 
appears  in  the  addition  to  Lambert)  e6tabltBbea« 
^'Tbat  if  a  man  be  found  slain,  be  should  he 
taken  to  be  a  Frenchman,  if  it  was  not  proved 
that  he  was  an  Englishman,  and  the  country 
was  bound  to  enquire,  whether  the  person  sbua 
f#as  an  Englishman  or  a  Frenchman."  These 
inquisitions  were  taken  before  the  coroner,  and 
returned  to  the  jOstices  in  eyre,  and  if  the  jury 
found  him  an  Englishman,  then  the  country 
was  to  be  discharged,  which  law  was  called 
Englishire,  and  the  justices  in  eyre  were  also 
bound  to  enquire  thereof,  until  the  statute  of  14 
E.  3,  which,  as  it  is  meotioned  in  Stamfordg 
was  abolished. 

'  Hereby  a  mistake  upon  the  statute  of  Marie- 
bridge  is  rectified,  which  is  dap.  26.  ^*  Mur« 
drum  de  csetero  non  adjudicatnr  coram  justici- 
ariis,  ubi  per  infortunium  adjudicatom  est,  sed 
locum  babmt  murdrum  de  interfectis  per  fe 
loniam  tantnm,  et  non  aliter."  This  was  not 
made  upon  a  suppositiou  that  he  that  killed  the 
person  slain  bv  misfortune  should  be  banged, 
but  only  to  explain,  or  rather  to  take  off  the  ri- 
gour of  the  Conqueror's  law,  that  the  country 
should  not  be  compelled  to  find  out  the  roan- 
slayer  ;  or  if  he  were  found  out,  be  should  not 
undergo  the  penalty  of  that  law.  For  as  the 
hiw  stood,  or  was  interpreted  before  that  sta- 
tute, if  a  man  was  found  to  be  slain,  it  was  al- 
vrays  intended,  1.  That  he  was  a  Frenchman. 
3.  That  he  was  killed  by  an  Englishman.  3. 
That  killing  was  murder.  4.  Ifany  one  warn 
apprehended  to  be  the  murderer,  he  was  to  be 
tried  by  fire  and  water,  though  be  killed  bim 
by  misfortune ;  which  was  extended  beyond 
reason  and  justice  in  favoiur  of  the  Normans  s 

fies  a  violent  death,  or  sudden  destruetioo,  and 
sometimes  signifies  murder, in  the  pressnl  sense 
of  our  common  hiwyers.  From  hence  oomee 
the  barbarous  Latin  term  mordrum  and  mur* 
drum^  and  the  verbs  mardrart^  wmrdrarti  and 
mordidrarg;  which  are  of  much  greater  anti- 
quity than  king  Canntus»  who  befj^  his  reijg^ 
but  m  1016.  Now  give  me  leave  to  mentwa 
the  true  derivation  of  our  word  smrilrore; 
which  I  think  manifestly  oomcs  from  theijaia 
mortidartJ*  Fortsacus  AhuMl*s  Preface  to  hk 
Reporti. 
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but  Wm  EnigfliibnMD  watkflled  by  miifortune, 
he  th«t  ki)M  faim  was  not  in  (^ger  of  death, 
because  it  was  not  felony.  For,  saitb  Bracton 
(who  wrote  the  latter  end  of  U.  3,)  fol  136, 
**  He  that  killeth  a  roan  by  misfortune,  was  to 
be  discharged."  5.  If  the  malefactor  was  not 
taken,  then  the  oonntry  was  to  be  amerced. 
Bttt  by  the  statute  of  Marlebridge,  if  it  was 
known  that  the  person  shun  was  a  Frenchman, 
and  was  killed  by  misfortune,  then  the  country 
should  not  be  amerced  if  the  mansteyer  was 
not  taken ;  or  if  he  were  taken,  he  ahould  not 
be  put  to  his  ordeal  trial.  This  seems  to  be 
Ibe  true  meaning  of  that  statute. 

But,  secondly,  it  will  appearto  a  demonstra- 
tion, that  before  that  statute,  he  that  kiUetl  an 
Englisbman  *  uer  intbrtunium '  was  never  in 
any  danger  of  death ;  for  this  statute  ef  Marle- 
bndge  was  made  53  B.  3.  The  statute  of 
Magna  Charta  was  consummate  9  H.  3,  and 
that  supposes,  «*  That  every  one  imprisoned  for 
the  deatn  of  a  nun,  and  not  thereof  indicted, 
night  of  right  punue  the^writ  De  Odio  et  Atia ; 
and  if  it  was  found  that  the  person  imprisoned 
kOled  him  ^se  defendendi^'  or  *  per  infor- 
tunium,' and  not  *  per  feloniam,'  then  he  was 
to  be  bailed."  Which  shews  that  he  was  not 
in  danger  of  death ;  for  if  he  had,  he  would  not 
bare  been  let  to  bail,  S  Inst.  43. 

Hereby  1  have  given  a  true  aoooont  of  the 
sense  of  the  word  Murder,  what  it  was  when 
(first  in  the  time  of  Canutus)  a  Dane,  and  since 
(in  William  the  Conqueror)  when  a  Frenchman 
wa»  killed ;  for,  as  it  was  then  supposed  in  the 
time  of  Canutus,  the  Englishmen  hated  the 
Danes  unon  the  account  of  their  nation  that 
bad  subdued  them,  and  Wtuld  upon  all  occa- 
sions'seek  their  destruction,  as  tbev  did  of  a 
considerable  number  of  them  in  the  time  of 
Etiielredy  the  Saxon  king  that  preceded  Canu- 
tus next  save  one ;  so  the  Conqueror  had  the 
same  reason  to  suspect  the  safety  of  bis  Nor- 


Afterwards,  as  appears  by  the  Confessor's 
laws.  Lamb.  141,  the  secret  or  insidious  killing 
of  any  other  as  well  as  a  foreigner  was  declared 
to  be  murder.  Bradon,  ISO,  134, 135.  Mur- 
der is  thus  defined,  «« Est  occulta  horoioum 
cztraneomm  et  oolorum  oociBio  manu  homioum 
nequitbr  perpetrata."  With  which  agrees  the 
other  old  books  of  Britton  and  Fleta:  only  in 
ease  of  a  foreigner  it  was  penal  to  the  country ; 
not  of  a  native. 

Next,  it  may  be  necessaryto  shew  what  was 
to  be  nnderetood  by  Homicide  or  Manslaughter. 
Bracton  128,  mentions  the  worst  part  of  it, 
which  is  a  voluntary  homicide,  defined  iiii  this 
manner;  **  8i  quia  ex  cerik  scientift  et  in  assui- 
to  preemeditato,  ir^,  vel  odio,  vei  caus^  lucri, 
ne%0it^r  et  in  felonift,  ac  contra  pacem  Domini 
Bcgisaiiqneminterfecerit:"  if  ooe  knowingly, 
and  by  a  premeditated  assault,  by  anger  or  ha- 
tred, or  for  lucre-sake,  should  kill  another,  this 
was  aeoounted  manslaughter ;  if  it  be  done 
^clanculo,'  saith  Bracton,  it  is  murder:  that 
was  all  the  difference  there  was  between  the 
aaa  and  the  other. 
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It  appeatt,  that  nnce  that  of^Bracton  the  no- 
tion of  murder  is  much  altered,  and  comprf« 
bends  all  homicides,  whether  privately  or  pub- 
licly committed,  if  done  by  malice  prepensed. 
With  this  asrrees  Stam.  PI.  Cor.  18  b.  '«  AK 
this  day  (saith  he)  a  man  may  define  murder  in 
another  manner  tnan  it  is  defined  by  Bracton» 
Brition  and  Fleta :  If  any  one  of  malice  pre- 
pensed, doth  kill  another,  be  he  Eoglisbnian  or 
roreigner,  if  secretly  or  publicly,  that  is  mur- 
der r  this  was  the  definition  long  before  the 
making  of  the  statutes  of  4  and  S3  H.  8,  and 
the  other  statutes  that  took  away  clergy."  To 
definemurder,  there  must  be  maUtidpntcogitaid, 
as  also  murdramt :  so  that  if  an  indictment  be 
that  the  party  murdratrity  and  not  ex  malitid 
prtfco^i/a^^  it  is  but  manslaughter,  Yel.  204. 
S  Cro.  888.  1  Bui.  141,  Bradly  and  Banks.  So 
if  it  be  er  malitid  pracogUatdy  omitting  mur^ 
dnniU  it  is  but  manslaughter.  Dyer  361.  PI. 
Sa— 804.  PI.  56.  Vide  SUt  10  £.  3,  cap.  d. 
The  parliament  complained  that  murderers, 
&c.  were  encouraged  to  offend,  because  pardons 
of  mansUughtera  were  granted  so  easily ;  the 
act  therefore  prohibits  the  granting  thereof. 
13  R.  S,  recites  the  same  mischief,  and  great 
damage  by  treasons,  murders,  5cc.  because  par* 
dons  nave  been  easily  granted :  therefore  the 
act  doth  provide,  *'  That  if  a  charter  for  the 
death  of  a  man  be  alleged  before  any  justicot 
In  which  charter  it  is  not  specified  that  he  of 
whose  death  any  such  is  arraigned  wasmnr* 
dered  or  shun  by  await,  aasault  or  inalice  pre* 
pensed,  it  shall  be  enquired,  whether  he  war 
murdered  or  slain  by  assault,  await,  or  malice 
prepensed ;  and  if  it  be  ao  found,  the  charter  of 
pardon  shall  be  disallowed."  f^is  is  a  plain 
description  of  murder,  as  it  was  taken  to  be 
according  to  the  common  understanding  of 
men. 

Ever  since  the  killing  of  a  man  by  assault  of 
malice  prepensed  bath  been  altowed  to  be  mur- 
der, and  to  comprehend  the  other  two  instances. 
But  because  that  way  of  killing  by  poison  did 
not  come  under  the  ancient  definition  of  Brac- 
ton, &c.  which  is  said  to  be  manu  hondnum  per- 
petrata^  or  of  this  statute  of  13  R.  S.  There- 
fore by  the  statute  of  1  £.  6,  c.  18,  it  was  en- 
acted, ''  That  wilful  poisoning  of  any  person 
should  be  accounted  wilful  murder  of  malioe 
prepensed." 

One  thing  more  is  fit  to  be  observed,  that  in 
all  indictments  for  murder  a  man  is  not  chargeil 
positively,  that  lie  did  murder  the  person  slain, 
but  that  he  *  ex  maliiiiL  praoogitatk.  in  ipsum 
^  insoltum  fecit,  ac  cum  quodam  gladio,'  he 
gave  him  a  wound  whereof  hedie<l :  *'  £t  sic  ex 
*  malitift  prtscogitalti  ipsum  murdravit,'  so  the 
murder  is  charged  upon  him  by  way  of  conclu- 
sion, and  as  a  consequence  from  the  antecedent 
matter  that  is  positively  alleged.  To  Cf>me 
close,  to  a  state  of  the  present  question,  it  doth 
appear  that  Mawgridge  threw  the  bottle  at 
Mr.  Cope  without  any  provocation  uriven  to 
him^  tor  the  difierence  was  between  liim  and 
the  woman  that  was  there  in  cogniiany,  and  his 
behaviour  waf  so  rude  and  diirtasttful  at  did  in- 
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doMcaptaiQ  Cope  to  desire  Imoi  to  leave  the 
teoiD«  wli«re  he  wee  oaly  a  gnetH  to  hiniy  and 
thereby  bis  pemiiMioD  $  this  Cope  mtghi  lea- 
sooably  do,  which  could  be  no  cause  to  profoke 
Mawgridge  to  make  the  least  assault  upon 
him :  therefore  I  shall  maintain  these  three 
positioiis : 

1.  That  m  this  case  there  is  express  malice 
hy  the  nature  and  manner  of  Mawgrid^s 
throwing  the  bottle,  and  drawing  piM  sword  im- 
mediately tbereupiHi. 

S.  That  Mr.  Cope's  throwing  a  bottle  at 
Mawgridge,  whereby  he  was  nit  and  hurt 
before  he  gave  Mr.  Cope  the  mmtal  wound, 
cannot  make  any  alteration  in  the  ofTence  by 
reducing  it  to  be  of  so  k»w  a  degree  as  man- 
slanghter. 

.  S.  I  shall  consider  what  is  such  a  provooa* 
tioo,  as  will  make  the  ad  of  killing  to  be  but  a 
manslaughter  only. 

i.  Here  is  express  malice,  that  appears  by 
the  nature  of  the  actwn.  Some  have  been  M 
into  amistake,  by  not  well  considering  what 
the  passion  of  malice  is ;  they  hare  construed 
it  to  be  a  rancour  of  mind  lodged  in  the  person 
killing,  for  fome  considerable  time  before  the 
commission  of  the  fact,  which  is  a  mistake 
arising  from  the  not  well  distinguishing  be- 
tween hatred  and  malice.  Envy,  hatred,  and 
malice,  are  three  dtttinct  passions  of  the  mind. 

UL  Envy  properly  is  a  repining,  or  being 
grieved  at  the  happiness  and  prosperity  of  an- 
other, '  Invidiis  aherins  rebua  macrescit  opimis.' 

9d)y,  Handed,  which  is  odiumj  is,  as  Tully 
aaith,  ira  inveierata^  a  rancour  6xed  and  settled 
in  the  mind  of  one  towards  another,  which  ad- 
mits of  several  degrees.  It  may  arrive  to  so 
high  a  degree,  and  may  carry  a  man  softr  as 
to  wish  the  hurt  of  him,  though  not  to  perpe- 
trate It  himself. 

'  3dly,  Malice  lis  a  design  formed  of  doing 
mischief  to  another;  « Com  quia  datft  operi 
f  male  agit,'  he  tliat  designs  and  oseth  the 
meanato  do  ill,  ismaltrious,  S  Inst.  4S.  Odium 
signifies  hatred,  atia  malice,  because  it  is  eager, 
aharp,  and  cruel,  lie  that  doth  a  cmel  act  vo- 
lootarily ,  doth  it  of  malice  prepenaed,  3  Inst.  69 
By  the  statute  of  6  Hen.  4,  If  any  one  out  of 
■udice  prepensed  shall  cnt  out  the  tongue,  or  put 
out  the  eyes  of  another,  he  sfasll  incur  the  pain 
of  felony.  If  one  doth  such  a  mischief  on  a 
sudden,  that  is  malice  prepensed ;  fbr,saithmy 
lord  Coke,  «« If  it  be  voluntarily,  the  law  will 
imply  nfalice."  Therefore  when  a  man  shall, 
without  any  provocation,  stab  another  with  a 
di^jger,  or  knodK  out  his  brains  with  a  Iwttle, 
this  is  express  nudioe,  Ihr  he  designedly  and 
purposely  did  him  the  mischief.  This  is  such 
an  act  that  is  malicious  in  the  nature  of  the  act 
itself,  if  found  by  a  jury,  though  it  be  sadden, 
••,  and  the  words  ex  mmlitia  prmoogUati  are  not  in 
the  verdict,  1  Cro.  131.  Halloway's  case,  who 
was  woodward  of  Osterly-park,  in  Middlesex ; 
a  hoy  came  there  to  cut  [steal]  wood,  whom  by 
chance  be  espying,  and  the  bov  being  upon  a 
tree,  he  immediately  calls  to  him  todoMsend, 
which  the  boy  obsyinfy  Halloway  tied  him  to 


Ci 


an  boffss'atail  witba  cord  that^teboy  bai, 
then  gave  him  two  Uowa,  the  hoisa  ran  awaw 
and  brake  the  boy  *s  shoulder,  whereof  he  died. 
This  was  ruled  to  be  murder  by  aH  thejnstices 
and  barons,  except  justice  Hutton,  who  only 
doubted  thereof ;  and  that  was  a  stronger  cane 
than  this ;  for  there  was  some  kmd  of  provoca^ 
tion  in  the  boy,  who  was  stealing  the  wood  in 
the  park,  of  whioh  Halloway  had  the  cm  ; 
and  it  cannot  be  reasonably  thought  that  be 
designed  more  than  the  chastisement  or  the  boy, 
and  the  horse  running  away  in  that  oiaiioer 
was  asurprixe  to  Halloway ;  yetm  regard  the 
boy  did  not  resist  him,  his  tying  him  to  the 
borse's;  tail  was  an  act  of  cruelty,  the  event 
whereof  proving^so  fatal,  it  was  adjudged  lo 
be  malice  prepensed,  tho^h  of  a  sodden,  and 
in  the  heat  of  psssion.  This  esse  is  reported 
in  Jones,  198.  Pal.  585.  And  theio  hekl» 
that  the  Court  could  determine  it  to  be  malioe 
upon  the  special    matter  fbond^ 

romptoo  9S«.  Two  playing  at  tables  fall  oat 
in  their  game,  one  onoo  a  sudden  kills  the 
other  with  a  dagger:  thiswaaheld  to  hemur- 
der  by  Bromley  at  Chester  aasixes,  87  Eliz. 
So  in  this  case,  if  the  bottle  had  killed  Mr.  Cope 
before  be  had  returned  the  bottle  upon  Maw- 
gridge, that  would  have  been  murder  witbont 
all  manner  of  doubt. 

In  the  second  places  I  come  now  to  consider 
whether  Mr.  Cope's  returning  a  bottin  upon 
Mawgrid^  before  he  gave  him  the  mortal 
wound  with  the  sword,  shall  have  any  manner 
of  influence  upon  the  case :  I  hold  not.  First, 
Because  Mawgridge  hy  his  throwing  the  bottle 
bad  manifested  a  malicious  design.  Seooodlvy 
his  sword  was  drawn  immediately  to  aupply 
the  mischief  which  the  bottle  might  fall  sboit 
of.  Thirdly,  The  tlirowing  the  bottle  by  cap* 
tam  Cope  was  justifiable  and  lawful;  and 
though  he  had  wounded  Mawgridge,  he  might 
have  justified  it  in  an  action  of  sssauk  and 
battery,  and  therefore  cannot  be  any  provoca- 
tion to  Mawgridge  to  stab  him  with  his  sword. 
That  the  throwing  the  bottle  b  a  demonstratioii 
of  malioe  is  not  to  be  controverted;  for  if  upon 
that  violent  act  he  had  killed  Mr.  Cone,  it  had 
been  murder.  Now  it  hath  been  hdd,  thai  if 
A  of  his  own  malice  prepensed  assaults  B  to 
kill  him,  and  B  draws  his  sword  and  attacks 
~  pursues  him,  then  A  for  his  own  ssfety 
ock,  and  retreats  to  a  wall,  fi  still  pucsn« 
ing  him  with  his  drawn  sword*  A  in  his  de- 
fence kills  B.  TMa  is  murder  in  A.  For  A 
having  malice  against  B,  and  in  pursuance 
thereof  endeavouring  to  kill  him,  is  answerable 
for  all  the  consequences,  of  which  be  was  the 
original  cause.*  It  is  not  reasonable  for  any 
man  that  is  dangerously  assaulted,  and  when 
he  perceives  his  life  in  danger  from  bisadfer- 
sary,  bot  to  have  liberty  for  the  security  of  hie 
own  Ufe,  to  pursue  bim  that  malioionsly  as- 
saulted him ;  fbr  <«  he  that  hath  manifested 
that  he  hath  malice  against  another,  is  not  fit 
to  be  trusted  with  a  itangeroos  weapon  in  hia 


A  and 
gives 


•  See  Bait's  Pleas  of  the  down,  €.  5,  §4S. 
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bM4/'«  Iklt^Mi  B«ie49.  An^flomoWed 
hy  911  tiM  foigeg^  18  Car.  9,  wheo  they  met  in 
tlciiieuiltiDny  in  preptration  for  my  lord  Mor- 
ley'a  IriaK  DaU.  379.  If  A  of  maliee  pre- 
pensed,  discbaegfe  a  piatol  at  B,  aad  then  nina 
away,  B  pomtes  him,  aad  A  tanw  back,  and  in 
biaown  defence  kilb  B,  it  ia  murder.  This  I 
bold  to  be  ifood  law ;  for  A  Kad  a  malieioua  in- 
tent againtt  B,  and  his  retreat  after  be  ba^l  di# 
char^Bd  bis  pistol  at  B,  was  not  because  be  re- 
peated, but  for  bis  own  safety. 

In  »  set  duel,  there  are  mutual  passes  made 
between  the  combatants,  yet  if  there  be  original 
naKee  between  the  parties,  it  is  not  the  inter- 
cbsngv  of  Uowfl  will  make  an  alteration,  or  be 
any  mitigalion  of  the  ofienoe  of  killing.  There- 
fore I  hoU,  if  jMawgridge  had  thrown  the  bottle 
at  Mr.  Cope,  and  Mr.  Cope  bad  returned  ano- 
ther upon  him,  and  bitliiro,  and  thereupon 
Mawgridge  bad  drawn  his  sword  and  killed 
Mr.  Cope,  it  would  have  been  murder.  Some 
will  aay,  that  there  is  a  difference  between  the 
cases  ;  for  thai  the  assault  by  the  pistol,  and 
tbe  figbtine  a  duel  was  express  malice,  but  this 
ia  only  mafice  implied.  Surely  there  is  no  dif- 
fersooe,  for  malice  implied  is  prepensed,  as 
much  as  if  there  had  been  a  proor  of  malice,  or 
iDOttsiderable  tin 


hatred  for  some  Oonsiderabfe  time  before  the 
act ;  for  tbe  stroke  given,  or  an  attempt  made 
by  malice  implied,  is  as  dangerous  as  a  stroke 
given  upon  malice  expressed,  therefore  may  be 
as  lawfally  resisted.  This  very  point  was  also 
considered  by  the  twelve  judges  at  Serjeants'- 
inn,  and  by  them  resolvpu  to  be  murder  upon 
the  occasion  of  my  lord  Morley's  Case.  .When 
a  roan  attacks  another  with  a  dangerous  wea- 
pon without  any  provocation,  that  is  express 
malice  from  tbe  nature  of  the  act,  which  is 
cruel.  Tbe  definition  of  malice  implied  is 
where  it  is  not  express  in  tbe  nature  of  the  act ; 
as  where  a  man  kills  an  ofiieer  that  bad  autho- 
thority  to  arrest  his  person ;  the  person  who 
kills  him  in  defence  of  himself  from  the  Sn«st, 

*  Judge  Foster,  in  his  Reports,  p.  S74-5, 
saya,  in  Mawgridge's  Case,  **  He,  upon  words 
of  anger  between  him  and  Mr.  Cope,  threw  a 
bottle  with  j^reat  violence  at  the  bead  of  Mr. 
Cope,  and  immediately  drew  bis  sword,  Mr. 
Cope  returned  the  bottle  with  equal  violence ; 
it  was,  saith  lord  Holt,  lawfbl  and  justifiable  in 
Mr.  Cope  so  to  do :  for,  ss  he  argueth  a  little 
aflerwardu.  He  that  bath  shewn  that  he  bath 
malice  against  another,  is  not  fit  to  be  trusted 
with  a  dangerous  weapon  in  bis  band."— Upon 
which  tbe  judge  observes,  "  It  was  upon  this 
principle  I  presume  (and  possibly,  too,  upon  the 
rule  laid  down  touchmg  the  arrest  of  a  person 
who  bad  given  a  dangerous  wound),  that  the 
legUatore  in  that  case  of  the  marquis  De 
Goiacard,  who  stabbed  Mr.  Harley  sitting  in 
council,  (9  Anne  cap.  16,)  discharged  the  party 
who  was  supposed  to  have  given  him  the  mor* 
tal  wound,  from  all  manner  of  prosecution  on 
thai  accocmt  $ '  and  dechired  the  killing  to  be  a 
lawful  and  jMOessary  aetion.''    J^onner  Edi^ 

vol.  XVII. 


is  guilty  of  murder,  because  the  malice  is  im- 
plied^ for  properly  aad  naturally  it  was  not  ma- 
lice, for  his  design  wap  only  to  defend  himself 
from  the  arrest. 

3.  I  came  now  to  tbe  third  matter  proposed, 
which  is,  to  consider  what  is  in  law  soch  a  pro- 
vocation to  a  man  to  commit  an  act  of  violence 
upon  another,  whereby  he  shall  deprive  him  of 
his  lifo,  so  as  to  extenuate  tbe  fact,  and  make  it 
to  be  a  manslaughter  only.  First,  Negatively, 
what  is  not.  Secondly,  Positively,  what  is. 
First,  No  words  of  reproach  or  infamy  are  suf- 
ficient to  provoke  another  to  such  a  degree  of 
anger  as  to  strike,  or  assault  the  provoking 
party  with  a  sword,  or  to  throw  a  bottle  at  htm, 
or  strike  him  with  any  other  weapon  that  may 
kill  him;  but  if  the  person  provoking  bu 
thereby  killed,  it  is  murder. 

In  tbe  assembly  of  the  judges,  18  Car.  S, 
this  was  a  point  positively  resolved. 

Therefore  I  am  of  opinion,  that  if  two  are  in 
company  together,  and  one  shall  give  the  other 
contumelious  hmguage  (as  suppose  A  and  B), 
A  thai  was  so  provoked  draws  his  sword,  and 
makes  a  pass  at  B,  (B  then  having  no  weapon 
drawn)  but  misses  him.  Thereupon  B  draws 
his  sword,  and  passes  at  A.  And  there  being 
an  interchange  of  passes  between  them,  A  kiln 
B,  I  hold  this  to  be  murder  in  A,  for  A's  pass  at 
B  was  malicious,  and  what  B  afterwards  did 
was  lawful.  But  if  A  who  had  been  so  pro- 
voked, draws  his  sword,  and  then  before  he 
passes,  B's  sword  ts  drawn ;  or  A  bids  him 
draw,  and  B  thereupon  drawing,  there  happen 
to  be  mntaal  passes :  if  /I  kills  B,  this  will  be 
but  manslaughter,  because  it  was  sudden  ;  and 
A's  design  was  not  so  absolutely  to  destroy  B, 
but  to  combat  with  him,  whereby  he  run  the 
hasard  of  bis  own  life  at  the  same  time.  But 
if  time  was  sppointed  to  fight  (suppose  the  next 
day),  and  accordingly  thev  do  fight,  it  is  mur- 
der in  him  that  kills  the  other.  But  if  they  go 
into  the  field  immediately  and  fight,  then  but 
manslaughter.  Suppose  upon  provoking  Ian* 
guage  given  by  B  to  A,  A  gives  B  a  box  on  tbe 
ear,  or  a  little  blow  with  a  stick,  which  l^pi* 
pens  to  be  so  unlucky  that  it  kills  B,  who 
might  have  some  imposthume  in  his  head,  or 
other  ailment  which  proves  the  cause  of  B'a 
death,  thia  blow,  though  not  iustifiable  by  law, 
but  Is  a  wrong,  yet  it  may  be  but  manslaughter, 
because  it  doth  not  appear  that  be  designed 
such  a  mischief. 

Secondly,  As  no  words  are  a  provocation,  so 
no  affronting  gestures  are  sufficient,  though 
never  so  reproachful ;  which  point  was  ad  • 
judged,  S  Cro.  779,  Wats  and  Braim,  in  an  ap- 
peal of  murder. 

There  having  been  a  quarrel  between  A  and 
B,  and  B  was  hurt  in  the  fray ;  and  about  two 
days  after  B  came  and  made  a  wry  month  at 
A,  who  thereupon  struck  him  upon  tbe  calf  of 
the  kg,  of  which  he  instantly  died.  It  was 
murder  in  A,  for  the  affronting  bim  in  that 
matiner  was  not  any  provocation  to  A,  to  use 
that  violence  to  fi : 

There  hath  been  another  case,  wbksh  I  tear 
F 
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hath  been  the  opcasion  of  some  mistake  in  the 
ilecision  of  questions  of  this  kind,  Jones  433, 
D.  Williams's  Case,  be  beinf^  a  Welshman, 
npon  St.  David's  day  having  a  leek  in  his  hat, 
a  certain  person  pointed  to  a  Jack  of  Lent  that 
hunjv  up  hard  by,  and  said  to  him.  Look  upon 
your  countryman  ;  at  which  D:  Williams  was 
much  enrag-ed,  and  took  a  hammer  that  lav 
tipon  a  81  all  hard  by,  and  flungf  at  him,  which 
missed  him,  but  bit  another  and  kilted  him : 
he  was  indicted  U|X)n  the  statute  of  stabbing. 
Resolved,  He  was  not- within  that  statute,  hot 
guilty  of  manslaughter  at  common  law.  1 
concur  with  that  judtrment,  that  it  is  not  within 
the  statute  of  stabliiu&^s  for  it  is  not  such  a 
veapon,  or  act  that  is  'within  that  statute,  nei- 
ther could  he  be  foiind  guilty  of  murder,  but 
only  of  manslaughter,  for  the  indictment  was 
for  no  more.  But  if  the  indictment  had  been 
for  murder,  I  do  think  that  the  Welshman 
ought  to  have  been  convicted  thereof,  for  the 
provocation  did  nat  amount  to  that  degree,  as 
to  excite  him  designedly  to  destroy  the  person 
that  ^ave  it  him. 

Thirdly,  If  one  roan  be  trespassing  npon 
another,  breaking  his  hedges,  or  the  like,  and 
the  owner,  or  his  servant,  shall  upon  sight 
thereof  take  up  an  hedge-stake,  and  knock  him 
on  the  head ;  that  will  be  murder,  because  it 
was  a  violent  act  beyond  the  proportion  of  the 
provocation,  which  is  sufHciently  justified  by 
Halloway's  Case,  who  did  not  seem  to  intend 
to  much  the  destruction  of  the  young  man  that 
stole  the  wood,  as  that  he  should  endeavoaf  to 
break  bis  skull  or  knock  out  his  brains,  yet 
using  that  vicflent  and  dangerous  action  of  tymg 
him  to  the  horse's  tail,  rendered  him  gnilty  of 
murder. 

If  a  man  shall  see  another  stealing  bis  wood, 
he  cannot  justify  beating  him,  onless  it  be  to 
binder  from  stealhig  any  more ;  (that  is)  that 
notwithstanding  he  be  rorbid  to  take  any,  doth 
procecfl  to  take  more,  and  will  not  part  with 
that  which  he  bad  taken.  Bat  if  he  desists,  and 
the  owner  or  woodward  pursues  him  to  beat 
Ikim  so  as  to  kill  him,  it  is  murder. 

if  a  man  goes  violently  to  take  another  man's 
goods,  be  may  beat  him  off  to  rescue  his  goods, 
9  £.  4,  281,  b.  19  Hen.  a,  31.  But  if  a  man 
hath  done  a  trespass,  and  is  qot  continuing  in 
it ;  and  he  that  bath  receiTed  the  injury  shall 
thereupon  beat  him  to  a  degree  of  killini^,  it  is 
murder,  for  it  is  apparent  malice;  form  that 
case  he  ought  not  to  strike  him,  but  is  a  tres- 
passer for  so  doing. 

Fourthly,  If  a  parent  or  a  master  be  proToked 
to  a  devree  of  passion  by  some  miscarriage  of 
the  child  or  servant,  and  the  parent  or  master 
•halt  proceed  to  correct  the  chiU  or  servant 
with  a  moderata  weapon,  and  shall  by  chance 
give  him  an  unlucky  stroke,  so  as  to  kill  him ; 
that  is  but  a  misadventure.  But  if  the  parent 
nr  master  shall  use  an  improper  instrunnent  in 
the  correction  \  then  if  he  killffthe  ehild  or  the 
•ervant,  tt  is  murder :  and  so  was  it  resolved 
by  all  tbe  judges  of  the  King's- bench,  wit|i  the 
oeaciirraace  of  tha  lord  chief  justicaBiidgman, 


in  a  special  verdict  in  one  Orays'  Caie,  fyaod 
at  the  Old  Bailey,  10th  October  18  Car.  9,  and 
removed  into  this  conrt,  Reljrng,  p.  64.  Gray 
being  a  smith,  B  was  his  servant ;  he  eooi- 
manded  B  bis  servant  to  mend  certain  stamps 
belonging  to  his  trade;  afterwards  he  and  his 
servant  being  at  work  at  the  anvil,  Gray  asked 
his  servant  vvhether  he  had  mended  the  atampa^ 
Hk  be  had  directed  him.  But  B  the  servant 
ha/mg  neglected  his  duty  acknowledged  it  4o 
his  master ;  upon  which  the  master  was  aogry, 
and  told  him  if  he  would  not  serve  him,  ha 
should  serve  at  Bridewell ;  to  which  the  ser- 
vant replied.  That  he  had  as  good  serve  in  Brid^ 
well  as  serve  the  said  Gray ;  wbereopon  the 
said  Gray  took  the  iron- bar  upon  which  he  and 
his  servant  was  working,  and  struck  his  servant 
with  it  upon  the  skull,  and  thereby  brake 
his  skull,  of  which  the  servant  dietl.  This 
was  held  to  he  murder;  yet  here  was  a  pro- 
vocation on  a  sudden,  as  sudden  a  resentment, 
and  as  speedy  putting  it  in  execution;  fW 
thou^  he  might  correct  hia  servant  both 
for  his  neglect  and  unmannerliness,  yet  exceed* 
ing  measure  therein,  it  is  malicious.  Every 
one  must  perceive  that  this  last  is  a  atmoger 
case  than  this  at  bar. 

First,  Gray  was  working  honestly  and  fairly 
at  his  trade,  and  justly  calling  to  bis  servant 
for  an  account  of  bis  business:  this  miscreant 
was  m  the  actual  violation  of  all  the  rules  of 
hospitality. 

secondly,  Gray's  action  was  right  as  to  tba 
striking  his  servant  by  way  of  correction ;  but 
the  error  was  in  tbe  degree  being  too  violent* 
and  with  an  improper  weapon.  This  of  Mavci- 
'  :e  was  with  a  resolution  to  do  mischief. 
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irdly,  He  had  not  the  least  provocatioQ 
from  Mr.  Cop^,  until  after  he  had  made  tbe 
first  and  dangerous  assault,  and  then  pursued 
it  with  the  drawing  his  sword  to  second  it,  be* 
fore  Mr.  Cope  returned  the  other  bottle.  But 
Gray  had  a  provocation  by  the  disappointmenl 
his  servant  gave  him  in  neglectmg  his  busioes% 
and  returning  a  saucy  answer. 

The  like  in  obstinate  and  perverse  childreii^ 
they  are  a  gfreat  grief  to  parents,  and  when 
found  in  ill  actions,  are  a  great  provocation. 
But  if  upon  such  provocation  the  parent  shall 
exceed  the  degree  of  moderation,  and  thereby 
in  chastising  kill  tbe  child,  it  will  be  murder* 
As  if  a  endgel  in  the  correction  that  b  need  be 
of  a  large  size,  or  if  a  child  be  thrown  dow^ 
and  stamped  upon ;  so  said  the  lord  Bridgman 
and  justice  Twisden,  and  that  they  ruled  it  «» 
in  their  several  circuits. 

5.  If  a  roan  upon  a  sudden  disappotntment 
by  another  shall  resort  violently  to  thatothiv 
man's  house  to  expostulate  with  him,  and  with 
his  sword  shall  endeavour  to  force  his  entrance, 
to  compel  that  other  to  perform  his  promise,  or 
otherwise  to  comply  with  his  deshre ;  and  tbe 
owner  shall  set  himself  in  op|Kwition  to  him, 
and  he  shall  pass  at  him,  and  kill  the  owner  of 
the  bouse,  it  is  murder,  S  RolL  Rep.  460, 
Clement  against  mr  Charles  Blimt,  in  an  ap» 
peal  of  murdtr.    The  ease  waa^  that  CUiscat 
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had  promised  a  dog  to  sirCbariM  Blool;  and 
bdo^  requested  accordingly  to  deliver  him,  re- 
fused, and  beat  the  dog  borne  to  his  house :  at 
which  sir  Charles  Blunt  lietched  his  sword,  and 
came  to  Clement's  bouse  for  the  dog.  Clement 
stood  at  Uio  door,  and  resisted  his  entry.  Blunt 
thereapoo  kills  Clement.  The  jury  were 
neraful,  and  found  this  fact  in  sir  Charles 
Bloat  to  be  but  manslaughter.  Doddridge 
was  dearly  of  opinion  it  was  murder.  But  the 
lord  chief  iustioe  was  a  litUe  tender  in  his  di- 
rectioo  to  the  jury.\  But  Uolls  makes  this  re- 
mark, that  it  was  not  insisted  upon  by  the  ap- 
ebnt^s  counsel,  that  Clement  was  in  the  de- 
oe  of  bis  house,  and  that  Blunt  attacked 
Clement  to  force  in  :  it  was  without  ail  ques- 
tMM)  murder,  though  of  a  sudden  heat,  for  there 
was  no  assault  made  by  Clement  upon  him  nor 
on  any  of  his  friends,  but  all  the  violeoce'aud 
ibrce  was  on  sir  Charles  Bluut's  side.         "^ 

Hairing  in  these  particuUrs  shewn  what  is 
not  a  provocation  sufficient  to  allemte  the 
net  of  killing,  so  as  to  reduce  it  to  be  but  a  bare 
komieide,  I  will  now,  secondly,  give  sodie  par- 
licalar  roles,  soch  as  are  supported  by  autho- 
rity and  general  consent,  and  shew  what  are 
always  allowed  to  be  sufficient  provocations. 

First,  If  one  man  upon  an^y  words  shall 
make  an  assault  upon  another,  either  hv  pulling 
kim  by  the  nose,  oj-  filliping  upon  the  forehead, 
and  he  that  is  so  assaulted  shall  draw  his  sword, 
and  immediately  run  the  other  through,  that  is 
but  manslaughter ;  for  the  peace  is  broken  by 
the  person  killed,  and  with  an  indignity  to  him 
Ibat  received  the  assault  Besides,  he  that  was 
00  affirooted  might  reasonably  apprehend,  that 
he  that  treated  him  in  that  manner  might  have 
■ome  farther  design  upon  him. 

There  is  a  case  in  Stiles,  ^7,  Buckner's 
case.  Buckner  was  indebted,  and  B  and  C 
came  to  bis  chamber  upon  the  account  of  his 
creditor  to  demand  the  monev,  B  took  a  sword 
that  hung  up,  and  was  in  the  scabbard,  and 
atood  at  the  door  with  it  in  his  hand  undrawn, 
to  keep  the  debtor  in  until  they  could  send  for 
a  baiUff  to  arrest  him ;  thereupon  the  debtor 
took  out  a  dagger  which  he  had  in  his  pocket 
and  stabbed  B.  This  was  a  special  verdict, 
and  adjudged  only  ibanslaughter,  for  the,  debtor 
was  insulted,  and  imprisoned  injuriously  with- 
out any  process  of  law,  and  though  within  the 
words  of  the  statute  of  stabbing,  yet  not  within 
the  reason  of  it. 

Secondly,  If  a  man's  friend  be  assaulted  by 
•nother»  or  engaged  in  a  quarrel  that  comes 
to  bknrs,  and  be,  in  the  vindication  of  his 
friend,  shall  on  a  sudden  take  up  a  mischievous 
instrument  and  kill  bis  friend's  adversary,  tliat 
is  but  manalaughter :  so  was  the  case,  Vi  Rep. 
.87.  If  two  be  fighting  together,  and  a  frieod 
of  the  one  takes  up  a  bowl  on  a  sudden,  and 
with  il  hreaks  the  skull  of  his  friend's  adver- 
mry,  of  which  he  died,  that  is  no  more  than 
manslaogbter.  So  it  is,  if  two  be  fighting  a 
dud,  tboogh  open  mdice  prepensed :  and  one 
conaea  and  takes  part  with  him,  that  be  thinks 
may  have  Uw  disadTaatage  ift  the  eombaty  or  it 


I  may  be  that  be  hk  most  afibcted  to,  not  know- 
'  ing  of  the  malice,  that  is  but  manslaughter,  PI. 
Com.  101,  John  Vaugban  and  Salisbury. 

Thirdly  I  If  a  man  perceives  another  by  force 
to  be  injuriously  treate<l,  pressed,  and  restrain- 
ed of  liis  liberty,  though  the  person  abused  doth 
not  complain,  or  call  for  aid  or  assistance ;  and 
others  out  of  compassion  shall  come  to  his 
rescue,  and  kill  any  of  those  that  shall  so  re- 
strain him,  that  is  manslaughter,  18  Car.  3,^ 
adjudged  in  this  Court  upon  a  special  verdict 
found  at  the  Old- Bailey,  in  the  case  of  one 
Hugett,  18  Car.  2,  Kelyng,  p.  59.  A  and 
others  in  the  time  of  the  Dutch  war  without 
any  warraut  impressed^B  to  serve  the  king  at 
sea ;  B  quietly  submitted  and  went  off  with 
the  press-masters;  Hugett  and  the  others 
puTBued  them  and  required  a  sight  of  their 
warrant ;  but  they  shewed .  a  piece  of  paper, 
that  was  not  a  sufficient  warrant :  thereupon 
Hugett  with  the  others  drew  their  swords,  and 
the  press-masters  theirs,  and  so  there  was  a 
combat,  and  those  who  endeavoured  to  rescue 
the  pressed  man  killed  one  of  the  pretended 
press- masters.  This  was  but  manslaughter; 
tor  when  the  liberty  of  one  subject  is  invaded, 
it  affects  all  the  rest :  it  is  a  provocation  to  all 
people,  as  being  of  ill  example  and  pernicioua 
consequence.  All  the  judges  of  the  King's- 
bench,  viz.  Kelynge,  Twisdeu,  Wyndhaiii  and 
Moreton  were  of  opioidn,  that  it  wa?  murder, 
because  be  meddled  in  a  matter  in  which  he 
was  not  concerned :  but  the  other  eight  judges 
of  the  other  courts  conceived  it  only  man- 
slaughAer,  to  which  the  judges  of  the  K.iog'8* 
bench  did  cooiurm,  and  gave  judgment  accord- 
ingly. 

Fourthly,  When  a  man  is  taken  in  adulterv 
with  another  man's  wife,  if  the  husband  shall 
stab  the  adulterer,  or  knock  out  his  brains, 
this  is  bare  manslaughter ;  for  jealousy  is  the 
rage  of  a  man^  and  adultery  is  the  highest  in* 
vasion  of  property*,  1  Vent.  158.  lUymond 
S13,  Manning's  Case. 

.  I  f  a  thief  comes  to  rob  another,  it  is  lawful  to 
kill  him.  And  if  a  man  comes  to  H)b  a  man's 
posterity  and  his  family,  yet  to  kill  him  is 
manslau;j;hter ;  so  is  the  law,  though  it  may 
seem  hard,  that  the  killing  in  the  one  case 
should  not  be  as  justifiable  as  the  other,  Lev. 
XX,  ver.  10.  "  If  one  committeth  adultery 
with  his  neighbour's  wife,  even  he  the  adul- 
terer and  the  adulteress  shall  be  nut  to  death." 
So  that  a  man  cannot  receive  a  higher  provo- 
cation. But  this  case  bears  no  proportion 
with  those  cases  that  have  been  adjudged  to  be 
only, manslaughter,  and  therefore  the  Court 
being  so  advised  doth  determine  that  Maw- 
gridge  is  guilty  of  murder.  More  might  ba 
said  upon  jibis  occasion ;  yet  this  may  at  pre- 


*  In  such  a  case  the  Court  of  Justiciary  in 
Scotland  admitted  the  wife  of  a  pannel  upon 
hi^  trial  for  murder  to  give  evidence  that  the 
pannel  discovered  the  deceased  in  the  act  of 
adultery  with  her.  See  Christie's  Case, 
M'LaorinN''»9. 


^1] 


12  6EOROE  I. 


Trud  of  Major  OnOff,  SfC. 


rra 


sent  suffice  to  set  the  matter  now  io  qneitioii 
it]  its  true  litfht,  to  shenr  how  necessary  it 
is  to  apply  the  law  to  exterminate  such  noxi^ 
COS  creatures. 

Upon  this  conviction  the  Court  did  direct 
that  process  should  be  issued  against  Maw* 
gridg;e,  and  so  to  proceed  to  outlawry  if  he 
cannot  be  retaken  in  the  mean  time. 
'  The  case  was,  Mr.  Cope  (a  youosfer  branch 
of  the  Copes  of  Bramsel,  in  Hampshire,  harts.) 
havioff  ^t  a  lieutenant's  commission  (in  the 
guards,  invited  some  officers  and  other  gentle- 
men to  dine  with  him  at  the  Dolphin  tavern  in 
Tower  street,  June  17, 1706,  in  order  to  wet 
his  commission;  one  of  the  gentlemen  took 
Mavvgridge  along  with  him,  telling  him  he 
would  be  as  welcome  to  Mr.  Cope  as  any  of 
the  company ;  upon  that  he  went,  and  after 
dinner  was  over,  and  paid  for  by  Mr.  Cope, 
they  all  staid  a  while  longer,  and  had  more 
wine  brought  io,  and  paid  half  a>crown  each 
for  their  club ;  then  they  broke  up,  and  most 
of  them  went  away ;  but  Mr.  Mavtgridge  and 
the  rest  being  invited  by  Mr.  Cope  to  the  guard- 
room in  the  Tower,  went  with  him,  and  called 
for  wine.  Two  biUtles  were  accordingly 
brought ;  and  as  they  were  drinking,  a  coach 
came  to  the  guard-room  door  with  a  woman 
in  it  (of  no  very  modest  bdiaTiour),  and  asked 
for  capt.  Cope  ;  whereupon  he  and  Mawgridge 
Went  to  the  coach  door,  and  brought  her  into 
the  guard-room ;  where  having  been  a*while, 
she  cried.  Who  shall  pay  for  my  coach  P 
Upon  this  Mr.  Mawgridge  said,  f  will,  and  so 
discharged  the  coach ;  then  he  dSered  to  salute 
her,  but  sheCrejected  him,  and  gave  him  ill 
words ;  to  which  he  made  returns  of  the  like 
kind ;  on  which  lieut.  Cope  took  the  woman's 
part;  and  then  Mawgridge  demanded  satis- 
iaction  of  Mr.  Cope,  in  order  to  jprovoke  him 
to  fight,  &c.  &c.  and  killed  Mr.  Cope.  Upon 
this  Mawgridge  was  tried  at  the  Old- Bailey  in 
July  1706,  for  the  murder,  and  a  special  ver- 
dict found,  wherein  all  the  particulars  are  re- 
lated, as  beibre- mentioned: — But  before  the 
arguing  the  special  yerdict,  he  made  his  escape 
out  of  the  Marshalsea,  where  he  was  confined  ; 
and  that  night  went  to  his  father,  major  Maw- 
gridge, who  with  his  wife  (Mawgridge's 
mother-in-law)  washed  and  rubbed  him  all 
over  with  green  walnut  shucks  and  walnut 
liquor  to  disfruige  him,  and  then  all  three  set 
out  in  the  night,  and  walked  above  SO  miles 
into  Essex,  where  the  father  gave  100  guineas 
Io  a  master  of  a  vessel,  near  Colchester,  to 
carry  him  safe  to  Holland,  which  he  did ;  there 
be  was  concealed  aboye  a  year  and  half;  for 
though  he  was  a  yery  handsome  man,  be  was 
so  disfigured  scarce  any  one  knew  him;  he 
•poke  French  and  Spanish  generally  and  mighty 
Well ;  but  at  last  being  at  a  tayem  in  Ghent  in 
Flanders,  and  a  little  too  merry,  he  spoke  £ng^ 


ttsh  to  fluently,  and  by  some  expressions  b4 
dropt,  became  sus|)ected,  seized  (a  large  re* 
ward  having  been  offered  for  apprehending 
him),  and  on  examination  found  to  be  the  man 
who. killed  Mr.  Cope,  was  brought  over  ta 
England  in  March  1707-8,  and  beiog  brought 
to  the  King's-bench  bar,  received  sentence  of 
death,  and  was  executed  at  Tyburn,  on  Wed* 
nesday,  April  9a,  1708,  with  William  Gregg, 
for  high-treason.*  The  ordinary  says,  Maw- 
gridge went  in  a  coach  with  him  ?aad  Grecfg  in 
a  sledge)  to  Tyburn ;  *<  That  ne  snbmitted 
willingly  to  bis  sentence,  owning  the  jusUoe  of 
it,  though  he  declared  he  had  no  premeditated 
malice  ai^fainst  the  gentleman  he  so  unfbr* 
tunately  killed.  He  said,  he  heartily  repented 
of  it,  and  prayed  that  God  would  wash  away  tb« 
stain,  and  detiyer  him  from  the  guilt  of  that 
blood  which  he  had  so  shed.  He  owned  that 
he  had  been  a  yery  great  sinner,  bat  was  sorry 
that  he  had  any  ways  offended  God  and  man, 
and  begged  pardon  of  both.  That  he  hoped 
God  «%ould  shew  him  mercy  in  another  world, 
because  he  was  always  gneving  for  his  sins, 
and  panicularly  for  this,  eyer  since  he  had 
made  his  escape ;  and  though  he  had  no  ftp« 

tirehension  of  being  brought  to  condembatio* 
lere  for  it,  it  was  still  eontinually  before  him, 
and  the  remembrance  of  it  was  painful  to  hin. 
He  made  strong  resolutions  to  live  otherwiatv 
and  was  always  praying  to  G(hI  to  pardon  him, 
and  to  keep  mm  for  the  future.  He  acknonv- 
lodged  the  justice  of  God  had  oyertaken  him» 
and  would  not  suffer  him  to  live  long  wn^ 
punished  for  tl|ts  heinous  crime:  He  declared 
bis  being  in  charity  with  all  the  wprld,  even 
with  those  who  had  brought  him  to  this  his 
punishment,  and  prayed  for  the  conyersion  of 
all  wicked  persons,  desiring  they  would  take 
waruing  by  him.  He  told  me,  he  was  about 
40  years  of  age,  bom  at  Canterbury  of  good 

f)arents,  and  brought  up  in  the  Church  of  Eng- 
and ;  that  both  his  father  and  ancestors  had 
had  the  honour  to  serve  the  crown  for  above  200 
years  as  drum -major;  and  that  he  himself 
bad  received  a  yery  good  education,  and 
brought  up  genteelly,  though  he  was  for  a  con- 
siderable time  kettle-tlrummer  to  the  tiist  troop 
of  guards,  and  was  a  going  with  a  commission 
into  the  army  when  this  melancholy  accident 
happened." — Major  Mawgridge,  <on  his  son's 
esecotion,  which  had  so  great  an  efi^t  on  him, 
could  not  be  prevailed  on  either  to  eat  or  drink 
for  three  nights  and  three  days,  and  rayed 
about  like  a  madman ;  he  afterwards  behayed 
at  times  like  one  distracted,  drawing  bis  sword, 
and  threatning  to  murder'his'wife,  obliging  her 
to  kneel  down  for  him  to  stab  her,  &o.  and  then 
relenting.  <  In  short,  be  waa  never  after  easy  or 
in  his  right  senses ;  moving  nbout  froiA  place  tb 
place,  though  he  lived  to  near  80  yeans  of  age, 

•  See  bia  Casfe,  Vd.  14,  p.  1&71« 


73] 


TruU  ofjamtt  Carnegie. 


A.  D.  nss« 


CM 


469.  The  Trial  of  James  Carnegie,  of  Finbaven,  before  the  Court 
of  Justiciary  (in  Scotland),  held  at  Edinburgh,  July  25,  for 
the  Murder  of  Charles  Earl  of  Strathmore:  2  Geo  kg  e  IL 
A.  i>.  1728. 

CimiA  JomciAtu,  S,  D:  N.  ReajiB  tenia  in  no- 
TO  8e«ioni9  Demo  Bur^  de  Edioburj^b, 
decimo  qsinto  Die  Mentie  Jnlit,  Miilesimo 
wpdiigenletinio  viraimo  oetaro,  per  bo- 
Borabiles  Viros  Aaamum  Cockburne  de 
Ormistoan,  Jaettciarium  Clericwn,  Da- 
ninoa  Jacobmn  MarkeaBie  de  Royaloun 
«t  GuliellQiiBi  Calderwood  de  Polloon, 
fifaf^am  .DaTidem  Enkbe  de  Don, 
Dommum  Goaheraai  Fringle  de  New- 
hall,  et  Magietrooi  Andrearn  Fletcher  de 
Miltoan,  Commiauonarios  Jii8tieianft,dict. 
8.  D.  N.  Regis, 

Curia  legitime  affirmata: 
Intran* 
James  Carnegie  of  Finhaven,  prisoner  in  the 
Tolbooth  of  Edinbitrgh,  pannel. 

Indicted  and  aecneed,  at  the  instanoe  of 
Susanna  conntefls  of  Strathmore,  and  M  r.  James 
Lyon,  brother-german  and  nearest  of  kin  to 
the  deeeast  CbaHes  earl  of  Strathmore,  with 
concoarse and  attheiastanceof  Duncan  Forbes, 
esq.  bk  majeaty*!  adYOcate,  f^r  his  highnesa's 
interest^  <br  Ibe  crime  of  wiKbl  and  premedi- 
tale  mnrder  committed  by  him  upon  the  person 
of  the  aaid  Charles  earl  of  Strafhnaore,  as  is 
more  fiiH^  mentioned  in  the  indictment  raised 
against  him  thereaneifl,  which  is  as  follows : 
**  James  Carnegie  of  Finbaven,  now  prisoner 
in  theTolbooth  of  Edinbnrgb,  yon  are  indicted 
ami  aocoaed,  at  the  instance  of  Susanna  countess 
of  Strathmore,  and  Mr.  James  Lyon,  brother- 
german  and  nearest  of  kin  to  the  deceased 
Charlea  earl  oF  Strathmore,  with  concourse  and 
at  the  instance  of  Duncan  Forbes,  esq.  his  ma- 
jesty's adfocate,  for  hia  higbness's  interest : 
that  where,  by  the  bws  of  God,  the  law  of  na- 
ture, the  common  law,  and  the  municipal  law, 
and  practice  of  this  kingdom,  as  well  as  the 
lawn  of  all  well-governed  realms,  wilfnl  and 
premeditate  murder,  and  all  nrorder  and  homi- 
cide, or  being  art  and  part  thereof,  are  most 
atroeioiis  crimes,  and  severely  punishable ;  yet 
true  it  is,  and  of  verity,  that  you  hare  presumed 
lo  commit,  and  are  guilty,  actor,  art  and 
part,  of  all,  or  one  or  other  ol  the  foresaid  horrid 
crimes :  in  so  far  as,  having  a  causeless  ill-will 
and  resentment  against  the  deceast  Charles  earl 
of  Strathmore,  you  conceived  a  deadly  hatred 
and  malice  against  him ;  and  shaking  off  all 
fear  of  God,  and  regard  to  the  foresaid  laudable 
laws,  on  Thursday  the  9th  of  May,  in  this  pre^ 
sent  year,  1728,  or  one  or  other  of  the  days  of 
the  said  month,  about  the  hour  of  eight  or  nine 
of  the  night  of  that  day,  or  some  other  hour  of 
that  day  or  nigfat,  upon  the  ilreet  of  the  town 


of  Forfar,  within  the  county  of  Forfar,  you  did* 
with  a  drawn  award,  or  soipe  other  offensive  or 
mortal  weapon,  without  the  least  colour  or 
cause  of  provocation  then  eiven  by  him,  invade 
the  said  deceast  esrl,  who  had  no  weapon  in  hia 
hand,  and  did  basely  and  feloniously  murder 
and  kill  him,  by  giving  him  a  wound  therewith 
in  the  belly,  some  inches  above  the  navel, 
which,  by  ibllowing  the  thrust  wi|h  a  second 
push,  went  through  the  intestines  and  thebaok, 
a  little  lower  than  where  the  aaid  weapon  es^ 
tered  the  belly :  of  which  wound,  after  great 
pain,  on  Saturday  immediate!  v  thereafter,  or  in 
some  short  space  thereafter,  he  died  ;  and  89 
was  cmelly  and  barbaronaly  murdered  by  yoa. 
At  least,  at  the  time  and  place  above- mentiooed, 
with  a  drawn  aword,  or  some  other  mortal 
weapon,  without  aay .  just  cause  or  provocation, 
you  gave  the  said  deceast  Charleaearl  of  Strath«> 
more  a  wound  in  the  belly,  .which  reache4 
through  the  intestines  and  back,  wherethrough 
he  soon  after  fell  down,  and  died  at  the  tiiiM 
foresaid.  At  least,  at  the  time  and  place  abov« 
described,  the  said  Charles  earl  «f  Strathroorr 
was  with  a  drawn  sword,  or  some  otiier  dead  It 
weapon,  feloniously  and  barbarously  wounded^ 
and  of  the  said  wound  died  within  a  few  daya 
thereafter ;  and  yon  were  art  and  part  iu  hif 
murder.  By  all  whidi«  it  ia  evident,  that  ^o« 
are  guilty,  art  and  part,  of  the  crimes  of  wilfol 
and  premeditate  murder  and  homicide,  or  one 
or  otner  of  them,  at  the  time  and  place,  and  ia 
the  manner  above  set  forth.'  And  which  facts^ 
or  part  thereof,  or  your  being  art  and  part  of 
any  of  the  said  crimes,  being  found  proven  fti^ 
the  verdict  of  an  assise,  in  nresence  of  the  kwda 
justice  general,  justioe  clerk,  and  ooromis* 
aionera  of  josticiary,  y«H  ooprht  la  be  e^mpla- 
rily  punished  with  the  pains  of  law,  to  the 
terror  of  others  to  oammit  the  like  in  time  coin* 
iog." 

Pursuert. — ^Mr.  Duncan  Forbes,  his  mi^jei^ 
ty's  advocate ;  Mr.  Charles  Areskine,  his  ma- 
jesty's solicitor;  Mr.  Alex.  Hay,  advocate; 
Mr.  Patrick  Grant,  advocate;  Mr.  George 
Ogiivy,  advocate ;  Mr.  John  Ogilvie,  advo- 
cate ;  Mr.  Hugh  Dalrymple,  advocate. 

Procuratari  in  Dtfence. — Mr.  Robert  DuQ- 
das,  advocate ;  Mr.  James  Fergusaon,  senioi', 
advocate ;  Mr.  John  F6rbes,  sidvocate ;  Mr* 
William  Grant,  advocate  ;  Mr.  James  Pater- 
son,  advocate ;  Mr.  George  SmoUet,  advocato. 

The  libel  beingopenly  read  in  oonrt,  and  de- 
bate vivd  voce^  in  presence  of  the  tords,  tbejf 
ordained  both  partiea  to  give  in  their  informa« 
tions  totbe  crfevk  of  court,  iu  order  to  be  re- 
corded I  the  pursuers4o  give  ia  tiiaiM  agiiHI 
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Saturdajr  next ;  and  the  [Mumel's  procurators 
to  gire  in  fai&  against  Friday  thereaAej* :  and 
coDtinned  the  caose  tilt  the  Ist  day  of  Aogust 
next  to  come,  at  nine  o'clock  morning ;  and 
ordained  witnesses  and  assizers  to  attend  at  that 
time,  each  person,  under  the  pain  of  law ;  and 
ordained  tlie  panael  to  be  carried  back  to  pri- 
son ;  and  granted  second  diligence  for  the  pur- 
suers against  the  witnesses. 

iMfOBHATION  for  SuSANNA  CountCSS  of 'tSTRATH- 

MORE,  and  Mr.  James'  Lyon,  Brother- 
german  to  the  deceased  Charles  Earl  of 
Strathmore,  and  bis  Majesty's  Advocate 
for  bis  Highness's  Interest,  against  James 
Carnegie  of  Finhaven,  Pannd. 

The  said  James  Carnegie  is  indicted  and  ac- 
•U8e«l  as  guiltv,  art  and  part  of  wilful  and  pre- 
meditate murder ;  at  least  of  murder  and  homi- 
cide :  in  so  far  as,  npon  the  9th  of  May  last, 
upon  the  streets  of  Forfar,  with  a  drawn  sword, 
be  wounded  the  deceased  Charles  earl  of  Strath- 
more in  the  belly,  some  inches  above  the  navel ; 
which  wound  went  through  the  intestines  and 
the  back,  a  little  lower  than  where  the  said 
weapon  entered  the  belly ;  of  which  wound  he 
died  sooil  after. 

The  indictment,  in  the  first  place,  charges 
the  fact  as  proceeding  from  a  causeless  ill-will, 
mad^  resentment  the  pannel  had  conceived 
•gainst  the  defunct,  who,  at  the  time  tiie  wound 
"Was  given,  had  done  nothing  that  could  be  pre- 
tends as  a  colour  or  cause  of  provocation:  and 
a  circumstance  is  noticed,  from  which  it  may 
be  inferred,  that  there  was  deadly  haired  and 
malice ;  namely,  that  afler  one  push  diere  was 
ft  second,  whereby  the  wound  went  qnite 
through  his  body. 

There  is  a  second  branch  of  the  indictment, 
in  which  the  circumstances  of  premeditate  ma- 
lice and  forethought  felony,  needed  not  to  be  li- 
belled ;  and  he  is  charged  only  with  murder  or 
homicide,  as  separatelv  relevant.  And,  lastly, 
art  and  part  is  cbargen  upon  him. 

At  calliog  before  the  lords  of  justiciary, 
against  the  first  branch  of  the  indictment,  it 
was  excepted,  <*  That  the  indictment  was  too 
general,  particular  circnmstaRces  not  being  ex- 
pressed from  which  the  causeless  ill-will  or  re- 
jentment  mentioned,  sind  forethought  and  pre- 
meditate malice  could  be  inferred,  whereby  the 
pannei  was  deprived  of  the  beuefit  due  to  all 
pannels,  when  tried  for  their  life,  to  exculpate 
himself,  by  shewing,  that  if  at  any  time,  prior 
to  the  time  mentioned  in  the  indiocment,  there 
was  anv  appearance  of  grudc^e  or  quarrel  be- 
tween Uie  defunct  and  him,  tnere  was  an  afler- 
reconciliation  and  entire  friendship  :*'  And  it 
was  said,  '<  That  gcoeral  libels  ought  not  to  be 
sustained." 

To  this  it  was  answered.  That  a  previous 
grudge  is  charged,  and  that  the  deceast  was' in- 
vaded without  the  least  colour  or  cause  of  pro- 
evocation  ;  which  is  the  strongest  evidence  of 
forethought,  especially  when  joined  with  this 
«oiher  partkolar,  that  the  first  throat  was  fol- 
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lowed  with  a  second  push,  which  was  a  maik 
of  inveterate  and  relentless  malice  ;  and  that  it 
was  sufficient  to  charge  a  previous  quarrel  ia 
general,  which  would  be  made  appear  by  the 
proof.  Nor  will  it  be  found,  that  in  libeU«f 
forethought  felony,  it  is  usual  or  neoemry  to 
libel  all  the  circumstances  from  which  the 
forethought  may  be  presumed,  especially  when 
the  species  facti  is  charged  ui  tliat  manner,  as 
afibrdsthe  presumption  of  forethought,  seuing 
forth,- that  the  wound  was  given  without  the 
least  colour  or  cause  of  provocation  on  the  part 
of  the  defunct  at  that  time.  Neither  can  it  be 
thonght  unfair  with  regard  to  the  pannel,  who 
if  he  had  any  relevant  ground  of  exculpation, 
would  have  access  to  prove  friendship  with  tlie 
defunct,  to  take  off  any  chaiige  of  (»reoedent 
quarreb,  whereof  he  could  not  be  ignorant 
And  still  tbero  must  be  less  ground  of  com- 
plaint, where  no  good  reason  of  exculpation  is 
offered,  whereby  the  pannel  can  be  allowed  to 
adduce  proof,  which  it  is  believed  is,  withoat 
contradiction,  the  case  upon  the  first  branch  of 
the  libel. 

As  to  the  two  last  branches  of  the  indict* 
ment,  i(  was  alleged,  '*  That  several  circum- 
fitances  attending  the  fact  complaiped  of  were 
concealed,  which,  when  ^opened,  afforded  the 
pannel  plain  and  obvious  defbnees ;  apd  tbere- 
fore  it  was  informed.  That  the  |>annel,  a  per- 
son disposed  to  peace,  and  in  entire  friendship 
with  the  defunct,  chanced  to  be  in  company 
with  him' about  the  time  charged  in  theiodid* 
ment,  with  one  John  Lyon  of  Bridoeton,  and 
others:  that  firidgeton  gave  him  rae  highest 
provocation,  not  only  by  words,  but  by  prooeed- 
mg  so  far,  as  to  throw  him  into  a  kennel,  where 
the  pannel  was  in  hazard  of  perishing,  bein|; 
extremely  drnnk :  that  getting  op,  heated  with 
liquor,  and  so  extremely  provoked,  be  drew  hie 
sword,  and  pursued  Bridgeton,  and  that  the  de- 
funct thrusting  himself  between  them,  casually 
received  the  thrust  aimed  at  another." 

From  these  circumstances,  it  was  pled  for 
the  pannel,  '« That  if  be  did  kill  the  defunct,  it 
was  a  mere  misadventure,  rather  a  misfortune 
as  [than]  a  fault,  and  in  no  event  could  subject 
him  to  the  p^na  or(finarta  ;  for  that,  Imo.  In 
these  circumstances  bad  be  killed  the  said  John 
Lyon  of  Bridgeton,  the  pain  of  death  could  not 
have  been  inflicted  either  by  the  law  of  God, 
the  common  law,  nor  by  the  municipal  law  of 
this  kingdom,  neither  by  the  kiws  of  other  well- 
govern^  realms ;  particularly  by  the  Jaws  of 
our  neighbouring  nation,  in  regard  the  fact  was 
done  or  suddenty,  by  a  person  in  drink,  and 
highly  provoked." 

And,  Imo.  As  to  the  law.  of  God ,^ chap,  xxi, 
V.  13,  of  Exodus  was  appealed  to,  where  it  is 
said,  "  that  if  a  man  lie  not  in  wait,  there  was 
to  be  a  place  appointed  whither  he  should  fly ;" 
which  seemed  to  require  forethought.  And 
the  xxxvth  chap,  of  Numbers,  ver.  22,  where 
it  was  said,  '^  That  if  any  ooe  thrust  another 
suddenly  without  enmity,  the  congregation 
was  to  judge  between  the  slayer  and  the  re- 
venger of  wood  i"  from  which  it  would  i 


77J         Jor  the  Murder  of  the  Earl  nf  Strathmore.  A.  D.  1798, 


[78 


thmtslftaffliterof  suddentT  was  not  naoiihab!e 
fcy  death. 

To  this  it  was  answered,  that  in  the  law  of 
God  the  general  mle  was,  •<  Whoso  sheddeth 
man's  bliMd,  by  man  shall  his  blood  be  shed : 
And  at  the  hand  of  man,  and  at  the  hand  of 
every  man's  brother,  and  at  the  hand  of  every 
beast  was  Ibe  life  of  man  to  be  required,"  Gen. 
€bap.  IT.  That  by  the  law  of  Moses,  death  of 
a  suddenty  was  plainly  capital ;  nor  had  the 
manslayer  the  benefit  of  the  city  of  refugee, 
but  where  the  slaughter  was  mere  misfortune, 
sud  casoal,  which  was  plainly  the  meaning  of 
the  words  in  Exodus, "  If  )a  man  lie  not  in  wait, 
but  God  deliver  him  into  his  hand ;"  which 
could  not  with  any  propriety  be  understood  of 
•laughter  committed,  where  the  intention  and 
design  « antecedit  ictum  licet  non  congressum.' 

And  this  matter  IS  dearlv  explained  in  the 
J5tfa  chap,  of  Numbers,  wnere  he  who' smites 
with  an  instrument  of  iron,  is  called  a  mur- 
derer; and  where  it  is  said,  "That  he  who 
imites  with  a  throwing  stone,  or  with  a  hand 
weapon  of  wood,  wherewith  a  person  may  die, 
and  be  die,  the  murderer  is  surely  to  be  put  to 
death."  And  then  the  law  proceeds  plainly  to 
treat  of  cases,  where  death  ensues  from  strokes 
or  thrusts  of  a  weapon  not  deadl;^,  and  there 
it  requires  indeed  hatred  and  enmity  ;  but  if  it 
be  done  suddenly  and  without  enmity,  or  (which 
is  remarkable)  in  the  83d  verse,  «<  With  any 
•tone  wherewith  a  man  may  die,  seeing  him 
not,  and  was  not  his  enemy,  nor  sought  his 
harm ;  then  the  congregation  was  to  judge  be- 
tween the  slater  and  the  revenger. of  hlood." 
From  which  it  is  plain,  that  slaughter  upon 
•oddenty,  even  without  forethought  or  previous 
enmity,  was  capital  by  the  law  of  Moses,  if 
Ibe  wound  was  given  with  a  lethal  [deadly] 
weapon,  except  when  it  was  done  by  mere 
chance,  as  by  throwing  a  stone  whereby  a  man 
may  die,  the  person  who  threw  it  seeing  him 
ftot,  and  so  at  no  time  was  his  enemy,  or  sought 
bis  harm.  And  this  ia  the  case  mentioned, 
chap.xix,  ver.  4,  Dent,  where  it  is  said,  <•  Who- 
so killeth  his  neighbour  igporantly,  whom 
he  haled  not  in  time  past'*  (which  is  limited  by 
the  example  immediately  subjoined  to  homicide 
merely  casual),  «  shall  fly  into  one  of  these 
dtiea,  and  live."  Now,  in  the  pn-sent  case,  the 
nature  of  the  weapon  and  of  the  wound  are 
snch,  as  clearly  exclude  founding  with  any 
colour  upon  the  dispositimlof  the  law  of  Moses, 
thougii  the  question  were  of  the  panneFs 
daimia^  the  benefit  of  the  city  of  refuge.  But 
neither  is  it  an  argument  of  any  force  to  plead, 
that  where  the  benefit  of  the  city  of  refuge 
was  granted,  that  by  the  law  of  nature  the 
crime  was  not  capital ;  fur  the  revenger  of 
bleod  eould  never  have  been  tolerated  to  kill 
the  city  of  refuge,  where  innocent 


blood  was  spilt,  whereby  the  land  must  have 
heea  pallnled,{and  the  subjects  were  permitted 
impmt^  eo  notoriously  to  break  in  upon  the  es- 
tablisbed  laws  of  nature;  and  therefore, 
though  it  b  an  argument  of  unavbidable  force, 
Ibal  wkerarar,  by  tlie  law  of  Closes,  capital 


Iraoishments  are  allowed;  such  punishments  are 
awful:  But  the  argument  is  not  of  equal 
strength,  that  where  the  powers  of  the  law  were 
suspended  by  the  ju$  asjfU  established  by  posi- 
tive precept*  that  therefore,  in  countries  where 
there  is  no  such  privilege,  either  by  the  laws  of 
God,  or  the  laws  of  the  land,  that  there  the 
punishment  is  not  to  be  capital,  where  the  ju$ 
avfli  could  have  been  claimed. 

2do.  It  was  contende<l,  "  That  by  the  com* 
mon  law,  not  only  dolui  but  praponium  way 
necessary ;  and  that  slaughter  committed  on* 
petu  et  rixd  were  not  to  be  punished  capitally.*' 
And  to  this  purpose,  the  authority  of  the  leanH 
ed  Voet,  waa  cited,  who  seems  to  say.  That 
in  rixd,  if  the  person  cannot  be  discovereid  who 
gave  the  deadly  wound,  the  ordinary  panish- 
ment  should  not  take  place. 

But  when  this  matter  is  consideied,  it  is 
plain  there,  arises  no  good  qigument  for  tha 
pannel  from  the  common  law:  For  though 
there  is  a  difference  to  be  made  between  pro- 
potiium  and  mackinatio  pr^emeditatii,  and  sud* 
den  passion  and  heat  of  drink,  determining  the 
will  to  commit  the  crime ;  yet  as'  laws  were 
made  and  became  necessary,  chiefly  from  the 
depraved  passions  of  mankind,  they  cannot  af* 
ford  a  sufficient  excuse  against  the  ordinary 
punishment  of  an  atrocious  crime ;  and  there 
IS  dolus f  when  a  crime  is  even  committed  of  a 
sudden,  although  there  be  no  forethought:  So 
it  is  commonly  said,  that  opportunity  makes 
the  thief,  and  thefl  is  committed  unpelu,  never- 
theless not  without  dole..  Nor  is  it  necessary 
to  prove  or  libel  a  forethought  in  the  oommis* 
sion  of  the  crime.  In  the  same  manner  pas- 
sion or  provocation  may  unfortunately  deter* 
mine  the  will  to  the  commission  of  a  horrid 
crime ;  but  it  would  be  of  dangerous  conse- 
quence to  allow  of  bloodshed  under  colour  of 
passions  which  men  ought  to  subdue,  or  of 
drunkenness  which  thev  ought  to  avoid,  or  of 
a  sudden  vicious  turn  of  mind ;  and  thmfors^ 
in  the  Roman  law,  whoever  committed 
slaughter  dolo  maloy  whether  deliberately  and 
upon  forethought,  or  of  suddenty,  waa  to  be 
punished  ex  lege  Cornelift  de  Sicariis .  Aud  to 
shew  that  it  was  sufficient,  that  the  design 
should  only  precede  the  act  from .  which  death 
followed,  and  not  the  meeting  of  the  persons, 
as  the  acts  of  the  mind  are  only  to  be  known  by 
external  circumstances ;  the  kind  of  weapon, 
in  the  same  manner  as  in  the  law  of  Moses,  was 
sufficient  to  found  a  presumption  of  such  pro^> 
pon/ioR,  as,  jomcd  wiili  the  act  of  killing, 
brought  the  manslayer  under  the  psroa  Icgis 
Comelie-.,  So  ia  the  1.  1,  §  S.fi".  ad  kf/em 
Comeliam  de  Sic.  it  is  said,  <'Si  gladiufli 
strinxerit,  et  in  eo  percusserit,  indubitat^  occi« 
dendi  animo  id  eum  admisisse  ;*'  and  if  pri^ 
forethought  had  been  necessary,  the  kind  of 
weapon  could  not  possibly  have  fouoded  a  aufr 
ficient  presumpti«>n :  'But  as  it  manifestly  made 
appear  the  intention  to  kiU,  whether  that  inten- 
tion had  its  birth  from  passion  or  drink,  it  waa  - 
voluntary  slaughter,  done  .deditd  opcrd^  and 
therefore  to  be  pttaished^capitally,     And  the 
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pMsige  dted  fraos  the  learned  Voet,  rather 
coDfirais  this  doctrine,  That  if  tjt  rixd^  which 
niut  aoppoie  suddenly,  the  per§on  whd  inflicu 
ed  the  mortal  wound  ww  discovered,  be  was  to 
lie  subjected  to  the  ordinary  pnnisbment.  And 
the  saooe  author,  §  9.  of  that  title,  observes, 
fhat  though  such  as  eommit  slaughter,  colore 
iracundUBy  may  be  said  impetu  delinquerti 
yet  there,  "  neque  judicium,  neque  assensus 
aaimi,  neque  voluntas  deest;"  and  says.  That 
a  person  provoked  by  verbal  iiyuries,  how 
great  soever,  was  not  nee  from  the  panai^rdi' 
^MTM.  And  tbe«trutb  is,  if  passion  and  provo* 
cation  were  sufficient  to  excuse  slaughter,  it 
wero  in  vain  to  lay  down  the  rules  so  anxiously 
conceived  in  the  taws  concerning  the  <*  mode- 
naacn  inculpate  totebs,''  where  the  slayer 
most  prove  that  he  was  "  constittltus  in  perip 
culo  vte."  And  had  the  case  stood  otherwise 
in  the  Roman  l^w,  it  could  never  have  been 
donbted,  w4ien  jolousy  was  the  rage  of  a  man, 
and  adoHary  the  h^hert  provocation  against  a 
husband,  and  a  real  injury ;  the  question  could 
sever  have  been  stated  to  be  determined  by  the 
emperor,  as  in  1.  S8,  ff.  §  8,  ad  le^m  Juliam  de 
sulult.  Whether  a  husband,  **  impetu  tractos 
doloris,  mcorem  in  adulterio  deprebensam  in* 
terfecerit,'*  was  liable  to  the  pmoa  legis  Cor- 
nelin  de  Sicariis  ?  And  who,  by  that  decision, 
upon  the  peculiar  circumstances  of  the  case 
was  exeem^  [exempted],  and  nevertheless 
made  subject,  si  loci  hutnilit,  of  being  condemn* 
ed  adapus  perpetuum^  ^nd  li'honesUor  was  to 
be  condemned  relegari  in  insulam.  But  as  the 
case  must  be  determined  upon  the  law  of  Scot- 
land, it  is  unnecessary  to  dwell  too  long  upon 
the  arguments  drawn  from  the  Roman  law. 

dtio.  It  was  contended  for  the  pannel,  **  That 
by  the  law  of  Scotland,  slaugbter  and  murder 
were  of  old  different  species  of  crimes,  and 
only  murder  committed  u|ioo  forethought  fe- 
lon3r  was  pmperly  computed  murder,  and 
punished  .as  such  ;  hot  that  slaughter  ooro- 
mitted  upon  suddenty,  or  chaud  melie,  and  m 
ti^d^  was  deemed  only  hamicidium  culpotum, 
and  not  piinishable  by  death."  And  to  support 
this  position,  several  acts  of  parliament  were 
Appealed  to,  by  which  it  was  statuted,  that 
murder  was  to  be  capitally  punished ;  bat  ehaud 
melUf  or  slaughter  committed  upon  suddeutv, 
was  to  be  punishable  according  to  the  old 
laws :  and  that  in  this  case,  if  the  pannel  had 
even  killed  Bridgeton,  at  whom  he  aimed  the 
thrust,  in  the  circumstances  above  set  forth,  it 
was  not  murder  upon  forethought,  but  upon 
auddenty  and  high  provocation. 

To  this  it  was  answered,  That  this  doctrine, 
ao  directly  contrary  to  the  received  opinion, 
bad  little  countenance  from  the  old  laws  and 
ajpts  of  parliament,  less  from  the  oonstauit 
practice  before  the  act  of  parliament  king 
Charles  9,  in  the  ^r  1661,  and  stood  in  plain 
icootradiction  to  this  last  law,  and  the  eonstaat 
practice  and  repeated  decisions  of  the  Court  ef 
Justiciary  from  that  time  down  to  this  day. 

By  the  old  law,  particularly  chap.  3,  of  the 
4ntttatQt«i  9f  kng  Robert  l,  intitled,  Alen 


<eondemoed  to  the  Pcath  ebiNiM  sat  be  re« 
deemed,  **  It  is  statuted  and  ordained,  ^f  any 
man,  in  any  lime  eomiafp  or  Impane,  as  con* 
vict  or  attainted  of  slaughter,  raif,  or  any  othet 
crime  touching  life  and  limb,  ooainMB  justice 
shall  be  done  npon.  him,  without  aoy  ran* 
some."  Here  slaugbter  in  general  ia  anen- 
tioned,  and  justice  waa  to  be  dona  ufien  the 
person  convict  of  it,  and  the  poaisbjMent  by 
the  title  was  plainly  death :  ao  that^  at  corn* 
men  law,  slaughter  in  general  waa  capitals 
The  next  paragraph  does  mdeed  save  the  luug*a 
power  (wnich  must  be  the  power  of  pardoBing)^ 
and  the  liberties  granted  W  the  Jung'  to  me 
kirk  and  kirkmcn,  and  other  lords;  which 
must  be  understood  of  special  imasuoities  in 
the  case  of  manslaughter :  for  no  privilege  wss 
to  protect  against  murder  upon  loretbought  i 
and  the  exception  confirms  the  rule. 

By  chap.  4S,  of  tbe  sUtules  of  i;iog  IUh 
bert  3,  it  is  statuted,  '*  That  na  mao  use  any 
destruction,  hersbips,  burning,  reify  daughter, 
in  time  to  come,  under  the  paia  of  tinsel  of 
life  and  goods:"  whereby  the  pain  of  deaib 
ia  clearly  made  tbe  ounishment  of  slaugbter 
in  general.  And  in  the  immediate  aubseqneitt 
chapter,  the  sheriff  was  to  take  diligent  inqui- 
sition of  destroyers  of  the  country,  or  such  as 
had  destroyed  the  king's  lieges  with  herships, 
slaughter,  &c.  and  was  to  take  hail  from  them, 
if  arrested,  to  compear  at  the  next  justice- 
ay  r  ;  and  if  bail  was  not  given,  tbe  shesiff  wss 
to  put  him  to  tbe  knowledge  of  an  assize : 
<<  And  gif  be  be  taynt  with  the  assize  for  tkc 
an  tre^passour,"  it  is  said,  '*  He  shall  be  con- 
demued  to  death :"  which  seems  only  to 
relate  to  manslaughter,  and  not  to  murder 
upon  forethought  felony,  which  was  one  of 
the  pleas  of  the  crown,  to  be  tried  only  before 
the  lung's  justiciar;  as  is  evident  from  chap. 
11,  king  Malcolm  3's  laws,  and  chap.  1S| 
and  15,  wliereas  slaughter  might  be  tried  by 
the  sberifT,  where  there  was  a  certain  accuser, 
as  appears  from  book  1,  of  the  Regiam  Ma- 
jestatem,  chap.  1,  §  7,  8,  9. 

There  are  sundry  others  of  the  old  statutesi 
that  seem  plainly  to  pre- suppose  thatslaugh« 
ter  was  capital,  and  particularly  these  of  Alex- 
ander  2,  chap.  8,  §  3, 4, 5,  6;  And  so  Skeoe 
in  his  Treatise  of  Crimes,  tit.  2,  chap.  6,  ssys, 
"  That  shiughter  in  risd,  or  ehaud  meUe^  is 
generally  punished  by  death,  and  confiscatioa 
of  the  moveable  goods  pertaining  to  the  trvs- 
passour;  but  with  this  differenoe,  that  tbe 
girth  or  sanctuary  was  no  refuge  to  him  who 
Commits  slaughter  by  forathooght  felony,  but 
he  should  be  delivered  to  the  judge  ordinary, 
to  nnderly  tbe  law:*'  which  plainly  appeal* 
from  act  23,  pari.  4,  James  5,  whereby  ««»• 
ters  of  girtli  are  ordained  to  deliver  op  sach 
persons  as  are  guilty  of  murder  upon  fore* 
thought  felony.  And  it  is  in  vain  to  found 
npon  Law  90,  pari.  6,  James  1,  which  says 
in  the  end,  ''  Gif  it  be  forethought  felony,  be 
shall  die  therefore;'*  because  the  act  relates  to 
all  manslayers;  and  though  that  particitlsr 
and  most  atrocious  species  be  meatioDed,  » 
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that  for  whieh,  the  raordei^r  shwild  die,  yet 
the  argumcDt  will  not  hotd,  that  tberefere  no 
other  kind  of  sleagbter  was  eaptial:  for  it  is 
there  said  in  the  general,  that  if  the  slayer  is 
taken  witbied  hand,  the  law  shall  be  done 
upon  him  within  fhat  sun ;  which  cannot  be 
understood  of  a  crime  not  cspilal.  And  sir 
Geoige  Mackensie,  in  his  obser? stions  upon 
it,  says,  '*  This  may  seem  to  imply,  that 
men  die  not  for  murder  committed,  without 
forethought  felony ;  but  this  holds  not  in  our 
law,  ibr  murder,  though  committed  without 
forethought  fetony,  is  punishable  by  death, 
except  it  was  either  casual,  or  in  pelf-iiefence." 

The  act  51,  pari.  S,  James  1,  was  im- 
properly founded  on  by  the  pannel's  procura- 
tors ;  for  thst  act  does  no  more  than  extend 
the  difference  between  forethought  felony  and 
ckttud  meUe  to  all  transgredsions  as  well  as 
slaughter ;  as  sir  George  Mackenzie  observes 
upon  that  law,  where  he  says.  That  ckaud 
rneUe^  or  komkidum  im  rixd  commissum^  is  ca« 
pital  by  our  present  law. 

That  criminals  who  rssorted  to,  and  took 
sanctuary  in  churches,  hsd  protection,  though 
their  crimes  were  capital,  is  extremely  plain 
from  chap.  6,  of  the  statutes  of  K.  Alex- 
ander S,  where  it  is  said,  <«  That  thicTes  and 
reivers  who  fly  to  haly  kirk,  if  moved  with  re- 
fientance,  he  confess  that  he  has  heavily 
sinned,  and  for  the  love  of  God  is  come  to  the 
House  of  God  for  safety  of  himself,  he  shall 
have  peace  in  this  manner,^  that  he  ahall  not 
lose  his  life  nor  limb,  but  restore  what  he  had 
taken,  and  satisfy  the  king,  and  swear  upon 
the  Evangd,  that  for  thereafter,  they  shall 
never  commit  reif  nor  theft ;  but  if  he  declared 
himself  innocent,  he  was  to  be  tryed.'*  And 
In  the  last  paragraph  of  that  chap,  it  is  said, 
«  Moreover  roanslayera,  &c.  if  th^  fly,  in 
manner  foremid,  to  the  kirk,  the  law  afore- 
ssid  shall  bd  kept  and  observed  to  them." 

There  seems  to  have  been  this  other  differ- 
ence too,  by  the  books  of  the  old  law  between 
murder  upon  forethought  and  slaughter,  that 
the  trial  of  murder  was  summar,  whereas 
manslaughter  could  not  be  tried  till  after  forty 
days,  as  appears  by  the  statutes  of  Robert  S, 
from  chap.  S,  to  chap.  9. 
>  After  the  Refwmation,  when  the  jus  oiyli, 
formeriy  given  to  churches,  dropped,  the  dis- 
tinction between  murder  and  manslaughter 
was  looked  on  wi|,h  less  attention,  and  libels 
were  commonly  framed  indifferentl}r,  for  mur- 
der, and  slaughter  in  general,  without  any 
mention  of  forethought  felony ;  nor  was  it 
ever  ol^ected,  that  malice  or  premeditate  de- 
sign was  reouisite  to  make  the  crimtf  capital : 
and  criminals  ^ere  punished  to  death,  where 
from  the  proof  there  was  not  a  ook»ur  or  pre- 
tence of  forethought,  or  any  premeditate  de- 
sign ;  as  will  appear  from  looking  into  the 
books  of  adjournal.  And  many  instances  might 
be  given,  partKuhu'ly  in  the  case  of  Jean 
Corrie  agamst  Wilham  Eraser,  the  last  of 
July,  1641;  where  the  panoel  was  condemned 
upon  an  Mctrajudidal  eonffSsicBi  sdiiUBisu- 
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lated  with  other  circumstances ;  io  wbieh  he 
set  forth  the  fact,  that  the  defunct  and  he  had 
some  little  quarrel  about  a  staff;  and  hearing 
that  he  had  murdered  his  brother,  he  came 
into  a  house  where  the  defunct  was ;  and  that 
either  the  defunct,  or  sogie  other  that  was  by^ 
took  the  pannel  by  the  arm,  to  hokl  htm: 
having  freed  himself,  he  aimed  a  stroke  with 
a  whinger  at  the  defunct's  arm;  but  missing: 
it,  he  struck  the  defunct  about  the  pap :  and 
upon  this  proof,  he  was  found  guilty,  and 
executed. 

In  the  case  of  Bruce  sgainst  Marsliall,  the 
Srd  April,  1664,  slaughter  was  libelled,  and 
he  was  condemned  upon  his  own  judicial 
confession :  from  which  it  appears,  that  he 
was  so  fiir  from  having  any  forethoiight,  that 
he  suffered  not  only  the  greatest  provocation 
in  words,  but  was  even  heat  with  hands  and 
feet  by  the  defunct  while  he  was  on  the 
ground;  but  at  last  getting  up,  and  (as  the 
confession  bears)  beinsr  overcome  with  |MS«on, 
he  drew  a  knire,  and  struck  at  him  in  two 
several  placef  of  his  body,  whereby  he  died. 
And  upon  this  confession,  where  there  wa» 
suddenty,  provocation  and  passion,  he  wse 
brought  in  as  guilty,  and  condemned  to  be  be* 
headed. 

The  law  remaining  somewhat  uncertaitt  con* 
ceming  casual  homicide,  and  there  being  no 
longer  any  benefit  of  girth  as  formeriy ;  in 
the  yesr  1649,  an  act  was  passed  during  the 
usurpation,  for  removing  all  question  and  ooubt 
that  might  thereafter  arise  in  criminal  pnrsuite 
forskkugbier,  ordaining,  that  the  cases  of  ho- 
micide after-following,'  viz.  casual  homicide, 
homicide  in  lawful  defence,  and  homicide  com- 
mitted  upon  thieves  and  robbers,  should  not 
in  time  coming  be  punished  by  death,  not* 
withstandui|[  any  laws  or  acta  of  parliament, 
or  any  practick  made  heretofore,  or  observed  in 
punisbiuff  of  slaughter.  And  this  passed  into 
a  law  after  the  Restoration  in  the  year  1661 } 
and  at  the  same  time,  all  decisions  given  con- 
form to  this  act,  since  the  4th  of  February, 
1649  years,  are  dechured  to  be  sufBcient  to 
secure  all  parties  interested,  as  if  the  act  had 
been  of  that  date ;  which  was  necessary,  be- 
cause the  acta  during  the  usurpation  had  been 
rescinded :  and  this  law  has  ever  been  looked 
upon  as  the  standard.  And  the  practice  of 
the  Court  of  Justiciary,  since  that  time,  clearly 
demonstrates,  that  slaughter  of  suddenty,  and 
slaughter  upon  provocation,  which  could  not 
be  brought  under  one  or  other  of  the  particu- 
lars there  mentioned,  have  been  taken  to  be 
camtal. 

The  procurators  for  the  pannel  here  observ* 
ed,  *«  That  though  in  the  cases  there  mention- 
ed, the  law  ordaued  slaughter  not  to  be  capital, 
yet  it  neither  said,  nor  supposed,  that  the  for- 
mer law,  whereby  pannels  were  entitled  to 
Elead  against  a  capital  punishment,  was  there- 
y  abrogated,  but  only  statuted  in  the  cases 
there  mentioned.' ' 

To  this  it  was  answered,  that  the  narrative 
of  the  stattttt  was  fer  removing  of  all  qucsiiMS 
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a»d  dmAt  thai  BMgr  aciw  t^reaftcc  » 
psraaiu  forslao^hten)  muI  ooofi^ocntly  OHmofc 
be  siifpMed  to  hate,  lelfe  ^idid'uhemM^Mml^ 
the  panoeL'*  imNNiiaton  bmmI  adiait  wape 
iiMflo dear  ae  caaoal*  homietde, and  famDicide 
m  defence:  nay,  the  law  seeina  to  aoppoie 
pretty.  plaiaiyYthk  all  akaghtor  by  the  la«ra 
aad  act$  of  parliameat,  or  praotioks,  leas  capi* 
taAf  aot  deokriiy  wliBt  was  law  froaa  ao^  otber 
liertod:  tinn  tlie  year  Id^^  but  eDacttog  the 
aama  vfitka  iuni.oibt^an^c^afld  j^dgipg  it  neoes*- 
aary  to  coDfinn  the  deeisioof  that  had  |iaa^ 
oanbrm  io  that  aek  dunng  the  uaurpatioot 
nAiieh  wottid  have  been  Tain,  i^  it  had  net 
been  atteastdoubtfhlt  whether  caaual  hoBBieide, 
hemicide  iplawfitl  defence,  and  slaughter  ooaa* 
nitled  open  Ihierea.  and  robbem,  did  not  sob- 
jeel  tboee  goilty  to  the  pain  of  deaftb :  and  if 
thoae  degreea  of  heoiicide  wefe  ao  nioeh  aa 
doubtfn^  it  18  not  poaiibie  to  eoDeeive  that 
ckamd  melkf  or  slaoglKer  eonmitted ,.  deii/^ 
of9ri,  thpogb  withoat  fbrelhougbt^  waay  by  the 
law  of  Soelland,  not  oapilaL  Or  if  it  ahonld 
be  aupposad  to  have  been  donbtfiilt  whether 
theie  left  degreea  of  homieide  were  capital : 
that  the  leffialalure,  upon  a  nannlive»  tint  all 
^watioQ^auddoubt  that  might  ariae  hereafter 
in  criminal  unrsuita  for  slaufrhter,  ahould.  be  i 
— ?ed,wio«ddir '     '^     * 


k  have  enacted  in  the  olcaier 
with  a  noa  obtianU^  and  lefl  the  more  difficult 
in  the  dark,  aa  sorely  the  greatest  advocatee 
ftr  slaoijfater  on  soddenty  mnst  admit,  that,  at 
least,  it  is  mere  culpable  than  either  homicide 
merely  easoal,  or  homicide  in  lawful  deftoce. 

The  ainmient  drawn  from  the  ruhrick  of  the 
act,  wfaion  mentkms  degreea  of  casual  homicide 
only,  catt  conclude  no  moie,  than  that  the  title 
is  imperfect ;  and  it  wouU  be  resting  too  much 
upon  an  amiment  ^  rubrOf  to  make  it  defeat 
whatiasaidiin  the  kiw,  that  all  quesliena  con- 
oeminff  shiagbter  were  thereby  to  be  rcmo? ed, 
and  which  oppoass  casoal  homicide  to  liomi'- 
cide  in  lawful  defenoe ;  and  consequently  can- 
not under  the  words,  <*  casual  hoaucide,'*  com- 
nrehend  all  slaughter  not  upon  forethought  fe« 
leny.  And  sir  Gieorge  Mackenzie  in  his  pbser'^ 
▼ations  upon  the  act  takes  notwe,  that  the  title 
is  rery  ridieuk>us,  and  consequently  no  argu*- 
nient  can  be  drawn  from  it 

One  tbioff  it  may  not  be  improper  to  notice, 
is,  that  if  killing  by  forethoogbt  felony  was  the 
only  species  m  siangbter*  capital,  the  crown 
was  disabled  from  paidoniiig  any  capital 
alaoghter  whatsomerer,  wbich^oes  not  appear 
to  bare  been  the  opuuon  of  our  lawyera. 

As  to  the  deoisioBS  subsequent  to  this  law, 
they  will  be  found  entirely  agreeable  to  the 
doorine  now  laid  dov^n ;  sir  Geoige  Mackenzie 
ebaerves,  that  though  man;^  lawyers  are  poei- 
'  tire,  that  though  homkidktm  tn  md,  even 
where  the  author  of  the  plea  is  known,  may 
by  the  rigor  of  law  be  punished  by  death,  yet 
that  no  country  uses  this  rigor;  yet  he  remem- 
bered^ that  in  William  Ponghiss's  case,  this 
was  urged,  and  albeit  it  was  not  proien  that 
he  was  the  killer,  yet  the  assize  found  him 
guilty,  and  he  thcceupoD  died.    Thisisacase^ 


,  than  where  the  peswn  that 
gave  the  Bsertal  Wound  ia  hoewn,  tfaoojij^  {^en 
suddenlgrs  Mid  eran  upon  pmrocatuin ;  and 
therefore  ahews  whationr  law  is,  and  with  how 
litUe  reason  the  proeuiators  for  Ifae  pennel  • 
maintam  their aiKument  upon  ihe  law  ef  Scet- 
land. 

In  the  ease,  his  nuyesty's  advocate  against 
Nicolson,  the  S4th  June,  1673,  murder  ^  and 
slaughter,  without  forethought,  were  charged 
upon  Nioolson^  the  panoel;  and  hia  prooara^ 
toM  pleaded  the  benedt  of  the  act  of  parliament 
anent  casual  hoauekie,  in  the  eeverat  degreea 
thereof,  he  being  m  a  eendition  that  he.  wan 
net  able  to  cemeosber*  To  this  fib  waa  anawer- 
ed,  that  |he  defence  was  not  ffclEismt,in  veguA^ 
the  homicide  could  net  be  said,  ta  be  casual, 
snob  aa  the  case  of  throwing  of  sisnce  ever  - 
dikes,  and  aooidentally  killing  a  peaaenycs:  • 
and  tiie  pennd  bsering  sAerwasde  propsaed  e 
defenee,  that  being  in  use  teearry  a  gun  an  » 
fowlert  and  calliog^aooideBtally  foe  meat- to  hie 
dogs  at  a  mill,  the  defunct  fell  upon  him,  and 
ofljered  to  seenrehim'as  a  Preneh  aofalier\  or  fit 
to  be  one ;  in  the  straggle,  bin  gnubeiBg  helf . 
bend,  went  off,  and  \uSoA.  the  deftmet:^  both 
the  libel  end  defence  were  found  relevam,  and 
it  appeared upea-the  proof,  that  Nicolson  wee. 
droafc,  and  that  there  waa  no  provioua  quarrel ; 
but  takiag  exceptton  atsonsewhat  the.  defisnct 
said,. he  shot  him  with  bis  gun;  andbjr  ihw 
verdict  of  the  asaize^  '*  he  waafewid  guittg^  ef 
the  slaughter  committed  uiMm  the  defi«pot^'* 
and  sentenoed  to  have  hie  bead  sIrudiL  off  iw 
the  6rasa>niarket;  which  ahowa  that  neither 
drunkenness  nor  suddenty  is  a  relevant  defence  • 
against  the  pomn  erdineria  in.  slat^ghter* 

And,  in  the  case  of  Hfnrray  contra  Omy, 
10th  June,  1678k?  the  lende  <' found  the  libel 
relevent,  and  that  there  was  no  neeessity  of  any 
distinct  probation  for  proving  preeogitate  noa- 
lice;'*   which  clearly  shows  that  slanghter, 
other  than  upon  forethought,  waa  capital.  And 
to  show  that  provocatMn  and  passion  are  not' 
received  as  d«enoes  against  the  p«n«  srdina^ 
rt0,a  multilode  of  decisbns  might  be  brought, 
particularly  in  the  ease  of  Aird,  who  was  in- 
dicted in  1693,  for  the  slaughter  of  Agnes 
Bayne,  having  given  hep  some  strokes  on  the 
side  and  belly  vrith  hie-  foot,  by  which  ehe 
fell  into  fbinling-fits,  and  tromediatelj  died« 
The  defence  was,  <*  great  provocation  and  ca^ 
sual  homicide:*'  provocation,  in  as  far  as  she 
threw  a  chamber  pot  in  bis  face ;  and  when  he 
gave  her  hard  words,  she  and  her  neighboara« 
fell  upon  him,^  and  beat  hna ;  upon  wbicb  he* 
gare  ner  the  strakee  above  mentioned.    And  in^ 
that  trial  it  waa  arg^ued,  there  waa  no^  aiumur 
occidendij  no  previoua  enalice,  no  mortal  wea» 
pen;  and  the  texta  from  Soripture  ui|^  in> 
defence  of  the  present  panneli  and  the  aigu- 
ments  from  the  civil  law,  npd  fhom  oor  own 
acta  of  parliament,  were  urged :  nevertheleea 
the  lords  ^«  found,  the  libel  relevant,  repelled' 
thedefenoee;"  and,  upon  the  pro^,  he  waa^ 
sentenced  to  die. 

In  the«aseof  WiUtem  Cannichael  in  1694,* 
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tma  AoDtfed  oi  to 
•n^MTM,  Uml  ftnlbttiigbt  wu  neilker  KbelM 
Bor  provai ;  and  ike  lords  fbond  tht  libel  rele< 
vaiitf  and,  upon  the  proof,  he  was  aenlaiced  to 
bcbaafed. 

^  In  the  Year  1695,  Geom  Caniinir,  writer  in 
Edinhwrgb,  was  indioted  tor  the  crime  ol*  mar- 
der or  maaslaoffalcr  of  Patrick  Falconer;  the 
deffliocs  now  olored  fir  tfa«  pannd,  upon  the 
difliinctionin  the  oM  kw,  between  foretlion^ht 
and  dlotM/flie//e,  were  offered;  nevertbelett  the 
hbd  was  fond  relevant,  and  the  aaaiee  re- 
tnmed  a  verdict  gniity  of  manrianghter ;  i^on 
which  he  was  condemned  to  die. 

In  the  caoe  of  Burnet  of  Otflops,  the  fiSd 
JMMinry^  171 1,  Ihongfh  adcAnce  was 


TetliBeliibel  WithonI  Ibietkonf  ht  was  foimd  re 
lerena:  end  in  that  of  Hnwiliini 


d<Nhi« 
be 


ttlie 


of  Green,  the 
to  prore, 
lof  Tho- 


ihe 


iiroirc 
levan 


,  iri6,  the  pannH 
maooidettlally  attli 
anas  Areie,  of  whoae  BMrder  he  ia 
Ibe  dnf  libelled,  with  oome  of  bis  acquamt- 
nncrs,  and  had  no  deadly  weapon  along  with 
ban;  that  hn  beoaaw  inefariated  ton grSu de- 
gree, and  having  left  the  house,  and  retnraed  to 
nak  for  the  slipor  cover  of  the  sheath  of  a  sword, 
4be  delbnet  gare  bin  moat  indecent,  iojwions 
and  econilens  tongnsge,  and  persisting  m  it, 
poshed,  or  struck  at  him  s^  his 
baving  the  scabbard  thereon,  that  be 
bad  reason  to  believe  had  a  crampet  upon  it: 
•nd  being  stiH  move  and  more  provoked  by  re- 
pentad,  i^fnrioos  words,  to  prstoct  hinnelf  from 
Inrther  Insoleuce  be  had  reason  to  look  ier,  the 
fannel  stiU  remaining  on  honeback,  the  de- 
ioBCt  rushed  UflMcif  open  the  sword.  And 
tUe  cirenmstantiate  fiust  was  offered  to  be 
n.  NevartiieleM  the  libel  was  found  re- 
ant,  and  the  pannel's  haill  defences  repelled, 
and  open  the  proof,  was  sentenced  to  have  his 
bend  severed  from  bis  body ;  and  was  accord- 
■inKly  beheaded. 

•In  the  case  of  Thomas  Ross  and  Jaffrey  Ro- 
berta, the  SOth  July,  1716,  H  was  pled  tor  the 
mmneis,  that  being  recmits  lately  come  from 
England  toSeotland,and  not  knowing  the  way, 
they  asked  the  defunct  the  read  to  £liaburgh, 
>whoref«ftiag  to  shew  it,  and  one  ef  the  pan- 
neb  expostidating  with  him,  why  he  treated  a 
^      .  ....  tosertetleking?    He 

'  1  words  with  res|xct 
of  the  pannels  having 
I  opprobrions  ezpres- 
t  he  same  up  to  Rom,  and  with  his  fiit 
■Me  htm  a  blow  on  the  iaoe,  and  then  palled 
Mm  down  to  the  ground,  and  beat  him  with  a 
great  stiok»  to  the  imminent  danger  of  his  life, 
saymg,  That  he  shooM  never  go  alive  out  of  his 
baiMli:  and  Roberts  having  come  to  biaasiist- 
and  reicaed  bun  a  little ;  Ross,  the  pan- 
pive  the  defunct  a  wound  with  a  knife, 
Mf  he  died.  Rom  pleaded,  there  neitlier 
was  ner  cenld  be  ^rethooght  fehw  y,  or  preme- 
ditato  maJise^  agamst  a  penon  whom  ne  bad 
before)  that  it  was  committed  open 
that  ba  had  the  highest  provote- 
Nof  aithelami  by  ihe 


nel,gave 
whamfhedied. 


intovleflutor,  Rom,  the  pannel,  his  givnig  tbe 
wound  was  fomid  relevant  to  infer  tbe  pain  of 
death.  And  the  defence  from  provocation  by 
woids,  and  receiving  a  blow  on  the  face,  bjh 
ing  pulled  down  to  the  ground,  and  beat  with 
a  giW  atnk  to  the  danger  of  bis  life,  joialto 
sustained  rdevant  to  restrict  the  libel  to  an  arbi- 
trary pnuisbment,  was  found  to  be  elnlsd  by 
the  reply,  that,  at  the  time  of  giving  the  wonnd 
to  the  defunct,  the  defunct's  bands  were  hekt 
by  Jaffrey  Roberts,  tbe  other  pannel. 
whence 'tis  evident,  that  skmghter  upon 

denty,  m  rixd  or  ekmid  meiUy  and  by  a  pi 

who  had  received  the  erealest  verbal  end  real 
injuries,  even  beyond  that  of  being  thrown  into 
the  kennel,  of  tbe  nabwe  that  is  act  forth  ioto 
which  the  present  pannel  was  thrown,  is  by  that 
interlocutor  found  homicidium  dolosum^  and  nqt 
cn^pontsi,  but  eapitol. 

And,  inavery  latetrhd,  in  thecaaeof  D». 
vidson,  tbe  soldier^  slaugbtor  upon  the  greatort 
enddenty  waa  sustamed,  and  he  wasnpoa  tte 
proof  en^oted  • 

And  theSudgnmnt  givm  ni  1717,  in  the  caaa 
of  Brock  and  Lindsay,  detemrines  this  point  b^ 
yond  all  dispnte.  These  panneb  were  no- 
cosed  of  the  murder  of  oae  Auderion :  and  an 
the  bbal  did  eipremly  nrt  forth  n  qnanrel  aad  n 
shruggUng  betwixt  the  two  pannels  and  the  d»* 
funct,  which  made  it  daicfctly  an  homkidium  in 
rtxd  ;  so  the  pannels,  at  least  Lindsay,  otfenad 
a  pretty  strong  defence,  nanbely,  that  the  de- 
funct, without  any  provocation,  jostled  them, 
and  struck  at  lindmy,  and  beat  him  down  to 
thegronod ;  and  it  waa  while  they  were  on  the 
grsond,  Uie  wound  nraa  given.  And  tbe  de^ 
fenre  was  pled  for  two  several  purposes  :  Fimt, 
tb^  the  Clime  was  not  capital,  beoanse  no  fore  - 
thought  fS^lony.  And,  Sdly,  to  entitle  theni  to 
the  act  of  indemnity,  under  which  all  bomii- 
cides  were  included,  except  wiltiil  murder,  and 
slaoghter  of  forethought  felony.  And  the  in> 
toriocotor  upon  the  r^ancy  wasintbir  woida, 
««  Find  the  pannels,  or  either  of  them,  at  the 
pkweand  tune  libelled,  their  giviMT  Archibald 
Anderion  a  cut  or  wound  in  the  neck  or  throal^ 
or  other  mortol  wound,  with  a  knife  or  othftr 
mortal  wenpon,  whereof  he,  the  defunct,  soon 
thereafter  died  ;  or  that  the  said  pannelB,  both 
or  either  of  them,  were  art  and  part  therein,  re« 
levant  to  mlhr  the  pains  of  death,  and  other 
pains  libelled :  and  repel  the  haill  defences  for 
the  pannel,  excepting  that  defence  pled  upon 
htfmiyesty's  gracious  act  of  indemnitor ;  ancat 
which  the  said  lords  superseded  to  gite  theit* 
judgment,  till  the  c^luskm  of  the  probation^ 
and  return  of  the  verdict." 

This  then  is  an  undoubted  auAority,  that 
homicide  may,  by  tbe  law  of  Scotland,  iafer  the 
pain  of  death,  though  it  be  neither  wilful  mnr- 
der,  properly  ao  speaking,  nor  forethought  f  ««> 
tony ;  otherwiee  the  Court  cOuld  not  have  found 
the  crhne  relevant  to  infer  tbe  pains  of  deaib^ 
and  at  the  same  time  reserve  the  consideratton, 
whether  there  was  any  torsthooght  fdaoy,  or 


Upon 


a  pmaf  was  adducecf^ 
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and  a  Teirdict  retained,  finding  Liadnjr,  one  of 
the  pannels,  guilty ;  and  yet  the  Court  having 
resumed  the  consideration  of  the  indemnity, 
Ibuod  him  iotitied  to  the  benefit  of  it :  that  is, 
in  other  words,  they  found  the  crime  was  nei- 
ther vohmtary  murder,  nor  slaughter  of  fore- 
thought felony.  So  that  it  is  plain,  had  not  the 
indemnity  intervened,  Lindsay  must  have  suf- 
fered death  for  killing,  though  there  was  no 
previous  design  of  forethought. 
•  And  an  interlocutor  upon  the  relevancy, 
much  to  the  same  purpose  with  the  former  one, 
was  also  pronounced,  the  31st  of  August,  1721, 
in  the  case  of  Samuel  Matthews,  a  soldier ; 
where  the  libel  was  found  relevant  to  infer  the 
pain  of  death,  reserving  the  consideration  of 
another  act  of  indemnity  then  pled  for  the 
pannd. 

It  would  be  in  vain,  and  lengthen  a  paper  al* 
leady  too  long,  to  riin  through  all  the  decisions 
which  shew,  that  neither  the  drunkenness  of 
the  pannel,  nor  provocation  given  him,  nor  the 
auddenty  upon  which  the  fact  was  committed, 
can  afford  a  defence  to  the  pannel,  to  exculpate 
the  slaughter,  or  lessen  the  ordinary  punish- 
ment ;  and  therefore  the  pursuere  shall  leave 
the  first  branch  of  the  defence  with  the  lords, 
with  this  observation,  that  if  it  is  really  founded 
in  law,  by  looking  into  the  books  of  adjournal, 
one  would  think  our  law  has  hitherlp  been  very 
ill  understood. 

Sdo,  It  was  offered,  what  indeed  is  atone  ap- 
plicable in  the  present  case,  <'  That  if  the  pan- 
nel intended  only  to  wound  or  kill  Bridgeton, 
and  by  misadventure  the  deoeast  earl  of  £ratb- 
more  was' wounded,  and  of  that  wound  died, 
the  pana  ordinaiia  was  not  to  be  inflicted.V 

It  was  answered,  that  according  to  the  rules 
of  the  ci^il  law,  he  who  intending  to  kill  one, 
kills  another,  is  nevertheless,  subject  to  the 
pana  ardinaria ;  so  Julius  Clarus  delivers  his 
opinion  in  his  Receptee  Sententiie  lib.  5.  § 
Jiomicidium,  N.  6.  where,  after  having  taken 
notice,  that  the  contrary  was  indeed  the  opinion 
of  some,  adds, "  Sed  eert^  ego  si  casus  contin- 
geret,  illi  facerem  caput  amputari."  And  the 
Teamed  Afathens,  lib.  48.  tit.  de  Sicariis,  §  13. 
j^ves  the  same  opinion,  observing  that  the  act 
18  consummate,  there  is  animu»  or  design  of 
killing,  and  death:  that  it  would  be  a  ridiculous 
defhnce,  that  the  pannel  intended  to  steal  the 
goods  of  one  man,  but  happened  to  steal  those 
of  another ;  or  against  adultery,  that  he  in- 
tended to  defile  one  man's  wife,  and  happened 
to  light  upon  that  of  another  e  and  he  thinks  it 
is  as  unreasonable  to  hope  for  safety  from  this 
defence,  that  tfaie  meaning  was  to  kill  one,  but 
Another  received  the  stroke  and  died. 

Voet  in  his  commentary  agrees  with  them, 
lib.  48,  tit.  R,  ne.  8,  where  be  sq^s,  that  there 
is  no  diffemce,  «<  Sive  vnlnus  in  titinm  di- 
rectum ab  eo  dedinatum,  Msevio  in  proximo 
atanti  lethale  fuerit,  sive  denique  occklatur  qui 
ecedis  impediendee  causa,  sese  medium  inter 
•gressorem  et  defendentem  interposuerit:  quia 
prxvalet,  quod  principale  est,  nee  error  talis 
toUitaitt  ocfiidmU  aoimoiD,  tutcsdem  lege 
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Cornell^  vindteaiidan."  And  for  tbis  not  only 
founds  upon  the  1. 18,  §  d,  et  §  ult.  ff.  de  injur, 
and  1.  5,  a.  1,  ff.de  servo  corrupto ;  but  adda 
the  authorities  of  Farinacius,  qniest.  125,  n. 
156,  et  157,  as  also,  that  of  Fachincns,  Carp* 
zoviusand  Berlichios,  and  others.  And  this 
opinion  obviates  the  defence,  as  put  in  its  most 
favourable  light,  which  however  would  be  of 
very  delicate  proef,  that  the  defunct  tfarusi 
himself  between  Bridgeton  and  the  pannd, 
and  received  the  stroke  aimed  at  the  other. 

The  learned  Saude,  lib.  5,  tit.  9,  defio.  6, 
which  has  this  title,  *<  Qui  alinm  pro  alk> 
occidit,  nihilominus  ordinaria,  leg.  Cornel, 
pcena  afficiendus,"  says,  after  agr^ng,  that/ 
according  to  the  Roman  law,  such  error  would 
not  have  excused  tbo  murder,  <*  Hiec  sententim 
ubique  usu  obtinuit,  et  secundum  earn,  reus  sd 
mortem  oondemnatus  et  decapitatns  est,"  17tk 
November  anno  1631;  and  tnere  alled^  the 
authority  of  Gomesius,  Emanuel,  Soir,  and 
Caroliis  Molin»u8,  <*Qui  alios  cumulat/' in 
his  book  ad  consuetudines  Parisienses.  And 
sir  George  Mackenzie  in  his  Criminals,  tit. 
Murder,  I  9,  says,  afler  stating  the  question, 
"  Yet  I  think  he  should  die,  seeing  the  design 
of  killing  a  man,  and  not  any  particular  man,  is 
murder ;  and  the  killer  intended  to  deface  God 
Almighty's  image,  and  to  take  from  the  king  a 
subject." 

It  is  nothing  to  the  pdrpose,  that  some  of  the 
authors  who  write  upon  the  Roman  law,  are 
of  a  different  opinion,  m  a  case  not  determined 
in  words  ^y  the  text,  when  the  bulk  of  the 
commentators  are  of  the  other  side,  the  most 
recent  and  of  greatest  authority ;  and  when  it 
appears  to  be  received  as  a  rule  by  the  practice 
of  n^ons,  that  the  ordinary  punishment  should^ 
be  inflicted.  And  it  may  not  be  improper  to 
observe,  that  the  cases  where  lawyers  dissent 
from  the  received  opinion,  are  generally  unjus- 
tifiable homicide,  that  is,  where  the  bystander 
was  killed,  when  the  killer  intended  ta  execute 
his  purpose  in  lawful  defence,  and  not  in  Ao> 
middoi  culpoto,  which  is  the  highest  the  pan* 
neVa  case  could  possibly  be  pled  upon  provoca- 
tion, according  to  any  opinion  delivered  by  the 
strongest  advocates  for  the  question  the  pannel 
pleads. 

That  it  is  not  always  necessary,  that  the  in- 
tention should  be  directed  towards  the  mischief 
done,  in  order  to  inflict  the  pain  of  death,  must  be 
evident  from  k)oking  to  the  xxi.  chap,  of  Exod. 
ver.  S9,  and  S3,  where, "  If  a  woman  with  child 
is  hurt  wheii  men  are  striving,  and  mischief 
follow ;  life  is  to  b^  given  forlife."  And  the 
kind  of  killing  now  in  qnestion  wss  plainly  such 
as,  according  to  the  law  of  Moses,  would  not 
have  intitled  the  slayer  to  the  benefit  of  the 
city  of  refuge:  For  though  in  the  xix.cbap. 
of  Deut  ver.  4,  <*  Whoso  killeth  his  neighbour 
ignorantly,  whom  he  hated  not  in  time  past," 
is  said  to  be  intitled  to  that  privilege ;  yet  this 
is  limited  immediately  with  an  example  of 
manslaughter  merely  casuaL 

The  procurators  for  the  pauiiel  hwistedy 
'« Tbat  this  kind  of  kiUing  was  iatifely  oasnaly 


the  contrary 
HawkiDi's  Pf< 
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Iwyoiid,  tiid  withoat  the  intention  of  the  party : 
That  in  the  caae  of  Masson,  in  the  year  1674, 
Boniet  of  Carlops,  and  aereral  others,  where  it 
appeared  there  was  no  intention  to  kiH,  the  pa- 
nishtneot  was  mitigated." 

It  was  answeredfThat  where,  from  the  nature 
of  the  weapon,  and  means  by  which  the  wound 
was  giren,  taking  mil  the  ctrcumstances  to» 
getb^,  there  was  no  evidence  or  presumption 
that  thie  pannel  intended  death  to  any  person 
whatsoerer;  and  the  propotitum  was  neither 
proTed  nor  could  be  presumed,  as  in  the  case 
ef  Masson.  And  in  that  of  Burnet  of  Carlops, 
where  persons  having  swords,  only  struck 
with  stares,  it  was  held  as  approaching  towards 
a  casaal  homicide.  But  that  can  never  be 
pretended,  when  the  wound  given  as  libelled 
was  so  clearly  mortal,  and  the  instrument  the 
most  lethal  [deadly];  and  the  decision  of 
Carlope,  even  with  that  difference,  stands  single 
in  the  books  of  adjournal. 

It  was  farther  contended  for  the  pannel, 
**  That  as  animus  oecidendit  and  dea(th  follow- 
me^  are  admitted  to  be  necessary,  in  order  to 
innict  the  highest  punishment ;  so  as  from  the 
drcumstances  mentioned  in  ezculpatioo,  it  is 
evident  there  was  no  intention  against  the  de- 
funct :  And  it  cannot  be  known  whether  the 
pannel's  design  was  to  kill  Bridgeton,  since 
be  was  not  killed,  or  if  the  wound  wonld  have 
been  mortal,  had  the  sword  reached  him ;  and 
consequently  the  necessary  requisites  to  consti-' 
tnte  a  macder,  were  not  to  be  found  here.'' 

It  was  answered,  that  the  invasion  vritfa  a 
mortal  weapon,  with  which  the  defunct  was 
killed,  was  a  sufficient  proof  in  law  that  the  in- 
vader intended  to  kill,  since  death  followed ; 
and  that  there  is  no  wounding  by  measure, 
and  certainty  not  to  kill.  The  act  implies  doius 
and  malice,  which,  with  death  following,  maJtes 
murder,  without  any  farther  proof  of  an  act  of 
the  will  to  kill ;  and  there  would  have  been  as 
little  evidence  that  the  pannel  intended  to  kill 
Bridgeton,  if  he  hail  actually  received  the 
wound  and  di^,  because  It  was  possible  the 
swoni  might  have  pierced  fiirther  than  he  in- 
tended ;  and  if  he  did  not  design  to  kill  Bridge- 
too,  and  killed  the  defunct,  he  must  have  been 
the  person  against  whom  the  mischief  was  di- 
rected. As  indeed  it  may  be  argued  from  the 
rage  and  drunkenness  pled  in  excuse  and  de- 
feoce^'it  is  possible  that  ts  rabie  he  intended  to 
kill  whAoever  he  met  with ;  and  if  rage  from 
passjoo  and  drink  is  allowed  to  palliate  murder. 
It  is  impofliible  any  one  lean  be  safe.  And  these 
rery  drcomstances,  without  which  the  defence 
has  not  a  colour,  must,  at  the  same  time,  give 
evidence,  that  the  pannel's  intention  of  pur- 
suing Bridgteton  with  a  sword,  was  to  kill  and 
destroy  him ;  for  he  pleads  them  to  excuse  his 
killing  of  the  defVinct,  as  suffident  provocations 
ao  incite  liim  to  it. 

The  law  of  Buf^d  was  frequently  men- 
tioned by  the  nrocurators  ibr  the  pannel  in  the 
pleadingi  as  what  would  justify  the  argumento 
Mughtlor  them  ;  and  particularly  it  was  said, 
«•  That  all  kiUing  of  a  suddenty  by  that  law, 
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ter,  and  not  murder.'*  But 
appear,  by  looking  into 


of  the  Crown,  book  1,  chap. 
31,  of  Murder,  where  he  clearly  distinguishei 
between  deliberate  murder,  andi  murder  com* 
mitted  on  a  sudden :  And  In  this  last  case^  ma- 
lice nrepensed  is,  by  the  law  of  England,  often 
implied,  as  lord  chief  justice  Keyllnge*  lays  it 
down,  Regina  9.  Mawgridge,  and  justifiles  it 
W  the  case  of  Holloway,  who  espymg  a  boy 
that  came  to  cut  wood,  took  him,  and  tied  him 
to  an  horse's  tail  with  a  cord,  and  then  gate 
the  horse  two  blows,  whereby  he  run  away, 
and  broke  the  boy's  shoulder,  whereof  he  died; 
which  must  have  been  sudden,  and  was  ad- 
judged murder.  And  p.  130,  he  supposes  A  to 
have  been  provoked  by  B,  and  to  have  drawn 
his  sword,  and  made  a  pass  at  him,  when  B 
had  no -weapon  drawn,  but  missed  him  ;  there- 
upon B  draws  his  sword,  and  passes  at  A,  and 
there  being  interchange  of  passes  between  tbero, 
A  kills  B.  I  hold,  says  the  author,  this  to  bo 
murder  in  A,  for  A's  pass  at  B  was  maUcioas, 
and  what  B  afterwards  did  was  lawful.  Hera 
is  both  suddenty  and  provocation,  and  yet,  in 
the  opinion  of  that  groat  lawyer,  it  would  bare 
been  held  murder.  And  in  the  present  question^ 
neither  Bridgeton,  nor  the  deceased,  had  any 
weapon  drawn. 

And  to  shew,  that  according  to  the  law  of 
England;  the  aiming  at  one,  and  hitting  ano- 
ther, does  not  make  death  following  man- 
skiughter :  in  the  end  of  the  next  page  be  set* 
down  the  Case  of  Dr.  Williams,  a  WelsbmaD, 
who  having  a  leek  in  his  hat,  upon  St.  David's- 
day,  a  certain  person  pointed  to  a  Jack-of-LenI 
that  hung  up  harri  by,  and  said  to  him,  *<  Look 
upon  your  countryman!"  At  which  Dr* 
Williams  being  enraged,  took  a  hammer  that 
lay  upon  a  stall  hard  by,  and  flufig  at  him, 
which  hit  another,  and  killed  him :  And  though 
being  indicted  upon  the  statute  of  stabbing,  it 
was  resolved  he  was  not  within  that  statute, 
because  of  the  kind  of  weapon ;  "  Yet»''  says 
tho  author,  "  if  the  indictment  had  been  »r 
murder,  I  do  think  that  the  Welshman  ought  to 
have  been  convicted  thereof. "f 

And  since  the  paonel's  procurators  insislad 
so  much  upon  the  law  of  England,  the  porsuefa 
cannot  but  mention  the  authority  or  one  of 
those  lawyers,  as  to  one  of  the  cases  they  them- 
selves stated  in  the  debate ;  Hawkins's  Pleas  of 
th^  Crown,  chap.  31,  iu  fin.:  The  case  is. 
That  a  person  shooting  at  tamo  fowls  with 
intent  to  steal  them,  accidentally  kills  a  man  ; 
that  author  says,  "  That  it  is  agreed  it  would  bo 
murder,  and  not  manslaughter.'' 


*  So  in  the  Former  Edition.  But  it  appears 
that  chiefjustice  Holt  is  intended.  See  Maw- 
gridge's  Uase,  p.  57,  of  this  Volume. 

f  Lord  Chancellor  Bacon  is  in  this  opinion 
of  Hawkins  expressly :  See  Vol.  4,  (Edit. 
1740)  p.  41,  on  explaining  this  maxim  of  Eng- 
lish law ;  «  In  criminalmus  snfficit  getteralla 
maKlia,"  &c.  where  he  states  cases  very  similar 
t6  the  case  here  aigued.    F»nmr  Xditw*. 


«t  theo  there  k  no  preleiiee  of  ap* 
f  dao j^eroug  coDwaoenoes,  when  Ibe 
d,  er  intended  te  be  kilM»  wee  flviog^ 
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•  It  ietroe  indeed,  thai  U  would  iMeerliy  the 
law  of  England,  ae  laid  down  in  tneee  veiporti^ 
that  if  there  is  profocatioo,  ineome  particu* 
lar  cases,  sufficient  to  alleviate  the«ct  of  Idll- 
ing,  it  rednoea  it  to  a  bare  homioide.  But 
then  no  provocation  from  words  is  erersoa- 
taiaed,  nor  even  aasanlts^  bat  open  this  ground, 
that  he  who  was  affronted  or  assaulted,  mifht 
isasooably  apprehend,  that  he  that  treated  &m 
in  that  manner  nu^ht  liave  sonse  farther  de- 
aiga  upon  him,  which  lesoUea  the  inatler  into 

'  ^kind  of  self-defence;  and  in  this  the  law  of 
England  differs  from  the  law  of  Soodaod. 
which  requires^  in  order  to  lawful  defeoes^  mm 
killing  under  the  notion  of  danger  firom  the 

*  aasailant,  *<  ut  quia  ait  oonatitntue  in  perioolo 
vitiE."    Bat  then  there 
jirehendiog 

party  killed,  or  itttenuea  to  be  Killed,  wae  tlvi 
luid  had  no  weapon,  as  in  this  case,  and  tfie 
passion  in  such  oirouosatancea  reaolf  ea  itaelf 
aimpl  V  into  revenge,  which  no  law^arer  aus- 
taiaed  to  alleviate  or  palliate  murder ;  for  there 
khe  malice  prepensed  is  clear  and  evident. 

But  then,  if  it  be  considered  in  the  preaent 
«aae^  that  the  party  affronting  or  iBvading,  is 
pot  only  set  forth  to  have  fled,  and  to  have  had 
bo  .weapon  in  hia  hand,  but  liuU  he  escaped; 
what  colour  is  there,  upon  these  principles,  to 
idleviate  the  killing  of  a  person  interposing  to 
lareveot  the  oiischief,  when  there  was  no  re- 
aislance  u|)on  the  part  of  any  person  whalso- 
aver,  as  in  the  case  of  a  ooeilmt,  aed  wheiv 
It  was  voluntary  as  to  th^  person  giving  Hm 
wound,  in  rega^  he  could  hare  sto^d  when 
Pridgeton  fled,  wiiich  cannot  be  aakl  with  re* 
gajrd  iu  the  Welahman  who  threw  the  hammer. 
To  conclude  this  matter,  it  appears  prettyjevi- 
dent,  the  circumsUoces  ofiered  in  exeolpatien 
affefd,by  the  law  and  practice  ^  Seotbuid,  no 
lielevant  defence,  suppose  the  person  killed  had 
Veen  the  provoker,  much  less  in  the  oaaewhertt 
the  persqu  killed  generously  interposed  to  pre* 
?eat  the  miscbier,  having  given  no  cetour  or 
cause  of  provocation,  having' no  weapon,  and 
fphere  the  person,  against  whom  the ' 
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aaid  to  be  meant,  waa  without  drawn  sword, 
9^d  flving :  the  murder  in  these  circumstances 

I  have  I 


I  proceeded  either  from  rage  and  re 
yenge,  which  no  law  can  ever  favour,  ainee 
lawa  were  made,  and  judgea  appointed,  that 
private  persona  diookl  not  attempt  judging  in 
fheir  own  case,  and  to  bridle  the  qnruJy  paa* 
aions  of  men,  or  from  set  purpoae  and  design 
fokill  the  defunct,  from  iermer  resentment 
And  what  adds  to  the  presumption  of  the  last, 
is  the  nature  of  the  wound,  quite  through  the 
bodv,  and  that  the  award  went  Uumigb  the 
b»ca  low^r  than  where  it  pierced  the  beHv ; 
which  ^icludes  all  possibility  of  pleading,  tnat 
the  pannel's  atuo^oling  might  have  pinbed  it 
fiMTward,  because  by  ike  nature  of  the  thing, 
tied  he  ivtumbled  after  the  sword  had  pierced 
the  defuact's  body*  it  must  have  raised  the 
point  of  tbe  sword,  ae  that  it  could  not  harf 
Hiftqed  lower  in  the  back  than  in  the  belly. 
Upon  a«  im  tattchof  Uielihfl,  thappr* 


aoers  think  it  unneceasary  to  open  the  pniti* 
oolar  drcnmstaaces  from  which  the  paonel^ 
cansekas  ill- will  and  resentment  may  appear 
against  the  defunct;  thtf  is  matter  of  evidence, 
and  upon  which  no  interlocutor  in  the  rele- 
vam^  can  paas,  and  UHist  lie  in  the  brenet  of 
the  assize;  and  against  tBis  relevancy  no  ex* 
caption,  or  colour  of  exception  can  be  pretended 
to  lye.  And  as  to  the  separate  relevancy,  and 
art  and  part,  what  ia  offerad  to  be  proves^  that 
the  defunct  throat  himself  in  a  mantier  opea 
the  pannel's  sword:  aa  it  ia  of  too  ddioata 
proof,  and  was  repelled  in  the  caaeof  Haoailtan 
of  Green,  it  is  believed  the  lords  can  have  no 
ragard  to  it  And  as  for  the  drunkenneas  and 
psovocation,  especially  where  the  provocatkm 
IS  said  to  have  been  given  by  a  third  party ;  if 
it  were  anatained,  it  uMiat  turn  op,  what  have 
been  tbonght  the  foundations  of,  the  laar  of 
Scotland,  and  atand  in  oppositioii  to  all  the 
practice  that  can  be  discovmd  from  the  hooka 
of  adjournal.  Aid  the  allowing  each  defeooes 
aa  might  poasibly  have  aome  colour  in  the  law 
of  England,  to  be  proven^  weuUl  be  of  dange« 
reus  consequence  in  the  Uw  of  Scotland,  wkm 
the  purauers  are  tied  up  to  a  preciae  retevancy : 
80  that  the  procedure  in  that  part  of  tba 
island,  in  trials  of  this  kind,  unlesa  the  whole 
form  of  trial  were  adopted  in  our  law,  would 
open  a  door  for  leaving  murders  napuniahed* 
Theiaw  of  Scotland  alone  can  be  the  rale  ia 
tbia  case;  though,  at  the  aame  tiase,  it  ia  be* 
lieved,  that  the  jpeoet/ac^t,  as  set  forth  by  the 
paanel,  would  be  sumoient  warrant  for  a  ver- 
dict of  murder,  even  according  the  lawa  and 
practice  of  England.  In  remect  whereof,  &c 
UHA.  Areskiks. 

Information  for  James  Carnegie,  of  Fikhavsm, 
Pannel;  against  Susaoaa,  Countess  of 
Strathmore,  the  Hon.  Mr.  James  Lyon, 
Pomuers,  and  bis  Majesty's  Advocate,  for 
his  Highnesses  Interest 
The  said  Jamea  Cam^g^,  of  Fiohnveo, 
stands  indicted  before  your  lordahipa  oi'  wilful 
and  premeditate  murder  and  homicide ;  in  so 
fiu*  as,  having  a  causeless  ill*will  and  veseot* 
ment  against  the  deceased  Charles,  earl  of 
Strathmore,  he  conceived  a  deadly  hatred  and 
malice  agamat  him ;  and  (on  the  day  libelled) 
*<  did,  with  a  drawn  award,  without  tlie  least  co» 
kmr  or causeof  provocation  thea  given  by  him, 
invade  the  said  deceaaed  Earl,  and  diC basdy 
and  feloniously  murder  and  kill  him,  by  giviag 
him  a  wound  therewith  in  (he  belly,  whenof 
he  aoon  after  died.  At  teast,  at  the  time  and 
place  described,  tbes«d  Charles,  earl  of  Sivath* 
more,  was  with  a  dmwa  eword,  fekmioualy  mkI 
barbarously  wounded,  and  .^lied  t>f  the  aaid 
wound  within  a  few  data  thereafler ;  and  thu 
U»e  pa«nel  was  art  and  part  in  this  mordcr.'* 
And  the  Indictment  concludes,  **^  By  all  whlcls 
It  ia  evident,  that  you  are gui(ty,  attend  part, 
of  the  Crimea  of  wdful  and  nreaseditata  UMirder 
aad  homicide,  v  one  or  other  of  thaip,  at  tba 
time  and  plaoa»  and  ia  tba  I 
forth," 


of  SMthMve;  bat  Mto  »^  ill-wiH,  imNm^ 
or€l«rig»to  huKtbtBwl,tt>diB»y  witiMi> 
1  kmd  mm:  od  tbe  OMtnr?,  i  kid  all  the 
doe  rcgMd,  rcip>cl»  aad  IcMimm  fiir  bis  Isrd- 
tbip,  tittt  I  ever  bMt  ibr  Miy  nao.  f  bad 
tbe  itoibffM  that  day  l»  ba  mortally  drank, 
far  whieh  1  k9g,  God*a  |wrdOB,  a»  tbat,  aa  I 
leral  God'tf  gvaat trikoDal,  I  do  not 
wkat  happened^  aAtr  I  got  the 
year  loidabipa  will  bear  of  fron  mf 
lawyera.  One  thing  I  am  tnm  oi;  if  it  shall 
appear  that  1  waa  tha  anhwfcy  parson:  wko 
wonodedthff  Sarl^  I  proteal  hefcreOod,  I  wooM 
much  rathar  that »  sward  haA  bean  sheathed  m 
ray  ewu  boweia<  And  farther^  I  declara,  that  I 
de  net  ao  nmoh  aa  remamberv  that  1  saw  the 
BawlaAtr  I  came  out  ef  the  kannel,  and  eten 
not  ao  mncb  as  tbe  drawing  of  my-aword,  and 
therelbfe  I  eaanot  iM:knowledi;e  the  libel,  aa  it 
uKbrlled." 

Prena  tbaae  wovds  aa  ezpreaaed,  it  ia  evident, 
in  what  a  disaaal'sitiiationof  mind  this  unhappy 
gendeman  most  ha.    If  what  be  bath  saki  be 


troe,  be  cannot  be  gnilW  of  the  mfUdoiNi'  mur- 
dering tbe  deceased  lord  ;•  yet  be  may  have  been 
the  onhapny  inatnunent  of  fads  unfortanate 
death  ;  and  wba  a  Intlcr  rafleotien  that  most 
aford,  all  drcuHHttanoMi  parlienlaHy  tliat  of 
frieedship,  ooaaidered^  w4H  occur  to  every  ge- 
nereua  man:  itmny  pvodnca  tbonghta  more 
aOicfxoirthan  tfaat^rdealh  itself. 

The  eiransel  Artbepannal,  in  the  entry  to 
tbo  debate,  judged^  thesnaaWea  mider  a  neeea- 
sity ,  f nn»  the  ^rait  hooomr  all  of  them  had  for 
tbe  person  of  tbe^leceatied  lord,  and  always  will 
bare  for  those  who  remain  of  hie  ftonly,  and 
l>om  the  particular  obKtfationa  of  friendship 
that  aome  of  them  owed  him  in  a  more  dis- 
tingoisbed  manner,  to  deolare,  that  if  they  had- 
tbe  leaat  apprehensions,  that  his  lordship's 
death  had  happened  by,  or  from* any  designer 
iotentk>n  of  the  pannel  against  his  lifiy,  that  no- 
molire,  eren  of  relation  or  natural  tie  to  the 
pannel,  wonkt  hare  induced  them  to  open  their 
month  in  hia  defenoef  but  that  umoeenoe  is 
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The  pnnel  wnsbmwkitn  yaot  bndships' 
baa,  upon  the  IMh  ot*  My  cunent,  t»  plead  to 
thia  ndietmcnt,  wbnve  be  appeased  under  that 
tteewaaelanchfl^  sad  dbpaeasnse  af  apirit  with 
whieh  •  aHU  andChnstim  must  be  loaded, 
who  inda  bhnaalf  aecusad^  net  only  ef  shad* 
din^  el'bloed;  bni  of  shaddniff  the  Weed  of  one, 
nhiaajpaaasnal  cbasacter  andfuaNiesv  dUw 
flpoi  •■  who  had  the  heneua  t»  knew  hiaOf  the 
bigheat  eateein  andrMaid ;  and  fcr  whsm  the 
pvMKdhimsalf  bed  all  the  hawmr,  anike  friend^ 
ship,  emeeie  affrntkni,  and  bight  Mspeel,  that) 
ciiheff  hia«rattk,  pcieonal  merit«  er  gvcet  bene- 
vetewcecaekleallibr;  and  off  karin^  done  tbie 
bethnwslyv  from  prmeditated  aMduiey  deadty 
hati^,  andftjony  fiire*4bongbt« 

Year  fosdahipa  hmnng  put  the  qnastisn  to 
bini^  in  theordtnaiy  w^  What  heaaki  to  the 
IttdietuHnt?    Be  expnased  himsalf  m  thtae 

by  thin 
the  eati 
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,  and  tknl  the  eiiisnmslaaceSy 
80  ftf  as' Tat  appears^  seem  to  sat  fiMth  the  so* 
tiewaen  rblali^y  andnat  c  design,  ^jnstioe  and 
dnlycallad  UfonttaeniAo  gkrw  then' weak  a»< 
sislanoe,  uHtil  the  mattef  appeared  ki  another 
l«ht. 

The  Ihct^  as  laMki  the  Hbsl^  is  in  very  gene-i 
ndterma^  •hdtbosackvnmataneeefromwbieb 
the  nature  ef  the  actieo  ikUe  to  be  determined^ 
and  whkdl  ate  masuial  lor  the  pannel's  de- 
fenea^  beiuf  entmdy  emitted,  the  procoralorn 
ibr  tke  panael  were  oMiged  to  set  forth  tbe* 
case  as  It  truly  happenedi  aooording  to  the  in- 
formation giren  them  ;  which  by  our  law  and 
ftmnv  they  are  enabled  to  dov  without  owrnng 
the  Kbel^  or  adnittiog'  a? en  these  thcts,  whieh/ 
in<  the  reoital,  aoeerding  te  inlbtmatkMH  thejr 
are- led  tnnanrate :  and  the  account  gif  en  of  it 
was, 

*^  That,  en  tbe  9tb.  of  Nay  hiat,  the  deceased 
earl  ef  Stnrthmeret  tke  pannel,  and  severel 
othere,  wese  dtdM  te  be  present  atlbe  funeral 
Ufa  daughter  of  PbtrkdL  Camegy  ef  Louros,  • 
nearvekMkin  of  tbe  jmnnel's ;  thattkey  dined 
tsgether  at  the  gantteman^s  house,  where  tiNry 
drunk  a  geod  deal^  alt  hi>friendahip  aaNl  fbrnn 
liarity,  #itfaest  the  least  appeanmce  ef  quarrel 
ordiArenoe:  that,  after  the  burying  wen  erer, 
they,  tofsther  with  the  kNPd  AoaekilH  Mks 
Theaoas  Lyon,  and  Mr.  Lyon  ^  Btidf^, 
andether  gentlemen,  went  to  one  cfink  ]Nck<< 
son's,  a  tatem  in  Forikr,  where  they  drunli 
pvettjrplentiftaUy,  and  where  tbe  pannel  hap- 
pened to  be  orertaken  with  too  much  liqoorr 
that  all  this  whiles  nothing  but  friendship  api 
peered  betwixt  the  deceased  Earl  and  tke  pan* 
nel;  but  that  Brnlgeton  was,  from  time  iw 
time,  bearing'  hard  upon  tbe  ptnnd);  and,  byt 
tbe  whole  tenor  of  bis  eonrersation,  endaasour- 
ing  t»  finetor  aArent  him. 

•<  After  this,  the  pannel  waited  en  the  lasi 
Strathmore,  at  the  My  inichterfaensa^s,  wbem 
his  lordship  went  to  lasit,  and  BridgeStn  AdM 
lowed  them  thither,  a^d  in  that  heuaeV 


the  ibrmer  Way  of  can? ersation,  nsakkw  the 
pannel's  famBy-coneerns  tbe  subject;  or  hk^ 
discourse,  in  tbe  most  prerdnng  manner,  asb^ 
ing  him  in  a  jibiag^^  way,  to  supply  a  tord  in  tbnf 
company  #kh  mon^,  pollinff  him  nidely  byr 
east,  "and  griping  him  by  the  wrist^  audi 


the  breast,  "and  griping  1 
strikmg*  bis  hand  against  tbe  table,  teAKag  bioi^' 
be  must  giro  that  lord  such  a  aum  at  thati 
time;  then  insistinfif,  that  he  should  gire  hii» 
the  choice  of  his  miughtera ;  and  stiH  |;ripnip 
Mm,  and  dashing  his  band  m  the  foresaid  radw 
msnner,  teld  him  he  would  hare  hhw>  premise 
to  do  so ;  and  asking  himr,  ' 
What,  would  he  net  do  I 
if  it  were  bis  case,  if  bei 
him,  shaking  his  hand  in  the  pemiclfs  Ibce. 
After  thiS)  in  a  ridiculing  way,  desinsfg'  huAW 
settle  his  estate  in  a  certain  munner,  shiR  hw 
bad  ne  sons  of  hie  own  (  then  upbraidhig'  bian 
with  his  debt.  All  wbiefa,  the  pannel  bew 
with  patience,  and  endeafonrrd  to  ward  off  thw 
discourse,  when  Bridgeton  still  insisted  in«thw 
most  proToking  way.      *'^  "*'""  ™^^'    ' 


rouur  nare  nrai>piuwMv 
iiimr,  in  an  insnleat  Wnyv 
0  it  P  Than  teUmg  km^ 
sTsAised,  he  would  mauli 
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likewtn  used  ? erj  great  nidmiai  to  tlit  Itdy 
io  whose  hounthey  were ;  particolarlv,  whcis 
she  in  cif  ility  offered  him  m  glass  of  imuHty, 
he,  seeing  the.  psttoel  siresdy  overUken  with 
drink,  desired  toe  lady  to.'jgfive  it  to  him,  her 
brother ;  and  upon  her  saymg  that  her  brother 
did  not  seem  to  want  it  at  tlmt  time,  he  grip- 
ed her  by  the  arm  so  radely,  as  to  make  her 
cbmplain,  and  swore,  by  uod,  her  brother 
either  should  drink  it,  or  she  shouki  drink  it 
herself;  and  persisted  in  this  «ray  of  doing, 
till  the  lord  8^thmore  thought  it  proper  to 
break  off  the  f isit|  and  so  went  out  of  the 
bouse.  ^ 

"That  FinBa?en  and  Bridgeton  followed 
the  Eari ;  and  when  they  came  to  the  street, 
some  words  passed,  and  Bridgeton  used  the 
expression,  *  God  damn  him,*^  meaning  the 
panoel,  and  with  that  gripped  him  by  the 
breast,  and  poshed  him  into  a  dirty  kennel  two 
ffst  deep,  o?er  head  and  ears^  where,  in  the 
condition  he  was,  he  might  have  been  smother- 
ed if  aservant  of  the  Earl's  had  not  helped  him 
out,  who  at  the  same  time  expressed  his  indig- 
nation at  the  action 'he  had  seen,  by  th^se 
words  addressed  to  Bridgeton,  *  Sir,  though 
•  you  be  a  raitleman,  von  are  unciril.' 

**  That  Bridgeton,  aner  having  so  flung  the 
pannel  into  me  kennel,  leaving  him  there, 
widked  forward ;  at  the  same  time  turning 
about,  and  foldinff  his  arms  across  his  breast, 
scornfully  laughed  at  him  in  that  condition. 

"  That  the  pannel  being  helped  out  of  the 
kennel  in  manner  foresaio,  immediately  drew 
bis  sword,  and,  in  a  jost  jiassion,  pursued 
Bridgeton  with  a  staggenne  pace:  and  Bridge- 
ton  ran  towards  the  earl  of  Strathmore,  whose 
bock  was  then  to  him,  and  endeavoured  to  poll 
out  his  sword;  at  which  time  the  pannel 
coming  op  with  Bridgeton,  made  a  posh  at 
bim ;  m  which  instant  the  Earl  turning  hastily 
about,  pushed  off  Bridgeton,  and  threw  him- 
self in  toe  way  of  the  sword,  by  which  he  re- 
ceived the  fatel  wound." 

These  are  the  unlneky  drcnmstances  of  the 
fiMit,  as  the  lawyers  for  the  pannel  have  been 
instructed  to  ploMl :  and  from  it,  as  so  steted, 
the  defeooe  insisted  ufmn  for  the  pannel  was, 
that  the  act  of  killing  is  not  murder,  nor  capi- 
tal, where  there  is  no  malice  nor  forethought 
against  the  person  killed,  either  proved  to  have 
been  conceived  and  retained  at  any  time  pre- 
ceding the  act  of  killing,  or  presumed  from  the 
circumstances  to  have  preceded  the  act  imme- 
diatdy  before  the  committing  of  it;  but  that 
in  this  case  there  is  no  antecedent  malice  spe- 
cified or  labelled ;  and  therefore  it  must  be 
taken  for  grented,  that  there  was  none.  And 
as  to  presumed  maKce  iomiediately  preceding 
the  act,  that  the  circumstences  entirely  exclude 
that  presamption ;  first,  beo^use,  as  the  fact  is 
laid,  any  btow  or  push  that  was  intended,  was 
nade  at»  and  desijped  for  ^ridgeton,  and  not 
against  the  eari  of  Strathmore ;  and  since  the 
imiium/(Bi€ii  is  to  be  considered,  as  wdl  as  the 
•vent,  •  push  begun  and  intended  against 
Bridgiste^oooMMter bathe  foundatioa of  a 
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prHomptioB  of  malice  against  the  toril  Strath- 
more, the  person  lulled,  without  which,  the 
killing  could  not  be  capital,  but  in  thia  case 
was  merely  casosl  and  acodental,  it  having 
happened  by  the  Eari's  unluckily  turning  about 
in  the  time  of  the  pannel's  very  act  of  pushing 
uainst  Bridgeton,  wherdby  the  Eari  received 
the  fttal  wounds  8do,  That  the  pannel  oooU 
never  be  more  criminal  in  having  killed  the  eari 
of  Strathmore  by  a  thrust  directed  at  Bridgeton, 
than  he  would  havebeenif  he  had  killed  Bridge- 
ton  himself ;  but  that  so  it  was,  that  if  he  had 
killed  Bridgeton,  afier  the  provocation  given  in 
manner  above  set  forth,  that  it  would  have 
been  construed  only  as  casual  or  culpable  ho- 
mickle,  without  forethought,  because  done  *  ex 
*  incontinenti,  et  ex  subito  impetu,  ct  calore 
'justs  iracundie;'  yea,  in  some  measure  in 
sdf-defeuce,  smce  the  pannel  having  been 
thrown  into  the  kennel,  even  to  the  danger  of 
being  sufibcated,  he  had  reason  afler  that  to 
expMt  the  worst  from  Bridgeton,  since  no  gen- 
tleman will  throw  another  into  a  puddle,  who  is 
not  supposed  to  be  ready  to  go  further,  as  be 
cannot  bnt  expect  the  strongest  retortion  of  the 
injury ;  and  that  the  pannu  had  the  more  rea^ 
son  to  thinkso,  that  Bridgeton  immediately  be* 
took  himself  to  the  eari  of  Stratbmore*s  aword, 
and  endeavoured  to  pull  it  out,  having  none  of 
his  own,  by  reason  that  the  known  ferocity  of 
his  charecter  and  behavk»or  is  such,  that  the 
country -gentlemen  of  his  acquaintance  decline 
to  keep  company  with  him,  if  he  wear  any 
arms :  in  such  case  the  pannel  was  to  expect 
the  worst,  and  so  was  in  some  measure  in  his 
own  defence,  although  he  may  have  exceeded 
the  '  moderamen  inculpatse  totels ;'  which 
excess,  in  such  cireumstaoces,  would  not  bo 
punbhable  by  death,  but  only  by  an  arbitrary 
punishment. 

And  in  support  of  this  defence  the  counsel 
for  the  pannel  shall  now,  in  this  infbrmation, 
endeavour,  though  somewhat  out  of  the  order 
of  their  pleading,  to  follow  the  information 
given  in  for  the  pursuers.  And  first,  to  show 
your  Iwdships,  that  killing  in  such  circum- 
stances was  not  capitol  by  the  divine  law,  or 
law  of  Moses.  8do,  That  it  was  not  capital  by 
the  common  law,  which  we  in  great  measure 
follow  in  matters  of  that  kind*  9tio,  That  it 
was  not  capital  by  our  own  ancient  law.  4to^ 
That  our  ancient  law  In  that  particular  is  not 
altered  by  the  stetiito  of  Charles  3.  5to,  That 
the  practice  of  the  Court  is  not  inconsistent, 
but  agreeable  to  what  is  here  pled.  And  <Sto» 
That  the  laws  of  our  neighbouring  nations  are 
for  the  most  part  consonant  to  those  principles, 
as  well  as  the  judgment  of  foreign  courts. 

And  to  begin  with  the  divine  law,  it  may  be 
divided  into  two:  First,  the  law  of  nature, 
which  is  the  first  of  all  laws,  and  hath  no  other 
author  than  God  Almighty  himself.  Sdo,  His 
will  revealed  by  writing,  particularly  in  the 
laws  delivered  by  Moses. 

And  as  to  the  Uw  of  nature,  one  of  the  first 
principles  seems  to  be,  that  every  action  must 
U  coiistraed  and  segialatcd  fimn  the  inteiuion- 
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•f  the  actor.  Every  aetioD  wbatovcr,  eieept  in 
•o  far  as  it  it  oonjoioed  with  tha  will  and  iotea- 
tioD  of  the  agaot,  differa  ia  notbui^  from  the 
actioD  of  aa  irratioaal  oreatore ;  yea,  if  we  may 
80  apeak,  as  to  call  the  operatioo  or  impalse  of 
^m  iaanimale  creature  ao  aetioo,  the  actiooa  of 
man  aeparated  from  his  inteotioD  and  design  as 
a  ratiooal  creature  di^r  in  notbine  from  the 
acliona  of  brutes,  or  tbe  impnise  of  things  In* 
animate;  and  consequently  that  action,  be 
what  it  will,  can  neither  be  crime  nor  rirtue ; 
it  is  a  mere  impobe  or  motion,  not  properly 
eobjeet  to  laws  or  rules.  But  then,  indeed, 
wbeo  it  comes  to  be  coqioined  with  the  inten* 
tion,  or,  which  is  the  rame  thing,  considered  as 
the  action  of  a  rational  agent,  there  it  comes  to 
be  suhieci  to  laws,  to  be  considered  as  crimmal 
or  Tirtuons :  or  if  it  appear  to  be  accidental,  so 
as  to  have  depended  upon  no  will  nor  delibera- 
tion of  reason,  then  it  returns  to  he  of  the  na- 
ture of  the  act  of  an  irrational  creature,  or  inani- 
mate substance,  and  is  subjected  to  no  penalty, 
nor  yet  capable  of  receiving  a  reward.  The 
plain  conaequenoe  of  which  is,  that  it  is  |he 
aaimui  ahnie  that  determines  the  nature  of  the 
act ;  and  if  tbe  animui  or  intention  waw  crimi- 
nal, then,  by  the  law  of  nature,  the  action  itself 
amounts  to  a  crime.  On  the  other  hand,  if  it 
be  good  aud  virtuona,  the  act  is  laudable  by  the 
law  of  nature,  supposing  even  a  bad  conse* 
^funee  should  follow.  But,  in  the  third  place» 
if  the  action  truly  arise  from  no  intention  or 
nrineiple  govemmg  that  action,  it  is  neither 
isodable  nor  punishable,  it  returns  to  he  of  tbe 
kind  already  mentioned,  the  same  with  the  like 
act  of  an  irmtional  creature,  or  the  impulse  of 
an  inanimate  substance,  moved  by  a  cause  in- 
trittflic  to  itaelf.  And  the  consequence  of  all 
this  18,  that  by  the  primary  law  of  nature,  the 
intention  muat  make  the  crime ;  and  therefore 
if  there  appear  no  intention  to  commit  that  par- 
ticular fact  which  happens  to  be  complamed 
of,  it  ia  not  a  crime,  notwithstanding  of  a  bad 
conscmieace ;  it  ia  considered  as  a  ntality. 

And  tbe  application  is  plain  to  tbe  present 
aiigument,  that  if  the  unfortunate  act  of  killing 
the  deceased  lord  did  not  flow  from  any  intention 
to  bim  directed ;  then  that  act  is  not  oy  the  law 
of  Dalm«  a  criminal  act,  however  the  antece- 
dent ads  directed  against  another  may  be  cri- 
aainal.  It  b  another  question,  how  Ikr  a  ra- 
tiooal agent,  venans  ia  iUicito^  is  bound  for 
oaasequoices  thst  did  not  fall  under  bis  inten- 
tion ?  We  shall  afterwards  endeavour  to  shew, 
that  Umt  ia  neither  a  question  iu  the  law  of  na- 
ture, nor  In  the  divine  law  ;  but  is  a  question 
arising'  from  the  municipal  lawa  of  partieuhur 
kingdoms,  or  at  farthest  from  tbe  law  of  na- 
tional aoflsetimes  called  tbe  secondary  kw  of 


As  this  point,  that  tlie  intention  directed  to- 
warda  the  act  committed,  must'  govern  the  ac* 
tioo,  so  aa  to  render  it  criminal  or  not,  accord- 
ing'to  tbe  first  principles  of  tbe  law  of  nature, 
seems  to  be  pretty  plain,  if  we  retire  etv 
thoogbts  from  other  after  laws  ;  ao  indeed  it  is 
•oofbraed  and  illuatrated  by  the  irrittaa  law  of 
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God,  as  delivered  by  Moses,  with  regard  parti- 
cuhirly  to  the  question  of  mansbiughter.  It  ia 
almost  unneceasary  to  observe,  that  whether 
the  remedy  against  the  penal  consequences  of 
actions,  committed  without  iotentkm,  .fvas  in 
form  of  an  absolvitor  upon  the  trial,  or  by  hav« 
in^  access  to  a  city  of  refuge ;  it  is  the  same 
thing :  tlie  question  is,  what  waa  to  be  tbe  pu- 
nishment that  waa  to  take  effectf  If  the  pu- 
nishment was  to  be  stopped  in  that  form,  bv  fly- 
ing into  a  city  of  refuge,  tbe  principle  of  law  ia 
the  8ame,as  if  the  effect  had  been  to  bestopped  in 
any  other  way.  And  just  so,  as  we  will  after- 
wards have  occasion  to  notice,  it  is  the  same 
thing  as  to  our  law,  whether  the  manslayer  waa 
to  he  safe,  by  flying  into  gyrth  or  sanctuary, 
according  to  the  old  law,  or  now  to  be  aafe  by  a 
judicial  absolvitor  or  restriction  of  the  punish- 
ment. And  just  so  with  regard  to  tbe  law  of 
neighbouring  nations ;  it  is  all  one,  whether  a 
man  is  to  be  freed  by  benefit  of  cleqgfy,  or  such 
other  form,  if  he  is  to  be  free.  The  foundation 
question  is  only,  what  was  the  punishment  that 
necessarily,  cum  ejfectu,  falls  to  be  inflicted 
upon  a  homicide  of  socb  and  such  a  kind;  and 
as  in  this  case,  upon  a  homicide  committed 
without  forethought  or  malicious  intention  di- 
rected agamst  the  person  that  hath  suffered  f 
And  therefore  if,  by  the  Mosaic  law,  one  in  th« 
pannd's  circumstances  was  to  have  tbe  benefit 
of  a  city  of  refuge,  tbe  argument  concludes, 
that  by  that  law  he  would  not  have  been  sub- 
jected to  the  uain  of  death.  Indeed  we  believe 
we  will  be  able  to  go  a  little  farther  to  shew 
your  lordships,  that,  according  to  the  opinion 
of  the  most  learned  interpreters  and  doctors  of 
the  Jewish  law,  the  benefit  of  tbe  city  of  refuge 
was  scarce  necessary  in  such  a  case  as  tlut 
which  is  now  before  you. 

In  tbe  19th  chap,  of  Deot.  tbe  cities  of  re- 
fuge are  appointeo  to  be  separated  in  the  midst 
of  the  land,  that  every  slayer  may  fly  thither  t 
•'  And  thu  is  tbe  case,*'  (Rays  the  te](t)  «  of  tlie 
slayer,  which  shall  fly  thither,  that  be  may 
live:  whoso  killeth  bis  neighbour  ignbrantly, 
whom  he  hated  not  in  time  past  ;*'  or,  as  it  ia 
said  to  be  more  literally  in  the  ori^nal,  *^  from 
j^esterday  the  third  day.*'  By  this  text  your 
lordshiiw  see  those  two  are  coojoiaed  as  expli- 
catory of  one  another,  "  ignorantly  whom  be 
bated  not  in  time  past ;"  and  so  the  word  "  ig- 
norantly'* is  put  in  opposition  to  "  hatred  la 
time  past,"  and  by  that  means  tbe  sense  ia 

Elain,that  by  *'  ignoraotly**  is  not|meant,  without 
nowing  that  he  kills  bis  nei|[bboiir,  but  with* 
out  a  fbre-knowledge,  a  foresight,  a  former  ra- 
tiocination and  design :  in  which  sense,  know- 
ledge is  most  frequently  taken,  because  it  ia 
impossible  to  maintain,  that  if  a  man  ignorant- 
ly kill  his  neighbour,  even  whom  he  hated  be- 
fore, taking^  the  word  **  ignorantly,''  in  tbaC 
sense,  of  his  not  knowing  that  he  kills  him,  or 
killing  him  by  mere  accident,  without  |iii 
knowledge,  can  be  liable  aa  a  marderer;  be- 
cause it  IS  impossibie  to  coiyoin  even  previoua 
enmity  with  accidental  ignorant  killing,  to  aa 
to  make  ent  a  criwe'of  mnrder ;  that  irera  «« 
U 


m 


SOeORQE  IL 


ZWtf  ^Jkn^  Conl^ 


[100 


itwt  with  6Vdiy  piiifeipic  w 
rtMdo",  ht  more  with  a  Imt  Aiiwrog  fmn  nifi- 
niie  iieHiBctioD.  But  their  the  oMtttr  is  fattj 
eiqawiied  hy  irar.  11,  tf  tbtft  mne  ohMtary 
whioh  delertniaei  when  e  mtD  b  aot  to  Wte 
IheheoefitofHiecflyorfleriwe;  <*8«tif«iy 
mm  hate  his  iieigUboiir.aDrf  ue  in  wailibr  hiaii 
and  rife  np  against  bin,  and  smite  him  mortsl- 
ly  thai  be  die,  and  iieth  into  one  of  ifaese  citisB: 
then  the  eMav  «f  hie  ciAv  shall  send  m^  lelch 
htm  Ukanost  and  deliver  him  into  the  bend  of 
the  «veng)er  of  hleod,  thftt  he  najr  £e."  Here 
are  bolh  sides  of  the  fuestiso  pot,  theonefuHy 
tees|ihdn  the  other;  the  last  to  explain  what 
is  meant  by  «*  imiorsmly,  whom  he  haied  not 
in  tiow  past."  The  last  t«zt  does  by  no  means 
nay,  that  if  a  snaa  smites  his  neif;i)lho«r  whom 
he  kneweih,  ahhen^  without  hati«d,  and 
withoiit  lyings  in  wait,  and  without  listng  np 
Mint  himi  that  he  shall  aorely  die;  bat  on 
the  eontrary,  pute  the  issoe  of  bts  dying  open 
his  hating  of  him  whom  be  lolled,  and  o|ien 
his  rising  up  sipainst  him  whom  he  did  loil ; 
and  upon  his  lying  in  wstt,  that  is^  tb  «ther 
*  words,  upon  Us  denianiaig  to  take  his  epporla- 
•ity  from  a  premeditated  malice:  tinr  indeed 
the  meisMiw  ouiaot  he  that  of  a  foiwial  ly  ing  in 
wait,er  krkhttin  apasssge  where tbe  person 
was  to  pass;  but  he  who  designs  ihethmgt 
and  takes  his  oppoitoniMr,  lies  m  wait  m  the 
pUuseaseoftheiext  ttesid^ the  word  ««ig. 
norantly"  ▼eiy  plaiidy  imports,  and  eaciwa 
wnder itthat  esse  of  4  nmn^  killmg, bymis- 
•drentorei  one  whom  he  did  not  intend  tq  kill, 
that  is  plahily  ignomaee  as  to  him  .who  was 
fciUed ;  and  yet  it  will  be  tme,  that  if  he  do- 


sipsedly  kill  one  in  phrae  of  another, 
Ihe  person,  hot  deiigniDg  to  kill  that  persen,-as 
snpposed  to  be  tbe  other,  he  does  not  ignorant- 
Ijr  kill  the  Bum  whom  be  does  rfay,  ht  -kSlls 
hmi   knewh^y,  althongh   he  nustake  the 


Nor  is  it  of  any  imponanee,  that  the  eaam- 
pies  ioMnediatdy  subjoined  in  tbe  5(h  verse, 
are  uistanoes  of  idaiigbter  entiiiely  aeeidental ; 
and  where  the  slayer  did  really  not  knbw  that 
be  killed,  that  is  an  example,  hnt  not  an  ex- 
ample exhanstiog  tbe  rdle,  which  tbe  Iftk 
veme  fiilly  clears,  as  not  extending  ihe  oapital 
ponishflient  to  all  wlio  csom  not  under  the  do- 
aoription  in  the  5th  verse,  bnttetheee  alone 
who  **  hated  tbeir  neighbour,  hiy  in  wait  lor 
him,  and  rose  up  agamat  bim." 
.    And  thoiwb  this  is  pisin  enough  from  that 

Silt  of  the  law,  yH  tbe  matter  is  indeed  mere 
Uy  explained  m  xxxvth  chap,  of  Numb, 
where  there  is  another  ordinance  as  to  eitaes 
of  refuge,  and  they  are  appointed  to  be  six ; 
and  the  fleaeral  rule  is  set  down.  That  every 
one  that  killa  any  person  unawares,  may  fly  to 
those  cities.  Notbkig  can  be  plainer  than 
Ihemeanhig  of  killing  unawares,  that  is,  with- 
out deliberation,  ttnexpeetedly,  without  fore- 
theught,  etf  mnprovuo^  ex  imcomuliu:  these 
are  all  synonymone,  and  aeoonlio^ly  the 
fleptvagint  tranaUtion  to  rendem  the  words 
'  rthatip,  «« invohimarilj ;"  awl  so  like- 


the  Jewish  dedsrs  ha««  otphunud  it,  as 
win  aAerwardi  be  nUticed. 

After  thb  the  ieatgoea  an  with  an  enlaiipe- 
ment  or  amplifioaiisn  of  that  geaeial  law, 
«« And  if  he  smila  him  with 
of  arsn  <so  that  he  die)  he  i 
&c.  And  if  Im  amita  htm  with  throwing  a 
stone  (wherewith  be  may  die)  and  he  die, 
be  is  a  murdeicr,  dsc.  Or  if  he  smite  him 
with  an  hand-Weapon  of  wood  (wb 
he  may  die)  and  he  die,  he  ia  a 
These  are  the  aaaplifieationa ;  hot  than  M* 
lows  the  Kmitatieii  in  the  80th  veme.  •*  fiat 
if  he  thrast  him  of  hatred,  er  hurl  at  ban 
by  lying  ef  wait,  that  be  die ;  er  in  cm 
smite  him  with  his  hand,  that  he  die  c  he 
smotehim  shell  surely  be  put  to  death ;  Ibr  he 
is  a  murderer,"  kc  Here  ia  tbe  tismtatiDO, 
he  that  kiUeth  or  thrusteth  with  an  insn- 
weapon,  is  a  murdcnr,  under  the  lunitntien 
introdueed  hytha  partide  *  but,'  as  anexpliea* 
tery  exception  to  the  geosndity  of  the  nilr, 
hot  if  he  thnist  him  vnlh  hatred;  that  is,  m 
other  wsrdi,  that  hois  a  murderer, if  kethrait 
him  in  hatred :  and  therefore  oommeutatsrs 
refer  from  this  tmot  to  the  other  in  PeottfO- 
nemy,  already  cited,  for  explication  of  tbii, 
where  it  Is  atatuted»  That  if  a  man  haoa  his 
MigMkour,  and  rise  up  tttmnst  htsn,  and  umiti 
him ;  whereby  they  pMdnty  undcistsnd,  thrust- 
ing him  of  hatreil,  ae  the  same  with  rising  up 
agamst  hma,  and  smiting  him  with  hatred,  as 
as  to  comprehend  every  msamir  of  kittiiy 
with  any  weapon  ;  and  otaseauently  thnt  Ihw 
is  dot  a  distinet  nnnner  ef  kilKng,  Vrom  what 
Is  expressed  In  the  16th  rerae,  but  a  quality 
adje^ed  tothe  isanuer  •f'trilKag,  so  as  to  make 
it  capital,  tix.  That  it  must  be  done  in  beared. 
And  this  is  yet  more  deaHy  explained  by  the 
tSnd  and  ibUowing  versee,  where  the  eppasi 
tkm  is  stated  betwixt  thrusting  suddenly  and 
of  enmi^,  with  a  ^irectretiBiencetothe  igth, 
17th,  and  tSthTerses,  ««  But  if  he  Ibruat  him 
suddealy  without  enmity,  «r  have  east  upon 
him  aay  thiag,  without  -laymg  of  Wait ;  or 
with  anystaae  wherewitb  a  man  may  die,  awing 
hiin  not,  and  east  it  upon  him  that  he  die,  aad 


was  not  his  enemy,  neiifaer  eonght  his  harm ; 
then  tbe  congregation  shall  judge,  dec  and 
shall  deliver  tbe  ahiyer  out  of  the  hand  uf  the 
aveager  uf  blood."  There  all  the  three 
metlMds  of  kitting  hefbre^sacntioncA  are  re- 
ferred  to :  thrusting,  properly  applioable  to  the 
killing  with  ui^swora,  but  without  unmity; 
casting  any  thiag  upon  him,  without  lying  in 
wait,  or  forethought,  or  with  aay  stone,  where- 
with a  man  may  die,  the  very  thing  expressed 
in  tbe  IHh  rerse,  snd  from  whiob  he  ia  doeastd 
to  be  a  murderer;  ]fet,  if -he  wea  «ot  his 
enemy,  neither  sought  bis  barm,  he  is'iiet  a 
murderer,  he  is  not  to  die,  botto  beMivurcd 
from  tbe  avenger  of  blood.  6o  that  tbs«e4hiee 
Isst  verses  are  a  plain  limitatioQ  of  all  AmU 
weatbeftirfr;  theinsU'ttmsot, wbrteverit  was, 
was  to  raise  a  presumption,  if  a  mortal  oae: 
hut  yet  if  it  appear  tbe  person  was  Uot  thrust, 
or  hurlad  at,  er  aauilea  iu  oaaMtyt  dcc«  this 
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Mcilkflr  cmi  il  fUiarfik  yow  IniiiMpi,  that 
in  lb*  9ftMt  Tane  are  thete  wonfa^  ''aecinf 
bim  Ml,"  u  if  this  wera  one  tf  tbe  iMuitilei 
WBfiMM'y  ibr  the  sfa^fcr's  nlblj,  thai  he  did 
Ml  aee  the  Man  whom  he  lhnMtat»er  killed 
with  a  aleM,  thongh  Mt  doM  in  eninily :  for, 
int.  ll  ia  impoariUe  la  imagine^   tfani  the 


^  Un  not,*'  havet er  they  mkghi 
lafinrla  the  caaa  of  throwing  a  atone,  can  hapa 
any  ralarmoato  the  weida^  «« thrMting  with- 
ont  eoaaity.'*  Haw  can  a  man  thraal  at  him 
whom  he  aeatb  natP  Olr,  How  can  he  anuta 
bim  whom  he  atalb  net,  in  any  prapcr  aanaa  of 
Milingr  And  tharafiwa  It  ianlaia,  tbataalo 
Ibelbrwluig,  the aniy  limitatM  la,  thai  it  be 
daM  wilhoiil  enmity.  But,  9dei,  your  lord- 
ahipa  will  obaenre,  that  the  ward  •^  bim''  in 
that  aentenoe.  •«  seeing  him  not,"  is  not  at  all 
'  I  th«  original;  ilia  an  adfoaiionofthe  Iraaa- 
r'a,  and,  aasMh,  iadiatngmabedindiflerenl 
I  in  any  earrset  editiou  of  onr  biUca, 
'  ia  an  esfOMons  adyeetion :  the 
««>Ma^nol;"  aadper* 


wads  aboold  be  only 

hapa  1t0  tranalaliaMOiighl  wM  at  all  to  be  by 
Ibe  pavticmla  •«  aeeing,"  bnl,  aaoordinr  to  tfaa 
idmm  af  Ae  Latm  language,  by  an  a^adive, 
ancb  na,  tamroaiifMt  aapradeai^  or  the  Kke; 
and,  MWMhngtoomrlaagaMs,byaanbalan« 
tire  aiidadfeA,aoobaa,  •anthontfer^rbti' 
aad  ao  tbeSaptoMmtdoea  traaslate  H  in  theae 
»orda»  MiJbirtwfich,  in  our  laagoage,  wdt- 
MBlly,  •  wkboQi  ftiasighl,*  that  is,  without 
faesaaditalion  er  aatansr  deaign  lo  giro  the 
smdw.  And  ea  the  aanaa  caatiaa  ant,  that 
whspa  atfaroit  ar  Mow af  that Innd  isgifea, 


«r,  in  oibwr  woads^  siac  Mo,  that  thsae  death 
was  Ml  to  foHow,  b«l  the  afatyar  to  ha?ethe 
beaaia  of  the  dqr  «f  Mfm.  Andlhat  the 
meal  anaitnt  Inwyoie,  aiM  Jewiah  doalsia 
ibemoahrei,  have  miderilaod  the  aoapaef  the 
Mosaaciaw  la  beaMh,  is  the  nest  point  we 
aaa  la  endsafonr  to  shew  your  lordshipa. 

And,Mi  the  fiial  plaoa,  we  but  leave  la  nfer 
taMancieat  HeaCisa,  oaHad  Masaiearam  at 


Lmim  OoUatb,  kat 
id  Sehnllan,  with  bia 


bythelaanied 

upon  it;  in  the  firat  Tit  af  wbiah»  Do  homiP 
ddiia  ease,  V.  vohmtale,  (  6,  aaa  theae  words, 
*'  Item  daeaanalibM  bamiddiia  M( 
lilerdiait,8iamam  aen 

nod  Tas  nawinsidiana,  vel 
,  qM  BMfialar,  non  per  dblaai'*  (yaur 
will  pleaaa  muA  theae  kat  warda} 
■^ataMirtaw  fnerit,ai 
naqoe  inimicus  ejus,  te.  liberabitia  parcna- 
aoram.*'  Here  is  diraelly  sal  down,  l^way 
of  mfafdwaaa,  theaensaaf  the  98rd  Tone  of 


V*  |MiH|miHH,  we  srasa  es  ine  aora  TOiaa 
tfaaxnatb  ela^i.of  Nnmk  befcra cited;  i 
in  plbod  of  these  woids,  •  aaaiMr  not,'  i 


aanphmaaefti 


^perddnm;'  whiahshews 
^  hobadaf  thaworda^di- 
la  what  wa  bean  abafaact 
a|  wa  agptikarfi  «a  ba  tba  iap- 


;  aad  this 
oCaa  tha  jnal 


But  wa  baglearatogiaeyOttr  lanUnpa  aM-» 
thcr  gital  aathoiiiy,  who  fiasbda  his  opinion 
open  thanationsof  thaJawiihdootoiayOrratbea 
sete  fiiHb  whst  tha|r  all  agraid  an  to  be  tb* 
miport  of  the  llQaaia  law  an  tbia  bead,  ami 
thal^  is  the  neal  and  leaooed  fieldcn,  in  hia 


fl^eati 
a,  Da  jura  aatorali  at  gsntinm,  joxl» 
^  linaaa  BebnMmm,  lib.  4^  cnfK  a.  Tbw 
title  of  wiuah  is,  **  Oe  boaMcadio  iotoluntaiiev 
sso  f|nod  caan  iaotimi  aiil  errom."  Thena  thn 
learned  author  tabes  naliee  of  all  the  task  apes 
tfaia  aubiect,  and  of  the  Jewish  daokm  whw 
had  wrote  opon  iU  vhoaa  Mmea  we  naad  aal 
trooUa  your  loadsliipa  ia  repeal,  bnl  lefer  ftn 
the  qwDlaliona  SeMcn  mahaf.  That  kaniad 
author  tabes  na(ttco  of  three  sorta  af  b»BBuad% 
which haMd  th#  Jawkb doetom lackaMd  la 
beinfohmtasy,  aoooidhig  to  the  MDaaio  tewg 
and  aat  la  be  puniabed  with  death :  the  ftart 
ia.  What  ia  meady  aocnleplal.  Tba  tcaand 
k,  Where  tba  bilhng  waa  not  SMrsly  aac»- 
dcntal^  but  aa  ha  eapceaaea  it,  ^  prope  aae^i 
dcM  ad  vlokaikixi.''  Tk^  third  wo  bef  leava 
la  set  down  ns  hk  own  weida,  as  oofaunf  uf^ 
diraelly  la  out  aaaa^  "  Terik  aotam  hai 
imrolnnlarii  sacaka  ast,  nbi  qm  alinaa  i 
av  ersoae  quidem  Ml  igmnMlii 
prope  aooadk  ad  id  onmlapMtai 
volnolriam  ;  vekrtt  ubi  jpik  aka 
iroieaa»  alteram  jaotn  aliiane  pgrimk,  ant  nbi 
jactu  sire  sazi  site  teli  in  homiaum  cwmna^ 
nee  ignaina  %at  jcaaal  qak  aaaiini : 
jptii  wmait  onlp4latisahpa.  Ejntrikm 

BsatinA  .jiufnai  acdinarit^  sita 
siro  ia  prosalyia 
domiailii,  aiit,9snlili  alia  puniretttr.    Nnm  m 


adn  qni  nan  spsnle  acaloa  patawel,  am  kap 
pmnonduaa."  Yea,  hege4i  iwthar*  lh«l,  in 
Ihkkat  caaa,  aoeaidmg  to  the  Jewish  dodliw 
OBsaiaa,  tbaea  waa  na  n^  $i  jg9km§  la  Iha 
oiigr  af  reftigOi  fos  that  the  areKer  of  bkod 
hadi  Mt  a  pawer  m  tbai  aaaa  to  biin 

Wcapprakend,  nothing  cm  ba 
eeataong  to  the  pmaam  oaae,  th 
ri^  whwh  k  kidiiowtt,  as  the 
nion  of  the  icwkh  doelaf%  wl|ick  wo 
Anarva  awMiagaiAin  the  iatirprrtnlinn  af  tka 
Moaakkw. 

And  thk  natamlly  leadoMfcitharte  ibsjrfa 
to  your  locdsbipe  w^l  we  JwiomMtf ' 
that  the  fuestkn  ataried  by  BamM 
dam  kwyeia,  haw  fti  a  pstaM  that 
bill  OM  mM,  k  iaUala  tba  paia  of  deatk  if 
he  kUl  aaetbcr,.  halh^  m  knndsfkn  i»>tha 
llaeak  kw,  either  liam  lheleata,ettha<opa- 
man  of  thaM  Jewkb  doetoia.  Aa  ta  tba  ban, 
your  krdshipa  nee,  that  Sebko  tern  .tham, . 
dkactl|y  alalas  this  earn,  ^  ubi  quk  alteram 
at  aiders  valnas,  allsiam  jaotn  i^hlerfo  peri- 
ant »"  Md  be  and  tha^  datarmiaad  that  as 
be  aa  JMolMlwy  bamirids,  not  pwikbabk 

that  iiiihk 
t 
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they  «ra  Ibavdad  b'  the  words  of  all  the 
text!,  <«  If  any  id«d  bete  his  Detghboor,  and 
Ijre  ia  wait  for  htm,  and  rise  op  .accost 
him,  and  smite  him  mdrtslly,  that  he  die  :*' 
Not  one  woid  here  of  rising  up  adfainst  one 
and  killing  anelher ;  not  a  w<wd  of  hating  one, 
and  iu  eonseqaence  of  that  hatred  killing 
another:  tliat  was  a  case  which  did  not  fall 
noder  that  law.  The  hatred  and  the  rising 
up,  was,  b;^  that  law,  to  be  against  the  man 
who  was  killed  ;  if  another  by  fatality  happen 
to  be  killed,  that  was  a  different  case,  it  was 
an  iniroluntsry  homicide;  the  crime  there  was 
not  the  killing,  but  stood  upon  the  rising  up 
against  him  who  was  not  killed ;  and  so  the 
punishment  was  for  invasion,  but  not  for  kill- 
img.  The  texts  in  the  book  of  Numbers  are 
alltotbe  same  purpose:  ^*  If  he  smite  him 
wlio  is  killed  or  hatred,  or  hurl  at  him  by 
h^ingof  wait  that  he  die,  or  in  enmity  smite 
imth  bis  hand  that  he  die,"  &q.  where  all  the 
rntes  are  still  directed  towards  the  person 
alone  that  is  kilM ;  and  that  of  killing  another, 
when  the  anwke  was  not  designed  at  him,  is 
i|«ite  left  out  of  the  case.  And  the  applies- 
tioo  of  this  reasoning  to  the  present  unhappy 
aockient,  is  toorcvident  to  need  enlargement.  If 
it  appear  that  the  push  was  aimed  at liridgeton, 
tliat  theenmity  was  against  him,  and  not  against 
the>  deosased  lord ;  then,  whatever  be  the  con- 
atitutioo  of  thf  Roman,  or  more  modem  laws, 
the  present  case  is  quite  out  of  the  description 
of  the  Mosaic  law  concerning  this  article  of 
Manslaughter. 

What  hath  been  already  said  at  so  great 
lengthy  does  fully  obviate  what  is  offered  in 
IhepursueraMnfomuition  in  way  of  answer.  It 
is  true,  that  the  general  rule  in  the  divine 
law  is,  <«  That  whoso  sheddeth  man's  blood, 
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hy  man  shall  his  Mood  be  shed ;"  and  so,  by 
llie  sixth  Comoumdment,  the  prohibition,  is 
Mieral,  <«  Then  shalt  not  kill :"  yet  even  the 
Commandment  itself  admits  of  exceptiooe ; 
Mwh  as,  killing  in  self-defence,  and  killing  in 
eoeoation  of  justice,  and  killing  in  prosecution 
Af  just  war,  and  the  like.  The  other  rule  like- 
wise  admits  of  exoeptk>ns,  not  so  as  entirely  to 

«y  the  killing,  and  to  make  the  act  lawful, 
^  at  so  as  to  excuse  from  the  pain  of  death. 
The  texts  already  noticed  are  express,  that  a 
man's  blood  may  be  shed,  and  yet  the  blood 
of  the  ahedder  not  be  required  on  that  aocoant. 
The  question  is.  Whether  this  ^misfortonate 
fNumePs  caae  cornea  not  under  the  exceptions  P 
,Mmd  that  we  hare  already  discussed. 

The  positkm,  that  by  the  law  of  Moaes, 
i^  Death  of  asoddenty  was  plainly  capitel,  and 
that  the  slayer  had  the  benept  of  the  city  of  re- 
lii||f«,  only  where  the  atanghter  was  by  mere 
jnisfiNrtttoe,''  isasaumed  without  sufficient  foan- 
4htioo.  it  la  plain,  that  he  who  thmsta  without 
iNimitv»  does  not  kill  the  man  by  mere  casual- 
ty:  tiie  act  from  whieh  death  foltows,  is  a  vo- 
Inatarv  aot,  ahhongh  without  enauty  i  and  ■§• 
thougo  the  killing  is  iuvolontary,  and  ao  o 
never  be  said  to  1^  merely  carnal  in  the  bob 
Iho  pwrsairs  wobU  tal(e  the  1 


the  words  in  Eyodos,  «.« If  a  man  lie  not  ia 
wait,  but  God  deliver  him  into  his  hand,"  in  the 
least  eontrafy  to  what  hath  been  advanced : 
for  it  is  most  properly  said,  that  where  the  act 
is  without  the  design  of  the  killer,  u  ithoiit  en- 
mity, and  without  hatred  ;  that  there,  in  so  far 
as  concerns  the  killing,  God  hath  delivered  the 
man  into  the  hand  of  the  slayer.  The  plain 
meaning  is,  that  where  a  man  is  killed,  not 
with  design,  but  that  the  thmg  happens  by  the 
over-mling  hand  of  Provklence,  permitting 
things  of  that  kmd,  in  his  sovereign  wtsdom, 
snd  from  his  supreme  power ;  that  there  the 
person  is  delivered  to  death  by  the  over-rubog 
band  of  God.  And  where  could  ever  this  be 
more  properly  applied,  than  on  the  present  me- 
lancholy occasion,  when  the  providential  turn- 
ing about  of  the  unfortunate,  deceased  lord,  oc- 
casioned his  receiving  the  fatal  wound  P 

It  is  likewise  a  position  assumed  without 
reason,  *«  That  wherever  a  roan  was  killed  by 
a  mortal  weapon,  that  was  murder  by  the  Mo- 
saic law."  We  hope  we  have  already  demon- 
strated the  contrary.  If  enmity  and  furetboogbt 
was  required,  (and  we  need  only  repeat  that 
oue  text,  which  expresses  the  killing  a  man 
with  a  stone,  wherewith  he  may  die)  there  ihe 
text  dedares  the  stone  to  be  a  morUl  weapon ; 
yet  For  all  that,  in  case  of  the  circumstances 
mentioned  in  the  other  verse,  the  slayer  was  not 
to  die,  but  to  be  delivered  from  the  avenger  of 
blood :  and  this  single  consideration  most  be 
sufficient  to  refute  such  a  position.  Ia  it  not 
possible  for  a  man  to  use  a  mortal  wcsapoa, 
where  there  is  no  enmity,  nor  design  to  kill  the 
person  who  is  slain  P  If  it  be  poasiUe,  as  it  cer« 
tainly  is,  then  can  we  imagine  tliat  a  law,  lo 
perfect  as  the  divine  law  itself,  oouM  make  a 
man  guilty  of  murder,  because  of  the  use  of 
sQch  a  weapon,  where  he  really  intended  no 
more  harm,  than  a  man  that  used  a  wea|ion  of 
another  kindP  Besides,  that  in  tmth  every 
weapon  is  a  mortal  weapon  with  which  a  man 
inay  be  killed :  and  therefore,  to  imagine  that 
the  divine  law  laid  soch  a  difoenoe  betwixt 
an  instrument  of  iron,  and  one  of  another  kind, 
ia  oertably  to  go  too  far.  The  law  of  God  has 
pot  the  matter  upon  a  much  juster  footing,  to 
vrit,  the  intention  of  the  peieon,  whieh  alone 
can  distinguish  his  actions. 

The  pursuers  also  aay,  <•  That  though  the 
argument  is  good,  that  wherever  the  benefit  of 
the  dty  of  rmge  was  not  competent,  there  the 
crime  was  capital ;  yet  it  doee  not  follow,  that 
where  the  power  of  the  Jaws  were  aospendsd 
by  the  jm  a^iif  that  the  ponishDMOt  is  not  to 
be  capital  in  a  onontry  wheretheyasnq^  takes 
nojphice." 

But,  with  aobmission,  this  is  no  solid  way  of 
arguing :  the  qaestion-hitherto  treated  ia,  Whst 
was  the  law  of  Moaes,  with  regard  to-poaiib- 
mcnuintheoaieofmanslanghterf  Ifthepn- 
nishment  in  any  case  was  not  capital,  bcoanse 
of  the  privilege  of  the  asylum,  tbe^cem^itaien 
ia  just,  that  the  all- wise  Ged  did  not  intend  such 
punishmenta  shonki  be  infladad  Ibc  snohanof* 
Ieace,an4the|banef  ffi 
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oftbeUw. 

TIm  nefct  point  ondertaken  to  be  lUminited, 
ie,  Tbat  maoslaug^hter,  under  such  circom- 
ftanoes  as  ooeur  in  ilie  present  case,  was  not, 
hj  the  common  law,  pnoishable  by  death  :  and 
this  argument  must  indeed  be  divided  into  se- 
veral branches,  sucb  as,  imo.  That  culpable 
bomidde  was  not  so  ponishable,  and  that  ho- 
niieide  conmitted  upon  such  hi^h  provocation, 
as  was  here  gifen  by  Bridgeiou,  coald  amount 
to  ctttnble  homicide  only.  Sdo.  That,  by  that 
hw«  tM  deceased  lord  not  hsTioe  been  intended 
to  be  killed,  hot  tbe  invasion,  whatever  it  was, 
itttended  igfainst  another  t  the  killing  tbe  earl 
was  casual,  or  at  worst  cnlpable,  not  punishable 
with  death. 

And  as  to  tbe  Arst  of  these  |>oints,  we  shall 
not  trouble  your  lordships  with  ioBnity  of  laws 
and  opinions  of  lawyers  that  might  be  adduceil 
upon  the  point,  but  only  take  notice  of  some  of 
the  most  remarkable,  and  which  seem  most  ap* 
posite  to  tha  present  case.     And  in  tbe  first 
place,  the  foundation  of  tbe  Roman  law  on  this 
poiati  appears  to  have  been  laid  down  as  early 
as  the  ihiys  of  Numa :   for  the  Roman  writers 
take  QOticeof  a  law  of  his  Hi  these  words ;  "  In 
NuoMP  legibns  cantum  est,  at  si  qnis  imprudens 
hoflnioem  oochlisset,  pro  capita  occisi  et  natus 
ejus  io  condone  offerret  arietem."     This  law 
IS  taken  nettee  of  b^  Pithaeus,  in  his  annota- 
tioos  upon  thefore-citeil,  ancient  treatise,  com- 
paring the  Mosaic  and  Roman  law,  with  regard 
to  this  head  of  manslaughter,  as  agnpeiog  pre- 
cisely with  the  law  of  Moses ;  and  the  plain 
meaning  of  it  is,  tliat  where  a  man  kills  ano- 
ther, although  culpably,  yet  if  it  be  nne  dalo 
per  tm^mtfenltam,  he  is  not  to  suffer  death,  but 
10  mnke  an  assytbment  to  the  nearest  rehitions 
ef  the  person  killed:   and  the  aame  treatise 
takes  iioticeof  a  rescript  of  Adrian's  to  the  same 
porpoae,  directed  to  Taurmus  Ignatius,  approf- 
u^  of  a  judgment  given  in  Ihe  ease  of  one  Ma- 
rius  Bvarisuis,  whereby  tlie  proconsul  had  mi- 
tigated the  punishment  of  roanslsughler  upon 
that  gtennd,  that  suppose  it  was  done  per  ou- 
earimm,  and  culpably,  yet  it  was  fine  doio.  Tbe 
words  ef  the  ^«acript  are,  •«  Pmnam  Marit  Eva- 
riati  rccte,  Ignate  Taurine  moderatus  es  ad  mo- 
dnro  culpse ;  refert  eoim,  et  in  majoribus  de- 
lietis  eansolto  alio  ^uod  admtttator  an  casu ;  et 
sane  lo  oiMiibes  cruninihus  distinctio  hnc  po- 
I  aut  jostitiaa>  provocare  debet  aut  tempera- 
—1  admillsrr.''    And  Schullen,  in  his  an- 
ezplahia-  what  Is  meant  by  eagu  in 
tkaaa  words,  •*  Per  caaum  h)c  intelljgitnr  fieri 
^«od  nan  At  doki,  ^omodo  et  quod  impctu  fit, 
easo  dieitor  fieri,"  I.  ],  sect  3,  ad  leg.  Cornel, 
da  CKecar.    '*  Ubi  pre  causa,  editiooea  veterea 
ei  lioaaam  reete  baoeri  caan  eertiNimum  est" 
Wiieb,  b^  the  bye,  shows  hew  erroneous  the 
pmauera'  mtei  pieUtian  of  the  werda  caiat  and 
•casual'  is,  whonthayweuMrestrict  then  to 
srlnt  ia  daee  by  mere  accklent. 

The  gaiawai  roiaa  of  the  civii  hiw  are  plain 
mm  tlnspainl,  thai  it  ia  the  <«  animus  qui  male- 
'  1 1"  thai  th«m  tie  4a  ne  mofdar, 


Maine  animo  oceidendi.'*  But'tfiaM  genamt 
topics  need  not  be  insisted  on,  where  tbe  IsKta 
themselves  are  ao  express,  audi  as  not  m\f 
these  already  mentioned,  bnt  even  that  1. 1,  sect* 
3,  ad  1^.  Corn,  de  Siccar.  **  Divua  Adrianus 
reacripsit,  cum  qui  hommem  ecddit,  si  Hon  ee« 
cidendi  animo  hoc  admisit,  absdvi  potae."  And 


a  little  after,  **  £t  ax  re  constitiieadum  lioc, 
nam  ai  gladinm  strixerit,  et  m  eo  percnsserif, 
inddbitate  occidendi  animo  kl  eum  admiaisse.^* 
But  then  he  adds  the  exception,  «« Sed  si  chivi 
percossit,  aut  cuccumk  in  nxk :  qnamvis  Ibrra 
percusserit,  tamen  non  ocddendi  animo,  lenien- 
dam  pmnam  eins  qui  in  rixa  casu  magia  quam 
voluntate  homiddium  admisit,"  It  is  true  that 
the  pursuers,  and  indeed  several  of  the  doctors, 
endeavour  to  turn  this  text  the  other  way,  by  a 
plainly  erroneous  interpretation,  and  wrong 
pointing  of  tbe  text.  They  pretefid,  ••Thai 
where  a  wound  is  given  by  a  sword,  there  the 
ommtct  is  undoubtedly  presumed ;"  andaofiir 
right  as  to  tbe  rule.  But  then  the  law  sets 
down  the  exceptions ;  first,  if  the  stroke  be 
••  clavi  ant  cuccumk,"  suppose  these  be  moital 
weapooa  wherewith  a  man  may  die,  yet  be* 
cause  they  are  not  instruments  exnrMly  made 
for  death,  ihe  preaumption  ia,  that  ••abarat 
animus  occidendi,"  naleaa  circumstaneaa  make 
it  appear  otherwise.  Then  the  second  excep- 
tion is  *•  in  rixa,  <|uamvia  ferro  percusserit,*' 
although  a  man  strike  with  a  aword,  yet  if  It  be 
in  rixa,  suddenly,  or  upon  a  provocation  given, 
•<  tamen  non  occidendi  animo,  leniendam  pca- 
nam,"  because  'Mn  rixa,  case  ma^  qaaai 
voluntate  bomicidiom  admisit."  Those  doc- 
tors, indeed,  who  go  wrong  in  the  intarpieta^ 
tion  of  this  text,  pretend,  that  the  meanuiy  ef 
qvamvii  ferro  is  not,  although  he  strike  with  a 
sword,  but  would  make  tbe  nManmg  to  be, 
•«  Although  he  strtek  with  an  inrtruoMnt  of 
iron,"  and  ao  make  the  word  /erreai,  and  alao 
thoae  worda  in  rira,  refer  lootber  words  ««dave 
aut  cuceoma ;"  ao  as  that  tbe  aense  aboald  be, 
if  a  man  strike,  ••  slave  aut  cuocuma  m  rixa," 
altbopgh  these  be  instrumento  of  iron,  he  is  net 
presumed  to  have  had  the  antawf  ceeidendL 
But,  with  submission,  ss  both  the  learned 
Noodt  and  Sehulten  observe  upon  that  law,  the 
interpretatkm  is  strained,  and  indeed  iHltaratet 
forthe  wvt^Jerrwn  h  never  used  in  lawinthat 
aense,  bnt  alwaya  does  signify  a  sword,  and  ae 
the  eapression  is  the  same,  bateraatahr  repeat* 
edin  other  words,  as  if  the  anperor  had  said^, 
«•  in  rixa  quamvis  ghulio  psrenawrit  s"  and  aa 
the  aense  IS,  that  the  eatsias  is  hi  geMval  pra^ 
aomed Irom  tbe  uaingaaword,  that  it  is  nat 
preaumed.where  the  instrument  is  not  aa  in* 
atrument  made  for  death;  but  if  the  kiHing 
happen  te  rum,  the  eaisiM  is  not  pvesnined,  al» 
though  the  stroke  be  given  with  aswerd. 

And  this  ia  likewise  theepiDiaii  ef  the  lam* 
ed  Orotioa,  in  his  annotations  upod  the  text,  in 
Nnmbers  above  cited,  verse  10,  which,  in  the 
Latin transhitUM,  ia  rendered  **Sk 


i    envhiehilratiuabaththisnola, 

Mea  Bhrawmm  mnltis  veriiisTem  eirennki* 
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\  tilo  4iiii  bomtMrn  deoidertt  Ex  tdo 
pnMuroittv  nalom  odMifiiun,  nisi  eonlrariiiiii 
aM»rwk*'  There  ^wir  lordtihi|M  see  that  au* 
ikr'sDpiHeii  ie  as  we  pieadi  that  tbe  uaiog  a 
Mortal  weafion  preeviDeft  tbe  designn,  but  not 
«/  jpnetMaaptiooe  jaria  et  de  jure }"  for  be  addO) 
**  oiiN  ooBtraiittui  appareat." 
.  The  roMript  of  the  emperor  Antenine  ia  like* 
fiioe  aa  espreas  en  Ibis  head  aa  can  be,  1.  1, 
Cod.  de  Siocar.  **  Fraler  vester  rectiua  feeerk, 
ti  aa  pnfindi  provincMS  obtulerH.  Q«i  si  proba- 
inerili  boo  oecideadi  animo  bomineHi  a  ae  per- 
AttauMi  9M0v  leuuaaft  bomicidii  pcraft,  aecoa- 
djwn  dMoipliaam  militarem  aeDteatiain  profe* 
lit;  crimen  enim  eontrahitur,  ai  et  yoluntaa 
IMoaadi  imerBedal,  entertmi  ea  qn«  ei  impro- 
fiae  caaa  po^ns  quaaa  fraude  aoeidiiBt,  fato 
fleraoiqiae  nam  ooxa  impuUntur.^  Here  tbe 
IM|l6ror  plainly  aets  down  tbcae  two  tbingOi 
imt,  That  ^  pana  bomicidii  est  remittenda,  ai 
•niBiiim  eoeideiidi  wm  haboerit.'*  S^  That 
wbera  tfie  thing  'm  dene  er  impmm,  there  ia 
MMKtM/  that  it  is  to  be  looked  upon  aa  done 
CflM, by latabty,  rather thuncriflM:  butnefer* 
tbdcns  that  iu  eueh  a  caaa  there  may  be  an  a^' 


Tria^Jwim  Catm^ 
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I  of  the  BMsan  lanr  seen  to  be 
I  o»  Ibis  general  point  Carpeoviua, 
one  ef.tbe  aarefest  crimioaUsIs,  is  nioet  eipwat 
lijMiiii$  *<CeaBatpQrra|MaoaerdinariaboBai- 
«dii,Bi  Ottilia  vnloaw  fmaaet  oommissnm  ho- 
mioidiiim;"  andffneaoo«  *«qDod  adeo  ▼enim 
ait»  at  in  bom&citfio  lataeaipa«  dob  non  flsfni- 
pantos.''  Chums  is  likewise  aa  express  upon 
thi0.g«neral  head  ;  and  aaeh  ahoals  of  others 
am  by  thnm  quoted  and  referred  to,  that  it  wei« 
tain  to  repeat  ihehr  namea,  or  tronUe  your  lord* 
ahipa  with  qnatiug  their  words.  We  don't 
know  that  any  kwyer  of  reputation  difiers  upon 
the  fsneral  point 

But  then  mdeed  the  qaeslion  comes,  What 
iacnlpabls  homioide?  And  whether  tbe  pre- 
aent  oaae  fidb  under  that  description  ?  Which 
fa  next  to  he  illustratsd.  And  born  we  humbly 
insist,  that  where  the  homicide  ia  committed 
apott  a  sudden  quarrel,  and  protocation  giren, 
MpMSMtUv  by  foal  iqiury,  and  that  quarrel  be- 
fon  net  bjr  tbe  killer;  that  this  is  no  more  than 
calpabia  bomioide:  and  for  this,  in  the  firat 
ytecn^  we  oppono  the  fow  ahendy  cited,  «« in 
qoamvis  ferro  perousaerit."    And  to  the 


t  trouble  your  lordships 

«epeutnig,bevanse  they  are  theooromon  texts 
ibunded  upon  by  doolovs  on  this  bmd.  We 
hate  likewisB  tor  us  tho  authority  of  all  the 
nacient,  moral  philosopben;  soch  as  Aristotle, 
Plato,  Plotawh;  and  many  others,  hkewisecoai- 
nanly  taken  nolioeof  i^  tho  hMryers  on  this 
•nlfMl.  Itis  true,  aouM  of  tfie  severest  ori- 
«thialisla,  such  as  Matthttuiand  Carpsofius, 
Aonnndauttbe  rule  in  general,  but  sliU  they 
nucb  as  ia.iieeesaary  in  tfie  preseqt 
:  they  don't  allow,  that  where  the 
r  in  under  finc^  that  he  IB  ntnil  to  benae- 


akhouirh  tbn  hJlttsg 
iracundut ;  hot  then  most  of  them  de  ndmst  itg 
if  the  kill^  be  not  the  tMcior  rUut,  bat  be  the 
person  prOYoked,  to  whom  a  juat  provuontioa 
bas  been  given,  espeeiaUy  by  a  seal  iiy Dry  3 
and  so  particularly  Carpnovius,  one  of  the  so* 
ver«st,  after  be  bas  argued  at  length  agxinst 
the  general  point,  ooncTudes  in  bis  Qmmo6» 
§§  t4  and  16.  *'  Nihil  quoque  adveruator  re- 
gula  adducia,  quod  seilic«t  delistnm  ira  ooni»> 
miasum,  mitius  puniri  eoieat  3  quia  hsK  luguln 
de  ira  ex  justa  causa  proveniente  aecipiandnciti 
dufdex  etenim  ira  est,  alia  ex  iuala  cauiu  piw* 
venit,  qua  si  uon  in  totum,  tnuienex  pMe  cs« 
cusat^  nt  deliaqaens  mitias  puniitur ;  alia  vem 
non  provenit  ex  jnsta  causa,  qua  in  nihilo  «x* 
cusat"  Then  be  adds,  <*  Hoc  distinutio  oom* 
muniter  reoepia  eat  ab  interaretibus**'  nod  uiten 
severals.  And  then  coadndes,  *'  8i  ergn  josln 
causa  calorem  iraeondia  prmcedat,  velnti  si 
qnis  ab  alio  fuerit  provocatus,  ant  alio  modn 
ofiRsnsus,  tune  is  qui  ir4  et  inlenao  dolovu  per«> 
motus,  provoeantem  sou  ofiendeniem  inlerfielt 
abaqne  dubio  a  paaa  ordinaria  liberabitap;  oaonu 
vero  St  qnis,  uhsque  jusin  €t  probafaili  eanM 
iratua,  a&queti  ocoiikit,  de}i)Oo  oaau  non  hie 
loquimur,  qni  pmna  homieblii  ordinnria  nenti* 
quam  est  eximendus."  And  then  takes  noliee, 
that  tbe  practioe  in  tbncouit  of  Lipawkk  Ife 
i^^reeable  to  this. 

There  ia  an  adjudged  oaae  very  aaMiate* 
published  in  a  beok«  called  Alphona  Villagut 
NeapoUtani  Consultationes  Decbiva,  Tcry 
learnedly  KsolTcd.  It  ia  tho  Decian  80.  We 
shall  state  the  case  in  tbe  words  of  the  author, 
'*  Quidam  nobiUs  Ratuskius  faiaset  vetbesntaBp 
extra  (sed  prope)  ecelesiam  sanola  cmais  caslh 
tri  GruYOsa,  a  quodam  alio  pohlli  Bagnaino^  ia 
eodem  pacto  ovaginaTit  puguianem  oonim  dio> 
turn  verberantem,  00  in  fugaro  jam  conversaaa 
et  ipsum  iasequsos,  unieo  vnloere  sibi  inflieto 
in  dicta  ecclesa  (quam  ille  inuppessos  fimiut) 
dictam  ecelesiam  cgrediens  aese  m  fugam  dedit 
et  cum  dictus  veibarator,  ex  dicto  unioo  hiflielo 
Yulnere  intra  dictam  eodeaiam  mortuns  eaaet" 
Tbe  case  came  to  bo  tried,  at  least  the  ques- 
tions upon  it  to  be  resolved,  by  thoaud  Alphon- 
sua;  where  several  questions  ooenrrad,  but 
these  which  are  most  applioable  to  the  present 
case  aietwo:  First,  *•*  An  hnjusmodi  homici- 
dium  in  eoclesia  perpetntum,  fueratdioendttn 
vdantarium  neene,  eo  quod  diutna  nohilui  in* 
seotttua  fuiaset  illnm  cessantem  m  verbarihuu  in- 
ihrendis,  ae  sic  union  volnere  iniielo  interims* 
set?'*  Tho  seoand  qaation  iai  **An  dtotaa 
ndbtlis  prsBdicto  mode  ae  de  causa  violanadio- 
tam  iasmunitatem  eoolesiaaticanau  veniat  in  ieio 
seeulari,  et  oodesiastico  pane  ordinarin  plee^ 
tendus,  velsolnmautioripanar'  Thevosoln- 
tion  mfua  the  ftntqwation  is,  Thatthnttgh,  at 
lint  view,  tbe  homioide  might  aeem  tolnntary, 
*'  £0  ^od  dietua  oobilie,  obbmuo  ipanm  com- 
pellenle,  fuf^tem  heminena  vulneravwit,  ni- 
hilominus  nullo  paeio  fore  judioandnm  hoouci* 
diijun  vdnntsiinm,  alrt  pro  tali  dieiaini  nefailem 
puniendum/'  ThereaaoaalbrtbtsNsoittlieDese 
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fint,  Tbey  are  tekca  froni  the  definkwn  ef  vo* 
iDBlary  homioUr.  94^  Frosilhe  UsUcf  the 
BoDMUilaWy  and tiie opibieBof  dddom.    3tMy 


FroB  tlial  |»articultr,  that  the 
beeo  itomedtately  atraofc  hefiiffe}  od  which  the 
f  ivBarliahle,  **  £z  hee  ergo  articttlo» 
ilieitmr   hooHcidiiim   hi\|niii]edi 
ec  iMM  ▼eloiitarioin«  nam  nullh 


norft  iiilei3aeBiile,eragbalo  piigBioDe»  ipee  no* 
hihs  baocnlo  paroQaot  iBaoeatiia  fuit  dwlnia 


I  fugMoten,  et  hoc  pro  hoBoris 
proprii  icdenptiaaei  ut  no  ae  taeretur  ah  i»* 
jam  caroewh  reoepta  ex  verberihae:"  after 
wfaidi  firfjows  a  hmg  teaioaiDg,  all  in  the  paa- 
nd's  fikf  oQra.  And  Ihia  oaoe  we  take  ftheoMMre 
netiee  of,  heeaoae  the  penmen  pretended  to 
make  a  dMaotioii  betwixt  the  oaae  ef  a  womid 
given  the  very  moment  a  real  hajjory  m  done, 
and  the  like  given  after  the  mjorer  hea  dceieted 
from  heatiaff^  and  retired  to  eome  distanoe ;  hnt 
there  ia  no  diflerenooy  except  the  intenral  he  eo 
long,  ae  itcao  he  soppeeed  the  tbooght  of  the 
peraon  iiynrvd  wee  cooL  The  other  qoeBtion  is 
likewiee  eeaolred  u  fiiTOor  ef  the  aoooaed,  that 
in  snch  a  caae,  not  the  ordiaary  poniibaient, 
either  ceeletiaetioalorovil,  onghtlo  take  ptace^ 
hnt  only  the  pema  mUwr^  and  eonfirmed  by 
very  atrong  reaaone,  which  we  cannot  Moite, 
hnt  refer  to. 

AnBongvt  other  aothora  tfiat  might  be  eittd 
fcr  aoppoithig  this  epinioo,  is  the  learned  Voety 
in  the  very  eeetion  cited  by  Ike  parsaers,  ad. 
tit.  ad  leg.  com.  do  Sic.  n.  9,  where,  after  be 
has  aaid  what  as  cited  for  them,  that  oneJBilliag 
anelber  who  Ina  profoked  him  only  by  a  ferhM 
or  aligfbt  Jivmy*  **  vix  est  ut  ab  oraiaarikpenk 
ahoolvendoaait  ;>'  he  adds,  that  if  the  proveca- 
thm  was  hy  an  atreciooereal  i^piry,  that  wonid 
beeulftcient  to  mitigate  the  ordinary  pnaash- 
ment ;  and  to  oonlrm  that,  cites  Mathwns, 
Bertiohins,  Ac  And  the  rsaaon  given  by  these 
anihors  fiir  making thiaaHowanee,  in  eaaaef 
jast  proveeatioo,  is  cxpieaiod  in  theee  words  hy 
fired,  ad.  1.ir,d.t.  *«  Qaod  ei  eit  ignoe- 
B,  W  provoeatns  tenksisci  vduit,  qnlqoe 
I  d<dorem  preeeqnilor.*' 
And  indeed  we  apprehend  this  epinien  is 
franded  in  the  ftrst  principle  of  natore ;  for 


peal  mjnry ,  withoot  the  poaaioBehemgmat 
and  ahhonffh  kilting  isnodonhtanexeessintbe 
relertienof  a  real  iigary,  yet  still  iiis  but  an  ex- 
cess, and  the  infnrv  ahews  1^  thing  done 
-^^  -"^  •design ;  and  therefore,  heeanse  of  in- 

le,  haamn  weakness,  the  punishment 

hemitigntcd 


tonly  hy  atrack  or  vertml  imnri 
deatonte  tephdc  a  qnarrd,  krt  had  committed 
the  aseet  fvoveking  and  raal  in|niy,  to  throw  a 
f^vtleoian  over  head  endears  in  a  dirty  pnddle, 
m  theiniddle<aC  a  town,  nnd  eight  of  so  many 
ea-kNkeri ;  no  iofuty  cenkl  bemoie  provoking. 
Yea  indeed  there  waa  more  m  it  than  an  in- 
jnry  only !  ane  that  was  aUete  throw  the  pan* 


nd  wlo  the  peddle  in  that  manamv 
wise  aUe  to  have  auffoceled  biro  there;  t^ 
paanel  had  ne  reason  toMpoct  otherwise,  and 
therefore  no  wonder  if  he  betook  himadf  to  hie 
sward.  And  the  other  circumsunce  aoiiBed, 
that  Bridgeton,  immediately  npon  thedoiogtha 
thing,  endeavoured  to  draw  and  make  himeetf 
master  of  my  k»rd  StrathoMMe's  ewerd,  gave  the 
paaaelgnmndto«spect  the  worst;  andseitmay 
be  doubted,  if  he  w«iehliged  to  waitlill  Bridge* 
toaahenki  have  an  apportnaity  to  give  him  tte 
blow^  even  with  a  asoital  weapon.  And  wkeai 
this  is  cansidered,  the  foot  goes  fortfasr  than  a 
retention  of  the  highest  injury)  the 
wan  in  some  meaauiie  put  npon  his  dt 


fii 


and  granting  that  kie  'nuahmg  at 
was  ha  eaocss,  yrt  stift  that  exeess  folto 
be  aaniehed  pmA  tgtraonUnMnd. 
AM  lawyers  C  ' 


icei 


lyla 


oftbatooffi 
mto  three  kanda,  ttnit  of  time,  phwe,  aaA 
weapon  tkat  ia  used ;  and  exeem  in  pomt  of 
time  is  punished  even  with  death,  wh«e  the 
wterval  is  «raat;  because  that  interval  pre^ 
sumea  fmud  aad  deiiberatiea :  but  here  waa 
no  excew  ef  time ;  tlie  thing  was  done  er  ••- 
cmiiaeniif  when  the  ininiy  waa  ftesh  aad  re* 
cent.  There  ia  likewise  eaoau  in  point  ef 
plaae,  when  the  mjorer  is  allowed  to  relueto« 
considerable  distance  from  the  place  where  the 
mjnrjr  is  given;  and  this  in  seme  mpaauva 
coiacident  with  the  ether,  because  it  iaqplieaaa 
interval  ef  time :  yet  if  it  he  aot  grqat,  the 
lawyera  hehi  it  to  he  ealy  pnaishahle  asbitm. 
rily.  Aad  thea  the  third  is  the  eaeemiu  tiie 
use  of  the  weapon,  where  there  ia  no  i 


oftimeerphme;  and  that  is  alwaya  agreed  to 
be  pnniebahle  only  aihilrariiy,  where  tim  pre- 


ish%h. 

From  what  is  aaid  it  seams  phna,  that  if 
Bridgeton  had  received  the  thrurt,  the  keni- 
mie  would  heae  been  cafoaUe  only ;  and  ea 
it  remains  to  be  considered,  if  the  case  eeines 
cut  worse  for  the  pannel,  .because  it  wee  my 
knd  ^d'alhawre  that  received  the  wound,  end 
not  Bridgeton.  And  we  apprehend  it  decs  not, 
haten  the  eontmry,  that  this  ^ves  a  great 
stpength  to  the  defeace:  And  that  bceanee^ 
Imo,  The  push  being  designed  at  Bridgeton, 
shows  that  there  waa  no  mahee  at  my  lesd 
Strathmore,  neither  premeditatoi>  nor  piesumed 
from  the  givhigef  the  wound:  for  admitting 
it  to  be  true,  that  in  an  ordinary  case,  the 
iving  a  wound  with  a  mortal  weapon  presemea 
le  dele  or  malevelens  intention;  yet  that  eea 


£ 


never  bewherethe  puah  is  pomted  at  another 
than  him  who  by  ftia%  eaeeives  it.  And  eo 
the  case  comee  oat  thus,  that  the  pannel  m 
nwkmg  one  push,  could  not  designit  at  two  per* 
aona;  and  so  if  he  deaffued  it  at  Bridgeton,  it 
is  impoBsifalc  to  eay  he  liad  a  design  against 
way  lord Strathamre.  It  is pkdn  m  thenatura 
ofthethhig,  that  the  deaian,  theagh  presumed 
from  thefiviag  the  weand,  yet  in  point  of  tinm 
it  precedm  the  aotmd  reeeivmg  of  the  wound, 
er  precedence  be  but 
we  if,  in  the  very  act 
appears^  kavt  kees 


aldiough  tkat  preeediag  er  precedence  be 
ry ;  and  thermre  if,  in  the  verji 


Ill] 
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[lis 


•gainst  Bridgetooy  it  excladw  dl  pretence  of 
Mijr  animus  a^insl  wurtber  wtio  received  the- 
ifoofid  by  fatality,  in  -^the  rery  moment  that 
tbe  desicrn  was  pointed  against  tbe  otber. 

And  bere  your  lordsbiptwitt  likewise  ob* 
wttffif  tliat  tbere  can  be  no  animu$  ikcideluH 
presumed  at  all  agpainst  any  roan,  not  even 
ngainst  Bridgeton  liiraself ;  because  tbe  draw- 
Uig  a  sword,  and  poshing  at  a  man  witb  it,  itoes 
■ot  of  itself  presume  a  design  to  kill  tbe  man 
j^hed  at,  except  tbe  womid,  and  death  ae- 
laally  foUow:  tor  His  from  tlieerent  of  tbe 
wonnd|  and  death  foltowing  alone,  that  tbe  to* 
leotion  is  presumed.  Tncrefbre  since  death 
did  not  happen  to  Bridgetob,  tbe  law  cannot 
pmnme  an  intention  to  kill  him ;  since  tbe 
fiuindation  of  tbe  nresomfitioo  is  removed,  or 
did  not  bapnen.  If  tbe  blow  bad  missed  bim, 
•r  fa^  not  Killed,  but  wounded  him;  the  in- 
lieatioo  would  not  be  preanmed ;  and  tberelbre 
it  cannot  bere  be  presnmed,  as  tbe  case  hap- 

Cued;  for  there  is  no  such  presumptwn  in 
NT,  as  that  killing  one  presumes  a  design  to 
kill  another;  except  where  it  appears  that  tlie 
slayer  killed  one  man  by  mistake,  takinf^  bim 
to  be  another:  as  for  instance,  killing  Caiusin 
tbe  dark,  when  the  killer  really  believetl  bim 
Id  be  Tuiua ;  tbere  indeed  tbe  killing  of  Caius 
presumes  the  intentioH  of  killing  Titius,  although 
lie  was  not  actually  slain ;  and  tberelbre  in  that 
case  thelciller  b  indeed  guilty  of  murder.  But 
it  is  quite  another  case,  where  one  man  is 
kiUed,  not  by  mistake  ibr  another,  but  by  fata- 
lity, when  tbe  push  was  intended  at  another, 
Wbom  tbe  killer  knew,  which  is  the  case  in 
band.  And  therefore  we  do  humbly  insist, 
that  it  cannot  be  said  there  was  an  intention  to 
kill  Bridgeton,  since  bis  death  did  not  follow. 
Neither  can  it  be  add  there  was  an  intention  to 
kill  tbe  earl  of  Stmtbmore ;  because,  thoueh 
his  death  did  rooet  unluckily  happen,  yet  the 
•fulitun,  upon  which  tbe  intention  must  be 
founded^  did  not  happen,  tbe  push  being  made 
al  Bridgeton ;  for  those  two  must  always 
concur,  tbe  piub  maile  at  tlie  man  who  dies, 
and  the  actual  death:  and  where  it  happens 
ptberwise,  the  death  is  a  mere  iktality^;  not 
intirely  innocent,  because  the  killer  was  so  far 
Wlty  in  inraduig  the  other;  but  then  it  is  no 
more  than  an  in? asion ;  it  is  not  murder  from 
malice  presumed.  No  presumption  of  law  can 
get  tbe  better  of  contrary  eYioence :  the  pre- 
aowption  of  Uw  may  be,  that  where  a  man  is 
killed,  he  was  intended  to  be  killed :  but  if  from 
Ibe  circumsunces  tbe  direct  contrary  appear, 
that  tbere  was  no  Intention  against  him  ;  this 
is  evidence  which  excludes  the  presumption  ; 
and  so  there  can  be  no  murder  in  the  case. 

It  is  inde^  a  case  stated  by  the  lawyers, 
what  should  be  tbe  oonsequAce,  if  a  persoi>  iur 
tending  to  kill  one  roan»  kill  another  ?  And  we 
ncknowledge  they  are  greatly  divided  among 
themselves  upon  the  question ;  a  great  many  of 
the  ablest  of  them  are  in  all  cases  clear,  that 
where,  one  num  is  killed,  and  another  was  de- 
signed, it  cannot  be  murder,  because  of  the 
fi^aat  of  an  intention  against  him.    Bartolus, 


Farinadns,  Gomesius,  Menocbiui,  and  nam- 
bars  of  others  ouoted  by  them,  are  plain  in 
that  opinion,  and  give  an  account  of  several 
judgments  of  the  oonfrtaof  Mantua  and  N  apples, 
and  others  to- that  purpose;  and  Farinactus 
says,  that  it  is  the  common  opinion,  '*  £t  ah  hac 
sententia  in  jodicando  nun  esse  reosdendam.*' 
And  however  otber  lawyers  may  seem  to  difler, 
yet,  in  tbe  first  place,  tlie  divine  Jaw,  for  nny 
thing  that  can  be  found  in  it,  is  on  this  aide ; 
because  it  plainly  speaks  only  of  beating  him, 
and  rising  op  against  him  who  happena  acta*^ 
ally  to  be  killed,  and  mentions  no  such^aae  as 
deserving  death,  as  this  is  of  rising  np  against 
one  man,  and  by  fatality  killing  another.  3do, 
That  this  was  the  opinion  of  tbe  Jewish  doctors, 
is  plain  from  the  quotation  already  bnwH^ht 
from  8e|den,  where  this  very  thing  of  killing 
one  man  iu  place  of  another  is  made  part  of  tfa^ 
third  case  stated  of  involuntary  homicide,  nnd 
determined  not  to  be  capital.  But  3tio,  Those 
lawyers,  wbo  at  first  view  seem  to  difier.  do 
really  not  differ,  when  the  cases  ere  distin-- 
guished :  for  what  they,  plainly  mean,  is  only 
where  a  man  by  mistake  kilbi  Titius,  believing 
bim  to  be  Mevius.  This  we  adroit  is  capital,, 
for  reasons  before  given  ;  but  not  tbe  other  of 
killing  one  by  fatabty,  and  not  for  another,  but 
directing  the  blow  al  the  other. 

Bat  then  your  lordships  will  observe,  that 
all  fawyers  agree  in  this,  that  wherever  a  man 
is  to  suffer  for  killing  one,  when  be  intended  to 
kill  another ;  that  can  only  be  where  tbe  fore- 
thoogbtand  dolose  intention  to  kill  the  other  is 
certain,  but  not  where  the  invasion  is  ex  impeiu  : 
And  therefore,  supposing  one  invade  another, 
with  an  intention  to  hurt,  or  perentert^  as  the 
lawyers  call  it,  but  without  a  certain  evidence 
that  bis  thorough  intention  was  to  kill ;  there, 
8up|iosing  tbe  blow  intended  for  one  do  kill 
another,  tbe  killer  cannot  suffer  death :  and 
which  by-tbe*bye  shows  your  lordships^  that 
there  is  no  snch  presumption  in  law,  as,  that 
because  tbe  push  killed  the  earl  of  Stratbmore, 
therefore  the  fiannel  intended  to  kill  Bridgeton ; 
for  if  that  were  law,  then  tbe  question  could 
never  occur,  but  would  be  inept,  whether  a 
man  intending  to  kill  one,  and  killing  another 
with  that  bkiw,  ia  guilty  of  murder,  or  is  pre- 
sumed to  have  intended  to  kill  that  other  at 
whom  the  stroke  was  intended?  We  ahaU 
trouble  your  lordships  only  with  two  authorities 
on  this  point,  which  are  very  direct  to  the  case: 
tbe  first  is  thai  of  Beriiobius,  wltich  we  the 
rather  notice,  bec^Sise  be  seems  to  be  against 
us  on  tlie  general  point ;  after  discussing  which, 
he  bath  these  words,  spe^^king  of  his  own  opi- 
nion, **  Fallit,  si  quis  aliquem  non  ocoidere,  sid 
percutere  tantum,  volens,  aliura  pr»ter  inten- 
tiooein  percutiat  ut  moriatur.*'  From  tbb  your 
lordsbifjs  see,  that  it  is  no  consequence,  that 
because  tbe  Uirust  killed  my  lord  8trathmore, 
therefore  it  ahoold  be  presuineil  tbe  pannel  in* 
tended  to^'kill  Bridgeton :  if  that  were  tnie, 
that  lawyer's  position,  fi)Mn  whom  nobody  dif* 
fers,  must  be  direct  nonsense.  And  therefora 
since  thera  is  no  other  evidence  of  |i  farther  i»- 
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tentioD  a|;ainflt  Bridgeton  ih%n  percuteref  ex- 
oept  it  arise  froni  the  death  of  my  lord  Strath- 
more,  aod  thai  hit  death  cannot  presume  it  i 
we  are  directly  under  the  position  the  hivryer 
lavs  down,  that  though  my  lord  was  unhappily 
killed,  jet  the  panneionght  not  to  suffer  death, 
where  it  does  not  appear  that  he  intended  to  do 
more  than  to  posh  at  Bridgeton  at  random, 
ptrcuUre^  without  a  certain  design  to  kill. 

Bat  this  is  jretmore  plainly  laid  down  by  an- 
other very  distinct  lawyer,  Masurins  Labio,  in 
his  treatise  called,  Homicida  ezcusatus,  cap. 
35,  where  treating  of  this  very  qoestion,  he 
first  notices,  that  if  the  killer  was  occiipa^ict  in 
re  UeUa^  such  as  defending  against  any  aggres- 
aOTp  which  in  some  measure  Is  the  case  oere, 
that  then  he  is  not  liable,  although  he  chance 
to  kill  a  third  paity  :  bat  then  he  goes  further, 
**  Am  etiam,  ut  am^lins  dicta  eztendaro us,  reus 
jfoantttmvis  in  re  illidta,  oocupatos,  tali  Umen 
in  casu  constitotus  fuit,  at  si  Caium  interfecisset, 
son  nisi  colpae  reus  futoms  fuisset,  ejusque  loco 
cum  infelici  fato  Sempronius  letbalem  acoeperit 
ictum,  magb  est^ut  reus  hoe  ipso  causam  suam 
Don  gravasse  censeri  debeat :  cum  enim  Caii 
intemecione  mortem  meritus  non  fuisset,  certe 
imprudentia  atque  in  facto  error  magis  eum  k 
Sempronii  csBde  ezcusare  debet :  atque  Caio  po- 
tius,  si  isvel  rixe  auctor  fuerit,  vel  iracundiam 
akerius  justam  provocaverit,  id  quod  indesecu- 
turn  imputandum  reor."  Here  yonr  lordships 
see  he  IS  stating  the  case  of  a  rura^  where  one 
bad  given  provocation  as  Bridgeton  did;  he 
indeed  supiMses,  that  in  such  a  case  killing  the 
provoker  ought  not  to  infer  death ;  much  less, 
says  he,  the  accidental  killing  of  a  third  party : 
and  yoQr  lordships  will  observe  he  asserts  fur- 
ther, that  the  provoker,  or  auctor  rura,  is  ra- 
ther to  be  judged  guilty  of  the  slaughter. 

And  a  little  after,  he  comes  yet  closer  to  the 
present  case :  «  Quod  si  tamen  Caium  adversa- 
rium  ocddere  noltet,  sed  illi  tantum  nocere, 
SeiDproniom  autem  imprudeoter  se  ictui  obji- 
cientem,  eo  ipso  intererit,  tunc  certe  impru- 
dentia Sempronii  delictum  rei  aggravare  non 
debet:  si  enim  is  moderatorem  rixie  se  non  ob- 
tulisset,  corpusque  suum  subito  et  ex  propinquo 
non  objectsset,  Cains  a  ctedente  forte  remotior, 
non  nisi  vulnus  aliamve  noxam  inde  reportasset, 
unde  Sempronio  mors  oblata  est :  excusandus 
eri|ro  a  tanto  merito  percussor  tunc,  cum  occi* 
deodi  aoimMS  hie  non  adfuisse  apparet." 

This  is  so  opposite  to  the  present  question, 
that  one  would  think  it  were  a  resolution  on  the 
case :  for  by  that  yonr  lordships  see,  that  not- 
withstanding one's  being  killed,  the  author  says 
it  does  not  from  thence  appear,  that  there  was 
an  iDtention  to  kill  the  other :  the  other,  who, 
as  being  at  a  greater  distance,  might  not  have 
been  killed,  might  only  have  been  hurt  and 
wounded,  aUhongh  the  person  that  came  un- 
happily in  the  way  happened  to  be  killed.  This 
b  just  what  we  have  pled,  that  it  does  not  ap- 
pear there  was  an  intention  to  kill  Bridgeton, 
because  he  might  not  have  been  killed,  but  he 
might  only  have  been  hnrt  or  wounded  ;  and 
therefore  the  pannel  ought  not  to  suHer  death, 
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because  of  the  fatality  of  killing  the  deceased 
lord,  **  qui  subito  corpus  suum  ex  proMuqoo 
otgecit."  And  upon  all  those  grounds,  we 
humbly  insist,  that  if  Bridgeton  had  been  killed, 
there  would  hare  been  no  place  for  a  capital  pu- 
nishment: but  then  separately,  whatever  be  in 
that,  that  since  it  does  not  appear  (nor  cannot, 
since  death  did  not  follow)  that  there  was  a  cer- 
tain intention  to  kill  him,  the  casual  killing  of 
the  earl  ofStrathmore  cannotbe  punishable  with 
death. 

What  has  been  said,  fully  removes  any  ar- 

Stment  thst  msy  be  drawn  from  sir  Oeoiy^ 
ackenzie*s  opinion,  "  That  he  who  bv  mis- 
take kills  one  tor  another,  should  die  -.  For 
your  lordships  see,  that  he  spesks  only  of  that 
case,  when  one  man  is  certainly  intended  to  be 
kilted,  but  another  is  killed  by  mistake,  being 
supposed  to  be  him  :  that  is  not  the  case  now 
before  your  lordships. 

And  in  this  question,  concerning  tbepanners 
intention  and  design,  the  circumstance  of  his 
beiag  ofcrtaken  with  drink,  is  a  circumstance 
that  assists  in  the  argument.  We  do  not  say, 
that  beiug  drunk  affoids  a  defence  for  killing;  ne- 
vertheless it  is  a  circumstance  whereby  to  show, 
there  was  no  malice  or  dole,  especially  against 
the  earl  of  Strathmore;  since  every  body  may 
conceive,  how  easy  it  is  for  a  man  that  is  drunk, 
pushing  at  one,  even  to  stagger  upon  another, 
or  not  to  h^ve  the  judgment  and  presence  of 
mind  to  draw  back,  when  that  other  suddenly 
throws  himself  in  the  way  of  the  thrust. 

What  is  laid  down  by  the  piirsueni,  in  op- 
position to  all  this,  in  their  information,  is  so 
fully  obviated,  that  it  is  quite  needless  to  report 
their  argument ;  only  whereas  they  say,  **  That 
if  killing,  notwithstanding  of  provocation,  had 
not  been  capital,  it  could  not  have  been  a  doubt 
in  the  common  law,  whether  a  husband  ought 
to  suffer  death,  who  killed  his  wife  taken  in  the 
act  of  adultery  ?"  But  we  apprehend,  that  the 
direct  contrary  consequence  follows,  that  if  high 
provocation  had  not  afforded  a  defence,  then 
indeed  there  could  not  have  been  a  doubt  the 
huslmnd  must  have  died,  because  high  provo- 
cation was  all  that  be  had  to  plead  :  but  the 
doubt  was,  whether  a  provocation  of  that  kind, 
where  there  was  no  real  corporal  injury  to  the 
husband  himself,  was  sufficient?  And  the  law 
determines  that  it  was;  and  consequently  esta- 
blishes the  rule,  that  high  and  grievous  provo- 
cations ought  to  alleviate  the  punishment 

The  brocard,  that "  versaos  in  re  illicita  te- 
netur  de  omni  eventu,"  affords  no  argument 
against  the  pannel  in  this  case;  nor  indeed 
hath  it  been  much  insisted  on  by  the  pursuers, 
Imo,  It  is  not  true  in  many  cases.  But,  2do, 
It  holds  in  no  case,#except  with-regard  to  con- 
sequences or  events,  that  happen  with  regard 
to  that  subject  or  o^ect,  against  whom  or 
which  the  unlawful  act  i»  directed :  as  for  in- 
sUnce,  if  one  sets  fire  to  a  house,  he  is  guilty  of 
murder,  if  a  person  happen  to  be  burnt  in  that 
house ;  or  if  be  undermine  a  house,  he  is  liable 
for  ail  the  goo«t»  that  may  be  destroyed  by  its 
fall ;  but  bt  if  M  liiUe  for  any  exUmsio 
I 
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damaffe  th&t  may  happen  to  anotber  subject 
casually  and  by  accident:  and  therefore,  sup- 
pose it  were^roved,  that  one  anlawfnlly  inrad* 
ing  another,  without  a  desig^n  to  kill,  might  in 
some  eases  be  liable,  if  death  followed ;  yet  that 
can  only  be  with  regfard  to  the  person  he  in* 
vades,  but  nerer  with  regard  to  what  aceiden- 
tally  happens  to  another  person.  And  so  Car|i  • 
sovitis  explains  the  matter,  <|a.  1.  §.  ull.  in 
these  words :  "  Supra  dicta  enim  (quod  nempe 
danti  oporam  ret  illicits  impotari  debeat, 
qtircqnid  fuerit  preeter  ejus  intenttonem  ex  eo 
actu  secutum)  p?ooedunt  tantam,  quantum  ad 
subjectam,  circa  quod  f  ersatur  ipsa  malitia  il- 
licitc  operantis,  et  quantum  ad  ea  quae  illi  ob- 
jecto  per  se  et  immediate  junguntor,  aut  neces- 
sary sequuntur ;  non  anteu  quoad  ilia  qusB  per 
aecidensoriuntur,  a  re  ilia  mala  cut  opera  datur." 
Besides,  it  is  certain,  that  the  brocard  Is  no 
rule  at  all  in  the  matter  of  maoslauffhter,  other- 
wise there  never  could  be  such  a  thing  as  cul- 
pable homicide ;  which  it  is  olain  there  is. 

The  next  thin^;  to  be  consinered  is,  what  was 
and  is  the  law  of  Scotland  concerning  this  mat- 
ter ?  and  fint,  as  to  our  ancient  law,  the  pur- 
suers seem  to  be  the  first  that  erer  disputed, 
that  according  to  it  there  was  a  distinction  be- 
twixt slaughter  and  murder.  Sir  Geoiige 
Mackenzie  is  express  upon  it.  By  our  law, 
says  he,  slau^ter  and  murder  did  of  old  diABr, 
as  **  homicidinm  simplex  et  promeditatam"  in 
the  civil  law  ;  and  murder  only  committed,  as 
we  call  it,  upon  forethought  fdonv,  was  only 
properly  called  murder,  and  punisned  as  such  ; 
for  which  he  quotes  the  express  statute,  pari. 
S,  cap.  51.  R.  James  1,  appointing  that  murder 
be  capitally  punished,  but  cfmud  melie^  or 
daughter  committed  upon  suddenty,  shall  only 
be  punishable  according  to  the  old  laws,, and  se* 
Teral  other  acts  of  parliament,  to  which  we 
beg  leave  to  refer  [See  the  abstract  of  them  at 
the  end  ;]  which  expressly  make  the  distinc- 
tion betwixt  forethought  felony,  and  shiughter 
•f  snddenty :  and  though  none  of  all  these  laws 
particularly  express  the  punishment  of  man- 
sfatnghter,  as  they  could  not  well  do,  because 
that  was  Arbitrary  according  to  circuoistances  i 
yet,  as  sir  George  observes,  the  opposition  and 
distinetion  is  established  betwixt  slaughter  by 
forethought,  and  chaudrnelle^  and  the  punish- 
ment of  the  one  to  be  less  than  that  of  the  other : 
and  therefore,  we  apprehend,  we  may  leave 
tl^is  point  as  clear  and  undoubted. 

The  pursuer  has  endeavoured,  to  no  manner 
of  purpose,  to  set  up  others  of  our  ancient  laws, 
in  opposition  to  those  observed  by  sir  George 
Mackenzie,  such  as  the  third  statute  of  king 
Robert  1,  which,  with  submission,  is  nothing  to 
the  purpose :  for,  first.  It  does  not  concern  ca- 
pital crimes  only,  but  any  crime  toiiching  limb, 
as  well  as  lite.  3do,  Though  the  word 
slauflphter  is  mentioned,  without  addmg  *  by 
forethought  fekmy,*  yet  the  same  thing  is  add- 
ed in  other  vrords,  when  it  says,  touching  life 
or  limb,  to  which  alone  the  act  relates,  that  is, 
forethought  felony ;  because  slaughter,  by 
ehaud  mtlltf  touched  neither  life  or  limb.    The 
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title  of  the  act  is,  <*  Men  condemned  to  death 
should  not  be  redeemed."  But  what  is  that 
to  the  pu>pose,  in  a  question,  vrho  Bhouhl  be 
condemned  to  death,  and  who  notP  ^ 

The  4Srd  chap,  of  the  act  of  kin^  -Robert  9, 
is  as  little  to  the  purpose ;  for  as  it  speaks  of 
hairships,  burnings,  reif,  and  alaughter,  it  is 
very  plain  it  means  only  #ilfol,  premeditate 
slaughter,  otherwise  it  would  follow,  that  not 
only  wilful  fire-raising,  but  homing  of  a  house 
by  neglect,  or  lata  culpa^  would  infor  the  pain 
of  death,  which  nobody  ever  dreamed.  And 
the  next  paragraph  makes  it  further  clear,  ap- 
pointing shenfis  to  teke  diligent  inquisition, 
«*  gif  any  be  common  destroyers  of  the  coun* 
try,  or  hath  deshroyed  the  king's  lieges  with 
hairship,  slaughter,"  <Sec.  Can  a  man  be  a 
common  destroyer  by  slaughter,  except  wbers 
the  slaughter  b  supposed  to  be  by  forethoiwht 
feJouy  ?  It  is  certain  he  cannot;  and  therefore 
the  pursuer's  procurators  fall  into  a  great  mis- 
take in  law,  when  they  say,  that  ^f  he  be 
ken'd  with  the  assize,  *'  Si  attentus  tuerit  per 
assisam  tenquam  tali^  malefactor,  condemnabi- 
tur  ad  mortem,*'  roust  rekite  to  manslaughter, 
because  the  sberifiT  could  not  judge  of  murder. 
It  is  directly  otherwise:  if  he  be  attamted  by 
the  assize  as  sdch  a  malefoctor,  (hat  is,  as  a 
oomAion  oppressor  by  slaughter,  &:c.  he  is  to 
be  condemned  to  death.  This  is  an  exception 
from  the  fule,  that  murder  was  to  be  tried  by 
the  justice-ayr:  this  law  appointed  it  to  w 
tried  in  that  way,  in  case  the  person  accused 
could  find  his  barras  or  boiigh  to  coniDear  at 
next  justice-ayr ;  but  if  be  could  not,  thb  sbe- 
rifiT was  immediately  empowered  to  try :  and 
by-the-bye,  this  does  not  concern  particular 
fact,  but  concerns  that  general  accusation  of  be- 
ing a  common  oppi^essor,  like  to  the  case  of  a 
somer,  or  one  babite  aiid  repute  an  Egyptian. 
Nor  can  the  lawyers  for  the  pannel  find  any 
word  in  the  statutes  of  Alexander  2,  which  the 
pursuers  refer  to,  that  does  iir  the  least  pre- 
suppose that  manslaughter  was  eapitot  ia 
them :  the  direct  contrary  appears,  that  man- 
slayers  Were  to  be  tried,  whether  guilty  of 
murder  or  not;  and  if  found  not  guilty,  that 
they  were  to  have  the  benefit  of  the  g^h. 
And  accordingly  Skeen,  in  his  annotations^ 
refers  directly  to  the  acts  of  parlianaent, 
which  sir  George  Mackenzie  takes  notice  of, 
establishing  the  distinction,  and  to  some  of  tb^ 
English  acts  to  th6  same  purpose. 

As  to  the  passage  cited  from  Skeen,  in  his 
Treatise  of  Crimes,  tit.  Slaughter,  there  is  cer- 
tainly a  direct  blunder  in  the  printing ;  and  in- 
stead of  these  words,  *'  or  casuallv  by  chaud 
melle,"  probably  it  ought  to  have  beeui  *^{nol 
casually,  or  by  chaufl  melle ;"  for  other- 
wise he  directly  contradicta  himself,  and  cites 
acts  of  parliament  which  prove  the  very  con- 
trary of  what  the  pursuers  would  make  him 
assert:  yea,  the  very  next  paragraph  esta- 
blisheth  the  distinction  in  these  words,  **  sua 
that  the  gyrth  or  sanctuary  is  nafe  refoge  to 
him  #ha  commits  slaughter  be  forethought 
felony ;"  ergo^  it  was  a  refuge  to  him  that  coDi- 
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nitled  rfm|r|ittr,  not  by  foretbougbt  fdoDjr, 
and  saved  bin  even  from  the  arbitrary  puniso- 
Bient  of  manalaugbter.  And  Skeea  bimself, 
in  bia  cxplioation  of  tba  words  chaud-  mtlk^ 
aaya  ilia  in  Lalin  rira,  «*  an  bot,  sadden  tailzie, 
ar  debate,"  wbicb  is  opponed,  as  contrary  to 
fiNnetboog:bt  felody ;  and  cites  the  act  James  1. 
But  bow  is  it  contrary  in  our  law,  if  the  effect 
and  fimiahment  be  the 'same  ?  And  open  the 
words  *  forethought  felony,'  he  in  like  man- 
ner oaakes  the  jnst  distinction,  and  supports  it 
by  the  aothority  of  Cicero,  iu  his  treatise  De 
Officiis,  where  he  is  writing,  as  a  mpraliat, 
and  not  as  an  orator. 

The  Durauera'  answer  to  the  8th  act,  6  pari. 
J.  1,  is  qrnte  triflinir;  for  nothing  can  be 
plainer  than  the  opposition  there  stat«l  betwixt 
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and  tkamdmelkcemt^X  and  thatit  wit  newer 
objected,  that  malioa  or  premeditate  design  was 
requisite  to  make  the  crime  capiul.''  And  fitr 
this  tbey  take  notice  of  two  caaes,  Curria 
WUDst  Fraser,  July  1641,  and  Brace  againat 
narabal,  April  1644.  But  m  the  first  place^ 
the  procarators  for  the  pannel  with  reason  say, 
that  if  that  happened,  it  was  an  error  in  lodg- 
ment ;  for  since  the  distinction  waa  established 
by  the  old  laws,  and  that  there  was  no  law  at 
that  time  altering  or  repealing  those  old  laws^ 


foretbonght  felony  and  other  slaughter:  and 
when  the  act  statutes,   *'  that  if  it  be  fore- 


thought felony,  the  slayer  shall  die  ;'*  the  con- 
sequence is  obvioos,  according  to  the  plainest 
tales  of  logic,  that  if  it  be  not  Ibrethoaght  felo- 
ny, he  ahall  not  die,  otherwise  the  act  is  ab- 
surd. And  as  to  sir  George  Maokensie's  ob- 
serfotioo  upon  these  words,  it  is  certainly  not 
so  aocoratdy  placed  as  an  oboerfation  upon 
that  act,  because  it  plainly  relates  to  .the  act  of 
Charlea  S,  and  therefore  fiills  to  be  considered, 
when  we  come  to  argue  the  import  of  that  act 
The  pnrsoem'  obsenration,  oy  way  of  an- 
swer tq  the  51at  act,  pari.  3,  James  1,  ia  en* 
tvely  Doaght ;  for  if  it  extend  the  difference 
between  forethought  and  thaud  mellt  to  all 
tranagressions  as  well  as  manslaughter;  then 
for  certain  it  establishes  the  distinction  m  the 
ease  of  manslaughter ;  and  so  sir  Oeofi^  Mac- 
kenzie likewise  saya,  in  bis  observations  on 
this  act,*  as  well  as  in  bis  Criminals.  And  as  to 
bis  farther  obsenration,  that  cA^ud  me//e  is  by 
ear  present  law  punishable  by  death ;  that 
still  refers  to  tbe  act  of  parliament  Charles  S, 
and  most  be  examined  with  it. 
-  Tbe  pofinera  hare  further  pled,  **  that  the 
benefit  of  the  sanctuary  might  be  competent 
where  Crimea  were  capital  ;*'  which  he  founda 
npon  the  statutes  of  Alexanders.  But  this  is 
net  worth  disputing ;  for  if  the  flying  to  tbe 


sanctviary,  joined  with  repentance,  and  so  forth, 
senderod  tbe  criiqe  not  capital,  it  is  all  the 
aame  thiuff ;  that  is,  in  effect,  to  render  the  crime 
not  eapiuronly  by  another  form,  but  still  the 
substance  remains,  that  according  to  the  law 
the  pain  of  death  waa  to  be  inflicted.  At  the 
aame  time  that  statnte  concerning  reifs, 
whereby  repentance absolres  from  the  punish- 
oaent,  is  somewhat  pecaliar,  and  doea  not  at 
all  eentradiot  the  other  lawa,  which  make  or 
auppoee  ckaud  meiU  not  to  be  capital ;  and  tbe 
last  port  of  the  statnte,  appointing,  •<  That  if 
manslayers  fly  to  tbe  kirk,  the  law  shall  be 
keeped  and  obeerred  to  tbem,"  eatablbbes  tbe 
point,  that  if  they  were  not  found  murderers 
by  forethooght,  they  were  to  be  retuhied  to 
tbe  sanctuary,  and  freed  from  punishment. 

The  pnrsoerssay,  «*Thatafterthe  Reforma- 
taoB,  when  the  jtti  onH  was  in  effect  abolished, 
tie»lh«  dlMiiietlon  betwixt  foratboaght  fekny 


and  if  an  escape  of  that  kind  happened,  it  must 
be  attributed  to  tbe  orer-great  zeal,  and,  if  we 
may  be  allowed  to  say  it,  a  sort  of  entbusiastie 
keenness  of  those  times:  And  we  do  appre- 
hend, that  the  act  1649,  and  the  act  of  Charles 
9,  were  intended  to  correct  the  errors  that  by 
too  great  zeal  had  then  crept  in. 

At  the  aame  time,  aa  to  the  t#o  cases  cited, 
tbey  are  nothing  to  the  purpose;  for  aa  to  the 
firat,  which  is  Eraser's,  there  was  not  one  cir- 
cumstance pled  or  proved  which  could  make 
tbe  alaughter  chaudmelle:  But,  on  tbe  coa> 
trary,  it  appeared  direct  premeditate  murder^ 
no  real  provocation,  but  a  quarrel  about  a  staff; 
a  murder  committed  in  revenge,  upon  tfaa 
slayer's  hearing  tbe  person  killed  had  murdered 
bis  brother,  which  plainly  implied  a  preme- 
ditate design.  What  argument  this  can  afford^ 
is  submitted.  This  indeed  may  be  remarked, 
that  the  case  gives  some  notion  of  tbe  spirit  of 
tbe  times;  tjie  presbytery  took  evidence  whe- 
ther ttie  murder  waa  accidental  or  wilful,  they 
fouodit  to  be  wilful,  and  no  ways  accktental; 
their  having  done  so,  was  taken  as  evidence  in 
court,  and  even  tbe  wife  of  the  deceaaed  wai^ 
sworn  as  a  witness :  things,  it  is  hoped,  not  to 
be  drawn  into  example ;  only  so  far  it  shews, 
that  even  then  it  was  a  conatderation  by  the 
presbytery  themselves,  whether  it  was  a  wilful 
murder  or  not  ?  Which  seems  to  point  at  an 
establishment  of  the  distmction.  But,  in  short, 
there  is  not  one  circumstance  in  tbe  whole  case 
that  could  exclude  the  premeditation  or  fore- 
thought, but  all  quite  on  the  contrary. 

The  other  caae  of  Marshall,  in  the  Tear  1644, 
is  as  little  to  the  purpose ;  he  was  libelled  for  wil- 
ful murder,  and  he  confessed  it,  without  pleading 
any  defence,  because  indeed  be  bad  none.  He 
in  his  confessk»n  adjected  aome  circumstancea 
which  might  have  given  some  colour,  but  in- 
deed very  little  for  a  defence:  But  he  offered 
no  proof  even  of  those  circumstances ;  and  his 
own  declaration  could  be  no  evidence  of  them. 
They  were  not  intrinsic,  but  extrinsic  quatitiea 
of  the  declaration^  He  had  given  repeated 
stabs  with  a  knife.  Where  could  be  the  ques- 
tion that  that  was  murder  P  And  these  being  all 
tbe  instances  tbe  pursuers  bring  before  the  act 
of  Charies  S,  it  is  phiin  they  prove  nothing  by 
them. 

As  to  tbe  act,  Charles  2,  [See  the  act  at  the 
end]  it  is  humbly  insisted  for  the  pannel,  that' 
it  intioduoea  no  new  Uw  ag^nst  any  peraon 
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•ocosed  of  tlaughter,  bnt  «soectiii»  aomewbat 
in  their  iavour,  viz.  <*  Tb«t  casoal  homiciiie, 
homicide  in  lawful  defence,  and  homicide  com- 
mitted open  thieves,  &c.  shall  not  be  punisbod 
by  death.  And  then  farther  siatntes,  Tliat 
eren  in  case  of  homicide  casual,  it  shall  be  lei- 
some  to  the  criminal  jodffe,  with  ad? ice  of  the 
counsel,  to  fine  him  in  bis  means,  Sec,  or  to 
imprison  him."  This  law  seems  introduced 
to  correct  some  abuses  that  had  been ;  whereby 
homicides  falling  under  some  of  those  descrip- 
lions,  either  had  tieen  punished  with  death,  or 
at  least  that  it  had  been  made  a  doubt  of,  if 
tbey  m  igfht  not  be  so  punished.  W  bat  those  cases 
were,  does  indeed  not  appear  from  the  records, 
80  far  as  the  pannel's  procurators  know ;  but  it 
seems  such  cases,  at  least  such  doubts,  were. 
But  then  the  act  does  not  determine  what  was 
meant  by  casual  homicide,  and  does  by  no 
means  say,  that  nothing  was  to  be  reckoned 
casual  homicide,  except  that  which  was  merely 
accidental ;  bat,  on  the  contrary,  it  leaves 
casual  homicide  to  be  explained,  according  to 
the  construction  of  former  laws,  whether  our 
own  laws,  or  the  laws  of  other  nations. 

i2do.  It  is  plain  from  the  act,  that,  by  casual 
homicide,  something  is  understood  quite  dif- 
ferent, at  least  beyond  slaughter  merely  acci- 
dental; for  the  act  is  concerning  the  scTeral 
dejgrees  of  casual  homicide :  And  to  even  ho- 
micide ia  defence,  and  homicide  committed 
upon  thieves,  &e.  are  brought  under  that  ge* 
neral  description  of  casual  homicide;  and  these 
kst  kinds  are  given  as  exemplifications  of  the 
general  description ;  which  shews,  that  casual 
homicide  was  intended  to  be  opposed  only  to 
slaughter  db/oie  committed  either  by  pi-eme> 
ditate  forethought,  or  malice  presumed  to  be 
taken  up  from  the  circumstances  immediately 
preceding  the  act;  and  therefore,  however 
critieal  exceptions  may  be  taken  to  the  rule, 
yet  matertally  there  is  no  strong  objection  lies 
to  it,  because  when  *  casual*  is  taken  in  the  ex* 
tensive  signification,  as  opposite  to  fraudulent 
and  dolose  slaughter,  all  the  species  mentioned 
in  the  act  do  properly  enough  fall  under  it, 
and  are  degrees  of  casual  homicide.  And  in- 
deed it  is  worth  observing,  and  makes  in  this 
case  for  the  pannel,  that  the  rabric  cannot  be 
said  to  have  been  indigested  or  adjected  bv 
mere  inadvertency,  since  the  same  rubric  is 
made  use  of  in  the  act  1649,  and  again  repeated 
in  the  act  1661,  so  many  years  after. 

And  this  rubric  afibnls  another  plain  argu- 
ment, that  the  legislative  did  at  least  consider 
that  there  might  be  degrees  of  casual  homi- 
cide, and  consequently  they  could  not  under- 
stand by  that,  only  merely  accidental  slaughter, 
atriotly  so  calletf :  Since  there  can  be  no  de- 
grees of  that ;  it  is  but  one,  and  does  not  admit 
of  degrees.  And  therefore  this  is  sufficient  to 
shew,  that  more  was  meant  than  the  pursuers 
incline  to  admit ;  and  if  more  was  meant,  that 
can  allow  of  no  other  construction,  than  to  bring 
under'  these  words  what  the  lawyers  call 
**  culpable  homicide,"  so  as  that  your  lordships 
aad  the  jury  may  judge  from  drcMmstanoes, 


I'riat  of  James  Camegk, 


[IfO 


whether  the  slaughter  is  to  be  recioMd  as 
casual,  or  really  malidoas,  from  maliea  pre* 
pense. 

The  last  part  of  that  act  of  parliameBt  fur- 
ther enforces  that  matter,  which  gives  a  power 
not  only  to  fine  for  the  use  of  the  nearest  rela- 
tions, but  even  to  imprison  for  casual  homicide. 
Now,  how  is  it  possible  to  believe,  in  consistency 
with  any  justice,  that  a  man  might  be  in     * 


for  a  fact  intirely  innocent,  and  no  wave  either 
cul|)ableorcrimiual?  Yet  such  homictoe merely 
accidental  is:  And  therefore  this  shews  to  de> 
monstration  that  the  legislator  understood,  that 
under  the  description  of  casual  homicide,  sach 
a  fact  might  eome  as  carried  a  culpa  along  with 
it,  and  was  not  absolutely  accidental  or  in- 
nocent. 

And  this  being  the  plain  meaning  of  the  hiw, 
it  must  roQiain  only  to  consider,  whether  eol' 
pabie  homicide,  or  more  particularly  the  present 
case,  does  nO|,  in  a  true  and  legal  sense,  lall 
under  the  words  *'  casual  homicide."  And  we 
hope  we  can  bd  under  no  difficulty  to  make  that 
good,  from  what  haa  been  already  said;  first, 
that  even  by  the  Jewish  doctors  and  interpre- 
ters of  the  Mosaic  law,  homicide  wiHumt  hatred 
and  foresight,  hath  been  called,  '*  casual  bo- 
ofticide ;"  the  passage  above  cited  from  .the 
collation  of  the  Mosaio  and  Roman  law  ex- 
pressly shews  it  Sdo,  all  that  has  been  said 
from  the  texUi  of  the  civil  law,  and  lawyeri, 
prove  it;  since  they  directly  call  slai^hter, 
**  ex  subito  impetu,  ex  calore  iracundise,  in 
rixa,"  where  there  was  just  provocation, 
casusi;  **  casa  magis  quam  vofuntate  lit; 
oasui  magis  quam  uoxss.  impntandum."  And 
ail  the  rest  or  their  expressions  plainly  dene- 
nominating  all  slaughters  casual  iu  the  krge 
sense,  except  that  miob  is  done  doloto  itnimo 
occidendL  Stio,  The  expressions  in  our  own 
old  laws  prove  the  same  thing ;  those  kind  of 
slaughters  are  called  ehaud  meUe  or  chAnce* 
m^^,  which  is  casual :  And  so  Skeeo  speaks, 
in  the  very  place  the  pursuers  have  cited, 
manslaughter  committed  voluntarily,  by  fore- 
thought felony,  or  not  (which  ever  of  the 
degrees  be  received)  casually  by  chaud  melie. 
There  your  lordships  see  chaud  meUe  is  ex- 
pressly brought  under  tbedescripiion of  casual ; 
and  so  that  being  the  case,  we  are  under  the 
letter  of  the  act  Charles  9,  we  are  included 
under  the  first  branch  of  casual  homicide. 

And  as  we  apprehend  this  holds  in  genera), 
so  it  holds  more  particularly  in  the  pannel's 
case,  where,  whatever  was  designed  against 
Bridgeton,  yet,  as  to  my  lord  Strathmore,  the 
killing  waii  casual,  and  therefore  falls  directly 
under  the  words  of  the  statute. 

It  affords  no  solid  argument  against  us,  that 
the  act  of  parliament  bears  these  words,  **  Fsr 
removing  of  all  question  and  doubt  tiMt  may 
arise  hereafter  in  criminal  pursuits  .for  alaugh- 
ter."  For,  Imo,  Those  words  must  still  be 
understood  with  regard  to  the  particulars  enact- 
ed upon,  that  it  is  for  removing  all  doubts  as  to 
those  psjrticulais ;  for  it  can  never  be  pretende^ 
that  this  or  any  act  of  parliament  cikiW  r«moT% 
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■11  ^ooblf,  •nm  npM  oofcrawMi  omb,  many 
of  wbieb  might  happco  that  oouU  oot  AM  im- 
dor  the  words  of  tln|law:  ibr  HMtftoosv  bo- 
■opframMf  ft  mob*  urietty 

falb  under  none  of  the  wordst  or 

oommitled  »  preventtog  the  etcafo 
of  ajpriKHMr  aetoellj  impiiioiie^  andertdeft- 
voanog  hio  enape :  and  irnmy  other  cMOf  nwy 
he  figured.  Bat  Sdo»  Acoenling  to  the  falter- 
'    k  we  in«iat  open,  the  adof  parliavieiit 

ve  all  qneatioqp,  to  far  as  hnman  eyes 
e,  if  the  words  «  casoal  homioide* 
he  tahea  in  the  ssase  we  give  them ; 
the  oomiary,  it  does  not  remove  all  q 
if  enlpdde  homicides,  and  thto  very  case  be  not 
iaclnded;  for  then  the  law  has  stahHedoothinfr 
vpoQ  timiii,  either  one  way  or  other,  but  hath 
eoly  smtnted  apoo  sMifder  merely  aoeidenUi, 
homicide  in  defence,  and  the  others  therein 
mentioned.  Besides,  that  it  may  he  pled  with- 
out any  stretch,  that  a  coipabie  horoictde  k  a 
species  of  homicide  in  defence ;  though  not 
precisely  in  defence  of  life,  it  is  in  diefence 
against  n  farther  injttr^  threatened,  and  ex- 
pected from  the  prior  injury  already  given: 
and  on  these  ooosideratians,  wokhnmUy  sppren 
hend,  the  act  of  parNamenl  roahes  nothing 
the  pannel,  hat  rather  favooni  him, 
tbeqoestion  is  aoent  a  homicide  purely 

to  the  person  that  waa  killed :  and 
whieb  eoosideration  entirely  distinguishes  his 
case  from  every  other  esse  that  hsAh  been  tried 
since  the  sot  of  parliament.  And  it  may  not 
he  impmper  to  notice,  that  air  George  Mac- 
kenzie says,  **  The  word  *'  casual,'  in  the  ru- 
bric of  this  act,  isuken  in  the  Isz  significa- 
tion." And  why  not  then  take  it  in  the  same 
lax  significalisn  m  the  statutory  part  P 

It  is  now  proper  to  take  notice  of  sir  George 
Hsckensie's  obeervatians  upon  the  61st  act, 
James  1.  And  in  the  first  place,  if  sir  George 
be  supposed  to  go  as  fer  in  bis  opinion  as  the 
pursuers  plead,  we  must  beg  leave  to  oppooe 
the  law,  and  submit  the  interpretation  of  it  to 
your  lordships*  judgment,  as  not  sufficiently 
snpporting  his  opinion.  Sdo,  sir  George  says 
ttotbing  against  the  shiugliter's  being  casual  in 
the  present  case,  where  the  bkiw  was  imended 
St  one,  and  another  su-uck  by  fetslity.  Stio, 
His  words  do  not  go  so  fer  as  the  pursuers 
would  stretch  them ;  for,  in  bis  obssrvatioo  on 
the  eaid  5lBt  act,  he  only  says  in  pneral, 
'*  That  ekamd  mtUt  or  hcn&cidium  in  rtxa  com- 
wuMium,  is  capital  by  our  preasnMaw :"  and  lo 
it  is  in  many  cases ;  for  inslance»  where  the 
killer  is  the  provoker,  where  he  reiterates 
strokes  in  soon  a  manner,  as  to  shew  a  fore- 
thought and  formed  dcmgn,  although  not  pre- 
meditated for  a  kmg  interval  of  time  before : 
hot  air  George  does  by  no  means  say,  that 
ckaudmeliew  homkidwm  U  rixa  eqemniMSi, 
10  in  every  caee  capital;  the  contrary  is  most 
eertaia,  as  will  appear  from  yunr  lordsbips' 
judgments  afterwards  to  be  noticed. 

Bis  observstion  upon  the  90th  act  is  no  ways 
against  us;  he  says,  indeed,  *«  That  mnrdefy 
though  csnmitted  witlMmt  forethought  fekmy 
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is'punisbable  with  death:"  by  wbh;b  he  must 
mean  premeditated  malice,  and  that  is  true; 
fer  no  doubt  malice,  where  it  can  be  presumed 
from  the  set  itself,  snd  where  the  cootrary  docs 
not  appear  from  circumstances,  is  punishable 
by  death,  withont  farther  forethoi^bt;  but 
then  he  sobioins  an  exception,  which  leaves 
the  nuitter  where  it  was,  '*  except,"  aays  he, 
**  it  be  oaanai ;"  that  is,  sooording  to  the  words 
of  the  law :  and  so  the  question  remaus,  what  is 
cssual  m  the  sense  of  thst  law  P 

The  nunuem  use  an  argfumcnt,  which  seems 
to  be  of  no  feroe,  **  That  if  mansbiogbter  was 
not  capital,  then  the  erown  could  not  pardoa 
any  capital  slaughter;  because  by  our  law  the 
crown  oonkl  not  pardon  murder."  We  might 
easily  admit  the  whole,  without  hurting  our 
argument ;  fer  if  it  be  true  that  the  erowo 
could  not  pardon  murder,  then  it  is  likewiM 
trim  that  be  cookl  not  pardon  any  shiaghter 
that  was  capital;  because  no  slangbter  was 
capital  hot  murder:  neverthelen  tbepontwui 
that  the  crown  could  not  pardon  murdor,  is  not 
supported  by  practice,  and,  we  doubt,  not  by 
our  kw ;  beeauss  in  several  cases,  even  M 
murder,  the  very  thing  sUtnted  is,  ^  That  tha 
permn  of  the  criminal  shall  be  in  the  king's 
will ;"  consequently  the  kinff  can  pardon,  aa 
wc^l  as  order  to  be  put  te  death. 

Hie  pursuers,  in  their  Information,  nextga 
on  to  mention  a  great  many  cases  that  have 
been  judged  by  tkra  Court  since  the  act  1661 ; 
and  the  first  mentioned  is  that  of  Wm.  Doug- 
las, which  appears  in  the  Records,  and  is  no- 
ticed bv  sir  Ueorge  Mackensie,  and  is  indeed 
noticed  by  him  ss  a  foundation  fer  some  things, 
wherein  be  seems  to  go  too  far.  But  this  case 
will  never  deserve  any  regard ;  it  has  always 
been  looked  upon  as  a  hwd  one,  and  we  am 
afraid  a  reproach  on  the  justice  of  the  nation. 
Bat  at  the  same  time  the  fault  did  not  lye  on 
the  Court;  it  was  truly  the  jury ;  for  the  trial 
went  in  geueral  upon  the  art  and  part ;  and 
there  appears  no  particular  pleadings  to  Oiis 
purpose  on  record  in  that  case :  so  that  what* 
sir  Gedrge  says  of  it  most  be  from  mere  me- 
mory of  things  not  thought  fit  to-be  recorded. 

Tbe  next  esse  mentioned  is  that  of  Nicol- 
son,  in  the  year  1673,  which  can  never  maka 
for  tbe  pursuers,  because  there  your  lordshipa 
sustained  both  tbe  libel  and  the  defence,  though 
indeed  tbe  defence  was  not  proved :  and  there- 
fore, if  the  pursuers  say,  that  tbe  defence  waa> 
upon  ehaudmelUt  or  culpable  homicide ;  tha. 
caae  is  with  us,  because  your  lordships  sus- 
tained the  defence.  And  although  in  reality 
the  crime  wss  proved  to  be  wilful  murder,  and 
the  defence  not  proved  ;  yet  so  far  it  is  on  tha 
panuel's  side,  that  the  advocate  insisted  Niool- 
soa  wss  ver$ani  in  re  illicUaf  by  carryinff  a 
gun,  which  he  acknowledged  used  to  ffo  off  on. 
half-bend ;  yet  your  lordships  sustained  tha 
defence,  '*  That  the  gun  went  off  in  a  strug- 
gle." And  if  an  argument  froib  a  lawyer's 
pleading  be  good  for  any  thing,  air  Georga 
Mackenzie  pled  for  the  pannel,  in  that  case, 
some  of  the  very  same  principles  we  now  insisl 
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iMiy  <*  TbaiHiere  Wat  no  pr^oilicf  agiinsl  (he 
peraoD  killed,  and  that  the  gun  went  off  in  a 
Mrns^gle."  But,  indeed,  the  case  is  nai^tin  the 
aqpiment,  and  it  seems  very  strange  why  it  is 
citod :  it  is  true  the  man  was  said  to  be  fwnk, 
and  there  was  not  a  {ireriims  quarrel ;  but  then 
there  was  no  provocation,  no  juita  causa  dro' 
eunduti  and  no  iradundia  at  'ail ;  bat  the  gun 
was  twice  deliberatdv  snapped,  and  the  third 
time  the  roan  was  killed^ 

The  third  case  mentioned,  is  Rf  nrray  contra 
Gray,  yet  less  to  the  purpose  than  any  other : 
for  there,  the  giving  the  wound  was  libeMed  so 
far  premediute,  that  the  slayer  followed  the 
person  cot  of  the  house  where  he  was,  and 
IdUed  him  without  ajny  provocation :  and  nutooe 
suigle  fact  was  pled  \n  defence,  bnt  a  strange 
demand  made,  that  the  lords  should  make  an 
nninisttioa,  in  order  to  diseover  who  was  the 
first  aggr^sor;  hut  it  was  not  once  pled  that 
ibe  defunct  was  the  aggressor  or  provoker^ 
What  can  be  the  meaning  of  citing  suoh  casosP 

The  next  ease  cited  is  that  of  Aird,in  the  year 
1693  ;•  which  indeed  is  something  mOre  to  the 
jpnrpose,  but  yet  does  not  answer  the  porsueM* 
mfention :  '  for  the  lords  did  not  there  find,  that 
every  homicide  was  capital,  except  what  was 
merely  accidental ;  they  indeed  snsuined  Hie 
Jibel,  and  repelled  the  defences,  whieb  were 
mainly  founded  u|ion  provocation  by  ill  wturds 
from  a  woman,  and  her  throwing  a  chamtfer- 
pot  at  the  pannel's  face,  who  was  a  soldier : 
which  the  lords  did  not  find  suffident  to  eitfoul- 
pate  from  the. libel,  which  bore  reiterate  stVokes 
lo  have  been  given  the;  woman  in  her  own  door 
(which,  by  the  bye,  was  hamesuoken)  she 
thrown  over  the  stairs,  and  pursued  by  the  then 
pannei.  That  case  was  very  singular :  first, 
an  attack  upon  a  woman  by  a  soldier,  who 
ought  to  have  contemned  insults  from  the  fe- 
male sex,  at  least,  not  returned  them  with  any 
blows :  no  injury  of  that  kind  from  a  woman 
can  justify  blows  given,  much  less  reiterated 
blows,  and  deliberately  tramplinff  to  death, 
throwing  her  over  her  stair,  and  still  continuing 
to  pursue  her :  there,  the  presumed  did^ence 
of  strength,  and  difiSerence  of  the  sex,  made 
such  an  attack  a  battarous  murder ;  just  as  an 
hvrasion  by  a  much  stronger  man  against  a 
weaker,  or  by  a  man  against  a  woman,  although 
not  with  a  mortal  weapon,  would  make  a  blow 
with  a  mortal  weapon,  given  by  such  a  womati 
0t  weaker  person,  eome  within  the  description 
Hf  self-defence :  which  is  a  case  that  lawyers 
state,  although  the  same  thing  wouM  not  be 
tftood,if  they  were  of  equal  strength,  or  that 
the  invasion  was  by  the  woman,  or  person  of 
wi<aker  strength. 

-  Another  case  mentioned,  is  that  of  Carmi'^ 
diael  in  the  year  1694.  But  sore  your  lord- 
lAiips  must  he  weary  of  so  many  cases,  so  little 
to  tne  pmposc :  for  neither  there,  is  there  one 
circdmstance  pled  upon  to  exclude  forethought, 
or  to  show  that  the  thing  was  casiml  in  any 
itense;  butsome  trifling  mijections  against  the 
form  of  the  libel :  only,  indeed,  drunkenness, 
by  ilsdf|  was  foimdcd  ob^  which  your  k>rdsbipa 


THat  cfJama  Cam^iet 


[121 


didootsoslaia. 
bes«? 


.And  who  ca»  doubt  it 


Thaaeranth  case  nMntioneAbvithepuntierr, 
is  that  of  GeomCnmiag,  ilk  tne  yesr  1695. 
And  bpoB  looking  iaCo  tUe  caae,  it  nnot  he 
owned,  that  it  soems  a  very 'narrow^<bard  eooe : 
hot  ftbea  thp>  whole  harden  of. the 


pleading tumasponthis.  Thataopposmrt 
was  a  rtso,  and  that  tile  .thing  happeoed  upon 
a  saddeu  qoartafc ;  yet  Cuming  himeelf  was  the 
fint  provok^rf-  and  the  auetor  rixk,  and  tfaere* 
foheeooU.not  plead  the  bcdelit  even  of  aelf- 
defehoa ; .  wWeh  indeedl  briafs  the  oaae  withhi 
what  all  lawyepsagree  on.  '  And*  bod  it  not 
been«for  that  ioireomstance,  M  is  impoasiMe  the 
deeitifioateeoid^avoigoBeailitwent:  ibrinef^ 
fecty  the  king^advoeote  admitted  thedafence, 
bianii%  that  ciioomstknoa;  bqti  iaaiated  apon 
that  as  wha^  governed  theoosd.  ■  Yet  otill  the 
decision  is  narrow. 

The  puvsoehv  alsa  aoentnn  the  6ase  of  Bar- 
net  of  Gallops, 'Onno  1711.  >Butit  is  plainly 
against  them;  'end  it  being  to  -be  noticed  Mr 
the  panaeli  shallwot  be  dwelt  npoa  here. 

The  next  case  is4hat  of  HamUton  oC  Green, 
anno  1716<9i  wbioh  ioes<notallaBect'»for  there 
a  plain  morder  was  Uhciied,  that'  thai  panoel 
firsttnade  several  pushes  with  hissword  and 
scabbard  upon  i^ ;  ood  not  conttat  with  that, 
drew  the  sword,  alMi  ^gave  thp  defunct  Ih^  mor- 
tal wound;  '  And  no  provocation  was  pled  upon, 
on  the  part  «of  the  ^nel,  exilept  what  was  ver- 
bal only*.'  And  4he  oady  real  injary ,  by  striking 
with  the  swo^  and  scabbard,  wasadmitt«d  to 
havebten  given  by  the  pannei;  And  though 
it  was  there  pled,  that  the  der«not  bimself 
roshed  upon  the  sword, '  that  was  contrary  to 
the  libel.  And  if  the  fact  had  come  so  oat,  the 
libel  woohl  noTtiave  been  proved.  And  there- 
fore, that  ease  does  not  all  meet;  for  there 
were  not  soffioient  circumstances  to  exclude 
the  dole,  or  so  muob  as  to  make  a  homiddium 


Another  case  they  mention,  is  that  of  Tho- 
mas  Ross,  and  Jeffery  Roberts,  SOth  July, 
1716 ;  which  makes  against  the  pursuers,  as  it 
is  set  forth  by  themselves :  for  there  the  Imrds 
did  sustain  the  defence  of  provocation  by  words, 
receiving  a  Mow  on  the  fiice,  being  pulled  down 
to  tlie  ground,  and  beat  with  a  great  stick  or 
car^rong,  relevant  to  restrict  the  libe!  toan  arbi- 
trary unnishAifent.  And  though  the  words, 
«^TV  toe  imminent  danger  of  his  lifo,'^  are  in- 
sert, as  they  w^e  pled  intbe  defence ;  yet  that 
was  not  a  fact,  but  a  consequence  infmedfrom 
the  being  stmck  with  aStieK^  And  if  the  j^eri- 
cttlum  vHa  had  been  the  foundation  eo  which 
the  interlocutor  went,  then  •  it  must  h*ve  been 
unjust ;  because  n6  man  alive  ever  doubted, 
that  a  man  in  self-defence  might  lawfully  kill, 
without  befog  subject  to  any  arbitrary  punish- 
ment whatibever :  but  the  case  was,  that  your 
lordbhips  found  the  provocation  and  real  injuries 
reduced  the  fact  to  a  homkidium  cuioontm,  < 
Yon  indeed  sdstained  the  repty,  that  the  de- 
funct Wu  held  by  Jeffrey  at  the  time  of  receiv- 
ing the  Woimd^  btcaoia  that  aioltidid  tha  do* 
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foiee  oF  the  panoel^  being'  opon  the  ground 
when  he  gate  the  wound,  ana  made  the  fact 
nmoinit  to  matder;  becatue  it  never  wai 
dovhted,  but  if  one  stab  another,  especia)W  whh 
a  knife,  which  it  atabbinff  in  the  most  barbarous 
ienee,  when  that  other  w  held,  and  so  pnt  out 
of  the  etate  of  doinff  further  injury,  that  is  mur- 
der by  the  law  of  ail  nations. 
^  Tlie  pursuers  likewise  mention  a  case  of  Da« 
videon,  without  noticing  either  date  or  circnm* 
stances ;  and  therefore  the  pannel  must  con- 
clude there  was  no  defence-proposed,  exclusive 
of  the  dole  or  forethought. 

Tbeoaseof  Lindsay  and  Brock,  the  Greenock 
tailors,  is  very  far  from  pntti'nff  the  case  eut 
of  doobt,  or  indeed  touching  it  at  all.  The 
'case  was,  that  the  defunct  was  enticed  out  of 
his  house,  and  was  attacked  by  two  at  the  same 
time;  and  when  he  and  they  were  on  the 

Sound,  one  of  them,  which  came  out  to  be 
ndsay,  stabbed  him  in  the  throat  with  a  pen- 
kniie.  There  your  lordsliips  did  not  sustain 
the  crime  as  capital  against  them  both,  even 
upon  the  art  and  part^  ^t  only  against  the  one 
who  should  appear  to  have  given  the  stab,  and 
that  came  out  to  be  Lindsay :  but  then  indeed 
you  found,  not  without  difference  in  opinions, 
that  nevertheless  he  bad  the  benefit  of  the  in- 
demnity, upon  this  foundation,  that  thongh  the 
iomieiiium  was  dolommj  because  of  the  cir- 
cumstances, yet  it  was  not  from  malice  preme- 
ditate: and  the  majority  were  of  opinion,  that 
the  iademnity  excluded  nothing  but  premedi- 
tate murder,  and  did  not  touch  any  case  done 
in  rixa^  notwilhstandiog  the  person  guilty 
might  be  the  auctor  riaea.  This  does  Dy  no 
means  determine  any  question  betwixt  a  dolo' 
ntm  and  eulpottum  homicidium ;  for  that  fact 
was  insisted  to  be  defoium^  and  indeed  so  found. 
It  is  true,  it  proves  that  an  indemnity  may  reach 
even  a  homicidium  dolosumt  where  the  dole  arose 
immediately,  and  not  ex  tnf ervoZ/So ;  but  that 
says  nothing  to  this  question,  nor  is  it  proper  to 
enter  upon  the  argument  about  the  inaemnity, 
■ow  that  the  judgment  is  given. 

The  case  of  Mathews,  the  soldier,  the  pur- 
suers admit,  was  of  the  same  nature,  and  so 
needs  no  other  answer;  only,  that,  in  that 
case,  there  were  no  circumstances  sufficient  to 
cjcditde  the  dole,  or  make  it  Only  a  culpable 
homicide. 

These  are  all  the  cases  the  pursuers  have 
mentioned,  and,  if  numbers  would  do,  no  doubt 
there  is  enough ;  but  your  lordships  are  to 
judge  how  far  to  the  purpose :  and  one  thing  is 
remarkable  with  regard  to  them  all,  that  not 
one  of  them  touches  the  case  in  hand,  in  so  far 
as  concerns  the  slaughter's  being  casual  as  to 
my  kird  Strathmore,  the  invasion  being  intend- 
ed against  Bridgeton. 

But  now  the  counsel  for  the  pannel  be^  leiive 
to  take  notice  of  several  decisions,  even  since 
1061,  which  directly  establish  the  point  pled 
for  the  pannel ;  and  the  first  is  Mason's  case  in 
the*  year  1674,  to  be  seen  in  the  fUoord ;  and 
also  observed  1^  sir  Geoi^  Mackenzie.  Ma- 
son WM  accused  of  killing  Ralston;  the  -de- 


fences were  three,  first.  That  Ralston  had  foU 
lowed  Mason  from  house  to  house,  at  last  put- 
violent  bands  upon  him ;  whereby  Mason  was 
forced  to  throw  him  off,  and  that  he  fell  against 
a  stool.  Sdo,  That  the  wound  was  not  mortal, 
but  Ralston  <Ked  ex  malu  regimine.  8tio.  That 
the  homicide  was  merely  casual,  and  in  self- 
defence,  Ralston  being  the  aggressor.  The 
lords  sustained  the  litel  only  relevant  to  infer 
the  panam  extraordinariamt  and  separately 
sustamed  the  other  defences  to  assoilzie  in  tO' 
/am,  and  remitted  all  to  the  knowledge  of  the 
inquest.  Here  your  lordships  see,  the  killing 
only  sustained  Mpanam  estraordinariom,  with- 
out  regard  to  the  three  defences  of  casual  ho- 
micide, self-defence,  and  dying  e*  mah  regi^ 
mine ;  for  they  are  all  sustained  separately  Xq 
assoilzie,  even  from  the  joana  txiraordinaria  : 
here  then  was  a  culpalne  homicide,  sustained 
only  €ui  fanam  txtraordinariam^  though  neither 
merely  casual,  nor  in  self-defence ;  and  so  there 
can  be  no  judgment  more  direct  upon  the  point 
now  pled. 

And  here  the  pannel  must  notice,  once  for 
all,  that  it  makes  nothing  to  this  question,  thai 
in  that,  and  other  like  cases  to  be  mentioned, 
a  mortal  weapon  was  not  used ;  for  it  is  ona 
question,  what  is  Sufficient  to  make  a  homickla 
only  culpable  P  And  ouite  another,  whether,  ia 
our  law,  there  is  sucD  a  thing  as  culpable  ho- 
micide, though  neither  merely  casual,  nor  in 
self-defence  ?  That  of  the  using  a  deadly  wea- 
pon enters  into  the  argument,  whether  a  homi- 
cide is  dolose  or  culpable  only  P  But  it  makes 
nothing  to  the  other  question,  since  homicide 
may  not  be  merely  casual,  although  no  mortal 
weapon  is  used,  as  appears  both  from  this  de- 
cision, and  the  case  ot  Bain,  died  for  the  pur- 
suers. 

Another  case  is  that  of  Grieraon  and  others, 
12th  March,  1684 ;  where  the  paanels  being 
accused  of  murder,  for  killmff  the  defanct  in  a 
scuffle ;  the  defence  proponed  was,  that  the  de- 
funct was  the  first  aggies^r,  and  did  invade 
the  pannels,  or  one  or  other  df  them ;  and  that 
Williaih  Grierson,  or  one  or  other  of  them,  be- 
ing stand'mg  before  the  fire,  the  defunct  threw 
the  said  WilKam,  or  one  or  other  of  them,  in 
the  fire,  and  fell  upon  him  himself;  and  then, 
after  the  scuffle  was  over,  the  defunct  did  rise, 
walked  up  and  down,  discoursed,  and  of  new 
affain  beat  the  said  William  Grierson,  and 
threatened  to  kill  him  if  he  would  not  be  gone ; 
that 'the  defunct  went  in  good  health  to  the 
door  thereafter.  These  the  lords  sustained  re- 
levant to  liberate  from  the  ordinary  pain  of 
death.  Here  is  another  decision  in  point ;  the 
crime  was  not  found  merely  casual,or  the  Court 
must  have  assoilzied ;  tX  least,  could  only  have 
imprisoned,  and  could  have  inflicted  no  othei' 
arbitrary  punishment.  But  that  was  not  the 
case,  it  was  found  culpable,  and  not  merely 
casual ;  and  therefore  the  punishment  restrict- 
ed. Sure  then  it  is  not  true  in  law,  that  all  ho-  ' 
micideaare  capital,  unless  they  be  merely  ca- 
snsl. 

A  third  case,  is  that  of  M«xwel]  and  other^ 
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Tth  Nof ember,  16M,  pursued  for  the  murder  of 
Jobn  Kusiel,  where  ibe  Court  sustained  this 
defence,  that  there  was  a  previous  combination 
to  make  a  conrocation,  io  order  to  debar  and 
keep  out  Mr.  Walter  Blacffil,  minister  of 
trom  entering  into  bis  cbnrcb  that  Sunday, 
in  consequence  of  which  a  oon?ocation  liappen- 
«d  ;  and  when  they  were  required  to  disperse, 
tiiey  took  the  keys  from  the  beadle,  and  beat 
the  ootar,  and  the  noinister's  wife  and  others, 
(Mpforetbe  slaughter  was  committed,  relerant 
to  restrict  the  slaughter  to  an  arbitrary  pain. 
And  found  yet  further,  that  if  any  actual  at- 
teodpt  was  made,  by  throwing  great  stones  at 
the  minister,  before  committing  the  slaughter, 
that  that  was  sufficient  to  liberate  from  tlie 
slaughter  ufnpUdler.  Sure  the  first  Dart  of  the 
defence  implied  neither  accidental  nomicide, 
■or  self-defence,  but  a  provocation  by  real  in- 
juries ;  yet  the  Court  justly  sustained  it  to  re- 
•trict. 

On  the  6th  November  that  same  year,  ano- 
tber  judgment  was  given,  very  opposite  to  the 

fursuer's  pleadings,  in  the  Case  of  captain 
*rice  and  others,  who  were  prosecuted  for 
shooting  one  John  Reid,  a  tradesman  of  Glas- 
|;ow,  and  Serjeant  at  that  time  of  a  guard  kept 
u  that  town.  The  case  was,  that  captain 
price,*  and  others  with  him»  had  made  some 
disturbance  in  the  bouse  where  they  lodged, 
^d  committed  some  rudeness  to  the  landlady 
and  her  maid,  which  occasioned  the  guard  to 
be  called ;  and  when  the  guard  came,  com- 
manded by  Reid,  and  entered  the  room  where 
Price  was,  he  and  his  company  resisted  the 
guard,  and  one  of  them  shot  Reid  dead.  The 
defence  proponed  was,  **  That  before  any  ffuard 
came,  a  mob  bad  begun  to  rise,  and  bad  ga- 
thered at  the  door  where  the  officers  were,  who 
had  shut  the  door  upon  themselves,  and  cried 
out  to  shoot  the  dogs,  and  words  to  that  par- 
pose  :  That  when  the  guard  came,  they  did  not 
Know  it  was  the  guard,  but  resisted  and  fired, 
from  apprehension  that  it  was  the  mob,  and  so 
killed  Reid  the  commander  of  the  guard."  The 
Jords  "  sustained  that  defence  relevant  to  re- 
strict the  libel."  And  in  that  judgment,  be> 
side  the  establishment  of  the  general  principle, 
this  may  be  observed.  That  fteid  was  killed  by 
mistake,  as  one  of  the  mob,  and  there  neither 
was  nor  could  be  any  provocation  from  him ; 
seither  was  it  pled.  That  the  mob  had  given 
any  real  injury,  but  only  were  gathered  in  a 
tumultuous  way,  and  uttering  injurious  words: 
YettheCourtjustly restrictetlthelibel ;  though 
it  is  plain  the  slaughter  was  not  accidental,  ex- 
cept in  so  far  as  the  commander  of  the  guanl 
was  killed  in  place  of  a  mobber.  Neither  was 
it  self-defence,  because  the  pannels  had  no 
right  to  resist  the  guard,  only  there  was  an 
injury  hy  tiie  convocation,  and  an  apprehension 
given  of  greater  injuries,  though  that  appre- 
oeosion  was  not  solidly  founded. 

The  case  of  captain  Wallace  firing  on  the 
boys  from  the  Abbay,  may  likewise  be  qoticed ; 
but  being  a  well  known  case,  needs  not  be  at 
leogtb  recited. 


A  fourth  case  is  that  of  Bniign  Bardie,  6th 
June,  1701 :  He  was  accused  of  murder,  bv 
giving  repeated  tbmsU,  with  a  drawQ  sword, 
to  one  Smith,  who  at  the  time  had  no  arms, 
whereof  Smith  instantljr  died ;  and  that  be  af- 
terwards boasted  of  his  crime  and  cruelty, 
telling  other  gentlemen,  that  be  had  bowed 
his  sword  upon  the  person  of  a  fellow  at  Scar- 
bridge.  The  defence  proponed,  and  sustained, 
was,  '*  That  the  defunct  was  the  first  aggressor, 
and  did  take  hold  of  the  pannel's  horse-bridle  ; 
and  when  he  was  hokiing  the  horse  by  the 
bridle,  did  give  the  pannel  a  stroke  over  the 
face  with  a  rung  or  tree,  and  wounded  him  to 
the  effusion  of  his  blood  ;  and  that  the  defunct 
beat  the  pannel  from  his  horse."  These  were 
*•  found  relevant  to  restrict  the  libel  to  an  arbi- 
trary punishment"  And  then  the  reply  waa 
sustained  relevant  to  elide  it,  *'  That  the  pan- 
nel beat  the  defunct  on  the  face  with  a  twisted 
rod,  before  be  struck  the  pannel."  Here  again 
the  point  is  ^xeA\  no  casmd  homicide,  nor 
homicide  in  self-defence ;  and  so  your  kNrdshioa 
had  found  by  a  former  ioterkxwtor,  wbercSa 
you  repelled  the  defence,  when  proponed  as 
self  defence,  but  yet  restricted  the  pnniahment, 
because  the  homicide  was  cnlpable. 

A  6th  case  yet  stronger,  is  that  of  the  lil  of 
March,  1710 :  Peter  Maclean,  who  was  ac- 
cused of  the  murder  of  James  Ewing,  by 
shooting  him  dead  with  a  Ibwling-piece,  when 
Ewinghad  no  arms  in  his  band.    The  dc 


sustained  to  restrict  the  libel  to  an  nrbitraiT 
punishment  was,  '*  That  the  defunct  qnarrel- 
led  the  pannel,  under  Uie  name  of  rascal,  how 


he  durst  carry  a  fowling-piece,  and  that  if  the 
prince  bad  bis  own,  he  durst  not  ao  do ;"  and 
adding  these  words,  *'  That  her  majesty  wna 
but>  whore  j"  and  thereupon  assaulted  the  pan- 
ner  for  taking  his  carabin  from  him."  These 
are  the  words  of  the  interiocutor ;  and  it  is  so 
plain,  that  no  observation  needs  to  be  made 
upon  it. 

Another  case  is  that  of  Bathgate,  23d  Janu- 
ary, 1710  :  he  was  accusecT  of  murdering 
Andrew  Braidwood,  by  throwing  him  down  to 
the  ground,  and  giring  him  several  strokes  and 
bruises,  whereof  he  died.  Your  lordships 
«  found  the  liberonly  relevant  to  infer  an  arbi- 
trary punishmeni;"  yet  the  fiict  was  not  en- 
tirely casual,  nor  pled  to  be  so :  and  yon  sus- 
tained the  defence,  ^*^hat  the  throwing  down 
libelled  was  only  a  wrestling,  out  of  no  malice, 
and  that  previous  thereto  the  defunct  w^s  vale- 
tudinary, and  in  the  habit  of  spitting  blood,"  re- 
levant to  elide  the  libel  in  totum. 

The  case  of  Govan,  Sd  March,  1710,  is  not 
so  |ilain  as  the  others  above-mentioned ;  but 

{^et  it  does  assist  in  the  question :  for  there  your 
ordships  sustained  opprobrious  language  and 
invasion,  by  beating  in  a  scuffle,  though  with- 
out mortal  weapons,  rdevant  to  restrict  the  pu- 
nishment of  killing  with  a  sword,  even  suppose 
the  killing  should  be  proved  to  have  been  with- 
out the  door  of  the  house,  when  the  last  beating 
was  only  pretended  to  bave  been  within  the 
house ;  and  so  tbe  beating  must  have  been  over 
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before  gifiog  the  wonnd,  and  the  panoel  em- 
ployed in  pro$equendo,  by  nay  of  retortion  of 
the  injury  that  hod  been  given. 

Aaotber  unanswerable  case  in  that  of  Car- 
Ion,  January  8tb,  1711 ;  the  circarostanoes  of 
which  aie  ao  well  known,  that  it  is  in  Tain  to  re- 
pest  them ;  sare  it  wss  neither  accidental  ho- 
micide, nor  homicide  in  defence:  bat  the  lords 
sostsined  the  defence,  that  the  beattnff  was  per 
plure$  cosnnmvm,  in  conjunction  with  any  two 
of  the  following  defences,  viz.  **  That  any 
beatiiig  committed  by  them  wii  in  a  tulzie  or 
fixa^  in  which  thev  mixed  themselres,  to  re- 
liefs a  yonth  in  the  defunct's  grips,  or  in  a 
struggle  with  him.  Or,  teparatim^  that  they 
had  swords  about  them,  and  only  made  nse  of 
itsTes  or  batons,"  relevant  to  restrict  the  Ubel  to 
an  arbitrary  punishment. 

There  is  another  case  likewise  worth  no-' 
ticiog;  imh  December,  1713;  the  case 
of  seijeant  Davids,  who  waa  accused  of  the 
monler  of  Mr.  Robert  Park— where  vour 
lordships  **  found  the  pannel  his  being  alone, 
time  and  place  libelled,  and  a  scuffle  then  hap- 
pening betwixt  the  defunct,  with  two  or  three 
more  lo  his  company  and  the  pannel,  and  after 
a  beating  with  staves  betwixt  the  said  men  and 
the  pannel,  the  said  pannel  his  retiring,  and 
callittff  for  the  guard,  and  being  mutilate  in  the 
bind  before  he  gave  the  said  mortal  wound, 
relevant  to  restrict  the  libel  to  an  arbitrary  pu- 
nisbment" 

Another  very  late  case  *is  that  of  Jasper  Itey- 
stpo,  14th  December,  1734,  where  the  pannel 
being  accused  of  killing  Robert  llaiob,  by 
throwing  him  over  the  stairs,  without  cause  or 
provocation,  whereby  he  was  brained,  your 
lordibipssu&tained  it  only  **  relevant  to  infer  an 
arbitrary  puniabment."  Yet  sure  it  was  not 
aocideotal,  far  less  in  defence.  All  which  cases 
plainly  esublisb  the  point,  that  even  since  the 
set  of  parliament,  1661,  tKe  constant  practice 
bath  been  to  find  culpable  homicides  only  re- 
levant to  infer  arbitrary  punishment ;  and  that 
there  are  homicides  not  punishable'  with  death, 
though  neither  merely  accidental,  nor  in  self- 
defence. 

There  is  also  a  case  which  deserves  to  be 
noticed  as  to  that  point,  of  a  third  party'a 
being  killed  when  interposing  betwixt  other 
two  in  a  acoffle :  which  is  the  case  of  John 
Graham,  1st  December,  1713,  whei-e  Graham 
was  accused  of  murdering  David  Cocbian. 
Bot  your  lordship  sustained  the  defence, 
**  That  white  he  was  atUcked  by  BIy  th  with  a 
drawn  dnrfc,  the  pannel  was  in  bis  own  de- 
fence with  a  drawn  bayonet;  and  that  in  the 
ineaa  time,  the  defunct  ioteriiosing  as  a  redder 
betwixt  them,  did  casually  receive  the  wound 
libelled,'^  relevant  to  restrict  the  libel  to  an  ar- 
bitrary punishment 

This  Information  having  drawn  to  so  great  a 
length,  we  are  unwilling  to  trouble  your  lord- 
•bips  with  further  references  to  the  laws  of 
other  countries,  particularly  to  the  law  of  Eng- 
land ;  although  we  apprehend  the  law  there 
docs  not  differ  aabstaatially  from  our  law  Id 
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this  pdrticiflar,  except  it  be  in  these ;  1^  Tintt 
manslaughter  is  in  effect  not  punishable  at  all 
in  England,  otherwise  than  by  a  kind  of 
elnsoi^  punishment ;  9do,  That  in  no  casa 
dolui  is  presumed  only  from  the  giving  tlie 
wound,  except  upon  ibe  particnhir  statute  of 
stabbiog:  whereas,  indeed,  it  is  in  several 
cases  otherwise  with  us;  culpable  homicide  is 
punishable  arbitrarily,  and  no  doubt  in  many 
cases,  where  contrary  circumstances  do  not 
appear,  the  giving  the  wound  presumes  dole, 
and  even  by  the  statute  of  stabbing,  the  killer 
hath  the  Muefit  of  his  clergy,  if  the  persoo 
killed  give  the  first  blow  or  real  provocation, 
and  that  although  the  provocation  did  not  im- 
mediately precede  the  act  of  killing,  if  it  hap- 
pened at  auT  time  of  the  quarrel. 

That  by  the  ancient  law  of  England,  slay- 
ing a  man  did  not  infer  death,  yet  perhaps  not 
what  we  call  murder  itself,  seipms  plain  from 
Assisa  Henrici  Rt^s  apud  Northampton,  pub- 
lished by  Selden,  m  his  Janus  Anfflorum,  page 
190,  of  the  last  edition ;  by  which  it  appears, 
that  even  murder  itself  and  robbery,  was 
punishable  only  by  mutilation,  such  as  cutting 
off  the  hand  or  foot  i  and  all  their  law-books, 
as  well  as  the  daily  practice,  establishes  the 
distinction  betvHxt  forethought  felony,  and 
slaying  on  suddenly  ;  yea  of  old,  even  a  mur- 
derer by  malice  prepense  seems  to  have  had 
the  benefit  of  the  clergy,  and  that  benefit  only 
taken  away  from  such  murderers  by  the  first 
act,  Sdrd  Henry  8,  and  their  books  of  reports 
are  full  of  the  examples  that  slaughter  on  sud- 
denly is  not  murder  or  capital.  Jn  Coko^a 
Reports  it  is  stated,  that  several  men  plavinff 
at  bowls,  two  of  them  quarrelled,  and  a  third, 
in  revenge  of  his  friend,  struck  the  other  with 
a  bowl,  of  which  wound  he  died :  this  waa 
held  manslaughter ;  for  it  was  done  upon  a 
sudden  emotion,  in  revenge  of  his  friend. 

There  likewise,  two  boys  combating  toge- 
ther, one  of  them  was  scratched  in  tM  face, 
and  his  nose  run  a  great  quantity  of  blood ; 
bo  went  three  quarters  of  a  mile  off  to  liis 
father;  who  seeing  him  ail  bloody,  took  in 
his  band  a  cudgel,  and  went  three  quarters  of  a 
mile  to  the  place  where  the  other  boy  was, 
and  struck  him  upon  the  head,  of  which  the 
boy  died.  This  Was  held  but  manslaughter  ; 
for  the  ire  and  passion  of  the  father  was  con- 
tinued ;  and  there  was  no  time  determined  in 
the  law  that  it  was  so  settled,  that  it  shall  b* 
adjudged  malice  prepense  in  law. 

'The  case  of  Mawgridge,  set  down  at  length 
by  lord  chief  justice  Keylingin  his  Reports, 
makes  strongly  for  us ;  and  we  beg  leave  to 
refer  to  the  whole  treatise  there  aet  down,  and 
particubrly  to  the  firat  ground  of  provocation, 
which  he  declares  to  be  sufficient  so  as  to  alle- 
viate the  act  of  killing,  and  to  reiluce  it  to  a 
bare  homicide :  he  says,  *'  If  one  man,  upon 
angry  words,  shall  make  an  assault  upon  ano- 
ther, either  by  pulling  him  by  the  nose,  or  fil- 
lipping  upon  the  forehead,  and  he  that  ia  so 
assaulted  ahall  draw  his  sword,  and  imme- 
diately tiw  the  otker  thorowy  that  \m  but  man- 
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•Uiigliter ;  for  the  (teace  is  broken  by  the 
pertoQ  k^edy  and  wttb  aa  iodigiiHy  to  faim 
thatreceifed  ilteaaniaU:  besides,  be  that  was 
00  affroDted  unahi  jeasooably  apprehend,  that 
be  that  treated  ium  in  tbat  maooer  might  hare 
tome  further  design  upon  him."  Your  lord- 
^ps  see  how  close  this  is  to  the  case :  the 
insult  and  indignity  done  by  Bridgeton  was 
vastl  V  stronger  nian  any  thing  here  mentioned, 
and  having  receiTed  soch  an  affront,  the  paiuel 
bad  reason  to  expect  worse ;  more  especially 
wfaeti,  as  we  ofiered  to  prove,  Bridgeton  was 
endeavooring  to  poll  ont  my  lord  Stratbmore's 
sword. 

We  most  likewise  bnmbly  refer  to  several 
cases  set  down  by  Serjeant  Hawkins,  in  bis 
Fleas  of  the  Crown,  which  fhlly  agree  with 
what  we  now  plead;  and  particniarly  take 
notice  of  what  he  sajrs,  pag.  84.  "  If  a  third 
nerson  happen,  acddentaliy  happen,  to  be 
killed  by  one  engaged  in  a  combat  with  ano- 
ther, upon  a  soddoi  qoarrel,  it  seems  that  he 
who  kills  him  is  gnilty  of  manslaughter  only." 
.And  it  would  seem  that  there  is  even  a  diffe- 
rence made,  betwixt  killing  a  person  that  en- 
deavours to  interpose,  if  he  tell  that  he  comes 
for  that  purpose,  and  killing  one  who  acci- 
dentally is  interposed  betwixt  the  two  contend- 
ing parties,  which  was  my  lord  Strathoaore's 
case.  The  killing  him  who  interposes  to  se- 
parate, if  he  give  notice  what  he  is  doing,  is 
reckoned  worse  than  the  killing  the  other. 
And  this  observation  shews  that  the  present 
case  is  stronger  than  the  above-cited  case  of 
Graham,  where^oor  tordships  restricted  it  to. 
an  arbitrary  punishment.  And  what  tbat  au- 
thor observes,  confirms  a  distinction  we  have 
made,  betwixt  a  man  qnarrelliog  with  another, 
and  killing  a  third  party,  where  it  is  proved 
the  killer  bad  a  felenions  intention  to  murder 
the  other,  and  the  case  where  tbat  does  not 
appear;  for  however,  in  the  first  case,  he 
might  be  guilty  of  the  murder  ofi  the  thhrd 
party,  yet  if  a  design  to  murder  the  person  he 
quarrelled  with  b  not  proved,  then  be  can  never 
auffiar  capitally  for  killing  the  third  party :  and 
we  have  already  endeavoured  to  prove,  that 
that  must  be  the  case  as  to  Bridgeton,  where 
he  gave  the  provocation,  and  no  act  followed 
against  him  sufficient  in  bw  to  establish  a 
denen  of  murdering  him. 

The  pursuers  have  cited  the  same  boeks, 
and  Mawgridge's  Case,  as  ibr  them  ;  but  that 
we  submit.  The  particular  cases  of  Holtoway, 
and  Williams  the  Weichman,  spoke  of  by 
Keyling,  are  not  at  all  to  the  purpose:  the 
l¥elchmsn's  case  waanojodgment;  but  nei- 
ther in  that  nor  in  Holloway's  was  there  any 
veai  personal  injury,  on  which  a  great  stress  is 
laid  in  all  these  questions.  ^ 

The  pncsuers  mention  another  case  stated, 
but  never  adjudged;  a  person  shooting  at 
Ibwls  with  an  intent  to  steal  them,  acddentaUy 
hills  a  man;  that  will  be  muixier.  This  per- 
haps may  be  justly  doubted.  Sore  it  would 
be  too  severe.  But  supposing  it  were  so,  it 
is  of  no  importance:  stealing,  even  of  fowls. 


by  the  law  of  finglsnd.  Is  fiAnny  of  nsalida 
prepense;  and  where  a  man  attessptiiia:  to 
commit  one  felony,  does  another,  there  is  little 
dotd}t  but  in  strict  kw  he  is  guilty  of  the  fekiny 
committed.*  But  what  is  that  to  the  cane  eC  a 
provocation  by  a  real  injury  ? 

The  pursuers  have  quoted  the  anthoritv  of 
Voet,  and  a  decision  observed  by  hfim  fron 
Sande,  to  prove,  that  where  one  man  was  in- 
tended to  be  killed,  and  another  liaiB,  the 
crime  is  capital:  in  which,  no  donbt,  Voet 
differs  from  many  as  learned  lawyers,  who  era 
of  the  other  side.  But  bis  opinion,  and  tbat 
of  Sande,  is  obviated  by  what  is  already  said: 
it  is  only  in  the  case  of  no  provocation  or  real 
injury  on  the  part  of  him  who  was  desmed  to 
be  killed.  And  Sdo,  It  is  always  taken  for 
granted  by  Voet,  and  all  who  are  of  tbat  opi- 
nion, that  the  design  of  murdering  the  penon 
intended  to  be  invMed,  do  appcnr  and  is  proved : 
but  we  have  already  shewn,  that  cannel  be  said 
in  the  present  case. 

The  pursuers  pretended,  that  there  was  a 
circumstance  in  tlie  libel  wbicfa  implied  maUee 
against  the  earl  of  Stratbmore,  vis.  **  That 
the  thrust  given  was  followed  by  a  second 
push."  But  as  there  is  nothing  in  this  lact,  it 
may  be  the  subject  of  imagination,  bot  can 
never  be  the  subject  of  proof,  unless  it  were 
pretended,  as  it  is  not,  tbat  the  psnnel  drew 
Deck  or  out  his  swerd,  and  made  a  seeond 
thrust;  which  will  appear  not  to  be  true,  from 
the  nature  of  the  wound ;  and  the  thrust  will 
be  found  to  have  been  so  momentory,  that  it 
was  impossiUe.  3do,  If  any  thing  like  that 
happened,  it  will  appear,  that  there*  was  no 
more  in  it,  but  ttie  paonel's  staggering,  or 
moving  the  sword,  by  his  weight  loining  upon 
it.  Stio,  There  is  no  relevancy  in  it  at  aH ; 
the  fact  being,  that  the  pannel  poshed  asst 
Bridgeton :  and  no  circumstance  will  make  it 
appear,  that  he  knew  he  had  touched  the  earl 
of  Stratbmore  till  some  time  after  the  fatality 
was  perfected. 

The  pursuers  further  pretended,  <<  That  as 
they  had  libelled  malice,  they  would  prove  it 
from  other  antecedent  facts  that  had  happened 
some  time  before,  whereby  it  would  appear, 
that  there  was  enmity  betwixt  the  defunct  and 
the  pannel." 

It  is  answered  for  the  pannel,  Imo,  That  so 
such  fiicts  being  libelled,  nor,  to  this  minute, 
eoodescended  upon,  either  in  the  debate  or  in- 
formation, they  can  by  no  means  enter  into 


*  At  the  Lent  assises  at  Chelmsford  in 
Essex,  1763^  two  sailors  were  convicted  for 
the  murder  of  a  farmer :  the  case  was,  the 
sailors  came  to  steal  the  fhrmer's  fbwls ;  the 
farmer  with  his  son  pursued  them ;  one  of  the 
sailors  struck  the  farmer  several  blows  on  the 
arm,  which  (though  not  likely)  killed  him. 
This  was  held  to  be  murder ;  because  the  act 
they  were  about  was  unlawful ;  but  the  sailors, 
ader  several  respites  from  execution,  received 
his  majesty's  most  gradons  pardon.  Formtr 
Edition. 
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I  ht  done  to  the  ^wutl  in  tliM  and  every 
miefacan:  for  iftfaepretfoM  foetsiofming 
•v  1mi4  been  libelled,  then  it  woaM  htYe 
otMetent  te  the  paniiel  to  have  elided 
a»e  by  a  proper  proof,  to  abew  that  they 


the  ^ 

inforrad  no'^maTiee'oft  his  part ;  be  Might  have 
proved  disaimvlatioii  or  reoonciliatioo,  and 
woidd  hafve  been  piepared  for  that  parpose. 
Bat  where  a«eh  fode  are  coneaaled,  and  may 
have  happened  at  an  unknown  distanee  of  time, 
it  ie  inapoeHble  the  pannel  can  be  prepared 
with  piopv  evidenoee.  And  though  it  ie 
sttffieieat,.  in  an  indiolaDeot,  to  libel  malioe  in 
general,  in  order  to  make  a  relevancy;  yet 
tboD  it  ia  always  understood  that  the  pursuer 
imende  no  more  than  the  presumed  malice 
arising  from  the  fod  libelled :  neither  can  such 
woofcome  in  under  the  head  of  art  and  part, 
bccnone  that  can  onl^  have  regard  to  such  focts 
ae  happened  at  the  tune  of  committing  the  ao- 
tkm  oeoBplaincd  of,  and  such  as  import  a  share 
in  the  notion ;  but  cannot  leaoh  to  pretended 
qnaUfinatiene  of  malice  that  happened  the  Lool 
koowe  when. 

In  the  next  place,  the  pannel  o£fen  to  ei- 
clode  nil  pretence  of  former  enmity,  by  prov- 
ing,  that,  for  some  time  before,  they  had  met 
frooB  time  to  time  oecaaionaUy,  without  aay 
narfcn  of  enmity,  but  all-  the  seeming  requi- 
sites of  friendship  and  civility  uterveoinff  ;  and 
particiilarly,  that  that  very  day  they  had  dined 
togetlwr,  afterwards  druok  together  for  a  con 
aidevnhletime,  and  visited  together,  in  the  ladi 
AnclHarhouse's,  a  common  relation,  with 
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nppeoranees  ef  friendship ;  and  that  the  de- 
neaned  earl  had  Undly  invited  the  pannel  and 
hie  ihaiily  to  come  and  visit  him  and  his,  and 
node  a  challange  of  kindness  of  it,  that  he 
was  too  great  a  stranger.  In  the  case  of  en* 
nity,  the  divine  law  itself  determines,  when 
katred  is  to  be  presumed,  and  when  not: 
««Whoeo  kiUeth  liis  neighbour  ignorantly, 
whom  he  hated  not  in  time  past;'MntheHebrew, 
**  from  yesterday,  the  third  day ;"  or,  as  in  the 
lAtin  translation,  ••  qui  heri  et  midiua  tsrtius 
■ttlkim  odium  contra  eom  habuisse  oemproba- 
tor."  80  that  the  vary  friendship  that  passed 
that  day  on  which  the  unhappy  accident  hap- 
d,«aeludea  "  ^- 


dudes  all  nrslenoe  of  fomer  enmity, 
there  had   bean   any  seeming  dif< 
forenoss^efwbiohthe  pnnnd  i»  not  consdoua, 
for  less  of  malioei  or  any  capital  enmity  thai 


ever 


Vnen  the  whole,  thougb  thie  fatal  and  me- 
InncMy  accMent,  whieh  givte  occasion  to  the 
trial,  dees  and  must  ly  heavy  en  the  m 
"■^  !l,and  produoetbe 


the 


I  mind  of 


mid  psgwt  mall  that  had  the  honour  to  know 
the  deeeasad  earl  I  yet  the  pumshmg  the  pannel 
anpitilly  for  an  ofience  which  happened « oaen 
volnntate,*  wenM-  be  a  very  ri- 
ef  the  law.    It  is  phim,  mm 


what  ia  tk&w  said»  that  culpable  homicide, 
both  by  our  kw  and  practioe,  ia  nunishabk 
Mlymhimfyy,  and  eomesundert&e  general 
'*         '      cf  CMual  hiwicas  us  tt#  act 


1661.  No  case  can  be  more  pitiful  or  f|i* 
vourable  than  this,  where  tbe  death  bappeoed 
to  a  person  nowise  lotended  to  be  hurt:  and 
therefore  it  is  hoped  your  lordships  will  sustain 
tbe  Defonoe  pled,  relevant  to  restrict  the  libel 
to  an  arbitrary  punisbment  Ro.  DuiiP48. 

CuEU  JusticIaru,  S.  D.  N.  Regis,  teuta  in 
Doro  Sessionis  dome  Bur^  «le  Edinburgh, 
])rimo  die  mensis  Augusti,  millesiooo  sep- 
tinjcentesimo  vigesinoo  octavo,  per  bonora* 
biles  viros  Adaroum  Cockburne  de  Or* 
mistoun,  Justiciarium  Clericuni ;  Do* 
minos  Jacohnm  Maekenme  de  Roystoun, 
et  Gulielmom  Calderwood  de  Foltoun, 
Magistrum  Davidem  Erskine  de  Dun, 
Domtnum  Gualterum  PringledeNewhall, 
et  Magistrum  Andream  Fletcher  de  Mil* 
toon,  Commissionarios  justiciari«  dictt 
S.  D.N.  Regis. 

Curia  legitime  affirmatn. 

Jn^nm* 

Jojner  Cements,  of  Fbhaveb,  Fannci, 
Indicted  and  accused  ui  in  die  pracedenfi, 

Tbe  Lords  Justice  Clerk  and  CoaimissioQera 
of  Justiciary,  having  considered  the  indictment, 
raised  at  the  instance  of  Susanna  countess  of 
Strathmore,  and  Mr.  James  Lyon,  brother-ger* 
man  and  nearest  of  kin  to  tbe  deceased  Chariea 
earl  of  Strathmore,  with  concoursse  and  at  the 
instance  of  Duncan  Forbes,  esq.,  his  Majesty's 
Advocate,  for  his  highness's  interest,  against 
James  Carnegie  of  Finbaven»  pannel,  with 
the  foregoinjj^  debate  thereupon;  they  fand, 
and  hereby  tind,  that  the  pannel,  at  the  time 
and  place  ubelled,  having  by  premeditation  and 
forethought  felony,  with  a  sword  or  other  mor- 
tal weapon,  waunded  the  deceased  Charles  earl 
of  Strathmore,  of  whieh  wound  he  the  said 
eari  soon  therotfler  died,  or  that  he  the  pannel 
was  art  and  pai^  thereof,  relevant  to  infer  the 
pains  of  law ;  hut  allowed,  and  hereby  allow 
tbe^mnnel,  to  prove  all  facts  and  circnmstancci 
he  can,  for  taking  off  the  aggravating  circum* 
stancea  of  forethought  and  premeditation :  As 
also  fond,  and  herd>y  find.  That  be,  the  said 
pannel,  time  and  place  fbremid,  having,  with  a 
a«N>rd,  or  other  mortal  weapon,  wounded  thn 
said  deceased  Eari,  of  whidi  wound  his  lordship 
or  that  he  the  pannel  was  art  and 


part  thereof,  uporelisi^  relevant  to  infor  tbe 
pains  of  law  s  And  repelled,  and  herebv  repeH 
the  dsfonoss  proponed  for  tbe  pannel:  And 


^  _^ _-  pann 

remitted,  and  hersby  remit  him,  and  the  in-* 
dictment,  as  found  relevant,  to  the  knowledge 
of  an  assiae»  An.  CocKBowa,  I.  P.  D. 

The  Lorda  Justice  Clerk  and  Commlesioneni 
of  Justiciary  continued  tbe  diet,  at  the  inetanea 
of  Susanna  connteia  of  Strathmore,  and  others, 
againsi  James  Came^  of  Finhaven,  pannel, 
tHl  to-asomw,  at  nine  ef  the  clock  in  that 
morning;  'and ordained witneases and assineri 
to  attsnd  at  that  time,  each  person  under  the 
pain  of  law;  and  otdaitted  the  pannel  to  be 
tspriaoB* 
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Curia  Justiciaria,  S.  D.  N.  Regis,  tenia  in 
novo  Sessionis  domo  Borgi  de  Edinburg^h, 
•ecundo  die  naensis  Augusti,  millesimo 
septingentesimo  ▼igesimo  octavo,  per 
bonorabiles  viros  Adaniuni  Gockburne  de 
OrroistoUD,  JuBticiarinro  Clericum ;  Do- 
minum  Gulielmuon  Catderwood  de  Pol- 
touD ;  Magialrum  DaWdem  Erskine  de 
Dun,  Dominum  Gnaherum  Pr'mgle  de 
^ewball,  et  Magifltram  Andream  Fletcher 
de  Miltoan,  CommissioDarios  Ju8ticiari» 
diet.  8.  D.  N.  Regis. 

Curia  legitine  affirmata. 

Intrah* 

\  James  Canitfgt>,of  FiQha?en,  pannd.     . 

Indicted  aad  aoeosed  ut  in  diebui  praceden- 
iibui. 

The  Lords  proceeded  to  make  choice  of  the 
Ibllowiog  Aaausen : 

Assize. 

Sir  Robert  Dickson,  of  iDYCirask. 
George  Loch,  of  Drylaw. 
•John  Watson  of  Miirrays. 
*  Walt.  Riddel,  of  Granton. 
George  Warrender,  of  Bumtsfteld. 
Tho.  Brown,  of  Booington. 
♦George  Haliburton,  of  Fordel. 
James  Balfour,  of  Pilrig. 
Robert  Dundas,  merchant,  in  Edinburgh. 
Da?id  In^lis,  merchant,  there. 
David  Baird,  merchant,  there. 
Alex.  Blackwood,  merchant,  thert. 
•JohnCouts,  merchant,  there. 
John  Steven,  merchant,  there, 
James  Ker,  goldsmith,  there. 

N.  B,  Those  of  the  Jury  marked  thus  * 
protested  against  the  verdict. 

The  above  assize  being  all  lawfully  sworn, 
and  no  lawful  objection  in  the  contrary,  the 
pursuers  for  probation  adduced  the  witnesses 
after  deponing,  viz. 

Robert  Hepbumef  hammerman,  in  Forfar, 
solemnly  sworn,  purged,  examined  and  inter- 
rogale,  deponed,  That  he  was  in  the  town  of 
•  Forfar,  the  9th  day  of  May  last,  betwixt  the 
hours  of  eight  and  nine  o'clock  at  night,  where 
lie  did  see  tne  deceased  earlof  Straihmore,  lord 
Kosehill,  and  Mr.  Thomas  Lyon  my  lord 
fitratbmore's  brother,  walking  in  the  streets ; 
sind  at  the  same  time  did  see  Lyon  of  Bridge- 
ton,  and  Finhaven  the  pannel,  standing  near  to 
the  lady  Auchterhoase  her  house,  upon  the 
street;  what  words  passed  betwixt  them,  be 
being  at  a  distance  could  not  hear ;  #aw  Bridge- 
Ion  give  Finhaven  a  push  with  his  band ;  and 
Finhaven  fell  in  the  gutter ;  and  he  saw  a  ser*- 
vant  of  the  deceased  earl  of  Surathmore  help 
Finhaven  uf>  out  of  the  ^ut|er;  and  when 
Finhaven  got  up,  he  saw  him  draw-  his  sword 
immediately;  nut  that  Bridgecon  coming  up 
/aster  than  Finhaven*  be  sawBridgaton  ofier 
to  draw  my  lord  Strathfl^^mt's  swjwd  $  but  does 


not  know  whether  lie  got  it'drB«a«  ornot,  b«t 
saw  Finhaven  draw  lus  sword  betbre  Brid|g^BUm 
offered  to  draw  my  lord  8trathaiore'8 ;  and 
when  Bridgeton  was  coming  up  from  the  place 
where  Finhaven  fell,  he  looked  over  his 
shonMer,  and  seeng  Finhaven  with  his  sword 
drawn,  he  went  filler  up  to  my  k>rd  Strath- 
more,  as  said  is ;  and  when  Finhaven  caooe  up, 
no^  lord  Stratbmore  being  standinip  about  a  pair 
of'^  butts  from  the  place  where  I^inhaven  fell, 
and  when  Bridgeton  came  op,  &d  endeavoured 
to  draw  my  l<ml  Sirathmore's  sword,  as  said 
is,  my  lord  turned  him  about,  and  set  Bridge- 
ton  aside,  and  made  some  steps  towards  Fin- 
haven j  who  wonld  be  at  that  time  about  six  or 
eight  ells  from  my  k>rd ;  and  he  did  see  my 
lord  endeavour  to  take  Finhaven  m  bis  arms 
when  they  met,  and  in  a  little  sAer  that,  that 
he  did  see  my  lord  withdraw  himself  aside  frona 
the  rest  of  the  company,  and  saw  him  put. 
down  his  breeches,  and  hfl  up  his  ahirt,  and 
heard  him  say  he  had  got  a  wound,  and  re- 
peated these  words  three  times,  and  saw  him 
pot  up  his  shirt,  and  in  a  short  time  tbereatfW 
saw  my  lord  fall  to  the  ground.  And  being  in- 
terrogate, if  he  saw  Finhaven  the  pannel  make 
a  thrust  at  my  lord  Stratbmore  with  a  sword  P 
Deponed,  he  did  ndt  see  him  make  the  thrust, 
hot  at  that  time  did  see  no  other  sword  drawa 
but  Finhaven's ;  and  after  my  lord  retired  he 
saw  sevotd  other  swords  drawn.  Deponed, 
That  there  was  no  other  company  standing 
with  my  lord  but  my  lord  RosehiU,  and  hu 
own  brother  Mr.  Thomas,  before  that  Bridgeton 
and  Finhaven  came  up :  And  that  he  saw  all 
this  that  he  has  deponed  upon,  from^his  own 
shop-door,  which  was  about  seven  or  eight  dls 
distance  from  that  part  of  the  street  where 
my  lord  Stratbmore  was  standing.  And  being 
interrogate,  if  he  knows  what  came  of  Bridge- 
ton,  after  he  came  up  to  my  lord  ?  Deponed, 
That  he  knew  not  what  became  of  Bridgetoik 
after  my  lord  put  him  aside :  And  that  there 
was  as  much  day- light  as  he  could  see  what  he 
has  deponed  upon:  And  that  Finhaven  the 
pannel  was  in  boots ;  and  that  he  was  coming 
fast  up  after  Bridgeton,  but  Bridgeton  went 
faster  towards  my  lord ;  and  that  when  my  lord 
Stratbmore  fell,  he  saw  Thomas  Adam,  Inalt* 
man,  take  up  my  lord  from  the  crroond,  and 
saw  ho  other  IxNly  assisting.  Deponed,  be 
saw  the  pannel's  sword  twisted  outer  his  hand 
by  Mr.  Thomas,  or  my  lord  RosehiU ;  but 
which  of  them,  he  knows  not ;  and  that  it 
was  after  my  lo#d  fell.  And  de|Hmed,  That  he 
did  see  the  wound  in  my  lord's  belly,  a  little 
betow  the  navel;  and  that  it  was  bloodins^. 
Deponed,  That  he  saw  Finhaven,  after  his 
sword  iras  twisted  out  of  bis  hand,  walk  in  his 
ordinary  way  of  walking,  towards  the  lady 
Aucbterhouse  her  house.  Causa  gciemti^  paitU 
And  this  is  the  troth  as  be  shonkl  answer'  to 

God.  RoBBRTHsnUBNS. 

Ad.  COCKBORIIE. 

Ab<«,  The  procurators  for  the  pannd  having 
(betert  putgiiig)  otgected  to  the  aboye-oam w 
% 
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Robert  Hepbarne,  why  he  on^t  not  to  be  a 
witaen  io  this  ease ;  beeaute,  since  his  citation 
to  be  a  winiess,  be  had  exyesstd  malice  and 
ill-will  against  the  pannel  in  tbir  words,  Tia. 
*«  That  he  thanked  God,  he  bad  now  an  oppor- 
tanity  to  hang  him,  and  wonM  do  it  u  be 
covM."  And  seeing  these  expressions  were 
deaHy  firoTen  against  him,  by  two  concurring 
witnesses,  in  presence  of  the  court  and  jury, 
they  desired  the  same  might  be  so  marked  m 
tbe  books  of  adjournal.  Which,  and  this  de- 
positHm,  the  lords  left  to  the  consideration  of 
tbe  jury. 

David  lord  Rotehilly  solemnly  sworn,  purged, 
examined  and  interrogate,  deponed,  (being  in- 
terrogate for  the  pannel)  That  the  time  libelled, 
the  deponent  on  tbe  occasion  of  a  burying,  was 
l^uffht  in  company  with  tbe  deceased  earl  of 
Strathniore,  tbe  pannel,  and  others ;  and  toge- 
ther they  dined  io  Mr.  Carnegie  of  Loura's 
house;  and  after  dinner  and  the  burying  was 
over,  they  together  went  to  the  house  of  Mr. 
Dickson,  c\eni  of  Forfar,  where  tbey  continued 
some  considerable  time,  drinking  a  glass  of 
y»iue  together;  and  after  they  left  that  bouse, 
they  assembled  in  the  bouse  of  my  lady  Auch- 
terboiise,  in  the  same  town,  the  pannel^s  sister, 
where  the  deceased  Earl  bad  gone  to  make  a 
visit.  Deponetl,  That  during  all  that  dav,  and 
in  the  several  places  where  the  deceased  Earl, 
tbe  pannel,  and  the  rest  of  the  company  were, 
he,  the  deponent,  obserred  nothing  but  great 
civility  and  friendship  betwixt  the  deceased  Earl 
and  tbe  pannel.  Deponed,  That  before  tbey 
parted  from  the  lady  Auchterbouse's,  the 
pannel  appeared  to  the  deponent  to  be  dmnk, 
and  far  gone  in  drink,  to  tbe  degree  of 
sugigcriog;  and  he  observed  the  pannel 
drink  plentifully  in  these  several  houses.  De- 
poned, That  he  the  deponent,  during  tbe  time 
of  his  being  with  the  said  company,  was  mostly 
engaged  in  conversation  with  the  deceased  Earl, 
and  bad  not  the  occasion  to  observe  what 
passed  in  conversation  betwixt  the  pannel  and 
Air.  Lyon  of  Bridgeton :  and  being  interrogate 
about  what  he  knew  of  the  character  and 
temper  of  the  pannel  ?  Deponed,  That,  ac- 
cording to  tbe  deponent's  knowledge  of  him, 
which  had  been  of  long  continuance,  and  par- 
ticularly according  to  the  character  be  tbe 
paoDel  bore  in  the  country,  he  was  thought  to 
be  nowise  quarrelsome  in  his  temper,  but  to  be 
of  a  peaceable  and  good  disposition.  Causa 
$cientut  patet.  And  this  was  tbe  troth  as  he 
ahould  9naw«r  to  Ood.  Rosehill. 

D.  Ekskinb. 

Wiiliam  Douglas^  lawful  son  to  William 
Dongas,  late  provost  and  chirurgeon-apotbe- 
cary  m  Forfar,  solemnly  sworn,  purged,  exa- 
mined, and  interrogatetbr  the  pursuers.  De- 
poned, That  on  that  day  whereon  the  deceast 
earl  of  Stratbroore  was  wounded,  he  the  depo- 
nent was  at  Forfar,  and  on  tbe  streets,  where 
he  dkl  see  the  Earl  with  my  lord  Roseb'dl  and 
Mr.  Thomas  Lyon  hia  brotbier,  and  at  tbe  same 
line^  ht  obaflrvad  FjBhaToiaiid  Mr.  Lyon  of 
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Bridgeton  stendin^^  together  near  t6  the  lady 
Aochterhonse  her  lodging;  and  so  on  there* 
after  kwking  about,  he  observed  Finbaven 
leaning  and  falling  backwards  into  a  kennel ; 
and  alter  getting  out  of  it,  which  he  appeared 
to  tbe  deponent  to  do  very  soon,  he  drew  hia 
sword,  and  with  it  went  up  to  the  company 
where  the  Earl,  Bridgeton,  and  the  rest  were  ; 
and  at  the  first  sight,  upon  the  pannel's  ap* 
preaching  to  tbe  Earl,  Bridgeton  and  the 
rest,  Bridgeton  was  then  interpoaed  betwixt 
tbe  Earl  and  the  Muinel ;  but  all  of  a  sudden 
and  a  clap,  the  Earl  came  to  be  interposed 
betwixt  Bridgeton  and  tbe  pannel ;  and  at  the 
time  of  tbe  said  EarPs  interpositton,  tbe  pannel 
was  within  the  length  of  bis  sword  at  the  place 
where  Bridgeton  was  standing ;  that  is  to  say, 
had  been  standing.  Deponed,  That  he  did  ob- 
serve tbe  pannel  make  a  thrust  with  his  sword, 
and  at  the  time  of  so  doing,  tbe  Earl  was  stand- 
ing next  the  pannel,  and  his  face  towards  him. 
Deposed,  That  tbe  Eari  received  a  woond  in 
bis  belly,  and  i^r  receiving  it,  be  saw  him  pnll 
his  shirt  -from  under  hie  braecbes,  and  at  tbe . 
same  time  saw  him  blooding,  and  soon  there- 
after bis  lordship  fell  down,  and  he  heard 
him  say,  that  he  had  got  it ;  and  before  the 
Earl  fell,  and  while  he  was  upon  tbe  ground, 
he  did  observe  his  brother  Mr.  Thomas,  with 
his  drawn  sword,  twist  Finhaven's  sword  out 
of  bis  hand,  after  seeing  and  hearing  some 
cl^hing  of  their  awords :  hot  at  the  time  when 
Finbaven  made  the  posh,  as  said  is,  he  observed 
no  other  sword  drawn  but  Finhaven's ;  and  at 
tbe  time  when  the  ptfnnel  recovered  bis  thrust, 
the  pannel  and  tbe  Eari  were  very  near  one  ano* 
ther:  and  all  thb  time,  the  deponent  was 
about  the  lengfth  of  this  room,  or  some  more, 
distant  from  the  said  Eari  and  the  pannel. 
whose  sides  were  opposite  to  the  deponent ;  and 
after  the  earl  of  Strathmore's  tall,  and  that  hw 
brother  Mr.  Thomas  twisted  tbe  sword  oot  of 
the  pannel's  hand,  tbe  pannel,  who  was  in 
boots,  ran  towards  his  sister's  door  ;  after  the 
deceased  Earl  waa  carried  to  a  house,  and  hit 
wound  was  drest^  he  heard  his  lordship  say, 
that  after  the  sword  entered  his  belly,  he  the 
pannel  gave  it  a  second  thrust.  Deponed,  That 
when  be  observed  Finbaven  falling  into  the 
puddle,  as  abovesaid,  there  was  none  standin|f 
with  him  or  by  him  but  Mr.  Lyon  of  Bridgeton. 
And  what  be  has  above  deponed,  happened  on 
tbe  9th  day  of  May  last,  about  the  hour  of  nine 
at  night  Causa  seientutpatet»  And  this  was 
truth  as  he  should  answer  to  God. 

Wnx.  DouotAS. 

Da.  Erskink. 

Andrew  Douglas^  also  lawful  son  to  the  said 
William  Douglas,  soleijnnly  sworn,  purged,  exa- 
mined and  mterrogate.  Deponed,  That  tbe  time 
and  place  libelled,  the  deponent  saw  John  Lyon 
of  Bridgeton  pu9h  tbe  pannel  upon  the  breast, 
whereby  tbe  pannel  tell  in  tbe  gutter,  which  the 
deponent  apprehended  would  have  taken  him  • 
up  to  the  knee;  that  it  was  a  very  nasty 
gutter  $  and  that  be  aaw  the  pannel  arise  ont- 
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of  tbc  giiUeiv  aiMl  immidMitrly  dmv  hinwond, 
by  vfivsk  lin^  Bridgfeton  was  walkiog  off 
towiupfls  nay  lord  Scratbmor^  And  otbcriB  wbe 
ver9  fitandiDg  upfw  the  street  about  the  distasi^o 
of  the  kogth  of  this  room  from  the  foresaid 
0Utter4  and  defioDed,  That  he  followed  after 
FiDhaveB  imnaejia^y,  ailer  stauding  a  little, 
while  with  his  oomrailes:  and  that  before  the 
flei^eaent  came  op  to  the  place  where  my  lord 
Stmthmoreand  theeihergentlemeii  werestand- 
iDg»  my  lord  StrathiQore  had  falleo  apoQ  the 
street.  Aod  the  deponent  beiog  (^ed,  how 
seoo  that  haiipeoed  ?  Deponed,  That  it  was 
ia  a  moment;  and  that  when  the  deponent 
came  up  as  aforesaid,  hesaw  Mr.  Thomas  Lyon 
•Ad  Finbafen  engaged,  and  making  passes  at^ 
eaioh  oClier  with  their  drawn  swords  j  which  the 
d^nent  explained  to  be  only  a  clashing  with 
their  swords;  aod  that  Mr.  Thomas  Lvoii  did 
v^ry  soon  twist  the  sword  out  of  fmhaven'a 
bund ;  whereupon  Finha? en  ran  away  to  bis 
lister's^  the  lady  Auohterhoqse'a  lodging,  and 
iiit  doQV  was  shttt  after  hiou  Cania  tdemtia 
jwlet.  And  this  was  thu  trnth  as  he  should 
answer  to  God*  Andrew  Douous« 

Ano.  Futcher. 

JcAm  Ferriei^^  vestdeater  in  Forfar,  solemnly 
mrem,  ptyrged,  examined  and  interroffate,  de- 
poned. That  at  the  time  and  place  lib^ed,  the 
dsipmieat  haf  ine  occasion  to  go  io  water  his 
master's  hone,  he  saw  Bridgetou  and  the  pan- 
mi,  as  they  came  out  from  the  lady  Auebter- 
iMMise's  lodging,  about  the  bridgestone  near 
the  shamhl^  and  there  heard  Bridgeton  say 
to  the  pannel.  You  muat  gi?e  me  an  answer  to 
nay  question,  which  the  &ponent  heard^as.  If 
the  paunel  would  give  his  daughter  to  the  lord 
Blosehill  P  And  upon  the  panners  saying.  No ; 
Bridgeton  asked  biro.  If  he  would  drink  a  hot- 
tie  of  wine,  and  if  he  would  drink  the  king's 
linalth?  And  upon  the  pannel's  refusbg  to  do 
eitheff,  the  deponent  saw  Bridg;eton  take  hold  of 
the  pannel  by  the  breast,  and  vblently  pnsh  him 
into  the  kennel ;  and  beard  firidffeton  at  the  same 
tUae,  say,  Go,  and  be  damned,  and  your  king 
George,  whom  you  love  so  well.  And  thereafter 
Bridgeton  walked  towards  mv  kird  Strathmore, 
Mr.  Thomas  Lyon,  and  my  lord  RosehiU,  who 
were  standing  upon  the  sbreet  at  some  little 
distance ;  and  that  Fiehaven  was  helped  out  of 
the  goUer  by  a  footman  of  my  lord  Strath- 


that  upon  the  pannel's  getting 
upon  the  strtets  again,  he  iHHnediately  drew 
his  sword,  and  ran  up  the  street  aiVer  Bridge- 
ton  ;  and  before  Bridgeton  had  come  the  length 
of  the  place  where  the  lord  Strathmore  and 
others  were  standing,  he  looked  over  his  shool- 
^NT,  and  seeing  Finhaven  following  him. in 
manner  above  menlioned^  he  run  up  to  my  lord 
Strathmore,  who,  and  the  rest  of  the  eompany, 
had  still  their  hacks  turned  to  the  place  from 
vrhenee  Finhaven  and  Bridgetea  were  eomwg : 
aad  that  Bridgeton,  upon  his  coming  up  to 
Strathmore,  kidhold  upon  my  kird  Strathmore's 
•Vord,  and  endeavoured  te  pnU  it  oni ;  upon 
which  my  lord  St^a&hmon  tivmngahout  pashed 


Bridgeton oflPyanAin tba meafk  time  ITkihavcn 
made  a  posh  with  his  sword  at  Bridgeton*  and 
at  that  instant  he  observed  my  lord  StratboMra 
ppshing  Bndgeton.aaide,  and  make  a  step  to- 
wards Finhaven ;  and  observed  at  name  time 
Finhaven,  going  on  with  his  push,  to  ntagger 
forward  wim  (&  thrust  upon  my  kird  Strath- 
more ;  and  thereafter  the  com|M»y  went  all 
through  other,  so  that  the  deponent  could  not 
see  where  the  thrust  landed »  and  very  soon 
thereafter  the  deponent  saw  Mr.  ThenMe  Lyea 
with  his. sword  ca'  Finhavmi's  swerd  out  of  his 
hand,  which  lighted  at  a  good  distance  upon 
the  street :  upon  which  Finhaven  run  off,  stag- 
^ring,  towards  the  lady  Auchterhonse's  lodg- 
ing, aod  bad  almost  fallen  upon  the  street  be- 
fore he  got  in  at  the  gate ;  aod  much  about  the 
same  time  the  deponent  saw  the  earl  of  Strath- 
more fall  down  upon  the  street,  and  afterwards 
carried  off,  and  that  Thomas  Adam  and  Janet 
Binnie  were  the  first  that  came  to  his  assist- 
ance. .Deponed,  That  the  kennel  was  deep 
and  dirty,  and  that  the  pannel  u  as  deep  in  it, 
but  not  freely  covered  :  that  when  he  arose,  his 
face  wasalmost  as  black  as  bis  black  coat ;  aod 
that  while  these  things  past,  the  deponent  was 
riding  upon  the  side  of  the  street,  betwixt  the 
gutter  and  the  place  where  the  earl  of  Strath- 
more and  others  were  standingf ;  and  upon  see- 
ing the  beginning^  of  this  accident,  he  stopped 
bis  horse  a  little,  till  he  saw  as  above-  mentioned. 
Causa  soientia  patet.  And  this  was  Uie  truth  as 
he  should  answer  to  God.  John  FeaniER. 
Am>.  Fletcusb. 

David  BMrclay^  lawful  son  to  David  Barclay^ 
brewer  in  Forfar,  solemnly  swom^  purged,  ex- 
amined and  interrogate,  Deponed,  That  at  the 
time  and  place  libelled  he  saw  Bridgeton  posh 
the  pannel  into  a  gutter,  and  saw  a  servant 
raise  him  outof  tbo  gutter  :  and  when  the  pan- 
nel got  to  the  street,  he  saw  him  draw  his  sword, 
and  go  towards  the  rest  of  the  company,  aod 
Bridgeton  was  beyond  the  earl  of  Strathmore,. 
bis  brother  and  lord  Rosehill,  who  were  inter- 
terposed  betwixt  the  pannel  and  Bridgeton, 
and  did  not  see  the  pannel  push  with  the 
sword,  and  saw  a  little  after  my  lord*  Strath- 
more fall  upon  the  street ;  and  immediately 
after  that  saw  Air.  Thomas  Lyon,  with  a 
naked  sword,  heat  the  pannel's  sword  out  of 
his  hand,  and  the  pannel  immediately  run 
toward  the  lady  Auchtefhouse's  house,  ana 

S>t  in  at  the  door.  And  deponed,  That  vphea 
ridgeton  thrust  the  pannel  into  the  gutter,  the 
servant  who  lifted  biro  op,  said  to  Bridgeton,  or 
some  other  servant  standing  by,  that  be  was  un- 
civil, though  be  was  a  gentletoan :  and  that 
what  the  rteponent  si^w  ana  heard,  as  aforesai((| 
Was  betwixt  eight  and  nine  o'clock  of  the  even- 
ing of  the  day  foresaid.  Cautd  scientid  pat(t. 
And  this  w^  the  truth  as  he  should  answer  tQ 
God.  DAvib  Barclay. 

Wa.   CAiDERWOgp, 

SlSsubeih  JBmiite,  speiise  ta  Andrew  Grajr, 
bailer  in  Dundee,  sabnanlj 


ly  s«QNi,jMicged, 
depea«l»  Thaithe 
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tine  and  |ilaee  libelted,  title  8kW  Jofaa  hy^k  of 
Bridffeicm  g^re  ft  pdsh  to  the  pMMMl,  wber^y 
feeftSifttbefttMcr^Md  WMraiged  ovtofitby 
the  l«r4  Stritboiore's  aertatit  $  And  wbcA  he 
gnt  lo  tbe  itraet,  saw  bini  dfair  bia  airord,  and 
beard  bim  otter  an  oatb,  but  did  nol  koow  what 
the  words  were :  and  tbeii  the  deponent  tnnied 
bar  back,  and  did  not  see  Finhaten  pnah  with 
the  fwenl.  Cawa  icimtU  pnUf.  And  this 
was  the  troth  as  she  should  answer  to  God  i 
l&d  daelared  she  eoiild  not  wf4te. 

W.  Galderwoo!). 

John  Macky^  servant  to  Mr.  Hobert  Nairn, 

brolher-germaa  to Nairn  of  Dramkilbo, 

aolemaljr  aworn,  puii^,  examined,  and  .inter- 
rmte,  deponed,  that  at  the  time  and  place  li- 
belled, be  did  see  William  MaQgUrii,  my  lord 
Strathmore's  aenrant,  take  Finbaven  the  paonel 
out  of  the  letter,  where  the  deponent  saw  him 
ly ;  and  did  see  FinbaTen  draw  bis  sword  after 
be  wlls  oat :  and  did  hear  oneof  the  gentlemeni 
standing  in  the  plaoe  where  my  lordSlratbmore 
««a  wounded,  call  oot  to  FinWen,  Stand  off, 
Sir ;  and  a  little  space  thereafter  he  saw  the  de- 
ceased  earl  of  .Strathmore  taken  up.  Canta  aci- 
ntueputet.  And  this  is  the  truth  as  be  should 
answer  to  God;  and  deponed  he  could  not 
write.  Wa.  PaiMGU. 

Jamei  Barrier  serrant  to  James  Ceraegie  of 
FmbaTeo,  sdlemnly  sworn,  purged,  examined, 
and  interrogate,  deponed.  That  at  the  time  and 
place  libelled,  the  deponent  was  holding  bis 
mtsier's  horses  upon  the  streets  of  Forfar,  near 
to  ibe  lady  Ancnterbouse's  lodging:  that  he 
bad  seen  the  said  earl  of  Strathmore,  and  other 
company  with  him,  go  along  the  street  from 
tbe  said  lodginqgr,  and  his  master  and  Bridgeton 
followed  at  a  little  distance  ;  heard  tbem  con- 
*^i>?  together,  and  thought  that  Bridofeton 
lookt  and  spoke  angry  at  his  master,  and  de- 
maoded  that  he  should  give  htm  an  answer : 
did  not  well  bear  what  his  master  said,  except 
these  words»  That  he  intended  to  be  of  that  re- 
solution still :  whereupon  Bridgeton  with  his 
two  bands,  pnshed  his  master  into  the  gutter, 
tt  tbe  same  time  expressing  himself.  Go  be 
damn*d,  and  let  that  man  take  him  up  fbr  whom 
be  bad  so  great  a  fiiTnor.  And  the  deponent 
sseing  his  master  lying  in  the  gntter,  quit  his 
horses,  and  came  to  relievo  him,  bnt  found  that 
tty  Ibrtf  Strathmore's  servant  had  hcdped  him 
outbef<Ae  he  came, and  then  he  did  see  his. 
maater  draw  his  sword,  and  go  pretty  fest  for- 
ward, stagrerin^,  and  saying.  This  cannot  be 
suifered  ;  then  his  master  came  up  to  the  com- 
pany, and  saw  him  make  a  pnah  at  Bridgeton ; 
opt  that  befbre  his  master  came  up  to  them,  he 
did  see  Bridgeton  make  an  attempt  to  draw  my 
lord  S(rathmore*s  sword ;  and  as  Bridgeton  ^as 

Snog  toward  my  lord  Strathmore,  he  did  see 
ridgeton  look  over  his  shoulder  to  Finbaven, 
and  tookt  as  if  be  had  been  laughing.  Observed, 
that  when  his  master  made  the  puw,  as  beftre- 
mentioned,  he  seemed  aa  if  he  had  been  faHing, 
and  saw  him  ctose  upon  lord  Strathmore :  but 
before  thb,  my  lord  Strathmore  had  put  Bridge- 


tI4f 


iMiande,  andittylo^fSinilhtAOfelttKi  advanced 
asieporhalfaetepte^atdFitrhaven;  andthea 
tbiey  weirt  ail  in  a-crowd  through  other,  and  he 
iKd  not  know  what  wae  doing  amongst  them,  « 
hot  did  see  hie  master's  sword  struck  oiit  of  hia 
hand  by  anotlMr  sword,  aird  ihen  did  see  hit 
master  go  down  10  hk  sister's  lodging.  I^- 
pened,  Uiat  aabis  master  was  thrown  upon  tiie 
back  iii  the  gutter,  and  was  covered  near  ove^ 
the  betty ,  end  saw  hia  faee  all  bespattered  with 
dirtj  and  saw  the  mire  run  out  of  his- boot- topi 
ashe  wentup  tbeatieet;  and  deponed  bis  mas- 
ter at  that  time  was  very  drunk.  Being  inters 
rogate  further,  deponed,  That  he  hasfrcqnentlj 
seen  his  master  dnnk,  and  propose  tbe  deoeasid 
earl  of  Stxathmore's  health  athis  table,  and  tbie 
a  short  time  before  tbe  aolacky  acoident  bapr 
poned.  Depoaedy  that  about  a  month  before^ 
the  late  ean  and  hia  master  was  tocher  at 
Bumskie's  bunal,  and  heard  the  Earl  mvtte  his 
master  to  his  bousoyand  beardhim  answer.  That 
he  intended  that  very  aooa.  Deponed,  that  hia 
master  rode  with  pistols  that  day,  bnt  deponed 
there  was  not  so  BMich  as  a  stone  in  them. 
Deponed,  thatcw^ht  or  ten  days  before  tbis  om- 
Uuky  aooidant,  his  master  bid  tbe  deponent  fe 
to  the  Uylor,  and  get  hia  elotbes  ready,  for  ko 
intended  as  soon  as  he  got  his  ehaise  hooK,  la. 
go  with  his  lady  and  make  a  visit  to  ay  h>rd 
Strathmore  at  titonunia.  Caum  mfiauie  paiH* 
And  thkiiathe  tralii  as  lie  shoaM  anawer  tm 
God.  JaMsn  Bium. 

Wa.  Pnoma. 

BUittheth  Vilant,  servant  to  BIsrgaret  Car- 
negie, relict  of  the  deceast  Mr.  Patrick  Lyon, 
of  Aoebterfaonse,  solemnly  sworn,  purged,  exa* 
mined  and  interroigatek  deponed.  That,  on  the 
9th  of  May  hist,  she  did  see  my  lord  Strath^ 
more  and  FinhaiveB  in  the  kuiy  Aucbterliouse'e 
house,  and  did  see  nor  bear  nothing  pass  be* 
tween  them  but  what  was  kind  and  civil ;  and 
she  waa  much  of  the  time  in  tbe  room  before 
Bridgeton  came  in :  but* after  he  came  in,  she 
was  mit  coming  and  going;  and  when  nir 
lady  called  for  a  glass  of  brandy,  the  deponietti 
brought  it  in,  and  my  lady  set  it  by,  and  aaw 
nobody  drink  it,  and  that^  my  lady  told  in  tbe 
company.  That  Bridgeton  bad  taken  her  byt 
the  wrist,  and  that  she  had  not  been  so  ill  i 
by  any  man,  and  complained  of  pain, 
deponed,  tb»t  that  afternoon  Finbaven  a[ 
ed  to  be  very  drank.  Causa  ickn^ut  paiti* 
And  tbie  is  the  truth  as  she  shoold  answer  ttt 
God.  fibiZABsra  ViuoiT. 

An.  CocKMwrt. 

Label  Meik^  aefvadt  to  the  before- named 
'  and  designed  Margaret  Carnegie,  solemnly 
sworn,  purged,  examined  and  interrogate,  de- 
poned. That  in  tbe  evening  on  the  9(h  of  May 
fast,  Fnibaven  came  up  to  the  lady  Aochter- 
bouse's  house,  and  the  door  being  shut  afteil 
him,  she  came  op  after  into  tlie  said  house  : 
and  she  toming  aooot  open  some  people  kiiock* 
ing  at  the  door,  and  opemng  the  same^  there 
came  in  two  or  three  noblemen  or  gentlemm 
with  drawn  swords;  and  Finbaven  being  thetf 
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ia  the  trance,  [pamge  from  the  kitohcn  to  the 
chambers,]  sfa^  took  him  by  the  sleeve,  and  pot 
him  io  the  peat-hoase,  aod  lockt  the  door  of 
the  peat-hoose ;  and  whea  the  bailie  came  in 
search  of  htm,  she  deli? ered  the  key  to  the  bai- 
lie, who  took  him  oot.  Aod  deponed,  that  Fin- 
haven  was  mortally  drank,  and  when  she  saw 
him,  he  was  all  bespattered  with  dirt.  Cauia 
gckntia  patet.  Aod  this  is  the  truth  as  she 
should  answer  to  God.  And  deponed  she  could 
not  write.  Ad.  Cockburne. 

William  Dickson^  shoemaker  in  Forfar,  so- 
lemnly sworn,  paired,  examined  and  interro- 
Site,  deponed,  That  tbe  time  and  place  libelled, 
e  deponent  beings  at  his  own  stair-foot,  saw 
two  ^ntlemen  standin^^  together  whom  he 
then  did  not  know,  and  one  of  them  did  throw  the 
other  In  the  paddle ;  and  that  gentleman  who  was 
thrown  in  the  puddle  was  taken  forth  thereof 
by  another  whom  he  did  not  know :  and  when 
he  ^ot  np,  he  drew  his  sword,  and  went  op  to- 
wage otoer  three  that  were  standing  together, 
and  the  gentleman  who  threw  him  in  the  pud- 
dle was  nigh  them ;  he  did  not  see  the  said 
gentleman  push  with  his  sword  at  any.  De- 
poned, that  my  lord  Strathmore  was  one  of  the 
three  that  was  standing  there,  did  not  see  him 
lall,  but  saw  him  carriM  away.  Deponed,  that 
after  the  mob  rose,  he  then  saw  Finbaren  the 
V  pannd,  whom  he  knew  to  be  tbe  g;entleman 
that  was  thrown  in  the  puddle,  and  that  he  was 
chased  back  by  two  gentlemen  with  drawn 
awerdt-  to  my  •  lady  Aochterhouse's  house. 
CttMua  icientiit  patet.  And  this  is  truth  as  he 
ahould  answer  to  God ;  and  cannot  write. 

W.  Calderwood. 

Da:pid  Cauty^  merchant,  and  one  of  the  bai- 
lies of  Forfar,  solemnly  sworn,  pui*ged,  exa- 
mined and  interrogate,  deponed.  That  upon  the 
9th  of  May  last,  about  nine  o'clock  in  the  even- 
ing, the  deponent  being  in^a  bonse  tiear  to  the 
lady  Auchterhonse's  lodgings,  there  came  a 
servant,  and  told  that  there  was  very  bad  news 
that  night;  that  the  earl  of  Strathmore  was 
killed  by  Finhaven :  upon  which  the  deponent 
went  to  tbe  streets,  and  there  found  a  great 
Blob,  who  told  tbe  same  which  he  bad  heard 
before.  Wherenpon  the  deponent  Went  to- 
wards Mr.  Dickson's  house,  toh  which  place  the 
carl  of  Strathmore  was  carriea ;  and  then  tbe 
deponent  met  with,  at  least  did  see,  Mr.  Tho- 
mas Lyon  and  Bridgeton,  but  cannot  be  sure  if 
my  lord  Rosehtll  was  with  them,  who  went  to- 
wards the  lady  Auchterhouse's  lodgings:  and 
Mr.  Fletcher  of  Balinshow  told  tbe  deponent, 
That  he  wanted  a  fore  hammer  to  break  open 
|he  lady  Auchterhouse's  door ;  whereupon  the 
deponent  being  a  magistrate,  told,  that  it  was 
his  duty  to  preserve  tbe  peace,  and  prevent  any 
illegal  proceedings,  or  bad  consequences  there- 
from. Thereaflier  the  deponent  went  towards 
my  lady  Auchterhouse's  lodgiogs,  and  there 
found  Mr.  Thomas  Lyon  and  Bridgeton,  and 
demanded  their  arms,  which  they  delivered  to 
the  deponent;  and  thereafter  went  to  tbe  said 
lodgings,  got  acoess,  my  lady  Auchterhouse's 


servant  d^vering  the  key  of  the  peat-house, 
where  he  foaod  Finhaven  lymg  upon  lint 
spread  above  the  peats,  notwithstandinl^  at  firtt 
tbe  lady  and  her  servants  denied  he  was  there ; 
and^the  deponent  told  Finhaven,  he  was  his 
prisoner ;  and  he  asked  ^the  deponent,  how  the 
earl  of  Strathmore  was  P^  And  the  deponent  told 
he  was  very  bad,  as  he  was  informed.  And 
the  deponent  having  dispersed  the  mob,  caused 
carry  Finhaven  to  the  prison ;  and  when  be 
came  to  prison,  he  fell  a  crying  to  a  great  ex- 
tremity, as  if  he  had  been  distracted,  and  said, 
It  was  the  greatest  misfortune  that  could  hap- 
pen him ;  and  said.  That  he  deserved  to  be 
lianged  for  wonndmg  such  a  worthy  earl :  and 
deponed,  that  Finhaven  appeared  to  the  depo- 
nent to  be  in  liquor,  and  drunk;  but  he  did  re- 
gret his  mifortune  in  the  same  manner  as  if  be 
bad  been  soW.  Deponed,  that  he  was  fre- 
quently in  prison  with  Finhaven,  and  in  two  or 
three  days  after  he  was  imprisoned,  he  heard 
him  sav,  That  there  had  bMn  some  grrudgeor 
misnnderstanding  betwixt  the  earl  of  Strath- 
more and  him,  hot  that  afterwards  it  was  better 
cultivate,  and  m  a  manner  done  away ;  but  did 
not  hear  the  cause  of  the  said  gprudge  or  mis- 
understanding exprest.  Deponed,  that  wh^ 
he  heard  Finhaven  r^p«t  the  misfortnne  that 
had  happened  the  earl  of  Strathmore,  he  said 
tbe  design  was  against  another,  namely,  Lyon 
of  Bridgeton .  Cauta  scientia  patet.  And  this 
is  the  truth  as  he  should  answer  to  Ck>d. 

David  Cautt. 

IV .  Calderwood. 
Alexander  Binnie,  provost  of  Forfar,  solemu- 
Iv  sworn,  purged,  examined  and  interrogate, 
deponed.  That  while  tbe  pannel  was  in  prison 
within  the  tolbooth  of  Forfar,  he  tbe  deponent 
did  frequently  visit  biro,  and  he  did  hear  Fln^ 
haven  say.  That  there  had  been  some  mistakes 
and  misunderstandings  betwixt  him  and  my 
lord  Strathmore,  on  account  of  a  process  of  bas- 
tardy that  was  depending  before  the  lords  of 
session,  but  did  not  bear  bun  speak  as  if  he  was 
under  any  gprudge  or  resentment  on  that  ac- 
count. Deponed,  that  about  a  month  before 
the  said  Earl's  death,  he  the  deponent  was  oc- 
casionally at  a  burial  with  the  said  deceased 
Earl  and  the  pannel,  betwixt  whom  the  depo- 
nent observed  nothing  like  misunderstanding^ 
but  that  their  carriage  to  one  another  was  dvil; 
and  particularly  remembers,  that  at  the  time 
Finhaven  drunk  a  glass  to  the  health  of  the 
countess  of  Strathmore,  and  after  drinking, 
threw  up  the  glass,  which  broke  with  its  tall; 
and  this  happened  in  the  house  of  clerk  Dick- 
son in  Forfar :  and  when  tbe  earl  of  Strath- 
more went  to  take  his  horse,  the  pannel  and  the 
deponent  waited  of  iiim.  Aod  being  interro- 
gate, if  on  that  day  he  heard  the  earl  of  Strath- 
more invite  tbe  pannel  to  visit  him  P  Deponed 
negative ;  and  from  a  letter  put  into  the  clerk'a 
hands,  apprehends  that  they  were  not  in  acoorse 
of  vbiting.  Cauut  icientia  patet.  And  this  ia 
the  truth  as  he  shoold  auswer  to  God. 

Alex.  Binnie. 
Da.  Ebskins. 
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F«U»M  the  Letter  Telttive  to  fhe  above  I>e- 
pooitioD: 

**  Sr;  W9  propose  te  have  a  meeting  at  jour 
boaae,  on  Tuesday  neat,  to  fioisb  that  affair  of 
Mr.  Ilartine's ;  wherefore,  if  y oor  cooveoieDcy 
couU  allow,  I  wish  yoa  would  make  a  visit  to 
my  loffd  Strathmortf,  to  satisfy  him,  and  that 
he  may  send  one  mandale,  so  as  that  every 
thio^  may  go  on  as  was  proposed.  Your  an- 
ewer  is  expected  by,  Sir,  your  most  bumble 
servant,  ^a.  Carnegie." 

•'  Fmiaven,  Zrd  May,  1728." 

Directed  on  the  back  thos:  *<  To  Provost 
Alexander  Binnie,  in  Forfar.'* 

E^hurgh,  %ndAug.  1728. 
This  is  the  Letter  to  which  Alexander  Bin. 
Hie,  provost  of  Forfar,  his  Deposition  of  this 
day  relates.  Ad.  Cockburhb. 

Charkt  Carnegie,  brotber-german  to  Patrick 
Carnegie  of  Lours,  solemnly  sworn,  purged, 
exannined  and  interrogate,  deponed,  That  he 
knew  that  there  was  not  a  very  ffood  understand- 
ing betwixt  the  deaeased  earTof  Strathmoreand 
the  pannel,  and  for  the  space  of  two  years  they 
bad  not  visited  one  another ;  but  he  never  did 
hear  the  pannel  express  any  grudge  or  resent- 
ment against  my  lord  Strathroore.  Did  hear 
that  abo«t  two  ^ears  ago  or  thereabouts,  there 
fell  ont  some  mistakes  in  discoursing  about  a 
baigsan  of  meal ;  and  that  the  pannel  was,  as 
he  heard,  that  night  at  GJammis,  but  went 
away  next  morning  about  four  o'clock ;  but 
hatha  deponent  was  not  present  with  them  at 
said  time ;  tmt  did  bear,  that  what  hsppened 
betwixt  them  at  that  time,  ^ve  rise  to  some 
rilbuidensluidiogs.  Cmiia  $cieniia  patet.  And 
tbia  ia  the  troth  as  he  should  answer  to  God. 
Chablbs  Carneoib, 
Da.  Erskinb. 

Sir  Alexander  Wedderhim  of  Blackness,  so- 
lemnly sworn,  parged,  examined  and  interro- 
gele,  deponed.  That  about  the  end  of  October, 
1726,  there  was  a  meeting  of  the  gentlemen  of 
the  abire  of  Angus,  concemiog  their  affairs,  in 
the  town  of  Forfar,  where  the  deceased  earl  of 
Straibmore  was  chosen  preses  of  the  meeting; 
end  that  the  laird  of  Finbaven,  who  was  there 
abo,  called  down  the  deponent  to  the  street, 
and  expiest  himself  to  this  purpose :  That  he 
bad  mat  with  several  disobligations  from  the 
earl  of  Strathmore,  of  which  there  was  just 
now  an  instance,  that  the  Earl  being  preses  of 
the  meeting,  had  kept  him  out  of  a  committee 
that  was  then  choaen ;  that  the  Earl  was  his 
deKtor,  and  was  owing  him  several  years  an- 
nual rents ;  that  he  did  not  much  notice,  but 
that  he  would  resent,  or  make  the  Earl  repent 
what  be  bad  met  with,  or  words  to  that  pur- 
pose :  and  this  he  said  with  an  asseveration,  and 
denied  the  deponent  to  acquaint  the  Earl  with 
what  be  bad  said :  but  the  deponent  refused  it, 
and  said  they  vrere  all  friends  together,  and  he 
wovld  forget  it  against  to-morrow.  And  de- 
poned, that  he,  the  deponent,  that  same  niglif 
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did  apeak  to  my  lord  Gray,  to  speak  to  my  lord 
Stratbmore,  to  get  Finbaven  added  to  the  com- 
mittee, saying.  That  would  make  alt  thhiga 
right ;  but  my  lord  Gray  returned  no  answer 
to  the  deponent  Cauta  scientuc  patet.  And 
this  is  the  truth  as  he  shooM  answer  to  God.  -' 
Alex.  Weddesburn, 
Wa.  Prinolb. 

WtlHam  Douglat,  late  provost  and  chirar- 
geon-apothecary  in  Forfar,  solemnly  sworn, 
pniged,  exsmined  and  interrogate,  deponed, 
That  open  the  0th  of  May  last,  at  nine  o'clock 
at  night,  the  deponent  was  called  to  the  earl  of 
Stramflsore,  who  had  got  a  wound ;  and  having 
paused  and  dressed  the  wound,  he  found  it 
went  in  about  three  inches  and  a  half  above  the 
navel,  and  came  out  to  the  back- bone,  about 
two  inches  below ;  that  he  first  drest  the  wound 
in  the  belly,  and  then  that  in  the  back ;  that 
the  Eari  having  asked  his  opinion  of  it ;.  hd 
said  he  was  not  without  great  hazard,  and  de- 
sired more  assistance ;  wbereonon  an  express 
waa  dispatched  to  Dundee  for  physicians ;  that 
the  deponent  thought  the  wonnd  mortal,  and 
did  not  think  any  could  recover  of  that  wound ; 
the  Earl  lived  aliout  forty-nine  hours  thereafWr, 
and  died  upon  the  Satorday'a  night,  at  ten 
o'cfoek,  of  the  foresaid  wound.  Deponed,  that 
the  Earl  said  to  him.  That  Finbaven  had  given 
him  that  wound,  and  that  after  he  gave  the  first 
thrust,  he  prened  the  pomel  of  the  sword  for- 
ward with  his  breast;  and  that  itwastbede* 
ponent's  opinion,  from  what  he  observed,  what- 
ever sword  had  given  that  wound,  was  either 
rusty  or  had  a  nitch  in,  which  brought  out  the 
omentum  without  the  belly ;  and  the  deponent 
afterward  having  seen  the  sword,  which  was 
called  Finhaven's  sword,  he  perceived  a  nitch  in 
it,  some  more  than  a  hand-brode  from  the  hilt. 
Causa  seientue  paiei.  And  this  is  the  truth  as 
he  sbookl  answer  to  God. 

WnUAH  DODOLAS. 

Wa.  Pringle. 

Thoniai  Cricht<mf  chirurgeon -apothecary  in 
Dundee,  solemnly  sworn,  purged,  examined 
and  interrogate,  oeponed,  That  unon  theeven'^ 
ing  of  the  9th  of  May  last,  the  uenohent  was 
sent  for  ;rrom  Dundee,  to  wait  on  the  now  de* 
ceased  earl  of  Stratbmore,  and  arrived  at  Forfar 
next  morning  about  one  o'clock,  and  there  saw 
the  wound  the  Earl  had  received,  which  ap* 
peared  to  the  deponent  to  have  been  by  a 
sword,  which  had  entered  about  three  indiet 
and  a  half  above  the  navel,  and  had  gone  out 
at  tlie  back,  about  four  inches  fh>m  the  hack- 
bone,  a  good  deal  lower  than  where  the  sword 
entered  ;  and  the  denonent  said  the  wound  was 
mortal  to  his  apprenension ;  and  that  the  eari 
of  Stratbmore  died  thereof,  in  about  two  days 
after  the  receiving  of  it.  And  deponed,  That 
the  defunct  told  the  deponent,  that  Finhaven 
had  given  him  that  wound ;  that  he  did  not 
believe  he  designed  it  fbr  him,  and  vet  there 
was  one  circumstance  which  be  could  not  ac- 
count for,  vix.  That  afier  the  sword  had  eir- 
tered  his  body,  Finbaven  pressed  it  forwan^ 
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till  their  bodies  were  close  together.  Deponed, 
Tbat'BridgetOD  is  a  good  deal  taller  than  idt 
lord  Strathmorewas :  and  that  my  lord  Stratii- 
more  wore  a  fair  wig,  and  Bridji^etoo  wore  a 
black  one  usually.  Cauia  tcienttapatet.  And 
this  is  truth  as  he  should  answer  to  God. 

Tho.  Crichton. 

And.  Fletchsb. 

Dr.  John  Wedderhum^  physician  in  Dundee, 
solemnly  sworn,  purged,  examined  and  interro- 
gate, deponed,  That  he  was  called  to  wait  on 
Sie  earl  of  Strathmore,  when  he  reoeifed  the 
wound  upon  the  9th  of  Maj  last ;  and  the  de- 
ponent saw  him  next  morning  eariy ;  and  upon 
viewing  the  wound,  it  apnwed  to  the  depo- 
nent to  ha?e  been  given  by  a  three-cornered 
sword,  which  had  entered  about  three  inches 
above  the  navel,  and  went  out  in  the  back  on 
the  left-side,  some  inches  from  the  back- bone, 
^d  about  two  inches  lower  than  where  it  biid 
entered ;  and  the  wound  was  to  the  deponent's 
apprehenskm  mortal;  and  accordingly  the  earl 
of  Strathmore  died  of  that  wound  upon  Saturday 
night,  about  two  davs  after  he  had  receif  ed  it ; 
and  the  deponent  thereafter  saw  the  defunct 
opened,  whereby  it  appeared,  that  the  weapon 
had  passed  through  the  caul,  the  ffut- colon,  and 
the  plexut  maenterkus,  And  deponed,  that 
the  defunct  told  him,  that  he  had  an  impres- 
sion, that  the  person  who  gave  him  the  wound, 
bad,  by  applying  his  belly  to  the  pomel  of  the 
sword,  pushed  it  forward  noon  him.  Deponed, 
thatBrulgeton  is  of  a  muon  taller  stature,  than 
Buy  lord  Strathmore  was ;  and  that  my  lord 
Strathmore  usually  wore  a  fair  wig,  and 
Bridgeton  a  \Aack  one.  Cauta  icientue-patet 
And  this  is  the  truth  as  be  should  answer  to 
God.  John  Weoderburnb. 

And.  Fletcheb. 

Dr.  CharUi  Folheringhamef  physician  in 
Dundee,  solemnly  sworn,  purged,  examined 
and  interrogated,  deponed  conform  to  Thomas 
Crichton,  the  former  witness,  in  omnibus, 
i^auta  Mcitntia  pattL  And  this  is  the  truth  as 
he  should  answer  to  God. 

Cha.  FoTHEamOHAME. 

Ad.  Cockburnb. 

Polfews  the  Witnefses  for  the  Pannel's  Ex- 
culpation : 

Margaret  Carnegie^  lady  Auchterhonse,  so- 
lemnly sworn,  purged,  examined  and  interro- 
gate^  ut  tupra^  deponed.  That  on  the  afternoon 
of  the  9th  of  May  last,  the  earl  of  Strathmore, 
Bridgeton,  and  Finhaven,  were  in  the  depo- 
nent's house ;  she  observcMl  no  manner  of  dif- 
ference betwixt  the  earl  of  Strathmore  and  Fin- 
haven  f  and  that  the  pannel  and  the  other  com- 
pany drunk  my  lady  Strathmore's  health  twice 
over,  and  the  pannel  tossed  up  the  glass; 
during  that  time  Bridgeton  wasusin^.rou^h 
expressions  to  the  pannel,  and  was  taking  him 
by  ^e  breast,  and  verv  rude  to  him ;  and  that 
when  a  ghns  of  brancfy  was  brought,  she  de- 
sired Bridgeton  to  take  a  dram,  and  he  desired  ' 
it  should te  given  to  Finhaven,  her  brother;  I 
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but  she  ssid  no,  for  it  dkl  appear  to  lier  he  did 
not  want  it,  for  he  was  then  very  drunk ;  ssd 
that  firid^ton  took  her  the  deoonent  by  tba 
wrist,  and  squeezed  it  hard,  and  said  it  woald 
be  no  difficuit)r  to  break  it ;  and  during  ths 
same  time,  Bridgeton  took  Finhaven  by  tha 
arm,  and  struck  bis  hand  down  to  the  table, 
and  said,  Willye  not  agree  to  give  one  of  your 
daughters  to  iMehill  ?  And  Bridgeton  further 
said.  If  he  was  a  young  man,  and  if  Finhaven 
refused  him  one  of  bis  daughten,  he  would  maal 
him,  and  with  that  shook  his  hand  over  him. 
And  deponed,  she  never  knew  nor  heard  of  her 
brother's  beui^  quarrelsome.  Cau$a  icientim 
patei.  And  this  is  the  truth  as  she  sbouM  sa- 
swer  to  God.  Maboabbt  Cabnecib, 

Ad.  Cockbubne. 

Dr.  John  Kinloch,  physician  in  Dundee,  so- 
lemnly sworn,  pufged,  examined  and  interro- 
ffate,  ut  fttpro,  deponed.  That  on  the  9th  of  Miy 
last,afWr  liours's  daughter's  burial,  the  depo- 
nent Whs  in  clerk  Dickson's  house  in  Forfiur,  ia 
a  room  with  the  pannel,  who  asked  the  depo- 
nent, if  he  would  go  into  another  room,  where 
the  eari  of  Strathmore  was,  tp  see  his  lordship ; 
and  accordingly  they  went  into  the  room  where 
the  Earl  was,  and  stayed  there  about  an  boor, 
and  drunk  several  bottles  of  wine  together ;  and 
during  that  time  he  ssw  nothing  but  mntosl 
civilities  in  the  company,  without  the  least  ap- 
pearance of  ouarros.  Causa  identic  patet. 
And  this  is  the  truth  as  he  riioold  answer  to 
God.  John  Kjnloch. 

W.  Caldebwood. 

David  Denun$t  sadler,  in  Canongate,  so- 
lemnly sworn,  purged,  examined  and  interro- 
gate, ut  suprGf  deponed,  That,  m  the  end  of 
FebniaiT,  or  beginning  of  March  last,  the  de- 
ceased Charles  earl  of  Strathmore,  and  Fin- 
haven the  pannel,  with  another  gentlemaot 
whom  the  deponent  did  not  know,  came  to  the 
deponent's  bouse,  called  for  a  dram,  which  the 
deponent  served  them  with  himself:  and  the 
Earl  first  drunk  to  Finhaven  and  his  family,  and 
then  Finhaven  drunk  the  earl  of  Strath more'f 
health  and  his  family's ;  and  at  several  other 
times,  when  the  Earl  was  not  present,  the  de- 
ponent saw  and  heard  Finhaven  drink  to  the 
said  earl  of  Strathmore's  health.  Deponed, 
he  has  had  occasion  of\en  to  see  Finhaven,  and 
be  in  company  with  him,  and  observed  him  al- 
ways to  be- or  a  good  temper,  and  no  ways  in- 
clined to  qoarrels.  Cauioicientiapatet,  And 
this  is  the  truth  as  he  should  answer  to  God. 

David  Dbndnb. 

W.  Caij)erwood. 
David  OgUvie^  son  to  sir  John  Ogilvie  of  1o- 
verquharrity,  solemnly  sworn,  purged,  exa- 
mined and  interrogate,  ut  tupra^  deponed,  That 
be  has  had  frequent  occasions  of  being  in  com- 

Einy  with  the  |(annel,  and  has  oft-times  beard 
im  testify  his  respect  and  regard  for  the  late 
earl  of  Strathmore,  by  naming  and  drinking  to 
his  health;  and  paiticularly  did  hear  him  do  so  at 
his  OHO  house ;  in  the  month  of  March  or  April 
hwty  when  the  deponent  was  visiting  him  i  ttwt 
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if  to  tay V  did  hear  bim  drink  both  to  the  EarFo 
beahb  and  his  countosa's.  Depooed,  That  for 
tbeae  three  or  fbar  veara  past,  lie  baa  beea  in- 


timately aoqoainteo  with  the  pannei,  and  ob- 
aoTfed  him  alwava  to  be.  of  a  good  and  peaoe- 
aUetemper ;  and  the  character  he  always  heard 


bim  get  in  the  country,  waa.  That  he  was 
of  a  peaceable  and  good  temper,  and  no  wa3rs 
qoarrasome.  Cau$a  $cientUB  patet.  And  thia 
is  the  truth  as  he  ahouU  answer  to  God. 

David  Ooilvie. 

Da.  Erskinb. 

Mr.  John  Martinet  minister  of  the  jfospel  at 
Othio,  solenuly  sworn,  purged,  exammed  and 
interrogate,  tif  tupra^  deponed,  That  he  the 
deponent  having  had  some  affair  to  do  with  the 
deceased  earl  of  Stratbmore,  as  one  of  the 
heritors  within  the  deponent's  parish,  on  which 
aocoant  the  deponent  irent  to  wait  of  his  lord- 
ship at  his  boose  of  Glammis,  but  had  the  mis- 
fortune to  miss  him ;  and  upon  his  return, 
having  waited  of  the  pannel,  and  spoke  tu  him 
of  the  aflUr,  telling  him  how  he  bad  miaaed  my 
lord,  and  desired  that  the  pannel  would  fall 
upoo  some  expedient  to  bring  either  his  lord- 
ship, or  some  from  him,  to  meet  with  the  rest 
of  the  heritors.  Upon  which  the  pannel  ad- 
vised the  deponent  once  more  to  wait  of  his 
brdsbip  at  Glammis ;  and  for  his  recommenda- 
tion and  introduction,  he  would  write  a  letter 
to  the  Earl,  and  acquaint  him  in  it,  that  he 
was  the  bearer.  Accordingly  the  pannel  did 
write  a  letter  to  the  Earl  to  the  foresaid  pur- 
pose, which  he  delivered  to  the  deponent ;  and 
with  it  he  the  deponent  dkl  again  go  to  Glam- 
mis, and  at  that  time  also  had  the  mislbrtune  to 
miss  his  lordship ;  upon  which  he  the  depo- 
neat  delivered  the  letter  to  one  Mr.  Gteenhill, 
the  Earl's  servant ;  and  the  meeting  of  the 
heritors  holding  upon  the  Wednesday  there- 
after, the  said  Mr.  Greenhill  came  from  his 
lordship,  smd  attended  the  meeting :  and  de- 
poned, That  the  writing  of  the  foresaid  letter, 
aod  delivering^  of  it,  was  about  the  end  of 
March,  or  beginning  of  April  last.  Deponed, 
That  the  deponent  has  for  these  three  years 
past  been  intimately  acquaint  with  the  pannel ; 
aod  during  the  whole  course  of  his  acquaint- 
ance, he  oboerved  bim  always  to  be  regular  in 
his  life,  and  of  a  peaceable  temper  and  disposi- 
tioa,  which  is  the  character  be  bears  in  the 
eoontrjF.  Caum  tekntim  putet.  And  this  is 
the  truth  aa  he  should  answer  to  God. 

John  MAsrmB. 

Da.  Ebskims. 

Mr.^jUJsies  Mcxmeil^  minister  of  the  gcspd 
at  Fortar,  solemnly  sworn,  purged,  examined 
aod  interrogate,  ut  tupra^  depomd.  That  soon 
After  the  earl  of  Stratbmore  received  bis  wound, 
the  deponent  watted  of  bim,  and  from  him  he 
went  to  the  prison  and  visited  the  pannel, 
whom  ho  found  in  great  disorder,  and  under 
the  imprmooa  of  drunkenness,  his  doatha 
beio^  all  covered  with  mire,  and  his  face 
besmired  with  dirt;  the  deponent  helped  him 
to  take  off  his  dotbes,  and  sent  for  a  coat 
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linens  of  his  own  to  put  on,  at 
least  the  coat  was  his  own,  which  he  bel|)ed  to 
put  on  him,  and  to  wash  and  clean  his  face. 
The  deponent  spoke  to  bim  suitably  to  the  oc- 
casion of  his  visit,  both  in  respect  to  his  drunk- 
enness, and  what  was  published  abroad  he  bad 
committed  upon  the  earl  of  Stratbmore,  by 
giving  him  a  wound ;  upon  bearing  whereof^ 
and  the  deponent  further  saying.  That  he  had 
to  his  great  aatistaction  beard  the  earl  of  Strath- 
more  pray  to  God  to  forgive  him :  upon  thki 
the  paunel  fell  into  the  greatest  disorder,  toss- 
ing himself  backwards  and  forwards  upon  a 
table,  and  banging  his  head  downwards,  cried 
out.  Good  God !  have  I  wounded  the  earl  of 
Strathmoie,  a  person  for  whom  I  had  ^at 
kindness,  and  against  whom  I  bad  no  design  7 
Cauta  icientU  patet.  And  this  is  the  truth  aa 
he  ahouhi  answer  to  God. 

Ja.  Maxwbux. 

Da.  Ebsunb. 
The  Lords  Justice  Clerk  and  Comroiasioneri 
of  Juaticiaiy,  ordained  the  Assize  to  inclose  in- 
stantly, and  return  their  Verdict,  in  this  place, 
against  to-morrow  at  twelve  o'clock,  and  the 
haill  fifteen  to  be  then  present,  each  under  the 
pain  of  law,  and  the  pannel  to  be  carried  back 
to  prison. 

Cdhu  Justiciaria,  S.  D.  N.  Regis,  tenta  in 
novo  Sessionis  Dome  Burgi  do  Edin- 
burgh, tertio  Die  Mensia  Augosti,  Mille- 
simo  septingentesimo  vigesimo  octavo,  per 
honorabiles  Yiros  Adamum  Cockbnroe  de 
Ormistoun,  Justiciarium  Clericum ;  Do- 
minum  Gulielmum  Calderwood  de  Pol- 
toun,  Magistrum  Davidem  Erskine  de 
Dun,  Dominum  Oualtemm  Pringle  de 
NewlMll,  et  Magistrum  Andream  Fletcher 
de  Miltonn,  CommissioBarioa  Joiticiariss 
diet.  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

Utran* 
Jmnei  Carnegie^  of  Fmhaven,  pannel, 
Indicted  and  accused,  as  in  all  the  former 
sederunts. 

The  foregoing  persons  who  paased  o|>on  the 
Assize  of  the  above  pannel,  returned  their  Vei- 
dict  in  presence  of  the  said  lords,  am)  whereof 
the  tenor  foUows: 


Edinburgh,  the  Srdcf  AugMtt,  1738. 

The  above' Aasize  having  inclosed,  did  choose 
sir  Robert  Dickson  of  Inveresk  to  be  their 
chancellor,  and  George  Haliburton  of  Fordel 
to  be  their  clerk :  And  having  considered  the 
indictment  puraued  at  the  insunce  of  Suaanna* 
countess  of  Stratbmore,  and  Mr.  Jamea  Lyon, 
brother-german  and  nearest  of  kin  to  the  de- 
ceased Charies  earl  of  Stratbmore,  with  con- 
course, and  at  the  instance  of  Duncan  Forbes, 
eaq.  his  nutfesty's^  advocate,  for  bis  hiffhncaa'e 
interest,  against  Jamea  Carnegie  of  PinhaTeB, 
pannel;  the  k>rds  justice-clerk  and  commis* 
aiofiffs  rf  justiciery  their  tnlodeoiiior  there- 
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upon,  with  tkt  wilnenn' depontittiw  addaeMl 
fmrprofing^  thereof;  with  the  witaenet' depo- 
•itiooB  adduced  fu  the  panoel's  exenipattoD  : 
Tbey,  by  platsUty  of  Toloet,  find  the  panoel 
Not  Guui^^  In  witoeee  whereof  tbir  pretenta 
are  sttbaaibed  by  bar  aaid  cbaneellor  and  cleric* 
in^ur  nameSf  place^day,  month  and  year  of 
Ood  abore-wfitten. 

'*  Ro.  DiCKBOV,  Chancellor, 
«  Gbo.  HAuamrroN,  Clerk." 

The  Lordg  Justice- Clerk  and  Commissionen 
of  Justiciary,  having  considered  the  foregoing 
iTerdiet  of  Assize  returned  against  James  Car- 
negie, of  Finbaven^  panne] :  They  assuilzied, 
l^nd  hereby  assoilzie  him  simpliciter,  and  dia« 
Inissed,  and  hereby  dismiss  him  from  the  bar. 

^  Ad.  COCKB^JRNE. 

AiiTBACT  OF  SOMS  AcTS  OF  PaKLIAMBNT# 
IN  THE  YBftT  WoRDS  OF  THE  STATUTES 
TREBffSSLTES,  REFERRED  TO  IN  THE 
FOBJGOINC  AlMUIIMBNTS. 

James  1,  pari.  3,  act  51,  intitled,  <*  Of 
Ibrethought  Felony  and  chaud  melta  ;*'  sta- 
tutes, <*  That  as  soon  as  any  complaint  is  made 
to  jusUoes,  sheriffs,  bafllies,  &c.  they  shall  en- 
quire diligently  (i.  e.)  wjtbout  onie  favour,  gif 
the  deed  was  done  upon  forethought  fdony, 
or  throw  sudden  chaud  mella:  and  gtf  it  be 
fbund  forethought  felony— the  life  and  goods 
i>f  the  trespasser  to  be  in  the  king's  will  :<i— and 
gif  the  trespass  be  done  of  sudden  chaud  mellu^ 
the  party  skaithed  shall  follow,  and  the  party 
traBsgtesrar  defend,  after  the  course  of  the  old 
iRwS  of  the  realm/* 

JaiiifSt  l/parl.  a,  act  05,  intitled,  «<  The 
Manaiaver  suld  he  pursued  anti)  he  he  put  furth 
of  the  Kealm,  or  brought  again  to  the  Place  of 
the  Slaucbter ;"  (the  act  appointing  the  me- 
thod of  purauing  manslayers)  sUtutes,  "  That 
quhairever  he  happenis  to  be  takin,  that  schi* 
xeffe,  Stuart,  or  bailie  of  thejregality,  All  send 
him  to  the  schireffe  of  the  nixt  schireffdom,  the 
quhilk  sail  recei?e  him,  and  send  him  to  the 
nixt  schireffe,  and  swafborth  from  schireffe  to 
•obirefe,  qohiU  he  be  put  to  the  schheffe  of  the 
nchire  where  the  deede  was  done,  and  there 
aall  the  bkw  be  muiiatred  to  the  party :  and  gtf 
it  be  forethought  felony,  he  sail  d^e  therefore.'* 

James  t,  pari.  6,  act  P5,  intitled,  «  Of  In- 
quisition  of  forethought  Felony  to  be  taken  by 
'  an  Assize  i^'*  itsUtotes,  •<  That  the  officiara  (t.  e. 
the  judges  ordinary)  shall  give  them  the  know- 
ledge of  an  assize,  whetlier  it  be  forethought 
ftlony,  or  suddenly  done:  and  gif  it  be  sud- 
denly done,  domain  them  as  the  law  treats  of 
before:— and  ^if  it  be  foretbuugbt  felony, — 
demain  them  as  law  will." 

Jamea  3,  parU  5,  act  35,  intitled,  <<  Of 
Slaucbter,  or  forethought  Felony,  of  Sud- 
dantie,  and  Flying  to  Oirtb.*'  Item,  *'  Because 
«f  the  eschewing  of  great  slauchter  qohtch  has 
beioi  rigitt  OMnncoaanioogst  the  kiilg't  Itfgea^ 
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of  Into,  bttth  of  Issetboni^  ihioay,  «ori 
of  Sttddantie :  and  because  monie  perMMw  com- 
mit slauchter  upon  foretboagfat  felony,  in  traMe 
they  sail  he  defended  tbro«r  the  hnmaattie  ef 
the  baiie  kirk  and  eirth|SMid  paaabaod  i<(.umiMS 
inaanotnariea;  it  is  thought  evpedient  io  this 
pnsent  parlianMnt  tor  the  stanching  of  the 
and  slauehasffB  in  time  coming,  ooliairerer 
slauchter  is  committed  onlwretlhoagiBt  fdony* 
and  the  eommttter  of  the  eaid  atauobtn*  pnaM 
and  puttiv  him  in  girth,  for  the  saaie  of  bis 
person,  the  adhireffe  sail  come  to  the  ordinar, 
ui  olaces  quhair  he  lies  under  hia  jarieiiiction, 
and  in  places  exempt  to  the  lords  nuiigtera  of 
tbe  girth,  and  let  them  wit,  that  sick  a  man 
has  committed  sick  a  crime,  on  forethought 
felony,  «*  tanquam  insidiator  et  per  iodustriam," 
for  quhiik  the  law  grants  not,  nor  leaves  not 
sick  persons  to  joyis  the  imrounitiea  of  the 
kirk.  And  tbe  schireffe  salt  require  the  or* 
dinar  to  let  a  knowledge  be  taken  be  an  aaaize 
on  15  days,  quhidder  it  be  forethought  felony, 
or  not :  and  it  it  be  founden  forethought  felon^» 
to  be  punished  after  the  king'a  laws  I  and  if  it 
be  founden  suddantie,  .to  be  restorid  aji^ain  to 
the  freedome  and  immunity  of  haiie  kirk  and 
girth." 

Jamea  4,  pari.  S,  act  S8,  intitled,  **  Anent 
Manshiyers  taken  or  fugitwe ; ' Wtutea. «« That 
where  any  happenato  Malain  within  the  realm, 
the  manifoyer  shall  be  pursued  (in  a  certain 
manner),  and  where?er  ne  happens  to  be  of  er- 
tane,  that  the  schireffe  sidl  incontinent  send 
him  to  the  nixt  achireffe,  and  so  fsrth,  jqiihtll 
he  be  put  to  Aie  aehireflfe  of  the  sehire  qohah' 
the  deed  waa  done ;  and  there  sail  justice  be 
tneontinent  done.  And  gif  it  be  ibrethongbt 
ihlony,  to  die  therefore/' 

James  5,  pari.  4,  act  33,  intitled,  «<  The 
Maisters  of  tbe  Girth  suld  paake  deputes,  quha 
suld  deliver  Malefactures,  that  may  not  bruik 
the  privitedge  thereof;"  atatutes,  ''  That  they 
should  be  bolden  in  all  time  comeing,  to  d^ 
liver  all  committers  of  slauchter  upon  fore- 
thought felony,  that  flies  to  girth,  and  others 
trespassers  that  bri^aks  the  same,  and  may  not 
bruik  the  priviledge  thereof,  conform  to  the 
common  law  and  the  ^ct  of  parliament  made 
thereupon  of  before,  to  tbe  king's  officiar8» 
askand  a9d  desireand  them  to  underly  the  law." 

Follows  the  intire  act  of  Charles  3,  pari.  1, 
chap.  dS,  intitled,  ^'  Concerning  the  se- 
Teral  Degrees  of  casual  Homicide," 

"  Our  sovereign  lord,  with  advice  tnd  con* 
sent  of  the  estates  of  this  -present  pau^meot, 
for  removing  of  all  <|^cstton  and  donoi  that  may 
arise  hereafter  in  criminal  pursuits  tor  slaugh- 
ter ;  statutes  and  ordains,  Tftat  the  cases  of 
homicide  after  following,  viz.  casual  homicide, 
homicide  in  lawful  defence,  and  homicide 
committed  npon  thieves  and  robbers  breaking 
houses  in  tiie  night ;  or  in  case  of  homicide 
the  time  ot  masterful  depredation,  or  in  tbe  pur- 
suit of  denounced  or  declared  rebds  for  capital 
trhnas,  or  of  aQoli  who  «»iit  m^l  detod  tbe 
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icbdsMid  maitetftil  depradsltn  by  annc,  and 
by  Ibroe  o|»|NMe  tbe  pnrsuti  woA  apf  rebaodiiig 
•f  tbaai,  wbicb  ^U  bafipoi  to  fall  oot  io  time 
coniB^,  DOT  Mv  of  them,  abftll  not  be  pooiahdl 
by  4eatb ;  aad  thai  nolwithstanduig  of  any  laws 
or  adi  of  parlianeiit,  or  aoy  practic  made 
beffp|afere»  orobaerve^l  io  pmuahiogof  tiaugb- 
ter :  b«t  that  the  aMosbnrer,  io  aoy  of  the  oaaea 
•Iwoaaid,  be  atiotlBied  from  aoy  erimioal  pur* 
aait,  punoed  andost  bim  for  his  life,  for  tbe 
said  tUiiigfalery  Wove  any  judge  criminal  witli- 
in  tbia  bingdom.  Prof  idioff  always,  That  in 
tbe  oaoo  of  homieide  casual,  and  of  homicide 
in  defciioe»  notwithstanding  that  the  sb^er  is 
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by  this  act  free  fiom  capital  pnokbment ;  yet 
it  sbidl  be  Icisom  to  tbe  criminal  judge,  With 
advice'  of  the  cooncil,  to  fine  io  his  means, 
to  the  nse  of  the  defunct's  wife  and  bttriis,  or 
nearest  of  kin,  or  to  imprison  him.  And  bif 
majesty,  with  adrice  foresaid  declares,  tbit  all 
decisions  giren  conlbrm  to  this  act,  since  the 
13th  of  February,  1649  years,  shall  bo  aosufll^ 
dent  to  secure  all  parties  ioterested,  as  If  tWo 
present  act  had  lieen  of  that  date :  and  Ibat  all 
cases  to  be  decided  by  any  judjg^oftbiskidg^ 
dom,  in  relation  to  caBoai  homicide  io  defence, 
feommitlsd  at  any  tioae  beretofbre,  shall  be  de« 
ci<M  as  is  abofv  exprasMd." 


470.  The  Case  of  Edmund  Cuuli#,*  Bookseller,  in  the  King*s-Bench, 
for  publishing  a  Libel :  1  G£or()£  II.  a.  d.  1727. 


Mich.  Te^ro.  1  Geo.  9. 

Doauuvs  Rex  s.  Somumd  CuaLL.f 

iNFoiRlfilTrON  exhibited  by  the  Altoi^npc 
Qetierat  against  the  Defendant,  JEdmund  Curll, 
for  that  he  **  existens  homo  iniquus  et  8C(*]e- 
ratus,  ac  oe^uiter  machin'ana  et  iotendens  boiios 
mores  siihditorom  huju^  regni  corromper^  ef 
eos  ad  nequitiam  inJucere,  quendam  tnriieul, 
ini(|uum  et  obscoeoum  libeflum,  iotitulat  Venus 
m  a  Cloyster,  or,  The  Nun  in  berSmock,  im- 
pie  et  neqoiter  impressit  et  publicavit,  ac  impri- 
Rii  et  publican  caosarit,'*  (setting:  forth  the 
seTeral  leird  passages)  **in  mainm  exetn* 
ptnm,"  dec.  ana  of  this  the  defendant  wasfbund 
guilty. 

And  in  Trinity  Term  last,  it  was  rooTed  in 
arrest  of  judgment  by  Mr.  Marsh,  that  however 
tbe  defendant  may  be  punishable  for  this  in  the 
Spiritual  Court  as  an  offence  '*  contra  bonos 
moreo,'*  yet  it  cannot  be  a  libel  for  whicli  he  is 

Eonishame  in  the  Temporal  Court.  Libellut 
i  a  diminutire  of  the  word  /i6«r,  and  it  is  li- 
teliuM  from  its  beingf  a  book,  and  not  from  the 
matter  of  its  contents.  In  the  Ca^  De  Libel- 
lis  famosis,  my  lord  Coke  aajrs,  that  it  must  be 
against  the  public,  or  some  private  person,  to  be 
a  libel,  and  I  do  not  remember  ever  to  have 
bcord  this  opinioo  oootradioted.  Whatever 
tends  to  corrupt  the  momls  of  the  people,  oo(|bt 
to  beceosured  m  the  Spiritual  Court,  to  which 
properly  all  such  causes  beloegr«  What  their 
pToocedings  are  I  am  a  straa|^  to  2  But  for 
me  it  is  si&kient  to  say,  I  do  not  find  any  case, 
wbereiii  they  were  ever  prohibited,  in  such  a 
caose.    In  tbe  reign  ef  king  Charles  8,  theio 

*  Pfobably  tbe  notorious  bookseller.  '  As  to 
whom, see  the  Dimciad.  See,  also,  vol.  1ft, 
p.  806. 

t  Sirange's  Reports,  vol,  2,  p.  788.  See  1 
Batn.  99.  See  Annett's  Csse,  1  Blackst.  395, 
Bum's  Ecclesiastical  Law,  tit.  Profimeness, 
Eonomos  Dialogue  5,  p.  11$.  See,  also.  Bast's 
Ptees  of  tbe  Crown,  c.  1,  §  1,  and  Wilkes's 
Case  for  pubMsbmg  the  Essay  on  Wbman. 


was  a  filthy  run  of  obscene  writings,  for  which 
we  meet  with  no  prosecuGoo  in  the  Temporal 
Courts  ;  and  since  these  were  things  not  fh  to 
go  unpunished,  it  is  to  be  supposed  that  n\y  lords 
the  bishops  animadverted  upon  them  io  tlieir 
courts.  In  tbe  case  of  the  Qoeeo  v.  Read, 
6  Ann.  6.  K.  there  was  an  information  for  a 
libel  in  writing  bo  obsceoe  book,  catted,  The 
Fifteen  Plb^uesof  a  Maidenhead;  and  after 
conviction,  it  was  moved  ib  arrest  orjiiitgment| 
that  tiiis  was  not  punishable  in  tbe  Temporal 
Courts ;  and  tbe  opinion  of  chief  justice  Hott 
was  so  strong  with  the  objection,  that  the  prp- 
secutor  never  thought  fit  to  stir  it  again. 

Attorn^  Central  cootra.  I  do  not  obserte  It 
is  pretended  there  is  any  other  way  of  punishing 
the  defendant :  for  if  the  Spiritual  Court  had 
done  it,  instances  might  be  fpven ;  and  it  is  no 
argument  to  say,  we  meet  with  no  prohibitions : 
sncb  a  way  of  argument  would  construe  them 
into  all  sorts  of  jurisdictions.  What  I  insist 
Upon  is,  that  this  is  an  offence  at  common  biw, 
as  it  tends  to  corrupt  the  iporals  of  the  king's 
sabjects,  and  is  against  the  peace  of  the  king. 
Peace  includes  good  order  and  governmeoti 
and  that  peace  may  be  broken  in  many  in* 
stances  without  an  actual  force. .  1.  if  it  bo 
an  act  against  the  constitution  or  civil  govern* 
ment.  2.  If  it  be  agamst  religion.  Ai^d,  3. 
If  against  morality. 

1.  Under  the  first  head,  fall  all  tbe  cases  of 
seditious  words  or  writings,  %  Roll.  Abr.  pi.  t ; 
Vent.  5S4 ;  3  Keble  841,  and  tbe  Case  ^  tbe 
Queen  i>.  Bedford,  Mich.  IS  Ann.  whose  tree* 
tise  of  Hereditary  Right  was  held  to  be  a  libel, 
though  it  contained  no  reflection  upon  any  part 
of  the  covemment. 

3.  ft  is  a  libel,  if  it  reflects  upon  religfeo^ 
that  ^at  basis  of  civil  government  and  lib^l^  ; 
and  It  may  be  both  a  spiritual  and  temporal  of> 
fence,  Cm.  Jac.  491 ;  9  Roll.  Abr.  78,  pi.  d  % 
1  Vent.  993. 3  Keble  607, 631.  In  Tremayne'if 
Entries,  296«  there  is  a  sentence  to  have  a 
paper  fixed  upon  the  defendant's  besd,  intimat- 
ing, that  he  had  uttered  blasphemous  words, 
tending  to   the  subversion   of  government. 
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Tlwreii  OM  Hall  now  in  oostody  on  a  Mafie- 
iioD  as  for  a  libel,  intituled,  ■  A  adber  RepI  j  to 
the  merry  Argunients  about  the  Trinity.'  And 
Paaoh.  10  Ann.  Regina  «.  Clendon,  there  was  a 
special  verdict  on  a  libel  about  the  Trinity,  and 
H  was  not  made  a  doubt  of  in  that  case. 

3.  As  to  morality.  Destroying:  the  peace  of 
the  government ;  for  goremment  is  no  more 
than  public  order,  which  is  morality.  My 
lord  chief  instice  Holt  used  tossy,  Cbristianily 
is  part  of  the  law :  And  why  not  morality  too? 
I  do  not  insist  that  every  immoral  act  is  in- 
dictable, such  as  telling  a  lie,  or  the  like :  But 
if  it  is  destructive  of  morality  in  general ;  if  it 
does,  or  may,  affect  all  the  king's  subjects,  it 
then  is  an  ciffenoe  of  a  nublic  nature.  And 
ikpon  thb  distinction  it  is,  that  particular  actsof 
fornication  are  not  punishable  in  the  Temporal 
Courts,  and  bawdy  houses  are.  In  sir  Charles 
Sedley's  case*  it  was  said,  that  this  court  is 

^  Sir  Charles  Sedley  was  indicted  at  com- 
mon law  for  several  misdemeanors  against  the 
king^s  peace,and  which  were  to  the  great  scandal 
of  Christianity ;  and  the  cause  was,  for  that  he 
shewed  hb  naked  body  in  a  balcony  in  Covent 
Garden  to  a  great  multitude  of  people,  and 
there  did  such  things,  and  spoke  such  words, 
5ec.  mentioning  some  particulars  of  his  misbe- 
haviour, as  throwing  down  bottles  (pissed  in) 
ti  ei  armii  among  the  people,  Keble's  Reports, 
vol.  1,  p.  6S0.  Fortescue's  Reports,  99,  100. 
And  this  indictment  was  openly  read  to  him  in 
court  I  and  the  justices  told  him,  that  notwith* 
standing  there  was  not  then  any  Star-chamber, 
yet  they  would  have  him  know,  that  the  Court 
of  Ktn^s-bench  was  the  custoi  momm  of  all 
the  king's  subjects ;  and  that  it  was  then  high 
lime  to  punish  such  profane  actions,  committed 
against  all  modesty,  which  were  as  frequent, 
as  if  not  only  Christianity,  but  morality  also 
bad  been  neglected.  After  he  had  been  kept 
in  court  by  recognizance  from  Tflnity  term 
to  the  end  of  Michaelmas  term,  the* Court 
required  him  to  Uke  his  trial  at  bar:  but 
being  advised,  he  submitted  himself  to  the 
Court,  and  confessed  the  indictment,  15  Car. 
d,  1663.  The  Michaelmas  term  following,  the 
Court  considered  what  judgment  to  give ;  and 
inasmuch  as  he  was  a  gentleman  of  a  very  an- 
citot  ftimily  (in  Kent,^  and  his  estate  incum- 
bered, (not  intending  bis  ruin,  but  his  reforroa- 
Hon)  they  fined  him  only  12,000  marks,  and  to 
be  imprisoned  a  week  wUhout  bail,  and  to  be  of 
good  behaviour  for  three  years,  Sid.  168,  pi.  29. 
Digest  of  the  Law,  p.  60  and  116.  Former 
Edition, 

See  the  Case  of  Wilkes,  in  this  Collection, 

JMSl. 

Wood  (Atbense  p.  1 100)  reports,  witii  evident 
inoorrectness  however,  the  case  of  sir  Charles 
Sedley,  as  follows : 

**  In  the  month  of  June,  1663,  this  our  au- 
thor, sir  Charles  Sedley,  Cliaries  lord  Buck- 
hurst  (afterwards  eari  of  Middlesex)"  [more 
commonly  mentioned  by  bis  title  of  earl  of 


the  etiiim  monm  of  the  king's  suhfecta,  ] 
Sid.  168,  and  upon  this  foundation  there  have 
been  many  prosecutions  against  the  players  for 
obscene  plays,  though  they  have  bad  tntemt 
enough  to  j^  the  proceedings  stayed  belbn 
judgment,  Tremayne's  Entries,  909,  213, 214, 
816.  Lord  Orey's  Case,  [Vol.  9,  p.  126,  of 
this  Collection.]— Mich.  10  Will.  3,  Rex.  «• 
Hill,  the  defendant  was  indicted  for  uiDtini^ 
some  obscene  poems  of  my  lord  Rocoeater's, 
tending  to  the  corruption  of  youth;  upon 
which  he  went  abroad,  and  was  outlawed  ; 
which  he  would  not  have  done,  if  his  counsel 
bad  thought  it  no  libeL  The  Spiritual  Coorta 
punish  only  personal  spiritual  defiimation  by 
worda ;  if  it  is  reduced  to  writing,  it  ia  a  tem- 
poral offence,  Salk.  553 ;  Mo.  6S7,  and  it  is  pa* 
nishable  as  a  libel.  My  lord  Coke,  in  the  case 
De  LibelUs  famosis,  liad  nothing  in  view  but 
scandalous,  defamatory  libels.     Ubeliu$  is  not 

Dorset]  <*  sur  Thomas  Offle,  6cc.  were  at'  a 
coqiK'snouse  at  the  sign  of  the  Cock  in  Bow- 
street,  near  Covent  Garden,  within  the  libertj 
of  Westminster,  and  being  inflamed  with  strong 
liquors,  they  went  into  the  balcony  bek>Bgiii|^ 
to  Uiat  house,  and  putting  down  their  brecchea 
they  excrenientized  in  the  street :  which  beiuf 
done,  Sedley  stripped  himself  naked,  and  with 
eloquence  preached  blasphemy  to  the  peof^s 
whereupon  a  riot  being  raised,  the  people  be- 
came very  clamorous,  and  would  have  forced 
the  door  next  the  street  open  ;  but  being  hin- 
dered, the  preacher  and  his  company  were 
pelted  into  their  room,  and  the  windows  be- 
longing thereunto  were  broken.  Tbta  frolic 
being  soon  spread  abroad,  especially  by  the  fa- 
natical party,  who  aggravated  it  to  the  utmoat, 
by  making  it  the  most  scandalous  thing  in  na* 
ture,  and  nothing  more  reproachful  to  religion 
than  that ;  the  aaid  company  were  summoned 
to  the  court  of  justice  in  Westminster-hall, 
where  being  indicted  of  a  riot  before  sir  Ro- 
bert Hyde,  lord  chief  justice  of  the  Commoa 
Pleas  were  all  fined,  sir  Charles  being  ^ed 
five  hundred  pounds." 

Afler  relating  the  inaolent  and  shametess  be- 
haviour of  Sedley  in  court,  Wood  ooncludea 
thus : 

**  The  da^  ftir  payment  being  appointed,  sir 
Charies  desired  Mr.  Henry  Rillegrew,  and 
another  gentieman,  to  apply  themselves  to  his 
miyestv  to  get  it  off;  but  instead  of  that,  they 
begged  the  said  sum  of  his  msjesty,  and  would 
not  abate  sir  Charies  two-pence  of  the  nuNiey.*' 
**  Mark,*' exclaims  Johnson  in  his  Life  nf  IJor- 
set,  •«  the  friendship  of  Uie  dissolute  !** 

Sir  John  Reresby  in  his  Memoirs  (▲.  d.  1675- 
7)  indicates  that  at  that  period  persons  of  the 
highest  rank  and  station  were  in  the  habit  of 
begging  from  the  crown  the  estates  of  pmons 
accused  of  forfeitable  ofiences  in  anticipatiott  of 
their  conviction  :  and  from  bis  account  it  seema 
likely,  that  false  accusations  of  the  most  atro- 
cious ofiences  were  fabricated  in  the  hope  of 
obtaining  such  forfeitures.    The  historians  and 
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It  amy 

And  aa  tothecaae  ofRead,*  there  waa  no  judg- 
ment, hot  il  went  off  npon  the  chief  joslice'a 

the'racoffda  of  Scotland,  bear  ample  teatimony 
to  the  prevslenee  of  practioea  or  .thia  sort  in 
that  kiiwjom,  dorin|^  the  reigna  of  Ch^lea  the 
td,  and  Jamea  the  8d. 

By  alat.  SI  Jac.  cap.  3,  it  ia  declared  and 
enacted,  That  all  coramiaaiona,  granta,  Jke, 
theretofore  madeorjmnted,  of  any  grut  or 
piomiae  of  the  benefit,  profit  or  commodity,  of 
any  foifeitnre,  penalty  or  sum  of  money ,*that 
ia  or  ahaH  be  dne  by  any  atatote  before  jodg- 
Mient  thcienpon  had,  are  altog^er  contrary  to 
the  lawa  of  thia  realm,  in  no  wiae  to  be  pnt  in 
ezecntion.  What  waa  aaid  by  the  jodgea  in 
the  caae  of  penal  atatntea  (Hil.  S  Jac.  7  Co. 
Rep.)  will  readily  be  believed ;  that  in  their  ex- 
peneoce  anch  granta  made  the  more  violent 
and  undue  proceeding  againat  the  aubject,  to 
the  acandal  of  jnatice,  and  offence  of  many. 
«Therefore,'aava  lord  Coke  (3  Inat.  187,)  <  anch 
beggara  are  ommdera  worthy  of  severe  ponish- 
ment:'  and  to  **theae  huntera  for  blood"  he 
applies  the  exclamarionof  Micah,  **  They  ail 
lie  in  wait  for  blood,  and  every  man  hanteth  hia 
brother  to  death."  [Our  tFaoaiation  aaya,  with  a 
net] 

*  In  the  case  of  the  Queen  againat  Read,  11 
Mod.  142,  it  was  held  that  a  crime  that  shakes 
religion  (see  i  Hawk.  ch.  S,)  as  profaoeneas 
on  the  stage,  [as  to  this,  see  atat.  3  Jac.  1,  c. 
91,1  5cc.  ia  mdictable ;  but  vrritingan  obscene 
IwoK  is  not  indictable ;  but  puniabable  only  in 
the  Spiritual  court 

This  caae  of  the  Uneen  v.  Read  (Forteac.  98,) 
waa  an  iodictaaent  for  printing  a  laacivioua  and 
obaoeae  libel,  entitled,  <•  The  Fifteen  Plagues  of' 
a  Maidenhead."  The  defendant  was  tried  be- 
fore ford  chief  justice  Hoh,  and  convicted :  and 
upon  motMMi  in  arrest  of  judgment,  it  appears, 
that  judgment  was  given  by  the  whole  court 
forthe  defendant  And  by  Holt,  C.  J.  <•  There 
are  ecclesiastical  conrts :  why  may  not  this  be 
punished  there  f  If  we  have  no  precedent  we 
cannot  punish.  Shew  me  any  precedent" 
Powell,  J.  "  This  ia  for  printing  bawdy  Ituff, 
that  reflects  on  no  person  :  and  a  libel  niuat  be 
againat  aome  particular  {leraon  or  persona,  or 
againat  the  government  It  ia  atuif  not  fit  to 
be  mentioned  pubtidy.  If  there  ia  no  ftmedy 
in  the  Spiritual  court,  it  duea  not  follow  there 
most  be  a  remedy  here.  There  b  no  law  to 
punish  it :  1  wish  there  were  ;  but  we  cannot 
make  law.  It  indeed  tends  to  the  corruption 
of  good  manners,  but  that  is  not  aufEcientfor  us 
to  punisb.  As  to  the  caae  of  sir  Charles  Sedley, 
there  was  something  more  in  that  case  than 
shewing  his  naked  body  in  the  balcony;  for 
that  case  was  guod  vi  et  armit  he  pisaeo  down 
upon  the  people's  heads."  And  he  cited  Isdy 
iSirbeck's  case,  which  was  in  the  Star-cham- 
ber, where  they  **  quashed  the  indictment  be- 
eanae  it  was  tor  matters  of  bawdry."    Holt 


laying,  WhjF  don't  yon  go  to  the  Spiritnal 
Court  f  Which  was  giving  a  false  reason  for 
that  sudden  opinieo :  Now  it  appears  there  is 
no  instance  of  the  spiritual  court's  intermed* 

"  Who  is  libelled  here  ?  This  may  be  said  to  be 
a  temptation  to  incontinence;  and  tberefiM 
why  not  ounisbable  in  the  ecclesiastical  court  f 
This  tenos  to  bawdry,  as  well  as  soliciting  itf 
chastity ;  but  they  do  it  only  to  get  money.'* 

Lord  Forteacne,  at  the  end  of  hia  Repoity 
mentions  this  case  of  the  King  and  CTurll, 
**  which"  he  says  *■  was  an  indictment  for 
printing  and  publishing  a  libel,  called.  The 
Nun  in  her  Smock ;  which  contained  several 
bawdy  expraariona,  but  did  contain  do  libel 
againat  any  peraonwhataoever:  the  Court  gav« 
judgment  againat  the  defendant,  but  eontmnr 
to  my  opinion ;  and  1  ouoted  thia  caae*  Ana, 
indeed,  J  thought  it  rather  to  be  publiahed,  on 
purpoae  to  ezpoee  the  Romish  prieats,  the  fa« 
ther  confessors,  and  Popish  religkm." 

But  since  this  case  of  the  Kinff  v.  Curll,  thn 
Court  of  Kind's  -bench  without  nesitation  ez« 
erdses  jurisdiction  over  such  publicatioiu^  and 
over  other  offences  contra  bona  moret^  which 
are  not  attended  with  breach  of  the  peace. 

Upon  an  attempt  (8  Geo.  S,)  to  move  in  U4 
rest  of  judgment  in  the  case  of  Woolston,  who 
was  convicted  on  four  informations,  for  hia 
blasphemous  discourses  on  the  miracles  of  our 
Saviour,  the  Court  declared  they  would  not 
suffer  it  to  be  debated,  whether  to  write  against 
Christianity  in  general,  was  not  an  offence  pu- 
nishable in  the  Temporal  coorto  at  common 
law :  it  having  been  settled  ao  to  be,  in  Taylor's 
case,  1  Tent  393 ;  3  Keb.  607,  621 ;  and  in 
the  case  of  the  King  v.  Hall  (see  1  Str.  416,  [419, 
ed.  of  1781-S.])  They  desired  it  inigbt  be 
taken  notice  of,  that  they  laid  their  stress  u[Km 
the  word  *  general/  and  did  not  btend  to  in- 
rlude  disputes  between  learned  men,  upon  par- 
ticular controverted  points*  9  Str.  834,  [820 
ed.  of  1781-2.] 

In  the  case  of  the  King  against  sir  Franci* 
Blake  Delaval,  and  others,  which  was  a  prose- 
cution  for  a  conspiracy  to  transfer  a  female  in- 
fant amirentice  for  the  purpose  of  pro6titotion« 
lord  Mansfield  said :  **  1  remember  a  cause  in 
the  Court  of  Chancery,  wherein  it  appeared^ 
that  a  man  had  formerly  [qu.  formally]  as- 
signed his  wife  over  to  another  man :  and  lord 
llardwicke  directed  a  prosecution  for  that  trafis- 
action,  as  being  notoriously  sod  grossly  against 
public  decency  and  good  manners.  And  so  is 
the  present  case.— >"  It  b  true,  that  many  of* 
fences  of  the  incontinent  kind  fall  properly 
under  the  jurisdiction  of  the  ecclesiastk^  coni^ 
and  are  appropriated  to  it.  But  if  you  except 
those  appropriated  cases,  this  court  [B.  R.] 
is  the  eusioi  morum  of  the  people,  ana  has  the 
superintendency  of  offences  coiiira  btmot  morei  t 
and  dpon  this  ground  both  sir  Charles  Sedley 
and  Curll,  who  had  been  guilty  of  offences 
against  good  manners,  were  prosecuted  here.'" 


ISff]  1  GEORGE  II. 

4iimgf  wh«te  il  it  rvdiioed  to  writfng,  or  jo 
firiot, 

CJbiof  Justice  Baymand,  I  think  this  is  a 
OMO  of  rery  «ost  oooMifueoce  ;  though^  if  it 
was  not  for  tbo  oase  of  tbo  Queeo  v.  Bead,  I 
sboald  make  no  gfreat  difficulty  in  it  Cer- 
taivl^  Ike  Spiritual  Court  has  nothing  to  do 
with  it,  if  in  writing  s  And  if  it  reflects  on  re- 
ligion, virtue,  or  eaondity ;  if  it  teodsto  distariT 
the  civil  order  of  society,  I  think  it  is  a  tem- 
poral offence.  I  do  not  think  Ubellus  is  always 
to  be  taken  as  a  technical  word.  Wonld  not 
Trover  lie  "  de  qoodain  libello*'  iotitulat  the 
New  Testament,  and  does  not  the  Spiritual 
Court  proceed  upon  a  libel  ? 

Fortame,  J,  1  own  this  is  a  great  of* 
fcQce ;  hot  I  know  of  no  law  by  wfakh  we  can 
panaab  it.  Common  law  is  common  usage,  and 
where  there  is  no  law  there  can  be  no  trans- 
gKSSiOii.  At  common  law,  drunkenness,  or 
cursing  and  swearing,  were  not  punishable; 
and  yet  I  do  not  find  the  Spiritual  Court  took 
notice  of  them.  This  is  but  a  general  solicita- 
tion of  chastity,  and  not  iDdictable.  Lady  Pur- 
tieck*s  case  was  for  procnriog  men  and  women 
to  meet  at  her  house,  and  held  not  indictable, 
unless  there  had  been  particular  facts  to  make 
it  a  bawdy-house.  To  make  it  indtctal)le  there 
ehoaM  be  a  breach  of  the  peace,  ^r  something 
tending  to  it,  of  which  there  is  nothing  in  this 
oase.  A  libel  is  a  technical  word  at  common 
bw ;  and  I  must  own  the  cose  of  the  Queen 
vetiUi  Read  sticks  with  me,  for  there  was  a 
rule  10  arvssi  the  judgment  ntn'.  And  in  sir 
Ghailes  SedUy's  case  there  was  a  force,  of 
Ihcowing  out  bottica  upon  the  people's  heads. 

fieyno/iZi,  J.  It  is  much  to  be  lamented, 
if  this  is  not  punishable :  I  agree  there  may  be 
many  instances,  where  acts  of  immorality  are 
of  spiritual  cognizance  only ;  but  then  those 
are  particular  acts,  where  the  prosecution  is 
pro  salute  anima  of  the  offender,  and  not  where 
they  are  of  a  general  immoral  tendency;  which 
1  take  to  be  a  reasonable  distinction.  Read's 
case  is  indeed  a  case  in  point :  but  I  confess  I 
should  not  have  been  of  that  opinion.  Libellut 
does  not  €s  vi  ierminit  import  defamation,  but 
is  to  hegovernod  by  the  epithet,  which  is  added 
to  it    This  is  sorely  worse  than  sir  Charles 
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Sedley'e  ease,  who  only  expeeed  hknadf  to  th« 
people  then  present,  [naked,]  who  might  cbose 
whether  thef  would  look  open  him  or  not ; 
whereas  this  book  goes  all  over  the  kingdom. 
Drunkenness  end  swearing  were  puniriiwble  in 
the  Spiritual  Court,  be4bre  the  acts  which 
made  them  temporal  offeocea,  and  in  wbiob 
thejuriadiction  of  the  Spiritoal  Court  is  sav«d. 
Probyn,  J.  inclined  this  to  be  pnnisbable 
at  common  bw,  as  an  ofience  against  tlie  peace, 
iotendtng  to  wealfen  the  bonde  of  civil  eoeiety, 
virtue,  and  morality. 

But  it  being  a  case  of  great  consequence,  it 
was  ordered  to  stand  over  for  a  further  argiH 
ment. 

And  this  term  Page,  J;  came  mto  the 
Kiag's-bencb,  in  the  room  of  Justice  Fortes- 
cue  ;  It  was  to  have  been  apoke  to  by  Mr.  So- 
licitor General  and  mysdf.  But  Coril  not  hav- 
ing attended  me  in  time,  I  acquainted  the  Court 
I  was  not  prepared  ;  and  as  my  want  of  being' 
ready  proceeded  from  bis  own  neglect,  they 
refused  to  indulge  him  to  the  next  term.  And 
in  two  or  three  davs,  they  gave  it  as  their  una- 
nimous opinion,  That  this  was  a  temporal  o^ 
fence.  They  said,  it  was  plain  the  force  used 
in  Sedley's  case  was  but  a  email  ingredieot  in 
the  judgment  of  the  Conrt,  who  fined  him 
2,000/.  (d.  marks,)  and  if  the  force  was  all  they 
went  upon,  there  was  no  occasion  to  talk  of  the 
Court's  being  centor  morum  of  the  king's  eob« 
jects.  They  said,  if  Read's  case  was  to  be  ad«. 
judged,  they  should  rule  it  otherwise:  and 
therelbre,  in  this  case,  they  gave  judgment  for 
the  king.  And  the  defendant  was  afterwarda 
set  in  the  pillory,  as  he  well  deserved. 

This  Edmund  Curll  stood  in  the  piUory  at 
Cbsring-Cross,  but  was  not  polled,  or  used  ill ; 
for  being  an  artful,  cunning  (though  wicked)- 
fellow,  be  had  contrived  to  nave  printed  papers 
dispersed  all  about  Charing*Cross,  telling  tlie< 
people,  he  stood  there  for  vindicating  the  tno*- 
mory  of  queen  AnoO ;  which  had  such  an  et« 
led  on  the  mob,  thi^t  it  wouM  haiie  been* 
dangerous  even  to  have  spoken  againeC 
him :  and  when  lie  was  taken  down  out  of  the 
pillory,  tbe  mob  carried  him  off,  as  it  wcte  in 
triumph,  to  a  oeighbouring  tavern*' 


1613 


I^ua^mUdm  Haks. 


A.  D.  17S8. 


[Iflt 


471-  The  Trial  of  William  Hales,  for  forging*  a  Promissory 
Note  for  6,400/.  in  the  Name  of  Thomas  Gibson,  esq.  and 
Partners,t  and  for  publishing  the  same  as  a  true  one,  knowing 
it  to  be  false  and  counterfeit,  at  the  Session  of  the  Peace, 
and  Oyer  and  Terminer,  for  the  City  of  London,  held  at  the 
Old  Bailey,  before  Mr.  Justice  Page, J  and  Mr.  Baron  Carter ; 
fi  George  II.  a.  d.  1728. 


December  9,  17S8. 

Crier.  OVEZ  !  Oyex !  Oyes !  All  minner 
of  |»eriOD9,  that  hate  my  thing  to  do  at  this 
wenAotk  of  Oyer  tod  Terminer,  holden  for  the 
citv  of  LoDdoD,tnd  fifaol- delivery  of  Newjprate, 
lioTdeB  for  the  city  of  London,  and  coonty  of 
Middlesezv  draw  near,  and  give  vour  attend - 
aooe.— Oyez !  You  good  men  or  the  city  of 
London,  aummoned  to  appear  here  thia  day, 
Qpon  tlie  trial  between  our  aovereign  lord  the 
kiog  and  William  Uale§,  answer  to  your 
oainct,  on  pain  and  peril  that  ihall  come 
tbercoQ. 

James  Seymour,  Samuel  Craomer.  &c. 
called. 

Clerk  of  ihe  Jrrmgm.  William  Hales,  look 
In  Tonr  challenges.    Samuel  Cranmer 

oeij.  Boyfiet.  My  lord,  I  have  a  paper  deli- 
fered  lo  me.  There  are  three  worthy  persons 
•a  tbbpannel,  we  desire  may  be  set  aside. 

Just.  Page,  You  know  what  the  law  is|| :  if 
Mr.  Attorney  consent  they  should  be  with- 
drawn, very  well. 

Serj.  Bayncf.  We  know  there  are  enough, 
By  lord. 

a.  ofArr.  Richard  Knollys. 

Sen.  Bovnei .  He  is  related  to  Mr.  Gibson. 

Seg.  Whitaker.  Prove  it. 

Baron  Carter.  Pray,  hoir  is  Mr.  Oibson 
eonoemedr 

Seij.  Darnell.  It  b  for  a  note  of  Mr,  Gib- 
son's. 

Just  Fage,  I  would  recommend  it  to  Mr. 
Atloniey.    I  would  have  this  trial  without  kny 

•  See  East's  PI.  Cr.  ch.  19,  ss.  7, 59 ;  see, 
also',  the  following  cases  relative  to  the  trans- 
actions which  gave  rise  to  this  Trial. 

f  '« This  Trial  waa  taken  in  abort  hand  by 
Older  of  Mr.  Gibson."— Former  EdUion. 

t  See  New  Pari.  Hist.  vol.  7,  p.  691;  and 
Johnson's  Lives  of  Pope,  and  of  Savage,  as 
there  cited.  See,  too,  in  Tom  Jones,  (book  8, 
ch.  11,)  Psrtridge's  story  about  my  lord  justice 
P^^'s  trying  the  roan  who  stole  farmer  Bri- 
dlc^s  horse. 

11  As  to  this,*see  the  celebrated  *  Letter  con- 
csminif  Libels^  Warrants,  Seizure  of  Papers,' 
kc.  which  has  been  ascribed  to  lord  chancellor 
Camden,  and  also  to  the  first  lord  Aihbnrton. 
8ce  also  Jnnios^s  Lettflts. 

YOU  XVII. 


colour  of  unfairness  whatsoever ;  and  as  Mr. 
Gibson  is  concerned,  if  he  be  reaU}r  a-kin,  I 
would  advise  Mr.  Attoniey  to  waive  him. 

Attorney  General^  (sir  Philip  Yorke.)  My 
lord,  I  am  sure  it  is  oiir  desire  that  this  trial 
fihookl  proceed  with  all  the  iiumess  imagina- 
ble i  therefore,  without  entering  into  the  ques- 
tion how  far  Mr.  Gibson  is  concerned,  or,  if  ha 
is,  what  consequence  that  may  have,  I  waive 
this  gentleman. 

Then  the  twelve  Jurors,  who  were  sworn, 
were  counted,  and  their  names  were  as  fol- 
low, vis. 


Samuel  Cranmer, 
William  Howard, 
Thomas  Swayne, 
Thomas  Port, 
Ralph  Knox, 
Cornelius  Mason, 


John  Pott, 
Richard  Chauney, 
James  Coulter, 
Harvey  Spragge, 
Joseph  Jackson, 
Robert  Knaplock. 
CL  of  Arr,  Crier,  make  proclamation. 
Crier.  If  any  one  can  inform  j&c. 
CL  ofArr.  opened  the  Indictment,  which  is 
as  follows,  viz. 

*<  London,  m.  Jutatores  pro  Domino  Regs ' 
super  sscramentum  auum  presentant,  quod ' 
Willidmns  Hales,  nuper  de  London,  Aurila- 
her,  Anglic^  Goldmith^  existens  persona  ma- 
lorum  nominis  et  famse,  ac  conversationis  in- 
honestoe,  ac  injust^  et  fraudulenter  maohinans 
et  itttendena  quondam  Thomam  Gibson,  nec- 
non  qnosdam'Johannem  Jacob  et  Robertum 
Jacomb,  participes  einsdem  Thomse  Gibson,- 
ac  diversos  alioa  dicti  Domini  Regis  nunc  ligeos 
et  subditos,  de  magnb  denariorum  summis 
fraudulenter  et  iniqu^  decipere  et  defiraudare, 
septimo  die  Septembris,  anno  regni  Domini 
Georgii  Secundi,  nunc  Regis  Magnie  Britan- 
nisB,  &c.  aecundo,  apud  London  preedict,  scili- 
cet, in  parochiA  Sancti  Dunstani  in  Ooeidenf , 
in  mnk  de  Parringdon  extra,  vi  et  armis,  &c. 
fiJso,  fraudulenter,  et  deceptive  fabricavit  et 
contrafecit,  et  fabricari  et  contrafieri  causavit, 
qnoddam  soriptum  in  Terim  et  figuris  sequenti- 
bus,  videlicet, 

«<  Anguti  S7, 1728. 
**  I  promise  to  pay  to  George  Watson,  esq. 
or  bearer,  the  snm  of  six  tiiousand  lour  hun- 
dred pounds,  at  demand,  the  like  lalue  recetr- 
ed.    For  myself  and  partners, 

■  ♦*  Tho.  GnsoN." 

«^.  6,490. 
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•d  grate  datnDam  pnefat'  Thoma  GibiOOi  et 
prsedici'  Johaoiiis  Jacob  et  Robert!  Jaoomb, 
partictpnro  ejusdem  Thoime  Gibson,  in  malum 
co[«iD{)lum  omnium  alionim  in  hq|ii»modi  casu 
delioqueatiam,  ac  codtra  paoem  dicti  Domini 
Re^ts,  eoron'  et  digniuV  si^%  &c  £t  jura- 
tores  praedicti  super  sacramentum  ludm  pne- 
diotnm  ulteria$pr»seotant,qoodpredicUitWil- 
lieln^us  Hales  neqniter  et  deceptive  macbinaoa 
el  intcndenft  prasf'at'  Tbomam  Gibson,  necDon 
preedict'  Jobannem  Jacob  et  Robertum  Jacomb, 
participea  ejusdem  Tboroie,  ac  diyereos  alios 
subditos  et  I  i^eos  dicti  Domini  Reffis  nunc,  de 
magnis  denanorum  summts  fraud  iilenter  et  int- 

3a%  decipere  etdefrauilare,  poetea,  floiliQetfriB- 
ictO'septimo  die  Septembris,  anno  seoundoau* 
pradicto,  apud  Loudon  prsedict',  scilicet,  in 
parochi^  et  wardiL  pnedict',  f  i  at  armie,  6cc. 
qooddam  seriptum  falso  fabricatHm  et  contra* 
factum  in  fcarbia  et  figuris  8e<|ueotibus,  vide* 
licet, 

<<  I  promise  to  pay  to  George  Watsoo,  esq. 
•r  l)eai*er,  the  sum  of  six  tbousand  four  buO'- 
dred  pounds,  at  demand,  the  like  ralue  neceir- 
ed»    For  myself  and  parsers, 

' •*  Tho.  Gibson." 

^.6,400. 


scienter,  illicit^,  et  fraudalenter  produxit  et 
publicavit,  et  produci  et  publicari  causavit, 
'Canqaam  Terum  et  legitimum  scriptum,  (dicto 
Willielmo  Hales  adtuac  et  ibidem  ben^  sciente 
scriptum  ult'  mentionat'  per  ipsum  Willielmum 
fia!e8  -sic  ut  pnefertur  product'  et  publioat', 
falso  fabricat'  et  contraiact'  fuisse)  ad  grave 
damnum  nrceiat'  Thoons-  Gibson,  et  proidiet' 
Johannis  Jacob  et  Roberti  Jacomb,  participdto 
igusdem  Thome,  in  malon  evemplcmi  ouniom 
aliorum  in  faujosoiodi  casu  detinquentioro,  $c 
contra  pacem  died  Domini  Regis  mme,  corea' 
et  dignitat'  suae,  &c.  £t  jntsatores  prsKlieti 
aaper  sacramentum  sunm  nUerios  praeseDtant, 
qaod  prndictus  Wiillelmas  Hales  machinans  et 
naudulenter  intendens  prsefat'  Thomam  Gibson, 
nacoon  preedict'  Jobannem  Jacob  et  Robertum 
Jacomb,  participes  ejusdem  Tboms  Gibson, 
ac  dirersos  alios  dicti  Domini  R^is  nunc 
snbditos,  de  ma^is  dcnariorum  suramis  frau* 
dulenter  et  iniqu^  decipere  et  defraudare, 
pittdicto  septimo  dieSeptembris,  anno  secuodo 
snprulicto,  apud  London  pradict^  scilicet,  in 
paroehiA  et  wardA  pnedict\  vi  et  armis,&c. 
lalso,  fTBudttlenter,  et  deceptive  fabrioavit  et 
concrafedt,  et  labricari  et  cootrafieri  causavit, 
cpoddam  scriptum  gerens  i/ai'  vicesiflDO  sep- 
Umo  die  Augnsti,  anno  Domini  milkatmo  sep* 
tiagent^OH>  vioesimd  oofcaro,  in  se  purportans, 
quod  pnedictna  Thomas  Gibson  pro  sapao  et 
partidpibns  pivmisit  Mlvere  Qeorgio  Watson, 
arm^,  ant  btori,  aummam  sex  mifle  qoadrin- 
gent'  iibiarum,  super  demand^  cousimili  f  slore 
reoept'  ad  grave  dimtium  pr«fat'  Tbom« 
Gibson,  et  prsBdict'  Johannis  Jacob  ei  Rebecti 
Jacomb,  participum  ejusdem  TbooMB  Gibson, 
in  malum  exemplum  omnium  aliorum  in  ha- 
jusmodi  casa  deunqueotiumi  ac  qautca  pacem 


dicti  Domini  Regis,  coron'  et  dignital*  auasy 
&c.  Et  iuratores  pnedicti  super  sacrameolnm 
suum  ullsrins  praesentant,  quod  prsedictus 
Willielmns  Hales  nequiter  et  deceptive  oaacbi- 
nans  et  intendens  prtslat'  Thomam  Gibaon,  ao 
|Miediot' Jobaanom  Jacob  et  Robertum  Jacomb, 
participes  gusdem  Thomee  Gibson,  ac  diversoa 
alios  snbditos  dicti  Dooiiui  Regis  niioc,  frau- 
dulenter  et  injust^  decipere  et  defraudare  da 
magnis  deaariorum  aummis,  postea,- scilicet, 
proMlicIo  septimo  die  Septembro,  anno  secondo 
Bupradicto,  apud  London  predict',  sdlioet,  ia 
parochiA  et  ward&  pnedict',  vi  et  armis,  &c. 
qooddam  scriptum  falso  fabricat*et  contrafact', 
(rerens  dat'  vicesimo  septimo  die  Augusti,  anno 
Domini  millestmb  septingentesimo  vieesimo 
octavo,  in  se  piirportaas,  quod  predictjBs  Tho- 
mas Gibson  proibeipso  et  partieipibus  promiaH 
solvere  Georgio  Watson,  Arm',  aqi  latori« 
summam  9ex  miile  ^uadringeut'  librantni* 
superdeman4»'|OonstmiUvalorerecepl*,iacienter, 
illicit^,  et  fraudnlenter  prpduxit  et  puUicavil,  ot 
produci  el  publicari  cansavit,  tanquam  verom 
et  legitimum  acriptum,  (prefato  WilUeliao 
Hales  adtunc  et  iliidem  hen^  sciente  scriptum 
ulC  mefttionat',  per  ipsuni,Willielinum  Hales  si« 
ut  prsetertur  product'  et  poblicat',  falso  fahrioai' 
et  contrafact*  fuisse)  ad  grave  damnum  pnefiU* 
Thomee  Gibson,  ct  pnefat'  Johannis  Ja«)b  et 
Rtiberti  Jacomb,  participum  ipsins  Tbomaa 
Gibson,  in  malum  et  pemiciosum  exemplutil 
oomium  alionim  in  oonsioMli  casu  deiinqucu* 
tium,  ao  contra  paoem  dicti  Domtti  R«gii 
uonc  coroii'  ct  dignitat*  suaSi"  te» 

N.  B.  This  Indictment  was  found  uodef 
the  commission  of  Oyer  and  Terminer,  ^xA 
not  upon  the  gaol  delivery. 

CL  of  Arr.  Upon  this  indictment  tbo  do» 
fendaot  hath  b^eo  arraigned  and  pleaded  Not 
Guilty ;  and  for  his  trial  be  puts  himself  upas 
God  and  bis  country,  which  country  ybn  ant 

Y<iur  charge  is  to  inquire,  &e. 

Mr.  Slrofigtf  VUj  it  please  yoor  lordship, 
aud  you  geoUemen  of  the  jury  ;  this  is  an  ia« 
dictmeat  againM*  Willimo  Hales,  of  London. 
Tiie  indictment  sets  forth,  that  be  being  m 
person  of  lU  fame  and  i^putatiQn,  andintenclmg 
to  deceive  and  defraud  Thomas  Gibson,  John 
Jacob,  Robert  Jacoipb,  and  divers  others,  did, 
on  the  7ih  of  tieptmhor,  foree  and  cooi|terfeit» 
and  caused  to  lie  forged  and  oounterfetled,  n 
certaiu  note,  viz.  <*  August  27,  1728.  I  pro-, 
niise  to  pay,"  to.  This  is  laid  to  be  to  ihe 
great  damage  of  the  said  Thomas  Gilisoo,  &c* 
and  to  the  evil  example  of  others  in  like  case 
offtindwff,  against  his  aajesty'a  peace,  kc  It 
sets  iorti,  tisat,  ikom  the  same  evil  intcntiotts, 
be  did  ptoduoe  and  paUish,  and  caused  to  bo 
produoed  and  poMished,  a  certain  note  foHow- 
mg,  viz.  "  August  S7, 1728, 1  promise  to  pay," 
&C.  That  &  piublished  this  as  a  frue  and 
lawful  witting,  knowing  the  same  to  bo  false, 
forgod,  and  coonterfint  It  sets  forth,  tfaot  ho 
forged  and  oonnterieitod,  and  caused  feo  be 
foiged  and  counterfeited^  a  ctilun  writi^gw 
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^ted  Ao$mi  ir,  1728,  piRi^orttofir  tiMt  the 
albRsaid  Thomas  Gib«O0f  fbr  biniflelf  tod 
iMtKiMn,  promised  to'piiy  Geor^  Walm,  or 
erarer,  6,400/.  GentVemeD,  the  mdHBtmeDt  ieUi 
/orth.  That  on  the  same  7tb  of  Septenb^, 
in  tfab  tkyt  the  saad  Wiiliam  Halae  did  pti- 
due^  and  csoted  to  he  prodoced,  «  writio^, 
wbieb  purported  that  the  said  Tbomas  Gibson 
had  pramiaed  to  pay  George  Watson,  or 
bearer,  6,400/.  and  publisbed  this,  knowing  it 
to  fie  forged  at  the  same  time.  And  this  is 
laid  to  be  to  the  great  damage  of  the  said 
Thomas  Gibson,  &e.  and  to  the  ef  il  example 
ef  all  others  in  libe  case  offending.  To  this 
indtetment  he  hath  pleaded  Not  Gailty.  Bt«t 
if  we  prore  the  fact,  it  becomes  jMnir  doty  to 
eoDf  tot  him  thetof. 

Mi,  Gen.  May  it  please  ynm*  lordship,  and 
you  geiitleroen  of  the  jnry ;  1  am  of  counsel  in 
Ibia  ease  Ibr  the  king.  The  Charge  against 
tlied^ftndknt  Mr.  William  Bales,  is  for  farg- 
infif  a  note  in  the  namerof  Mr.  Gibson,  payame 
to  George  Watson^  esq.  or  bearer,  for  no  less  a 
sam  than  6,400/.  and  puMisliing  this  note  as  a 
trae  one,  knowing  it  to  be  false  and  counter- 
feit :  l^r,  though  the  fact  is  laid  different  ways 
in  the  indictment,  yet  it  is  upon  one  and  the 
name  noffe,  and  the  difference  consists  only  in 
the  Ibm  of  allegmg  it; 

Thii,  pientfemev,  is  the  first  case  of  the  most 
«xtnK>rduiary  scene  of  forgery  that  batfti  come 
under  examination  in  this  plaoe,  committed  in 
inch  a  manner,  and  Attended'  with  sueh  cir- 
eomstanees,  as  make  it  necessary  to  be  prose- 
cuted #ith  the  greatest  weight  and  solemnity, 
for  an  example  s»d  terror  to  others.  All  kinds 
of  fbtgery  are  crimes  of  a  most  p^nridons  na^- 
tnre,  as  they  tend  to  weafctnand  diMtroy  dial 
faith  and  commerce  which  ought  to  be  main- 
faintid  amongst  men :  but  foivery  in  the  case 
of  n^gociaUe  oofea,  whteli  hare  a.  paiticailar 
Ctorrency  g^ren  So  tlieiw  by  act  of  parlfameot; 
whereby  prirate  credit  is  greatly  assisted,  and 
trade  canned  on,  is  one  of  me  most  dangerous ; 
and,  if  it  should  prerail,  the  eonse^ueneea, 
though  not  essy  to  be  foreseen,  would  cersainiy 
he  extensive  and  desTradiTe*  8tich  is  the  na* 
tnre  of  the  offence  whereof  the  prisoner  stands 
accused :  but  howsoever  hsinous  that  may^  ba, 
his  gniit  will  depend  entirely  upon  the  e?idbnca 
of  the  fact. 

GtidileniOtt,  the  adr antagi^  taken  to  commis 
tins  jfoi^gery  was  from  an  act  of  kindness  and 
eirilily  done  to  the  defendant.  He  some  time 
ago  prcfsiled  with  one  Mr.  Booth,  boolr-keeper 
to  Mr.  Gibson,  So  aooooMnodhta'  him- with  two 
covers  for  letters  franked  by  Mr.  Gibson,  in 
order  (as  he  pretended)  to'iend' news  inlo  the 
conntrr:  a praetie*  wmch  I foar is tttocon- 
men  ;  bnt  1  hc^this  iastanae will  have  ssaw 
effect  to  make  it  less  frequent,  it  will  Appear 
to  yon,  ffotti  several  cRcumstances,  that  the 
note  in  qucstkm  was  made  on  one  of  these 
coven:  For,  gentlemen,  it  is  »] 


hand-iMtiag,  not  pralanded  to  be  Mr.  Gibson'^- 
When  we  come  to  the  subscription,  there  is  a 
word  *  r 


coven:  ror,  gentlemen,  it  is  a>piomlssorf  notSr 
sobscribed.  For  myself  and  partnem,  Inomaa 
GibaDD.    ThabodyoTlha'tfiUhi  attsf  0B» 


at  the  end  of  the  word  *  for,*  which, 
nnoo  hoSdiog  the  papclr  against  &e  light  is 
piahily  to  be  seen.  The  manadr  of*  Mr.  Gib- 
son's writing  bemff  pretty  wide  and  loose,  the 
letter  o  iu  the  word  <  for'  appears  to  have  been 
crowded  between  the  other  two  letters  /  and 
r,  and  is  of  a  remarkably  different  charac- 
ter and  fresher  ink  tban  the  others.  From 
hence  the  manner  of  making  the  forgery  seems 
to  have  been,  by  rasing  out  the  two  e's  at  tbs 
end  of  the  word  <  free,'  or  at  least  the  greatest 
part  of  them,  and  inserting  an  o  m  the  manner 
I  have  mentioBed,  and  then  adding  in  the  same 
line,  aflter  this  word  thus  made  to  be  'for,' 
these  other  words,  *  Myself  and  partners }' 
which  standing  a  little  above  the  name,  Tbo. 
Gibson,  serve  as  a  proper  subscription  to  this 
note.  It  will  appear  ukewise^  that  the  stroke 
at  the  beginning  of  the  m  in  the  word  '  my'  ib 
af  the  older  kind  of  ink,  and  probably  was  at  first 
part  of  one  of  tbes's  in  the  word  *  free.'  There 
IS  something  obsorvable  lit  the  figure  and  ap- 
pearance of  the  paper  itself:  the  old  foldings 
which  is  most  worn,  answers  to  that  which  pro^ 
bably  might  have  been  the  fold  of  a  cover  Of  a  . 
letter,  and  the  paper  is  torn  off  at  one  side  and 
at  the  top. 

This,  gentlemen,  being  the  nature  of  tlie 
writing,  and  the  manner  in  which  it  was  trans- 
forra'ec^  from  the  direction  of  a  letter  to  a  note 
of  this  value,  we  shall,  in  the  next  place,  lav 
before  you  tbe  ose  wlrieh  was  made  of  it.  And, 
gentlemen,  the  time  pitched  opon  for  tiiis  pur- 
pose win  be  material  for  your  csnaideration, 
Mr;  Gibson  was  gone  to  Btath,  and  it  was  ^ 
ifaonglit  proper  to  date  the  note  the  day  befora  ' 
he  went  No  use  was  made  of  it  tiH  some  tinle 
after  he  was  gona^  that  there  aught  be  no  room 
for  applying  to  the  penmn  hinmelf.  Tbe  day, 
and  than  of  the  day,  which  were  cbosen  to  not 
it  off,  were  Sataniay  at  night;  when  probably 
there  would  ba  no  opportunity  of  mdnhg  in* 
qniriea  tilt  the  Monthly  morning  following,  and 
consequently  a  whole  day  mtgbt.be  gained; 
This  being  the  oppentanity  resolved  upoh,  it 
wiHr appear  that  en  Saturday  the7ihof  Sep- 
tember,  Mr*  Bales  made  use  of  an  instrument, 
thalf  hath  confessed  himself  to  have  been  drawn 
m  by  him,  one  Thomas  Rnmsey,  a  young  fol- 
low bred  to  the  sea,  who  was  absolutely  unda# 
his  ioflnence;  told  him  he  must  go  with  him* 
into*' the  eity,  bid  him  put  on  a  pmticular  suit 
of  clothes,  and  observing  that  he  had  a  laced 
hat  upon  his  head,  advised  him  to  lease  ftst 
bebhid  htm,  and  gave  him  a  plain  one.  To 
nudce  hhn  appear sliilniore like  a  man  of  busi- 
ness, Mr.  Hales,  sa  they  went  along  the 
Strand^  bosf  ht  him  a  pocket-book  or  letter* 
oabe.  Tbenee  he  carried  him  to  Middle  row* 
and*  bought  hiaa  .a  dark  perriwig,  bidhiro*put 
it-ou,  and  said,  it  became  him  very  well.  Thus 
equipped,  he  took  him  to  John's  coffee  hoosa 
io  Shif  e  lane  ?  and  vrhen  they  were  there, 
Bnmaey  ndt  kHowiag  about  what  be  was  to  ba 
omptoyad,  •  psitor  aana  in  with  a  letter. 
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Witfaoat  the  porter'tf  Myinip  one  wold,  Hides 
asked,  If  he  did  oot  want  Rumtey  ?  The  por- 
ter answered,  Yes ;  and  produced  a  letter  di- 
rected to  Riimsey,  which  Mr.  Hales  took,  am) 
readily  foaod  iocioaed  in  it  this  note  rur6,400/« 
payable  to  G^rtj^e  Watson  or  bearer.  In  the 
letter  were  two  names  written  with  sums 
a^inst  them  thus,  lady  Harriot  Elliot  4,300/. 
Sir  John  Hynde  Cotton  2,100/.  and  under- 
neath, *  payable  to  them  or  bearer.*  These 
names  only  bein^  in  the  letter,  Mr.  Hales  took 
upon  him  to  order  Rumsey  to  write  under 
them,  *  James  Moreton,  esq.  or  bearer  ;*  and 
"When  this  was  done,  that  part  of  the  letter  with 
the  names  was  torn  off,  and  put  into  the  pocket- 
book  (which  had  been  bougrht  for  the  purpose), 
tognetber  with  the  note  for  6,400/.  and  a  Bank- 
note of  %0L  and  two  of  25/.  each.  Then  the 
j^risooer  gave  it  to  Mr.  Rumsey,  with  direc- 
tions to  carry  these  notes  to  the  shop  of  Mr. 
Snow  and  Poltock  without  Temple- bar,  and 
there  take  their  cash*note  payable  to  James 
Moreton,  esq.  or  bearer,  for  70/.  the  produce  of 
the  fiank- notes ;  and  in  exchange  for  this  forg- 
ed  note,  to  take  one  of  their  notes,  payable  to 
the  lady  Harriot  Elliot,  or  bearer,  for  4,300/. 
and  another  to  sir  John  Hynde  Cotton  or 
bearer,  for  2,100/.  The  prisoner  esLve  strict 
instructions  to  Rumsey,  that,  if  at  Mr.  Snow's 
he  should  be  asked  where  he  lived,  he  should 
Answer,  at  the  upper  end  of  Bond-street;  if  he 
should  be  asked  his  name,  he  should  say,  Tho- 
mas Fowler,  or  any  other  name  besides  his 
true  name ;  that  it  was  indifferent  what,  so  it 
was  not  the  right  name.  Rumsey,  thus  in- 
structed, went|  immediately  to  the  house]  of 
Mr.  Snow  and  Poltock,  which  Hales  took  care 
to  shew  him.  Mr.  Poltock  took  the  small 
Bank-notes,  and  gave  his  note  for  them ;  hot 
observing  the  appearance  of  the  note  for  6,400/. 
that  it  was  written  on  a  dirty  scrap  of  paper, 
and  the  difference  of  hand- writings  m  it,  would 
bare  nothing  to  do  with  that.  During  this 
time  Hales  upt  at  a  little  distance ;  and  Rum« 
aey  returning  without  success,  he  directed  him 
to  go  to  Mr.  Hoare's,  and  (as  he  had  concerted 
in  the  former  instance)  to  pay  in  a  small  sum 
of  money  not  exceeding  70/.  and  Uke  their  note 
for  it,  and  to  exchange  the  note  of  6,400/.  for 
their  notes.  The  names  of  the  persons  to  whom 
the  notes  were  to  be  made  payable  were  then  to 
be  changed ;  for  the  stratagem  was,  to  make  use 
€f  the  nanies  of  persons  that  dealt  at  the  several 
nhops,  in  order  to  gain  credit  to  the  transaction. 
Therefore  the  names  of  two  honourable  persons, 
well  known  at  Mr.  Hoare's,  were  pitched  upon; 
and  the  new  direction  which  the  prisoner  gave  to 
Rumsey  was,  to  take  one  of  Mr.  Hoare's  notes 
ibr  4,300/.  payable  to  sir  Richard  Grosvenor  or 
bearer;  and  another  for  2,100/.  payable  to  sir 
John  Hynde  Cotton  or  bearer;  and  there  also 
if  he  was  asked  to  give  in  bis  name,  Thomas 
Fowler.  When  it  was  near  dark,  Rumsey 
went  to  Mr.  Hoare*s,  and  exaotly  pursued  hu 
orders.  They  made  him  oot  a  small  note  for 
the  cash,  and  gave  snoh  credit  to  Mn  OibsoD's 
Baffle,  as  to  giro  him^enotesbedetiicdi  ialiea 
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of  the  6,400/.  note :  all  which  Mr.  Raraaey  de- 
livered immediately  to  Mr.  Hales,  who  wailed 
for  him  at  a  fruit-stall  not  far  from  the  shop. 

Gentlemen,  Mr.  Hales  being  now  pnssisscd 
of  three  notes  of  Mr.  Hoarr^,  one  Ibr  70/. 
another  for  2,100/.  and  a  third  for  4,800/.  the 
next  part  of  his  scheme  waa  to  negocieteaDd 
exchange  them  for  other  notes  from,  band 
to  hand,  in  order  to  entangle  the  affair,  asMi 
make  it  difficult  to  trace  out  the  cheat :  there- 
fore his  next  orders  to  Rumsey  were,  to  carry 
the  note  for  4,300/.  pavftble  to  sir  Richan! 
Grosvenor  or  bearer,  to  Mr.  Brassey*sand  ex» 
change  it  for  smaller  notes.  Rumsey  went 
thither  that  night,  and  took  four  smaller  notes 
of  Mr.  Brassey's,  in  lieu  of  Mr.  Hoare'a,  viz. 
two  of  1,000/.  each,  one  of  1,200/.  and  ano* 
ther  of  J,  100/.  But  though  these  notes  of 
Mr.  Brassey^i  were  given  out  on  Satardaj 
Sept.  7th  at  night,  they  were  made  to  bear 
date  on  Monday  the  9th;  because,  it  htiag 
late  in.  the  evening,  the  cash*book  was  made 
up  for 'that  day.  These  four  new  notea  tlr. 
Rumsey  delivered  to  Mr.  Hales,  who  wailed 
for  him  again  at  a  very  small  distance  from 
Mr.  Brassey's-shop. 

The  next  part  of  the  scheme  was  to  change 
these  notes  into  negociable  securities  equal  to 
cash,  in  which  there  was  probably  a  donble 
view  ;  partly  to  intricate  the  affair  still  lartbcr, 
and  pertly  for  the  greater  convenience  of  car- 
rying off  the  fruits  of  their  iniquity,  whea 
that  should  become  necessary :  therefore  the 
prisoner  sent- Rumsey  to  Mr.  John  Hals,  e 
hroker  in  Exchange-alley,  and  directed  him  to 
acquaint  him,  that  he  came  from  Mr.  Samuel 
Palmer,  in  Manfol>  street,  Goodman^a- fields, 
with  orders  to  buy  South-Sea  and  India  bonde 
to  the  value  of  3,400/.  against  Monday  morn- 


hus  the  matter  rested  till  Monday  the  9th 
of  September :.  but  on  the  Sunday  the  prisoner 
was  not  wanting  in  making  his  prefiaratioos. 
He  then  appointed  one  Robert  Hall,  hia  taykir, 
to  meet  him  at  Lloyd's  coffee-house  in  Lom* 
bard«Btreet,  at  eight  o'clock  the  next  rooming, 
without  letting  him  into  the  secret  of  what  he 
was  to  do.  Hall  went  accordingly,  and  there 
found  one  Samuel  Lee  waiting  for  Mr.  Hales  ; 
an  instrument  made  use  of  by  the  prisoner  in 
another  transaotuw,  which  will  one  day  appear 
as  rank  a  forgery  as  this.  About  nine  Hales 
came,  and  oave  to  Hall  Mr.  Brassey's  note 
for  1,200/.  directuig  him  at  the  same  time  to 
go  and  receive  650?.  in '  guineas,  and  have  it 
indorsed  off.  He  told  Hall,  that  if  he  was 
asked,  be  should  tell  them  he  lived  in  the 
Hay-maricet,  or  any  where  else  except  the 
real  place  of  hia  dwelling,  and  that  his  name 
was  John  Roberts.  So  here  is  another  aham 
name  and  place  of  abode.  He  obeyed  these 
orders,  received  the  money,  not  in^old»  but  in 
three  Bank-notes;  and  when  the  persons,  in 
Mr.  Brassey's  shop  enquired  bis  name,  be 
told  them  John  Roberts.  Whilst  Hall  waa  in 
the  shop,  he  observed  that  Mr.  Haica  walked 
by;  aa  jeeloot  was  he  of  his.  age9^  <Mr  at 
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IcMl  m  vigilaiil  to  m  bow  thiugf  loeoeeM. 
Hall  delivered  tho  Bank-iiolee,  together  with 
Mr.  Bnu^'t  doIo^  on  which  the  650/.  was 
iodoned  oHf,  at  Lloyd's  eoffee-bouae ;  and  af- 
terwarda  met  him  again  at  Janeway's  ooffee- 
boueo  in  Combill.  There  Hales  retamed 
tbcoe  Bank-notes  to  Hall,  and  ordered  him  to 
go  to  the  Bank,  and  there  ireoeive  the  money 
npoo  them  in  gold.  Mr.  Hales  was  still  so 
jealooo  or  im^tient,  that  whilst  Hall  was  at 
the  Bank  receiving  the  money,  he  took  occa- 
aioo  to  eomo  in  there  ojjHm  pretence  of  chang* 
ing  n  goinea,  and  taking  no  notice  of  Hall, 
went  away;  after  which  Hall  went  with  him 
to  a  tovem,  and  paid  him  the  6&0L  which  he 
xived  at  the  Bank. 


Gentlemen,  thos  far  the  design  saooeeded 
wdl.  Here  are  several  good  notes  obtained, 
and  some  cash  got,  withoot  diiM»very:  but 
the  oceasion  o(  that  will  arise  ont  of  the  part 
which  Rnmsey  was  to  act  on  the  Monday 
morning. 

Gentlemen,  you  observe  there  are  two  notes 
of  Mr.  Hoare's  behind,  whereof  no  aeoount 
bath  been  yet  given,  viz.  that  of  70/.  and  that 
of  9,100/.  payable  to  sir  John  Uynde  Cotton, 
to  pot  off  which  Mr.  Romsey  was  employed. 
It  will  appear,  that  Mr.  Hales  kept  Ramsey 
eootiiMially  with  him,  and  lodged  him  in  bis 
bouse  on  Saturdav  and  Sunday ;  and  on  Mon- 
day morning,  when  he  went  into  the  city, 
brought  Rumsey  with  him,  took  care  to  shew 
bim  Mr.  Alderman  Hankey's  shop,  and  di- 
rected him  to  exchange  these  two  notes  for 
70/  and  S,100/.  for  Mr.  Hankev's  notes. 
Ramsey  went  to  the  shop,  and  they  having  no 
difficully  about  exchanging^  Mr.  Hoare's  notes, 
aeeepCcd  ttiem,  and  gave  liim  two  of  their  own, 
one  for  1,100/.  and  another  for  1,050/.  both 
payable  to  SamoelMmer  or  bearer;  and  the 
remaining  90/.  was  paid  in  money.  As  to  the 
note  for  1,100/.  the  whole  was  received  upon 
that  at  Mr.  Alderman  Hankey's  the  same  day, 
by  a  person  who  called  himself  Samuel  Lane. 

Gentlemen,  the  next  part  of  the  transaction 
vdates  to  the  South- S<a  and  India  bonds  for 
d,400/.  which  had  been  ordered  to  be  procured 
by  Hale  the  broker.  On  Monday  rooming 
Uomsey  received  the  monev  of  Mr.  Hales, 
with  directions  to  c^rry  it  to  Hals,  and  pay  for 
these  bonds.  Whilst  Ruinsey  was  gone  to 
transact  this,  it  appears  that  Mr.  Hales  was 
upon  this  occasion  also  uneasy  and  impatient, 
thought  Rumsey  stayed  too  long,  and  sent  a 
porter  for  him  to  Hala'a  office,  by  the  name 
of  Tboroas  Fowler;  and  that  B^umsey  an« 
awered  to  that  name,  and  went  along  with  the 


Gentlemen,  wo  shall  next  produce  to  you 
the  account  made  up  bv  Mr.  Hals  or  Mr.  Cole 
his  partner,  which  will  appear  to  have  been 
made  out  in  these  feigned  nances,  Samuel 
Palmer,  esq.  per  Thomaa  Fowler;  whereas 
no  such  persons  had  anv  thing  to  do  in  the 
transaction,  but  the  whole  was  negoeiated  bv 
Hales  and  Romsey.  And  it  will  oe  proved, 
that  whenever  tho  piiioner  seat  Raumj  opon 


any  of  .these  erraoda,  bo  oonstdered  the  qiisp* 
tioos  which  were  Kkely  to  be  asked,  and  gavo 
him  intftructions  how  to  make  proper  answerSp 
and  some  of  them  in  writing. 

While  these  things  were  transacting,  the 
accident  happened  that  led  to  the  discoverr. 
About  eleven  o'clock  on  Monday  rooming,  Mr. 
Hnrophreya,  a  aervant  of  Mr.  Hoare  and  bis 
partners,  who  carries  out  notes  and  receives 
money  abroad,  carried  the  note  for  0,400/.  to 
Mr.  Gibson's,  and,  Mr.  Phillips  the  caah* 
keeper  being  abroad,  lefl  it  with  Mr.  Cram* 
lington,  anoUier  of  the  servants,  with  direclk>ns 
to  p^  the  money  upon  it  to  Mr.  Brorafield  al 
the  Bank,  who  was  to  place  it  to  Mr.  Hoaio'to 
account  When  Mr.  Phillips  came  home,  bo 
was  surprised  to  find  such  a  note  with  B|r« 
Gibson's  hand  to  it;  the  note  not  of  his  own 
writing,  though  it  is  always  his  practice  to  write 
the  bodv  of  bis  notes  as  well  as  the  subscri^ 
tion.  And  no  notice  having  been  given  of  it 
by  Mr.  Gibson,  upon  this  be  conceived  a  sos^ 

Sicion,  aod  resolved  not  to  pay  it  till  be  bad 
rst  spoke  to  Mr.  Jacoinb,  The  note  was 
shewn  to  Mr.  Jacomb,  who,  upon  finding  out 
the  rasure,  and  oba^ving  Uie  other  circum- 
stances  which  I  at  first  mentioned  to  you,  im- 
mediately  suspected  it  to  be  a  foisery,  and  took 
methods  for  the  discovery.  He  round  ont,  that 
one  of  Mr.  Hoare's  notes  had  been  exchanged 
for  Bank- notes,  and  traced  ont  the  nombm; 
upon  which  notice  was  immediately  given  at 
the  Bank,  that  if  any  of  thoac  notes  were 
brought  for  payment,  they  should  bestopped, 
and  the  person  secured,  it  happened  soon  af- 
ter this,  that  Mr.  Hales  designiog  to  get  tho 
remainder  of  the  effects  Into  his  pocket,  carried 
Rumsey  within  sight  of  the  Bank,  (who  waaso 
ignorant  a  person,  that  he  aaked  bim  whethor 
it  was  a  church)  and  directed  Rumsey  to  re- 
ceive money  thereon  two  Bank-notes,  each  for 
SOO/.  part  of  the  Bank-notes  siven  out  by  Mr. 
Brassey ;  and  thereupon  the  omcers  of  the  Bank 
stopped  Rumsey,  and  enquired  into  the  matter. 
Mr.  Ramsey  was  first  interrogated  how  ho 
came  by  these  notes ;  and  after  much  besita- 
tbn  and  difficulty,  at  last  said,  he  had  them 
from  a  gentleman  that  stayed  for  him  at  Robin's 
coffee-house  in  the  Old  Jewry.  Upon  this 
they  sent  a  constable,  and  found  Mr.  Hales 
there,  having  in  his  h^nd  Mr.  Brassey's  note 
for  1,100/.  This  note  he  endeavoured  to  con- 
ceal, but  was  prevented.  They  brought  him 
to  tbt'  Bank,and  upon  search  found  about  him 
tho  very  effiicta  which  were  the  whole  produoo 
of  Mr.  Hoare's  three  notes,  except  about  tho 
sum  of  which  was  wantioff.    He  was 

asked,  how  he  came  by  them,  and  by  the  note 
signed  with  Mr.  Gibson's  name,  payable  to 
Watson,  with  which  he  procured  them.  Tho 
account  he  gave  was,  that  he  had  them  firom 
one  Mr.  Samuel  Palmer :  but  he  there  declared^ 
that  all  the  effecto  that  he  had  about  him  worn 
the  produce  of  this  note,  and  wrote  dowi^  in  a 
paper  how  he  had  disposed  of  the  rest 

Gentlemen,  this  will  appear  to  you  to  be  tho 
natoreof  tbo  case ;  and  ujpon  this  Mr.  Hales 
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wm  ^umittittted,  md  Rumsey  secured.  Aod^ 
Mbtiemeo,  I  apprehend,  that,  though  this  be  a 
loacr  •eries  of  facts,  yet  it  will  amount  to  a  dear 
evidence  against  the  prisoner.  No  reasonable 
man  can  expect  proof  to  be  made  of  the  very 
act  of  forgery.  Such  iotqnities  are  deeds  of 
darkness,  and  those  who  commit  them  do  not 
daH  witoesMS  to  attest  the  performance :  but 
aext  to  that  we  have  the  strongest  e^ideoce 
If  hat  arises  out  of  the  note  itself  is  of  great 
weight :  the  circumstance  of  the  nsure  and 
•Iterations,  which  1  will  not  repeat :  the  body 
#f  the  note  not  of  Bf  r.  Gibson's  writing,  whereas 
H  is  his  constant  practice  to  write  the  whole 
note  with  his  own  hand,  and  that  too  in  a  dif- 
ferentform  of  expression  from  the  present  note : 
there  is  no  peraon  of  the  name  of  George  Wat- 
ion,  with  whom  he  batti  any  deitlings.  Au*- 
Abet  circnmstanee  material  to  be  taken  into 
consideration  is  the  immediate  exchanging  all 
Ihese  effects,  without  any  apparent  occasion. 
One  banker's  note  exchanjfeo  for  another,  Mr. 
Boare's,  Mr.  alderman  mnkey's,  Mr.  Bras- 
A^y's— all  of  them  persons  of  great  credit — 
What  account  can  be  given,  ivhhuot  any  rea- 
toa  appearing,  why  one  of  these  gentlemen's 
notes  should  be  exchanged  for  another,  but  to 
darken  and  intricate  the  afikir  P 

Add  to  this  the  consideration  of  the  persons 
concerned  i  Mr.  Hafea,  a  bankrapt  pot  dis- 
charged, employing  such  agents  as  1  have  de-^ 
Scribed  to  yon  ;  himself  lurking  aliout  in  a  con- 
ceafed  manner ;  all  'these  circumstances  shew 
the  man  was  doing  a  wicked  thing,  which 
would  not  bear  the  light,  nor  his  appeai-inof  in 
it  But  what  amounts  to  a  demonstration, 
is  his  directing  these  agents  to  take  upon  them 
Ibigned  names  and  places,  to  dress  themselves 
in' masquerade,  attd  tor  take  notes  in  the  names 
of  other  persomi,  who  were  absolute  strangers 
to  the  tranaaction. 

As  this  is  evidence  of  the  prisoner's  publish- 
ing a  ft>i|^ed  note  knowln|;ly,  it  is  evidence 
likewise  that  he  ibrged  it :  ror,  if  a  person  hath 
8  forged  note  iu  his  custody,  and  taketh-  such 
methods  to  put  it  off  and  ^ve  it  a  carrency,  it 
18  a  strong  proof  against  him  of  the  forgery  it- 
lelf ;  ana  properiy  turns  it  upon  the  defendant 
to  give  a  clear  account  how  be  received  it,  upon 
What  connderatiou,  and  in  what  way  of  busi- 
ness ;  more  especially  in  this  case,  where  the 
Aote  is  for  so  great  a  sum  of  money,  that  no- 
body can  pretend  to  be  at  a  loss  or  under  any 
difficulty  to'  siiew  ho#  they  came  by  it 

Gentlemen,  when  the  witnesses  shall  hate 
given  yon  an  account  of  these  things  upon  their 
oaths,  I  apprehend  there  can  remain  no  doubt 
but' the  CMTge  of  forgery  against  the  prisoner 
is  just,  and  this  prosecution  jnecessary. 

Cak  ^hdip  BoDih.    [Who  was  awom.} 

'  SoUciior  General  (Hon.  tfr.  Talbot,)  Mr. 
Booth,  do  you  know  the  prisoner  at  tne  bar, 
llr.  Hales  r-^BiXfth.  Tes,  Sir,  I  do  knowkiro. 

SoL  Gen,  How  long  have  yon  been  ac- 
quainted with  bim? 

BoorH  Ever  nnoe  the  year  ttO^ 


Tfia  of  imiiaiH  Hales,  [17ifc 

1^.  OsR.  Can  y<hi  remember  the  tiui*— how 
was  he  brought  up  at  that  ttmeP 

Booth,  I  remember  him  al  the  shop  of  tir 
Stephen  Evance  seversl  years  Before  didr 
fkilure. 

Soi.  Gen.  Do  ybn  remember  any  thii^  of  n 
iranked  letter  ? 

Booth,  About  a  year  and  a  half  ago  be  eamw 
to^me,  desiring  me  (Mr.  Gibson  being  a  tnem- 
ber  of  parliament,  and  his  other  (Heiida  not  of 
town),  that  I  would  do  him  the  favour  to  give 
him  two  frafsks.  He  breught  two  sheets  of 
paper;  I  desired  Mr.  Gibson  to  frank  them, 
who  wrote  on  thctm,  To  Robert  Booth,  esq. 
Bristol.    Free-Tho.  Gibson. 

Sol.  Gen.  How  did  he  write  his  name  T 

Booth.  Tho.  Gibson. 

SoL  Gen.  What  did  you  do  witSi  them  ? 

Booth,  1  gave  them  to  Mr.  William  Hales. 

Sol.  Gen.  Sir,  look  on  that  note.  Are  yon 
acquainted  with  the  hand  of  Mr.  Gibson  f  See 
whether  yon  take  any  part  of  the  note  to  lie  of 
bis  hand-writing  ? — Booth.  The  name  is  his. 

Sol.  Gen.  Is  there  any  other  part  of  the  note 
which  you  take  to  be  his  hand- writing? 

Booths  The  Fl  take  to  be  part  of  the  word 
<  Free'— the  F I  tbke  to  be  Mr.  Gibsons  hand- 
writing. 

Sol.  Gen.  What  is  ther?  Look  carefntfy 
upon  it.  '  ' 

Booth.  The  r  may  be  Mr.  GlbMo's ;  bnt  the 
o  seemeth  to  be  crowded  in  between  me  Fand 
the  r. 

Sol.  Gen.  Do  they  seem  to  be  of  the  same 
hand,  or  of  a  different  one? 

Booth.  Crowded  in  irregularly. 

Sol.  Gen.  Are  they  of  the  same  ink  F 

Boof  A.  I  take  them  to  be  of  a  diflerent  ink. 
The  r  is  his'letter;  but  I  take  it  there  is  some 
alteration :  here  is  a  plain  rasure,  where  th^ 
letters  •  my'  are  Written. 

Sol.  Gen,  What  distance  from  the  r  ? 

Booth.  The  rasure  is  probably  where  tha 
two  e^s  stood. 

Sol.  Gen.  The  *  mT,'Md  the  w6rd  following, 
do  you  take  them  to  be'Mr.  Gibson's  writing? 

Booth.  No,  Sir. 

Sol.  Gen.  Take  n^yHce  of  the  fold.    . 

Booth.  This  seems  to  be  the  fold  of  a  letter. 

So^.  Gen.  If  you  take  thot  to  be  the  fold  of  a 
fetter;  Is  that  the  usual  place  for  the  folding 
of  a  letter? 

Booth.  There  must  be  some  alteration  on  the 
left-hand  corner.  ^ 

Sol.  Gen.  Make  your  own  observations. 
Look  on  the  top  of  It;  doth  that  seem  the  fold 
of  the  paper  as  at  ilrSt,  or  cut  or  torn  off  from 
any  other  paper  ? 

Booth.  1  believe  it  is  not  the  original  ibid  of 
Ae  paper  as  it  is  now. 

Sol.  Gen.  Look  on  that  side  next  me;  M& 
it  seem  cut  or  torn  off? 

Booth.  Yes,  it  is  not  the  original  selvedge  of 
the  paper. 

Sol.  Gen,  Is  die  original  selvedge  of  the 
paper  in  any  odier  part?  Is  it  cut  off,  or  the 
ongmsl  selvedge  ? 
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£ai<«.  11m  Mifiiifd  Ml  vitfge  it  wK  ihera. 

SoL  Gtm.  ItileutoffI 

Botdk^  loumoltall}  I  qatry^  whetiier  not 
or  torn  ofll 

Sol.  Gm.  Have  JOB  Kred  with  Mr.  Gibtoo 
|oii«f^Boo#A.  Bight  ymn. 

SaL  Gen.  H«ve  yon  «eeD  any  notes  of  bis 
firijw?^B0o«ik.  Yes,  Sir. 

SaXi  Qtn.  What  is  lus  cbmmon  manner  of 
sigDing  notes? 

Bootk,  «  For  myself  and  Co.' 

SoL  Oem*  Read  that  note,  and  give  an  ac- 
ooanl.to  the  ^y,  wherein  yon  tinnk  it  agraes 
with  his  ordioary  way  of  writing  notes,  an|i 
wfaereiB  itdiffers. 

Booth.  Mr.  Gibson -g^jierany  begins  with  I 
pranuat  to  pay,  and  oonckidet  his  notes  For 
8df  and  Co.  but  never  mentions  value  reeeived. 

Just.  Fa  ft.  Consider  of  what  ami!  this  is  to 
prove  that  U  is  not  written  bj  Mr.  Gibson,  ba« 
eaase  itisitiffiitentfromthenMumerof  his  stile. 
It  IB  ceitnnly  allowed  by  all  not  lo  be  a  note 
written  by  Mr.  Gibson. 

•So/.  Gen.  My  hnd,  this  is  a  foigory,  the 
ptttof  whcKpf  depends  upon  a  vast  variety  of 
circumstances,  and  evesy  oneof  themu  eorro- 
horatiog.' 

Just  Tage.  I  submit  it,  whelhw'  it  be  of  any 
avail  or  not  s  the  oaose  wilt  be  long  enoogh. 

SoLQen.  Uj  lesd,  this  isoie  drcnmsUnce. 
We  know  not  what  replj^  they  wiN  make,  and 
this  b  our  time  to  give  in  oor  evidenoe^We 
hope  thessfbre  yowr  tordship  will  bear  with  us, 
and  permit  us  to  take  our  own  method. 

JmLFagt.  GoottthcB  voarewBway. 

SoL  Gen.   We  shall  ask  but  one  questkni 


then  notes  that  are  signed  by  Mr. 
Gibson,  of  whose  hand-*wvhing  are  they  f 
Booth.  All  his 


SoL  Oen.  Did  you  eirer  see  any  promlswry 
oote  aigned  hj  Mr.  Gibson,  where  the  body  of 
it  was  wsole  1^  any  other  l|aad  P 

Booth.  Nomr,  to  the  best  of  my  fcnowledgn. 

SoL  Gen.  As  to  Self  and  Partners,  do  yo« 
ever  remembsr  hb  vrrituiginhb  notes  mse 
words^nr  always  Self  and'Coaspany  P 

Booth.  Belf  and  Company  always. 

SoL  09m.  In  what  part  of  the  notef  In  a 
straight  Kne,  or  under  P 

Booth.  In  a  straight  line. 

SoL  Gen.  Do  you  know  that  he  ever  signed 
a  ptomisBoiT  note  written  by  anyotherP 

Booth.  Never,  to  my  knowledge. 

SoL  Oen.  How  k«g  have  yon  been  with 
himf^Booth.  Eight  years. 

M.  Gen.  In  wbitpbceP 

Booth.  Book-^keeper. 

SoL  Gen.  Did  you  see  the  note  when  fint 
brought  to  Mr.  Gibson's  P  Had  U  the  same 
creases  in  itP— fioolA.  Yes,  Sir. 

Sol.  Gen.  One  qoestun  more  I  wonU  ask ; 
Are  the  letter  o,  and  the  words  fbllowiog,  of  the 
saoe  ink  ? 

'  -ifitooM.  Bert  seems  to  be  an  aocidental  dssh 
of  the  pen,  as  if  the  hand  shook. 

Sol.  Qm.  1  apprehead  the  [_ 
lidces  roy  qipestton :  flpr,  I*Mk,  whether  yon 
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take  the  letter  o  to  be  of  the  nsm«  ink  with  tha 
word  my  and  the  foUowing  woitls?  Sir,  I  de« 
sire  you  will  look  once  more  distinotly  on  it» 
and  tell  us  whether  you  uppreb^nd  the  biter  • 
to  be  of  the  same  ink  with  the  word  my  and  ti|a 
faUowing  words  P 

Booth,  There  seem  to  be  some  firagmtnln  ctf 
abtterP 

Sol  Gen.  M^hi  there  be  the  firsgn«ts  cf 
the  letter  sP 

Booth.  Thean  are  the  Mmnins  of  the 
letter  e. 

SoL  Gen.  Tbsn  I  ask  you,  whether  theta 
remains  of  the  letter  «,  appear  ol'  the  same  ink 
with  the  word  my  and  tolkming  words  P 

Booth.  No,  nothing  like  it. 

SoL  Gen.  You  have  observed  (I  sappone)hb 
manner  of  franking— Pray,  Is  itrraeor  Fnnk  P 

Booth.  Freeslway*. 

Sol.  Gen.  One  question  nwre  i  have  yon 
observed,  in  hb  general  way,  that  the  spaen 
beftweenthePand  tberbsograat?  Supponn 
the  0  was  out,  fsould  there  be  mesa  room  ho^ 
tween  the  F  and  tlie  r  than  Mr.  Gibson  nsnaUy 
makes  ?  Yoit  seem  to  be>  very  sen8ible.person, 
Sir;  Is  it  farther  between  the  J*  and  the  t, 
than  the  distance  that  Mr«  Gibson  uoually 


Booth.  I  believe  that  he  nright  make  theft 
distance  of  space,  but  cannot  say  that  he  alwaya 
doth  so ;  he  often  writes  doee. 

SoL  Gen.  Thb  frank  (I  thuU(  you  ^y)  was 
directed  To  Mr.  Robert  Booth,  Qrbtol ;  I  asl| 
you,  whether  that  directbn  was  not  wri|te« 
over  the  words  Free  Thomas  Gibson  ? 

J3flo^  Yes,itwas. 

SoL  Qen.  What  distance  wa^  there  P 

Booth.  It  wason  a  large  sheet  of  paper:  tb# 
direction  was  ver^  small,  being  onfy  jo  Mr. 
Robert  Booth,  Bristol;  and  could  not  fili  up  i| 
large  space; 

SoL  Gen.  What  dbtanea  do  yon  thihk  be- 
tween the  top'of  the  word  Free,  ynd  tb^  boHom 
or  these  words  of  superscription  imme^tatelf 
overitP 

Booth.  I  believe  there  night  be  an  inch. 

iSSol.  Gen.  The  question  that  I  ask  is,  whe^ 
ther,  after  thb  direction  To  Mr.  Robert  Bo^h, 
Bristol,  Free  Thomas  Gibson  was  nof  f^eq^m^ 
dicularlyP 

Booth.  1  cannot  say  on  whil  part  of  tha 
letter. 

SoL  Gen.  Was  Free  Thomas  Gibaon  wintf 
so  ouch  on  the  ride,  that  it  was  posuble  that 
any  other  words  should  be  wrote  above  it  P 

Booth.  I  believe  tliat  it  might  be  so. 

SoL  Gen.  Here  is  a  direction  To  Mr.  Robeil 
Booth,  Bristol ;  Where  was  the  word  Bristol  P 
Was  it  towards  the  left  hsnd,  or  was  it  towards 
the  bottom  of  the  superscription  P 

Booth.  I  cannot  say  how  much  to  the  bot- 
tom; but  I  know  that  Mr.  Gibson  g^ieifiUy 
wrote  loose. 

SoL  Gen.    Whereabout  was  the  word  Frea 

BoUh.  Tiswaids  the  left-hand  eoiacr,  a4 
Bris^l  towards  the  right«-hMidr9emsr. 
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Soi,  Otn.  I  aik  one  qneitiop  more ;  did  Mr. 
OibooD  ever  give  franks,  without  writiug  biin- 
•elf  the  superBcription  ? 

Booth,    I  know,  not  but  that  aometimes  be 

Mr.  Strange.  I  desire  be  may  fold  it  tbos,(pro- 
dodiiff  a  sheet  of  paper  wbicb  be  had  folded.) 
This  half  sheet  as  large  as  you  can :  ^Suppose 
3rou  see  where  the  name  Thomas  GibMii  is 
wrote,  I  enquire  whether,  when  the  direction 
was  over  it,  there  was  room  to  tear  off  such  a 
paper  as  tbis^<(8hewing  the  note)  and  have  none 
•ftbedirectton?  Yon  see  the  distanee  from 
Free  Thomas  Gibson  to  the  top  of  the  paper; 
was  the  folding  so  large,  that  there  might  be 
the  direction  torn  off,  and  yet  this  (the  note) 
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Booth.  As  I  remember,  it  was  a  very  large 
abeet  of  paper,  and  very  largely  folded.  Tbia 
I  remember  the  more  particularly,  because 
Mr.  Hales  bath  endeavoured  the  same  thing 
mnoe,  and  I  have  aome  of  them  by  me.  I  be- 
lieve the  paper  was  large  enough  that  there 
;might  be  the  direction  torn  off. 

Sol.  Gen.  Pray,  will  you  look  whera  Mr. 
Gibson's  name  is  wrote,  and  tell  me  whether 
you  apprehend  that  end  is  torn  or  cut? 

Booth.  This  was  the  torn  end,  and  the  other 
•nawera  exactly. 

Mr.  Uohert  Booth  called  and  sworn. 

Att.  Gen.  Sir,  have  you  ever  had  any  letter 
by  the  post  from  Mr.  William  Hales/ 

B.  Booth.  No,  flir ;  I  never  had  any  letter 
from  him  by  the  general  post. 

Att.  Gen.  Can  you  recollect  that  yon  ever 
bad  a  letter  from  any  body,  franked  with  the 
name  of  Thomas  Gibson  ? 

R.  Booth.  I  never  had,  I  am  positively  sure 
OT  that. 

Att.  Gen.  Do  you  live  at  Bristol  P 

R.  Booth.  Yes,  Sir. 

Att.  Gen.  Do  you  know  of  any  other  per- 
•on  there  of  your  name? 

R.,Booth.  None  at  all. 

Att.  Gen.  Pray,  bad  yon  ever  any  letter 
from  Mr.  Hales,  either  franked  or  otherwise? 

R.  Booth.  No,  nor  ever  any  correspondence 
with  him. 

Thonuu  Rmmey  called  and  sworn. 

The  Note  proposed  to  be  read,  and  read  ac- 
cordingly. 

"  August  87, 1788. 
^*  I  promise  to  pay  to  George  Watson,  esq. 
•r  bearer,  the  sum  of  six  thousand  four  hun- 
dred pounds,  at  demand,  the  like  value  re- 
eeived.    For  myself  and  partners, 

"  Tho.  Gibson." 


••  £.6,400 


Then  the  Note  waa  handed  about  amongst 
wejnry. 

hAtt.  Gen,  Now,  gentlemen,  it  is  proper  for 
II  to  take  notice  of  Uie  observations  that  bare 
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ance  and  view  of  the  iiote,  tbe  aise  abd  folding 
of  tbe  paper,  the  raaore,  tbe  differeace  of  the 
ink,  tbe  letter  o  in  ^e  word  *  For,'  and  tbe 
other  letters.  I  desure  that  you  will  kiok  oo  it, 
;ind  judge  whether  the  aide  of  the  paper  next 
to  the  name  hath  been  torn  off  from  aooiethii^ 
eiae,  or  is  as  it  was  originally.  We  shall,  in 
the  next  place,  shew  tbe  use  that  was  made  of 
this  note.— -^Mr.  Rumsey»doyou  know  the 
defendant,  William  Hales? 

Rum$ey.    Yes,  Sir. 

Att.  Gen.  How  long  have  you  known  bimf 

Rumeey,  1  knew  him  above  a  twelve-month 
agone. 

Att.  Gen.  Did  yon  see  him  at  all  in  Sep- 
tember last  ?.^Riimtey.  Yes,  Sir. 

Att.  Gen.  What  trade  or  busineaa  are  yoo 
ofyourKlf? 

jR^miey.  I  have  been  at  sea  ever  aince  six 
years  of  age,  except  when  in  harbour. 

Att.  Gen.  Well,  Sir  ;  What  time  waa  it  ia 
September  that  you  saw  Mr.  Halesi  and  what 
business  did  he  employ  you  in  ? 

Rumt^.  I  saw  him  every  day. 

Att.  Gen,  Did  you  see  him  Septenaber  the 
7tb?— JRiiiBi^.  Yes,8ir. 

Att.  Gen.   What  day  of  tbe  week  waa  it  ? 

RumsMf.  Saturday. 

Att.  Gen.   What  did  be  aay  lo  yon  P 

Rum$ey.  He  bid  me  go  into  the  citVy  and  ts 
dress  Aie  in  these  cbthes. 

Att.  Gen.  What  clothes  had  you  on  before  f 

BMmtey.  A  lightish-coloured  coat,  with  a 
red  waistcoat  and  breeches. 

Att.  Gen.  Did  he  aay  any  thing  about  your 

Rumuy.  When  he  apoke  to  me  to  go  into 
the  city  with  him,  I  bad  then  a  laoed  hat  on,  a 
new  bat,  with  a  broad  open  lace. 

Att.  Gem.  What  did  he  aay  to  you  about  it  f 

Rumuy.  He  told  me,  be  had  rather  I 
should  wear  a  plain  one,  and  asked  if  I  had 
one :  I  told  him,  No :  be  then  desired  me  to 
take  bis  own. 

Att.  Gen.   What  time  of  tbe  day  was  this? 

Runuey.  Abont  four  or^ve  in  tbe  afternoon ' 
as  near  as  I  can  guess. 

Att.  Gen.  Did  be  tell  yon  on  what  business^ 
you  were  to  go  into  tbe  city  ? 

Rumtof.  No,  Sir. 

Ait.  Gen.   Whence  did  you  set  out  P 

Ramsey.  From  bis  own  house  in  DukS' 
atreet,  Westminster. 

Att.  Gen.  When  you  came  into  the  Stnuid, 
did  you  do  any  thing  there  P 

Rumsey.  He  went  into  a  ahop,  and  bought 
me  a  pocket>book.  [Produces  the  pocket- 
book.]  ^  *^ 

Att.  Gen.  Let  us  see  it.  When  yoo  bad 
bought  that,  where  did  you  go  afterwards? 

Rumm.  To  Holbom,  to  a  place  where  ibey 
adl  perukes. 

Att.  Gen.  Was  it  Middle  Row  P 

Utiffuey.  I  belteve  it  might  be ;  but  I  never 
was  there  before. 

Att.  Gen.  Did  be  tell  yon  be  would  pieKot 
yon  With  one  f-^Rumt^.  Yes,  Sir. 
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Ait.  Cen.  What  sor  of  one  was  it  ? 
Rumsey.    I  bafe  it  in  my  pocket.    [Palla 
•ut  a  dark-coloored  penike.l 

Att.  Gem.  Pot  it  oo ;  1  do  not  obwrre  that 
yoa  wear  now  a  dark  peruke.  Did  yon  use  to 
wear  one  ? 

Hitmaeu,    No,  Sir. 

Att.  Cen,  What  pemke  had  yon  on  before, 
when  ha  made  ^ou  change  it  P 

Rumuy*  This,  Sir,  that  1  have  Acre.  [A 
hgfat-ooloared  pemke.! 

Att.  Gen.  Afler  he  had  fitted  yoa  with  a  pe- 
ruke, whither  did  he  carry  you  r  « 
Kaaisesf.    To  John's  coffee-honae  in  Shire- 
lane.     He  did  not  tell  me  whither  we  were  go* 
ing",  nor  for  what 
Att.  Gen.  What  happened  there  f 
Sionaey.    We  went  into  a  back  room,  and 
bad  pen  and  ink  brought  us.    Immediately  a 
porter  came  in. 
Att.  Gen,  Did  the  porter  speak  to  you  ? 
Btofuey.    Nd ;   he  asked  the  porter,  if  he 
wanted  meP  He  said.  Yes.    The  porter  pro- 
duced a  letter  directed  to  roe,  and  be  bid  me 
open  it. 
Att.  Gen.  What  did  you  fiod  in  it  f 
"Rimuey.    I  found  a  note  for  6,400/.  payable 
lo  George  Watson,  esq.  or  bearer. 

Att.  Gen.    Look  on  that ;  tell  us  whether 
you  believe  that  to  be  the  note  f 

Rmmey.    Yes;  Sir ;   I  take  that  to  be  the 
same  note,  to  the  best  of  my  knowledge. 

Att.  Gen.    What  else  did  you  find  in  the 
letter? 

BMmsey.    I  found  written,  <<  Lady  Harriot 
EUiott  4,300i.  sir  John  Hynde  Cotton  3,100/. 
payable  to  them  or  bearer." 
.  Mt.  Gen.  Where  was  it  written  ? 
RumiOf,  In  the  body  of  the  letter. 
Att.  Gen.    Was  there  any  thing  written  to 
you  in  the  letter? 

JtiMisey.  No,  Sir ;  I  remember  on^  these 
tiro  names  and  sums. 

Att.  Gen.    What  did  he  order  you  to  write 
under  these  names? 
Jtiimsev.  **JamesJIIoreton,  or  bearer." 
Att,  Gen,    After  he  had  bid  you  write  this 
nime,  what  did  he  do  with  the  paper  ? 
jRamMv.  Tore  these  names  off. 
Att.  Gen.    What  did  he  do  with  the  test  of 
the  letter  P^lttMitfy.  I  know  not. 

Att.  Gen,  When  he  had  torn  off  these  names, 
together  with  what  yon  had  added,  what  did 
be  do  with  that  part? 

Rasisey.  He  put  it  in  the  pocket-book,  with 
the  note  of  6,400/.  and  a  40/.  note  and  two 
ethor  notes.    He  then  ordered  me  to  go  to  Mr. 
8oow  and  FoHock's  shop,  to  giro  them  the  40/. 
note  and  the  two  other  notes,  and  to  take  their 
note,  payable  lo  James  Moreton,  or  bearer. 
Att,  Gen.   For  what  sum  ? 
liasH^.    I  cannot  leli  exactly  the  sum,  but 
■appose  about  70/.     If  I  was  asked,  what 
Moielon,  1  was  to  tell  them  that  he  lived  at  the 
^ppcr  end  of  Bond-street ;  but  1  never  knew 
m.    He  ordered  me  to  desire  for  the  6,400/. 
WMe,  theb  notes  for  4»300/.  payable  to  lady 
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Harriot  Bllkitt,  and  9,100/.  payable  to  iir  John 
Hynde  Cotton,  or  bwer. 

Att.  Gen,  What  further  directions  did  be 
give  you  ? 

JwiRMv.  If  my  name  was  asked,  he  bkl  me 
say  that  it  was  Thomas  Fowler,  or  any  other ; 
it  was  an  indifierent  thing,  and  I  might  make 
use  of  any  name  but  my  own.  He  had  been 
so  f  enr  kind  to  me,  and  1  bad  so  good  an  opi- 
nion that  be  designed  no  ill,  that  frtedily  did 
as  he  ordered  me. 

Att.  Gen.  After  he  had  given  you  this 
podiet-book  with  these  notes  and  instructions, 
whither  did  you  go  ? 

Runuey.   To  Mr.  Snow  and  Pollock's. 

Att.  Gen.  Whitber  did  Mr.  Hales  go? 

Runuey.  A  little  way  to  shew  me  the  house. 

Att.  Gen,    What  boppened «t  this  shop  ? 

Rumtey.  I  asked  for  their  note  for  the  small 
notes,  which  tbey  readily  gave  me.  I  then 
produced  the  other  note,  and  desired  their 
notes ;  the  gentleman  said,  he  did  not  care  to 
accept  it,  because  it  was  not  All  of  Mr.  Gibson's 
own  hand- writing. 

Att.  Gen,  Did  he  mention  any  other  reason  ? 

AaiRify.  I  remember  not 

Att.  Gen.    Did  be  ask  your  name  ? 

Rumtey.  I  think  he  did,  and  I  told  him  Tho- 
mas Fowler. 

Att.  Gen.  Did  any  thing  further  happen^ 
there  ?~Atiffiiey.  No,  Sir. 

Att.  Gen.  Vf  hat  did  you  do  then  ? 

Runuey.  I  went  back ;  Mr.  Hales  met  me 
a  little  way  off,  on  that  side  of  Temple-  bar  next 
the  shop. 

Att.  Gen.  Had  he  appdnted  to  meet  you 
there? — Runuey.  No,  Sir. 

Att.  Gen.    Was  it  within  view  of  the  shop  ? 

Runu^,  Yes,  Sir. 

Att.  Gen.  What  did  you  say  to  him,  when 
you  came  back  ? 

Runuey.  He  asked  me  what  I  had  got,  and 
I  told  him ;  then  we  went  back  to  John's  cof- 
fee-house,  where  1  gave  him  the  note ;  he  then 
bid  me  write,  sir  Richard  Grosvenor,  instead  of 
lady  Harriot  Elliott. 

Att.  Gen.  On  the  same  paper,  or  another? 

Rumm.  1  cannot  say. 

Att.  Gen,  Did  be  bid  you  strike  out  the 
name,  *<  Lady  Harriot  Elliott  ?" 

Jiamtev.  No ;  but  write  on  a  plain  paper, 
^*  To  sir  Richard  Grosvenor  4,300/.  To  sir  John 
Hynde  Gotten  3,100/.  payable  to  them  or 
bearer." 

Att.  Gen,  After  this,  what  further  directions 
did  he  giro  you  ? 

Rumtey.  HeorderedmetogotoMr^Hoare's 
in  Fleet-street ;  he  went  opposite  to  the  shop, 
and  shewed  me  the  shop. 

Att.  Gen.  What  time  of  the  afternoon  was 
it  ?— JRttfiuey.  A  little  before  it  was  dark. 

Att.  Gen,  What  o'clock? 

Rttiniey.  Half  an  hour  or  three  quarters  be* ' 
fore  it  was  dark. 

Att.  Gen.  What  instructions  did  be  give 
you  to  observe  at  that  shop  ? 

Rumtey.  To  receive  for  this  note  their  notse  * 
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for  4,S00/.  to  sir  Richard  Grosveuor,  and  2,100^. 
to  sir  Jciba  Hyude  Cotton,  payablo  to  tbem  or 
to  the  bearers. 

Att.  Gen,  Did  be  give  you  directioDS  about 
takiog  any  ottier  note  ? 

Rumtey,  I  bare  a  notion  of  some  otlicr  note, 
liut  I  cannot  say  positirely  what  it  was,  but  it 
did  not  exceed  70/. 

Att,  Gen*  Did  be  give  you  any  thing  in 
notes  or  casli  ? 

Rumsey.  Much  the  same  as  before. 

Att.  Gen,  ^Yoo  say  you  had  a  note  from 
Mr.  Pokocic ;  did  Mr.  flales  return  that  to 
yon  ? 

Rumiey,  I  cannot  say  positively ;  but  it  was 
that,  or  some  other  notes,  not  exceeding  70/. 
.  Att,  Gen.    Did  be  give  you  any  directions 
as  to  your  own  name  ? 

Rumsey.  The  same  as  before,  Thomas 
Fowier. 

Ait.  Gen.  When  you  went  to  this  shop, 
what  peruke  had  yon  on  P 

Rum$ey.  The  dark  one,  and  the  other  in  my 
pocket. 

Att.  Gen.  What  passed  at  Mr.  Hoare's 
•hop? 

iMfnsey.  I  received  their  notes,  one  for 
4,300/.  payable  to  sir  Richard  Grosveoor  or 
bearer,  the  other  for  2,100/.  payable  lo  air 
John  Hynde  Cotton  or  bearer. 

Att,  Gen.  What  did  you  give  for  them  ? 

Rums^.  The  note  ot  6,400/. 

Att.  Gen.  What  for  the  smaller  note? 

Ru9n$ev.  I  cannot  tell. 

Att.  Uen.    For  what  sum  was  that  ? 

Runuey.  I  remember  not,  bat  it  did  not  ex- 
ceed 70/. 

Att.  Gen.  Where  did  you  find  Blr.  Hales? 

Rumsey.  He  told  me  be  would  wa^  for  me 
at  a  fruit-stall  at  the  end  of  a  court  about  six 
doors  further.  I  went  thither,  and  delivered 
•tiie  notes. 

Att.  Gen.  Did  you  deliver  htm  the  notes  at 
the  fruit-stall? 

Runuey.  I  cannot  be  positive  whether  there, 
or  at  the  coffee-house. 

Att.  Gen.  Do  yon  know  the  court  where 
the  fruit-stall  was?  Was  it  Mitre- court  ? 

Rumtey.  I  know  not,  not  being  acquainted 
with  the  town. 

Att.  Gen.  How  far  from  Mr.  Hoare's  ? 

Rumuy.  About  six  doors. 

Ait.  Gen.  When  you  gave  him  the  notefi, 
did  you  deliver  them  with  the  pocket«book,  or 
without?— JRttfRiey.  Pocket-book  and  all. 

Att.  Gen.  Where  did  you  go  aiVerwardsf 

Rutiuey.  He  took  a  coach,  and  bid  the 
coachman  drive  to  the  Royal -Exchange. 

Att.  Gen.  Whither  did  he  go  wheA  be  calne 
therv? 

^  Rumtey,  He  went  out  of  the  coach,  went  a 
little  way  with  me  to  Jaoeway*6  coffee- boose, 
called  for  pen,  ink,  and  paper,  and  Ind  tne 
write  '«  1,200/.  1,100/.  1,000/.  1,000/.  to  Sa- 
nnel  Palmer  or  bearer." 

Att.  Gen.  What  instrnclions  did  be  «i?e  yoii 
ahmtSimodPAltter? 
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Rumsey.  To  say  that  he  Kved  in  Haosd-      | 
street,  io  GoodonaU^s  fieMs. 

Att.  Gen.  After  you  had  done  this,  wbither 
did  you  go  next  ? 

Kunuey,  Next  he  irarried  me  ixf  Mr.  Wood- 
ward's, a  banker  in  Exchange- alley.  It  was 
then  dark.  He  bid  roe  deaire  their  notes  for 
these  sums,  payable  to  Samuel  Palmer  or 
bearer,  in  lieu  of  the  4,300/.  note  of  Mr. 
Hoare's. 

Att.  Gen,  What  baptoened  there  ? 

Rumsey.  They  said  tney  coohl  not  do  it 

Att.  Gen.  Where  did  you  go  next  ? 

Rumny.  I  went  to  him,  who  was  dose  by 
the  dour.  He  took  me  to  Mr.  Braasey's,  baite 
me  desire  their  notes  for  the  sanle  sum,  in  lieu 
of  Mr.  Hoare's  note  payable  to  air  Richard 
Grosveoor.  They  gave  me  the  notes;  they 
asked  me,  what  Mr.  Palmer  it  ifras?  1  said, 
that  he  lived  in  Mansel- street,  Goodmaa'a- 
fields. 

Att,  Gen.  Did  you  say  any  thing  fufther  of 
him  ? 

Rumsey.  I  think  not ;  if  I  did,  it  was  wfaak 
Mr.  Hales  directed  me. 

Att.  Gen.  Did  they  ask  yoiA*  name? 

Rumsey.  I  am  not  positive;  If  they  did,  I 
told  tbem  as  elsewhere,  Thomas  FoWfer. 

Att.  Gen,  Whither  did  you  carry  the  notes? 

Rumsey.  I  carried  them  to  Mr.  Hales. 

Att,  Gen.  Where  Was  be? 

Rumsey.  He  was  bv  a  shop  it  the  comer  of 
a  court ;  be  was  in  tne  court,  and  came  Ci»  me 
there.  This  was  a  little  beyond  Mr.  Hala'^ 
door*  He  bid  me  ask  the  prite  of  Soath-sea 
bonds,  and  ask  tbem,  whetmr  they  could  gel 
1,000/.  worth  by  Monday  mornmg?  Thej 
said,  they  believed  they  could.  We  then  went 
to  Janeway's  coffee-house. 

Att.  Gen.  What  did  he  then  ? 

Rumsey.  He  called  for  sofoethtng,  paid  for 
it,  went  to  8tocks-md*ket,  thence  to^  coach, 
and  went  home. 

Att.  Gen.  Where  did  you  go?  Bid  yoa 
leave  him  there  ? 

Ramsff*  No,  I  sopped  with  him. 

Att.  Gen.  Did  he  make  any  furtharappoint- 
ment  with  you  ? 

Rumsey.  Hfa  bid  me  be  ready  on  Monday 
Inoming  m  the  same  tilothes. 

Sol.  Gen.  Where  were  yon  ? 

Rums^.  I  was  at  his  hotlie ;  he  lodged 
me  there. 

SoLGen.  Did  any  thing  else  ht^^pen  aa 
Saturday  ^^Rumsey.  No,  Sir, 
'  Sol.  Gen.  Were  you  to  pAt  on  tfite  aame  hat 
and  peruke  ? 

Rwmey.  Yes,  Sir ;  and  He  ordeftd  tiie  man 
to  comb  and  powder  it. 

Sd,  Qen.  On  Monday  rao^nmg  Aid  yon  do 
as  directed? 

Ramtey.  Yefa,  and  he  then  tolO  ont  twehty 
brokui  pieces  and  ten  gdineas. 

Sol.  Gen.  Those  notes  that  yon  feeeired  fed 
Mr.  Brassey 's,  do  yon  know  tfalh  date  of  tbem  ? 

Bfmsey.  Y^i  Sirs  Hoodie  ilninA%,  8^* 
temherthedtii. 
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So/.  Gcs.  What  did  you  vvilh  them? 

jRauNf^.  I  deUverad  them  to  Mr.  Hulet. 

SoL  Gem*  Whml  did  yon  do  oo  Monday 
tanming? 

Rumtty>  He  then  walked  to  Janeway's 
cuffee-lMpse ;  he  did  not  tell  me  whither  be 
was  going,  nor  what  I  was  to  do. 

Soi.  Gen.  What  happened  there? 

Rumity,  He  read  the  news,  bid  me  call  for 
what  i  wanted,  he  woald  pay  for  it;  I  drank 
two  dishes  of  chocolate. 

Soi.  Gen.  What  did  you  there? 

Rums^.  He  told  me,  that  it  was  too  soon  to 
to  to  itfr.  Raises  for  the  bonds,  it  heinff  then 
between  eight  and  nine  o'clock ;  so  he  told  me, 
that  be  woold  send  me  with  some  notes  to  Mr. 
Aldermsn  Hankey's. 

Sol.  Gen.   What  directions  did  he  give  you  ? 

lUisuey.  He  went  opposite  to  Mr.  Alder- 
nan  Hankey's. 

Soi.  Gen.  What  notes  did  he  giTo  yon  ? 

Httmiey. %Oae  note  of  8,100/.  another  of  Mr. 
Hoare's  for  70/.  pa^  able  to  Samoel  Palmer  or 
bearer. 

Soi.  Gen.  WhatdidyoudoafleryoareceiTPd 
tiiese  directions? 

Rumsey.  I  went  to  Janeway's  coffee-honse, 
and  there  delivered  the  notes  to  him. 

SoL  Gen.  Bot  first  did  you  not  carry  them 
to  alderman  Hankey's  P 

Rumsey.  I  got  them  changed  there,  de- 
llrered  them  to  Mr.  Hales  at  Janeway's  coffee- 
house, one  of  1,050/.  and  another  of  1,100/. 
bbth  payable  to  Samuel  Palmer  or  bearer,  and 
20/.  in  uEioney.  He  gave  me  these  again,  and 
the  90/.  in  money. 

Soi.  Gen.  What  did  you  do  with  the  money  ? 

Ramsey.  He  bid  me  keep  it  in  my  pocket 
with  the  rest  of  the  money  that  I  bad  received 
of  him.  He  then  sent  to  Mr.  Hals's  for  the 
bonds. 

Soi.  Gen.  What  quantity  ? 

RMmtey.  A  thousand  pounds  worth. 

Sol.  Gen.  In  whosemame  did  yon  buy  them  ? 

Runuey.  In  Mr»  Samuel  Palmer's. 

Sol.  Gen.  Who  directed  you  to  buy  tbem  ? 

RwMfy.  Mr.  Hales. 

SoL  Gen,  What  name  did  you  take  ? 

RumMcy.  Thooias  Fowler,  as  before. 

Sol.  Gen.  Whst  did  you  do  with  the  bonds  ? 

Rwmuey.  I  delivered  them  to  Mr.  Hales ; 
iie  sent  me  to  see  for  S,400/.  worth  more ;  I 
came  back  and  told  him,  that  I  could  get  no 
more  than  400/.  worth  more. 

Sol.  Gen.    What  then  ? 

Rumtey.  He  sent  me  for  S,000/.  of  India 
bonds,  and  gave  me  notes  to  pay  for  them  all. 

Sol.  Gen.  Do  you  know  what  the  notes 
were  that  he  gave  you  ? 

Rum$ey.  I  cannot  tell ;  bot  I  believe  that 
they  were  some  of  the  notes  that  I  had  re> 
•eived  before* 

Sol.  Gen.    What  did  you  do  with  them  ? 

Ruuuey.  I  went  and  Iraught  the  bonds.  The 
notes  coming  to  more,  they  gave  me  the  ba- 
huice  in  money ;  and  I  desired  them  to  give 
Be  a  bag,  trhicb  they  did. 


A.D.17S8.  tI8f 

8i4.  Gen.  Was  there  any  accomit  made  m 
by  Mr.  Hals? 

Runuey.  His  clerk  cast  it  up  on  a  paper, 
and  gave  me  a  note  what  they  came  to. 

SoL  Gen.    Have  you  that  note  by  you  ? 

Runuey.  No ;  I  gave  it  with  the  oonds  to 
him. 

SoL  Gen.    What  were  you  directed  next  ? 

Runuey,  I  told  biro,  that  I  was  to  go  to 
Mr.  Edward  Jasper  to  receive  my  pay.  He 
bid  me  put  it  off.  I  told  him  that  I  could  not. 
He  bid  me,  when  I  had  received  it,  to  return  to 
him.  I  went  and  received  it,  35/.  odd  money. 
I  then  came  to  him,  and  desired  him  to  take 
the  remaining  money.  He  said,  that  he  had 
not  time  to  r^on  it,  but  bid  me  come  to  him 
at  Janeway's.  He  bid  me  not  go  through 
Fenchurch-stre^ 

Sol.  Gen,    For  what  reason  ? 

Runuey.    He  did  not  tell  me  the  reason. 

Sol,  Gen,  Was  any  shop  that  you  were  aA 
there? 

Runuey.    Yes,  Mr.  Alderman  Hankey's. 

SoL  Gen.    Did  you  observe  his  directions? 

Runuey.  Yes,  I  came  back  to  Janeway's 
coffee- house  ihrough  LeadenhalUstreet. 

SoL  Gen.    Was  he  there? 

Rumtey.    Not  at  first,  but  I  stayed  for  him. 

SoL  Gen.    What  time  of  the  day  was  it  ? 

Runuey.   About  two  o'clock,  Monday  noon. 

SoL  Gen.  What -directions  did  he  give  yotf 
then? 

Rumsey.  Be  bid  me  dine  with  him.  1 
thought  he  was  going  home  directly ;  but  he 
turned  aside  to  the  Bank,  which  i  asked  him 
if  it  was  a  church.  He  told  me,  it  was  the 
Bank.  He  gave  me  two  notes  of  SOO/.  each, 
bidding  me,  when  I  had  received  the  money^ 
to  come  to  him  at  Robin's  coffee-house  in  the 
Old  Jewry.  He  peeped  through  the  sash- 
door,  and  directed  me  to  a  gentleman  at  tlM 
left-hand  side.  I  went  to  him,  who  directed 
me  to  the  other  side.  They  bid  me  stay  a 
little.  One  of  them  went  out  and  called  a 
constable,  and  stopt  me. 

SoL  Gen,    What  did  they  ask  you  ? 

Runuey.  1  was  so  confused  and  aurprized, 
that  I  could  not  give  a  sensible  answer. 

SoL  Gen.  Had  ^oo  any  name  given  you  to 
go  by  at  the  Bank,  if  asked  your  name  there  ? 

Runuey.  Yes,  Sir ;  at  every  place  i  was  to 
say  Thomas  Fowler. 

SoL  Gen.  I  would  have  you  recollect  your- 
self, whether  when  you  were  receiving  the  mo* 
ney,  Mr.  Hates  came  in  to  do  any  thing? 

Rumsey.    No,  not  at  all. 

SoL  Gen,  Afterwards  were  you  present  when 
Mr.  Hales  was  brought  in  ? 

Rumsey.  I  saw  him  carried  up  stairs,  but 
spake  not  to  him» 

SoL  Gen.  Were  you  present  at  his  eiamina- 
tion  ? — Rumsey.  No,  Sir. 

Sol.  Gen.  Did  you  receive  any  more  money 
thah  what  you  have  mentioned  ? 

Rumsey.  No,  Sir,  nor  knew  nothing  till  he 
gave  me  directions. 

SqL  Gen.    You  say,  that  they  ffiaBed  yo« 
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•t  Um  Bank ;  iTid  you  aoqaaint  tbem  where  Ihe 
person  was  that  gave  vou  the  notes  ?    • 

Rumsey,  I  told  tbem  at  Robin's  coffee- 
house, in  the  alley  near  the  Bank. 

Sol,  Gen.  Did  they  go  to  tiod  him  accord- 
ing to  your  directions  ? — Rumt€y.  Yes,  Sir. 

SoL  Gen.  Did  you  see  them  bring  any  body 
back  in  custody  ? 

Rumtey,  They  brought  him  securedi  and 
carried  him  upstairs. 

SoL  Gen.    Did  you  see  him  ? 
.  JRunuey.    Yes,  Sir. 

SoL  Gen,  Was  that  person^  that  you  saw 
in  the  room,  the  same  that  gave  you  the  bills 

£:hat  yon  brought  to  the  Bank)  at  the  ooffee- 
ouseE— J^miey.  Yes,  Sir. 
SoL  Gen.  Pray,  will  you  look  on  that  note  ? 
Is  that  the  note  that  you  receired  of  Mr.  Hales  ? 
Rumseif.    Yes,  I  take  it  to  be  the  same 
note  s  that  was  for  6,400/.  and  the  name  was 
Gibson;   it  was  payable  to  George  Watson, 
esq.  or  bearer. 
Serj.  VaruelL  Mr.  Rumsey,  pray  were  not 

JoaengagjBdtogoajouiney  somewhere  with 
[r.  Hales  ? 

Rumsey,    He  told  roe  on  Monday  moming, 
that  he  was  aboot  gmng  into  the  country. 
..  Serj.  DamelL    Where  were  you  to  go? 

Runaey.  He  told  me  n<A  where ;  but  asked 
me  to  nde  out  with  him,  and  direeted  me  where 
to  get  ^V^  of  boots. 

Seij.  Darnell.  Onyonr  oathy  was  not  the 
peruke  botfgbt  for  riding  in  ? 

RumiM,    No,  Sir. 

Seij.  DamelL  What  was  your  apprehen- 
sion is  these  things  ? 

Rmmey.  He  Raring  been  ao  kind  to  me,  I 
bad  a  good  opinion  of  mm. 

SoL  Gen.    What  of  this  transaction  ? 

Rums^.  I  thought  that  there  was  nothing 
wrong  in  it 

Sen.  DamelL  When  was  it  that  he  told 
you  first  of  his  going  into  the  eooutry  ? 

Rumtey,    On  Monday. 

Serj.  UamelL  Did  he  not  men^n  it  on 
Saturday? — Rumsey.  No, Sir. 

Seij.  DamelL  Did  not  he  mention  Harlow  ? 

Runuw,    No,  Sir. 

Serj.  DamelL  You  say,  that  this  note  was 
sent  uiclosed  to  you  when  ^t  John's  coffee- 
liottse ;  were  there  no  names  in  the  letter  but 
those  two  you  mentioned,  nor  no  directions 
whattodo  withit?— Rttffuey.  No,  Sir. 

Serj.  DamelL  Yon  say,  that  yon  have  been 
acquainted  with  Mr.  Hales  ever  since  the  dth 
of  June ;  between  that  and  September  did  you 
transact  affiiirs  fur  him  ? 

Rumiey.  No;  he  desired  me  once  before  to 
write  a  promissory  note,  but  no  name  to  it. 

Seij.  DamelL  Yoo  say,  that  you  lay  at  Mr. 
Hales's  house  on  Saturday  night  September  the 
7th  ;  did  not  you  lie  there  the  month  before? 

RMunt^,  1  lay  there  from  the  8th  of  June, 
or  thereabouts. 

Serj.  DameU.  ^Sir,  you  say ,  that  you  went 
in  disguise ;  did  any  then  know  you  ?  What 
«eeasiop  was  there  tor  this  disguise  ? 
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Just.  Page.  A  person  in  this  town  every 
body  may  know ;  therefore  it  was  proper  to  go 
in  a  disirnise  that  no  one  might  know  him  in. 
I  find  that  they  would  have  it  thought  that  these 
clothes  (the  red  waistcoat  and  breeches  and 
peruke)  were  for  riding  out:  when  you  weot 
first,  did  you  go  with  them  ? 

Rumsey.  Yes,  my  lord. 

Serj.  VameiL  When  did  he  talkof  ridiog 
out? 

Rumsey,  On  Monday  moming  he  said,  he 
had  business  to  ride  out  on  Tue^ay  or  Wed- 
nesday. 

Serj.  Darnell.  When  you  lay  at  bis  house 
on  Saturday  or  Sunday  night,  did  he  bid  yoa 
be  ready  on  Monday  morning,  and  have  on  tbs 
same  clothes? — Rumsey.  Yes. 

Serj.  Whitaker.  Give  me  leave  to  propoceto 
the  Court  a  question,  to  ask  the  witness,  whe* 
tber  he  had  ever  l^n  concerned  in  negoctst- 
iug  bills,  or  doing  such  business  for  any  body  f 

Just.  Page,  He  saith,  he  never  did  do  any 
thing  for  Mr.  Hales,  but  this  job  of  these  bills, 
except  once  writing  a  promiuory  note. 

Serjt  Whitaker.  My  lord,  that  question  was 
confined  to  Mr.  Hales :  but  1  would  desire,  that 
he  may  be  asked  the  same  question  in  general. 

Just.  Page.  No,  but  he  shall  not  indeed. 

Serj.  WhUaker.  My  k>rd,  we  will  now  call 
other  witnesses  to  confirm  the  several  steps 
that  were  afierwa^ ds  taken. 

Mr.  Pollock  sworn. 

Serj.  Whitaker,  Sir,  look  on  that  paper; 
Have  you  ever  seen  that  before  ?  Tell  us  who 
brought  it  to  you  ? 

Pollock.  A  yoonif  man  on  a  Saturday  came 
to  my  shop;  he  said  that  he  had  money  to 
pay ;  he  polled  out  a  Bank  note  for  50/.  I 
apprehended  that  it  might  be  for  some  cos* 
tomer.  I  asked  him  where  the  person  lived ; 
he  told  me  about  Bond-street.  I  looked  on  the 
note,  and  saw  it  was  signed  For  Wanly  and 
Company.  Afterwards  he  produced  this  note ; 
said  be,  1  have  another  note.  I  looked  upoo  it 
wistfully,  and  told  him  thereupon,  that  I  woold 
not  take  it.  Why  pot?  (said  he.)  Because 
(said  1)  not  wrote  by  Mr.  Gibson.  It  is  (ntd 
he)  signed  by  him.  I  told  him  that  I  would 
not  meddle  with  it.  He  said,  it  was  late,  and 
he  should  have  a  good  deal  of  trouble  with  it; 
and  was  going  to  shew  me  some  paper  to  coo' 
firm  its  Mng  Mr.  Gibson's  band.  I  told  him, 
that  as  I  would  not  receive  the  note,  I  would 
not  regard  it.  He  kiid  before  me  a  paper  with 
and  sums,  lady  Elliott's  and  another 


Serj.  Whitaker.  Pray,  Sir,  mind  the  folds 
and  see  whether  or  no  it  is  the  very  same 
paper. 

Pollock.  Yes;  1. told  the  young  man,  wbea 
he  shewed  it  me,  that  Mr.  Gibson  on  such  a 
paper  as  this  would  not  write  a  note  for  such  a 
sum  ;  tlierefore  I  would  not  meddle  with  it. 

Serj.  Whitaker.  You  saw  the  witness  that 
was  last  examined ;  Is  he  the  same  peison  that 
brought  you  the  note,  or  not  ? 
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.  Poltock,   If  be  bad  tbe  same  wig  od,  I  be- 
lieve L  mis^bl  know  him. 

Serj.  Whitaker.  Let  bim  pat  tbe  wig  on. 
(RoHisey  pots  on  the  ilark  wig.) 

Foltock,  Yes,  I  verily  believe  that  that  is  the 
same  person^ thoagb  I  never. saw  him  before 
nor  since.  He  was  a  good  genteel  young  man, 
with  a  dark  wig. 

Serj.  Whitaker.  What  clothes  bad  been  f 
'  PoUoek.  1  cannot  directly  say,  not  knotving. 

Sol.  Gen,  Now  we  are  going  to  Mr.  Hoare's 
Aop. 

Mr.  Tumtr  called  and  sworn. 

•$0/.  Gen.  Mr.  Turner,  look  on  that  paper ; 
When  did  you  see  it  first  ? 

Turner.  On  Saturday  evening,  September 
the  7th  last. 

iS0^  Gen,  Pray,  can  you  recollect  with  your* 
idf,  who  it  was  that  brought  it  you  ? 

Turner,  Sir,  I  did  not  see  Mr.  Ramsey 
when  he  came  into  tbe  shop  first. 

Mr.  'Richard  Hoare  called  and  swomr 

Sol.  Gen.  Mr.  Richard  Hoare,  pray  tell  us 
when  you  saw  that  bill  first  ? 

Hoare.  On  the  nh  of  September  last,  about 
7  o'clock  in  the  evening.  That  gentleman  (as 
t  take  it)  produced  Mr.  Snow's  note,  and  a 
Bank-note  of  25/.  for  which  I  gave  him  our 
note  for  70/.  Afler  which  he  produced  this 
note  of  Mr.  Gibson's  hand,  and  another  paper, 
desiring  our  notes  for  that  sum.  I  had  not 
been  long  in  the  business,  and  not  knowing 
Mr.  Gibson's  hand -writing,  called  Mr.  Turner 
to  transact  that  aflfair,  afler  i  had  given  the  70/. 
note. 

The  Note  read: 
Sir  Richard  Grosvenor,  hart.  4,300/. 
Sir  John  Hynde  Cotton,  3, 100/. 

SoL  Gen,  Whose  band  writing  is  this  F 

AaiMMy.  It  is  mine,  Sir. 

SoL  Cfen,  Do  you  remember  what  you  did 
with  that  note,  or  where  you  delivered  it? 

JUmisejr.  At  Mr.  Hoare's. 

Soi.  Gen.  Mr.  Turner,  will  yon  gfve  us  an 
account  what  was  done  upon  the  producing 
that  bill  r 

TStmer.  Mr.  Hoare  sent  for  me.  I  think 
there  by  apna  tbe  counter  both  the  note  Mr. 
Romsey  brought  for  6,400/.  and  this  little  di- 
rectioo.  I  made  these  notes  payable  accord- 
ingly, knowing  that  sir  John  Hynde  Cotton 
did  business  at  Mr.  Hoare's  shop. 

S&l,Gen,  Doth  be? 

'Himer.  Yes,  Sir,  he  frequently  doth. 

Sb/.  Gen.  Produce  the  three  notes  given  at 
Mr.  Hoare's  shop. 

Hirner.  These  are  the  notes  (producing  the 
notes)  which  I  gave  in  exchange  for  Mr.  Gib- 
son's note,  and  the  70/.  note  Mr.  Hoare  wrote, 
and  I  signed  then,  and  gave  them  to  Mr. 
RaoMMTk 

SoL  Uen.  '  You  say,  these  are  the  notes  that 
YOU  gave  in  exchange  for  that  note ;  do  you 
know  what  bocame  of  that  bill  afterwards? 
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'flftikcr.  After  that  I  bad  delivered  Ibestf 
notes,  I  had  this  note  (MnGibson's  6,400/.  note) 
in  exchange,  brought  into^r.  Hoare*s  casb,  m 
lieaoftbeoUier. 

Soi,  Gen.  Did  yoa  send  it  out  P 

Turner.  Yes,  upon  Monday  morning.  t 

.  SoL  Gen.  Will  you  give  at  an  aoconnt  what 
was  done  upon  this  ? 

2Vimer.  I  know  nothing  fiurther. 

Soi.  Gen.  These  notes  which  yon  have  pro- 
dnoed,  can  yon  give  an  account  what  beoune 
of  them,  or  when  they  were  brought  back  to 
Mr.  Hoare's? 

Hirser.  I  did  nothing  farther  about  them. 

The  Notes  read : 

**  I  promise  to  pay  sir  John  Hjmde  Cotton, 
or  bearer,  two  thousand  one  hundred  pounds, 
on  demand,  for  Mess.  Benjamin  and  Henry 
Hoare  and  partner.         Willum  Tusirm." 

'*  September  7,  tr^S. 
"  I  promise  to  pay  to  sir  Richard  Grosvenor, 
or  bearer,  four  thousand  three  hundred  pounds, 
on  demand,  for  Mess.  Benjamin  and  Henry 
Hoare  and  partner,         William  Turnbr." 

**  September  7, 179^ 
*<  I  promise  to  pay  James  Moreton,  esq.  or 
bearer,  seventy  pounds,  on  demand,  for  Mess. 
Benjamin  and  Henry  Hoare  and  partner. 

"  William  ToRNEB.'* 

Mr.  George  Lee  called  and  sworn. 

SoL  Gen.  Where  is  it  that  you  live  ? 

Lee.  At  Mr.  Brassey's  in  £ombard-street  ? 

SoL  Gen.  Did  you  ever  see  that  note  before  f ' 
(Mr.  Hoare's  note  for  4,S0O/.)— l>e.  Yes,  Sir.: 

SoL  Gen.  Upon  what  occasion  or  when  waa 
it? 

Lee.  It  was  on  Saturday  Sept.  7th  brought 
by  Mr.  Rumsey  to  Mr.  Brassey's  in  Lombs^^i 
street,  near  seven  o'clock  in  the  evening. 

SoL  Gen.  What  passed  upon  it? 

Lee.  Being  brought  there  by  him,  be  pulled' 
a  paper  ocft  of  his  pocket,  desiring  fbur  notes 
payable  to  Samuel  Palmer.  I  have  three  of. 
them  by  me,  and  an  account  of  the  other.  One 
was  for  1,300/.  two  for  1,000/.  each,  the  other 
for  1,100/. 

SoL  Gen.  What  did  you  give  him  thom  bt 
exchange  for  ? 

Lee.  Af  r.  Hoare's  note  for  4,300/.    ' 

SoL  Gen.  Did  you  ask  who  Pidmer  was? 

Lee.  He  told  me  that  he  lived  in  Mansel*- 
street,  in  Goodman's- fields.  I  asked  him,  whe- 
ther he  was  a  merchant  ?  He  said,  that  be  could 
not  tell.  We  had  a  person  dealt  with  us  before 
of  that  name.  I  asked,  whether  it  was  he?. 
He  said,  that  he  could  not  tell.  I  enquired  at 
Woodward's,  where  Mr.  Hoare  doth  business; 
they  said  that  there  had  been  a  person  there  of 
the  same  name.  I  hetntn  to  suspect  some- 
thing. I  then  went  to  Mr.  Hoare's,  to  inouira 
whether  it  was  their  note ;  they  acquainted  me 
that  it  waa,  and  shewed  me  Mr.  Gibson's.  I 
said  that  I  believed  tbe  name  was  Mr.  Gibson's 
band,  but  not  tbe  body  of  the  nols. 
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Sol.  Gtn.  Tbifl  4misHtion  wM  on  tlMflR- 
tuithy,6ept  f^%  how  cane  4he  Ufe  tolie 
dat^tbedth? 

La.   Our  acoouDts  were  balaoeod  for  that 
day,  it  being  late  in  the  evtoSng ;  tfieratee 
they  were  datad  HwMb. 
.  5o<.  Gen.  WifaatbeoaiBeortbemaftarwaviir 

Lee.  They  came  back  again ;  two  of  them 
came  the  same  day,  tlie  other  the  neat  moso- 

Sal.Gm.  Who  biongfat  them  P  ^ 
Lee.  The  meat  of  the  money  waa  ipaid  to 
Mr.  Hals  the  broker ;  there  was  650/.  paid  to  a 
person  who  brought  one  of  the  ndtea  in  the 
morning;  I  believe  that  it  wfts  »bQat  ifn 
o'clock.  We  asked  him  his  name ;  he  said, 
it  sras  John  Roberts.  He  waptsd  to  have  d50/. 
to  be  wrote  off  firom  one  of  the  notes,  apd  want- 
ed the  mooev  finr  it.  As  I  had  same  reason  to 
suspect  oo'tfaefiatmday  nigbt,  and  he  oomiog 
jH>  soon  ou  the  Monday  morning,  I  asked  him 
whotn  he  ct^me  from  ?  He  Sjiid,  Mr.  Mansel. 
I  hesitating,  he  said,  the  gentleman  that  it  was 
to ;  I  said>  Palmer ;  he  said,  PjBlmer  in  Man- 
sel .street.  I  did  not  know  but  that  there 
might  be  some  demur  on  Mr.  Hoare*s  note ; 
thepefone,  .to  protract  time,  I  told  him  that  he 
ought  reoeive  the  meiiey  at  the  fiaok.  1  gar e 
liiai  Baak -nates: 

Ko.    11,  payable  to  Mr.  Hankey,  100/. 

106,  payable  to  Mr.  CoUett,  50/. 

tSl,  payable  to  Mr.  CharlesShalfls  500/. 
Which  together  fuade  op  650/. 

&/.  Gen.  You  wrote  off,  650/.  Did  yon 
ddsrer  the  note,  when  indorsed,  to  the  person 
tbatbfottghtit?— JLse.  Yes,  Sir. 

Sol.  Gen.  This  was  a  1,900/.  note;  How 
was  the  other  500/.  paid  ? 

Lee.  Tbe  other  |iart  was  paid  off  at  several 
payments  to  Mr.  Hals. 

Sol.  .Gen.  As  you  have  given  an  aeooont  of 
that  note,  can  you  give  an  account  of  the 
dher? 

Lee.  Two  to  Mr.  Hals,  Sir,  at  several  pay- 


Sol.  Gen.   How  mcob  was  each  for  ? 

Lee.  A  thousand  pounds. 

Sol.  Gen.  Well  then,  of  these  notes  two  for 
1,000/.  each  have  lieen  paid ;  Hath  the  1,100/. 
note  been  paid  ? 

Lee.  Four  hundred  and  twenty  pounds  have 
been  paid  as  part  of  the  1,100/.  and  the  rest  is 
out- standing  still. 

Sol.  Gen.  Do  you  remember  the  form  of  the 
person  that  came  to  you  by  the  name  of  Ro- 
fcects  ?  Is  that  man  the  peiaon  7  (Pointing  to 
fiobert  Hall.) 

Lee.  Yes,  Sir,  I  believe  that  b  the  person. 

Robert  Hall  called  and  sworn. 

SoL  Gen.  Mr.  Hall,  pray  what  trade  are  yoa 
^f-^HaU.  Ataylor,8ir. 

Sol.  Gen.  Did  you  ever  work  for  Mr.  Hales? 

Hall.  Yes,  Sir,  several  years. 
•  Sol.  Geni  Do  you  know  him  ? 

Hall.  Yes,  very  weU,  Sir. 
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SoL  Gen.  Had  yoo  any  coDVcmtioii  with 
bun  in  September  last  P—  Mali.  Ytc,  Sir. 

8U.Gen.  Did  4ie  send  for  you  P 

HalL  He  sept  bis  Ibolman  ibriiie»  Septem- 
ber 8th,  Siuiday  night 

Sok  Gen.  What  message  did  Ike  footaaan 
biiftijf  yoa  f 

Hall.  He  came  and  knocked  cttliedoor; 
my  wife  opened  Iba  door.  He  desired  to  speak 
with  me ;  she  caid  that  I  was  hi  bed.  He 
came  up,  opened  tbe  castaiB,  told  me  be  bad  a 
ge  for  me,  I  must  he  with  bis  mastsr  at 


nine  o'cloek  op'Mpndav  naomirtf  ajt  L4oyd*8 
coffee-bou^e in  I/>i9banf- street;  iBaid,  t^iat  I 
mu8t,be  with  Mr.Ruipseyat  that  time  to  take 
orders  for  clothes ;  he  told  me,  that  I  sfaoold  meet 
Romsey  there.  I  went  to  Lloyd's,  and  walked 
in  the  coffee-room.  Whilst  I  was  there,  there 
came  up  ope  Leigh,  who  asked  me  what  busi- 
ness I  <;ame  about?  1  said,  That  I  couM  not 
tell,  but  waited  for  'squire  Hales.  I  asked  him 
what  his  business  was  ?  He  said,  tbftt  be  bad  a 
letter  ,4o  m^et  him  there,  i  4>^aiik  aomething 
there  before  Mr.  Hales  caiqe,  which  was  the 
best  part  of  an  hour.  He  first  mentioned 
something  to  Leigh ;  he  then  asked  me  to  stay 
one  half  hour  more.  Accordingly  I  sat  dowo. 
He  talked  awhile  witli  Leigh.  When  Leigh 
was  dismissed. (whither  i  cannot  tell)  he  took 
me  op.  In  the  passage  he  gave  me  a  note,  and 
desired  me  to  go  to  Mr.  Brassey's,  and  recetre 
650/.  upon  that  note. 

Sol.  Gen.  What  note  was  it  f 

Ho//.  About  1,^00/. 

5b/.  Gen.  What  directions  did  he  give  you! 

Hall.  He  told  me  to  go  to  Mr.  Brasaey'^B  tbe 
hanker,  at  the  Acorn ;  he  told  me  to  reoeire 
650/.  on  this  note ;  he  told  me  to  mind  that 
there  was  no  mistajke.  If  (said  he)  they  offer 
to  pay  you  silver,  give  tbem  half  a  crown  to 
pay  it  you  in  gold.  He  told  me  that  619  gui- 
neas tfnd  one  ahilling  would  osake  just  O507.  I 
took  these  notes  (the  Bank-notes  he  received  st 
Mr.  Brassey's:)  he  looked  tbem  over,  aod 
said  that  it  was  all  very  rit^ht. 

Sol,  Gen,  Look  on  that  paper :  did  you  ever 
see  that  paper  before?  Is  that  the  note  that 
you  delivered  to  Mr.  Brassey  ? 

HalL  Yes,  Sir. 

SoL  Gen.  You  say,  that  yon  had  ^nstrac- 
tions  to  receive  it  in  gold :  md  they  pay  it  ia 
gold? 

HalL  No,  Sir,  three  Bank-notes. 

SoL  Gen.  What  was  the  amount  of  them? 

HalL  Six  hundred  and  fifty  pounds. 

SoL  Gen.  What  did  you  do  with  them  ? 

HalL  I  gave  them  to  Mr.  Hales. 

SoL  Gen.  Did  Uiey  write  upon  the  note? 

HalL  Yes,  they  discounted  this  650/. 

SoL  Gen.  When  sent  by  Mr.  Hales,  bad  yoa 
instructions  what  name  you  ahould  go  by  ? 

HalL  Yes,  John  Robeits. 

SoL  Gen.  Of  what  place? 

HalL  Tbe  Hay-market,  or  any  place  wbsfv 
I  pleased  that  way? 

Sol.  Gen.  Did  yoa  see  him  wUie  yoa  wcif 
in  tbe  shop? 
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Halt,  Yes,  1  savr  Um  |^  by,  tsA  Wii 

again.    . 

So/.  Gtn.   IVheie  waH  In  when  yon  |^Te 
bim  the  Baok-notes  ? 

Ha//.  Ill  ibe  paaaag^  in  Uoyd's coffee-  faolise. 
Soi,  Oen,  These  BaDk-notes  for  650^  which 
yoa  deliTered  to  Mr.  Hales,  did  yoo  eve^  see 
them  agaio  aHerwards? — HalL  Yea,  Sir. 
jSo/.  Gen.  Upoo  whatoc&sioD  ? 
Ifa//.   He  teld  me,  that  if  I  #oi]M  take  k 
malk  Doder  the  piazza  by  the  Ro^al  Elzchaoge, 
he  would  cotne  to  me.    Accordingly  he  came 
to  me.  and  at  the  coffee-bouae  (Janeway'a 
cofTee- bouse)  fare  me  them  again.    He  asked 
me,  whether  I  ^as  erer  at  the  Blrnk  ?   I  told 
bim,  that  1  had  been  withiii  it,  b«ii  nevef  received 
any  money  there  for  myself  or  any  Imdy  eb^. 
He  bid  me  go  and  receive  this  in  gOM,  m  if  I 
ahould  beofrered  silver,  to  do  as  directed  before. 
SoL  Gen,  What  were  yoa  to  do  with  it? 
HalL  To  bring  it  to  him  at  this  oofiee-honae 
(Jan«way'B). 

Sol.  Gen.  Did  yaii  go  to  the  Batik  ? 
HalL  1  went  to  one  there  ;  be  bid  me  go  10 
another  gentleman,  and  hte  wonld  aigti  my 
billa.  I  went  to  him,  he  signed  them ;  I  then 
went  again  to  the  same  person,  who  paid  me 
the  oAoney  for  them. 

Sol,  Gen.    Were  theiL^fae  same  Inils  which 
yon  had  received  at  Mr.  Brassey's  ? 
HalL  Yte,Sir. 

SoL  Gen.    Did  yoa  reedve  it  in  gold  or 
ailver?— Ha//.  In  gold. 

Sol.  Gen.  Did  yoil  ^ee  bim  When  yoa  were 
at  tbe  Bank  ?^Hall.  Yea,  Sir. 
Sol.  Gen.  Whereabonta? 
HalL  Within  one  or  two  of  tbetettnm  whom 
I  received  my  money  of. 
SoL  Gen.  Dkl  be  take  any  notice  of  yoa  ? 
HfOl.  No,  Sir. 
Sol.  Gen.  Nor  yon  of  bim? 
Hall,  No,  being  busy  receiving  the  money. 
Sol.  Gen.  He  aaw  you,  did  not  be  t 
HalL  Yea.Sh'. 
SoL  Gen.  What  did  yoa  do  whh  it? 

HalL    I  took  it  at  the  Bank. Aa  I  was 

going  downGroceir's-alley,  Mr.  William  Hales 
waa  standing  by  the  aU^,  we  turned  into  a 
tavern  (the  Globe  and  Sceptre  tavern) ;  he 
rang  for  the  drawer,  and  called  for  an  half  pint 
of  wine.  1  gave  bim  tbe  money,  he  counted 
it  over,  and  we  had  done. 

SoL  Gen.  Did  he  give  yoa  any  reason  why 
he  came  into  the  Bank? 

HaU.  No;  bot  said,  yoa  were  a  long  time 
at  tbe  Bank. 

Sol.  Gen.  Did  he  efbr  yoa  any  thing  for 
your  paina? 

HaU.  Yea;  bot  laaid  that  I  would  have 
nothing  from  a  gentleman  that  I  had  served  so 
hmg.  He aaid,if  1  wovld  call  on  bim  tbe  next 
day,  he  would  lend  me  10/.  and  I  siiould  work 
hout. 

Sol.  Gen.  Why  did  you  go  by  the  name  of 
Roberta? 

UaU.  I  Ihooght  I  wght  4d  any  UUBg  for 
fir.  ^alea. 
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Soi.  Gen.  Did  he  gfite  yoa  iay  iteaen  for  itf 
HalL    No,  Sir. 

Mr.  Hanhey  called  aud  sworn. 

Sol.  Gen.  Mr.  itankey,  will  you  give  an  ae« 
count  whether  any  billa  were  brou^  to  you, 
what  they  vrere,  and  by  whom  brought? 

Hanhey.  Mr.  Ramsey  (Ibis  gentleman  here) 
came  to  me  on  Monday  mortang,  September 
the  9th,  with  two  notes,  tor  which  I  gave  bim 
my  noteti,  payable  to  Samuel  Palmer  of  bearer, 
on^  for  l,H)or.  the  othetfor  1,050/.  wbkb  With 
90L  amounted  to  Mr.  Hoate'a  notes  of  9,1001. 
androf. 

SoL  Gen.  Did  you  aak  Mm  his  name? 

Hankey.  No ;  hot  1  asked  him  who  Samael 
Palmer  was,  because  we  had  a  gentleman  of 
that  Aametbat  had  a  drawing  hcconol  with  us, 
And  I  thought  that  this  wsa  to  be  put  to  hia 
tttcawt :  bnt  he  told  me,  that  H  Waa  a  geo* 
tieihan  in  Mansel-stteet  in  Goodman's^ieldir. 
When  he  had  dorfe  his  business,  he  went  out' of 
the  shop.  He  brooght  a  Httle  bit  of  papery 
wfaen<itt  wte  written  to  go  to  aMertnan  mn.* 
k^y '8  atid  get  the  two  notea  figured  dowu  1,  lOOli 
lOdO/.  and  3^/.  ill  money. 

Sol.  Gen.  You  have  looked  on  Rumsey ;  it 
that  the  very  mao? 

Hankey.  Yea,  Sn- ;  I  waa  With  him,  when, 
baviA^  been  apprebettded  at  the  Bank,  he  wat 
examined. 

Sol.  Oen.  Do  you  remember  any  tiiiivg.of 
one  Lane's  fetdihig  atiy  money  ? 

Hankey.  If  you  will  fovour  me  with  the 
notea,  I  can  tet!  tbe  better.  The  1,100/.  not^ 
waa  hardly  dry,  when  be  aeilt  a  poiter-ltkn 
foHow,  who  came  to  a  servant  ef  ours,  and  d«« 
shred  that  be  wookl  indorse  550/.  and  ^ive  it 
htm  in  guineaa ;  be  did  it ;  he  had  it,  and 
went  out  of  tbe  shop.  1  believe  that  it  waa  not 
an  hour  before  tbe  same  person  came  again, 
and  said  that  Mr.  Palmer  begged  pardon  for 
giving  itt  such  trouble,  he  did  not  know  be 
should  so  soon  have  occasion  for  it,  desired  that 
we  wonld  give  him  the  remahider  in  Bank,  t 
said,  that  we  bad  not  juat  the  sum  in  Bantr^ 
but  I  would  give  it  him  in  money;  he  said, 
then  he  must  go  and  foteh  a  bag.  Be  want 
accordingly,  and  fetched  a  bag.  We  asked  hia 
name  ;  be  said,  that  it  waa  £imuel  Lane,  and 
that  he  lived  in  Marine -square.  I  gave  him 
588  guiness  and  an  half,  and  6f .  6d.  Which 
completed  that  note.  As  to  tlie  other  note,  it 
had  not  been  written  long,  bot  a  servant  to  Mr. 
Hals,  or  he  himself,  oaroe  and  deairad  that  I 
Would  give  him  a  note  for  853/.  \U.  54.  fnj» 
able  to  bim.  I  hidotaad  it,  and  gave  hifti  m 
oote  for  tbe  sum  that  he  would  hare. 

Sol.  Gen.  There  are  three  notes  that  cora- 
^lele  the  aifm  of  1,050/.    Do  you  remember 

AMiw  Ttnwir   min  P 

Miiy  OBnvwim  i 

Hankey.  I  paid  none  at  all. 

SoL  Gen.  Do  jrou  know  any  thhig  ^  the 
fSMae  bein^  paid?  Oive  an  aocDaot  What 
you  know  of  it. 

Hank^.  The  remamder  waa  thus  paid: 
l,100//Ms(aidtoSamaelLaaes  1,050/.  by  in« 
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doncneDt  fiir  Samuel  Palmer,  for  wbicb  ibe 
person  had  a  note  payable  to  Mr.  Jobn  Hals 
for  the  same  sum ;  for  the  remaiader  of  that 
note,  two  notes  vrere  fi^^en,  payable  to  James 
Hickman. 

^l.  Gen,  Were  yon  present  at  the  Banlc,Sir« 
when  Mr.  Hales  and  Mr.  Ramsey  were  seised  f 
.  Hanhey.  No;  but  I  was  there.  Sir,  when 
lie  was  examined. 

Mr.  Benjamin  Cole  called  and  sworn. 

SoL  Gen.  Mr.  Cole,  do  yon  know  Mr.  Hals  ? 

Cole,  I  live  with  him,  Sir. 

SoL  Gen,  Are  you  his  servant,  or  partner  ? 

Cole,  His  servant. 

SoL  Gen.  Do  you  know  any  thing  of  Mr. 
•Rumsey  ? 

Cole.  On  Saturday  September  7th,  he  came 
about  seven  o'clock  to  me,  and  enquired  the 
price  of  South-sea  bonds.  He  said,. that  he 
should  want  a  lar^  pared.  I  promised  to 
get  him  them  as  cheap  as  I  could. 

Sol.  Gen.  What  name  did  he  use  ? 

CoU'  None  till  Monday  the  9th  of  Septem- 
ber. I  then  bought  ten  South-sea  bonds  of 
100/.  each ;  I  Mked  him  what  name  they 
should  be  entered  in  f  He  said,  Samuel  Palmer 
in  Mansel  street,  in  Goodman's-fields.  The 
amount  was  1,0S^«  14«.  ^.  for  which  h6gave 
ine  Mr.  firassey's  note  for  1,000/.  and  the  rest 
in  money. 

Sol.  (fen.  Did  you  observe  the  date  of  that 
no'te  ?—Co2e.  I  did  not  observe  the  note. 

Sol.  Gen.  Were  there  any  other  bonds  ? 

Cole.  He  said  that  be  should  want  more. 
This  happening  when  there  were  but  few  came 
to  market,  I  told  him  I  could  not  procure  him 
to  many  as  he  mentioned.  Then  he  desired  as 
many  South  Sea  bonds  as  I  could  get,  and  the 
rest  India.  I  procured  four  more  South  Sea 
bonds,  and  twenty  India  bonds.  He  paid  me 
•  note  of  Mr.  Brassey's  for  1,000/.  and  ano- 
ther note  of  Mr.  Brassey's  upon  which  there 
lemained  550/.  and  one  note  of  Mr.  Hankey's 
for  1,050/.  which  made  S,600/.  upon  which 
Mr.  Hals  paid  him  41/.  fU.  $d.  which  made 
the  balance. 

Sol.  Gen.  What  name  did  he  take  P 

Cole.  He  said  that  his  name  was  Thomas 
Fowler,  and  that  he  lived  with  Mr.  Palmer. 

SoL  Gen.   Was  there  an  account  drawn  up  ? 

Cole.  Yes,  Sir,  this  is  the  abstract  of  the  ac- 
count. 

Debtor,  Samuel  Palmer,  esq. 

To  ten  South  Sea  Bonds     •    ^.1,000    0  0 

Interest  3  Months,  75  Days  18    4  4 

Premium  4/.  per  Cent.    -    -       40    0  0 

Commission    .....        0  10  0 


1,058  14    4 


To  twenty  India  Bonds     •    -     S,000    0    0 

«    Interest  5  Months  9  Days    -        35    6    0 

«.  Premium  4/.  19«.  per  Cent.     -     99    0    0 

Commission       ..»••      lOO 


i,is&  6  0 
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Tsfour  South  ISea  Bonds      -    •  400    0   0 

Interest  3  Months,  75  Days    •  7    5    9 
Premium  on  800/.  at  if.  per 

Cent    - 8    0   0 

Ditto  On  SOO/.  at  4/.  If.  per 

Cent.    .' 880 

Commission       •••••  O40 

•  3,558  17    9 

To  Cash  paid  Thomas  Fowler  -       41    S    3 

S,600    0    0 


Per  Thomas  Fowler,  Creditor. 

Sept.  9/A,  172a 

Bv  Brassey's  Note    .    «.    .     •  l,ooo    0   0 

By  Bank  Note,  No.  123  -  -    -       85    0    0 

By  Cash  received-    ....       33  14    4 


1,058  14  4 

1,050    0  0 

1,000    0  0 

550    0  0 

8,600    0  0 


By  Hankey's  Note  --  •  . 
By  Brassey's  ditto  -  .  . 
By  Ditto,  Part  of  1,800/.    - 


For  Mr.  Jobn  Hals» 

Benjamin  Cde,  jun. 

SoL  Gen.  How  oame  ypu  to  make  it  up  in 
this  manner,  since  he  told  you  that  it  was  for 
Samuel  Palmer? 

Cole.  Yes,  Sir,  he  did  so;  but  we  always 
mention  also  the  name  of  the  person  that  comes 
to  us.    This  was  the  particular  of  the  aooonot 

S(d.  Gen.  Pray,  Mr.  Cole,  do  you  remember 
that  any  body  cameto  enquire forMr.  Ramsey  I 

Cole,  There  was  a  person  came  and  asked 
for  him  by  the  name  of  Fowler ;  to  the  best  of 
my  memory,  it  was  the  prisoner  at  the  bar. 
He  came  and  asked  Mr.  Hals,  if  he  had  aoy 
thing  to  do  in  South  Sea  bonds. 

Sol.  Gen.  Was  this  Mr.  Hales  that  asked 
him  this  question  P—Ctf/s.  Yes,  Sir. 

Then  Mr.  lAghifoot^  a  porter,  was  called 
and  sworn. 

SoL  Gen.  Do  you  remember.  Sir,  any  time 
in  September  last,  that  you  were  sent  to  Mr. 
Hals's  office  to  inquire  forMr.  Thomas  Fowler  f 

lAehtfoot.  Yes,  Sir. 

Sol. Gen.  When? 

Ughtfoot.  September  the  9th. 

Sol  Gen.  Whatdayofthe  week  wasit? 

Lightfoot.  Monday. 

Sol  Gen.  Who  sent  you  ? 

Lightfoot.  Mr.  William  Hales. 

Sol.  Gen.  Is  that  the  gentleman  ? 
.    Lightfoot.  Yes,  Sir. 

Sol.  Gen.  What  was  the  message  that  he 
sent^ou  on? 

Lightfoot.  He  sent  me  to  inquire  for  Mr. 
Thomas  Fowler,  and  to  tell  him  that  the  gen- 
tleman wanted  him  as  soon  as  he  conM  dis- 
patch his  business,  to  oome  immediately  away 
with  me  to  him. 

f 
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Sol.  Oen.  Did  you  Me  any  body  at  Hals's 
that  answered  the  name  f  Shew  him  Mr.  Ram- 
aey:  waatbat  the  person  f 


Ligkifooi.  Ye9,'Sir. 
Soli  Gen.  T 


Did  he  come  with  yon  f 
Lighifoot,    Yea^  Sir,  he  came  with  me  di- 
rectly to  the  piazza  under  the  Royal  £z- 


laoffe. 

Sel.  Gai.  Whom  did  he' meet  there? 

Ughi/wt.  Mr.  Hales. 

Sol.  Gen.  You  had  known  Mr.  Hales  be- 
fore,  had  you  not  ? 

LiglUfoot.  Yes,  Sir,  for  SO  years :  I  knew 
him  when  he  was  partner  with  sir  Stephen 
Efance. 

Sol.  Gen.  And  are  yon  sure  that  that  was 
the  yonnif  man  that  answered  to  the  name  of 
Fowlef.^— Xi^A(/bof.  Yea,  Sir. 

Mr.  Humphreys  called  and  sworn. 

Sai.Gen.  Let  him  see  the  note.   Mr.  Hum* 
phreys,  look  upon  that  note ; .  hare  you 
that  note  before  ?—jattflipArcyf.   Yes,  Sir. 

Sol.  Gen.  Upon  what  occasion  P 

Humphreys.  By  direction  from  Mr.  Hoare, 
1  went  to  receiTe  it  September  the  9th. 

Sol.  Gen.  Whither  did  you  carry  it  ? 

Humphr^s.  To  Mr.  Uibson's  house.  His 
cashier  not  being  at  home,  I  left  it  there,  de« 
sired  that  the  mooey  should  be  lefl  with  Mr. 
Bromfiekl,  one  of  the  tellers  at  the  Bank,  to  be 
pUoed  there  to  Mr.  Hoare's  account.  I  went 
about  one  o'clock  to  see  if  the  money  was  left 
there ;  finding  that  it  was  not,  I  went  to  Mr. 
Gibson's.  The  cashier  was  at  dinner.  I  got 
one  to  go  for  him,  and  left  word  that  1  should 
be  back  in  a  quarter  of  an  hour.  I  went  to 
the  Royal  Exchange,  where  Mr.  Hoare  met 
roe.  We  went  to  Mr.  Brassey's  afterwards. 
We  stopped  the  payment  of  the  two  Bank- 
notes, which  we  found  there  had  been  delirered 
out.  I  bad  been  returned  not  above  ten  mi- 
nutes, before  we  had  an  account  that  a  person 
was  stopped  with  the  two  notes. 

Sol.  Gen.   What  is  your  business  ? 

Humphry.  It  is  mv  business  to  go  with 
Mr.  Hoare's  notes  into  tne  city. 

Sol.  Gen.  When  you  came  the  second  time 
to  Mr.  Gibson's,  what  answer  had  you  ? 

Humphreys.  None,  but  that  the  cashier  was 
gone  to  dinner. 

SoL  Gen.  Who  was  the  person  that  you 
left  the  note  with  f 

Humphreys.  I  do  not  know  the  gentleman's 
name;  there  wens  three  of  them  there,  who 
were  aerranta  to  Mr.  Gibson.  One  of  them 
asked,  where  it  should  be  left  f  1  thereupon 
named  Mr.  Bromfieid,  one  of  the  the  teilera  of 
the  Bank. 

Mr.  Cramlinglon  called  and  sworn. 

SoL  Gen,  Do  you  remember  that  yon  er er 
saw  that  not^  before  ? 
Cremlington.  Yes,  Sir. 
Sol.  Gen.  When,  and  upon  what  occasion  f 
Crumtington.  This  note  warbronght  to  Mr. 
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Gibson's  office  Sept.  9tb  by  Mr.  Humphreys, 
an  agent  or  out-teller  to  Mr.  Hoare.  lie 
desired,  that  when  Mr.  Phillips  (Mr.  Gibson's 
cashia*)  came  in,  he  would  leave  a  note  or 
money  for  the  same  with  Mr.  Bromfield  at  the 
Bank. 

Sol.  Gen.  What  became  of  it  ? 

Cramlington.  I  put  it  into  Mr.  Phillips's  seat 
between  the  banisters,  for  him  to  see  when  he 
came  in. 

Sol.  Gen.  Are  you  concerned  or  employed 
for  Mr.  Gibson  about  book-keeping? 

Cramlington.'  No,  Sir. 


Mr.  Phillips  called  and  sworn. 


Have 


Sol.  Gen.    Look  on  that  note,  Sir: 
yon  ever  seen  it  before  ? 

Phillips.  Yes,  Sir,  on  Monday  the  9th  of 
September  last  1  happened  to  be  at  the 
Bank ;  and  on  my  return  from  thence,  which 
was  about  twelve  o'clock,  Mr.  Harwood,  one  of 
the  clerks  in  our  office,  told  me,  that  Mr. 
Humphreys  (Mr.  Hoare's  servant)  had  been 
there  with  a  note  for  6,400/.  and  that  I  nut 
being  at  home,  he  had  left  it  with  Mr.  Cram- 
lington, desiring^  that  when  I  returned  I  would 
leave  a  money -ticket  for  it  with  Mr.  Bromfield, 
one  of  the  tellers  of  the  Bank,  for  Humphreys. 
]  asked  him,  where  was  the  note  ?  He  said, 
that  it  was  left  with  Mr.  Cramlington.  I 
opened  my  seat  door,  and  saw  the.note  there. 
I  was  very  much  surprised,  it  being  wrote  by 
a  strange  hand ;  and  knowing,  by  many  years 
experience,  that  Mr.  Gibson  never  signed  any 
promissory  notes  without  writing  the  whole 
notes.  1  observed  a  difference  in  the  note,  that 
the  last  words,  "  For  myself  and*  partners," 
were  wrote  with  a  nearer  resemblance  to  his 
hand  than  the  other  part  of  the  note.  I  ob- 
served that  this  note  was  dated  the  27th  of 
August,  and  that  he  went  to  the  Bath  on  the 
28th :  I  had  the  honour  to  attend  him  several 
days.  He  concluded  his  business  relating  to 
the  office  on  the  sath :  On  the  27th  he  did 
nothing  of  that  business,  but  prepared  for  his 
journey.  I  endeavoured  to  recollect,  whether 
he  had  any  transactions  then  with  any  George 
Watson,  to  whom  it  was  made  payable.  I  could 
not  remember  that  he  had,  nor  did  I  remember 
that  I  had  ever  before  heard  of  the  name,  nor 
had  I  any  directions  from  any  of  my  masters, 
that  there  waa  any  such  note  stood  out  I  ob- 
served also  that  there  was  a  difference  between 
the  stile  of  this  note  and  Mr.  Gibson's :  He 
always  writeth,  in  a  straight  line,  **  For.  my- 
self and  Co.  Tho.  Gibson,"  never  *«  Partners." 
And  then  as  to  the  *'  value  received,"  he  never 
useth  these  words.  I  carried  it  to  Mr.  Har- 
wood,  whom  Mr.  Humphreys  spoke  to.  I 
told  him,  that  I  did  not  like  it,  it  being  written 
in  a  strange  hand ;  I  would  not  therefore  take 
notice  of  it.  We  observed  that  there  was  the 
Pand  r,  in  **  For  myself  and  partners,"  wrote 
in  a  different  hand.  I  thought  that  there 
might  be  some  wickedness  at  the  bottom ;  I 
went  therefore  myself  into  Mr.  Booth's  office ; 
and  he  and  Mr.  rbippes  bebg  there,  I  desired 
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Mr.  Pbippetto  look  into  the  books^  and  see 
Whether  one  Mr.  Watkon  had  credit  for  sach 
t  sanfk.  Not  finding  any  such  thing,  I  then 
desired  them  to  look  into  the  kalendars  of  the 
ledgers.  They  Tooked,  and  sair  that  there 
was  no  sncYi  name  there.  I  said  then  to  Mr. 
Booth,  I  have  a  note  for  6,400/.  which  I  do  not 
|ike,  and  will  not  pay,  without  enquiring  into 
it,  and  acquainting  Mr.  Jacumb  (Mr.  Jacomb 
was  then  above  stairs,  which  I  knew  not).  I  told 
Mr.  Booth  the  circumstances  which  made  me 
suspect  a  forgery ;  Fob !  (md  he\  this  is  a 
villainy,  a  forgery;  this  looks  like  one  of 
HalesVi  tricks.  I  waited  for  Mr.  Jacomb's 
coming  down  ;  I  said  to  him,  Sir,  here  is  a 
note  for  6,400/.  which  I  believe  to  be  forg^. 
It  is  (said  Mr.  Jacomb)  very  plain ;  herie  is  a 
rasureon  a  frank.  (Mr.  Booth  havings  i-ecol- 
lected  that  Mr.  Hales  some  time  betore  had 
two  franks  from  him,  one  of  which  he  now  sus- 
pected to  be  thus  abused^  acquainted  Mr. 
Jacomb  therewith.)  He  enquired  where  we 
had  it  ?  We  told  him,  of  Air.  Humphreys, 
Mr.  Hoare*8  servant.  He  hereupon  took  me 
out  with  him.  We  went  to  the  Bank.  I  staid 
in  the  outer  office,  whilst  he  went  in  and  ac- 
quainted the  directors,  that  such  a  thing  had 
happened.  Mr.  Bromfield  was  sent  for,  and 
examined,  what  the  reason  was  of  this  direc- 
tion, that  it  should  be  left  with  him  ?  He  said, 
he  could  give  no  reason,  but  that  Mr.  H^are's 
man  used  to  transact  affairs  with  him;  Mr. 
Jacomb  took  the  note  to  Mr.  Hoare's,  and  I 
went  to  dinner. 

SoL  Gen,  Is  it  aot  usual  for  Mr.  Gibson  to 
enter  notes  in  the  book  when  he  makes  them 
0ut,  and  give  you  notice  of  them  ? 

Fhillips,  Yes,  Sir. 

Soi,  Gen.  Sir,  look  on  the  JPand  r,  and  tell 
as  what  you  think  of  them  ? 

Fhillips,  This  is  certainly  Mr.  Gibson's  P, 
the  0  seems  thrust  in  irregularly,  two  e's 
erased,  and  then  follows  <'  Myself  ana  partners." 

Sol.  Gen,  You  have  seen  his  franks;  doth 
he  make  such  a  distance  between  the  F  and 
$he  r  ?  Cast  your  eye  again  on  it,  and  see  whe- 
ther the  distance  between  the  F  and  r  be  such 
as  is  usual  in  his  franking. 

Phillips,  Much  as  usual,  for  I  hare  com« 
pared  it  with  some  franks,  and  they  are  there 
at  the  same  distance :  but  I  observe  the  o  is 
not  of  the  same  letter,  but  crowded  in  irrega- 
larW :    And  the  o  is  of  a  blacker  ink. 

SoL  Gen.  Please,  Sir,  to  look  on  the  be- 
ginning of  the  m :  What  observations  do  you 
make  on  that  ? 

.   Philiips.  There  is  the  stroke  before  the  first 
minim  of  the  m  that  seems  of  lighter  ink. 

Sol.  Geri.  What  do  you  make  of  that  ? 

Fhillips.  It  seems  to  me  to  be  the  tail  or 
|)Ottomofthee. ' 

Mr.  Maddox  called  and  sworn. 

SoL  Gen.  I  think,  Mr.  Maddoz^  you  belong 
to  the  Btinkf-^Maddox.  Yes,  Sir. 

SoL  Gen.  Pray,  Sir,  will  you  give  as  an 
account,  whether  any  notice  was  given  yon  to 
stop  any  Bank-bills  r 
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Mfddax.  Mr.  Bomey,  with  Mr.  Hum- 
phreys, (Mr.  Hoare'^  man)  came  to  the  Bank  to 
desire  me  to  stop  five  notes,  with  the  numbeo, 
dates,  and  names.  '  I  looked  and  saw  that 
three  of  them  of  350/.  were  ah'eadv  paid.  I 
took  the  numbers  of  those  not  naio,  and  gave 
directions  to  all  the  tellers,  that  tat  minute  any 
brought  any  of  them,  they  should  give  ma 
notice.  In  a  little  time  after  I  was  gone  up,  1 
was  called  down  again.  Pewtresa  (one  of 
them)  came  tome,  and  told  me  that  two  hon- 
dred  pound  notes  werehrought  and  demanded* 
I  asked  him,  who  brought  uem  ?  He  told  me, 
that  person  (Rumsey).  I  bid  him  bring  a  con* 
stable,  and  not  comeback  agam  till  be  had 
brought  one.  When  he  had  brought  one,  t 
charged  him  with  him.  I  askedjbiib,  where  be 
had  those  notes  ?  H^  would  not  tell  me  wb«xt 
he  had  them,  nor  who  he  was,  but  was  verf 
obstinate.  One  of  the  officers  of  the  Bank  said, 
that  he  knew  him,  that  his  name  was  |lunueT, 
that  he  belonged  to  the  Eagle  galley,  m 
asked  me  to  let  him  write  a  letter ;  I  let  bini| 
but  would  myself  appoint  the  messenger.  He 
wrote  a  letter,  signed  It  Thomis  Fowler,  and 
directed  it  to  Mr.  at  Robin's  coffee- 

house. I  called  some  officers  of  the  Bank, 
and  directed  them  to  go  there  with  the  con- 
stable, and  see  what  suspieiooa  person  wai 
there.  They  went  into  the  coffee-house,  aod 
enquired  of  tne  master  of  the  house  what  com- 
pany was  there.  He  said  there  were  only  tbret 
neighbours,  and  a  fourth  person  whom  he  did 
not  know.  Whereupon  one  of  the  officers  of 
the  Bank  said,  I  know  that  person  ;  that  is  Mr. 
Hales.  They  went  and  seized  him.  As  they 
brought  him  into  the  Bank,  Rumsey  said,  that 
is  the  person  that  I  had  the  notei  of;  and  wooU 
fain  have  spoke  with  him.  I  kept  them  apart, 
carried  the  one  up  stairs  kept  the  other  below. 
They  searched  Rumaeyi  found  about  him  eoL 
and  25/.  in  different  bags,  and  two  notes  wen 
stopped  below,  before  they  went  up  to  Mr. 
Hales.  They  found  upon  him  above  stairs 
thirty  isix  South-Sea  and  India  bonds,  a  bill  of 
parcels  for  some  of  tliem  from  Mr.  Hals,  fiv* 
hundred  and  odd  pounds  in  money,  a  note  of 
Mr.  Brassey's,iind  Mr.  Shales's  note. 

SoL  Gen.  Wbait  account  did  Homsey  gin 
of  the  money  found  upon  him? 

Madd$x.  Thirty  five  pounds  and  odd  money 
he  said  were  his  own  wages.  There  was  aboot 
60/1  biesides,  which  he  sfid  was  Mr.-  Hales's. 

SoL  Gen,  What  notes  had  Mr.  Hales  about 
htm? 

Maddox.  He  had  a  note  of  Mr.  Brassey's  of 
680/.  the  remainder  of  the  1,100/.  note;  t 
note  of  Mr.  I^hales's  of  120/.  A  note  of  Mr. 
Thmpp's  he  had  received,  and  had  proeored 
the  money  for  it,  as  he  owned  when  be  camt 
upon  his  examination. 

SoL  Gen.  ^as'hia  examination  in  writing  or 
not? 

Maddox.  It  was  taken  before  sir  Edward 
Bellamy.  I  cannot  say  whether  it  was  in 
writing  or  not.  . 

Sol*  Qcn,  Oq  od,  aii4  gi? e  199  «ii  m^P^ 
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wbat  Wirl  Hak«  mM  when  examined  at  the 
Bank,  upon  makiAg  np  the  aeeoant  of  what 
was  taken  from  bitn. 

Maddax.  It  waated  A6at  4  ot  5001.  of  the 
6,40OL  Mr.  Halea  baring  that  day  (as  he  said) 
redeemed  tvro  East- India  bdnds,  which  he  had 
pawned  witlir  Mr.  Brassey  ;  and  had  also  taken 
op  a  note  of  HI r«  Tbmnp^s  for  400/.  which  he 
had  discounted  with  Mr.  Shafes.  Among  the 
^pers  that  were  fonnd  npon  Mr*  Hales,  there 
was  an  acooont  df  the  particular  produce  of  the 
note. 

Soi.  Gen.  What  did  Mr.  Hales  say  ? 

Maddox.  He  owned  that  be  employed 
Ramsey  ;  bnt  said,  that  he  himself  was  em- 

(foved  Dy  one  Samuel  Fa!i)[ier,  a  person  whom 
e  nad  been  acquainted  with  for  some  months, 
and  Aat  this  note  was  left  bv  hira  with  him  to 
kvesl  in  something  that  would  turn  to  accountl 

SoL  Gen.  Was  there  any  notice  then  taken 
•f  lUunsey's  going  by  a  sham  name  ? 

Maddoj.'  I  remember  not  that. 

SoL  Gen.  Was  there  any  one  that  told  Mr. 
Hales,  that  he  Was  a  man  of  fignres,  and  de- 
nted him  therefore  to  gi?e  a  more  particnlar 
account  f 

MaddoT.  Yes,  Mr.  Moses  Raper. 

Jnst.  Page.  Is  it  not  enoutffi  that  Mr.  Hales 
kiinseif  owoed  that  what  he  nad  was  the  pro- 
dace  of  tfie  6,400/.  noteP  Did  not  Ramsey 
manage  ^(  this  ?  And  came  he  not  fVom  him 
to  the  mnkP  Hath  he  not  owned  it? 

Maddox.  That  was  one  of  the  notes  found 
nprm  Mr.  Bales. 

Jnst.  Page.  Had  you  any  discourse  with 
him  about  tne  import  of  it  ? 

Maddox.  No,  my  lord.  This  paper,  one  of 
fbose  found  in  the  pocket  of  Mr.  Hales,  con* 
fains  a  particular  aeoount  of  the  produce  of 
tte  0,400/.  note,  and  a  little  more. 

The  p^per  read: 

One  of  Mr.  Henry  Hoare's  for  9,100/*. 
payable  to  sir  John  Hynde  Cotton. 
One  of  70/.  payable  to  James  Moreton,  esq. 
One  Of  1,000/.  of  Mr.  Nathaniel  Braasey 's. 
Bank-notes,  N^  412,  for  1,000/. 

413,  for  1,000/. 

414,  for  1,300A 

415,  for        35^ 
tS/.  received  in  Gold. 

Ati,  Gen.  In  case  of  fbrgery,  every  cir- 
cnmstance  is  corroborating  of  the  lact,  and 
therefore  thb  was  proper  to  be  laid  before 
tte  jury. 

Jnst.  Page.  Whose  writbg  is  that  paper? 

Maddox.  I  believe  it  to  be  his :  I  knew  him 
when  a  ffoldsmith. 

Setj/Varnell.  Mr.  Maddox,  I  denreto  ask 
you  one  question.  We  have  a  very  good  opi- 
nion ofvou :  Pray,  do  you  not  know  one  Sa- 
nael  Aimer  ?  Had  you  never  any  transac- 
tionf  in  Vod^r  books  between  Mr.  Hales  and 
Sarnoel  Palmer,  with  relation  to  a  10,000/. 
Aote,  payable  to  one  Dvmer? 

Ifsddasi  No,  Sir. 


8eij.  Darnell.  Nor  have  you  never  heard 
of  him  P 

Maddox.  No,  only  by  the  paper  found  on 
Mr.  Hales. 

Serj.  DarneU.  Did  not  the  defendant  Mr. 
Hales'  brin^  you  a  draught  from  Mr.  Jacomb 
upon  a  particular  occasion,  payable  to  Dymer  ? 

Maddox.  1  cannot  remember  this.  We 
never  had  any  account,  that  I  know  of,  with 
Palmer. 

Motei  Roper,  esq.  sworn. 

Att.  Gen.  Mr.  Raper,  will  you  look  on  that 
paper  f  Have  you  -seen  it  before  ?  Do  you 
know  upon  what  occasion  it  wis  wrote,  and  by 
whom  f 

Raper.  1  was  at  the  Bank  the  9th  of  Sep- 
tember last.  Alderman  Bellamy  was  then 
examining  Mr.  William  Hales :  be  was  then 
giving  an  account  of  the  prodnoe  of  that  note 
of  6,400/.  of  Mr.  Gibson's.  He  waa  a  lonsr 
time  before  he  conld  cast  it  up.  He  seemed 
not  much  concerned.  I  said  to  him,  I  wondei^ 
that  yon,  who  are  a  man  of  figures,  should  be 
so  much  at  a  loss :  you  want  about  400/.  He 
at  length  mentioned  a  note  of  one  Tbrupp^s^ 
They  asked  him,  where  he  bad  that  notef 
He  said,  of  one  Palmer  of  Mauael-street. 

Ati.  Gen.  Did  you  see  him  write  that  note  P 

Raper.  I  saw  him  sum  up  that,  aa  the  pro- 
duce of  the  6,400/.  note. 

Att.  Gen.  Do  yon  remember  that  the  ques* 
tion  was  asked  him,  why  Rumsey  went  by  the 
name  of  Fowler  ? 

Raper.  I  know  no  reason  that  he  gave.  He 
was  asked  the  question  several  times,  bnt  gave 
no  answer.  \ 

Att.  Gen.  The  evidence,  my  lord,  hath  been 
so  extreme  long,  and  every  part  so  well  con<^ 
nected,  that  I  shall  not  trouble  your  lordship 
with  any  observations  thereupon.  If  there  b« 
occasion  given  by  the  reply,  your  lordship  will 
then  give  us  leave. 

Seg.  Darnell.  My  lord,  and  gentlemen  of 
the  jury ;  I  am  counsel  in  this  case  for  Mr* 
Hales.  *And  indeed,  according  to  the  misre« 
presentation  that  they  have  laid  him  under, 
ue  is  a  very  unfortunate  person.  And  really 
they  have  given  a  creat  deal  to  lead  into  a  sus- 
picion of  the  troth  of  what  he  is  charged 
with ;  but  we  think  a  good  deal  of  it  is  owmg 
to  the  misfortune  he  lay  under.  Having  been 
a  bankrupt  many  y^ars,  and  not  having  oh* 
tained  a  certificate,  it  was  therefore  impos<* 
sible  for  him  to^carry  oni  any  thing  in  bis  owa 
name;  therefore,  in  the  whole  course  of  hia 
traffic  for  many  years,  he  hatb  been  forced  to 
use  fiptitious^names,  and  thereby  conceal  all 
reoeipta  and  payments.  And  the  consequencn 
of  his  doing  otherwise  is  very  obvious.  TiU 
he  hath  obtained  a  certificate,  whatsoever  ho 
received  in  his  own  name  would  be  subject  to 
the  commissioners.  Therefore  (according  to 
my  instructions)  Mr.  Hales  hath  concealed 
his  dealings.  I  am  instructed,  that  be  had 
coiiBideraUc  dealing  with'one  Samuel  Palmer, 
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and  that  be  was  indebted  to  Mr.  HiJes  in  the 
feum  raeoiioued  ;  and  baring  bad  great  trans- 
actions for  many  tbousan£  of  pounda,  they 
feame  to  a  balance  of  the  account,  and  Mr. 
Palmer  gavf  him  this  note  in  payment.  It  is 
difiBcult  for  us  to  clear  tbinffs  in  such  affairs 
as  require  privacy :  but  it  appearH,  that  be 
hath  traiisacted  great  affairs.  He  bath  books, 
tvbereby  it  appeareth  that  he  hath  traded  for, 
tii^wards  of  300,000/.  and  that  be  bath  traded 
with  this  Samuel  Palmer  for  upwiwds  of 
10,000/.  To  prove  that  ibis  is  not  a  forged 
note,  will  be  extremely  difficult ;  and  I  think 
that  it  matters  not  any  thing  to  Mr.  Hales, 
whether  it  be  so  or  not.  If  it  be  so,  if  this 
note  came  from  Mr.  Palmer  to  Mr.  Hales,  the 
forgery  falls  not  upon  Mr.  Hales,  The  only 
thing  for  us  to  establish  is,  that  it  came  from 
Mr.  Palmer  to  Mr.  Hales.  Tbey  own,  that 
he  said,  when  the  thing  was  recent,  that  he 
had  it  from  Palmer.  It  happens  (I  suppose 
from  a  certainty  that  the  note  was  a  forged 
note)  that  Mr.  Palmer  is  gone  out  of  the  king- 
dom. It  is  impossible  therefore  to  produce 
him ;  and  if  he  was  here,  he  could  not  be  a 
witness.  And,  if  my  instructions  are  true, 
that  Palmer  is  gone,  it  leaves  Mr.  Hales 
without  the  assistance  of  Palmer.  Taking  it 
for  granted  that  he  liath  forged  the  note,  we 
submit  it  that  Mr.  Hales  cannot  be  guilty  of 
the  forgerv.— Another  part  of  the  indict- 
ment is,  that  he  hath  published  this  note, 
knowing  it  to  be  forged.  If  lie  received  it  in 
satisfaction  of  a  debt  or  demand  that  be  bad 
upon  Palmer,  thatexcuseth  him.  Mr.  Palmer 
^ing  gone^  it  is  only  possible  for  os,  first,  to 
establish  Mr.  HalesVi  character,  then  shew 
that  be  is  a  fretA  dealer,  and  produce  hu 
books,  in  which  these  things  are  entered. 
There  are  several  transactions  therein,  some 
many  years  ago,  some  later,  that  will  be 
▼ennedbv  witnesses.  If  there  be  such  trans- 
actions which  we  can  rerify,  we  leave  it  to  the 
Court  bow  far  that  will  avail.  Under  these 
circumstances  we  b^  leave  to  submit  it  to 
your  lordship. 

Seij.  Baynei,  HSy  lord,  and  gentlemen  of  the 
jury;  I  am  counsel  on  the  same  side*.  The 
first  thing  that  lies  under  consideration  is,  whe- 
ther this  note  was  forged  by  Mr.  Hales?  That 
it  was  a  forgery,  tbey  have  given  strong  evi- 
dence; but  the  only  question  is,  first,  Whether 
Mr.  Hales  did  forge  it?  In  the  next  place, 
whether  he  published  it,  knowing  it  to  be 
forged  ?  These  are  the  two  charges  laid  against 
him  in  the  indictment  We  hope,  that  upon 
the  evidence  we  shall  give,  you  will  think  him 
clear  of  what  is  charged.  It  is  well  known,  that 
he  bath  dealt  for  as  g^eat  sums  as  most  in 
Lombard -street :  he  had  the  misfortune  after- 
wards to  fail ;  therefore  he  was  obliged  to  act 
in  a  different  way  from  others.  We  shall  shew 
that  Mr.  Gibson  himself  gave  him  such  credit, 
that  be  trusted  him  with  ^reat  sums  of  money, 
and  with  receiving  rents  in  Kent.  For  us  to 
prove  a  negative,  that  be  did  not  forge  this 
note,  cannot  be   but  by  clrcumstaBoes.    In 
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order  to  charge  us,  tbey  have  gooe  a  great 
way  with  circumstances ;  and  the  qocstioo  is« 
what  validity  these  circumstances  wiU  have 
with  you  ?  They  lay  a  stress  upon  this,  that  he 
gave  directions  to  Rumsey  to  transact  these  af- 
fairs, to  change  hiscloatlis,  bis  wig,  and  to  put 
on  another  hat.  As  to  that,  that  will  depend  a 
great  deal  upon  the  credit  of  Rumsey 'a  evi- 
dence which  be  gives.  Mr.  Rumsey  appears 
to  be  particepi  criminii :  therefore,  tbonjgb  I 
cannot  say  but  this  evidence  is  legal,  yet  it  af- 
fects bis  character  and  credit:  it  is  not  such  as 
if  he  was  an  indifferent  person.  As  to  the  wig, 
thev  made  a  great  noisa,  as  if  it  was  boofftit 
with  a  design  to  impose  on  persons  in  tbat  dis- 
guise. We  shall  shew  tbat  it  was  not,  but  with 
another  design.  Mr.  Hales  and  Rorosey  had 
an  intention,  before  Monday,  to  go  into  the 
country.  He  himself  saith,  that  be  onlv  had 
the  fine  light  wig  which  be  had  upon  bis  bead. 
It  wa^  very  prouer  at  tbat  time  of  the  year, 
tbat  be  should  have  another  wig  to  travel  in. 
Therefore  it  seems  probable,  tbat  it  was  bought 
with  tbat  view,  and  not  to  impose  upon  per- 
sons; since  tbat  could  not  make  an  alteration 
in  bis  cooatenance.  As  to  bis  acting  under  a 
different  name,  that  seems  upon  this  account ; 
Mr.  Hales  bad  the  misfortune  to  have  a  com- 
mission of  bankruptcy  ^awarded  against  him ; 
and  after  long  soliciting  for  a  certificate,  c^ould 
not  get  it:  therefore,  although  be  transacted 
great  affairs,  all  the  sums  which  he  ncgo- 
ciated  were  forced  to  be  under  feigned  and  bor- 
rowed names;  because  if  bis  creditors  knew 
that  he  had  such  credit,  and  negociated  anch 
affairs,  they  would  be  the  harder  upon  him. 
Therefore  there  was  such  a  direction  given, 
tbat  Mr.  Hales  might  not  be  known  to  be  con- 
cerned in  such  an  ifiair. — It  is  incumlient  upon 
us,  first,  to  give  an  account  how  we  came  by 
that  note:  there  was  one  Samuel  Palmer  in- 
debted to  Mr.  Hales  between  6  and  7,0001. ;  he 
came  to  him,  offered  this  note  as  a  security, 
that  be  might  pay  himself  upon  receiving  this 
money ;  thereupon  Mr.  Hales  very  innocently 
took  the  note,  not  questioning  its  goodness. 
Mr.  Gibson  being  a  man  very  well  known,  Mr, 
Hales  knew  that  the  signing  was  bis  hand, 
though  the  body  of  the  note  was  not  written  by 
him ;  and  be  might  be  easily  imposed  upon, 
and  take  this  as  a  good  note.  No  wonder  that 
it  should  be  thought  sa  Thou^eb  Mr.  Poitock 
suspected  this  note,  because  it  was  not  written 
by  Mr.  Gibson's  own  band  ;  yet  it  is  plain,  that 
at  Mr.  Hoare's  shop,  Mr.  Turner  made  no 
scruple  at  all  to  exchange  this  note,  ahd  give 
other  notes  for  it.  Therefore,  though  they  saw 
that  this  note  was  written  on  a  different  piece 
of  paper  froni  what  a  note  of  such  a  value  used 
to  be,  it  is  plain  that  Mr.  Turner  did  not  think 
this  of  so  much  weight.  No  wonder,  there- 
fore, that  Mr.  Hales  should  be  so  imposed  on. 
The  next  part  of  the  coobideration  is.  Whether 
he  published  this  note,  knowing  it  to  be  forged  ? 
For  otherwise  it  is  not  criminal.  Therefore 
the  indictment  rons,  *'  Knowing  it  to  be  foig- 
ed."     NoWy  in  case  that  we  prove  this  first  part 
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whidi  is  in  my  bmf,  voA  1  hope  tbal  the  wit* 
neates  will  oonw  pp  to,  tbe  other  p«rt  will  fall 
to  tbe  gnwod.  Ir  he  cane  fairly  by  il,  he 
caooot  be  said,  knowing  it  to  be  forged,  to  pob* 
Ibb  it.  We  ihall  call  our  witnesses,  .and  sub- 
mit it  to  yonr  lordship. 

Tbe  indictment  my  lord,  mns,  that  he,  vi  et 
•nmt,  viz.  *  verbis  et  figuris  sei^oentibns,' 
foiged  this  note.  Now,  my  lord,  it  is  not  pre* 
tended  that  he  forged  the  name  of  Mr.  Gibson ; 
and  therelbre,  though  1  do  not  controvert  that 
he  that  writes  over  my  name  is  guilty  of  for|[* 
iog  tbe  whok  note,  j^et  not  *  verbis  et  figons 
*  sequentibiis ;'  that  is,  fbrging  the  whole  note. 
Thmfore  being  diarged  nerewilb,  and  they 
admitting  that  hie  did  write  the  name  Thomas 

Just.  Page.   Is  tbe  name  in  the  indictment  f 
Seij.  Bi^/tui.  Yes,  my  lord. 
JwL  Page,    Now  Tliomae  Gibson  is  agreed 
to  be  the  band  of  Mr.  Gibson,  but  not  to  that 


Serj,  Boynet.  No,  my  lord,  1  admitted  that, 
in  stating:  tbe  objection.  I  said,  that  he  that 
wtites  over  my  name  is  guilty  of  forging  such 
a  note,  but  not '  in  verbis  et  fij^oris  sequcnti- 
'  bas ;'  he  n  not  guilty  of  forgmg  the  name  of 
Thomas  Gibson.  They  bate  taken  upon  them 
to  6je  that  this  note  was  *  verbb  et  figuris  se- 
'  ouentibof ;'  then  after  the  body  of  the  note 
foiloweth  Thomas  Gibson.  Now,  my  lord,  we 
apprehend  this  is  not  forged.  Tbongh  the 
substance  of  the  note  is  not  Mr.  Gibson's  hand- 
writing ;  yet  they  own,  on  the  other  hand,  that 
the  name  is  the  hand-writingof  Mr.  Gibson, 
If  so,  it  appears  very  plainly,  that  we  have  not 
forged  this  note  '  verbis  et  ngufis  seqiientibus.' 

Just  Page,  Brother,  do  you  rely  upon  thb 
objection?  If  you  do,  I  will  ffive  yon  my  opi- 
nion of  it  when  the  whole  is  nuisbed. 

Mr.  Grainger  called  and  sworn. 

8eti.  DamelL  Sir,  are  you  acquainted  with 
Mr.  William  Hales? 

Grainger.  1  am  not  personally  acquainted 
with  biro,  though  1  have  known  him  by  sight 
many  years.  1  know  nothing  at  all  of  his 
dealings. 

Serj.  Darnell.  Do  yon  know  Mr.  Samuel 
Palmer  P   Do  you  know  his  dealings  ? 

Grain.  Yes,  Sir,  as  to  Mr.  Palmer,  I  knew 
bim  from  a  child.  I  married  his  mother.  He 
was  brought  up  at  the  East  India  house,  was 
sent  by  the  East  India  company  into  Persia, 
aod  lived  there  many  years.  Not  having  the 
eooouragement  that  he  expected,  be  returned 
thence,  but  stayed  in  Turkey. 

Just.  Page,  Were  you  there  with  him  ? 
After  became  home,  what  did  you  know  of 


Grainger.  A»  be  came  home  through 
Turkey 

Just.  Page.  You  cannot  say  that  upon  oath, 
since  you  were  not  there  with  him.  Did  yon 
know  him  here  at  London  after  his  return? 
What  did  be  deal  in? 
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.  Grainger.   I  know  not  of  any  dealings  be 
had  in  England. 

J  ust  Page.  Do  von  know  of  any  transaetioii 
between  him  and  Mr.  Bales? 

GrwMLer.  He  told  me 

Just  Page.  That  is  nothing.  What  substance 
was  be  of? 

.  Grainger.  He  bad  no  substance  at  all,  for  he 
was  an  insolvent  man. 

Just  Page.  How  long  since  be  was  n 
London  ? 

Grainger.  Within  a  twelvemonth. 

Thomoi  AyUtf  esq.  called  and  sworn. 

Serj.  Baynef.  Yon  are  desired,  Sir,  to  give 
an  account,  whether  you  know  the  defendant 
Mr.  Hales,  how  many  years  you  have  known 
him,  and  what  is  your  ojpinion  of  bin  ? 

Aylei.  I  have  Icnown  him  twenty-three  yeare 
and  upwards,  when  partner  with  sir  Stephen 
Evance,  with  whom  1  kept  a  considerable  cash 
all  that  time :  I  received  a  great  many  civi- 
lities from  Mr.  Hales  upon  several  occasions, 
for  which  I  have  always  had  a  good  opinion 
of  bim. 

Serj.  Baynes.  What  opinion^  had  you  of  bb 
character  ? 

AyUi.  I  took  him  to  be  of  ae  good  a  cha« 
racterasany. 

Serj.  Baynei.  Do  you  know  of  any  consider- 
able  sums  passing  through  bis  bands,  dnring 
these  vears  that  you  have  known  bim  ? 

Jyles.  Not  any  since  bis  failure. 

.  Mr.  Laey.  I  beg  a  word  of  tbe  same  sid« 
with  the  other  gentlemen.  As  to  the  exception 
they  have  made,  it  will  not  be  contended  (I 
believe)  but  that  they  might  have  hud  it  other* 
wise.  They  might  have  made  it  a  forgery  of 
the  note,  though  they  had  set  it  forth  otherwise. 
Our  objection  is,  Wnetber  **  verbis  et  figurie 
sequentibus"  doth  not  tie  it  down  to  the  second 
part  of  the  note  as  well  as  tbe  rest?  Aootber 
thing  is  this;  they  bate  given  an  account  of 
the  publication  at  London  in  Mr.  Hoare's  shop  ; 
whether  sbonkl  not  the  forgery  be  fixed  in  Lon- 
don too  ? 

Just.  Page.  If  a  forged  note  be  published  in 
two  counties,  may  not  the  prosecutors  lay  it  in 
which  they  will  ?  And  tbe  indictment  too  is  in 
London,  li  that  were  any  objection. 

Mr.  Lacy,  Should  not  tbe  forgery  be  local  at 
well  as  tbe  publication  ? 

JustPifge.  Yes.  If  thatvery  actof  foigery 
had  been  in  Middlesex,  it  ought  to  have  been 
tried  there :  But  where  there  is  no  positire 
and  direct  proof  of  the  forgery,  but  tbe  whole 
arises  from  circumstances,  some  in  Loudon, 
and  some  in  Middlesex,  it  msy  be  laid  in  ei- 
ther ;  or  it  would  be  impossible  that  any  artful 
person  should  be  convicted  of  forgery  ;  it  is  bat 
being  alone  when  he  couimits  the  fact,  and  be 
is  safe.  And  tbe  objection  will  be  as  strong  in 
one  county  as  in  another ;  and  then,  if  your 
doctrine  be  true,  he  can  be  tried  no  where, 
which  sqre  is  not  so.  You  know  a  fj^lony  may 
be  tried,  in  any  county  where  the  goods  are 
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lbaadoDtfie|frkoiief.  Astoyoorothcrofcj^e- 
tion,  that  the  indictmeot  it  for  forffiogf  the 
wM6  note,  vliereai  Tbo.  OibfeOD  is  Mr.  Oib- 
sod's  owd  baDd-writiDgf ;  that  is  extmordinarj'. 
Did  Mr.  Gibson  pot  fatt  name  to- that  bill?  No. 
8ii|ipooe,  in  a  less  degree,  Mr.  Oibsoo  Ikd  gireo 
his  note  tor  a  less  som,  and  Mr.  Halee  baa  only 
made  it  for  a  srealer,  vrould  not  that  hate  been 
m  fomry  of  the  whole  bill  ?  Yon  know  it  is  eo 
ef  a  bond,  bank,  of- other  bill,  in  every  day's 
common  experience. 


Att.  Gen,  My  lord,  this  wai  the  same  cine 

ard's.     There  it  was  achndged, 

that  Mr.  Ward  forged  a  note  of  ibe  dnke  of 


Buckingham's  in  that  form.  There  was  no 
Mretence  hot  that  it  was  (as  originally)  the 
dnke  of  Bockingbam's  note.  This  objection 
was  then  osade,  hot  It  was  oTef^raled,  That 
Ibe  altering  a  material  part  was  making  it  en- 
tirely another  bill. 

Seij.  Darnell,  My  lord,  we  hkwe  done  with 
our  Defonoe. 

.  StU,  Gen.  My  lord,  as  their  defanee  hath 
given  us  no  further  occasion,  we  shall  not  take 
up  your  lordship^s  time  .with  any  reply. 

Jnst.  Page,  Gentlemen  of  the  JiHry,  the 
prisoner  at  the  bar  is  indicted  for  furgiosf  a  *ote 
of  Mr.  Gibson's  of  6^400/.  and  ato  ror  pub- 
lislung  this  notei  knowing  it  to  be  forged ; 
vpon-  which  two  things  are  proper  for  your 
consideration :  Pint,  ^pllemeD)  by  whom  this 
note  was  forged,  (for  it  is  agreed  to  be  s  foiged 
note)  whether  by  the  prisoner,  or  if  he  was 
privy  to,  or  concerned  in"  it  P  And  secondly, 
Whether  he  i»gntlty  of  the  publication  of  ft 
knowing  it  to  be  forged  ?  There  have  been  a 
mat  number  of  vAtoemm  eoramined  ;  and  I 
mmld  have  gone  over  the  whole  evidence  as 
it  was  giveui  but  the  counsel  for  the  prisonei' 
have  eased  me  of  that  trouble^  Pottery  ie 
What  ooncyms  every  Engliahmatt :  As  paper- 
credit  ie  come  to  that  hclgbt  it  b  now  in,  Hie 
iMmost  care  onght  to  be  uken  to  preserve  tb«t 
credit:  but  sttlldie  innocent  must  not  sufibr. 
As  to  this  Bole's  being  forged,  which  bath 
taken  up  the  most  part  of  the  very  long  time 
thb  cause  hatfi  been  trying,  the  connsel  for 
the  prisoner  all  9gno  that  it  is  a  forged  note ; 
aftd  then  it  will  be  to  no  porpose  tosom  up  that 
part  of  the  evidence  to  you.  I  shall  therdbre 
take  notice  only  of  snch  parts  as  go  to  prove 
Mr.  Haltfs  himself  guilty  of  this  forgery,  or  of 
bis  pnblicatioB  of  it  knowing"  it  to  be  forged. 

The  two  first  witnesses  were  Philip  and 
Robert  Booth,  which  may  be  proper  to  be 
taken  notice  of  by  and  bye. 
.  The  third  witness  wae  Ramsey,  who  hath 
gene  tbvongh  this  whole  matter,  and  whoee 
oredit  hath  lieen  supported  by  others  of  nn- 
fMStkmable  repatation  in  every  material  cir- 
cnustance.  He  tells  yon,  he  was  no  dealer 
e  in  thb  kind  of  bnsmess,  but  a  perfect  stranger 
teit,  bred  up  to  the  sea:  thai  he  hath  been 
aeanainted  with  the  prisoner  for  about  a  year, 
and  from  June,  till  th'b  tlltoe  this  foct  waar 
commitled,  wis  very  mwih  with'hka.    This 


note,  which  was  Kdd  and  shethi  to  yon,  bun 
date  the  7th  of  September  lull  t  and  the  whole 
manetgemeat  wns  carried  on  till  the  9Ui.  He 
saith,  that  on  the  7th  of  September,  whidi  yfM 
Sainrday,  he  was  af  Mr.  Hatoi's,  not  then 
knowing  that  he  was  to  dip  his  fingifr  fbr  liinl 
Itt  so  vue alhing.  He  says,  Mr.  Hiflee  only 
then  told  bkn,  uat  he  most  go  mto  the  ddj 
wHh  him  en  some  busioess;  a^d  that  Ins 
dress,  f^hloh  vi^  a  i^  ^aiildoat  and  breeches, 
were  not  ptopel-  to  ^pear  in,  in  the  atfidr  he 
had  to  employ  him  in ;  attd  that  he  hdd  pro* 
vided  him  another  (the  same  whiA  Homsey 
has  now  on).  That  he  wto  not  tftmkgfitt  dis- 
guised enough,  but  #ali  in  ibis  new  drees' cai^ 
ried  U>  Holborfa,  ^d  there  had  tlbiuSk  perake 
bought  for  him,  and  a  letter-case  With  ^pers 
pa«  in,  as  a  man  of  betsiness ;  fiMi  wvenoe, 
after  be  was  equipped  In  this  disgafae,  be  and 
the  prisoiher  went  together  to  John's  coflbe- 
hoiise  in  Shire-latoe. 

You  will  observe,  gentlemen,  Mr.  HaM,  ss 
Ikrmsey  swears,  did  not  then  discover  to  him 
what  he  was  to  do ;  but  it  was  to  come  oat  as 
by  accident,  which  was  thus :  soon  after  they 
came  to  the  eoflbe-house,  a  porter  with  a  letter 
directed  to  Roms^,  came  there,  which  Mr« 
Hales  immediately  took  ftom  the  porter  and 
opened;  which  then  appeared  to  be  a  cover 
with  this  note  in  it,  and  nothing  writ  on  tiie 
cover  but,  Lady  Harriot  Elliot  4,900/.  Sir  John 
Hynde  Cotton  2,100l.  This,  Rumsey  says, 
he  did  not  understand ;  nor  did  ^  prisoner 

gvt  him  leave  to  open  the  letter,  knowing  (as 
umsey  says)  he  was  unacqufdnted  with  me 
contents  of  it.  Bnt  when  Mr.  Hales  had 
opened  the  letter,  he  explained  to  him  what 
the  two  names  and  figures  meant,  and  then 
toM  him,  he  would  have  him  go  to  Mess.  Snow 
and  Poltock's  with  this  note,  and  g^t  ofthem 
two  bills,  one  for  lady  Harriot  Elliott  for 
4,300/.  the  other  for  su-  John  Hynife  Cotton 
for  3,100/.  and  told  him,  that  Mr.  Snow'^  shop 
Was  a  little  wHhont  Temple-bar,  and  did  not 
so  much  as  trust  Rumsey  out  of  his  sight,  but 
went  with  him  oter-aj^nst  the  door.  Rum- 
sey goes  inv  where  was  Mr.  Pollock.  The 
first  thing  Mr.  Rumsey  does  is  to  pibdnoe  a 
Bank-note  of  40/.  and  lO/.  in  money,  and  to 
take  his  note  for  50/.  and  then  pfodueies  the 
note  for  6,400/.  But  Mr.  Pollock  bong  a 
very  carefol  man,  and  being  now  called,  says, 
he  made  much  the  same  observations  that  I 
beliere  you  have  .all  made  on  view  of  it.  He 
says,  it  was  an  odd  sort  of  a  bill ;  that  he  never 
had  any  of  Mr.  Oibion's  bills  but  of  his  own 
band-writing;  and  that  this  was  writ  on  so 
scanty  a  piece  of  paper,  that  he  would  not 
meddle  with  it. 

When  Rumsey  came  out  of  the  shop,  he 
says  he  found  Mr.  Hales  over- against  the 
door,  where  he  left  him,  and  tells  him  what 
ill  success  be  had  had,  and  gives  him  back  the 
note :  whereupon  the  prisoner  and  Rumsey  go 
back  to  the  coffee-house,  and  there  the  prisoner 
said,  he  meet  try  elsewhere,  and  named  Mr. 
Hoare's.    And  to  give  Ramsey  credit  there, 
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be  wM  fiivl  lo  pny  uml  Hmre'c  70/.  tl^t  i% 
Mr.  Foltodi'sDot^  for  dO/.  aed  %^L  in  raoney^ 
•od  to  take  Here's  bill  fpr  70/.  which  wa9 
dooa :  that  it  waa  tht^a  acaroe  light ;  and  «rery 
one  koowiog  Mr.  Gibaoo'a  v«r^  great  credit, 
Hr.  Tamer,  who  waa  theo  id  the  ahop,  wiih- 
out  obBorviog  muoh  this  note,  takea  it,  and 

Eves  RavDsey  two  others.  But  Mr.  Hales 
kd  then  directed  Ruuiaey  not  to  take  the 
^,3001.  note  to  Udy  Harriott  Elttoit,  but  to 
sir  Riohard  Grqarenor  or  bearer^,  and  the  9,100/. 
aotf  to  air  John  Hjrude  Cotton  or  bearer ;  and 
that  Turner  coufirma.  And  Ruwsey  awears, 
that  the  prisoner  also  shewed  him  Mr.  fioare's 
shop,  and  went  with  him  almoat  to  the  door. 

When  Rumsey  had  qqcceeded  at  'Mr. 
Jloare^  he  saya,  he  found  the  priaoner  wail- 
iaj^  at  a  fruil-ataU,  a  small  distance  from  the 
ibop;  and  there  he  gave  the  prisoner  the  70/. 
aotty  and  the  notes  he  had  reocifed  in  ez- 
ebabge  for  Mr.  Gihsou's.  Rumsey  ^awears, 
be  was  to  get  nothing,  and  that  the  prisoner 
bad  the  whme  profit  But  tliia  would  not  do 
the  priaouer'a  bpsiness,  nor  did  be  rest'liere. 
The  nejU  thing  therefore  ia  to  make  the  heat 
of  Acae  notes,  and  to  manage  mattera  lo  aa 
^st  to  be  traced  ^  found  oul;  in  which,  gen- 
llemen,  it  waa  certainly  right  that  the  notes 
fbooM  be  ebified  and  chansed,  difided  and 
subdivided,  aa  much  aa  posatble,  that  no  track 
af  them  inight  be  seen :  and  for  this,  Riuna^ 
•ays,  that  be  accordingly  did  ^  with  these 
botes  by  the  priaoner^  duection,  from  one 
goldsmuh  tjO another}  Arst  with  the  4,900/. 
aote  to  Mr.  Woodwaiid'a,  who  would  not 
neddle  with  it;  thence  to  Mr.  Brasafey'a, 
where  he  cbaoged  it  ler  four  bills,  which  be 
gaTjito  Mr.  Bides,  who  waited  for  him  at  a 
eoffee-bonae. 
The  notes  Ruassey  recetved  at  Mr.  Braa^ 
ijf's  t)»e  g«Hdsmith'a,  in  excbasige  for  Mr. 
losre's  note  of  4,300/.  ware  four,  ris.  one  for 
l,200/«  on^  for  1«]00/.  and  two  for  1,0001. 
SMb,  all  made  payable  to  one  Samuel  Palmer, 
in  whoaa  name  Rumsey  waa  instructed  by 
Hales  to  tal^e  these  notes,  and  waa  himaelif 
directed  ^xy  the  prisoner  to  go  by  the  name  of 
Fowler,  which  be  did ;  and  the  prisoner  was 
10  watchful,  that  he  waited  about  Air.  Braa- 
sei'ssbop  during  ail  the  time  Rumsey  was 
tbeie. 

RamaqfT  aaya,  that  he  went  and  lay  at  Mr. 
Hake's  that  and  the  next  night;  and  Mr. 
Hsiea  bid  him  be  ready  on  Mooihy  morning 
la  that  dreaa  he  bad  tlien  put  on :  Md  accord  • 
io(riy  on  Monday  morning  he  went  with  him 
to  /aneway'o  o<mee-hooae,  wbew  it  waa  fixed 
how  be  should  dispose  of  these  notes,  and 
wasdiraoted  by  the  prisoner  to  go  to  Mr.  Al- 
4ennaa  IJimk^'s  to  make  ot£sr  alterations, 
tad  then  to  the  broker's  for  the  bonds  he  bad 
besppke^  who  told  him  he  had  only  got  1 ,000/. 
worth,  whicb  Rumsey  saya  he  had,  and  af^ 
terwaids,  on  biagoinff  agidn,  had  move. 

Gentlemen,  I  ha^  htid  rtbial  before  you,  not 
fcr  year  consideration  whether  Mr.  Gibsen'snote 
vasfoffed,  fiv  that  ia  «d«uttcd ;  but  how  for 
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Mr.  Halea  baa  been  caneemed  an  ador  in 
thia  affair ;  and  to  put  you  in  mind  (if  Rumaey 
sweara  true)  that  he  waa  only  the  cat'a  claw» 
and  a  mere  tool  for  Hales,  and  that  Helen 
contrived  and  oodered  every  thing. 

When  all  this  waa  ao  anceessfully  curieil 
through,  the  prisoner  sends  Rumsey  to  the 
Bank  for  money,  where  the  matt^  cornea  toi 
be  discovered  in  this  manner. 

Mr.  Humphreys  swears,  that  he  being  Mr. 
Hoare*a  out-goiog  clerk  to  carry  billa  abroadi 
and  receive  money,  on  Monday  mornbg  ha 
went  to  Mr.  Gibson's  with  ibia  note  for  6,4001 
Mr.  Gibeou,  he  saya,  waa  gone  to  Bath ;  ami 
it  19  remarkable  that  the  note  ia  dated  on  % 
day  when  he  transacted  no  bu&ineaa,  and  it 
was  not  published  tiU  he  was  gone  to  Bath. 
Mr.  Humphreya  says,  that  he  not  meeting, 
with  Mr.  Gihaon's  caahier,  desired  the  mone^ 
should  be  4>aid  into  the  BaJok,  and  left  the  aoln 
for  that  purpose.  When  Mr.  Gibson's  caahieri 
Mr.  Phillipa,  came  home,  he  aaya  be  had  the 
bill,  and  looking  upon  it,  aaw  gieat  reason  to 
auapect  it,  and  thought  it  not  probable  Mr. 
Gibson  should  draw  a  bill  aa  that  waa.  He 
saith,  that  in  all  bia  tioie  be  never  knew  Mr. 
Gibson  sign  such  a  note,  nor  an^  note  for 
money,  but  of  bia  own  hand«wnting.  The 
size  of  the  paper  also,  be  saya,  confirmed 
hia  suspicion.  And  sure,  gentleaMn,  paper 
mtiat  be  very  dear,  that  a  note  fiur  aueh  a  aum 
dranld  be  wrote  on  so  aeanty  a  pieee  aa  you 
have  nroduoed.  Bat  the  caabier  further  aays, 
that  looloiig  on  the  note,  be  found  there 
waa  a  oftaniust  alteration  in  the  writing ;  Tho* 
maa  Gibaon  waa  Mr.  Gibaon'a  hand,  but  a 
msure  appeareil  above  ft, and  the  letter  oin  the 
word  *  For*  to  beintruded  in  it,  and  wrote  with 
another  ink.  You  have  all  aeen  the  note,  and 
to  me  it  aeems  very  plaia,  that  the  letter  o  waa 
not  otiffinaUy  written  in  that  place.  Andtogive 
youatleasta  very  probable  account,  that  thia 
word  was  at  first  •.FreeP  and  not<  foHand  done 
hyMr.Haleabimaeli;thefir8twitneaa(Mr.  Phi- 
lip Booth)  you  will  remember  awears,  that  the 
prisoner  some  time  ago  prevailed  on  him  to  get 
of  Mr..  Gibaon  twofranlai  on  two  letten  of  Mr. 
Hales,  directed  to  Robert  Booth,  eao.  of  Brie- 
tol, ;  and  says,'tbat  the  foldinga  of  thoae  iettera 
were  hrge  enough  to  tear  olt  the  piece  nno-^ 
doced.  And  Robert  Booth,  eaq.  of  Bnatolt 
sajra,  there  ia  no  other  of  that  name  there^- 
and  that  he  never  received  eny  letter  franked 
byMr.Gfoaon.  And  aathmga  of  thia  kind  are. 
genendlymadeoutbycironmetancea,  itaeema. 
no  very  bard  thing  to  ersaetbetwee'f^  and^Hit 
theo  between  the  iP  and  r,  in  such  a  manner  ee 
thb  has  beep  shcnm  to  you.  Gentlemen,  Mr/ 
Humphseys  goes  further,  and  aays,  that  coingi 
to  the  Bank  about  nooa  that  day,  hefeimd  tb«U 
Mr.  Gtbaen'e people  had  not  paid  in  thia  ana; 
at  which  be  aaya  he  waa  pretty  muoh  enrprized» 
knowing  Mr.  Giheon'o  credit  and  tbecaretnl«> 
neaa  of  bia  people;  end  went  again  to  Mr.  Gib* 
son'a  to  know  whaO  theveaasn  Hfes ;  where  he 
waa  informed  of  the  dlsooteryir  ^kioh  cam% 
oatthua.   Mr.  Hoara'atwsi  notea  having  been. 
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ihifM  and  changed  about,  as  you  hare  heard, 
some  part  of  the  money  was  at  last  in  Bank- 
bills,  and  there  Rumsey  that  Monday  roomingf 
veceires  650/.  on  account  of  those  bills,  before 
the  fraud  was  discovered.  But  from  what  ap- 
peared at  Mr.  Gibson's,  and  the  Bank- numbers 
of  the  bills  delivered  being  entered,  care  was 
taken  to  examine  the  receipt  book,  to  see  who 
came  for  any  more  money  on  those  bills.  And 
Mr.  Maddox  tells  you,  that  he  having  notice 
given  him,  ordered  the  clerk  that  paid,  when 
any  body  came  with  those  bills,  to  seem  ready 
to  pay  the  money,  but  to  delay  it  till  a  constable 
could  be  fetched:  that  soon  after  Rumsey  came 
a^n,wben  a  constable  was  fetched,  and  charged 
with  Rumsey.  He  at  first  declined  to  give 
any  account  of  his  name,  or  where  he  had  the 
note ;  at  length  he  told  Mr.  Maddox,  that  if 
they  wonid  let  him  write  a  letter,  he  would 
send  it  to  the  person  he  had  the  note  from ;  and 
liocordingly  writes  a  letter  to  Mr.  — — 
(with  a  blank)  at  Robin's  coffee- bouse;  with 
which  the  constable,  with  some  of  the  clerks  of 
'the  Bank,  went  immediately  to  see  who  was 
there,  and  fouud  three  persons  besides  Mr. 
Hales.  The  three  were  neighbours  whom  the 
coffee-man  Icnew  :  Mr.  Hales  was  a  stranger 
to  him,  but  known  Co  the  officers  of  the  Bank. 
IV hen  be  was  seized,  Mr.  Rumsey  was  exa- 
mined again,  and  owned  that  that  was  the  very 
person  who  sent  him  with  the  bill.  Upon  this 
Hales  was  carried  on  stairs,  examined  and 
searched ;  and  not  only  one  of  those  bills  that 
liad  been  received  found  upon  him,  but  also  an 
account  onder  Mr.  Hales's  own  band,  that  ex- 
actly tallied  with  the  JU»ount  Rumsey  ffave. 
And  Mr.  Maddox  says,  the  prisoner  owned  the 
account  to  be  his;  and  the  notes,  bonds, 
broker's  account  of  the  bonds  bought,  and  ef- 
fects ibund  upon  him,  to  be  the  very  produce  of 
the  6,400/.  JSo  that,  ^tlemen,  you  will  now 
lake  it  'into  your  consideration,  that  the  evi- 
dence agarost  the  prisoner  doth  not  depend 
singly  on  the  credit  of  Rumsey,  but  that  he  is 
■opported  by  the  number  of  witnesses  you  have 
had,  and,  in  particular  by  Mr.  Maddox,  and 

J  which  cannot  err)  the  account  and  produce  of 
be  money  taken  upon  him. 

Thus,  gentlemen,  the  forgery  being  admitted, 
I  have  laid  before  you  that  part  of  the  evidence 
that  principally  affects  Mr.  Hales,  and  that  goes 
to  prove  him  either  guilty  of  the  forgery,  or  of 
the  publishing  of  this  note,  knowing  it  to  be 
forged.  As  to  the  forgery,  gentlemen,  of  this 
note,  by  Mr.  Hales,  1  must  leave  it  to  yon  upon 
the  strength  of  this  evidence,  wliich  has  been 
very  long,  and  (I  doubt  not)  fully  observed  by 
yott ;  and  that  you  will  give  it  its  just  weight. 
Bat  as  to  his  publishing  it  knowing  it  to  be 
forged,  he  hath  not  given  you  the  least  colour 
of  eridence  to  the  contrary  ;  and  I  must  tell 
yoo^  wherever  a  for^  note,  or  other  thin^  of 
that  nature,  is  found  in  any  one's  hands,  it  is  in 
law  a  strong  evidence  that  be  is  the  forger,  un- 
less he  can  give  some  account  of  iL  But  here 
vou  are  only  told,  that  he  bad  it  from  Palmer ; 
bat  not  one  word  of  proof.    Mr.  Hales's  coon- 
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sel  have  indeed  olfered  to  yoo  in  his  defonee, 
first,  that  he  is  a  gentleman,  and  shall  not  be 
presumed  to  be  guuty  of  such  an  offence  ;  nor, 
^tlemeo,  sliallany  other  on  a  bare  presump- 
tion. But  here,  gentlemen,  u  great  atrength 
of  evidence  that  affects  him  ;  I  do  ix>t  know 
that  i  have  met  with  a  stronger  proof  of  tbe 
very  fact ;  it  is  not  to  be  expected.  They  have 
also  told  you,  that  he  was  a  bankropt,  aod 
could  not  get  a  certificate ;  that  the  commisBito 
of  bankruptcy  against  him  was  about  twenty 
years  ago.  They  say,  that  upon  that  acoooot 
he  was  forced  to  make  use  of  other  names  in 
his  dealings,  and  sometimes  fictitious  ones: 
that  he  hath  traded  for  upwards  of  300,000/. 
in  that  time:  that  Palmer  was  much  employed 
by  him,  and  entrusted  in  the  carrving  on 
that  trade,  and  being  thereby  indebted  to  Mr. 
Hales  in  above  7,000/.  gave  him  this  note  in 
part  of  payment ;  which,  as  to  his  trading  in 
that  manner,  I  think,  is  so  for  firom  j&sttfyiog 
his  character,  that  it  is  of  itsdf  a  crime  not  mncb 
less  than  that  with  which  he  stands  charged. 
A  man  that  is  a  bankrupt,  if  he  afterwards  be- 
comes able,  ought  in  honour  and  oonaeieiicels 
Eay  his  just  debts.  It  is  not  the  first  time  I 
ave  known  that  done  :  general  Wood  was  a 
draper,  failed,  and  paid  very  little ;  he  west 
into  the  army  for  bread,  and  proved  so  gallint 
a  man,  that  he  raised  himself  to  be  a  general. 
He,  like  a  good  Christian,  and  a  man  that  did  as 
he  would  be  done  by,  paid  his  debta  to  die 
full ;  which  if  the  prisoner  had  done,  it  vroiild 
have  given  him  a  much  better  character.  Geo • 
tlemen,  his  counsel  have  toM  you  be  carried  oo 
a  vast  trade  for  twenty  years  ;  but  do  they  tett 
you  that  his  creditors  were  the  better  for  it,  or 
were  ever  paid  one  penny?  No,  gentlemen, 
they  did  not ;  and  therefore  I  must  leave  it  to 
you,  whether  this  was  not  obeoontinued  act  of 
fraud  to  cheat  his  creditors ;  if  so,  it  will  affect 
the  prisoner  qnite  another  way  than  bis  counsel 
intended  it.  And  though  two  or  three  witnesses 
were  called  to  give  evidence  of  the  dealings  be- 
tween Mr.  Hales  and  Mr.  Pftlmer,  there  was 
not  one  thing  proved:  so  that,  gentlemen, 
there  seems  very  little  for  you  to  c<msiiier. 
Yon  have  a  number  of  concurrent  witnesses, 
that  have  given  you  a  iiill  and  clear  account  of 
this  whole  transaction ;  that  this  was  contrived, 
managed,  and  carried  on  by '  the  prisoner  in  a 
very  extraordinary  manner,  and  which  there 
was  not,  nor  couid  be  any  reason  for,  but  to 
avoid  bein^  detected  of  the  vile  crime  he  is  now 
charged  with ;  nor  can  there  be  any  doubt  bat 
tbe  whole  produce  of  this  note  was  for  his  be- 
nefit, the  account,  bonds,  and  bills,  having  been 
found  in  his  pocket. 

I  must  leave  it  to  you,  gentlemen :  but  never 
was  stronger  evidence  than  here  is,  that  Mr. 
Hales  is  the  author  of  this.  So  that  i  think, 
gentlemen,  if  you  believe  the  evidence,  the 
charge,  one  way  or  other,  is  fully  brought  to 
the  prisoner's  door.  If  you  believe  him  gnilty  of 
the  forgery,  you  will  then  find  him  guilty  ge- 
nerally of  the  whole  indictment:  but  if  you  are 
not  satisfied  of  that,  you  wiU  only  find  bia 
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irnilty  of  th»  other  part  of  the  indictment ;  or, 
if  you  can  opon  this  eridence,  you  may  acquit 
hhn. 

The  Jury  beiugf  withdrawn,  after  a  few  mi- 
nutes vtaVy  broo^t  the  prisoner  in  Gailty  of 
ftw^tuf  the  note,  and  of  publishing  the  same, 
knowing  it  to  be  forged. 

Tlw  prisoner  was  a  second  time  indicted 
upon  the  statute  of  S9  HC  8,  c.  1,  for  obtaining 
money  by  false  tokens.  To  which  indictment 
the  defendant  pleaded  Not  Outlty ;  and  the 
same  eridencey  ih  substance,  being  offered  as 


npon  the  former  indictnient,  the  jury  brdugbt 
htm  in  Guilty. 

It  is  stated  in  the  former  edition,  that  this  full 
report,  taken  in  short-hand  by  order  of  Mr. 
Gibson,  was  not  obtained'  in  time  for  insertion 
near  to  the  other  Cases  respecting  Rales,  in 
which  part  of  the  work  was  therefore  substi- 
tuted a  short  account  of  the  trial  taken  from 
the  Session  Paper.  This  full  report  being  now 
gfiven  in  its  proper  place,  the  abridgement  from 
the  Session  Paper  is  omittetl.  In  that  abridge- 
ment the  trial  is  stated  to  have  been  on  De« 
cember  9tb,  1738. 


472.  The  Trial  of  Mr.  William  Hales,  at  the  Sessions-House  in 
the  Old-Bailey,  before  the  Lord  Chief-Baron  Pengelly,  Mr. 
Justice  Reynolds  (afterwards  Lord  Chief-Baron),  Sir  William 
Thompson  (afterwards  Baron),  Serjeant  Raby,  and  several  of 
his  Majesty's  Justices,  for  Misdemeanors,  in  forging  several 
Notes  and  Indorsements  in  the  Name  of  Samuel  Edwards, 
esq.  and  publishing  the  same,  knowing  them  to  be  forged  :** 
3  George  n.  a.  d.  1729. 


January  20, 1799. 

CI  cfArr.  OyEZ.  All  oianner  of  per- 
■aos  that  have  any  thing  to  do  at  the  sessions 
«>r  Oyer  and  Terminer,  held  for  the  city  of 
Londoa  and  coonty  of  Middlesex,  draw  near, 
and  give  your  attendance. 

Oyes.  You  good  men  of  the  city  of  London, 
sammoned  to  appear  here  thia  day,  upon  the 
Trial  between  our  sovereign  lord  the  king  and 
\Villiaiii  Hales,  answer  to  your  names,  as 
called  unon,  &c. — James  Filmer,  Samuel  Cran- 
mer,  Richard  Knollys,  William  Howard, 
Benry  Rqgers,  Abraham  Fowler,  Robert  Knap- 
lock,  Robert  Kendal,  John  Hearne,  Thomas 
SMraiDC,  Thomas  Court,  Ralph  Knox,  Thomas 
Ford,  Cornelius  Mason,  John  Pote,  Richard 
Cbauocy,  James  Coulter,  Henry  Sprasrg» 
Joiieph  Jackson,  Henry  Ashhnrst,  John  8eT- 
lidge,   William   Selwyn,  Samuel   Craighead, 

Frederick  Staunton, iHoskyns,  John  Jeu- 

kyns.  NichoUs  Beresfield,  Edward  Tay,  Peter 
drooch. 

Clcik,  You  shall  well  and  truly  try  this 
ifsue  l>etween  our  sovereign  lord  the  king  and 
WUIiau  I  l^les.    So  help  you  God. 


Samuel  Cranmer, 
Richard  Knollys, 
William  Howard, 
Abraham  Fowler, 
Robert  Knaplock, 
Tbomaa  Swaioe, 


JCIRT. 


Thomas  Ford, 
Ralph  Knox. 
Comelios  Mason. 
John  Pote, 
Richard  Chauncy, 
Joseph  Jackson. 


*  See  the  preoediag  and  following 
VOL.  XVII. 


CUrk,  Oyess.  If  any  man  can  inform  oor 
sorereign  lord  the  kins',  the  kind's  jnstices,  the 
king's  attorney,  the  kind's  serjeants,  in  this 
caose  between  our  sovereign  lord  the  king  and 
William  Hales,  let  him  now  come  forth. 

.  Attorney  General.  (Sir  Philip  Yorke,  after- 
wards earl  of  Hardwicke).  My  lord,  we  desir» 
that  those  that  were  summoned  on  the  jury, 
who  happened  not  to  be  sworn,  should  stay, 
lest  when  Mr.  Kinnersley  is  arraigned  therii 
should  be  a  defect  of  jurymen. 

It  was  ordered  accordingly  by  the  Court. 

Clerk  ofArraigm,  Gentlemen  of  the  jury, 
William  Hales  sUnds  indicted,  by  the  name  of 
William  Hales,  late  of  London,  goldsmith,  ibr 
that  he  being  a  person  of  erilfame  and  conver*- 
sation,  and  endeavouring  Samuel  Edwards,  esq. 
and  divers  others  willingly  to  defraud,  on  tho 
Itt  of  June,  in  the  parish  of  »  had  in 

his  custody  a  certain  note,  bearing  date  Mity 
17, 17S8,  by  which  note  it  was  supposed,  that  ' 
Mr..  Robert  Halesf  did  promise  to  pay  unto* 

t  This  Robert  Hales,  esq.  Jan.  ST,  1798-9, 
was  tried  at  the  King's-benck  bar,  Westmin* 
ster,  by  a  special  jury  of  the  county  of  Mid- 
dlesex, of  which  sir  George  Walters,  knt.  was 
foreman,  on  an  indictment  for  a  miBdemeanor« 
for  that  the  said  Robert  Hales,  esq.  wouM  hava 
defrauded  Samuel  Edwards,  esq.  of  800/.  by 
means  of  a  note,  drawn  by  the  said  Robert 
Hales,  esq.  for  800/.  payable  to  Samuel  fid- 
wards,  esq.  or  order.  Tbo  paper;  on  which 
the  said  Note  was  drawn,  having  the  name  of 
the  said  Saaiuel  Edwards  on  the  baok  thereof, 
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Si^miiel  EJjflrardSy  esq.  thp  fiill  sum  of  800t ; 
and  that,  on  the  ^ame  note,  with  an  intent  to 
defraud,  in  the  fiaripb  afqresajd,  be  did  rraudu- 
lemly  and  d^eilfullj,  on  tlie  13tb  df  June, 
focge  ajid  countq|:feit  a  certain  indoriement,  to 
the  great  daipage  of  the  said  Samuel  Edwards, 
esg.  to  the  hreapli  of  his  majesty's  peace,  and 
the  ill  example  of  his  majesty's  subjects  in  like 
ea^e  offending. 

lAr.  Strange.  May  tt  please  your  lordship, 
aqd  vou  ffentlemeu  of  the  jury,  the  prisoner  at 
the  bar,  William  Hales,  standeth  indicted  for 
foi^ng,  counterfeiting,  and  publishing  an  in- 
dorsement of  Samuel  £ldwards,  esq.  on  a  pro- 
missory note.  The  indictment  sets  forth,  that 
the  prisoner  <)id  eudeavoar  to  deceive  and  de- 
fraud Samuel  Edwards,  esq.  and  olhen  bis 
majesty's  sulpects,  having  in  his  possession  a 
certain  promissory  liote,  under  the  band  of 
Robert  Hales,  heaniig  date  May  17,  1728,  by 
which  note,  this  Robert  Hates  is  supposed  to 
proufi^^  tq  pi|y  to  Samuel  Edwards,  esq.  or 
o^der,  a  certain  sgm  of  bOO/.  having  this  note  in, 
his  custody,  did  forge  and  counterfeit,  and 
caused  to  be  forged  and  counterfeited,  a  certain 
indorsement  on  Uie  same  note,  viz. 

<<  Pray  pay  to  for  Samuel  Edwards." 

and  having  in  his  custody  the  said  note  for 
8001.  payable  to  Satquei  Edwards,  esq.  on 
which  there  was  so  forged  an  indorsement  in 
the  name  of  the  said  Samuel  Edwards,  esq.  did 
pilbUsb  it  to  foe  A  true  iadarstmeat,  knowiogthe 
same  to  be  so  fbrgcsd  and  counterfeited.  This 
ia  laid  t9  be  to  the  great  damage  of  the  said 
Samiiel  Edvrarda,  esq.  the  breach  of  his  ma- 
jesty's peace,  and  the  ill  example  of  his  ma- 
jesty's sulyeclii  in  like  cas^  offending.  To  this 
the  said  defendant  hatli  pleaded.  Not  Guilty. 

oply  as  a  frank  of  a  letter  to  be  sent  by  the 
p9«t ;  he,  the  said  Robert  Hal^s,  having  uo 
dealings  with  the  said  Samuel  Edwards.  The 
trial  lasted  seven  hours,  when  the  jury  brought 
bim  in  Guilty,  B«it  in  June  following,  he 
pleaded  bis  mi^esty's  most  gracious  pardou  in 
the  Court  of  Kmg's-bencb,  £r  the  said  offence. 


V icb.  Term  [the  year  of  the  Ring  is  omitted],' 

Geo.  2. 

DoMiNDs  Rex  vers.  Robertum  Hales. 

f'  BIr.  Attorney  moved  for  a  trial  at  bar  on 

an  information  filed  by  bim  for  forgery.    But 

jt  not  being  carried  on  at  the  expenoe  of  the 

crown,  but  of  a  private  prosecutor,  the  Court 

held,  that  be  must  make  out  the  usual  requi- 

sitea  tp  bring  it  to  the  bar :  so  the  motion  was 

"oeoied.    And,  at  another  day,  Mr.  Attorney 

moved,  on  an  authority  from  the  kiuflr  to  pro* 

a^ute,  and.ii  was  granted  as  of  right  to  the 

laog  in  hb  own  cause.    And  in  Hil.  sequen'.  it 

was  tried,  and  tbe  def*endant  convicted.    And 

IB  Trin.  sequen'%  being  called  to  judgment,  be 

produced  a  pardon,  which  was  allowed ;  and 

oeing  only  for  a  misdeclieanor,  he  was  not  put 

la  go  to  the  bar,  or  plead  it  upon  bis  knees." 

8tnu>gc»  nxL  9,  p.  816.    Former  EdUum. 


Attam&f  Generuk  My  lord,  and  geiUleHicii 
of  the  jury,  1  ^m  counpel  W  tk^  Mma  iUe*  for 
my  lord  the  king.    The  charge  against  tbe  dc« 
fendant,  William  Hales,  is  for  forging  aa  in* 
dor»?ment  on  a  promissory  note,  to  Samnel 
Ed.warda,  esq.  for  tlie  sum  of  800^    The  nola 
was  made  in  th^  name  of  Robert  Hales,  for 
800/.,  payable  to  Samuel  Edwards,  esq.  or 
order.    And,  gentlemen,  it  will  appear,  that 
the  prisoner. bath  been  guilty  both  of  foi^ng 
this  indorsement,  aqd  of  publishing  it  kaow-  • 
ing  it  to  be  so  forged.   GentlenseUi  this  Samuel 
Edwanls,  e^q.  ba|b  a  considerable  empktymeal 
in  the  Exchequer,  aud  is  besides aoaeoiber of 
the  House  of  Commons,  and  by  that  bath  the 
privilege  of  sending  his  post-letters  free.    It 
I  was  his  misfortune  to  live  in  the  neighbourhood 
of  Mr.  Hales,  in  Duke-stre^t,  in  Westminster. 
The  opportunity  for  committing  of  this  frsnd 
seems  to  have  beeu  in  this  manner :  Mr.  Hales 
used   frequently  to  apply  to   Mr.  Edwards, 
sometime  by  lumsel^  sometiroea  by  a  servant, 
for  frank  covers  of  lett^  to  send  news  into  the 
country.    Tbe  getHlaman's   good -nature  in- 
duced "^liim  to  acoompiodate  bim  acGording  to 
bis  desire  with  them,  supposing  that  they  wers 
only  designed  to  send  neifstohis  friends  in  tbs 
country.    He   having  possessed   himself  of 
several  papers  thus  anbspribed^  it  will  appear, 
that  most  probably  be  made  use  of  one  or  these 
franks  to  commit  this  forgery.    The  fersery  is 
an  indorsement  on  a  note  of  Robert  Hales. 
The  note  is  this: 

«  JIfay  ir,  1728. 
"  I  promise- to  pay  to  Samuel  Edwards,  esq. 
or  order,  eight  hundred  pounds,  three  mootbi 
af\er  date,  value  received. 

"  Robert  Hales." 

The  Indorsement,  is  tb  us : 
<«  Pray  pay  the  value  of  this  to  ,  for 

value  received.  Samuel  Edwards." 

This  indorsement  being  thus  wrote  over  tlif 
name  Samuel  Edwards,  gentlemen,  it  appears 
by  the  face  of  this  indorsement,  that  it  is  cat 
off  from  another  writing.'  There  is  the  tail  of 
a  letter,  which  manifesuy  appears.  The  word 
*  the '  ia  wrbt^  with  an  abbreviation  y«.  That 
will  appear  to  be  a  word  altered  from  some- 
thing else.  It  is  difficult  to  tell  whether  to 
read  it  for  ^«,  or  which  looks  like  the  truth  of 
the  case,  for  ♦  ye,'  It  will  appear  to  be  very 
probable,  that  the  manner  of  forging  was  this : 
having  possessed  himself  of  these  franks,  he 
cut  ofi*  a  piece  of  one  of  these  franka  proper  for 
a  promissory  note  to  be  wrote  on  it,  whicb 
would  have  on  the  back  of  it  the  name  of  Sa- 
muel Edwards.  When  he  had  done  this,  be 
did  not  think  proper  to  write  the  note  himself, 
but  got  another  gentleman  to  write  a  prsmii- 
sory  note  dn  the  back  of  this  paper,  payable  to 
8aranel  Edwards,  esq.  or  order.  Woea  this 
was  done,  tbe  name  Samuel  Edwards  served 
for &a indorsement. 00  thenote*  And |heslfte- 
ration  seeois  to  have  been  made  in  the  feUoV' 
ing  manner:  there  being  the  word  ^firee* 
wrote  ov^  the  name,  tLera  ia  tbe  letter  • 
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«roirded  in  between  the  /  and  '<he  r.  As  to 
the  fe*i  after  the  r,  the  use  made  of  them  it 
this :  out  of  theone  of  them  is  drmwn  the  stroke 
hft  the  letter  ^,  the  latter  t  stands  on  one  side, 
or  rather  above  the  y,  and  makes  yt.  Ha? iog 
done  this,  it  appears,  that  here  is  a  promissory 
ttote,  in  the  name  of  Robert  Hales,  to  Samnel 
Edwards,  esq.  and  here  is  tin  indorsement  of 
Mr.  Samuel  Edwards,  by  which,  by  virtne  of  an 
act  of  pariiament,  which  makes  these  notes 
carrent,  and  the  indorser  liable,  Mr.  Edwards 
is  made  liable  to  the  payment  of  this  note.  The 
use  made  of  this  note  is  this,  to  raise  money 
upon  it,  and  suke  the  credit  of  Mr.  Edwards 
as  a  security  for  th'is  money.  Gentlemen,  hav- 
ini^  done  this,  be  applies  to  Mr.  Harle,  to  bor- 
row of  him  a  certain  sum  of  450/.  He  knew 
very  well,  that  bis  credit  would  not  serve  for 
that  purpose,  he  beinff  a  known  bankrupt ;  but 
desired  that  Mr.  Harle  would  lend  him  450/. 
upoD  the  credit  of  this  note.  Mr.  Harle  knew 
that  Mr.  Edwards  was  a  gentleman  of  great 
credit:  it  was  a  promissory  note  of  800/.  pay- 
able to  Samuel  Edwards,  esq.  and  indorsed  by 
Samuel  Edwards :  Mr.  Harle  made  therefore 
no  doubt  of  advancing  the  money  desired  upon 
it.  The  manner  of  advancing  this  money  was 
by  Mr.  Harle's  making  a  draught  upon  bis 
iteldsmhiis.  Mess.  Caswal  and  Mount,  where 
Mr.  Hales  received  this  money.  Gentlemen, 
there  will  be  evidence  to  charge  this  upon  Mr. 
Hales.  Gentlemen,  the  occasion  of  discover- 
ing this  forgeij  was  this,  Mr.  Hales  having 
been  taken  up  m  September  last,  on  another 
diseovcHTY  of  forging  a  note  of  Mr.  Gibson's, 
fcr  whien  he  was  convicted  last  sessions,  that 
caused  a  pretty  deal  of  noise.  And,  gentle- 
men, such  as  had  notes  of  Mr.  Hales  for  their 
lecurity,  were  alarmed  ;  Mr.  HaHe  heard  of 
tbii  among  others,  and  the  thing  thus  coming 
to  be  inquired  into,  it  appeared  plain  Mr.  Ed- 
wards had  no  dealing  with  them,  but  it  was  a 
fbfgery  and  an  imposition  both  upon  Mr.  Ed.- 
wards  and  Mr.  Harle.  We  will  call  the  wit- 
nesses, and  then  we  apprehend,  that  the  thing 
will  speak  for  itself,  and  will  appear  a  plain 


J.  Whitaker,   My  lord,  there  are  a  pretty 

many  indictments,  knd  Mr.  Attorney  bath 
opened  the  cause :  therefbre  we  shall  imme- 
diately call  the  witnesses. 

TMomoi  Maddoeki  iwom. 

Serj.  Whitaker,  Whom  do  you  live  with? 

Madddeks.  Mr.  Edwards,  Sr. 

Serj.  Whitaker.  Where  doth  he  live  ? 

Maddoeki,  In  Duke-street,  Westminster. 
'  Seij.  Whitaker.    Where  doth  Mr.  William 
Hales  Kve  P 

Maddoeki.  Within  a  few  doors  ovef-against 
my  master's. 

'  Seij.  Whitaker.  WU!  you  give  us  an  ac- 
eoont,  whether  Mr.  Hales  hath  ever  sent  for 
iny  franks  to*  your  master  f 

Maddoeki,    Yes,  Sir,  several  times. 

Seij.  Whitaker.    What  manner  of  franks 
were  they  P 
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Mdddoekt.    There  was  altvays  some  supc  r- 
scription. 
Serj.  ITAiVa^.  Who  had  them  of  you  ? 

Muddockt.  His  man  had  tbem  of  me.  They 
were  sent  by  him  to  Mr.  Hales. 

Serj.  Whitaker,  Will  you  recollect  whether 
there  was  ever  any  request  to  yon,  that  there 
might  be  some  only  free  without  any  super- 
scription P 

maddockt.  Yes,  Sir ;  there  wis  in  the  be- 
ginning of  July  last. 

Sen.  Whitaker,  How  many  Were  there  of 
them?  ^ 

Maddoeki,    There  were  half  a  dozen. 

Seij.  Whitaker.  What  came  of  them  P 

Maddoeki,  I  have  five  of  them  here.  The 
other,  1  believe,  is  torn. 

Serj.  Whitaker.  Did  ton  give  them  to  Mr* 
Edwards?— AfottVibcibf.  Yes,  Sir. 

Serj.  Whitaker.    What  answer  did  he  give  P 

Maddoeki.  He  said,  when  f  delivered  bim 
that  message,  that  he  never  did  such  a  thing ; 
and  that  he  would  not  do  tbem  without  a  su- 
perscription. 

Serj.  Whitaker.  Were  there  any  afterwards 
sent  without  a  superscription  ? 

Maddoeki.  About  a  week  after  he  came 
again,  and  I  told  bim,  that  my  master  would 
not  do  it  without  a  superscription. 

Serj.  Whitaker.  Were  they  afterwards  left? 

Maddoeki.  They  were  left  with  a  young 
woman  that  is  n6W  in  Court. 

Seij.  Whitaker.  Are  those  they  that  were 
delivered  to  you  by  her  ? 

Maddoeki.  Yes,  Sir :  one  is,  I  believe  torn. 
Those  are  the  other  five. 

Mr.  Uunger/ord.  Have  you  been  long  ic- 
qoainted  with  your  master's  business  P 

Maddoeki.  Y^,  Sir. 

Sir.  Hungerford.  Have  you  ever  known  it 
tO'  be  his  practice  to  give  promissory  notes  P 

Maddoeki,  No,  Sir. 

Lord  Chief  Baron  Fengtlly.  It  is  proper 
you  should  give  an  account  where  Mr.  Ed- 
wards lives  ? 

Maddoch.  In  Doke-street,  Westminster. 

Lord  Chief  Baron.  And  where  doth  Mr. 
Hales  live? 

Maddoeki.  Within  a  few  doors,  almost  over- 
agalnst  Mr.  Edwards. 

Lord  Chief  Baron.  How  long  since  was  ItP 

Maddoeki.  I  believe  that  it  might  he  three 
or  fbur  years  ago. 

Att.  Gen.  There  were  (I  apprehend  you 
say)  several  that  were  franked  ? 

Maddoeki.  Yes,  Sir,  there  were  frequently. 

Att.  Gen,  Bow  long  might  this  continue  P  • 

Maddoeki.  I  beliet^e  several  years.  It  was 
since  the  time  of  bis  living  in  our  neighbour- 
hood, which  I  believe,  may  be  about  three  or 
four  years. 

Att.  Gen.  Do  y6u  know  of  any  other  bu- 
siness transacted  between  them  P 

Maddoeki.  No,  ^Ir. 

Mr.  Strange.  You  say  that  these  covers 
were  bUDught  and  left  wiib  this  maid.  Do 
yotip 
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Maddoch,  Y989  Sir,  these  are  the  fametbat 
wfeie  left  with  the  inaW. 

Mr.  Strange,  You  say,  you  delivered  the 
franks  tu  Mr.  Hales^s  servant.    Do  you  not  ? 

Maddocki.  Yes,  Sir. 

Mr.  Strange,  What  %vas  liis  name  ? 

Maddocks.  Robert  Huusdon,  Sir. 

Mr.  Strange.  Did  you  e? er  deliver  any  to 
him  Inmself?— Maddocks.  No,  Sir. 

Mr.  Lacy.  Had  the  franks  that  you  deliver- 
ed the  whole  superscription? 

Maddocks.  Yes,  Sir. 

Mr.  Lacy.  They  asked  you,  whether  there 
were  any  dealinija  between  yuur  master  and 
Mr.  Hales,  besides  this  of  letters.  1  would  en- 
quire of  yoo,  whether  ^our  master  acqusiuts 
you  with  his  ^ealiuf^s  with  any  other  persons  ? 

Maddocki.  No,  Sir. 

Anne  Clarke  sworn. 

Sen.  Whitaker.  Had  you  a  note  of  direc- 
tions for  letters  to  be  franked  by  Mr.  Edwards  ? 

Clarke.  Yes,  Sir. 

Serj.  Whitaker.  Who  brought  it  ? 
.  Clarke.  Mr.  Hale's  servant. 

Serj.  Whitaker.  What  was  his  name  ? 

Clarke,  Robert,  1  think  they  called  him. 

Serj.  Whitaker,  Do  you  know  whose  writ« 
incrit  wasP^C/(irA;e.  ^fo,  Sir. 

Serj.  Whitaker.  We  shall,  mv  lord,  call 
another  witness  to  prove  that  it  was  Mr.  Hales's. 

Serj.  Whitaker.  When  was  it? 

Clarke.  I  cannot  say. 

Serj.  Whitaker.  Was  it  summer  or  winter? 

Clarke,  Summer. 

Serj.  Whitaker.  In  what  month  waa  it  ? 

Clarke.    I  believe  that  it  was  in  July  last. 

Sen.  Whitaker.  Did  you  deliver  them  to 
Mr.  Edwards  f-^Clarke.  Yes,  Sir. 

Serj.  Whitaker.  What  did  you  say  to  him, 
or  he  to  you  ? 

Clarke.  1  told  him,  that  Mr.  Hales'a  servant 
bad  left  that  paper  of  directions  for  the  franks 
that  he  had  desired  ;  and  said  that  his  master 
understood  that  he  would  not  frank  them  without 
a  superscription,  and  therefore  be  had  sent  that 
paper  of  directions.  He  said  then  that  he  did 
not  care  to  frank  them,  because  Mr.  Hates  bad 
both  a  brother  and  a  nephew  that  were  mem- 
bers of  parliament,  and  therefore  had  no  need 
to  apply  to  him  for  franks. 

Serj.  Whitaker.  My  lord,  we  shall  now 
prove  the  paper  of  directions  to  be  Mr.  Hales's 
land- writing. 

Mr.  Booth  sworn. 

Sen.  Whitaker.  Sir,  Are  you  acquainted 
Vith  Mr.  William  Hales's  hand  -  writing  ? 

Booth.  Yes,  Sir. 

Serj.  WTdtaker.  Whose  writing  do  yon  take 
that  paper  of  directions  to  be  ? 

Booth.  I  verily  believe  it  to  be  Mr.  William 
Hales's. 

Seij.  Whitaker.  My  lord,  there  is  something 
▼ery  worthy  of  observation  %s  to  these  direc- 
tions and  covers.  The  covers  are  very  large. 
Tba  directiotai  are  extremely  shorty  e.  g,  for 


Jahn  Pratt,  esq.  Bristol.  The  whole  direction 
is  but  one  line,  which  would  consequently  leave 
a  great  deal  of  room.  Another  is  to  Mr.  Levett 
of  Huntingdon.  And  tbere  are  two  to  each  of 
these.  The  other  two  to  Stephen  Mitlurd, 
esq.  at  Exeter.  The  man  gave  an  account  of 
six  covers  sent  to  be  franked ;  there  are  two  la 
each  of  these,  which  very  well  agree. 

Serj.  Whitaker.  You  say.  Sir,  that  this  is  tbe 
hand- writing  of  Mr.  William  Hales? 

Booth.  Yes,  Sir. 

Serj.  Whitaker.  1  would  ask,  whether  it  is 
common  for  a  person  that  hath  a  promibsory 
note  to  write  his  name  thereon? 

Booth.  1  know  not.  Sir,  that  it  is  common. 

Note  of  Directions  read : 

Two  to  John  Pratt,  esq.  Bristol. 
Two  to  Mr.  Levett,  Huntingdon. 
Two  to  Stephen  Mitford,  esq.  Exeter. 

Mr.  Harle  sworn. 

Serj.  Whitaker.  Let  the  gentlemen  of  the 
jury  see  the  directions  and  covers. 

Serj.  Whitaker.  Gentlemen,  you  will  observe 
the  size  of  the  covers,  and  the  shortness  of  the 
directions  just  fitted  for  the  purpose. 

Sen.  Whitaker.  Mr.  Harie,  please.  Sir,  to 
take  that  note  in  your  hand,  and  give  us  an  ac* 
count  who  you  received  it  from  ? 

Harle.  From  Mr.  Hales. 

Serj.  Whitaker.  When  was  it? 

Harle.  To  the  best  of  my  renbembrance  it 
was  June  13th  last.  k^ 

Serj.  Whitaker.  Will  you  give  usjan  accooot 
on  what  account  it  was,  and  what  ^Ir.  Hales 
said  lo  you  when  he  brought  that  ncte? 

Harle.  Mr.  Hales  on  the  13th  otJnne  last 
came  to  me,  and  broug[ht  me  that  ncte  from  a 
gentleman. 

Serj.  Whitaker.  Where  were  you  ?  ■. 

Harle.  To  the  best  of  my  remenibboce,  at 
Baker's  coffee-house  in  Exchange  All^*  H^ 
desired  to  borrow  of  me  450/.  upon  tbecred^^ 
of  that  note:  I  accordingly  made  VO.  * 
draught  on  Mess.  Caswal  and  Mount,  F*^ 
whom  I  left  mv  cash,  for  that  sum ;  for  a  ftcu- 
rity  for  whicn  he  left  that  note,  and  he^* 
mised  that  he  would  pay  it  in  a  few  days.  > 

Serj.  Whitaker.  Did  he.  take  any  partic^' 
notice  of  the  indorsement?  1 

Harle.  Not  much,  Sir. 

Serj.  Whitaker.  Was  it  then  indorsed  ? 

Harle.  Yes,  Sir,  I  am  sure  it  was ;  f  f  ^ 
was  desired  to  lend  the  money  on  a  note  8<^' 
dorsed.  I. 

Seij.  Whitaker.    Tbe  note  then,  upon  /»»* 
occasion,  was  left  in  your  hands  after 
was  so  indorsed,  Was  it  not? 

Harle.  Yes,  Sir. 

Serj.  Whitaker.  Upon  what  occasion  df 
happen  to  be  suspected  or  discovered  ?  Did  j 
pay  it  yourself,  oryour  goldsmith  ?  i 

Harle.  Mess,  daswafand  Mount,  on  wl 
1  made  a  draught.  i^ 

Serj.  Whitaker.  Have  you  that  draoght^^ 

Harle.  Yes,  Sir,  ^ 
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Sey.  WhUaker.  It  balb  bcco  delirered  up, 
iMtb  M—Earle.  Yes,  Sir,  and  cancelled. 

Serj.  Whitaker.  Oo  what  occasion  P 

Harie,  When  I  settle  my  accounts  with  my 
goldsmiths,  I  take  up  my  notes. 

M  r.  Strange.  You  were  going  to  gi?e  us  an 
accuuiit  bow  you  came  to  suspect  this  note  ? 

Marie.  I  think  H  was  on  September  9,*17S8, 
I  wos  in  Exchange  Alley  all  tne  morning,  my 
business  calling  roe  thither.  At  two  I  went 
home  as  usual.  It  se«^ms  there  was  a  message 
left  with  my  servant  by  Mr.  William  Ual^, 
that  he  had  paid  to  my  goldsmith  450/.,  part  of 
the  money  which  he  owed  me ;  for  he  owed 
me  other  money  on  security.  He  went  to 
them  and  paid  them  this  money,  for  which  be 
took  a  memorandum  that  he  had  paid  tbem  so 
much  money  upon  account.  €k>ing  then  to 
Bethnall  Green,  when  I  came  home  Mr.  CaS' 
wal  told  me  what  had  happened.     There  is 

isaid  he)  a  sad  thiiu;  hath  happened;  Mr.  Wil- 
lam  Hales,  with  whom  you  have  transactions, 
is  taken  up  for  forgery.  He  hath  {mid  to  us 
to-dajr  450/.  upon  your  account,  which  is  at- 
tached in  our  hands.  It  seems  there  wss  found 
in  his  pocket-book  a  memorandum  which  gave 
an  Recount  of  bis  paying  that  sum  to  tbem. 

Sierj.  WhUaker,  Was  this  the  first  occasion 
of  your  suspicion? — HarU,  Yes,  Sir. 
S&j.  Whitaker.  What  did  you  do  upon  that  ? 
Marie,  I  had  asked  a  gentleman,  now 
in  court,  some  daya  before,  knowing  him  well 
acquainted  with  Air.  Edwards,  and  the  affairs 
of  the  Exchequer,  whether  he  knew  Mr. 
Edwards's  hand- writing,  and  whether  he  knew 
that  to  be  Mr.  Edwards's  hand- writing?  He 
said,  he  believed  that  it  was.  I  indeed  myself 
bdieved  that  it  was.  After  that  Mr.  llales 
was  tdken  up  (I  tbink  that  it  was  the  Wednes- 
day or  Thursday  after),  I  went  up  to  the  Ex- 
chequer to  that  gentleman  to  get  him  to  go 
with  me  to  Mr.  Edwards.  He  went  up,  but 
Mr.  Edwards  was  not  there.  We  then  went  into 
the  faaH,  where  we  met  with  Mr.  Edwards,  who 
seemed  to  be  very  much  surprised.  As  to  the 
note  (said  he)  1  know  nothing  of  it.  As  to  the 
hand- writing,  he  could  not  positively  say  whe- 
ther it  was  bts  own  or  not;  if  (said  he)  it  is 
mine  band,  it  is  made  an  ill  use  of.  We  went 
immediately  to  the  coffee-  house  to  enquire  after 

"  Mr.  Aobert  Hales,  thence  to  the  Cock-pit, 
and  tbcooe  to  bis  house ;  but  met  not  with 
him.       I   then   left   Mr.    Wright  and    Mr. 

^  Edwards.  1  told  them  that  my  business 
required  me  to  go  into  the  city.    They  re- 

^    solved  to  meet  Mr.  Robert  Bales,  and  enquire 
of  him  whether  it  was  his  note  or  not. 
X.  C  Baron.  Read  the  note  distinctly. 

Note  tend,  ^  May  Id,  1728. 

^  I  promise  to  pay  to  Samuel  £<lwards,  esq. 
or  order,  the  sum  of  eight  hundred  pounds 
within  three  months  after  date,  for  value  re- 
ceived. Robert  Hales." 

Indoraeoient*  **  Pray  pay  to  the  order 
of        for  ^  value  received. 

**  Samujsl  Edwards." 
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Draught  read,  «<  51,  Mess.  Caswal  and  Momit. 

"June  IS,  1748.  Pay  to  Mr.  William  Halea 
or  bearer,  on  demand,  four  hundred  and  fifty 
pounds.  Robert  Harlr." 

X.  C.  Baron.  Sir,  you  say  that  you  are  ac- 
quainted with  the  hand*«  riting  of  Mr.  Edwards, 
do  you  not? — Harle.  No,  Sir.  , 

Att.  Gen.  My  lord,  we  beg  that  the  gentle- 
men of  tfte  jury  will  look  upon  the  indorstf^ 
ment.  But  before  it  be  put  into  their  bands,  | 
would  make  an  observation  thereon.  It  ap-  y 
peareth  by  the  end  of  the  paper  that  it  is  cut 
off  from  something  else.  It  is  not  straight  as 
it  would  be  naturally,  but  seems  cut  off  oUique-^ 
ly  :  And  there  is  the  tail  probably  of  a  letter 
of  the  direction  of  the  cover  whence  we  pro* 
sume  it  cut  off.  Then  the  wisrds,  «  Pray  pay 
to  the  order  of,*  at  a  distance  from  the  other 
words,  <  for  the  value  received.'  There  is  this 
material  also,  that  the  words  *  for  the  value  re- 
ceived' are  not  usual  words  in  an  indorsement ; 
when  the  words '  value  received'  are  mentioned, 
still  more  unusual  to  put  in  the  word  *  the*. 
But  the  word  *  free'  being  there,  there  must  be 
some  way  contrived  to  use  those  letters :  An  o 
is  therefore  crowded  in  between  the/ and  ther  ; 
And  then  the  y  seems  to  be  a  much  blacker 
ink  than  the  rest :  And  then  as  to  the  two  ee'r, 
the  one  of  them  the  y  is  drawn  from,  and  the 
other  of  them  stands  for  the  other  part  of  the 
contraction. 

Serj.  Whituker.  Look  on  it,  gentlemen,  and 
yon;  will  find  it  as  mentioned. 

Att,  Gen.  Observe,  gentlemen,  ovdir  it  there 
is  a  stroke  or  hook. 

Mr.  John  Spicer  sworn. 

Ait,  Gen.  Mr.  Spicer,  What  employmeiit 
are  you  in  under  Mr.  Edwards  ? 

Spicer.  A  clerk.  Sir,  in  the  Eicbequer.' 

Att.  Gen.  Bow  kmg  in  that  capacity  ? 

Spicer.  About  ten  years  in  that  capacity: 
But  in  all  I  have  served  htm  for  84  years. 

Att.  Gen.  Have  you  known  in  all  that  time 
any  mooey- dealings  between  Mr.  EdwardA 
and  Mr.  Robert,  or  Mr.  William  Hales  P 

Spicer.  No,  Sir. 

Att.  Gen.  If  there  had  been  any,  do  yoa 
think  that  you  should  have  known  it? 

Spicer.  Yes,  Kir,  I  believe  that  I  should ;  for, 
as  to  affairs  of  that  nature,  I  believe  that  I  know 
as  much  as  any  except  himself. 

Att.  Gen.  Look  upon  that  note.  Do  you 
take  any  part  of  that  iiote  to  be  bis  hand* 
writing? 

Spicer.  The  name  is  his ;  and  the/ 1  believe 
is  his.  As  to  the  other  letters  they  are  so  al- 
tered that  I  cannot  say.  *  Value  received'  ia 
not  his. 

Att.  Gen.  Are  you  acquainted  with  hii 
vrriting.^ — Spicer.  Very  well.  Sir. 

Att.  Gen.  Have  you  seen  him  frank  letttrs? 

Siicer.  Yes«Sir. 
tt.  Gen.  What  is  his  method  of  fiiiikiaf  f 
Spicer.  '  Free  Samuel  Edwards.' 
Alt.  Qen.  1Mb  he  write  the  word  <firea'  f 
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3?icef.  Yes,  Sir. 
tt.  Gen.  What  sort  off  doth  he  make? 

Spker,  A  sort  of  double /just  such  as  is 
kere*  > 

An,  Gen.  Do  yoa  take  the  letter  o  to  be  bis 
baDd-writing  P 

Spicer.  ft  is  an  altered  letter.  It  was  some- 
thing else  turned  into  an  o. 

An.  Gen.  The  r,  what  is  that,  dotk  it  not 
■eem  to  have  been  another  letier  ? 

Spicer.  Yes,  it  seems  altered  from  another 
letter ;  hut  bunglioffi  v  done. 

Serj.  Whitaker.  We  will,  my  lord,  call  one  of 
Hr.  Oaswars  apprentices  to  prove  that  this 
draught  hath  been  complied  with. 

Mr.  George  Branthwait  sworn. 

Seig.  Whitaker.     Do  you  look  upon  that 
draught.      Do  yoa  remember  whether  it  was 
ever  brought  to  yoa,  and  by  whom  ? 
.    Branihmait.  1  believe  it  was  brought  by  Mr. 
Hales. 

Serj.  Whitaker.  To  you? 

Branthmttii.  Yes»  Sir,  and  it  was  marked  by 
we. 

Seij.  Whitaker.  What  bad  he  for  it  ? 

Brunthwait.  He  had  of  me  two  notes.  One 
was  for  250/.  the  other  for  390/.  which  was 
470/.  and  he  brought  besides  this  draught  two 
notes  of  Wanley's  for  SO/,  which  made  the 
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Serj.  Whitaker.  Whom  were  they  payable 

Branthwait.  One  to  one  Caltfarope,  and  the 
•ther  to  himself. 

X.  C.  B.  You  say  there  were  two  notes  you 
gave  him.  Whom  was  the  350/.  note  payable 
to  ? 

BrantkwaU.  To  Mr.  William  Hales. 

L.  C.  B.  And  who  was  the  390/.  note  made 
payable  to? 

Branthwait.  To  one  Charlton  Thrnp.  He 
gave  me  this  draught  of  Mr.  Harle's  for  950/. 
and  notes  of  twenty  pounds. 

X.  C.  B.  Whom  did  you  say  the  390/.  note 
was  made  payable  to  ? 

Branthwait.  To  one  Charlton  Thrup. 

Att.  Gen.  My  lord,  we  have  done  with  our 
•videoce. 

L.  C.  B,  Well,  what  do  you  say  to  this  P 

Seij.  Darnell.  I  have  nothing  material  in 
mine  inslractions ;  therefore,  I  shall  not  trou- 
ble your  lordship. 

Mr.  Lacy.  I  take  leave  to  observe,  that  it 
doth  appear  that  no  prejudice  is  done  by  this 
note.  The  450/.  borrowed  on  it  hath  been  re- 
ftid. 

Att,  Gen.  Mr.  Hales  owed  Mr.  HaHe  mo- 
ney apon  ether  Hctwonts,  and  he  had  ft  npen 
account:    And  besides,  it  is  attached  in  the 

S^ldsmtth's  hands,  afed  it  was  en  the  very  same 
y  that  he  was  taken. 

X.  C.  Baron.  Gentlemen  of  the  Jury,  this  iu 
an  indictment  against  William  Hal^,  gold- 
smith, for  a  very  great  misdemeanour.  It  is 
for  forging  an  indorsement  on  a  prdtbissory 
htelbraOQ^.  for  the  charging  of  the  person 


indorsitt||[  with  the  payment  of  this  snoti  ;  and 
the  publishing  of  this  indorsement  as  n  tra« 
one,  knowing  it  to  be  so  forged.  It  is  m  rery 
great  offence,  a  misdemeanour  of  the  hig-liest 
nature ;  not  only  as  it  affects  particular  per- 
sons, and  charges  the  person  whose  name  ia 
made  nse  of  with  the  payment,  bat  as  it  is  de- 
sfructireto  all  commerce:  Yon  are  iherelbre 
to  consider  what  account  the  d^endaot  <;an 
give  of  it.  The  indictment  sets  foith  that  the 
defendant  had  in  his  custody  a  oettam  ncHe  or 
a  writing,  purportingto  be  a  promissoiy  note, 
with  tlie  name  of  Robert  Hales;  by  wbieh 
note  it  was  supposed,  that  Robert  Hates  pro^ 
mised  to  pay  to  Samuel  £<i wards,  esq.  or  bik 
order,  the  som  of  800/.  within  three  moDths 
after  date.  And  upon  this,  the  chaii^  by  Che 
indictment  is,  that  the  defendifnt^  with  sm  in- 
tention to  chai^^e  Mr.  Edwards  with  the  pay- 
ment of  the  money  contained  in  this  indorm 
note,  and  to  defraud  and  deceive  him  and 
others,  on  the  13th  day  of  June  did  Ihlsely 
and  deceitfully  forge  andf  connterfeit  a  certain 
indorsement  on  this  note  inahese  English  words 
following :  **  Pray  pay  to  the  esder  of  for 

the  value  received,"  of er  the  name  of  Samuel 
Edwards,  as  if  subscribed  to  that  indorsement ; 
and,  that  knowing  the  same  to  be  a  foived  and 
counterfeft  indorsement,  he  published  the  same 
in  order  to  deceive  several  persons,  the  king's 
subjects,  as  a  real  indorsement,  as  well  as  to 
defraud  the  said  Samuel  Edwards,  esq.  Now 
in  order  to  prove  this,  the  counsel  gave  some 
account  of  the  circumstances  of  the  defendant, 
the  character  of  Mr.  Edwards,  the  acquaint- 
ance between  them  as  neighbours.  And  to 
shew  you  the  circumstances  of  the  fact,  they 
have  called  several  witnesses:  Fil^,  they 
called  a  servant  of  Mr.  Edwards's,  who  men- 
tioned that  he  had  lived  some  considerable  time 
in  Mr.  Edwards's  service ;  durinsf  which  time 
the  defendant,  Mr.  Hales,  hath  frequently,  for 
several  years,  sent  to  Mr.  Edwards  to  have 
franks  delivered  him  ra  the  name  of  Mr.  Ed- 
wards, who  hath  for  some  years  beeik  a  member 
of  parliament,  in  order  to  send  them  free  of 
the  postage.  It  appears  that  this  hath  been 
done  for  several  >'ear8;  and  the  nsnal  way, 
^as,  when  Mr.  Edwards  had  received  the  di- 
rection of  the  name  of  the  person,  he  himself 
wrote  the  whole  superscription,  add  then  sub^ 
scribed  to  frank  it  '  Free  Skmuel  £d#S(rds.' 
He  tells  you,  that  in  thebeginnifig  of  July  fast, 
several  covers  were  brought  to  him  for  mnks, 
mttde  up  as  yon  may  perceive  (M^ty  Mirge. 
The  covers  were  brought  over  to  Mr.  Emards*! 
house  by  a  servant  of  Mr.  Hales's.  The  mes- 
sage was,  that  Mr.  Hales  desired  sokhe  franks 
upon  these  covers,  particularly  desiring  them 
to  be  franked  without  any  superscription.  He 
saith,  that  tbes*  were  left  in  this  manner,  and 
were  all  delivered  to  a  servant  of  Mr.  Edwards 
with  this  desire,  that  he  would  only  writs 
thereupon  «<  Samuel  Edwards  free:"  that  the 
rest  might  be  left  to  be  filled  up  by  Mr.  Htdes  u 
he  thought  fit.  He  telis  yon,  that  when  hii 
mister  eatne  hmBe,  hii  master  having  as  bt 
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•bserrei,  tlvrayt  wrote  himself  the  whole  soper- 
wriptioiif  his  mmster  reAised  to  do  this;  and 
tkerefore  these  co?en  remeiDed  without  frenk- 
iog:  Mr.  Edwards  would  not  acconunodate 
the  defenflaot,  Mr.  Hales,  io  that  iQaoDer  with 
his  band,  and  leave  the  real  bJaak  lor  aether 
perigo  to  fill  qp  as  he  thought  fit.    This  was 
very  prudeoUy  done;  Mr.  Awards,  who  is  a 
gestleaiau  in  husiness,  might  well  apprehend 
ibtt  an  opportonity  might  be  hereby  given  to 
lerre  purposes  that  it  might  not  be  in  his  power 
tOGootroui.    This»  gentlemen,  is  made  use  of 
as  proof  of  an  attempt  hv  the  defendant,  to  get 
wdi  sort  of  franks  into  his  power  to  make  use 
of  to  aacfa  a  purpose  as  this.    The  next  witness 
tbat  UiejjT  called  is  Anne  Clarke,  who  saitb 
tliat  she  is  likewise  a  senrant  Io  Mr.  Edwards; 
sad  she  prodnceth   a   note  written  by  Mr. 
Hales,  and  saitb,  that  this  was  brought  to 
tlie  boose  of  Mir.  Edwutte,  with  a  deaire  to 
have  some  franks  directed  to  each  of  those 
parsons,  two  to  eocb  of  these  three  sereral 
permns  :  8be  saitb,  that  it  was  some  time  ksl 
SBSBaer,  she  thinks  about  July.    She  saitb, 
that  when  her  master,  Mr.  Edwards,  came 
borne,  she  shewed  it  to  him :  and  Mr.  Ed- 
wards declined  giving  or  accommodating  Mr. 
Hales   with  franks  to  these   persons.    The 
rcsaon  that  he  gave  was  this :  Mr.  Hales  (said 
be)  hath  holb  a  brother  and  a  nephew  thatare 
members  of  the  House  of  Commons ;  and 
therefore  be  need  not  send  to  me  for  tWrnks, 
when  he  DMy  have  them  from  his  own  reb- 
tions;   be  tfaereibre  deelinsd  it  at  that  time. 
These  were  the  directions :  Two  to  Mr.  Levett 
of  Hootinipdon,  two  to  John  Pratt,  esq.  at 
Bristol,  two  Uv  Stephen  Mitford,  esq.  at  Bnstnl. 
GcaDeuieD,  to  corroborate  this  evidence  that 
this  note  came  from  the  defendant  Mr.  Hales, 
Bir.  Booth  is  called.    He  is  asked,  whether  he 
is  well  acquainted  with  the  band- writing  of  the 
dsfendaat  Mr.  Hales  ?    He  saith  that  he  is,  and 
tbat  he  verily  believes  that  this  note  is  his 
band-writing.    It  bath  been  observed  by  Mr. 
Attoniey ,  tmt  there  seems  to  have  been  some 
desigpn,  the  form  wherein  it  is  wrote  being  very 
proper  to  give  an  opportonity  for  an  alteration ; 
that  each  of  these  directions  is  very  short,  and 
woald  take  op  at  most  but  one  line  on  the  su- 
peracriotion  or  outside  of  the  cover ;  that  there 
wookl  b«re  been  a  codsidendile  space  left,  so 
tbat  when  Free,  Samuel  Edwards,  was  wrote, 
there  wouM  have  been  a  sufficient  space  of 
paper  to  write  a  note  or  any  thing  over  it 
Tbis  is  the  observation  that  hath  been  made 
vpoatbia  note  of  directions.    After  tbis  they 
pfodooe  Mr.  Robeit  Harie,  who  is  secretary  to 
the  millioa  bank,  to  witness  to  the  particular 
fact    He  saith,  that  this  note  was  on  the  IStb 
of  June  hut  brought  and  delivered  to  him  by 
the  defendant  Mr.  William  Hales.    He  saith, 
that  he  was  then  st  Baker's  cofieo>  house  in 
RxcAiange-alley ;    that  the    defendant,    Mr. 
Hales,  came  to  him,  and  prtMluoed  this  very 
aote  of  800/.  payable  to  Samuel  Edwards,  esq. 
within  thiee  months,  subscribed  Robert  Hales, 
asd  indorsed  m  the  name  of  Samuel  fidwai-ds, 
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«ad  desired  him  to  adviuiee  him  450/.  upee  the 


for  v* 
Samubl  Edwards.'^ 


credit  of  thaA  note;  tiiat  seeing  a  promissorjp 
note  msde  nayable  to  SanMiel  Edwarda,  ea%» 
and  indorsea  by  the  said  Samuel  Edwards,  ssq. 
this  appeared  to  him  sufficient  security  |o  lead 
450/.  upon;  that  he  did  thereupon  comply 
with  the  request  of  the  defendant,  Air.  Williasa 
Halea,  to  advance  him  tbat  sum ;  that  he  drew 
a  draught  for  it  on  Caawal  and  Mount,  who 
were  his  goldsmiths  for  this  sum,  which  draught 
he  took  u^  afterwasds^  aad  allowed  in  hia 
settling  of  his  aocouats  with  hia  goldsmiths ; 
that  at  that  time  when  tlie  defendant  bioughl 
tbis  note  to  him,  this  very  note  was  deltvered 
to  him,  with  this  very  indoraeoaent  that  is  now 
upon  it, 

*«  Pray  pay  to  the  Order  of 
value  received  * 

He  saith,  that  he  is  sure  that  it  was  thus  in« 
docsed  when  it  was  left  vrith  bin,  he  being  d«*i 
sired  to  lend  the  money  oa  a  note  so  indorsed^ 
that  it  hath,  been  in  hia  custody  ever  since,  so 
that  he  is  sure  there  hath  been  no  akeratkn 
made  thereon  since  that  it  vraa  delivered  onto 
him.  You  may  remember  that  he  was  parti- 
cularly asked,  are  yon  suoe  that  it  was  inoorasd 
when  it  was  delivered  you  ?  He  saith  that  ha 
is  sure;  and  indeed  the  thing  bespeaks  itself. 
*  Whea  a  note  is  made  payable  to  a  particular 
person,  if  any  other  person  brings  it,  every  one 
expects  that  there  should  be  an  indorsement 
to  iatitle  any  person  that  i&  not  the  very  persou 
to  whom  it  was  made  payable,  I  am  these* 
fore  sure  (saith  he)  that  it  waa  so  indorsed  t 
and  as  Mr.  Edwards  was  a  person  of  very 
gveat  dealings  and  considerable  substance,  ana 
ao  likely  to  havjo  such  a  note  made  payabia 
to  him,  I  therefore  gave  credit  to  this  note  aa 
a  sufficient  security  to  reimburse  roe.  the  460/. 
which  I  advanced  thereupon.'  This  tact  ha 
tells  you  was  thus  transacted  at  tbat  time  ^ 
and  he  is  sure  tbat  he  received  it  from  the  de « 
fendant  thus  indorsed,  and  that  the  defendant 
hath  had  the  benefit  of  the  draught  which  ha 

Kve  him  on  the  credit  thereof  Mr.  Harle 
th  allowed  this  in  settling  his  accounts  with 
his  goldsmith.  Upon  tbis  the  note  hath  btreu 
read  to  shew  vou  the  purport  thereof,  and  tha 
indorsement  thereon.    Tlie  note  is  thu, 

"  May  IS,  1728. 
<<  I  promise  to  pay  to  Saronel  Edwards,  esq. 
or  order,  the  sum  of  eight  hundred  pounds, 
within  three  months  ailter  date,  for  value  re- 
ceived. <*  ROBSRT  HaLBSw'* 

Then  upon  the  back  of  the  aote  there  is  this 
indorsement : 

"  Pray  pay  to  the  order  of  for  y« 

value  receired,  Samuel  Edwards.^' 

Mr.  Hade  goeth  on  in  the  account  which  ha 
gives  you,  and  saith  that  this  note  was  left  ia 
his  hands  in  June ;  and  that  on  Sept.  9(  after, 
he  was  in  Exchange-alley  all  the  morning  till 
about  two  ;  that  there  was  a  message  left  foe 
him  at  Baker's  coflee- house,  but  he  reoeited  i^ 
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not  there  \  thit  he  weot  home,  and  betrd  that 
there  was  a  menage  left  for  him  hy  the  de- 
fendant, Mr.  Halea,  at  BBker*8  coffee-house ; 
that  he  went  out  iif  the  afternoon,  and  had 
not  a  particular  account  of  the  message  till  he 
came  home.  The  message  was  from  Mr. 
Hales,  that  he  had  that  momiof^  paid  to  his 
goldsmiths  Caswal  and  Mount  4502.  on  his  ac« 
count:  Mr.  Ilarle  tells  you  that  there  was 
more  money  due  to  him  ou  security.  So  much 
money  was  then  paid  in  discharge  of  so  much, 
part  of  money  advanced  by  him'  to  Mr.  Hales, 
and  it  was  the  exact  sum  which  bad  been 
advanced  on  the  13th  of  June  on  the  credit  of 
tliis  note.  He  tells  you,  that  in  the  evening 
Mr.  Caswal  came  to  him,  and  told  biro  there 
was  a  melancholy  account,  that  a  sad  accident 
had  happened:  for  Mr.  William  Hales,  the 
person  that  had  paid  them  this  money  on  bis 
account,  was  taken  up  for  forgery,  and  this 
money  was  attached  in  their  hands  for  to  pre« 
Tent  bis  issuing  it  out  Mr.  Harle  tells  yon, 
that  this  was  the  first  discovery  that  be  bad  of 
the  particular  tact,  that  gave  him  occasion  to 
make  the  more  particular  enquiry :  be  had  in- 
deed two  or  three  days  before  spoke  to  a  ^n- 
tieman  of  the  Exchequer,  one  Mr.  Wng[ht, 
had  shewed  him  the  indorsement ;  and  having 
some  suspicion,  asked  him  whether  he  was  ac- 
quainted with  Mr.  Edwards's  hand,  and  whe- 
ther he  thought  that  that  was  his  band- writing  ? 
Mr.  Wright  thought  it  was  a  little  odd,  was 
something  diffident,  but  believed  that  it  was 
Mr.  Edwards's  hand,  as  Mr.  Harle  himself 
also  thooffht  that  it  was.  He  saith,  that  after 
that  the  defendant  was  apprehended,  be  went 
to  Mr.  Wright  to  desire  him  to  go  with  him, 
tliat  they  might  have  from  Mr.  Edwards  more 
particular  satisfaction.  Tb^  went  and  met 
with  Mr.  Edwards,  in  Westminster- hall, 
•liewed  him  the  note,  asked  him  whether  he 
knew  of  it,  and  whether  it  was  bis  indorse- 
ment? Mr.  Edwards  was  very  much  startled, 
and  said,  that  he  never  ffave  any  such  note, 
and  knew  nothing  of  it.  Mr.  Harle  asked  him 
whether  the  name  was  bis  band- writing  ?  He 
said  that  if  it  was,  an  ill  use  was  made  of  it 
Mr.  Edwards  took  a  copy  of  it,  and  kept  it 
by  him.  The  note  bath  been  read  to  you,  and 
appears  to  be  a  pronyssory  note  in  the  name 
of  Mr.  Robert  Hales,  for  800/.  payable  in  three 
months,  to  Samuel  Edwards,  esq.  Theindoi^- 
ment  is 

«•  Pray  pay  to  the  order  of  for  y« 

▼altte  received,  Samuel  Edwards." 

Gentlemen,  upon  the  producing  and  reading  of 
this  note,  Mr.  Attorney  hath  made  several  ob- 
servations on  the  manner  of  writing  it.  You 
have  had  the  inspection  of  it,  and  something 
rery  particular  appears  to  every  one's  view.  It 
is  by  the  counsel  for  the  prosecutor  supposed, 
that  this  note  muit  be  formed  from  part  of  a 
frank  cover  signed  '  ffree  Samuel  Edwards,' 
ffree  being  turned  into  fortfc  yalue  received; 
that  there  ia  the  remaindei^  of  another  letter. 
And  yott  may  observe  whether  there  is  a  sel- 


vedife  or  any  thing  of  that  natare,  that  shewetb 
it  to  have  been  the  outside  of  a  sheet  of  paper. 
All  the  edges  indeed  seem  to  be  smooth  and 
cJean  as  a  paper  that  is  cut.  The  indorse- 
ment begins,  ^  Pray  pay  to  the  order  of 
for'  then  comes  ««,  and  then  a  large  distance 
between  that  and  *  valuo  received.'  So  that  it 
seems  pretty  extraordinary  if  any  one  was 
honestly  writing,  and  had  a  paper  not  written  on 
before,  that  they  should  write  in  this  maDner, 
that  the  word  ye  should  be  tacked  to  the  word 

*  for/  and  put  at  such  a  distance  from  *  Talne 
reeetved.'  *  lleceived'  follows  *  value'  imme- 
diately in  a  more  plain  writing :  besides,  it  is 
UQosual  to  make  use  fit'  the  word  yc  before 

*  value  received  ;'  but  they  say  it  is  more  ge- 
nerally « value  received.*  Vou  have  mn  in- 
stance in  the  note  itself;  the  conclusioD  of  the 
note  is  *  vahie  received  :'  and  J  lielieve  the  ob- 
servation is  just ;  that  it  is  not  so  usual  toaay 
'  For  ye  value  received.'  Rut  the  observation 
of  the  counsel  was  this,  that  there  was  a  ne- 
cessity of  this  in  order  to  accommodate  the 
letters  to  tiie  foijgery  ;  as  the  words  flow  stand 
they  exactly  suited.  And,  gemleroen,  the  / 
is  of  a  paler  ink  than  the  or,  and  these  letter* 
thicker,  and  seem  of  a  deeper  ink.  If  there 
were  two  ee's  before,  the  alteration  and  making' 
the  other  letters  nrast  occasion  the  thickness  of 
these  letters,  and  their  seeming  of  a  blacker 
ink.  Otiier  letters  beins'  to  be  superinduced, 
they  must  of  necessity  be  thicker  and  deeper 
than  the  (irst  letters.  Here  is  a  very  strange 
sort  of  an  r,  and  the  o  seems  very  odd.  At 
the  end  of  the  r  is  something  made  nse  of  to 
assist  to  make  the  upper  part  of  the  y  which 
doth  not  stand  cleverly*.  And  you  will  find 
that  part  which  is  the  head  of  tlie  y  much 
thicker  than  the  other  part  that  makea  tip  the 
y.  And  then  on  the  side  or  one  shoulder  of 
they  there  is  a  sort  of  e  pot.  You  may  see 
how  improperly  it  stands.  It  is  not  an  e  di- 
rectly over  the  y,  which  is  the  way  sometinMS 
of  writioff  *  the'  short;  but  it  comes  to  the 
bottom  ot  the  bead  of  they.  So  that,  gentle- 
men, these  are  the  observations  that  have  been 
made  by  the  counsel.  You  have  seen  this 
note,  and  may  observe  'upon  it,  whether  you 
think  these  oliservations  plain,  proper  and  just  ? 
Upon  this  occasion,  another  servant  of  Mr. . 
Edwards  is  called,  one  Mr.  Spioer.  He  aaith, 
that  he  bath  been  a  clerk  in  the  Exchequer 
above  ten  years,  but  in  the  whole  in  Mr.  Ed- 
wards's service  upwards  of  90  years ;  that  he 
is  well  acqoainted  with  his  public  dealinga  and 
private  transactions  in  money  •  matters :  and  that 
be  never  knew  or  heard  that  he  bad  any  money- 
dealings  with  the  defendant,  which  he  believes 
be  should,  if  there  bad  been  any,  being  his  derk, 
and  acquainted  with  bis  money-dealings.  And 
he  saith,  that  as  to  the  name  Samoel  Edwards, 
he  believes  it  to  be  Mr.  Edwards^a  proper 
band- writing,  being  very  well  acquainted  with 
his  hand.  And  he  saith,  that  as  to  the  in- 
dorsement, be  believes  that  the  /  is  bis,  but 
not  the  other  letters ;  that  be  is  satisfied  that 

value  recetrad'  ia  not  Mr,  fidwarda'a  writing. 
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And  Le  fliith,  that  the  o  aiid  r  be  doth  not 
Ukfs  in  be  Mr.  Edwards's  haod-writin(|f,  but 
BB  alteration  from  something  that  Jtfr.  £d- 
-wards  bad« wrote  before ;  that  the  usual  way  of 
Mr.  Edwards  frankinff  is  *  free'  with  a  jf*  as 
bere^rM ;  and  that  the  o  appears  to  be  made 
out  of  an  altered  letter.  So  that  this  is  a 
proper  obsenration,  that  there  is  an  alleratiou, 
ss  they  believe  upon  their  oaths.  He  saith, 
ibat  it  is  bung'lintfly  done ;  that  he  apprehends 
it  done  as  hath  been  meutiooed.    Well,  ano- 


Uier  witness  is  called,  Mr.  George  Braoth< 
waite,  a  servant  to  Mess.  Caswal  and  Mount. 
Hesailb,  that  this  draught  was  brought  to 
tbeir  office  bv  the  defendant  himself,  becanse 
be  baili  put  bis  mark  upon  it,  as  u  proper  for 
persons  of  such  dealings ;  that  that  mark  of 
his  at  the  bottom  reminds  him  that  the  defen- 
dant brought  it.  Upon  tbe  bringing  of  this 
draught,  he  had  two  notes  from  thu  witness 
OD  aoeount  of  his  master ;  one  was  for  S60/. 
the  other  finr  330/. :  that  came  to  47Q/. ;  there- 
fore the  deficiency  of  this  draught  was  to  be, 
supplied  with  another  to  make  up  that  sum 
complete.  Therefore,  be  saith,  that  he  brought 
notes  of  Wanley's  for  SO/,  which  made  up  the 
balance^  The  note  for  350/.  he  saith,  was 
nade  payable  to  tlie  defendant  himself;  and 
tiiat  for  230/.  to  one  Charilon  ^Throp ;  and 
that  at  this  tiooe  the  draught  and  Wanley's 
notes  were  delivered  to  him  for  these  notes  on 
aocouot  of  Mesa.  Caswal  and  Mount.  This  is 
tbe  account  given  by  them.  The  defendant 
bimself  and  bis  counsel  are  here.  Nothing 
material  is  said  by  them  in  defence,  only  Mr. 
Lacv  mentioned  that  there  is  no  damajg^e  done 
bj  this  note,  the  450/.  borrowed  on  it  being 
repaid.  To  this  it  was  replied  by  Mr.  Attor- 
n^,  that  the  money  was  paid  nuon  account, 
there  being  other  monies  doe  to  Mr.  Harle  on 
security;  and  besides  it  is  attached  in  Mr. 
Harie's  goldsmilh's  hands,  to  prevent  its  being 
iisoed  out.  Gentlemen,  you  will  observe,  that 
if  t)r»  was  a  real  indorsement;  it  wouU  be  an 
anuranee  of  paying  the  whole  debt  Who- 
aoever  indorsetb  a  note,  whereof  no  part  is 
paid,  is  liable  to  the  whole.  Therefore  the 
question  is  not,  whether  or  not  this  money  was 
paitl?  But  whether  here  is  not  an  engagement 
to  pay  the  note,  which  the  re -payment  of  the 
mmy.kottffwei  fhej^t^o  is  po  fence  ^gaiqst? 
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Therefore  if  the  money  had  been  repaid,'  that 
had  been  no  acqaitting  of  the  crime.    That 

S'W  no  more  discbarge  a  person,,  than  if  a 
an  ^oiihl  say  ihat  be  is  acquitted  because 
the  goods  are  restored.  t*he  behaviour  after- 
wards is  not  a  sufficient  acquittal  of  a  crime. 
And  consider  when  that  was.  It  was  not 
before,  but  upon  the  Monday,  the  very  day 
that  he  was  apprehended.  Then  the  message 
was  left,  and  the  money  paid.  You  are  to 
consider,. therefore,  whether  this  did  not  arise 
from  an  apprehension  and  fear  of  a  discovery, 
in  order  to  clear  things  as  well  as  he  could? 
Gentlemen,  as  there  is  sufficient  evidence  to  fix 
this  upon  the  defendant,  so  hath  he  not  proved 
how  he  came  by  this  note.  He  hath  not  called 
one  witness  to  shew  thai  he  bad  any  money- 
deaKnga  with  Mr.  £dward8,  or  that  he  received 
it  of  any  other  person ;  but  it  is  left  on  the 
evideace  given  by  the  prosecutor.  Therefore, 
there  can  he  no  doubt  in. tbe  matter.  If  a 
person  Is  silent  to  the  char^,  and  cannot  ^ve 
yon  any  aatisfaction  as.  to  if,  it  stands  aa  fol|y 
fixed  upon  him  aa  if  any  had  seen  him  write 
the  indorsement  Therefore,  gentlemen,  yoa 
*are  to  consider,  whether  any  thing  appears  to 
afibrd  the  least  preaumntion  that  this  was  a 
true  indorMineiit  made.by  Mr.  Bdwaads,  for 
value  received  by  him  ?  It  is,  gentlemen,  an 
offence  of  a  very  heinous  nature,  and,  if  not 
suppressed,  mast  tetfd  to  binder  all  commerce 
by  billa  and  paper-credit.  If  this  be  suffered 
to  increase,  none  can  take  such  a  note,  unless 
he  goeth  to  the  persoit,  himself.  It  will  render 
it  insecure  to  carry  on  commerce  by  notes  or 
bills.  As  to  an  indorsement  of  this  nature^ 
though  it  was  not  mentioned,  it  is  proper  for 
me  to  take  notice,  that  though  the  name  bp 
not  named,  it  may  be  made  to  any  person. 
The  person,  in  whose  possession  it  is,  can  ge 
and  receive  the  money.  So  'that  the  indorse* 
ment  is  complete  autbority  to  impower  the 
person  in  whose-  possession  the  note  is,  to  r»> 
eeive  the  money,  and  likewise  to  charge  the 
person  that  so  indorsed  it  with  the  re-imburse- 
ment  of  tbe  money.  Therefore,  gentlemen, 
the  crime  and  offenpe  seems  complete.  Upon 
this  evidence,  it  doth  not  seem  to  me  that  there 
can  be  auy  doubt  with  you,  whethof  b?  bf 
guilty  of  thii  factor  ool,  . 
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473.  The  Trial  of  William  Hales,*  for  a  Misdemeanor,  in  ob- 
taining the  Sum  of  Four  Hundred  and  Fifty  Pounds,  from 
Mr.  William  Harle,  by  false  Tokens  :t  3  Georce  II. 
A.  D.  1729. 


Jury  sworn  orer  again. 

Cletk.  OyEZ,  Dyes,  if  anyone  can  in^ 
fomOy  6cc. 

Geotleroenof  the  Jury,  William  Haleetlanda 
indicted  by  the  nameof  William  Bales,  ^c.  for 
falslv  and  deceitfully  ebtaining  the  lum  of  450/. 
Af  Blr.  William  Harle  by  a  fa&e  token,  to  wit,  1^ 
promissory,  note  in  the  name  of  Mr.  Robert 
bales,  whereby  the  said  Robert  Hales  ia  sun- 
posed  to  engage  to  pay  within  three  roontns 
aAer  date,  the  sum  of  8001.  to  Samuel  Edwards, 
esq.  with  a  counterfeit  indorsement  on  this  note 
to  the  great  damage,  Ike.  To  th»  indictment 
behath  pleaded  Not  Guilty. 

Mr.  Strange.  This  likewise  is  an  indietment 
•gainst  the  defendant  Mr.  William  Hales,  and 
is  for  iUsely  and  decotfuliy  obtaming  a  sum  of 
money  of  Mr.  William  Harle  by  a  false  token. 
And  it  sets  forth,  that  the  defendant  ha?inff  in 
his  powessiott  a  promiisoiy  note  of  Mr.  RAert 
Bales's  for  800/.  payable  in  three  months  after 
date  to  JSamnel  Edwards,  esq.  with  a  fn^j^  m- 
dorseroeot  thereon  in  the  name  of  the  said  Sa- 
muel Edwards,  esq.  did  falsly  and  deceitfiilly 
jsbtain  of  one  Mr.  William  Harle,  the  sum  of 
450/.  on  the  said  note.  Thisishudtobetothe 
great  damage,  &o. 

Mr.  Bungerford,  May  it  please  your  lonl- 
ship,  the  ftct  charged  is  the  Tory  same  as  In 
the  former  cause  already  heard,  only  upon  a 
different  law,  S8  Hen.  8.  There  was,  it  seems, 
•0  long  agone  an  abominable  praetioe  of  ob- 
tahiuig  money  by  false  tokens.  The  aotof  par- 
Hameot  hath  prohibited  that  practice,  and  made 
it  penal.  There  is  but  one  witness  we  shall 
Rouble  yonr  tordship  with. 

Mr.  Harle  sworn. 

Mr.  Hungtrford.  Mr.  Hatle,  pray  giro  an 
account  to  my  lord,  and  the  jury,  when  you 
first  saw  that  note,  and  what  money  jroa  paid 
it. 


*  See  the  preceduig  and  following  Cases. 
f  These  Trials  were  taken  in  short-hand  by 
ei4erofMr.£dwards.    Former  SMion. 


Harle.  On  the  13th  of  June,  Mr.  Halei 
applied  to  me,  to  lend  him  450/.  upon  this 
note.  I  accordiogly  made  a  draught  on  my 
goldsmiths,  which  I  suppose  was  paid  tbt 
same  day,  baring  taken  up  the  draoght  oa 
settling  mine  accounts. 

L.  C.  B.  Pengelly.  Mr.  I^mt,  do  you  expeet 
that  they  should  go  on  further  in  their  eri- 
denoe  f — Mr.  Xacy.  No,  myhnrd. 

I 

L.  C.  B.  Pengelly.  This  Indictment  is 
against  WiUtam  Hales,  goldsmith.  It  is  for 
obtaining  upon  this  note  a  draught  equiYateat 
to  money,  and  which  afterwuds  produced 
mode?,  by  thb  false  token.  If  the  note  wu 
forged,  it  was  a  false  note.  He  brous^ht  tbif 
note  as  a  good  note,  to  induce  Mr.  Ham  to  ac- 
commodate him  with  450/.  thereupon.  That 
is  the  description  of  the  act  of  parliameot, 
that  if  anv  one  by  a  false  token  doth  obtain  or 
get  any  thing  or  any  goods  of  another's,  cor- 
poral punishment  shut  be  inflicted.  If  tbif 
appear  to  be  a  forged  indorsement;  thisbelsg 
a  ndse  token,  he  must  be  guihy.*  So  that  tbf 
eiidenoe  is  .the  same  as  to  both  these  indio^ 
mentsj 

The  Officer  sworn  to  keep  the  Jury. 

Clerk*  Gentlemen,  answer  to  yonr  namss. 

Jury  called  OTcr. 

Clerk.  Are  you  all  agreed  in  yovr  Tcidiel  ? 

Jury.  Agreed. 

Clerk.  Who  shall  say  fbr  yon  f 

Jury.  Our  Foreman. 

Clerk.  How  say  you.  Is  WOllam  Hsief 
GoiHy  of  the  misdemeanour  wherewith  be  if 
charged,  in  forging  and  publishing  an  iadoTN- 
ment  on  a  promissory  note,  or  not  Guilty  f 

Foreman.  Guilty. 

Clerk.-  How  say  yon,  Is  WiiUam  Hsiss 
Guilty  of  the  misdemeanour  wherewith  be 
stands  chaiged  in  obtatnmg  monq^  by  a  ftkc 
token, ornot Guikyf—.Fbf«siaii.  Guilty. 

•  As  to  this,  see  East's  Pleas  of  the  Crows, 
chap.  18,  sect.  6. 
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474.  The. Trial  of  William  Hales  and  Thomas  Kinnersljsy, 
Clerk,  for  forging  and  counterfeiting  a  Note  of  Hand,  bear- 
ing date  August  16,  1727,^  for  Twelve  Hundred  and  Sixty 
Pounds,  payable  to  Samuel  Edwards^  esq.  or  Order,  signed 
Thomas  Kinnersley,  and  indorsed  Samuel  Edwards :  3  Geohgs 

n.  A.D.  nan. 


Jwy  coUed  o?er  agtio,  and  aworii. 

Crkr.  0Y£Z»  O^ez.  If  any  ooe  can  in- 
ferm  my  lord  the  kin^^s  juatice,  the  king's  ser- 
jeaDts,  attorney,  &c.  in  tbia  cause  between  our 
iOTereign  lord  the  king  and  William^Hales  and 
Thomas  Kinnersley,  let  them  come  forth,  &c. 

fieae  tha  Indictment  «raa  read. 

HHr.  Sirange,  Gentlemen  of  the  jury.  This 
is  an  indictment  against  the  two  prisoners  at 
the  bar,  William  Hales  of  London,  late  gold- 
smith,  and  Thomas  Kiunersley,  clerk.  The 
iDdictment  sets  forth  that  these  two  defendants, 
being  persona  of  ill  fame  and  reputation,  and 
devisti^  and  intending  to  defraud  Samuel  Ed- 
wards, esa.  and  divers  other  his  majesty's  sub- 
jects, in  march  last  had  in  their  custody  a  cer- 
tain note  or  a  writing  purporting  to  be  a  pro- 
missory note  signed  by  Thomas  Kinnersley, 
sad  dated  Aug.  16,  1787.  In  this  noteTho- 
mu  Kioneraley  is  supposed  to  promise  to  pay 
1,960/.  to.Samuel  EdTwarda,  esq.  within  three 
months  after  date,  for  value  received ;  that  on 
thb  note  which  they  had  in  their  cuatody,they 
forged  an  indorseooent  in  these  words,  ^  Pray 
pay  to  the  order  of  for  valne  re- 

ceiveil,  Samuel  Edwards  y**  that  thua  having 
Id  their  custody  this  note  with  this  forged  in- 
dorsement thereupon,  and  knowing  this  to  be  a 
forged  indorsement,  they  did  afterwards  pub- 
lish it  to  be  a  true  one.  These  offencea  are  laid 
to  be  to  the  great  damage  of  the  said  Samuel 
Bdwarda,  esq.  the  breaeh  of  hie  majesty's 
pesos,  aad  the  ill  example  of  other  his  m^ea* 
ty*ssabjeeto  in  like  caae  offending.  To  thib 
hidictment  they  have  pleaded  Not  Guilty. 

Attorney  GeneraL  My  lord,  and  gentlemen 
<€tbe  jury,  1  am  of  oomiael  on  the  same  aide 
fcr  my  kird  the  king.  Gcntlemeo,  the  charge 
•giinst  the  defendant  is  for  forging  an  Indorse- 
ment on  a  promkMory  note  for  1,960/.  like- 
vise  tbe^  arechai*ged  with  pnUiahing  the  said 
coQDterieit  indorsement  for  a  true  one,  know- 
>og  the  same  to  be  forged  and  counterfeit. 
Gentlenen,  thia  ia  not  the  first  of  several  facta 
0f  this  nature  that  have  come  to  be  considered 
with  regard  to  the  defendant  Mr.  IjLBles :  but 
ma  fiittthat  hath  come  to  be  examined  in  thia 
^aeechaigtd  upon  the  other  defendant,  Mr. 
Kiaacfsley,  ac^gyman:  and  it  ia  a  voy  me- 


*  8c8  (be  pieoadlttg  and  following  Caiea. 


landioly  thing  that  when  a  soen^  of  forgery  of 
this  nature  ia  going  on,  which  as  you  havf 
been  told  is  of  a  very  pernicious  nature  to  trade 
and  commerce,  we  should  see  one  charged 
therewith  that  hath  a  right  to  appear  in  tnat 
habit,  and  thinks  fit  to  appear  here  in  it  But 
it  win  appear  that  there  is  just  ground  to  charge 
not  only  the  defendant  HaJes,  but  the  defendant 
Kinnenley .  Gentlemen,  as  to  the  fact,  it  wilt 
seem  that  it  took  rise  m  the  same  manner  af 
the  former  fact ;  that  by  that  oorcespondenoe 
that  Mr.  William  Bales  thought  fit  to  let  him- 
self into  with  Mr.  Edwards,  by  applying  for 
finnk  covers  to  send  news  into  the  country,  he 
took  occasion  to  make  use  of  such  a  paper ; 
and  that  there  being  an  intimacy  between  him 
and  Mr.  Kinnersley,  Mr.  Bales  having  by  thia 
means  possessed  himself  of  a  fhmk  cover  with 
the  name  of  **  Samud  Edwards,  ffree"  there-' 
on,  that  upon  a  piece  of  that  paper  cut  off  from 
the  rest,  a  promissory  note  is  written.  I  take 
it  that  the  note  will  appear  to  be  the  hand- 
writing of  Mr.  Kinnersley,  dated  in  a  difierenC 
hand,  Aug.  16,  17S7.    The  worda  are  these : 

*<  I  pfemiie  to  pay  to  Samuel  Edwarda,  esq. 
or  hia  order,  three  months  after  date,  the  aun 
of  twelve  hundred  and  sixty  pomida,  for  the 
value  received*  Tnoiua  Koiiisbsley."  . 

On  the  back  of  the  paper  these  circumstancea 
will  appear :  first,  the  edge  of  the  paper  on  that 
side  of  it  where  the  indorsement  is  wrote  ap- 
peaia  cut  off;  and  as  in  the  former  case,  se 
here  there  are  the  tails  of  two  or  three  lettera 
still  remaining  plainly  to  be  seen.  And  it  will 
appear  that  here  is  an  irregularity  and  uneven* 
nesa  in  the  cutting ;  the  edge  in  one  place 
smoother  being  turned  in,  and  an  hook  or  dent 
made  in  the  paper.  Under  thia,  pretty  near 
the  top  of  the  paper,  ia  written,  "  Pray  pay  to 
the  onler  of,"  then  there  ia  a  wide  blank  aa  in 
the  former  instance ;  then  follow  the  worda, 
**  For  the  value  received,  Samuel  Edwards." 
It  appeara  that  the  worda  **  for  the  "  are  writ- 
ten in  a  atrooger  and  blacker  ink  than  the 
former;'  the/of  the  former  sort,  probably  Mr. 
Edwarda's.  The  word  "  the  "  is  not  written 
in  a  contraction  as  before,  but  at  length.  Hera» 
instead  of  changing  lettera,  erasing  or  tumingi 
are  letters  written  over  in  a  blacker  ink :  the 
other  lettera,  aa  the  two  ee  appear  in  a  pakr 
ink ;  ao  that  it  will  appear  to  a  demonstration 
that  this  was  a  frank  turned  to  this  use.  Other 
obaervatiena  will  likewiie  if  pear  aa  to  the 
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maDner  of  penning  it :  this  note  bein^  written, 
and  the  indorsement  upon  it,  it  *will  appear 
what  use  was  made  of  it ;  and  it  will  appear  by 
Strong;  circnmstltnoes,  if  not  by  the  confession 
of  the  defendant  Kinnersley,  that  the  name  of 
Samuel  Bdwards  wasnhere  wlien  he.wrotii  the 
note :  if  so  it  will  appear  clear  against  Kin- 
nersley. Vi  win  tlras  Appear  a  circumstance 
to  charge  the  defendant ;  as  first,  it  appears 
that  ther^  never  was  any  dealing  between  Kin- 
nersley and  Mr.  Samuel  Edwards:  I  know 
not  that  it  will  appear  that  they  were  so  much 
«s  known  lo  each  other  \  and  yet  here  is  a -note 
Wrote  by  Mr  Rionerslev,  whereby  he  engagetb 
to  pay  1,260/.  within  three  months  a(\er  date, 
to  nim  or  his  order.  It  is  very  extraordinary 
|hat  any  gentleman  should  write  a  promissory 
bote,  especially  should  write  such  a  note  to 
pay  such  a  sum  to  another,  to  one  with  whom 
lie  had  no  dealings.  It  is  incumbent  therefore 
bn  R^innerslej^  to  shew  any  such  dealings,  and 
tlpOD  what  fair  occasion  it  can  be  made  appear 
io  be  given.  Gentlemen,  as  this  will  appear 
to  you  to  be  the  nature  of  the  note  and  the 
niauner  of  indorsing  it,  and  that  there  were  no 
dealings  between  them,  and  consenuently  no 
reason  fur  putting  it  io  Mr.  Edwards's  name, 
nut  that  bis  name  was  there,  and  to  make  him 
the  indorser ;  so  the  use  made  of  it  wi^  to  carry 
It  to  Mr.  Bird,  an  officer  to  the  Hudson's  Bay 
company.  Mr.  Hales  delivered  it  to  him  as  a 
true  note  and  indorsement ;  and  desired  that 
Mr.  Bird  would  accommodate  him  with  750/. 
iijpon  it.  rthiok  tbat  Mr.  Hales  gave  his  own 
note  for  that  sum ;  but  as  the  priocipal  security 
this  note  of  Mr.  Edwards's  was  left  with  Mr. 
Bird.  It  was  on  the  (zbth  of  March,  1727,  that 
this  note  was  left  andtbns  deposited  with  Mr. 
Bird.  And,  gentlemen,  in  April  following 
tfafere  was  the  sum  of  450^  as  part  of  the  750/. 
paid  by  Mr.  Hales.  Gentlemen,  the  residue 
not  being  paid  in  such  a  time  as  it  was  expected, 
BIr.  Bird  directed  one  Mr.  Tomkins  to  wri|e  to 
Kinoersley  to  demand  the  money,  and  to 
threaten  to  sue  for  it.  After  this  Mr.  Kinners- 
ley came  to  him  atFencborch-street,  the  Hud- 
son's Bay  house.  Mr.  Bird  told  him  that 
there  was  such  a  note  which  was  left  with  him 
for  a  security  for  money  borrowed ;  that  there 
was  so  much  thereof  that  remained  due,  and 
desired  the  money.     It  will  appear  that  at  that 

Slace  and  time  when  the  note  was  shewed  to 
Ir.  Kinnersley,  he  owned  that  he  had  wrote 
this  note,  and  said  that  he  was  an  undone  roan, 
itnd  that  Mr.  Bird  must  not  expect  the  money 
from  him,  but  apply  to  Mr.  Edwards  who  in- 
dorsed the  note.  Gentlemen,  after  this  decla- 
ration had  been  made  by  Mr.  Kinnersley,  in 
September  there  was  a  disco?ery  made  or  Mr. 
Gibson's  note,  upon  which  Mr.  Hales  was 
cooamitted,  September  9th  last :  that  gare  oc- 
oision  to  every  one  that  had  received  of  Mr. 
Hales  notes  for  their  security  to  look  about 
them ;  which  produced  a  particular  enquiry 
dK>nt  this  note.  Mr.  Edwards  was  informed 
that  such  a  note  was  in  the  hands  of  Mr.  Bird ; 
ujion  bis  applying  to  Mr.  Bird,  it  appeared  in 


the  manner  that  I  ba?e  opened  unto  yoo: 
when  that  appeared,  and  that  the  note  was 
wrote  bv'Mr.  Kinnersley  on  a  paper  siipdedby 
Mr.  Edwards,  Mr.  Kinnersley  was  taken  up. 
I  think  that  there  was  some  djfficalty  at  fint 
ibr  the  constable  to  appretieod  him,;  but  at 
lenffth  he  was  apprehended  and  carried  before 
sir  Richard  Hopkins.  It  will  appear  that  he 
was  then  in  great  confnsion,  and  appeared  to 
hare  some  sort  of  inclination  to  make  the  only 
reparation  that  guilt  of  such  a  crime  could  ad- 
mit of,  viz.  making  a  full  discovery. «  He  said, 
that  he  would  confess  every  thing,  and  owned 
that  both  the  body  of  the  note  and  the  miWcrip- 
tion  to  it  was  his  hand- writing.  He  confessed 
likewise,  if  my  brief  be  right,  that  be  knew 
that  Mr.  Edwards's  name  was  on  the  back  of 
it ;  that  Mr.  Edwards  was  a  stranger  to  him, 
and  that  he  had  no  dealings  with  him.  It 
happened  at  that  time  that  there  was  one  Mit- 
ford  present,  somethioff  of  an  attorney  or  ssU- 
citor,  and  a  relation  of  Mr.  Kinnersley's.  He 
found  that  Mr.  Kinnersley  was  on  a  dangerona 
point  when  he  declared,  that  he  knew  that  Mr. 
Edwards^s  name  was  there  when  he  wrote  tbe 
note.  He  stopped  him  short,  bade  him  confess 
nothing,  askecl  him  what  he  meant  ?  He  took 
his  advice,  and,  I  think,  denied  his  own  band- 
writing.  Upon  that  occasion  a  discovery  wu 
prevented :  ne  was  then  committed,  and  that 
IS  the  occasion  of  tbe  present  prosiecution.  We 
shall  call  the  witnesses.  As  to  Mr.  Hales,  the 
evidence  tha(,we  shall  lay  before  you  is  bis 
usual  practice  of  applyinir  to  Mr.  Edwards  for 
franks,  tbe  manner  of  making  this  note  and  in- 
dorsement, the  use  he  made  of  it,  his  publish* 
iog  and  depositing  of  it  as  a  true  indorsement, 
when  it  appears  on  the  face  of  it  to  be  a  forged 
one.  It  wiU  appear  plainly  against  him  that 
he  was  concerned  io  the  forgery,  and  in  the 
publication  of  it.  As  to  the  other  of  the  de- 
fendants, Mr.  Kinnersley,  the  circumstances 
that  I  have  mentioned  wiH  make  it  appear  to 
be  his,  and  be  as  strong  evidence  against  him 
as  .against  the  other. 

Serj.  WhUaker,    I  will  not  take  op  any  of 
your  lordship's  time,  there  being  more  inoict* 
menis ;   but  shall  immediately  call  our  wit«  ' 
oesses. 

Thomas  Maddax  and  Anne  Clark  sworn. 
[N.  B.   Their  examination  was  in  substaooe 
the  same  as  in  the  former  Trial,  therefore  need 
not  be  inserted  over  again.] 

Mr.  JoAn  Spicer  Sworn. 

Seij.  Whitakcr,  Look  upon  that  note.  Are 
yon  acquainted  with  Mr.  Edwards's  hand- 
writinjg^  ? — Spicer.  .Yes,  Sir. 

Sen.  Whitaker.  How  long  have  you  been 
acquainted  with  it? 

Spicer.  Twenty-four  years,  Sir. 

Serj.  Whilaker.  How  long  have  you  been  a 
clerk  to  him  P 

Spicer.  Between  ten  and  eleven  years,  Sir. 

Serj.  Whilaker,    How  much  is  his  hand  ? 

Spicer.  Samuel  Edwards  and  the  f. 
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Serj.  Whitaker.  Very  well.  As  to  the  other 
ktten,  what  are  tbej  ? 

Spicer,  Some  of  them  seem  to  be  written 
over  other  letters,  which  I  suppose  were  part 
of  the  word  *  free.'  The  r  seems  yisible  be- 
tween the  o  and  r. 

BIr.  Siranue  What  was  his  method  of  writ- 
iog  the  wonf'  free?' 

Spicer.  With  a  double  f^  just  as  it  is  here, 
•ffree.' 

Mr.  Strange.  Did  ^on  ever  know  him  use 
the  word  Frank  ?— Sjptcer.  Never,  Sir. 

Serj.  Whitaker,  You  say  that  you  have  been 
concerned  as  clerk  between  10  and  11  years. 
Were  you  concerned  before  for  him  ? 

Spicer,  Yes,  Sir. 

Se^.  Whitoker.  In  what  business  P 

Spicer.  As  to  his  private  affairs  in  town,  cash 
in  town,  and  many  of  bis  rents. 

Serj.  Whitaker.  During  the  time  tliat  you 
were  acquainted  with  his  private  transactions, 
did  you  ever  understand  that  there  were  any 
transactions  in  money  affairs  between  hhn  and 
Mr.  Hales  P 

Spicer,  No,  never  any  whatever.  I  never 
so  mnch  as  heard  his  name  in  the  family. 

Serj.  Whitaker,  Did  you  ever  know  that  Mr. 
Edwards  used  to  make  a  practice  of  indorsing 
any  other  person's  notes,  or  of  giving  promis- 
sory notes  ? — Spicer,  No,  Sir. 

Seij.  Whitaker,  I  believe  you  will  all  be 
coDvioced  that  it  is  bis  hand-writing. 

Kinnertley.  1  admit.  Sir,  the  whole  body 
of  the  note  to  be  mine  own  hand-writing. 

Mr.  Strange.  Look  upon  it  before  vou  do 
that.    We  desire  nothing  out  what  is  fair. 

Kinnenley.  Yes,  Sir,  1  admit  both  the  fi- 
gures on  the  top,  and  the  whole  note  to  be 
mine. 

Serj.  Wlutaktr.  Gentlemen,  you  will  ob- 
serve that  there  were  but  3  months  mentioned  in 
the  note.  The  note  is  drawn  August  16,  and  was 
not  brought  till  March  20  after,  so  that  the 
whole  time  was  long  expired  before  the  note 
was  left  with  Mr.  Bird  for  the  money  which 
be  lent  upon  it, 

Mr.  Strange.  I  verily  believe,  my  lord,  the 
iadorBement  and  noteto  be  both  the  same  hand. 

Mr.  William  Wright  sworn. 

Serj.  Whitaker.  Sir,  were  you  at  anv  time 
with  Mr.  Kinnersley  and  Mr.  Edwards,  and 
was  there  any  discourse  passed  between  them 
aboqt  this  note  P 

Wright.  When  Mr.  Kinnersley  was  exa- 
mined before  sir  Richard  Hopkins,  he  there 
owned  it  to  be  his  own  hand- writing,  both  the 
not«  aad  indorsement. 

^rj.  Whitaker.  But  give  us  an  account 
whether  he  was  going  to  make  a  confession, 
and  what  was  said  upon  it? 

Wright.  As  soon  as  he  said  that  the  note 
WIS  all  his  hand-writing 

.  ^>  C.  B.  Pengelly.  And  what  did  he  say  be- 

.  Wright.    What  he  said,  my  k>rd,  aa  to  the 
uMlofsemeot  was  afterwards.     As  iodft  at  be 


said  that  the  note  waa.all  his  hand-wpting,  Mr. 
Edwards  asked  him,  Why  he  drew  the  note 
payable  to  him,  when  tliere  never  had  been 
any  dealings  or  negociations  between  them  ? 

Seij.  Whitaker.  What  said  Mr.  Kinnersley 
to  that  P 

JWright.^  fie  said' that  there  never  had'  been 
any  dealings  between  them,  either  before  or 
since  the  making  of  the  note  payable  to  him  ; 
that  he  did  not  know  Mr.  Ettwards.  nor,  except 
that  time  before  sir  Rtcbanl  H<i|ikins,  had  not 
seen  him. 

Serj.  Whitaker.  Pray, -Sir,  ^ve  os  an  ac» 
count  how  he  was  prevented  ffomg  on. 

Wright.  He  opened  himseff  in  this  manner: 
that  be  was  indebted  to  Mr.  Hales  in  that  som, 
and  more,  and  that  Mr.  Hales  desired  hfm  to 
give  a  note  of  his  hand ;  that  he  asked  Mr. 
Hales  to  whom  it  should  be  made  payable  P  1 
replied.  It  is  very  unusual  to  ask  that.  It  is 
sure  natnral  for  a  man  to  make  it  payable  to  « 
person  thatbeoweth  the  money  to.  1  said. 
Sir,  you  seemed  before  to  declare  yourself  an 
unhappy  person,  an  undone  roan,  t  asked  him 
the  reason  ;  and  upon  that  Mr.  Mitfonl,  who 
was  with  him,  said.  You  shall  not  go  on  to  de- 
clare any  thing  farther,  you  may  do  yourself 
an  injury. 

Mr.  Strange.  Did  he  jay  at  that  time,  that 
he  saw  any  thing  on  the  back  of  that  noteP 

Wright.  As  soon  as  he  had  declared  the  note 
to  be  his  band -writing  to  Mr.  Edwards,  and 
Mr.  Bird  had  shewed  Uve  note  to  Mr.  Kinners- 
ley, he  was  asked.  Whether  he  knew  of  that 
indorsement  of  Mr.  Edwards's  hand  before  he 
saw  the  note  P  He  said,  he  did  know  of  the  in- 
dorsement thereof,  but  knew  not  how'itcam^ 
there. 

Mr.  Strange.  How  did  Mr.'Edwards  aak  the 
question  P 

Wright.  He  asked  Mr.  Bird,  Did  Mr.  Kin- 
nersley own  the  indorsement  before  you  shew* 
ed  him  the  noteP 

Mr.  Strange.  Sir,  you  d6  not  apprehend  the 
question  asked  you.  What  was  the  qnestk>n 
tliat  Mr.  Edwards  asked  Mr.  Kinnersley  P 

Wright.  Whether  he  knew  of  the  indorse- 
ment before  that  Mr.  Bird  showed  bun  the 
noteP 

Mr.  Strange.  What  did  he  say  P 

Wright.  Me  answered  that  he  did. 

X.  C.  B.  Was  tha(  all  that  he  said  P 

Wright.  He  said  that  he  had  had  several 
dealings  with  Mr.  Hales,  <Thich  was  the  cause 
of  his  drawing  that  note  in  that  manner. 

L.  C.  B.  But  what  did  he  say  concerning 
tlie  indorsement  P 

Wright.  Mr.  Bird  said,  that  before  he  shew^ 
ed  Mr.  Kinnersley  the  note,  Mr.  Kinnersler 
said  tliat  there  was  sucH  a  note  of  his  hand, 
with  such  au  indorsement. 

L.  C.  B.  But  what  was  the  answer  that  Mr. 
Kinnersley  gave  Mr.  Edwanis  P 

Wright.  That  he  knew  of  the  indorsement, 
but  knew  not  how  it  came  there. 

Mr,  Strange.  Did  he,  Mr.  Kinnersley,  men- 
tion the  iodorseodent  himself  P  Did  be  say, 
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whether  he  saw  the  name  before  his  writiog 
the  note  ?~^Wngkt,  Not  at  that  time,  Sir. 

Mr.  Strange.  Did  be  at  any  other  in  your 
hearing?— Wright.  No,  Sir. 

Mr.  Strange.  When  Mr.  Milforri  stopt  him, 
was  there  any  discourse  afterwards  whose 
baod-writang  ,tL«  i^ote  might  be ;  was  there 
anydispnte? 

Wright,  Sir,  the  company  broke  up  then, 
when  Mr.  Mitford  had  given  him  that  caution. 

Sir  Richard  Haphint  sworn. 

Serj.  Whitaker.  Sir  Riphard 

Mr.  Lacy,  I  would  beg  first  to  ask  sir  Ri- 
chard, whether  this  examination  was  reduced 
into  writing  ? 

Si^  R,  Hopkins.  I  always  take  a  memoran- 
dum in  my  book  of  what  is  said  upon  an  exa- 
mination. There  was  none  other  examination 
in  writing,  but  my  memorandum  of  what  1 
thought  Sufficient  to  occasion  the  commitment 
that  I  made. 

Serj.  Whitaker,   When  was  it?  . 

Sir  R,  Hopkins,  It  was  some  time  about 
September.  I  remember  that  he  was  charged 
before  me  about  two  notes.  One  ^s  a  note  of 
1,S60/.,  the  other  was  a  note  of  1,650/. ;  which 
of  these  you  desire  me  to  speak  to,  I  know  not. 

Seij.  Whitaker.  That  of  1,260/. 

Sir  R.  Hopkins,  There  was  such  a  note 
drawn  by  Thomas  KinnersW,  payable  witiiin 
three  months  afler  date  to  Samuel  Edwards, 
esq.  and  indorsed  by  Samuel  Edwards.  I 
looked  upon  it ;  and,  turning  over  the  indorse- 
ment, it  seemed  to  me  to  be  an  altered  and 
forged  thing.  Upon  this  I  examined  Mr. 
Bird,  whom  they  offered  as  an  evidence. 
Mr.  Bird  lold  me,  that  he  had  lent  money  upon 
that  note  of  1,960/.  and  that  he  had  received 
some  money  in  part  of  payment  of  what  he 
had  lent:  'that  hearing  that  Mr.  Bales  was 
tfldken  up,  he  made  application  to  Mr.  Kin- 
aersley  for  what  money  remained  due  to  him ; 
that  when  he  made  such  application  to  Mr. 
Kinnersley  for  this  money,  Mr.  Kinnersley,  be- 
fore he  saw  the  note,  told  liim,  that  he  had  a  note 
of  bis  for  bis  1,360/.  payable  in  three  months 
afler  date  to  Samuel  Edwards,  esu.or  order, 
and  indorsed  by  Samuel  Edwards.  This  1  laid 
my  finger  upon  before  him,  thinking  it  sufficient 
to  commit  him,  and  repeated  the  words  to  Mr. 
Bird,  are  tbesethe  wordsthat  you  say  ?  If  they 
are,  repeat  them ;  which  he  did.  1  asked  Mr. 
Kinnersley,  whether  he  had  any  dealings  with 
Mr.  Edwards?  He  aaid,  that  be  had  not.  I 
asked  then,  how  he  came  to  make  a  note  for 
1,S60/.  payable  to  him,  a  person  with  whom 
be  bad  no  dealings.  He  said,  that  lie  did  it  at 
the  request  of  Air.  flales,  to  whom  he  was  in- 
debted in  that  sum  of  money.  He  said,  that 
as  to  the  indorsement  he  knew  not  how  it  came 
there.  He  seemed  ready  to  make  an  ample 
confession ;  but  there  was  a  person  there,  who 
was  (1  think)  one  way  or  other  related  to  the 
faw,  who  stopt  him  directiy,  and  had  oft  inter- 
rupted. I  said  to  him,  Sir,  this  is  not  be- 
eomiog  here :  I  expect  to  examiAe  any  person 
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1  will  afterwards 


without  your  interrupting, 
ask  any  question  that— «— 

Serj.  Whitaker.  Sir,  when  Mr.  Kinnersley 
had  own«d  the  note,  was  there  aflerwmrds  a 
denial? 

Sir  R,  Hopkins.  Aflerwards.  Sir,  there  was 
a  denial.  It  mi^ht  be  as  to  the  other  note ; 
and  not  that  which  you  are  now  asking  me 
about. 

Mr.  Richard  Davis,  the  oonatable,  ewom.  - 

Serj.  Whitaker,  Richard  Davis,  I  think  that 
you  were  the  constable  sent  to  apprehend  Mr. 
Kinnersley.  Will  you  give  us  an  account 
how  often  you  went  to  apprehend  him,  whether 
he  was  to  be  met  withal,  and  what  passed  when 
he  was  apprehended  ? 

Davis,  My  lord,  on  September  12,  there 
was  a  warrant  issued  out  to  take  op  the  rvv. 
Mr.  Kinnersley,  and  was  given  to  me  to  exe- 
cute. Accordingly  I  went  in  the  aftemooo, 
and  took  a  porter  with  me.  We  went  to  the 
Magpye  tavern  without  Aldgate.  I  sent  the 
Dorter  thence  to  Mr.  Kinnersley*8  house  io 
ManseWfitreet  to  tell  him,  that  there  was  a  gen- 
tleman there  to  speak  with  him ;  because,  he 
living  in  Mansel- street  in  Middlesex,  I  could 
not  there  execute  my  warrant.  When  the 
porter  came  back,  he  told  me,  that  the  daughter 
came  to  the  door,  and  said,  that  the  reverend 
Mr,  Kinnersley  was  not  in  town.  After  I  had 
paid  for  what  1  had  called  for,  I  went  from 
thence  to  the  derk  of  the  parish,  and  asked 
him,  whether  the  reverend  Mr.  Kinnersley 
was  in  town?  He  answered.  No;  apd  said, 
that  he  went  out  of  town  on  Tuesday,  I  think 
it  was,  and  that  he  did  not  know  when  he 
would  be  in  town.  He  asked  me  what  I 
wanted  with  him  ?  I  told  him  that  a  couple 
wanted  to  be  married,  and  wanted  a  licence. 
Won't  (said  he)  the  curate  do?  No  (said  I), 
the  young  eentiewonian  will  not  be  aaarrid 
by  any  but  uie  doctor,  and  at  his  church  :  So- 
the  person  having  no  apprehension,  sent  me  to 
London- house  in  Alderseate-street,  to  enquire 
for  Mr.  May,  who  would  tell  me  when  tbe 
doctor  would  be  in  town.  He  told  me,  that  be 
would  be  in  town  next  Thursday  night.  Ac- 
cordingly I  went  the  next  Friday  rooming, 
took  a  porter  witii  me,  went  directly  to  tbe 
Doctor's  house. .  When  I  came  there  I  rung 
hard  at  the  gate.  Out  came  the  daughter.  I 
asked  to  speak  with  the  doctor ;  she  said  that 
he  was  not  at  home,  and  enquired  what  I  would 
have  with  him.  I  told  her  the  same  about  my 
wanting  a  licence  that  I  had  told  the  clerk  be- 
fore. I  will  (said  she)go  and  call  my  mamma. 
Accordingly  madam  Kinnersley  came  out  :^  I 
told  her  that  I  wanted  a  licence,  was  in- 
formed that  the  doctor  generally  kept  licences 
by  him,  or  at  least  could  help  me  to  one.  Sbe 
desired  me  to  walk  into  the  parlour,  tatd  that 
the  doctor  had  been  out  of  town,  was  very  much 
fatifi^ed,  which  was  the  reason  that  he  was  de- 
nied. Out  came  the  doctor;  Sir,  (said  be) 
where  is  the  gentiewoman  ?  Sir,  (said  1)  she  is 
hard  by,  at  the  Magpye  tavern  by  Aldgate. 


!37]  for  a  Misdemeanor. 

Wbo  (said  be)  it  the,  and  who  ve  her  friends  f 
1  told  him  tbot  her  nune  was  Bird.    Where 

Slid  he)  Ii?et  she  P  I  said  io  Fleet-street.  I 
not  (said  he)  rememher  that  name.  Yon  do. 
Sir,  (said  I)|cnow  her  father  very  wdl.  What 
age  (said  be^  is  she  ?  I  told  him  her  age. 
mve  her  friends  ffireo  consent  (said  Se), 
without  that  I.  would  not  do  it  for  100/. :  the 
peaahy  is  50/. ;  I  told  him  that  it  had  been 
done  to  m j  knowledge.  Aye  (said  he)  it  may 
be  at  the  Fleet.  I  desired  him  to  go  to  tlie 
tiTeniy  where  her  brother  was  with  her,  and 
he  would  be  satisfied.  My  intent  was  to  decoy 
him  into  the  liberties  of  the  city.  He  said,  No, 
be  would  not  go  with  me:  so  I  had  no  oppor- 
tooity  then.  But  haTing  seen  him  once,  and 
10  knowing  him,  I  afWrwards  watched  for  him, 
tod  saw  him  come  out,  and  go  through  the 
Uinories;  I  watched  him  till  be  came  to  Aid- 
gate  ;  I  then  paid  my  respects  to  him.  I  think 
(aaid  he)  that  you  are  the  person  that  came  to 
roe  about  a  marriage.  Yes,  Sir,  (said  I)  hut  1 
btve  now  another  affair  to  speak  to  you  of.  I 
btve  a  warrant  against  yon  for  forgery  of  a 
i»le  of  1,960/.  He  said,  God  forbid.  He 
iiked  to  see  my  warrant.  He  said,  had  the 
Seotleman  sent  to  him.  he  would  readily  hare 
come..  I  asked  him  wny  he  denied  himself? 
fle  nid,  thai  he  apprehended  an  arrest.  I  de- 
tired  him  to  go  with  me  to  the  White  Hart 
tsfem  in  Bishopsgate-street.  He  there  owned 
the  note. 

8erj.  Wkitaker.  Was  it  within  or  without 
the  bvs  T^Davk.  It  was  within. 

Serj.  Whitaker.  Did  you  go  with  him  to  sir 
Bichsrd  Hopkins?— Dovu.  Yes,  Sir. 

Serj.  Whitaker.  My  lord,  there  is  another 
thing  that  we  shall  prove,  for  all  is  ctrcum* 
•Uooe.  We  shall  shew  that  Mr.  Kionersley 
sod  Mr.  Hales  have  been  often  together  for 
losr  or  fife  months  in  a  private  manner.  As 
soon  IS.  the  one  hath  come  in,  the  other  hath 

Ene  with  him  into  a  private  room,  and  they 
ve  stayed  some  time  together ;  and  this  was 
•bout  the  tippr4hat  these  transactkms  hare 
been.  Whemr  lese  matters  are  laid  together, 
Jon  willjudgethatMr.  Kinnersley  hath  not  been 
•0  kiod  to  Mr.  Edwards  as  to  ffivehim  1,260/.; 
bat  that  there  was  a  plain  formed  design  to 
nise  this  money  upon  bis  credit.  Join  this  to- 
f^er  with  his  owning,  that  he  knew  that  Mr. 
Edwards's  hand  was  on  the  back  of  the  note 
before  be  drew  the  note,  and  that  he  knew  of 
the  indorsement,  though  he  said  be  knew  not 
how  it  came  there.  Considering^  these  things, 
Qone  wjtt  doubt  but  that  there  was  a  con- 
tnnnce  between  them.    We  shall  caU  several 


Mr.  lacy.  We  submit  it  to  my  lord,  whe- 
ther it  be  proper.  It  is  foreign  to  tliis  indict- 
^Mnt;  and  we  should  have  nothing  offered 
but  what  we  may  be  supposed  to  come  pre* 
P^f^  to  defend.  We  cannot  be  supposed  to 
•Mae  prepared  to  defend  this,  by  shewing  how 
^e  came  there,  and  upon  what  account. 

L.  C.  fi.  It  is  an  indictment  against  both 
«t  dtieodants.     The  note  was  indeed  sub- 
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scribed  by  the  defendant  Kinnenler:  But 
then  it  was  delivered  out  by  the  other  defendant 
Hales.  Now,  they  say,  that  they  will  shew 
by.  several  witnesses  that  the^  were  very  con- 
versant together  about  that  time,  and  they  are 
acquainted  with  the  private  manner  of  their 
conversing  together.  You  hear  what  is  the 
use  they  make  of  it.  I  see  not  that  we  can  re- 
fuse their  giving  this  account.  What  use  is  tA 
be  made  ot  it  must  be  left  to  the  jury. 

Hr.  Mather.  Are  these  things  to  be  proved  by 
circumstances? 

Seij.  WMtaker.  Can  forgery  be  proved  any 
otherwise? 

Mr.  Bo^  sworn. 

Mr.  Strange.  Pray,  where  do  yon  live? 

Bab.  At  I^'s  coffee-house,  in  Fleet-stree|. 

Mr.  Strange,  Do  you  keep  that  house? 

Bab.  Yes,  Sir. 

Mr.  Strange.  Have  you  ever  observed  that 
Mr.  Hales  and  Mr.  Kionersley  ever  frequented 
that  bouse,'and  in  what  manner  ? 

Bab.  Last  snmmer|  the  gr^itest  part  of  the 
snmmer,sometimet  twice  or  thrice  in  a  week,  till 
near  the  time  that  the  gratleman  was  taken  up. 
Mr.  Hales  would  sometimes  come  thither,  and 
sometimes  be  there  an  hour  or  two.  Some* 
times  he  would  ask  whether  i^  minister  had 
been  there  to  ask  for  him?  We  hardlv  knew 
the  name  of  either  of  them,  but  knew  whom  be 
meant.  Mr.  Hales  would  often  be'in  our  room^ 
and  see  sometimes  Mr.  Kinnersley  coming,  out 
of  the  window.  Mr.  Hales  would  hardly  take 
any  notice  of  him ;  but  as  soon  as  he  came  in 
Mr.  Hales  would  go  into  a  private  room,  ^ 
the  other  afterwards  go  to  him.  And  some- 
times as  soon  as  one  came  in  at  one  door,  the 
other  went  cat  at  the  other,  and  he  followed  him. 

Serj.  Whitaker.  How  often  was  this? 

Bab.  Twice  or  thrice  in  a  week. 

Mr.  Strange.  Do  you  remember  on  what 
occasion,  and  how  they  left  off  coming  to  your 
house? 

Bab.  Mr.  Kinnersley  was  not  at  the  house 
for  two  or  three  weeks  or  a  month  before  Mr. 
Hales  was  Uken  up.  Mr.  Hales  was  there  a 
few  days  before. 

Mr.  Strange.  Do  vou  remember  that  Mr. 
KinnerBley  passed  by  ? 

Bab.  Once  he  did.  He  went  down  Fleet* 
street :  Mr.  Hales  rose  up,  went  out,  and  wen^ 
after  him. 

Mr.  Strange^  How  long  was  this  before  Mr. 
Hales  was  apprehended  ? 

Bab.  It  was  three  weeks  or  a  month,  I  be- 
lieye,  before  be  was  iMiprehended. 

Mr.  Strange.  I  isfc.  Whether  at  any  time 
they  sat  down  in  the  public  room  ? 

Mob,  Very  seldom:  they  generally  weo^ 
into  the  private  part. 

Mr.  Strange.  Was  that  distinct  from  thq 
rest  of  the  house  ?  . 

Bab.  Yes,  Sir,  quite  sepamte. 

Mr.  John  Brooke  s  wonl. 
Mr.  Strange,  Where  do  yon  lire? 
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Brooks.  I  keep  a  coffee- hoase  io  Downiug- 
ittrettf  in  Westminster. 

Mr.  Strange.  What  nanne  doth  yoor  coffee- 
house eo  bjF — Brooks.  My  own  name. 

Mr.  grange.  Do  vou  kubw  that  yoa  hvwe 
erer  obserred  that  Mr.  Hales  and  Mr.  Kio- 
nersley  ever  frequented  your  house,  and  io 
What  manner  ? 

Brooks,  Mr.  Kinnersley  bath  sometimes 
temeto  the  cofiee- house;  sent  for  a  porter; 
gave  him  a  note  to  Mr.  Hales,  who  bath  come, 
and  they  have  gone  to  a  private  part  of  the 
room. 

'  Mr.  Strange*    Was  there  any  other  with 
them?— BrooAu.  No,  Sir,  never. 

Mr.  Strange,  Was  it  often  that  they  met 
thus.^ 

Brooks.  About  four  or  five  times  in  a  month. 
•  Mr.  Strange,  How  long  have  they  stayed  ? 

Broo^.  Several  hours.  When  I  nave  asked 
ibe  servant  why  a  candle  was  not  carried  them, 
be  bath  said,  that  they  refused  it. 

Mr.  Strange.  How  long  was  it  before  Mr. 
Hales  was  taken  up  ? 

Brooks,  About  a  month. 

Mr.  Strange.  Was  there  any  observation 
made  Uoon  his  being  taken  up  P 

Brooks,  1  observed  it  the  more,  having  oflen 
I  them  together. 


Thomas  Janeasay  sworn. 

Kinnersley,  I  admit,  my  lord,  that  we  have 
been  together  at  several  coffee*  bouses. 

L.  C.  B,  Well,  now  the  man  is  sworn,  we 
will  go  on  with  him. 

Mr.  Strange.  Do  yon  know  Mr.  Kinnersley 
and  Mr.  Hales  f-^Janeway,  Yes,  Sir. . 

Mr.  Strange,  Do  you  keep  a  coffee- bouse? 

Janemay.  Yes,  Sir. 
•   Mr. Strange,  Where? 

Janeway,  In  Cornliill,  Sir. 

Mr.  Strange.  Do  you  remember  that  they 
bavlB  frequented  your  bouse  together,  and  in 
vHiat  manner  ? 

Jantway.  I  believe  they  may  have  been 
there  t<^tber  several  times. 

Mr.  Strange,  What  company  had  they  with 
them  ? 

Janeway.  I  take,  no  notice  what  company 
is  there.    I  observed  tbem  not. 

Mr.  Strange.  How  often  have  you  observed 
tbem  retire  up  stairs  together  ? 

Janeway.  I  take  no  notice  of  such  things. 
They  might  for  an  hundred  times,  for  augbt  1 
know. 

Serj.  WMtaker.  My  lord,  we  shall  rest  the 
evidence  here.  TVe  submit  it  to  your  Jordship 
and  the  jury,  when  such  a  note  is  drawn  by 
fucb  a  man  upon  such  a  paper,  by  which  he 
promisethrto  pay  such  a  sum  to  a  person  with 
whom  he  had  no  dealings,  to  what  end  can  it 
be.  Can  it  be  with  any  other  intention  than  to 
char^pe  an  innocent  man  with  it  ?  I  think  it  is 
a  pUm  case.  It  is  oertaio  that  Mr.  Hales  ear- 
ned this  note,  and  borrowed  a  sum  of  money 
ppoD  it ;  and  Mr.  Kinnersley  made  preparation 
for  it  by  making  a  note  fyr  so  much  mquej 


payable  to.  Mr.  Edwards.  Doth,  a  man  so 
easily  give  1,^0/.  to  a  stranger  with  whom  be 
hath  had  no  dealings  ?  To  what  purpose  could 
It  then  be  thus  drawn  ?  Wliy ,  to  be  ioflorsed. 
And  this  Mr.  Kinnersley  did,  and  he  owned 
that  the  name  was  there/  and  be  knew  that  Mr. 
Edwards  was  a  rich  man.  Well,  if  Mr.  Ed- 
wards was  a  rich  man,  and  the  other  not  wonh 
a  groat,  as  he  owjed  himself  to  be  an  undone 
man,  to  what  purpose  then  caii  it  be  ?  Well,  I 
think  it  clearly  appears  that  this  was  a  cod- 
trivance  between  them  two.  It*  you  think  not 
this  plain,  1  think  that  it  is  impossible  to  con- 
vict any  man  on  a  stronger  evidence. 

Seij.  Darnell,  My  lord,  I  am  counsel  fortbe 
prisoner  at  the  bar,  Mr.  Hales.    And  I  think  it 
doth  appear  that  there  was  a  transaction  be- 
tween Mr.  Hales  and  Mr.  Kinnersley  ;  aod 
that  this  money  was  due  from  Mr.  Ktnnerslej 
to  him.    And  we  apprehend,  notwithstanding^ 
what  hath  been  ofiered,  that  the  confession  ojf 
Mr.  Kinnersley  is  a  proper  justification  of  Mr. 
Hales.     Ir  is  not,  my  lord,  Mr.  Ktnnerslev's 
being  a  defendant  that  shall  deprire  Mr.  Hales 
of  the  benefit  of  this  confession.     It  appeariogf 
that  he  was  indebted  to  Mr.  Hales,  this  note 
was  given  in  satisfaction  :    we  apprehend  that 
it  was  given  upon  this  account  to  Mr.  Halet. 
In  confirmation  of  what  Mr.  Hales  saith,  we 
can  produce  a  person  to  shew  that  there  wss 
an  account  between  them,  and  Mr.  Kinnersley 
acknowledged  such  a  balance,  in  satisfactioa 
of  which  this  note  was  giveo. .  And  we  think 
that  it  could  not  be  drawn  as  a  note  of  Mr. 
Kihnersley's  payable  to  Mr.  Hales,  not  only 
because  the  account  would  be  as  g^  against 
Mr.  Kinnersley  as  such  a  note  of  his  band,  bat 
also  bec&use  of  Mr.  Hales'sown  circumstances. 
Mr.  Hales  applied  to  a  gentleman  that  recom- 
mended him  to  Mr.  BiriTto  borrow  money  upon 
this  note.    And,  gentlemen,  it  was  this  note 
thus  drawn    that   recommended   him.     Mr. 
Hales  bad  the  misfortune  to  be  concerned  with 
sir  Stephen  Evance ;  he  could  not  therefore 
appear  himself;    and,  therefore,  by  the  assist- 
ance of  this  note,  borrowed  thtjp^ey .    When 
difficulties  came  upon  it,  he  w  tpiFand  paid  part 
of  the  money,  and  1  believe  would  have  taken 
care  to  have  paid  the  whole :  it  doth  not  appear 
that  this  hath  affected  Mr.  Edwards.     tt'« 
name  indeed  hath  been  exposed  as  a  man  would 
not  be  willing  that  it  should  ;  monev  bath  been 
raised  upon  thecreilit  of  his  name ;  but  be  iiatb 
not  been  affected  thereby.    This  therefore  lielb 
on  the  unhappy  circumstances  of  Mr.  Bale*. 
We  will  call  one  witness,  and  then  this  confes- 
sion of  Mr.  Kinnersley  we  hope  will  avail. 

Mr.  Lacy.  My  lord,  I  apprehend  that  there  s 
a  drcumstauce  that  lessens  the  weight  of.  if  i^ 
not  wholly  sets  aside  what  they  ffo  upoo.  What 
they  have  gone  on  was,  that  Mr.  Edwards « 
franks  were  used  to  this  i!l  purpose.  MadcK«i 
a  servant  of  Mr.  Ed\«ards,  is  produceil,  who 
tells  us  of  a  parcel  of  franks  that  were  delivered 
iu  July  last.  Mr.  BinI  gave  an  atrcooot  that 
this  note  was  brought  to  him  in  March :  f* 
that  it  wa3  brought  him  before  rto»  ^^^^ 
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were  delivered,  ^nd  tho(\g;b  it  may  be  ap- 
preheoded  tliat  there  Were  other  franks,  we 
think  that  there  oag^t  to  Jbe  a  proof 'of  sOme 
franks  that  were  deUrered  before. 

Ifr.  Strange.  There  have  heoii,  Mr.  Lacy, 
(as  hath  been  deposed)  for  several  years.  Thoae 
that  were  brought  in  July  last,  are  those  Uiat 
nerer  wece  .frsAked,  but  were  only  coven  left 
tur  tbat^ivurpose. 

3f r.  Robert  Burkit  sworn. 

6eg.  Dameil.  Do  y^w  know,  Sir,  of  any 
aceount  staled  between  Mr.  Ualea  and  Mr. 
^iaoersley? 
JBttrJbi^.  No,  Sir,  none  at  all. 
Serj.  Darnell.    No  !  What  doth  the  man 
Dean? 

Mr.  Strange.   What,  none  in  Newgate,  nor 
no  where  else  ?  Do  you  know  of  none  P 
Burkit,  No,  Sir. 

Mr.  Strange.   Do  you  know  of  any  money 
thai  was  at  any  time  due  from  Mr.  Hales  to 
Hr.  ILiooersley  f 
Burkit.  No,  Sir,  none  at  all. 
I.  C.  B.  Have  vou  any  other  witness  f 
Serj.  Darnell.   My  lords,  there  are  two  wit- 
nesses  to  this  account  stated. 

8er|.  Eyre.   My  lord,  and  gentlemen,  of  the 
jury,  I  am  counsel  for  Mr.  Kmnersley.    I  ap- 
prehead  that  he  is  innocent.     1  readily  agree 
with  Mr.  Attorney,  that  the  affair  of  notes, 
eitablished  by  ael  of  parliament,  is  of  great 
momeot,  and  their  security  necessary  to  com- 
nieroe;    and  that  the  foigery  of  such  notes 
and  iDdorsements  thereupon  is  very  pernicious 
to  the  public :  I  therefore  apprehend  that  there 
oagbt  to  be  strong  evidence  for  the  convicting 
of  such  a  ortnoe.    I  humbly  submit  it,  that  b^ 
iure  a  man  be  convicted  of  so  infamous  an  .af- 
fair, there  ought  to  be  strong  evidence ;    and 
the  rather  because  he  is  a  clergyman  of  the 
Cboreh  of  England,  and  his  capacity  of  ser- 
vice depends  upon  his  credit :  And  it  doth  ap- 
pear that  be  hath  behaved  himself  with  all  pos- 
sible caotion.    Yon  see  that  the  contrivance 
^t  the  officer  sent  to  apprehend  him  made 
use  of,  was  n  pretence  of  a  marriage.     You 
>Be,  gentlemen,  and  I  am  glad  to  see  it,  and 
wish  that  all  otiiets  josed  the  same  caution, 
tbat  upon  his  enquiry  what  age  the  young  wo- 
ttia  was  of,  understanding  that  she  was  not  of 
Age,  and  her  parents  not  being,  these,  notwith^ 
•tanding  that  he  was  told  that  her  brpther 
vas  there  with  her,  yet  he  abadutely  refused, 
Mid  said,  that  he  wopld  not  be.c^ccrned  for  an 
huidred  pounds  without  the  parent's  consent : 
^  is  sucha  point  in  his  favour,  that  I  think 
^t  it  is  a  stranger  circumstance  for  him*  than 
the  other  circumstanoes  are  against  him.    As 
to  the  offence  that  is  charged  upon.him,  it  is,  I 
■op{KMe,|hathe  should  give  note  note  made 
m  bis  name  payable  to  Mr.  BdwArds,  and  io- 
<^  tush  a  note  in  Mr.  Edwards's  name,  in 
«raer  to  ebarga  Mr.  Edwards  with  the  pay- 
iQcot  of  the  money.     They  by  a  great  stKss 
upon  this,  and  say,  that  Mr.  Kioneriley  was 
"^Uy  nnacouainted  wUh41r.  Edwnnto.   One 


ttf  Ike  wknesses  eaith,  that  Njr.  Sjnnendejr 
himself  owned  that  he  had  never  seen  Mr. 
Edwards  liefbre  in  his  lift-  How  therefore  (say 
they)  is  it  likely,  that  there  shouM  be  any 
fair  reason  for  a  man  to  make  such^a  note  pay- 
able to  one  that  he  had  no  dealing  nor  aoquaintr 
ance  with,  nor  had  so  much  as  ever  seen  before 
in  his  life  f  J  submit  it  to  yon,  whether  in  the 
course  of  boainess  it  is  a  material  thing  viiom  a 
note  is  made  payable  to.  If  a  man  «we  a  sum 
of  money,  and  give  a  note  for  it,  it  is  natural  to 
enquire  to  whom  it  should  be  made  payable. 
It  was  the  more  natural  in  this  esse,  as  Mr. 
Hales,  having  the  mi^ostune  to  have  a  coo^ 
mission  of  bankruptcy  standing  out  against 
him,  could  not  negociate  notes  in  his  own  namot 
but  mivrt  act  in  some  friend  or  neigbbooc^s 
name.  And  it  is  no  great  wonder  that  Mir. 
Kinnersley ,  whose  character  direeted  bis  studiss 
another  way,  and  who  was  not  a^namtod 
much  with  these  affairs,  shouki  be  impeaed 
upon  to  give  such  a  nots;  and  the  less  so,  fer 
this  phiin  reason :  Sir  Stephen  Evance  and  Mf . 
Hales  formerly  lived  in  Mr.  &innersley?n 
parish ;  received  him  with  a  great  deal  of  civi- 
lity :  It  can  be  no  wonder  Siereture  that  he 
awerwards  continued  an  acquaintance  with  him. 
Notwithstanding  his  misfortunes,  it  is  plain  that 
Mr.  Hales  wasstill  aoonainted  with  several  very 
worthy  gentlemen :  Mr.  Qibson  and  Mr.  Ed- 
wards l^th  furnished  him  with  franks;  sir 
Biby  Lake  recommended  him  to  Mr.  Bird,  to 
borrow  of  him  a  conaidecable  sum  of  money. 
If  such  gentlemen  as  these  thus  oorresponded 
with  him  after  hi^  misfortunes,  no  wonder  that 
Mr.  Kinnersley,  who  had  been  the  minister  of 
the  parish  where  Mr.  [Hales  had  livedo  should 
keep  up  an  acquaintance  with  him ;  and  so  no 
wonder  thathe  should  be  so  imposed  t)n.  In 
fact,  we  shall  shew  you  that  he  waa  indebted 
for  such  a  sum  to  Mr.  Hales.  It  is  impossiblo 
to  give  a  particular  account  of  the  whole  affair  ;. 
Mr.  Hales  being  also  a  defendant,  and  thesfr- 
fore  no  evidence :  ^ut  that  he  was  indebted  in 
some  such  sums  is  plain.  Gentlemen,  it  is 
very  innocent  if  a  man  give  a  note  where  there 
is  no  consideration.  It  is  no  injury  to  tfie 
public.  t*he  person  that  gives  the  note  may 
mjore  bimsekf,but  not  ihepuUic.  There  is  no 
act  of  parliament  against  the  giving  of  such 
notes.  Well,  if  the  giving  of  the  note  be  not 
culpable,  consider  how  the  fact  of  the  indorse- 
ment comes  about  Ami  if  you  consider  bow 
that  comes  about,  no  doubt  but  that  he  most  h% 
cleared  of  the  fact.  How  must  this  be  done  to 
affect  Mr..Kinnef8ley  ?  Itmnst  he  on  the  bank 
of  the  note  when  he.frrole  the  note,  and  he 
roust  know  it  to  be  there.  Now,  with  great 
submission,  have  they  given  any  proof,  or  co- 
lour of  proof,  that  it  was  then. there,  or,  that 
if  it  was,  be  knew  it  to  be  there?  They  have 
given  you  the  proof  of  Mr.  Bird  and  tbe  con- 
stable, who  was  present  when  he  waa  examine 
ed.  According  to  the  firstof  these,  it  is  plain 
that  he  knew  not:  He  said  that  he  knew  that 
the  name  was  there,  bat  knew  not  how  it  < 
there.  Thisi  1  thiok,  instead  of  a  < 
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if  an  avoidingf  6f  it,  by  sajingf,  thai  he  Icnevr 
ootbiDg  at  all  bow  it  cametbere :  Bat  coosi- 
4er  the  nature  of  the  tkiag^  how  it  if  soppoaed 
to  be  done  from  a  frank  of  Mr.  Edwards's. 
Mr.  Edwards  had  ne? er  franked  a  letter  for 
him,  but  many  for  Mr  Jiales.  Is  it  not  most 
natural  to  suppose  then  that  Hales  was  <>on- 
earned  ?  How  doth  it  follow,  that  tbb  being 
done  from  a  frank,  the  name  must  be  there  be- 
fore the  note  was  wrote?  A  man  that  is  capa- 
ble of  drawing  such  a  note  for  such  an  end, 
might  he  not  give  it  to  be  franked  P  Is  it  not 
easy  4o  conceive,  that  if  I  give  such  a  note  on 
a  quarter  of  a  sheet  of  paper  doubled  up  to  a 
person  to  be  (ranked,  that  he  shaH  do  this  so 
as  to  make  the  name  stand  for  an  indorsement  ? 
I  would  make  this  further  observation,  it  hath 
been  counted  doubtful,  whether  the  making 
use  of  a  man's  name  to  a  different  purpooe 
from  what  he  designed  it  for,  shall  be  counted 
a  for^ry.    I  think  that  the  doubt  ariseth  upon 

S  distinction  of  my  lord  Cowper,  on  the  statute 
f  8  Eliz.  between  forging  and  making  a  false 

•  deed.  I  do  not  pretend  to  say  but  that  the 
opinion  of  the  Kiog*>-bench  was  right.  It 
was  in  the  ailair  of  Ward  and  Bridge. 

X.  C.  fi.  No,  Bridge  and  Button :  there 
was  an  alteration.  The  ooestion  was,  whether 
it  could  be  accounted  a  forgery  witliin  the  act 
of  parliament?  The  words  of  the  description 
in  the  act  of  parliament  are,  «*  If  any  one  forge 
or'erase,  &c"  whether  he  could  be  charged 

,  with  forging  of  fbat  note  ?  i  was  one  of  the 

counsel.    It  appeared  their  opinion,  that  he 

foiged  It   as  much  aa  if  he  had  wrote  the 

whole  note. 

8eij.  Eyre.  My  lord,  I  agree  it  to  be  as 

.  your  lordship  puts  it.  I  only  mention  it  as  a 
doubt  not  setUed  by  the  printed  books.  My 
lord,  a  man  may  alter  a  deed,  e.  g.  a  person 
oweth  roe  money  on  bond ;  if  I  alter  the  bond 
to  mine  own  damage,  that  is  no  forgery ;  but 

•  when  he  doth  it  to  the  injury  of  the  person  to 
whom  the  money  is  owing,  then  it  is  forgery : 
the  forgery  therefore  lieth  in  the  design  of 
defrauding  another.  Now,  whose  good  is  it 
that  this  note  was  drawn  for  ?  It  appears  that 
my  client  had  no  benefit  at  all  by  it.     The 

•  money  was  all  received  by  Mr.  Hales»  and  the 
whole  transaction  about  paying  the  money  was 
by  Mr.  Hales :  he  was  therefore  to  receive  the 
benefit,  most  likely  therefore  that  the  forgery 

-  was  hui.  And  as  to  this  promissory  note,  what 
was  the  effect  of  it?  No  one  will  pretend  to 
say,  but  that  if  Mr.  Edwards  was  to  bring  an 
action  be  might  recover  his  money  of  Mr. 
Kinnersley:  he  hath,  therefore,  only  wrote 
a  note,  which,  without  controversy,  hath  sub- 
jected him  to  the  payment  of  such  a  sum  of 
money.  Mr.  Hales  hath  received  the  money, 
and  gained  by  this  note.  We  submit  it  there- 
fore lo  your  lordship. 

Mr.  Mather.  My  lord,  with  relation  to  the 
transactions  between  Mr.  Kinnersley  and  Mr. 
Hales,  we  shall  call  evidence  to  shew  the 
reasons  of  those  private  meatiogs  that  were 
bgtireea  then. 


Mr.  Peter  Manh  swoni. 

Mr.  Mather.  Sir,  do  you  know  the  defend- 
ants, Mr.  Hales  and  Mr.  Kinnersley  7 

Marsh.  I  have,  Sir,  known  Mr.  Hales  many 
years. 

Mr.  Mather.  But  have  yon  known  Mr.  Kin- 
nersley?— Marsh.  Not  so  many  years. 

X.  b.  B.  What  is  your  business  or  employ- 
ment? 
•  Marsh.  I  am  an  attorney,  my  lord. 

Mr.  Mather.  Do  you  know  of  any  tranne- 
tions  between  Mr.  Hales  and  Mr.  Kinnerriey  f 

Marsh.  About  ten  or  eleveft  years  sco, 
Mr.  Haies  brought  me  a  bond  of  50/.  payable 
by  Mr.  Kinnersley  to  me.  Mr.  Kiaoersley 
owed  him  the  money,  and  had  given  him  a 
bond  payable  to  me.    He  desired  mc  to  f^et  it. 

Sen.  Whitaker.  This  is  not  evidence.  What 
signineth  it  what  the  defendant  told  him? 

Mr.  Mather.  What  was  done  upon  that? 
What  came  of  the  bond  ? 

Marsh.    I  delivered  it  to  Mr.  Bales  again. 

Mr.  Mather.' Did  Mr.  Hales  owe  vou  any 
money  ? — Marsh.  No,  Sir,  none  at  all, 

Mr.  Cropiey  sworn. 

Mr.  Lacy.  Mr.  Cropley,  What  do  yon 
know  of  any  money-matters  between  Ur. 
Hales  and  Mr.  Kinnersley  ? 

Cropley.  1  received  about  60/.  at  Janeway't 
coffee-house,  a  debt  which  wa^  due  to  me 
from  Mr.  Kinnersley :  they  were  there  to- 
gether ;  Mr.  Kinnersley  was  the  debtor,  Mr. 
Hales  had  given  me  a  note  for  it.  Mr.  Kid- 
nersley  had  prevailed  on  me  to  lend  him  an 
hundred  and  odd  pounds  upon  but  a  slight  ac- 
quaintance :  he  bronght  another  gentleman  to 
be  securit^r  with  him  for  the  paving  it  me ;  so 
I  forbore  liim  for  six  months.  1  then  enquired 
of  him  after  it:  when  he  had  led  me  a  dance 
from  coffee-house  to  coffee-house  for  some 
months,  I  was  forced  at  last  to  sue  for  it.  He 
desired  me  to  sue  the  other  party,  and  forbear 
him :  I  recovered  half  from  the  one,  then  I 
came  upon  him  for  the  other.  When  I  came 
to  serve  him  with  a  notice  of  a  writ  of  en- 
quiry, he  met  me  with  Mr.  Hales  at  some  i 
tavern  in  Holbom,  about  June  or  July  last  wu  | 
a  twelvemonth.  Then  Mr.  Hales  ssid  to  me, 
I  am  to  receive  about  6  or  700/.  within  abost  i 
three  months  time;  and  then  I  shall  be  ready  I 
to  pay  that  money:  upon  that  I  stopt  my  ' 
nrocednre  upon  the  Writ  of  Enquiry ;  and,  as 
Mr.  Hales  requested  me,  I  look  Mr.  flalea'c 
and  Mr.  Kmnersley 'a  note  for  the  payment  of 
it  within  three  months:  when  that  tinoe  was 
expired,  or  within  about  four  months,  I  got  it. 
What  was  his  part  to  pay  I  received  at  Jane- 
way's  coffee-house:  they  were  together; 
which  paid  me  I  cannot  say.  The  money  was 
in  half  and  quarter  broad  pieces :  I  refused  to 
take  it  in  those  pieces,  being  to  transact  it  in 
the  AUev.  Upon  that  he  took  me  to  a  banker's 
about  '^Nnple-bar,  and  there  changed  it 

X.  C.  jB.  When  was  this? 

QropUy,   It  was  in  February.    Mr.  £>* 
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nenley  etTe  me  a  little  note  at  the  same  time 
for  the  damages  that  I  bad  aostaioed  in  eeelc- 
log  it;  aboQt  50«.  or  thereabouts. 

Mr.  Siranft,  flath  there  been  any  applica* 
tioD  raade»  Sir,  to  you  to  appear  as  a  witness  ? 

Oropky,  Yes,  Sir,  Mrs.  Kinnersley  sent  to 
desire  me ;  aod  Mr.  Kinnersley  also  sent  me 
a  letter,  and  besides  that  sent  me  a  Subpoena. 

Mr.  Siranse,  Can  you  produce  that  letter  ? 

Cropiey.  I  bare  it  not  here,  Sir. 

Mr.  Strange.  You  cannot  say  which  paid 
you  the  money,  Sir  ? 

CropUy.  Noy  Sir,  bat  they  were  both  to- 
gether. 

Kinneniey.  Sir,  one  word  f  beg.  Did  not 
Mr.  Hales  give  you  a  note  for  it  P 

Cropl^»  Yes,  Sir,  you  and  Mr.  Hales 
joined  u  it. 

Mr.  Peter  Beart  was  called,  but  did  not 
appear. 

Mr.  John  Wellt  sworn. 

Mr.  Lacy.  What  do  you  know.  Sir,  of  any 
money  due  from  Mr.  Kinnersley  to  Mr.  Hales? 

WeliiT  No,  Sir,  I  know  not  of  any. 

Mr.  Lacy.  Or  of  any  money  lent,  particu- 
larly an  hundred  pound  ?  Was  Mr.  Kinnersley 
iadcbted  to  you  ? 

Wells.  Yes,  Sir,  an  hundred  pound. 

Mr.  La^y,  Who  lent  him  the  money  to 
psyyou? 

WtlU.  Mr.  Hales,  as  Mr.  Kinnersley  told  me. 

Mr.  Xocy.  Who  pud  you  the  money  ? 

Wellt.  Mr.  Kinnersley. 

Mr.  Loi^.  Was  Mr.  Hales  present? 

WelU.  1  do  not  know,  Sir.  It  was  paid 
to  my  attorney. 

Mr.  John  Smpton^  banker,  sworn. 
'  Mr.  Xocy.  Sir  what  do  you  know  of  money 
Boefrom  Mr.  Kinnersley  to  Mr.  Hales? 

Simpwi.  I  know  not  Mr.  Hales,  Sir.  1  nerer 
aw  hun  out  of  Court 

Hr.  Lacy.  Was  Mr.  Kinnersley  indebted 
toyou? 

Simpion.  Some  months  ago  he  borrowed  of 
me  SO/,  on  some  lottery  tickets. 

Mr.  Lacy.  Who  paid  it  you  off? 

Simpwn.  I  was  not  at  the  shop  when  the 
OMmey  was  paid. 

Mr.  Xscy.  But  do  yon  not  know  how  it  was 
discharged,  whether  by  money  or  notes,  and 
fcywhom? 

^pam.  No,  Sir,  I  cannot  say.  It  doth 
Bot  appear  by  our  books. 

Mr.  Lacy.  Do  you  know  or  not  that  Mr^ 
™«  paid  it,  or  gafe  a  note  for  it? 

^m.  I  do  not  know,  Sir. 

Mr.  Lacy.  Doth  any  note  by  your  books 
4P^  giTen  for  it,  or  by  whom  paid  ? 

Snqiioii.  No,  Sir ;  if  it  had  been  pakl  by  any 
«{ber  hand  than  Mr.  Kinnersley's,  I  belieVe 
"^  U  would  bare  appeared  by  our  botiks. 

Mr.  J^ifmkr^  banker,  sworn. 

,.  *«wr%.  Sir,  I  lieg  you  to  say  wIm- 
^  Jf<m  remember  that  I  gate  you  a  note 
^iOMfiiMid  of  Mr.  Balcs's? 
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Fomler.  Yon  nerer  mentioned  his  name.  I 
lent  you  money  upon  lottery  tickets;  but 
know  nothing  of  that  you  mention. 

Kinnersley.  Did  not  Mr.  Hales  come  to. 
your  shop,  take  up  the  note,  and  pay  it  ? 

Fowler.  No,  Sir,  not  that  1  know  of.  I  ne?er 
saw  him  there. 

Mr.  John  Hall  sworn. 

Mr.  Lacy.  Did  yon  ever,  Sir,  giro  a  note 
upon  Mr.  Hales's  account  and  for  his  n^oney  f 

HalL  Not  that  I  know  of. 

Mr.  Xacy.  Did  you  at  his  desire  pay  any 
money  f^JSall.  No,  Sir. 

Mr.  Lacy.  Do  you  know  any  person  tha^ 
did?— 1/a//.  No, Sir. 

Seij.  Whitaker.  Do  you  know  Mr.  WilHam 
Hales  ?  Will  you  give  us  an  aocouot  of  his 

Eaying  you  a  bill  in  broad  pieces,  and  whether 
e  asked  you  to  write  his  name  Wells.  H» 
can  tell  very  well  I  know  what  this  means. 
Did  you  give  any  note,  or  set  your  name  ? 

liall.  I  set  my  name. 

Serj.  Whitaker.  Do  you  know  your  nam« 
again  t-^Eall.  Yes,  Sir. 

Serj.  Whitaker.  Is  that  your  name  ? 

Hall.  Yes,  Sir,  it  is. 

Serj.  Whitaker.  When  did  they  get  it  oC 
you  f-^Hall.  On  August  17  last 

Serj.  Darnell.  I  see  not  how  my  brother^ 
makes  this  evidence  sgainst  Mr.  Hales.  He 
is  not  brought  for  him  but  for  Mr.  KinnersleT ; 
and  they  would  cross-examine  him  as  tow. 
Hales. 

Serj.  Whitaker.  I  aoree  with  yon  that  w^ 
could  not  have  caUed  him:  but  my  brother 
Eyre  called  hun  to  ^ew  that  there  was  a  pro- 
missory note,  he  denies  it    Well,  I  submit  it. 

Serj,  Eyre,  My  lord,  we  have  gone  through 
the  evidence  opened :  but  I  would  mention  this 
as  to-the  examination  before  sir  Kichard  Hop- 
kins. It  is  suggested  that  Mr.  Kinnersley 
would  have  confessed,  but  that  he  was  in- 
terrupted by  Mr.  Mitford.  It  is  plain  that  he 
had  spoke  to  all  that  was  material  both  as  to. 
the  note  and  the  indorsement :  I  think  that  it 
is  therefore  wrong  for  them  to  say  that  ha 
would  have  confetfed  more,  but  that  he  was 
interrupted.  But  we  will  call  a  gentleman  to 
shew  in  what  a  candid  manner  be  behaved* 
and  that  he  was  not  interrupted  in  the  manner 
that  hath  been  suggested. 

Rev.  Mr.  JaAii  Hayes  Bworn. 

Seij.  Eyre.  Were  yon  present,  Sb*,  at  sir 
Richard  Hopkins's,  when  Mr.  Kiimersiey  was 
examined  ?—lfayef.  Yes,  Sir. 

Serj.  Eyre.  Y/\nlki  did  you  observe  about  bis 
being  stopped,  or  did  be  fully  speak  his  tniad  F 

£^yef.  J  remember^  Sir,  that  Mr.  Mitford 
desired  him  to  be  cautious,  and  not  toe  free 
in  making  his  reply. 

Seij.  £yre.  I  only  ask  you,  whether  he 
had  not  tlieo  spoke  both  as  to  the  note  and  tha 
indorsement? 

Hflwei.  He  said  that  the  note  was  bis.  He 
said  that  ae  to  the  indcnementy  he  bad  heaiU 
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tiiai  it  was  iii<lor8ed  by 
ttnew  not  ho#  if  came. 

Serj.  Eyre,  Do  you  tfppretiend  Chat  his  beii»*f 
caittfoned  was  to  be  caret'al  id  biS' answer,  or 
that  referred  to  the  answara  that  he  bad  id- 
i^dy  made  ? 

uayes,  I  apprebeoded  that  th6  caaiton  W«S 
to  "be  careful  in  bi9  answers. 

Mr.  Grants  swora* 

Sttj.  %re.  Were  you  present  at  tl»e  exa- 
nioattOD  of  Mr.  Kthti^rsley  befolrie  sir  Hichaid 
HopkitoP 

Grants,  Yes,  Sir,  Mr.  Ktanerstey  sent  f* 
ne  when  he  was  first  taken  up.  I  suppose  it 
was  because  1  married  a  relation  of  his;  for  I 
ko^w  noibini^  of  any  transactions  between  him 
and  Mr.  Hales. 

Serf.  Eyre,  I  ask  jrOti,  whi^iher  he  folly 
0poke  his  mind  about  tne  not6  and  the  indorse- 
ment, or  whether  he  was  interrnpted  therein  ? 

Grantt,  Sir  Rich&rd  asked  him,  whether  he 
knew  the  note  and  the  indorsement?  There 
^en  ^siied  a  sort  of  a  squabble  between  him 
and  Mr.  Mitfbrd.  ' 

Seij.  Eyre.  Did  you  observe  that  any  gen- 
tieman  interrupted  Mr.  Kionersley,  or  can- 
noned him  as  to  his  answers? 

Granti.  There  was  an  interruption:  but 
What  it  was  I  could  not  particularly  bear. 

X.  C.B.  Hare  you  done? 

Sen.  Eyre.  Yes,  my  lord. 

Sei^.  Whitaker.  My  lord,  f  observe;  that  the 
defence,  that  they  have  made  is  for  one  to 
throw  it  upon  another.  Mr.  KJnnersley  thinks 
that  Mr.  Hales  is  as  deep  as  he  can  be,  and 
therefore  may  bear  the  load :  Bnt  then  my 
lord,  Mr.  Hales  wants  to  retort  it  upon  Mr. 
Kinnersley  ;  bat  the  drift  of  b6th  is,  that  Mr. 
Kinnerslev  may  get  out  as  hft  can.  You  will 
observe  the  defence :  There  is  a  pretence  of 
mutual  dealings,  and  that  this  note  was  given 
in  dischaiigfe  of  the  balance  of  the  account.  I 
submit  whether  there  hath  been  any  evidence 
of  any  dealings  to  any  such  sum :  If  not,  to 
tvhat  purpose  was  it  given  ?  If  it  was  to  raise 
money,  was  it  for  a  n-audulent  purficse,  or 
not?  If  it  was,  they  are  both  equally  guilty. 
But  the  pretence^  now  is  this,  Mr.  Hales  was  a 
bankrupt:  and  it  was  therefbre  pro(>er  for 
ffaem  to  have  a  third  person,  in  whose  name  to 
transact.  Now  how  could  that  be  proper,  if 
it  was  a  person  over  whoui  they  had  no  power? 
Would  any  one  be  wiilinfif  to  take  notes  in  the 
Isame  of  a  stranger?  Is  a  stranger  to  be 
trusted  with  such  a  sum  ?  >fo.  If  not,  how 
then?  Here  is  one  man  to  write  such  a  note 
for  another  in  Mr.  Edwards's  name,  to  what 
puifose?  Why,  in  order  to  charge  Mr.  Ed- 
wanis  with  the  niou^ :  Else,  what  signifletb 
the  indorsement?  The  questk>n  then  is,  was 
Mr.  Edward's  hand  there  ?  And  did  Mr.  Kin- 
lierslej;  know  it?  Th^  that  would  have  it  that 
Mr.  Kinnersley  was  very  iunocent,  say,  that 
he  knew  nothing  at  all  that  Mr.  Edwards's 
batid  was  there.  We^l,  when  he  coAes  to  be 
tailed  flrpon  and  importaned  Kr  Oife  n^ey  \^ 


Mr. Bird, what  doth  be  say?  Wlij,  Mr. Ed- 
wards is  a  rich  malB:  I  tfoi  an  andoile  naa: 
You  must  thereforis  resort  imtd  Mm.  This 
was  sard  not  only  upon  the  sight  of  tkte  note, 
but  before  it  was  shew^  to  hinr.  He  then 
told  Mr.  Bird  that  he  knew  that  Ke  iMd  such 
a  note  of  his  So  indorsed.  Geatlenseii,  thit^ 
of  this  nature  are  only  to  be  detected  by  dr« 
cumstances.  They  will  not  call  iieraOfia  to  be 
witnesses  to  these  tradsacttons.  If  this  was  a 
fWir  dealing,  it  wa^  proper  to  have  called  some 
one  honest  man  to  give  an  aoi!R)ttOt  tbat  be  was 
present  thereat,  and  privy  to  this  traftastctioii : 
But  instead  of  that,  M^hich  is  the  wickedest  I 
cannot  tell ;  but  it  is  plain  that  bone  is  a  con- 
trivance to  charge  an  innocent  peratiQ ;  snd 
such  little  things  as  evidences  or  trainoactHws 
of  a  note  of  fifty  or  thirty  pounds,  <Ar  the  like, 
are  not  to  go  against  it.  CircumaiApces  will 
not  make  a  plainer  proof  than  here  is  of  fbr- 
gery.  A  note  drawn  on  such  a  little  paper  in 
so  slovenly  a.  manner,  detects  itself.  Bere  is  a 
plain  forgery.  The  question  is,,  who  is  guilty 
of  it ;  and  whether  tliei^  is  not  sufiicieDt  proof 
that  the  defendants  are  tbe  persons  guilty  of  it? 
^  Mr.  Strange.  My  lord.  I  beg  it  may  be  cOb« 
sfdered,  whether  it  is  not  crimtnal  to  give  such 
a  note.  At  several  times  he  declared  botbre  be 
saw  tbe  note,  thai  the  name  of  Mr.  Edwards 
was  on  the  back  of  it.  If  the  jury  are  of  my 
mind,  as  to  one  fact,  it  is  a  demonstration  that 
the  name  was  upon  it  when  tbe  note  was  gives. 
If  theiury  will  look  upon  the  note,  it  will  ap- 
pear that  something  was.  written  upon  the  oste, 
and  nothing  more  p|robable  than  *  free.'  Can 
any  imagine,  that  Mr.  Edwards,  whose  nsmS 
is  there,  would  ever  write  a  frank  upon  a  note? 
If  therefore  the  jury  is  of  my  opinion  in  this 
observation,  that  there  was  at  first  *  l^re^  Sa- 
muel Edwards,'  it  is  impoaslble  to  imagioe  bat 
that  it  was  wrote  there  before  the  not^  #ss 
drawn.  My  lord,  that  the  jury  wiH  take  dri 
their  view.  My  lord,  there  have  been  several 
things  said  as  to  whose  benefit  this  should  bi 
for,  that  it  is  plain  that  Mr.  KthntfTSley  re- 
ceived no  benefit  by  it,  that  therefore  it  cobM 
not  probably  be  his  forgery.  Mjr  lOrd  it  is 
plain  by  the  account  that  We  hate  gii^n  yon  of 
their  correspondence,  that  there  was  soffiS* 
thing  carrying  on  between  tbeiti,  which  most 
be  of  a  v^ry  private  nature.  Doth  h  not  ap^ 
pear  for  whose  benefit  it  was?  I  am  ^rtud  m^ 
an  undone  min;  you  cannot  expect  it  of  In^ 
but  must  apply  to  Mr.  Edwards  who  indorsed 
it:  And  therefore,  though  hO  made  himself 
Uable,  that  signified  not,  as  he  was  at  the  samb 
time  liable  to  many  mora  a<^ions.  It  a|)pcan 
that  they  were  obliged  to  give  tho  Dde  in  tbe 
name  of  another  person  who  was  responsiM^ 
having  no  credit  of  their  own.  As  to  that  ob- 
jection, for  whose  benefit,  we  apprehend  ft  o> 
no  consequenco  ;  they  might  probably «bire^ 
between  them.  There  was  another  thing  en- 
deavoured to  be  proved,  viz..  such  a  debt  duo 
from  Mr.  Kitinersley  to  Mr.  Hallft.  Since 
they  thought  it  necessary  to  SMettpt  a  prtMH 
of  that  kindy  if  Ihby  haveMedltt  thil  ftm  f 
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s))pr«fa€iid  Aat  tbdr  Opiaioa  wa§  that  tlwr 
«o«l  m  need  of  a  mroof  of  tkat  kitii,  whkk 
iMtk  AM  tiem.  Vf  bat  bair«  they  g«iMd  ? 
Not#ilbstaiMfiiig-aiiot(^fl?ctt«f  Mao<.  (^rer^ 
frett  MMi  to*  H  d«e  frOib  a  deigyinaa  in  bia 
cinBani«initiea)»lliey  bkte  pretertM  to  arord 
noiii^af  M  one  bond  of  50/.  wbieb  halb  not 
been  profed,  bbt  only  Mr.  Hales  cam&to  Mr, 
If  mb  aad  tobi  bim  tbi»,  Whicb  1  apordieiid 
tobenoevideilce:  HadtbeybUMigbttbeboady 
itwwdd  haf«  appeared  wbetber  true  or  not: 
This  if  no  proof  that  Mr.  Kmn^sley  waa in- 
debted to  Mr.  mM.  What  Mr.  Cropt«y 
Aitb,  aihottnWMt  to  no  more  than  about  59  or 
ao/.  I  nmrftfttbmitityWhetberthey  bare  given 
a  reatooabte  a«edtttit  of  thia  affair.  My  lord, 
it  is  an  btfpt>ineas  tbattbiftre  areiucb  gfeneral 
dreamstanees  fcr  tehd  lb  detect  tb«tn. 

Kinnertff^,  My  fei^,  I  desire  to  ^peak. 

I.  C.  B,  Yon  wef^oalled  on  before.  Ton 
4i<»flld  aldvbe  wiHi  yonr  doon^  i^ielber  it  be 
proper:  I  Woold  only  acqoaint  y^a  fbatHis 
Mtreguhr.  If  yon  wotild  be  beard,  or  call 
any  witness,  if  ton  bare  any  things  maferial  fbr 
yonr  dtihtiee,  it  sbtiR  be  beard:  Bnt  if  you 
Br<Nlaee  any  thing  new,  the  ttmael  fbr  the 
■in^  most  bite  liberty  to  a08#er  ;  or  If  you 
■'wi^  any  wrttteis,  tWey  most  bavd  KberQr  to 
<T<MS-eiiimhiey  or  to  brtn^  any  <Mber  eridenee 
on  their  si^. 

KinnerHey.  BIy  lofd,  I  shall  eall  no  other 
evifience.  1  shall  ie«ye  KftryotrrjusfiOifr;  and 
^  gratleMUi  1  beliete  will  atquiesce.  Mr. 
Hates  lent  me  50/. ;  be  tiook  it  m  that  rentle- 
iMo's  name  tfaift  was  called  Ihr  «  witness : 
Next,  Nr.  Took  had  one  hundred  and  fifty 
pound  note :  AfMther  gentleman  (Mr.  Burton) 
bath  tnih  df  100/.  which  Mr.  Hales  gate  him 
to  disebanfe  a  d«^t. 

LX.B.  Mr.  Kitinenifoy,  yon  iutiteated  that 
yonsbotdd  briufrnotbine  new. 

Kinnertley,  My  lord,  at  a  public  cofilje- 
bouse  be  desired  me  to  lay  down  95/.  and  the 
wHcies  are  now  in  court  which  were  actually 
rasured  for  so  much  money.  And  as  to  this 
Bote,  I  call  God  to  witness,  that  this  note  I 

Sre  bim  upon  no  other  account  but  on  settling 
B  account  in  exchange  for  other  notes  which 
amounted  to  that  sum.  He  directed  me  how 
(odoit;  took  the  paper  out  of  bis  book,  and 
beld  it  double,  whence  I  now  apprehend  that 
Mr.  Edwards's  niime  was  then  on  the  back.  I 
nerer  was  priry  to  his  altering  any  lettets:  I, 
|i?e  bim  that  note  fbr  want  of  money,  fbr  a 
qg^^hidi  is  stiH  due,  and  call  upon  him  to 
decnme  what  Is  true. 

Aft.  Oen,  My  lord,  whatever  Mr.  Kiu- 
nmley  bath  areTred  is  Without  witness. 

In  C.  B.  iVhen  persons  are  prosecuted  ca- 
pnaHy,  the  tew  alloweth  him  not  counsel  as  to 
fwt:  Aerefi^e,  what  a  person  alleges  himself 
n«»tbe  taken  notice  of.  Upon  a  charge  of 
misdemtsuior  you  make  your  defence  by  coun- 
*!,  and  they  8ta\e  the  case.  It  doth  not  avail 
m  proof  what  a  person  sailli  himself,  and  what 
2^  toy  arails  not,  except  supported  by  proof, 
what  you  say  wfttiare  ao  wAght  lui  prov^, 
«ceptpro?ed. 


Kianenky.  Mylord,aM^aHcic»ii»pmofr 
Hereia  »  eerUfieale  from  the  ptopor  offieer.  k 
Siry  I  insisi  apOu  it  that  you  do  me  Justiee  i» 
tins  matter.    1  will  be  oouleM  to  suffer  dtetli' 
iftfafisbftnatsat. 

LiC.B.    YoaartDottobenswrtgurdedi 

X.  C,  B.  Gentlnnett  of  the  Jurr,  tbie  ir 
an  iadiolment  igaimi  ThonMs  Kinnersley^ 
dark,  and  WiMiaus  UiOes,  late  of  London^  goM* 
sntdi,  for  Ibrging*  aud  piiblisbing  an  iodorae* 
ment  on  a  ptomisomry  note,  for  the  pay  asenl  of 
1,850^.  te  Samuel  fjdwards,  esq>  Aud  the  in-- 
diotmeut  sets  fbnh,  Tba«  the  deibedauts,  ba^ 
in  tbcar  euslody  a  promissory  note  sabseribc^' 
by  Ttmnea  Kmnersley,  and  bearing  date  Ao» 
go*  1^^  17C7,  wliereby  Kiueersley  premised 
te  pay  1,9604.  le  BanMid  Bdwards,  esq.  witlriii' 
tfareb  months;  thai  the deflmdania,  baring tbie* 
note  in  their  cmrtodv  wifb  an  ioteo#oi»  le  de^ 
ceire  and  defraud  the  same  Samud  Sd  wards, 
es^.  and  being  persene  of  eril  fimse  and  repq* 
tation,  dM  A^ly  and  fWmduleuily  foige  and 
ceuuteffeit  on  this  note  for  t,«S0#.  payable 
withm  three  nonihe  after  date  le  Aanuel  £d^ 
wards,  esq.  or  his  eider,  an  Morseneni  iei 
tnis  eBeots 

''  Pray  pay  to  the  Order  of 
for  the  ralue  recdred,       SAacmu.  £dwabm«i** 

thereby  intendbiff  to  diaig<e  Mr.  EdwardU  a* 
the  rnoorser  of  that  note  with  the  peyaaent  of 
the  1,960/.  ceufaiiied  in  the  body  of  the  saki 
note ;  that  afler  they  had  forged  and  eennter- 
feited  this  indorsement  upon  ibia.  note,  and 
knewnig  it  te  be  a  oouvlerfdt,  they  did  pobHsb 
tHe  saiQ  BOte  so  ineorseu.  oeutieHieB,  tliw 
eouosd  Oft  the  behalf  of  the  prosecution  harci 
aequaiflted  you  that  they  look  upon  Ihb  as  ft 
cootritaneeV  both  defbndants  te  carry  en  Hiai 
fbrgei7  upon  what  Ihey  suppose  at  Urst  merrly 
a  flank ;  that  the  uanse  of  Mr.  Edwards  upon 
the  emrer  of  a  letter  with  the  word  *  ttne  ^  that 
the  word  *  ffree'  bath  been  at  the  time  of  the 
indorsement  altered  aud  made  *  for  the,'  and 
^  words  *  yahie  reedred'  added  to  that,  and 
made  the  indorsement  te  this  note.  For  the 
corroborating  of  this  tbey  have  called  sereral 
witnesses.  First,  Thomas  Maddox  was  called, 
a  sertant  to  Mr.  Edwards.  He  tells  you  that 
Mr.  Edwards  Kres  in  Doke-street,  West- 
minster, and  that  the  defendant  Hales  lived 
near  orer-against  him;  that  the  defendant 
Hales  fVeqnentiy  sent  corers  over,  upon  which 
he  had  several  franks  directed  to  several  per* 
sotra ;  that  this  hath  been  the  custom  for  se- 
vemi  years ;  that  Mr.  Edwards  used  to  send 
them  overindorsed  with  his  naqoe  *  Samuel  Ed- 
wards, ITree.'  He  saith,  that  bis  usual  waj 
Was  to  indorse  the  whole  superscription ;  but 
fliat  Isst  summer,  some  time  about  July,  thens 
were  six  covers  sent  over  by  the  defendant  to 
Mr.  Edwards's  house  by  the  defimdant  Halea, 
desiring  that  they  might  be  franked  with  only 
•Samuel  Edwards  ffree,*  without wntmg tlm 
whole  superscription;  that  Mr.  Edwards  de- 
dined  that,  saying  that  he  nefver  ^id  it :  hw 
therdbie  refused  him,  and  those  coven  wera 
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not  indoraeil,  bot  were  prodaced  here.  He 
batb  been  asked^  Whetber  be  knew  of  my 
correapoDdence  besidea  tbiaof  frankioglettera 
between  Mr.  Edwarda  aiid  Mr.  Halea;  and 
whetber  be  knew  of  any  between  Mr.  Edwards 
aqd  Mr.  Kinneraley?  He  anawered,  tbaft  be 
dMh  not  know  of  any  wbatsooTer.  Anotber 
•enrant,  one  Anne  CJarke,  cornea  and  pibdocetb 
m  paper  of  names  that  was  bioogbt  over  from 
die  defendant  Hales  to  Mr.  Samuel  Edwarda's 
iSouae,  in  order  for  him  to  frank  letters  to  tboee 
persons,  and  write  the  whole  superacription  as 
at  other  timea.  She  produced  the  paper  in 
court,  which  she  said  that  she  receired  Irom 
Mr.  Hales's  serrant.  And  Mr.  Booth  being 
examined  tfiereto  declares  it  to  be  the  proper 
hand  of  the  defendant  Hales,  with  whose  writ- 
log  be  bath  been  well  acquainted,  especially 
aince  bis  bankruptcy,  he  being  a  derk  in  that 
commission.    In  thia  paper  is  wrote. 

Two  to  John  Pratt,  esq.  firistol. 

Two  to  Mr.  Lerett,  Huntington. 

Two  to  Stephen  Mitford,  esq.  Exeter. 
"  They  make  use  of  this  erideiidb  to  shew  that 
there  waa  a  aort  of  an  attempt  to  get  ooTcrs 
with  these  names  franked,  hoping  or  snppoaing 
that  there  might  be  a  apace  Im  aufficient  to 
write  a  note  of  this  nature.  Mr.  Booth,  who 
was  called  to  prove  the  band-writing  of  Mr. 
Halea,  waa  cross-examined  by  the  counsel  for 
the  defendant,  whether  he  knew  of  any  traffic 
of  Mr.  Hales  since  bis  bankruptcy.  He  saith, 
that  be  doth  not  know  of  any,  but  that  be  was 
well  acquainted  with  bia  band-writing,  being 
employed  in  the  affiur  of  the  commission  of 
bankruptcy.  Mr.  Thomas  Bird  waa  next  called 
and  examined  aa  to  the  circumatancea  of  the 
publication  of  this  note.  He  tells  vou  that  this 
note,  dated  Auguat  16, 1727,  for  the  forged  in- 
dorsement whereof  both  the  defendanta  arepro- 
•ecuted,  was  brought  to  him,  in  order  to  take 
up  money  upon  this  note,  and  further  security, 
which  Mr.  Halea  gave  in  March  last;  that  it 
waa  broug[ht  in  the  manner  that  it  now  is,  and 
BO  alteration  made  eith«r  in  the  body  of  the 
Bote  or  in  the  indorsement,  bot  it  stands  and 
vemains  in  the  same  manner  as  when  he  first 
leoeived  it ;  that  when  Mr.  Hales  came  to  him, 
lie  proposed  to  borrow  of  him  750/.  upon  the 
credit  of  thia  note  for  his  security,  and  likewise 
upon  bia  own  note  for  the  payment  of  thia  mo- 
Bey  ;  that  be  bad  been  requested  by  a  friend  of 
his  in  the  morning  before  to  accommodate  Mr. 
Halea  with  this  money  upon  the  credit  of  a 
Bote  which  the  person  bad  in  his  hand,  and 
which  was  the  same  note ;  and  that  on  the 
afternoon  of  the  same  day  [March  SO],  while 
he  waa  at  the  Hudson's- Bay  house,  m  Fen- 
church-street,  Mr.  Hales  came  to  him  with  the 
note,  and  be  then  lent  him  the  money  for  14 
daya;  that  he  then  desired  Mr.  Hales  to  write 
iome  paper  to  testify  the  receipt  of  the  money, 
and  be  a  further  security  to  him ;  and  that  the 
aaid  Mr.  Hales  thereupon  wrote  a  promissory 
Bote  dated  the  same  day,  wherein  he  promised 
the  re*payment  of  this  7502.  in  14  days,  which 
BOle  waa  iobscribed  by  the  dcfenwit  Halea 


himself;  that  the  enm  of  money  waa  made  op 
in  several  bank  notea ;  that  he  delivered  thsM 
to  the  aaid  defendant  Hales,  and  look  this  note 
and  Mr.  Hales's  own  note,  as  a  security  for  the 
said  money;  that  April  3  following,  Hr. 
Halea  brought  400/.  which  be  indorsed  upoa 
bis  own  note ;  and  that  the  rest  of  the  mooey 
remains  due.  He  tells  yon,  that  when  he 
heard  that  the  defendant  Hales  was  appre- 
hended in  September  last,  he  sent  to  one  Tom- 
kuis,  an  attorney,  delivered  this  note  to  him  to 

S»  to  Mr.  Kinnersley,  to  get  this  money  for 
m.  The  account  that  he  received  was,  that 
Mr.  Kinnetsley  was  out  of  town,  ao  that  he 
could  not  meet  with  him.  At  length  Mr.  Tod- 
kins  intimated  that  Mr.  Kinnersley  cared  not 
to  aee  him,  but  would  come  the  next  day  to 
Mr*  Bird  himself  upon  this  affair.  Accordingly 
on  or  about  the  16th  of  September,  the  de- 
fendant, Kinnersley,  came  to  Mr.  Bird  at  bii 
compting-house :  Mr.  Bird,  not  knowing  who 
be  was,  seeing  a  clargyman  come  in  his  gown, 
and  looking  a  little  at  him,  he.s^d  his  nime 
was  Kinnersley.  He  hereupon  aaid  that  hs 
had  a  note  of  his  hand  left  with  him  for  a  se- 
curity ;  to  which  he  replied,  I  know,  Sir,  that 
you  have,  and  it  is  for  1,960/.  payable  in  three 
months  to  Mr.  Edwardb  or  his  onier ;  that  be 
said  that  the  note  was  of  his  own  band- writing; 
but  immediately  added,  How  it  came  to  be  in- 
dorsed by  Mr.  Edwards  I  know  not.  This, 
ffentlemen,  you  must  take  particular  notice  of, 
because  this  was  the  first  mention  of  Mr.  Ed- 
wuds's  indorsement:  at  that  time  Mr.  Bird 
had  not  mentioned  that,  nor  ahewed  him  the 
note ;  when  Mr.  Kinnersley  havinjg^  owned  the 
note  to  be  his  hand-writing,  immediat^  added, 
but  how  it  came  to  be  indorsed  by  Mr.  Edwards 
I  know  not ;  naming  thus  the  particuUr  person 
who  was  the  indorser  of  this  note.  He  saiib, 
that  Mr.  Kinnersley  was  in  a  great  consterna- 
tion at  that  time,  and  said  that  he  waa  an  un- 
done man,  among  other  expressions.  And  be 
said  likewise,  that  Mr.  Edwards  waa  a  gentle- 
man of  substance ;  and  this  he  declared,  though 
Mr.  Bird  had  not  abewu/  him  the  note  at  that 
time:  I  am  (said  he)  an  undone  man;  Mr. 
Edwards  is  a  man  of  substance.  This  he  said 
before  that  the  note  was  shewn  to  him,  or  any 
declaration 'was  made  by  Mr.  Bird  relating  to 
Mr.  Edwards's  being  the  indprser  of  this  note. 
He  said  further  that  he  was  not  in  a  capacity 
to  pay  this  money ;  and  that  they  must  apply 
to  Mr.  Edwards,  who  was  a  aub^ntial  man, 
for  it«  Gentlemen,  this  was  made  use  of  as  a 
aort  of  defence  at  this  time  to  avoid  this  thing, 
to  put  it  off  from  himself  by  this  argument, 
why  Bird  should  not  come  upon  Kinnerdey 
himself,  who  waa  uncapable  of  paying  him, 
but  take  his  remj^y  against  Mr.  Edwanu,  who 
waa  a  substantial  man.  He  waa  cross-exa- 
mined: the  counsel  for  the  defendant  asked 
who  waa  the  person  ;that  recommended  Mr. 
Hales  to  him  as  the  borrower  of  this  monev  ? 
It  was  answered,  That  it  was  sir  Biby  Lake. 
He  waa  asked  on  whose  credit  he  lent  the  mo- 
ne^r,  Mr,flak»'a  or  Hr.  Edwards'iF  It  wai 
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answvred  both,  u  it  most  be  hk  socb  •  case. 
GeoUemea,  opeo'this  the  note  was  read ;  for  it 
being  reoeiTed  directly  from  the  hands  of  the 
defendant  Hales,  that  was  safficient  cause  to 
read  the  note,  and  lay  it  before  you.  Accord- 
ingly it  appears  to  bear  date  August  16,  1727, 
and  18  a  promissory  note,  running  thus : 

"  I  promise  to  pay  to  Samuel  Edwards,  esq. 
or  bis  order,  within  three  months  afler  date, 
the  sam  of  twelve  hundred  and  sixty  pounds, 
for  ?alue  receired, 

"  TfieBIAS  KutKERSLET." 

"^.1,260. 


A.  D.  1729. 
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Tben  comes  the  indorsement :  and  there,  there 
if  wroie  on  the  top,  "  Pray  pay  to  the  order 
of,"  tben  there  is  a  large  blank,  then  comes, 
'*for  valne  receiyed,"  and  then  there  is  the 
tabscription  «  Samuel  Edwards."  Gentle- 
men, upon  this  it  Ls  proper  to  take  notice  of  the 
obiervations  made  by  the  counsel  fbr  the  pro- 
secution on  the  manner  of  the  writing  of  this 
indorsement.  Thev  obserre  that  this  must  be 
asabscription  by  Mr.  Edwards  of  his  name  for 
a  irank  for  the  oassing  of  a  letter  free :  it  ap- 
pears very  probable  from  -the  manner  of  his 
writing  a  frank.  •  Free '  and  not  <  frank '  is 
the  word  that  he  makes  use  of:  and  upon  what 
appears  by  what  remains  in  this  note,  they  say, 
that  by  the  top  it  appears  that  it  must  be  cut 
oif  from  some  other  note,  and  that  there  is  an 
indenture  where  thev  suppose  that  some  other 
letters  were ;  that  there  is  the  appearance  of 
ioineUiiDg,not  a  blot,  but  the  appearance  of 
the  remainder  of  a  letter  or  fisure  on  this  place, 
and  some  appeanmce  of  a  little  dash  from  it. 
Bat  they  ssy  that  <  for  the'  is  substituted  for 
the  word  « free ;'  that  it  appears  by  the  thick- 
sen  of  the  letters,  by  the  ink,  and  by  the  man- 
ner wherein  the  letters  are  ^ut  there ;  and  by 
theformof  the  ff  which  Mr.  Edwards  makes 
in  the  word  *  ffree ;'  and  that  there  is  still  the 
appearance  of  the  remainder  of  one  or  both  the 
<e*8.  Upon  this,  gentlemen,  you  will  consider 
whether  the  o  and  the  r  have  not  the  appear- 
ance of  some  other  letters  under  them,  and  be- 
tween the  /  and  the  r.  It  is  plain  upon  sight 
whether  the  other  letters  seem  wrote  of  the 
nine  strength  and  thickness  with  the  /  and  r. 
The  ff  seema  paler  and  thinner,  and  of  a  dif- 
ferent ink  ftom  the  other  letters.  And  then, 
gentlemen,  the  word  *  the'  is  here  written  at 
Kngth.  You  will  consider  whether  tliis  seems 
Dot  to  have  been  from  a  necessity  to  put  some 
other  word  to  fill  the  whole  compass  of  the 
word  « free.*  Now  *  the '  seems  not  wrote  at 
«M  tame  time,  and  with  the  aame  ink  with 
<  value  leceif  ed.'  If  this  had  been  wrote  all  at 
ne  same  time,  it  is  ptetty  extraordinary  that  it 
•hoald  not  have  been  wrote  even.  The /is 
wrote  m  a  strait  line  even  with  « value  received,' 
but  the  0  sinks  a  little,  and  the  r  comes  under. 
^00  will  consider,  gentlemen,  whether  there 
^u  suffieieot  room,  and  whether  this  was  the 
oaote  of  putting  it  so.  these  considerations 
are  made  nm  of  to  make  it  probable  that  it  was 


wrote  at  different  times :  if  so,  it  is'  most  pro- 
bable that  it  was  at  first  •  free,'  and  that  th^ 
other  words  were  substituted  afterwards.  So 
that  these  are  the  observations  as  to  the  manner 
of  writing  it,  wliich  you  are  to  consider  who* 
ther  they  lure  true,  and  there  be  a  fomidatioo 
for  them  or  not.  Mr.  Spicer  then  was  called* 
who  ^ath  been  a  clerk  to  Mr.  Edwards  in  tho 
Exchequer  between  ten  and  eleven  years,  but 
hath  been  in  his  service  about  'twenty- fonr 
years.  The  note  was  ahewn  to  him,  and  he 
tells  you,  that  as  to  the  name,  be  takes  it  to  bo 
the  proper  band-writing  of  Mr.  Samuel  Ed- 
wards, nis  master :  the  /  he  also  counts  to  be 
his.  Upon  his  observation  and  oath,  which  io 
evidence  to  be  left  to  yon,  the  woni  *  for  '  ia 
wrote  over  other  letters,  and  he  belieresy  upon 
his  oatii,  that  the  first  wrord  was  '  firee.'  Ho 
saith,that  Mr.  Edwards,  when  he  maketb  a 
frank,  makes  use  of  a  ^as  in  the  manner  that 
it  here  stands.  If  it  was  made  fbr  *  value  re* 
ceived'  at  first,  it  is  pretty  extraordinary  that 
a  ff  should  be  written,  and  not  a  -singte/  to 
usual.  Why  (saith,  he)  it  is  my  masters  usual 
way  of  writmg  *  ffree.*  And  then  he  saith  that 
he  always  wrote  *  ffree'  and  not  *  frank;* 
which  is  material,  as  the  word  <  ftmnk '  misbt 
not  so  well  correspond  with  this  alteratwn.  He 
saith  that  the  r  seems  visible^  and  to  stand  be- 
tween the  0  and  r.  You  will  see  whethv 
there  be  the  remainder  of  any  such  letter  or  no  ; 
since  he  saith  that  he  doth  think  that  the  r  ia 
visible.  He  tells  you,  that  as  he  is  clerk  lo 
Mr.  Edwards,  so  he  is  acquainted  with  his  pri- 
vate afiairs,  relating  to  his  estate  and  the  likot 
and  that  he  doth  not  know  of  anv  mon^ trans- 
actions between  his  master  and  either  of  the 
defendants ;  that  he  is  so  well  acquainted  with 
hia  affairs,  and  Xhfi  nature  of  his  employment 
under  Mr.  Edwards  such,  that  he  believes  that 
if  any  such  dealings  had  been,  it  would  have 
come  to  his  cognizance.  He  tells  you,  like- 
wise, that  Mr.  Edwards  is  not  a  person  that 
nseth  to  deal  this  way :  it  was  very  proper  to 
ask  him  this,  because  it  is  common  tor  many 
persons  to  indorse  notes  in  this  manner.  He 
saith  that  it  is  not  his  usual  custom  :  it  oomeUi 
not  into  his  public  business ;  and,  as  to'his  pii* 
vate  transactions,  he  never  knew  him  to  do  it. 
They  were  then  going  to  call  a  witneas  to  prove 
the  bod^  of  the  note  to  be  Mr.  Kinneraley% 
hand-writiapf.  Upon  this,  Mr.  Kinnersley 
took  upon  him  to  admit  that  it  was  all  his  own 
hand-writin|^.  So  then  it  is  to  be  taken  for 
confessed,  that  the  body  of  the  note  was  hki 
writing.    It  is  written  in  this  manner, 

"  I  promise  to  pay  to  Samuel  Edwards,  esq. 
or  his  order,  three  months  after  date,  the  sum 
of  twelve  hundred  and  sixty  pounds,  for  value 
received,  Thomas  Kinmersuy." 

"  £.  1,«60.' 


Well,  genttemen,  afler  this,  the  ooeniel  for  the 
prosecution  say,  that  Mr,  &iBneraley  hath  -'m 
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aiwwered,  I  know  Ihikt  yoa  have :  it  is  €« 
1»260/.  payable  in  thcee  mouths  to  Samuel 
Edwardf*  esq.  or  bis  order,  and  isindonedby 
Saaiiiel  Edwards.  Sir  JRicbard  hereupon  asked 
Mr.  Edwards  if  he  had  had  any  deabngs  with 
Mr.  lUnneraley  ?  Who  said  that  he  had  ooL 
Kinnersley  also  said  the  same,  but  said  tbtt  be 
drew  this  note  payable  to  Mr.  Edwiirds  at  the 
requestor  the  other  defendant  Hales,  to  whom 
he  was  indebted  in  that  sum,  and  more ;  bat 
that  he  did  not  know  Mr.  Edwards,  nor  to  the 
be^t  of  his  knowledge  had  e^er  seen  him  before 
that  time.  He  saiSi,  that  upon  his  obserriD^ 
that  it  was  very  strange  that  he  should  make 
such  a  note  payable  to  a  person  with  whom  be 
owned  that  he  had  no  d^ngs,  and  who  wis 
an  otter  stranger  to  hipAf  Kinnersley  was^of 
farther  to  qpen  bis  mind,  but  one  Mitfoia 
stppt  and  prevented  him  from  going  on. 
JUchard  Davis,  who  is  the  constable  that  ap- 
prehended him^  was. next  called  to  give  an  sc- 
opunt  of  what  passed  when  the  wanant  irsi 
issued  out,  and  given  him  to  be  executed.  He 
tells  you,  that  because  Mr.  Kinnersley  Ured 
out  of  the  city,  he  went  to  a  public  boose 
within  the  junpdiction  of  the  citv,  and  seot  a 
porter  to  desire  to  jspeak  with  him ;  but  re- 
cdved  answer  that  he  was  not  in  town.  He 
enquired  when  he  would  be  in  town,  and 
went  himself  and,  made  a  pretence  of  a  couple 
wanting  to  be  married.  At  first  .oame  sot 
the  daughter,  and  then  the  mother,  wbom 
he  acquainted  with  his  business:  at  fiist 
they  seemed  to  say  that  he  was  not  at  home, 
or  did  not  readilr  say  where  be  was;  bot 
after  that  he  had  given  an  aeemint  of  his 
business,  he  was  carried  into  the  parlour, 
and  then  Mr.  Kinneraley  came  to  him.  He 
told  him  the  business  of  the  mahiage :  the  de- 
fendant thereupon  asked  him  several  qnestioas; 
and,  among  the  rest,  how  old  the  lady  to  be 
nwrried  was?  This  is  necessary  to  lie  mm- 
tioned,  because  they  have  insisted  upon  it  asa 
proof  of  his  honesty,  that  he  askad  whetber 
she  was  of  age  or  not?  And  being  told  tbst 
she  was  not,  then  asked  whether  these  was  ooo- 
sent  of  reUtionsor  not?  lf(saidiie)  thsrolf 
not,  I  wiU  not  be  ooncamed  in  a  thing  of  this 
nature  for  100/.  Be  was  toU  that  the  fan- 
thcr.  was  with  her  at  the^  Ma^ppjfe  tavern,  and 
asked  to  go  thither  for  «atisfaction,  but  wouM 
not  go.  Upon  this  the  oonstablesaith,  that  be 
went,  away,  and .  made  it  his  business .  Uk walob 
and  see  when  Mr.  Kumersley  oame  oat  ia 
an  hour  or  two  he  /oame  out,  he  dogged  him  up 
.the  Miaories,  then  when  he  was  come  witb- 
in  AMgate,  he  teki  him  that  be  had  a  wanaot 
against  him  for  forgery  ef  a.note  of  h^' 
He.  then  desired  him  to  go  imoia  house  wiw 
him,  where  he  askedto  see  the  warrant:  Vf^ 
seeing  it,  he  said,  that  if  the.gentbimao  bad 
sent  for  him  heaho«kl  readily  faavejcome  to 
him.  Being,  aaked  why  .he  doiied  bimsetf* 
He  Answered,  that  he  was.«fraid  efibeiog  ar* 
.rasted.fordebt,  and.  that  was.theireaaen  of  btf 
denying  himself  wheathe.cowAible  eame  to 
eaquiiAfor  hiio«  jH^UMiiewiidl.thattheaQle 


affect  eonfesaedaswiQQh  aaammluti  to  what 
4bey  aUnd  ia  neadtdf  io  conviet  himof  Ihis^- 
^ery«  First,  Iheyoall  Mr.  Wright,  who  was 
■resent  at  ibecaamiaation  of  Mr.  Kinnerskv 
beforesirlUQhardilQpkina.  Mr.Wnffhttelis 
wou^  that , at  that  4»m»  tbe  defondant  Eanners- 
ley  owned  that  the  A#e.was  aliiu8<ownthand- 
mwiliog;  that  Mr.  Edvtaids  Ihereopon  naked 
iiim  mky  he  :drew  the  note  payaUe  to  ihim, 
when  there  never  bad  been  any  dealings  be- 
4vQsn  them.  Mr.  Wright  saitb,  that  the  de- 
Andant  Kinnersley  owned  at  that  time 
4kai  there  never  iiad  been  any  dtelings 
4ietween  them,  and  likewise  that  he  did  not 
(know  Mr.  Edwards,  nor  .had,  to:the  best  of  his 
dcno«4edge,  ever  seen  him  liii  then  before  sir 
i^ohard.  fiuthe  said,ithat  the  «eason  of  his 
idoiDg.it  was  this :  that  he  twasiadebted  to  the 
s>ther  defendant  Hales  in  a  eum  of  such  an 
suDonnt  and  more ;  and  thatHaks  desired>him, 
4he  ^foodant  Kinnersley,  to  write  him  a  pro- 
anissery  noteforthatsum;  that  he  asked  Mr. 
lilales  whom  he  should -midce  the  note  payable 
*0|  and  BIr.  Hales  said  to  Samuel  Edwards, 
«a|.  «asid  that  aooonKngly  he  wrote  the  note  in 
that  osanner  that  it  now  appears,  in  to  you  upon 
4he  sequetft  of  Mr.  Hales.  Mr.  Wnght  tells 
^u,  that  at  that  time  he. had. heard  what  had 
•MstiKktiag  to  the  disooorse  with  iBird ;  smd 
4ite  told  him,  Why  you  hare  CKpressod  yonr- 
melf  «s  if  yoa  was  ji  ruined  and  endene  man  ; 
iwhy  did  yen  aay  that,  if  Mr.  Hales  requested 
^oar  writing  lum  a  nele  for  sueh  a  sum  as 
4^860/.?  Upon  this,  one  Mitford  said  to  Mr. 
.&innersley.  You  shall  .not* go  en  to  declare 
^jreorself  any  further,  you  esey  do  yourself  an 
fSi^ury .  This  is  made  use  of  as  a  circumstance 
fhy  tie  king's  counsel^  that  Mr.  Kinnersley  was 
.agoing  to  explain  hioHelf  further  if  he  had  not 
jheen  •prevented  hy  his^ftiend  or  solicitor,  vrlio 
r^BUtw  the  ceoseetseneeiOf  a  confession  of  this 
jMittre.  Mr.  Wright  tells  you,  that  at  this 
time  when  Mr.  fiini^was  examined,  and  said 
4liat  he  had  not  at  that  tiaoe  shewed  the  note  to 
^nnendey^  when  he  aaidythatiiow  it  came  to 
the  iodersed  hy  Mr.  Edwards  he  coold  not  tell. 
dMr.'EdwanlS'hcreapoiitaeked  him  whether  he 
Imhw  of  this  andorMosent  before  Jlr.  Bird 
^ewed'him  the  note?  Thatiieeassrered  that 
4»t  did,  batthat-.how  it  came  there  heoeuld  not' 
^awt  tell.  80  that  that .  is  tthe.sid>8tance  of  his 
^confession  in  that  respect,  that  he  did  know  of 
sit,  though  he /said,  he  knew  net  how  it  oame 
ahere..  Sir  Aiohard  Hopkins  likewise  was 
ccalbed  to^  ve  an  account  of  what  passed  before 
him:  hesaiththat  betook  minutes  of  what 
passed ;  that  it  was.  in  the  latter  end  of  Sep- 
tember that,  he  was  brought  before  him  chai;ged 
with  foi^cry  of  two  notes,  this  of  1,260L  and 
another  of  1,600/. ;  that  as  to  this  note,  it 
seemed  to  him  an  altered  note,  which  was  the 
occasion  of  his  more  strict  examination  of  the 
matter.  He  saitli,  that  he  axamiued  Mr.  Bird, 
who  advanced  this  money,  who  said  that  before 
he  had  shewn  this  note  to  Mr.  Kinnersley, 
iWheo  behad>only  told^um  thathe^hed  a  note 
ief<has:ha«li4eftwith*hiiiiifor  aaacorityp  Aie 
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was  his  own  hand-writing ;  bnt  said  that  he 
icDew  not  how  the  indorsement  came  there. 
Tbb  agrees  with  what  was  said  by  the  connsel, 
aod  ftrofcd  by  the  witnesses,  concerning  what 
Hu  said  by  him  npon  his  emnination  before 
sir  Riebard  Hopkins,  and  to  Qf  r.  Bird  at  his 
compting-house  when  he  came  to  him.  This 
is  the  evidence,  as  to  the  fact.  The  counsel 
for  the  prosecution  go  on  and  say,  that  there 
bath  been  a  private  correspondence  carried  on 
between  these  two  defendants,  which  they  in- 
sist on  as  a  circumstance  to  make  it  likely  that 
they  joined  herein.  They  called  to  this,  first, 
Mr.  Thomas  Bab,  who  saitb,  that  both  the  de- 
fendants used  to  meet  fr^uently  at  his  house ; 
that  Mr.  Hales  frequently  came  there  early  in 
the  mormng,  would  sometimes  walk  about  a 
considerable  time,  would  ask  sometimes  if  the 
miotsier  had  been  there  without  naming  him, 
bat  they  knew  whom  he  meant,  having  fre* 
queatly  seen  them  together ;  that  some  time 
before  Kinnersley  came  in.  Hales  sitting  by 
tbe  window,  saw  him  go  by  and  went  to  him ; 
sometimes  Kinnersley  came  in  and  went 
through  the  coflee-room  into  a  back  room,  and 
Hales  would  follow  after  him,  and  they  would 
stey  there  together;  Kiuneralev  sometimes 
would  go  out  at  one  door,  and  Hales  imme- 
diaiely  go  out  at  the  other ;  that  this  continued 
for  atwut  a  month  or  three  weeks  befbre  Mr. 
Hales's  apprehension ;  that  one  time  particu- 
IsHy,  Mr.  Kinnersley  passed  by  and  went  down 
Fleet-street,  and  Mr.  Hales  seeing  him,  rose 
vpaod  went  out  afler  him  ;  this,  he  saitb,  was 
about  a  month  before  the  defendant  Hales  was 
tekeo  up.  He  saitb,  that  they  seldom  sat 
down  io  tbe  public  room,  but  went  into  a  pri- 
vate room.  John  Brooks  was  next  called,  who 
sailh,  that  he  keeps  a  cofiee- house  in  Down- 
ing-street,  in  Westminster.  He  said,  that  Mr. 
Kiaoersley  used  to  come  sometimes  to  his 
coffee-house,  send  for  a  porter,  and  give  him  a 
Bote  for  Mr.  Hales,  who  hath  come  to  him, 
aod  tbey  have  gone  into  a  private  part  of  the 
nom,  and  there  they  have  staid  for  three  or 
four  hours  together ;  that  it  being  in  the  even- 
iog  he  hath  thought  them  in  tbe  dark,  and 
asked  the  servant  why  a  candle  was  not  car- 
ried tbem  ?  Who  halh  answered,  that  he  had 
carried  them  one,  but  they  refused  it,  not  car- 
ing to  be  interrupted ;  that  they  met  thus  about 
three  or  four  times  in  a  month,  a  little  while 
before  Mr.  Halea  was  apprelieo<ied.  Mr.  Jane- 
way  also  was  called,  who  saitb,  that  he  hath 
seen  tbe  two  defendants  several  times  retire  up 
stairs  toother  at  his  cofft«»liouse.  This,  gen- 
tlemen, IS  relied  upon,  and  given  in  evidence, 
to  shew  that  there  was  a  correspondence  be- 
tveea  them  about  some  affairs  not  so  proper  to 
be  managed  in  public.  This  is  tbe  substance 
of  the  evidence  on  the  side  uf  the  prosecutiou : 
•nd  tbe  counsel  for  the  kiue;  tell  you,  that  as  to 
things  of  this  nature,  they  must  be  done  in  a 
very  private  way  in  order  to  prevent  a  disco- 
*^ ;  it  cannot  be  exfiected  that  they  would 
call  persons  to  see  such  a  thing  done ;  that  the 
«oly  evidence,  tberctbrei  that  can  be  given  is 
VOL.  XVH. 


ctrcnmstance.  Well,  gentlemen,  the  defen-  ' 
dants  come  upon  their  defence :  they  appear  • 
by  different  counsel,  and  make  a  separate  de- 
fence. The  counsel  on  the  behalf  of  the  de- 
fendant Hales  insist  that  there  was  a  debt  du« 
from  Kinnersley  to  'Hales,  fDr  which  this  note 
vTas  given ;  that  this  doth  appear  from  the  se- 
veral declarations  made  by  Mr.  Kinnersley 
from  time  to  time.  They  rely  upon  this  as 
evidence  of  such  a  debt  for  money  advanced  to 
him,  and  that  this  note  was  given  by  the  de- 
fendant Kinnersley  for  such  a  debt.  Thev  tell 
you  that  Mr.  Hales  being  a  bankrupt,  and  there- 
fore it  not  being  proper  to  have  such  a  note  in 
his  own  name,  because  it  would  be  liable  to  be 
claimed  by  the  assignees  in  tbe  commission  of 
bankruptcy  against  him,  that  therefore  it  was 
proper  to  make  use  of  the  name  of  auother  per- 
son ;  that  Mr.  Edwards  was  never  affected  or 
injured  hereby  ;  that  part  of  the  money  hath 
been  paid,  and  if  tbey  had  had  a  little  patience, 
as  400/.  was  paid,  so  the  rest  would  have  been 
paid.  And  though  they  admit  that  the  mak- 
mg  of  such  a  note  in  the  name  of  another  to 
advance  credit  without  his  leave  was  criminal, 
yet  it  did  not,  they  say,  really  affect  or  injura 
him.  And  then  to  shew  that  there  was  a  rea- 
son or  foundation  for  the  giving  of  this  note* 
they  said  that  they  would  call  witness  that 
there  was  an  account  stated,  upon  which  this 
money  appeared  to  he  due.  They  calle<i  Ro- 
bert Burkit  to  it :  but  be  saith  that  he  kooweth  ' 
of  no  such  account,  it  is  all  imaginktion  ;  that 
his  name  was  made  use  of  without  his  know- 
ledge ;  that  he  knew  nothing  of  any  money 
ever  due  between  them :  so  that  it  is  pliyn, 
that  that  witness  is  lost  in  the  examination  an 
to  any  benefit  to  them.  They  said  tliat  they  had 
another  witness  who  happened  not  to  he  here : 
this  is  tbe  subctan^  of  the  defence  of  the  de- 
fendant Hales.  Kinnersley  then  comes  on  his 
defence.  His  counsel  insist  that  he  is  not  evi- 
denced to  be  concerned  and  knowing  of  this 
forgery ;  that  as  thw  is  a  crime  of  a  very  hein- 
ous nature,  and  deserves  the  greatest  punish- 
ment, 80  it  is  necessary  that  the  clearest  proof 
should  be  given  you  before  you  convict  him. 
They  soy  that  his  character  likewise  requires 
stronger  evidence  than  others ;  that  his  creiiit 
is  mure  concerned  than  others,  bt'caose  the 
very  exercise  of  his  function  depends  iq^n  his 
credit,  without  whicth be  will  be  of  no  i»8e  in 
the  parish  where  he  doth  or  may  minister.  And 
they  say,  that  it  appears  by  ijie  evidence  on  . 
the  side  of  tlie  prosecution,  tliat  he  is  very 
careful  in  the  discharge  of  his  function,  which 
they  insist  on  from  his  refusal  to  be  concerned^ 
in  a  marriage  without  a  licence  and  consent  of 
friends,  it  being  contrary  to  acts  of  parliament 
aod  to  the  canons  of  the  church,  and  that  they 
suppose  him  as  cautious  in  other  things.  They 
say,  that  the  thing  itself  is  usual,  and  that 
it  is  an  innocent  and  harmless  thing;  that  no 
person  is  hurt  by  another's  engaging  to  pay 
him  a  sum  of  money  by  such  a  note ;  that  the 
person,  indeed,  who  gives  such  a  hote  is  liable 
to  an  action  for  the  noaey,  but  that  there  is  na 
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IMvaMe ;  tbnt  therefore  ts  to  Mr.  Kinnenlev^ 
MiMcribhMr  a  note  fbr  so  mvtdk  moMy  ptyaUe 
to  Samoer  EdfrardB,  ts^.  «spocralIy  wten  it 
^ft0  done  upon  Ibe  teqaef t  m  the  dtfendaat 
Hftlw,  upon  ateuunft  or  ti  debt  which  was  doe 
from  him  to  Halei,  and  for  the  oomronieDce  of 
Biles,  it  was  m  mdocetit  thmg ;  that  Kiimars- 
loy  was  to  pay  fl«]es  so  inach  money,  nd 
flaiies  hrmseif  desired  a  note  for  ft  in  this  nave. 
Tbey  say  that  KinneAloy  nriglit  bein4aoed  to 
do  tbts  from  the  «redH  and  chsraoler  of  HftlsB, 
and  from  their  former  nocpMunsBiooe ;  thaft  he 
was  fhe  minister  in  his  paridh  when  the 
X»artnership  was  between  mm  and  sir  t9te- 
fhen  Evanee;  thai  nocwSlhstandin;  his  mis- 
fortunes  since  that  first  aoqaaftntanoe,  k  is 
plain  that  he  hath  been  corresponded  with 
ny  persons  of  credit^  therefore  there  can  be 
iio  reflection  on  that  head  on  Mr.  KinaerB- 
ley.  And  they  say,  that  tis  Chore  was  no- 
thing cidpaUe  in  gmng  of  the  note,  so  nothing 
ftmisa  hath  happened  R»et«ttpon;  Chat  if  Mr. 
Hates  hath  done  nny  Aing  amiss,  It  does  not 
«lfect  Mr.  Kinnersley.  Thoagh  they  raise  Mr. 
Bales's  credit  at  firat,  y«t  afterward  they  Mk 
it,  and  seem  to  throw  the  hiame  upon  him. 
Hiey  plead  also,  that  llhetie  is  no  evidenoe  that 
the  maorsement  was  upon  the  note  when  it  was 
vnbscribed  by  Mr.  Kinneraley.  If  it  was  after- 
trards  (say  they)  indorsed  with  or'  witfaotft 
nnthoriw  from  Mr.  Edwards,  it  will  notafieet 
KionerBley,  except  there  be  express  proof  that 
he  did  it.  They  say  also,  that  there  is  no  proof 
of  any  franks  delivered  to  Kinnersley  hat  only 
to  Hales ;  that  he  had  not  there|bre  the  oppor- 
tnoity  that  Hales  m^ht  hare ;  that  therefore 
tic  is  not  inrolved  in  that  circamstanee  or  the 
inducement  hereto ;  that  Ibe  proof  or  evidenoe 

S'Ten  is  nothing  against  him.  And  then  (say 
ey)  to  what  purpose  should  the  note  he  con- 
trived to  be  indorsed  with  the  privity  of  Kinner- 
nley,  when  he  hath  no  manner  ofbenefit  thereby, 
Hales  having  received  the  money  f  They  ask 
the  qoestion  cui  bono^  and  fbence  infer  that 
Kinnecsiey  conld  not  do  this.  And  they  insist 
upon  it  m  point  of  law,  that  the  writing  of  thm 
note  can  be  no  fraud  in  him,  he  havng  done 
what  renders  him  liable  to  an  action.  And  to 
shew  that  the  money  was  due  from  KHinersley 
to  Hales,  they  have  called  several  witnesses  to 
shew  that  there  was  a  foundation  for  this  note. 
Mr.  Peter  Marsh  was  called :  He  saitb,  that 
about  ten  or  eleven  years  ago  he  brought  a 
hood  of  60/.  to  him  made  by  Mr.  Kinnersley 
payable  tohim.  Mr.  Hales  told  him,  that  Mr. 
KinnerBley  owed  him  this  money,  and  had 
given  him  this  note  made  payable  to  him,  which 
he  desired  him  therefore  to  get  for  him.  He 
knew  nothing  of  the  matter,  was  surprised  that 
his  name  was  made  use  of,  and  so  returned  the 
bond  again.  This  is  insisted  upon,  gentlemen, 
to  shew  that  there  were  tiansacttons  between 
Kinnersley  and  Hales.  Now  whether  this 
jiroves  a  ddbt  due  from  the  one  to  the  other,  or 
proves  an  extraordinaiy  method  of  taking  bond^ 
in  the  names  of  persons  without  their  oooienty 


jroa  aieto  eonsider; 
xaow  that  if  this  head  had  been  pnt  to  suit  by 
Plster  Marsh,  be  would  have  heea  liahlet»  re- 
cover the  money.  WeU,  then  William  Groplef 
is  nest  called,  fie  saith,that  he  received  it 
Janeway's  cofihe-tssase  ahoot  60/.  a  debt  that 
was  due  from  Rkiacisley  to  him.  He  leeeived 
it  af  the  defendant  Hales,  and  Kinneisley  wh 
there  with  him  at  that  time.  He  saith,  thsi 
KiAnersley  was  the  anginal  debtor  for  the 
iDoney>  and  that  Hates  gave  hkn  his  note  fortt^ 
Be  saith,  thai  Kimierriey  had  borrowed  of  hisi 
an  hundred  and  odd  pounds  ;  thai  be  hroogfat 
another  gentleman  to  be  seoirity  with  him  fer 
it;  ,tbat  at  the  end  of  six  months  he  oonld  adt 
set  his  money;  that  he  enquired  of  Kinnerriey 
for  it,  who  led  him  a  dance  from  plaeeto  plaes 
aAsr  him  for  a  considerable  tiose;  tliaiatte 
he  was  forced  to  sue  for  the  money  ;  and  re* 
covered  half  from  the  other  eentleman ;  Ibd 
he  then  prosecuted  Kinnersley  for  the  rest; 
that  Chen  Kinnersley  met  him  with  Mr.  fialei 
at  some  tavern,  and  then  Hales  told  him  thst 
he  was  to  receive  about  6  or  700/.  within  sboat 
three  asonthstime,  and  then  he  woaM  pay  him. 
He  sailb,  that  upon  that  oifer  of  Halea  he  took 
a  note  of  Hales,  and  a  new  one  of  Kinaersley 
for  the  -money;  and  that  in  Febmaryisst 
he  fcit  ijhe  aooney  as  before-aoentioneo,  sad 
receiFed  it  at  Janeway's  cofiee-haose.  And 
he  saith,  that  some  little  naalter  (about  fiftf 
shiUioga  or  thereabouts)  was  due  for  the 
charges,  for  which  he  gave  him  his  note. 
Hales  gave  his  note  for  the  payment  of  a  dcht 
of  Kkmersley's,  a  debt  of  50/.,  and  he^ve  thh 
reason  for  it,  that  he  was  to  reoeive  withb  sis 
months  about  6  or  700/.  for  him.  and  therefiat 
be  could  venture  being  security  for  Kkneriley. 
This  IS  a  transaction  of  quite  another  natara. 
It  is  BO  for  from  oroving  a  oeht  from  Kinaerriej 
to  Hales,  ^at  it  rather  proves  Hales  indebted 
and  becoming  aecarity  for  the  other.'  Well, 
then  John  Wells  is  called.  He  saitb,  that  he 
knowech  not  of  any  money  due  from  Kia* 
nersley  to  Hales,  bat  that  Kinnersley  owed 
him  100/. ;  that  afterwards  tliis  money  wsi 
paid  to  his  attorney,  by  whom  or  how  be  coaM 
not  tell.  Mr.  Simpson,  who  is  a  partner  with 
Mr.  Fowler,  is  then  asked  eoncerauig  90L 
borrowed  upon  some  lottery  tiokels  ^  Mr. 
Fowler,  and  is  asked  concemhig  this  mon^, 
how,  where,  and  by  whom  it  was  dischar^P 
He  saith,  that  he  was  aot  at  Che  shop,  and 
knoweth  not  by  whom  and  how  it  was  ^* 
charged.  Mr.  Kinnersley,  apon  this,  applies 
himMf  to  one  of  the  gendemen  of  the  jury, 
and  interrogates  him  how  this  money  was  paid. 
Mr.  Fowler  was  hereupon  sworn  to  ffive  evi- 
dence. Upon  hisoath,  heaaith,  thstne  aevfr 
knew  of  any  transaction  in  the  name  of  fialei; 
that  he  never  saw  him  at  his  shop.  That  as  to 
Kinnersley  there  was  a  transaction  of  monty 
borrowed  on  lottery  tickets,  but  he  knowetti 
nothing  of  Hales*s  being  concerned.  Another 
person  is  oEamined  whether  he  ever  gave  a 
note  on  Mr.  Hales*s  account,  or  at  his  reqoeflt 
paid  any  money  r   ilesaitb,lhatbetMV€rdid| 
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hmmHk  ikak  uif  ^€i  4iA.    They  teU 
ak0»  that  ths  vilBfliMli  te  tk«  praiewtiw 


£mi»a  great  mmrnxm^nm^  th«  denial  «f 
Mr.  Kiwrdty  o^  hiakooiriiMi  «f  tlit  indona- 
BMit:  bm  Ikey  tall  tbMnaJnes  fiw  fiifUiei 
FMf,affideMeoI:it.  TlMycaillilr.JoiiiiHay^ 
iihosMlb  lliaifaavaa  present  althatsiviaataoQ 
of  Ifr.  KiaaanleMi  htbte  air  Bichaid  H^kioa; 
^kaftatthat  liBM  tEaMeiidtoBiKinBafaiey  awned 
Ilia  wijliag'  Ae  body'  of  tha  nate,  bat  at  the 
aaiM  tiaaa  aaki,  tbal  bOAr  HieLiadonMSianleama 
tbaiehaaoaldnottal.  Ha  lalla  you  tbat  the 
oaatioo  that  waa  givta  to  tb^  detandaiil  i^o- 
aanley*  waa  afler  tUa  dedaratioo  aiade  by 
biai;  thattlientbar«HM;aiiad«Moitioiithatbe 
iboald  be  oantionaiB  tbrauvera  that  hegafe. 
Qaa  Aadraa^  CnalaJikaaM  waa  praieiit  ai  that 
daiMoatiaii.  Ifo  aaiih,  that  thai  waa  aU^t 
paatdattbat  tin^r  aM  thai  hewaa  not  alo^NP*^ 
bf  Mr.  Mitfiird,  ba|  aniy  a  rvMoaahle  atf otioa 

EMaa  that  he  afaoQld  aoft  be  tea  much  ia  am 
ar  the  like.  Tbia  k  Iba  auhatanae  ef 
snce  made  by  the  eoaoaal  tor  hath  the 
da&Qdaata.  Itia  thnright  of  theoouoaal for 
the  king  to  rqply.  Tbay  aay,  that  there  btttf^ 
been  na  avidettea  of  tranaaetianB  batweaa  Kin- 
nenlay  and  Halea  to  tha  aaaanat  of  an^aoch 
m  aa  the  aata  ia  fee;  that  if  tha  note  mm 
given  with  a  design  to  defraad,  both  maat  be 
•tnallT  gii%  ;  and  that  it  ia  a  very  axtraocdi- 
aary  thing  that  tbia  note  aboold  bavattea  by 
Mr.  Kiaoeni^  aa  a  pfomiaMiy  nateibraach  a 
WBB  payable  taaamoel  Edwards,  eaq.  when  it 
4Qtb  notappear^on  tha  defiaodanfa  part,  «bal 
tbeie  waa  any  correspondence  between  Ed* 
vards  sod  Kionersley,  and  on  their  aide  it  batb 
brsD  paaved  that  these  waa  no  aoch  earreapon* 
dtDoe;.  that  It  wa»very  extraardinary  if  this 
note  waa  flinen  ibsadeht  dae,thai  it  abenldbe 
tskenm  tianame  of  one  with  whoai  they  had 
Bi  voaav^^aaliagi  wbatsoerar,  and  o? er  whom 
tbey  conld  not  be  supposed  to  bafeaoy  power ; 
tbil  thiatherefove  aeama  to  be  only  ta  giv^  a 
CKdit  to  the  note ;  that  it  could  not  be  of  any  aaa 
whstrmaswithaut  bating  the  naaaeof  aone 
person  of  cireamatanaa  and  coaditiaa  ta  h  who 
would  be  obliged  to  pay  the  note  ;  thailhia  note 
most  hare  baaBthMaan upon  Mjr.  Sdwaiida,  ap. 
pan(tbey  any)  from  tha  deda^oa  of  Kin- 
MMleyithathawaaaB  nndaaeaaaa.  If  then 
M  «as»of  any  oat  ta  bassow  BMney  upon  er  in 
«ay  otbsr  way»  it  nwSbe  from  the  anbstaoee  of 
«"•  Kdwasds^aad  not  Aom  tha  poser^  and 
Meimy.  af  Kinoanlay.  Tfaey  inaiat»  unaa 
w,  drcnmsta^ea,  and  the  declaration,  of  Kin- 
imley,  that  he  knew  of  ^aS  indaraement, 
^^wyibmi  ii  caare'tbeie,  he  aud  that  he  knew 
■"^  And  isrther  they  say,  thai  aa  the  name 
^  Mr.  Edwurdifa  awn  hand-writing,  if  thai 
us  word  <  ffree*  waa  wrote  imaa  the  paper,  it 
BUMt  be  before  the  srriting  of  the  body  of  the 
"tots.    It  cannot  be  imagined  that  the  words 


^^  not  there  before.  It  cannot  he  snpposed 
utt  Mr.  Edwarda  would  aet  hia  name  to  the 
jnr^ '  Aee,'  or  to  any  other  word  on  the  back 
oi  a  note  promiaing  the  payment  of  1,8602., 
*i^  liXBMiitfiSyta  him  0^  hia  order.    They 
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inaisi,  thoiefbae^  tbatthianama  a»d  the  word 
*  ffiiea'  w«ra  upoatbe  paper  befiare  the  note  was 
wrote,  and  that  this  is  a  atrong  and  seasonable 
esidsace  that  KaonersJey  mpst  be  privy  to  the 
M^me  of  Ednrasds,  apd  the  indorsement  at  tba| 
time.  After  that,  Air.  Kinnersley  desired  to  ba 
b^rd^andbewa»iadttlged:  but  as  to  that  you 
have  been  informed^  thai  in  indictments  for 
mifidemBanourai  whatever  the  defendant  aait^ 
for  himself,  it  will  haxe  no  further  validity  tlian 
aa  the  conoael  ksist,  and  evidence  ia  brought 
for  bus.  The  dscumstance,  therefore,  is  very 
different  firom  what  is  aUowed  when  persona 
are  prosecntsd  in  capital  oases.  However,  yoi^ 
have  heard  hoar  he  hath  declared  in  the  mosi 
splema  manner  his  innocence.  Yon  are  to  con** 
sider  whethes  that  ia  af  any  validity,  ankaa 
there  waa  evidence  of  anch  a  debt  doe  from  the 
deftsidant  Kinneisley  to  JBaJes  the  other  de*. 
fondant,  wbethes  yoo-  will  take  it  upon  liia 
ward.  This  beiog  the.  evidence  on  both  aidea, 
the  first  qpiestion  is,  whetbes  the  indorsement  ia 
fofgad,.  becaoaa  till  yioi^  detiermine  that  it  is  n 
forged  indomemeat,  there  can  be  no  prosscu^ 
tion  for  the  publication  of  it.    liT  i|t  be  a  true 


la  peiaon  can.  be  guilty  of  th^ 
puUiefiti0n»  wA  less  can  BIr.  &innerelBy« 


who  did  not  deliver  the  note:  thai  thereforf 
lielh  upon  the  defonce  of  Mr.  Males,  which  i« 
not  made  but  by  the  defence  of  Kinoersley. 
Ton  ase  ta  conaider  then  the  ooportunitv  that 
the  defondaat  might  take  bold  or  from  tne-re>< 
ceiviag  of  franka  for  several  years  firom  Mr. 
Edwarda ;  and  you  will  consider  whether  there 
is  any  cleair  proo^  or  so  much  as  the  colour  of 
it,  tbat  Mr.  Edwards  waa  privy 'to  an  indoriC'- 
ment  of  this  nature,  or  tbcpre  waa  any  occasion 
for  auah  anindasseBsent.  If  no  such  money 
waa  indeed  due,  to  what  parpose  should  the 
note  be  indorsed  ?  Upon  the  best  observationa 
thai  I  can  make,  I  aee  not  any  evidence  ta 
raise  a  rtesonable  psMumi^n  m>m,  that  tbia 
waa  a  fair  and  jnatifiaUe  indoraement.  Jf  it 
waa  netaa  imposition  on  Mr.  Edwards,  because 
it  makes  him  liable  as  an  indcrser  for  the  sum 
mentioned  m  the  note,  if  you  should  find  tha^ 
yet  you  ana  to  consider  whether  it  is  fair  to 
SMfceaaeof  another'anameinanote;  for  Mr. 
Kinaenley,  who  by  his  own  confession  is  a 
poor,  undone  man,  and  whose  living  is  under  a 
asqueatralion,  to  make  a  note  indorsed,  by  a». 
other  peraon  who  can  never  be  reimbursed  by 
this  person  who  subscribed  the  riote,  it  isa  very 
tf  traordinary  way  ;  though  they  aay  that  it  is 
aa  innoosnt  way  of  raising  money,  for  a  per* 
eon  ia  custody,  or  liable  to  it,  to  make  use  of 
the  name  of  a  aubstantial  peraon  in  aoch  a  note, 
whose  credit  must  be  at  stake  for  the  roon^. 
And  then  aa  to  the  natuse  of  the  note :  if  it  waa 
only  a  promisaory  note  for  so  much  mooey 
payable  to  Samuel  Edwards,  eaq.  it  was  not  of 
such  consequence,  for  then  he  was  not  Uable : 
but  he  ia  liable  to  the  payment  only  upon  the 
indorsement  of  such  a  note.  Why  then,  gen- 
tleraen.jroo  are  to  consider,  whether  tbia  note, 
when  Mr.  Kinnersley  had  wrote  it,  conld  be  of 
any  nsain  the  world  nnlem  it  waa  indorsed  af* 
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tervrards.  Wli^  ilien  this  note  is  either  a  pre- 
paration to  obtain  Mr.  Edwards's  voluntary  in-' 
dorsement  for  a  security,  or  an  imposition  upon 
him.  ITath  any  eTidence  been  produced  to 
shevr  a  probabihty  that  Mr.  Edwards  would 
give  him  that  liberty  to  transfer  his  own  insuffi- 
ricncy  and  poverty  npon  him,  and  make  him 
liable' to  Mr.  Edwards,  which  can  have  no  effect 
but  by  an  indorsement ;  doth  not  Mr.  Kinners- 
Jey  put  it  into  the  power  of  Hales  to  neg^ciate 
this  note  ?  Therefore  I  must  inform  you,  if  two 
persons  contrive  together  to  draw  such  a  note, 
and  make  use  of  it,  both  persons  concerned  in 
the  transactien,  in  mv  opinion,  will  be  guilty. 
Forgery  is  an  entire  net.  Though  one  person 
doth  one  part,  and  another  the  other,  both  are 
equally  guilty.*  Gentlemen,  it  is  material,  as 
hath  been  observed,  to  consider  when  this  in- 
dorsement was  madej  and  if  it  was  a  forged  in  • 
dorsement,you  will  consider  when  it  will  appear 
to  have  been  indorsed.  You  have  been  truly  told 
that  this  can  be  only  known  by  circumstances : 
therefore  yon  are  to  consider,  whether  the  name 
of  Samuel  Edwards  can  be  supposed  to  be  set 
there  after  the  note  was  wrote.  Well  then,  what 
b  the  proper  and  natural  way  of  anderstanding 
this  transaction?  If  there  be  the  name  of 
a  person  on  any  paper,  where  there  is  room  for 
making  an  alteration,  what  is  natural  P  Why, 
to  transact  on  the  other  side  what  is  necessary 
to  supply  and  make  that  complete,  without 
which  the  name  would  be  to  no  purpose. 
Therefore,,  that  is  a  material  consideration ;  if 
it  is  impossible  that  the  name  could  be  wrote 
after  the  making  of  the  note,  whether  that  be 
not  a  reasonable  presumption  that  he  saw  this 
indorsement  when  he  wrote  this  note.  Sup- 
pose the  words  only  /  ffree  Samuel  Edwards,' 

.  it  was  not  proper  to  write^his  note  on  the  back 
of  it.  If  this  indorsement  was  made  without 
his  privity,  how  came  he  to  know  of  it  when 
lie  came  to  Mr.  Bird  P  And  upon  Mr.  Bird's 
telling  him  that  he  had  a  note  of  his  left  with 
him,    immediately  answered,  "  1  know  that 

*  yon  have;  it  is  for  so  much,  payable  in  three 
months  to  Mr. ^Edwards,  but  how  it  came  in- 
dorsed by  him  I  know  not ;»»  when  Mr.  Bird 
swears  that  he  had  not  then  acquainted  him 
with  the  indorsement,  nor  showed  him  the  note 
at  that  time.  No  evidence  hath  been  produced 
to  shew  how  he  came  to  know  that  it  was  in- 
dorsed. He  declared,  indeed,  that  he  knew 
not  how  it  came  to  be  indorMd ;  but  you  are  to 
consider,  whether  that  part  wherein  he  de- 
clares his  knowledge  is  to  be  regarded,  or  what 
he  declares  he  knows  not  of.  A  declaration  of 
Ibis  nature  will  be  taken  most  strongly  against 
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him.  Consider,  therefore,  whether  this  hUter 
part  of  his  declaration  be  sufficient  to  disohafn^e 
him.  If  he  Icnew  that  it  was  indorsed,  yoa 
should  have  some  evidence  upon  what  acoooiit 
it  was.  As  to  the  rest,  as  to  the  character,  bis 
coat,  or  the  like,  you  are  to  try  him  upon  tbt 
same  law  with  Hales.  I  know  not  why  tbe 
habit  he  wears  should  exempt  him  from  the 
common  rules  of  proof.  As  to  the  paiticoUr 
circumstance  of  his  usefulness  depending  oa 
his  credit,  that  is  left  to  yon.  But  the  same 
law  is  made  for  one  that  is  for  another:  Yoa 
are  therefore  to  consider  of  it.  If  this  be  a  fair 
indorsement  yon  must  acquit  both.  If  yoa 
are  satisfied  tnat  it  is  not,  but  the  indorsement 
is  a  forged  indorsement,  whether  either,  and 
which  of  the  defendants  seems  to  lie  l^oihy. 
You  are  to  consider  the  nature  and  cocum- 
stances  of  the  transaction,  and  whether  then 
appears  any  thing  to  distinguish  the  one  from 
the  other,  and  accordingly  give  your  veidict 
against  the  one  or  the  other.  If  vou  desue  it, 
the  note  will  be  given  to  you. 

Jury,  My  loi^,  if  your  lordship  please,  ws 
will  take  the  note  up  with  us. 

Kinnerslev.  I  desire  to  be  beard  — -~ 

L.  C.  JB.  Kot  in  case  of  a  misdemeanor.  I 
know  not  any  instance  io'whicb  it  liath  been 
allowed. 

Kinnersky.  1  beg  leave,  my  lord.  I  ttks 
the  Lord  to  witness 

X.  C.  B.  All  I  can  say  is,  if  yoo  have  t 
mind  to^aver  or  affirm  any  thing,  the  Coort 
would  rather  be  irreguhur  than  abridge  yoa  of 
any  thing. 

Sen.  Whitaker.  My  lord,  it  never  was  al« 
lowed ;  after  your  lordship  has  sammed  up 
the  evidence,  and  the  jury  ffoiog  out :  i(  is 
strange  Mr.  Kinnersley  will  bdiave  so. 

Att,  Gen.    Is  it,  my  lord,  to  be  allowed  ? 

X.  C.  B,  The  genUemea  have  inssted  upon 
it.    You  cannot  be  beard. 

Kinnertl^.  By  the  living  God,  1  Imow  no- 
thing of  it! 

Ci.  cfArr.  ^  [Calling  over  the  Juiy.]  An 
yoa  all  agreed  in  your  verdict  ? 

Jurymen.  All. 

Clerk.  Who  shall  apeak  for  yoa  P 

Jurymen.  Our  foreman. 

Clerk.  How  say  yoa,  is  William  Hs]« 
Guilty  of  the  misdemeanor  wherewith  hestandi 
charged,  in  forging  an  indorsement  on  a  pie* 
missory  note  for  1,260/.  in  the  name  of  Samael 
Edwards,  esq.  and  publishing  the  same  know* 
ing  itto  be  forged,  or  Not  Guilty  ? 

Jbremoii.  Goil^. 

Clerk.  How  say  yoa,  is  Thomas  Kinaenl«lf 
Guilty  of  the  said'misdeipeanottr  whemrUhb* 
stands  charged,  or  Not  Guilty.     - 

Foreman.  Goilty. 
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475.  The  Trial  of  William  Haies,*  for  a  Misdemeanor,  in  ob- 
taining from  Thomas  Bird  the  Sum  of  Seven  Hundred  and 
Fifty  Pounds  by  false  Tokens,  &c. :  3  George  II.  a.  d.  I729. 


The  Jury  called  over  agaio. 
Clerk.    OyEZ,  Oyez,   If  any  one  can 

ufiHIDi  &C.  &C« 

I)«D1CTMENT. 

William  Hales  itaoda  indicted  by  the  name 
of  William  Halea,  &c.  for  falsly  and  deceitfully 
obtaioiog  the  sum  of  750/.  of  Thomas  Bird  hy 
a  false  token,  viz.  a  promissory  note,  in  these 
words  foUoiring: 

"  August  16, 1727. 

*^  I  promise  to  pay  to  Samuel  Edvrards,  esq. 

or  his  order,  within  three  mouths  after  date, 

ilM  torn  of  twelve  hundred  and  sixty  pounds, 

for  value  received,         Thomas  Kinnersley." 

On  which  note  there  is  the  following  indorse- 
ment; 

"  Pray  pay  to  the  order  of  for  value 

received,  Samuel  Edwabos." 

to  the  great  damage  of  Samuel  Edwards,  esq. 
&c.    To  this  indictment  he  bath  pleaded  not 

gnilty. 

Mr.  Strange,  May  it  please  your  lordship, 
diti  is  an  indictment  agamst  the  prisoner  Wil- 
liam Hales  only .  It  seU  forth  that  be,  having 
in  hit  possession  a  certain  writing  purporting  to 
be  a  promissory  note  made  in  the  name  of 
Thomas  Kionersley,  wherein  the  said  Thomas 
Kiooeisley  is  supposed  to  promise  to  pay  the 
sum  of  1,960/.  to  Samuel  Edwards,  esq.  within 
three  months,  with  a  forged  indorsem<>nt  of 
Mr.  Edwards  on  that  note,  didT,  in  March  last, 
falriv  and  deceitfully  obtain  of  Mr.  Thomas 
Bird,  the  sum  of  750/.  by  that  false  token. 
This  is  laid, to  be  contrary  to  the  statute  in  that 
case  -    ■    '     '     ■  

asd 

in  like  case  offending. 

Mt,  Osn.  My  lord,  this  is  an  indictment 
aninst  Mr.  William  Hales,  for  obtaining  a  sum 
or  money  by  the  false  token  of  this  note.  For 
tbii  we  wilfonly  call  Mr.  Bird. 

Mr.  Bird  sworn. 

An,  Oen.  Mr.  Burd,  k>ok  upon  the  note,  and 
giveanaeconntwho  brought  it  to  you,  and 
what  money  yon  paid  upon  it  ? 

£ire/.  Mr.  William  Hales  bconght  it  to  me 
«i  March  aotk,  hat 

^<i.Gc».  WbaididfaeMy.?.  H 

Bird.  He^said/that  at  the  n|iacsl«fm  gen- 
wnan,  I  was  to  lenddiim  IM^  noon  that  note. 

-p— 'i  M,]'  >'  »>i  ,ji 

*  Msthepwcediog  aod  i'oUQir4HS.'Ca8es» 


Bird,  Yes,  Sir,  I  had  it  then  of  him. 

Att.  Gen,  Wi^  it  then  indorsed  as  it  is  now  f 

Bird.  Yes,  Sir,  in  the  manner  as  now. 

Att,  Gen,  How  much  money  did  you  de* 
li?er  him  upon  it  Y^Bird.  750/. 

L.  C.  B.  Pengellff.  Did  you  deliver  it,  when 
he  delivered  you  this  note? 

Bird.  Yes^  my  lord. 

Att,  Gen,  Should  you  have  let  him  ha?a 
this  money  if  he  had  not  produced  this  note? 

Bird,  No,  Sir. 

Att.  Gen.  What  was  it  paid  in  P 

Bird,  In  one  or  more  Bank-notes. 

Seri.  Eyre.  1  submit  this,  my  lord :  they 
have  laid  this  indictment  but  singly  for  obtain- 
ing money,  whereas  in  the  former  they  layed 
doubly  for  obtaining  money,  or  other  valnable- 
things.  It  lieth  therefore  upon  them  to  prove 
that  this  Mr.  Hales  did  receive  in  money. 
Though  I  know  that  generally  Bank-notes  are 
received  as  so  much  money,  yet  I  know  not 
that  according  to  law  they  are  reckoned  money. 
They  should  therefore  have  laid  it  for  money 
Or  other  valuable  things,  it  beiog  two  Bank- 
notes, and  not  money :  and  in  this  msoner,  I 
suppose,  in  case  of  a  tender  of  money,  it  is  not, 
as  I  apprehend,  thouffht  that  a  tender  of  Bank- 
notes IS  a  sufficient  plea :  the  consequence  then 
is,  that  the  giving  of  750/.  and  the  giving  of 
such  notes  is  not  tantamount.  They  ought  to 
indict  him  as  the  fact  really  was. 

Att.  Gen.  Do  you  know,  Mr.  Bird,  of  the 
receivingV)f  this  mone^  ?  Did  be  complain  of 
his  not  receiving  of  this  money  ? 

Bird.  No,  Sir. 

Seij.  Whitaker.  Did  he  pay  back  any  of  the 
money?-— BtVi/.  Yes,  Sir,  400/. 

Serj.  Whitaker.  Was  it  upon  the  account  of 
those  Bank-notes  ?—-Bir(/.  Yes,  Sir. 

L.  C.  B.  Then  when  he  paid  you  back  that 
money,  did  he  complain  that  he  had  not  re- 
ceived it  ? — Bird.  No,  my  lord. 

Serj.  Eyre.  Pray,bir,  did  he  say  that  he  bad 
received  it  .^—Btrtf.  Yes,  Sir. 

L.  C.  B,  Mr.  Serjeant  By  r«,  I  suppose  yoa 
do  not  insist  upon  it  as  necessary  that  he  should 
receive  so  much  mone^  of  Mr.  Bird.  If  he 
received  the  produce  of  those  notes  it  waa  suf- 
ficient 

Seij.  Eyre.  My  lord,  I  apprehend  that  thouffh 
he  did  receive  the  money  from  the  Bank  tor 
those  notes,  he  received  ifbt  the  money  from 
the  hands  of  Mr.  Bird.  He  received,  indeed,, 
what  I  should  have  taken  for  money.  Espe* 
cially  as  the  act  of  parliament  hath  added,  *  or 
any  valuable  thing,'  as  jeweb  or  the  Uke.  I 
thmk  it  should  have  been  so  laid.  I  obserre 
the  words  used  are,  *  by  colour  or  means  sfM 
false  Uikvi.*    I  wouU  ask|  suppofftitf«  Bird 


■«! 
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had  ordered  him  to  receive  it  of  his  cashier,  or 
seat  the  note  to  bis  goldflmitby  whose  payment 
woold  ii  have  been  ?  Suppose  he  had  sent  him 
to  the  Bank  to  reoei?e  that  money  before  he  de* 
livered  up  the  note,  eertaiaiy  he  had  obtained 
the  money  by  colour  or  means  of  that  note. 

My  lord,  I  admit  that  if  it  bad 

been  paid  by  his  servant  or  by  his  cashier  upon 
a  note  drawn  upon  him  for  it»  I  take  it  that  it 
night  have  been  laid  either  way. 

,Serj.  Whitaker.  The  Bank  in  thai  vespect 
are  but  cashiers  for  the  gentlemea  that  have 
their  notes. 

Serj.  £yr«.  The  Other  indictment  laid  it 
doubly. 

Judgre  Reynolds,  Though  they  might  do  that 
Iw  wav  of  oaotioa,  jet  it  might  have  been  bud 
the  other  way  as  this  is. 

JL  C.  B.  Gentlemen  of  tbejmyyyou  ace  to 
consider  whether  the  indoneBMnt  on  this  note 
was  ^  forged  ioderseeaent :  for  if  it  was  not 
forged,  tlM  defendant  cannet  he  said  to  obtain 
the  money  by  a  false  token.  And  farther  you 
ase  U  consider,  as  he  obtained  this  of  Mr. 
Bird  by  this  false  token,  whether  it  ever 


to  his  hands  or  not  You  are  to  oomsder  apon 
the  evidence  that  be  never  complained  that  he 
.had  not  received  the  money  for  those  biHs,  bat, 
''on  the  contrary,  paid  back  400/.,  part  of  the 
money,  whether  be  would  base  paid  it  if  be 
bad  not  received  the  money.  Therefore,  if  you 
apprehend  that  indsrsem^  of  the  nolii  was  not 
a  forged  indorsement,  or  that  the  money  was 
not  paid,  you  are  to  acquit  him.  But  if  you 
judge  that  the  indorsement  upon  the  note  was 
fomed,  and  the  money  paid,  whether  it  was 
paid  by  Mr.  Bird  in  money,  or  in  b«Ua  •pon 
which  be  afterwards  received  nooney,  I  thmk 
that  that  makes  no  differenee. 

Jury  called  over. 

Clerk.    AMToaaUagrsedHiy^Murvanlict? 

Jury.  Agreed. 

Clerk.  Who  shall  speak  for  you  ? 

Jury,  Our  Foremaab 

Clerk,  How  say  yoo.  Is  WiUiam  Hales 
GUiilty  of  the  Dusdemaaaour  whereof  ha  stands 
indicted  in  obtaining,  a  sam  of  money  by  this 
faJae  token,  or  Not  Guilty? 

Foreman.    Guilty. 


476.  The  Trial  of  William  Hales  and  Thomas  Kinneosley,* 
Clerk,  for  a  Misdemeanor^  for  fraudulently  forging  a  Pro^ 
missoiy  Note,  &c.  in  the  Name  of  Samuel  Edwards^  esq. 
fi>r  Sixteen  Hundred  and  Fifty  Pounds,  and  publishing  the 
aaid  Note^  knowing  the  same  to  be  forged ;  9  George  H. 
A.D.  172^. 


Juiy  ealled  and  swem  ofsragdn. 

Clerk.  OyVZ.1  Oyes!  If  aiiyBUOcan 
mform,  &g. 

ImiCIllBCT* 

Gentlpmfn  of  the  jury,  WHfiam  Hales  «nd 
Thomas  Eonneisley  stand  indicted  by  the 
iiame%&c.for  fraudulenUy  f<»|(mflr«  note  era 
^*^^DSt  purnortini^  to  be  a  nronuasofy  note»  on 
the  2nd  of  Harch,  m  the  finrtyear  of  his  ma- 
jesty's reign,  ia  the  words  followmg  : 

'*!  promise  to  p^r  lo  Mr.  Thomas  SftfaiiMis* 
tey,  or  his  ordei^  withm  mx  Bienths  after  dele, 
the  son  of  skteen  hmidicd  and  fifty  pomds, 
Ibr  the  TsKie  reeek ed|       Ssbiubl  EamjojM,^ 

and  knowingly  and  wittingly  publishing  of  this 
asa  tnie  writmg,  knowing  it  to  he  as fi)i|pBd 
and  oonnteifiiitd. 

Mr.  Strtmge.  Iftay  it  pkna  year  lerdahipy 
and  you  gentlemen  of  the  joir,  this  is  as  hk 
dktment  agmnt  the  two  prMoners  VTiffinm 
Hsleo  and  Themna  Kinnefsley .  This  mdiet^ 
ment  seto  forth,  that  th^bmaft  persona  of  Bl 
Ihmei  and  intending  to  deeei?e  Mr.  Sdwards^ 


fori 

'thnltfi^foi^  a  notesf  Samnell&dMrd^ 
'whereby  he  m  snppued  topiemiaa  to  |iay  ta 
;  Thomas  Kinnersley,  witUa  sis  aimiihs,  iha 
8unofl,a50l.,&c.  TaallthestiaolKlfaeytbath 


en  the  8d  «f  Maroh,  ia  tiie  first  year  af  his 
mmsBly'sfciyavdidfiNi^  a  wtitmg  porporting 
to  be  a  firaaMnsry  aote,  &o.  The  mdictawnt 
farther  sets  forth,  tliat  thedefeadanti  did  lika* 
wiseproduee  and  paUish  this  proBHSBOsy  nolaef 
Mr.  Edwards's  for  1,6501. ;  that  knowiag  this 
to  be  a  foiged  astf,  thejF  did  pubiish  tba  add 

bra  traeone.    Itislaia  iootharw« 


hare  pleaded  Not  Goiha^ 
Att^Geu.  My  lord  and 


of  the 
jury,  I  am  coouihI  fbc  the  bug. 
this  is  an  indictment  against  both  the  de^ 
fendants,  for  fornng  a  promissory  note  in  tbe 
aameof  Samoal  Edwandiii  es^.  for  l«adOiL,  py- 
able  ta  Tboaua  Kinnemley,  or  esdec^  wirthm 
six  months  after  date,  and  also  for  mddishisg 
the  same.  Aad,  oeadbaMB,  thonpi  itia  bid 
aeveral  ways  in  the  mdiolmeot,  me  Mts  is 
oneandthesamd.  TtmseaaaBetscverallBatcs. 
Oaialenien^itiiKU  appmr  twyba  that  thiafiir- 
gmy  ofthisfi^Me^Wasb^  thaeamaieppoiJtoaiiy 
taken  by-  Mw  iialaa»;in  esutonctioB  widhlir. 
Kmocrney,  tfaatthe  fonoerwas*  Itnatir^sca 
otwrwa  dwdyv  tlw^ia  «MWI#1 


Umiai 
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fcettarel*  lie  pn>f«4'Oriiyliytir0mMlaiice8. 
Plain  and  posit'iTe  proof' is  not  to  be  expected': 
botMdh  drcim^taDces  fit>e«ik  1be1rfftti«ften 
more  plainly  than  the  other  way  offinK^AoHi. 
As  to  Mr.  HiaeB,  !Mt.  £4 WArds  M»g  too 
oblig^'mg  to  him,  be  made  ase  of  it  to  much  tfie 
tame  fcffpew  as  in  the  ^Mwer  rase^  feat 
It^as  net  new  to  M<*»e,h«il  le  mke  a  mo* 
miMefy  neie^t*  1,650/.,  pa j^atiAe  %y"  Mf.  Ed- 
iranls  to  Mr.  Kmnetirfley,  ^;*Miin  sisc  motfAift 
iHer  tlane^  'mti  dtfUsA  il«rdh  SO,  1728.  And, 
eentlemeq,  this  note  is  signed  mi  the  back  wiA 
&elMMvl-^twor1lMmiai4Kfanerriey.  The 
manner  of  this  forgery  will  appear  to  haveheoi 
Rke  ^e  «lher:  %«it  U  wiU  uppearini  the  very 
face  of  it  manifestly  a  forgery.  GeifAeneo, 
the  cote  is  wRUe  ^m  a  ftrj  smflA  piece  of  oMer, 
which  appears  pkHdy  to  h«Pt  been  out  off nom 
another  paper.     And,  tgenHetten,  <he  words, 

•  fof  Ihe  ivMae  recsfi>ed,'«re  not  wrote  unonthe 
fine  wMi  Ihe  ofher  wortf»,  hcit  a  filHehmw  (be 
^e.  The  words  *  Jkrr  the'  lappear  done  in  the 
sanae  manner  as  in  the  former  note  that  before 
canoe  under  yonr  censidefalion.  Here  is  a  ^ 
sach  as  before,  and  as  Mr.  Edwards  idways 
Msetli,  then  an  r  wfaidh  appenrs  to  he  of  the 
saene  tnnid,  llien«n  o  CrewM  hi  between  them 
whicdi  seems  not  of  the'OfieiiMri  w*ritif?g.  One 
of  the  ee^s  k  made  ta  serve  for  the  first  stroke  of 
the  y,  and  a  long  elvoke  between  Ihe  two  e^s; 
then  the  other  e  mabea  «p  the  word  y«.    Then 

*  rnlne  receired'  is  wrote  in  another  manner  of 
hand.  This  seems  to  be  the  nature  of  the  for- 
gery ;  and  none  can  dunhlitafbrgeiy  thai  in- 
spects it.  This  appenrs  to  hedone  fntn  a  frank 
cover  obtained  Iran  Mr.  Edwanls.  And  this  Is 
sooDcibin^  remarkable :  it  is  something  odd 
that  *  for  the  ralne  reccifed'  shotdd  be  wrofie  on 
another  line.  It  is  [rtirin  that  the  words  -are  set 
thus  odd  because  oftbe  word  wrote  hefbre,  and 
thnttba^beginuihg  cac^her  line  may  make 
the  better  nppoiranee.  This  note  is  made  pay- 
able to  Mr.  tonueistey.  He  was  an  absohite 
stranger  to  Mr.  Edwards,  as  it  appeeted  hi  die 
ftvmer  case.  There  was  no  daiing  between 
Mr.  Edwards  and  Mr.  Khmenlley,  nor  no  oo*^ 
lonrof  anysnch  dealing,  by  wbidi  a  debt  of 
sach  a  sum  as  this  shenld  beeome  due  from  Mr. 
Edwanls  to  Kinnersley.  3ilt,  gentiemen,  this 
note  tiins  made  fbr  l,650t.,  payable  within  six 
monthalreni  Mr.Edwarda  to  KJmecaley,  with- 
out any  dealings  between  them  to  give  a  foun- 
dation for  it,  in  the  manner  I  have  shewed  you, 
which  is  sufficient  to  make  it  appear  to  any 
a  fbrgerv,  is  mdorsed  by  Mr.  Kfamersley. 
That  wtH  appear  a  clear  eridenceof  ttielbrgery 
being  by  Mr.  Kinnenley.  No  man  in  faia 
aeases  would  do  this.  If  a  fbrved  note  fbr 
1,^M>/.  was  made  m  the  name  of  any  person, 
and  appeared  in  all  these  circumstonces  of  a 
plain  forgery,  no  man  in  his  senses,  and  design- 
mg  toact  «  Mr  part,  would  make  an  indorae- 
mcot  thereto.  No  other  parpose,  therefore, 
aeems  nimed  at  m  the  iiyloraing  but  to  set  the 
neteanoing.  If  aoch  a  note  was  offered  to  a 
fbh^iand  honest  man  to  Indorse  wonhl  he  not 
itartlent^r   ll^onld'ke^TerhaTeiiMhnieditf 


Th6refbre,4hii  Marseassnt  is  atrtfong  evidenca 
ngsfMbim.  The  «se  made  «C  this  note,  thus 
forged  and  mdnmed,  was  this :  it  being  in  the 
hands  of  Mr.  Hales,  Mr.  Hales  wanting  a  sum 
^  maaey  apiditi  to  one  Mr.  Thrup,  desirini^ 
Imn  tolend  him  Wa  note  of  400/.  Upon  Ma 
doing  tliis  with  d^cnky,  Mr.  Hales  deposited 
this  note  as  a  security  lor  |iis  nuaiey,  ano  here- 
upon this  note  continued  in  the  hands  of  Mr. 
Imp.  Gentlemen,  upon  the  discovery  that 
was  made  of  anther  tbrMiy,  wberrapon  Mr. 
flfllea  wasnpprehended,  there  wasn  suspicion : 
hereupon  Mr.  Edwards,  bsing  informed  that 
tlna  note  was  in  the  hands  of  Mr.  Tbrap,  en- 
^difod  of  Mm  nbont  it.  The  thing  upon  tiria 
appeared,  and  Mr.  Kinnersley  thereupon  waa 
apprehended  and  carried  bmre  air  RidMrd 
HepliBs.  At  ^mt  he  aaeaoied  wilfiog  to  make 
a  diBiNJvaiy  :  aftsrward  be  ^wmt  banc,  and  -de* 
nsed  It  Himk)  what  he  seemed  beibre  to  have 
wwnei:  tha(t  wM  be  proved  to  you.  1  thisic 
tlNitlfais  win  appear  plamly  to  have  been  a  fer- 
geiy,  and  to  have -been  done  by  Mr.  Halei«nd 
Mr.  Kiniiei  sley  • 

Ssij.  WMtMcer,  My  lord,  we  n^  go  on  m 
the  same  method  as  before,  by  calling  two  or 
abme  wmwssea* 

Themns  Maddox  and  Anne  Cbirke  wer^ 
called,  sworn,  and  deposed  as  beibre.-- Astdsa 
Mr.  Booth.  Vide  the  piecediqg  Cases. 

Mr.  CharitM  Thrup  sworn. 

Att.  Gen.  Look,  Sir,  on  I9mt  oetey  and  tdl 
us  when  yon  'firstasw  it  before. 

ITirup.  On  May  ibe  9fnd. 

Att.  Gen.  Whebmughtrttoyoaf 

nrtqf.  Mr.  Hales. 

Att.  Gen.  What  did  beaay  to  you  T 

Tkmp.  He  bronght  it  tb  me»  and  deshti 
me  that  1  would  give  him  on  it  three  notes  tf 
500/.  i  refused  fakn  «t  <first,  allegmi^tbat  it 
was  not  lor  my  credit  M  length  I  put  into  bin 
band  a  promissoiy  note  lor  400/.  payMn 
within  six  months. 

Att.Gtn.  Look  on  that  ttoteandaee-whelher 
it  now  is  in  the  same  case  that  it  then  ^ras. 
Was  the  indorsement  Hien  upon  it  ? 

Thrvp.  Itaumotsay:  for  ItooknondticeoT 
the  indorsement  till  I  delivered  h  to  Mr.  BooCh 
at  the  request  of  Mr.  Edwards. 

Att.  Gen,  In  whose  custody  was  it  till  yon 
driivered  it  to  Mr.  Booth  F 

Tkrup.  In  mine,  8ir. 

Att.  Gen.  Did  Vou  make  any  aKenalon  in 
it?— 2%nij».  No,«r. 

Att.  Grni.  And  when  yon  gave  it  to  Mr. 
Beoth  you  minded  iheisidoraement,  didjou 
not?— I^rtrp.  Yes,fih-. 

Att.  Gen.  How  came  yon  not  to  mind  it 
before?  What  seenrity  was  Mr.  Sdwards's 
note  if  it  had  not  been  indorsed? 

Thrup.  I  had  such  an  opinion  ^Mr.  Halea 
that  I  auspeeted  nothing,  and  therefore  gava 
him  the  note;  I  did  not  think  he  would  mm* 
been  guilty  of  ao  Tile  an  action. 

Ati,Gen,  When  was  it  that  you  dcHvarad 
tUa  note  to  Mr.  Booth?  ^^ 
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Thrup.  It  wai  io  September  last 
AU,  Gen.  Hour  much  bad  joa.lent  upon  it  f 
Thrup.  Four  huodred  pounds,  Sir« 
Mr.  Lacy.  What  is  become  of  that  note  ? 
T/trup,  I  knonr  not,  8ir.   1  am  not  yet  pos- 
sessed of  it :  but  1  believe  it  to  be  in  the  haods 
of  Mr.  Kaddoz  of  the  Bank. 

Mr.  John  Spicer  sworn. 

Alt.  Gtn.  Do  yott  know  Mr.  Edwards's 
hand-  writiog  ? — Spicer.  Yes,  Sir. 

Au,  Gen.  Look  oo  that  note,  and  tell  as 
i%bat  of  it  vou  take  to  be  his  hand- writing  P 

Spicer.  The  name  is  his  and  the  ff.  And  1 
.  think  the  plainest ^e<  that  I  bare  seen  b  re* 


AU.  Gen.  Is  the  o  Mr.  Edwards's  P 

Spicer.  No,  Sir;  it  hath  been  something  else. 
.    Att.  Gen.  Was  it  part  of  the  original  word? 

Spiur.  No,  Sir,  to  the  best  of  my  judgment 
it  is  altered.  It  is  so  crowded  between  the 
letters,  that  it  seems  as  if  it  was  part  of  them. 

Ait.  Gen.  Look  on  the  r.    Whose  is  that? 

Spicer.  1  believe  it  to  be  Mr.  Edwards's. 

Alt.  Gen,  And  you  observe  two  ee's,  do 
you  not  P 

Spicer.  Yes,  Sir.  One  of  tbeee's  is  brought 
.to  make  part  of  the  ^,  which  with  the  other  e 
snakes  the  ye. 

Att,  Gen.  How  doth  BIr.  Edwards  write  his 
franks  P 

Spicer.  Free  with  a  doable/,  as  it  is  here 
.«firee  Samuel  Edwards.' 

Att.  Gen.  In  what  manner  are  you  con- 
cerned for  Mr.  Edwards  P 

Spicer.  I  am  a  clerk  in  his  office. 

Att.  Gen.  How  many  years  in  his  service  ? 

Spicer.  I  have  been  bis  clerk  between  10 
and  11  vears:  but  I  have  been  in  all  in  his 
service  about  24  years. 

Att.  Gen,  Do  you  know  that  he  had  any 
money  transactions  with  either  Mr.  Hales  or 
Mr.  Kiooersley  P 

Spicer.  No,  Sir,  none  at  all. 

Att.  Gen.  Did  you  ever  know  him  give 
{Rich  notes  P 

Spicer.  No,  Sir.  I  never  knew  him  give 
any  notes  for  time,  nor  ever  give  any  note  but 
when  he  wrote  himself  the  whole  note. 

Mr.  John  Williams  sworn. 

Ait.  Gen.  Mr.  Williams,  look  upon  the 
Jiand  at  the  bottom  of  that  paper.  Whose  do 
you  take  that  tobeP 

Willianu.  It  is  very  like  Mr.  Kinnersley's. 

Alt.  Gen.  Have  yon  ever  seen  liim  write? 
,    Williams.  Yes,  Sir,  I  have  his  writing  here. 

Att.  Gen.  What  are  vou  P 

Williams.  I  am  his  church -warden. 

Ait.  Gen.  Have  you  seen  him  write  P  Look 
upon  that  paper,  and  tell  us  whether  you  be« 
Ueve  it  his  hand-writii|g  or  not  ? 

Williams.  The  letters  have  a  certain  cat 
very  like  his  hand-writing. 

Judge  Reynolds.  Upon  your  oath.  Do  you 
or  do  you  not  believe  it  to  be  bis  band- 
writing  ? 


WilliamB.  I  think  that  it  b  very  like  bis 
band,  my  lord. 

Judge  Reynolds,  Is  it  so  like  that  yon  be* 
lieve  it  to  be  his  hand? 

WilUamM.  Yes,  my  lord,  I  believe  it  to 
be  his. 

Judge  Reynolds.  Yoa  are  not  caDed  to 
aweary  whether  yoo  saw  him  write  it,  or  can 
say  positirdy  whether  it  is  his  hand-writiag ; 
but  whether  from  his  manner  of  writing  that 
vou  Jiave  seen,  you  believe^  or  do  not,  Cmt  it  is 
nis  hand- writing? 

WUlHsms.  Yes,  to  thebestof  my  belief  it 
is  his. 

Sen.  Eyre.  Pray,  Sir,  how  often  have  yo« 
seen  him  write  ? 

Williams.  Three  or  four  times. 

Sen.  Eyre.  How  long  since  ? 

Williams.  Last  year. 

Serj.  Eyre.  Do  yoo  remember  his  hand  for 
the  compass  of  a  year,  so  as  to  take  it  npoa 
vou,  upon  your  oath,  to  say  that  yoa  judge  it 
his  hand  ? 

Williams,  Doth  it  depend  upon  my  judg- 
ment P 

Judge  Reynolds.  Yes,  it  doth.    Look  on  it. 

Williams.  It  is  more  like  his  hand  then  any 
other's  that  I  ever  saw. 

Judge  Reynolds.  But  is  it  so  like  that  yoa 
really  believe  it  to  be  his  hand  P 

Williams.  Yes,  my  lord. 

BIr.  John  Lincoln  sworn. 

Seij.  Whitaker.  Sir,  please  to  look  on  that 
paper.  Havey9u  ever  seen  Mr.  Kinnersley 
wnte  his  name? — Lincoln.  Yes,  Sir. 

Serj.  Eyre,  Frequently,  or  only  once  P 

Lincoln.  Several  times.  Sir. 

Seij.  Whitaker,  You  say  that  von  have 
seen  him  write  several  times.  Upon  your 
oath,  according  to  the  best  ef  your  judgment, 
do  you  take  that  to  be  his  baud  or  not  ? 

Lincoln,  There  is  a  great  deal  to  be  said  on 
that  subject. 

Judge  Reynolds.  Yes.  But  little  needs  to  be 
said  am>ut  it.  Is  it  so  like  that  yon  bdieve  it 
to  be  his  hand  ? 

Lincoln,  Yes,  my  lord,  it  is. 

Serj.  Whitaker.  Then,  mj^  lord,  having 
proved  that  this  is  his  hand-writiog,  we  desire 
that  it  may  be  read  against  both  Uie  de- 
fendants.' 

Note^read. 

<<  I  promise  to  psy  to  Mr.  Thomas  Ein- 
nersley,  or  his  order,  within  six  months  after 
date,  the  sum  of  sixteen  hundred  end  fifty 
ponnds,  fory«  value  received, 
'<  March  30,  1728.  Bauuel  Edwabds.'* 

Indorsement.      "  Thomas  Kinnerslet.*' 

Serj.  Whitaker.  The  gentlemen  of  the  jury 
should  see  it  now.  . 

Att.  Gen.  My  lord,  we  desire  that  the  jury 
may  see  it  now.  And,  gentlemen,  yoa  win 
observe,  if  you  cast  your  eye  upoivuie  note, 
tha  there  is  this  one  observation  that  any  be 
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mdded  to  the  odien  that  were  mftde^  that  the 
note  is  all  written  with  m  secretary  « ,  but  the  e 
ID  <  fotye^*  which  plainly  seems  to  answer  to 
Mr.  Edwards's  hand,  and  shew  that  that  b 
an  old  e. 

Mr.  T^asMU  Burd  sworn. 

Aft.  Gen.  Sir,  whose  hand  is  that? 

Bird.  Mr.  Kinnersley,  Sir,  owned  that  to  be 
his  hand-writing  f 

AtL  Gen.  Was  it  shewed  by  yon  to  Mr. 
Rinnersley  at  that  time  when  he  owned  it? 

Bird.  Yes,  Sir. 

Kinnersley.  And  did  I  own  it.  Sir  P 

Ait.  Gen,  Why,  you  owned  it  in  ooort. 
This  is  the  old  note. 

Kinnersiey.  I  teg  your  pardon,  Sir ;  1  did 
not  andersUnd  that. 

Ait.  Gen.  Gi?e  that  note  to  the  jury  to 
compare  it  with  the  other  note  that  is  now 
boore  them* 

Serj.  Whiioker.  Mr.  Lincoln,  those  receipts 
which  you  produced,  did  Mr.  Kinnersiey  ac- 
tually write  them  ? 

Lincoln.  I  saw  him  write  them  all. 

Sen.  Widtahtr.  Shew  them  to  the  jury. 

Judge  Reynolds.  Gentlemen  of  the  jury,  in 
that  bm»k  you  will  find  some  receipts  wrote  by 
Mr.  Kinnersiey,  which  Mr.  Lincoln  swears 
are  his  hand ;  that  he  saw  him  write  them  all. 

Ait.  Gen,  The  next  witness  that  we  wUI 
call  is  Thomas  Bab. 

Bab  not  appearing  nor  Thomas  Brooks,  who 
was  next  called. 

Sir  Richard  Hopkiru  sworn. 

Ati.  Gen.  Sir  Richard,  we  must  trouble 
yoa  to  give  an  account  upon  what  account 
Mr.  Kinnersiey  was  brought  before  you,  and 
what  he  said  ? 

Sir  R.  Hopkins.  He  wss  brought  before  me 
abont  two  notes,  one  oC  1,860/.  and  this  note. 

Ait.  Gen.  When  he  was  before  vou,  was 
there  any  particular  mention  made  of  this  note 
of  1,650/.  P 

Sir  R.  Hopkins.  It  was  gifen  to  me  to 
examine  Mr.  Kinnersiey  about  it. 

Ait.  Gen.  Sir  Richard,  can  you  recollect 
whether  that  is  the  note  ? 

Sir  R.  Hopkins.  I  made  no  mark  upon  it: 
hot  I  rerily  beliere  that  this  was  the  note. 

Ait.  Gen.  Was  it  shewed  to  Mr.  Kin- 
nersiey P 

ISr  R.  Hopkins.  This  note  was  put  into  my 
hand  to  examine  Mr.  Kinnerstey  upon.  I 
looked  upon  it,  and  it  seemed  to  me  to  be  a 
forgery.  Before  I  could  ssy  iany  thing  to  Mr. 
Kinneisley  about  it,  f  saw  one  Mitford  there. 
Before  Mr.  Kinnersiey  could  answer  what  1 
had  not  fully  asked  him,  *  Hold,  Sir  (said  he), 
sa^  notliing ;  this  is  not  your  hand.'  I  thought 
this  rery  odd  treatment  of  a  justice  of  peace.  I 
said  then  to  Mr.  Kinnersiey,  Is  this  your  hand 
or  not  P  He  said.  No ;  1  had  the  other  note  in 
my  hand,  I  desired  him  therefore  to  recollect 
himself;  for  I  thought  that  they  seemed 
elesHy  to  be  the  same  band. 
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Mr.  Strange.  I  think  he  owned  the  one  to  bo 
bis  hand-wnting,  and  the  other  not.  I  ask. 
Whether  that  which  he  did  own,  was  owned 
before  that  Mr.  Mit&rd  interrupted  him,  or 
afterP 

Sir  R.  Hopkins.  It  was  before.  Upon  that 
Mr.  Mitford  interrupted  him. 

Serj.  Whitaker.  Upon  the  question,  whea 
enquiry  was  made  whether  he  had  had  any 
dealings  with  Mr.  Edwards,  what  did  he  say  P 

Sir  K.  HbpAcins.  Both  Mr.  Edwards  and  I 
asked  him,  whether  he  ever  had  had  any  deal- 
inp;s  with  Mr.  Edwards  P  To  which  De  re- 
plied No,  he  never  had  had  any,  nor  ever  to  the 
best  of  his  knowledge  had  seen  hifai  before.  I 
then  asked  him  how  he  came  to  draw  that 
note  payable  to  Mr.  Edwards,  when  there 
never  had  been  any  dealings  between  htm  and 
Mr.  Edwards  P  He  answered.  That  he  did  it 
at  the  ref|uest  of  Mr.  Hales,  to  whom  he  was 
indebted  m  that  sum,  and  more. 

Judge  Reynolds.  ■  The  first  question  I  sop- 
pose  was  general,  whether  there  bad  been  any 
dealings  Mween  them  P  Afterwards,  when  the 
notes  were  shewn  him,  he  owned  the  one, 
and  denied  the  other.    Was  it  not  so  P 

Sir  JR.  Hopkins.  Yes,  my  lord. 

Att.  Gen.  The  next  witness  that  we  shall 
call  is  Thomas  Bab,  to  shew  that  there  was  a 
private  correspondence  and  several  meetings 
between  Kinnersiey  and  Hales. 

Thomns  Bab  sworn,  and  deposed  as  before. 

Kinnersiey.  Sir,  did  we  ever  call  for  petti 
ink  and  psper  P— Ba6.  No,  Sir,  never. 

Mr.  Brooks  sworn,  deposed  as  before. 

Kinnersiey.  There  could  not  be  much  don« 
at  night  without  a  candle. 

Brooks.  No,  Sir;  but  you  had  been  there  a 
considerable  time  before. 

Mr.  Wright  sworn. 

Serj.  Whitaker.  Were  vou  present.  Sir,  at 
the  examination  of  Mr.  Kinnersiey  before  sir 
Richard  Hopkins  P-^TTrig A/.  Yes,  Sir. 

Serj.  WhUaker.  When  Mr.  Etlwsrds  asked 
him,  whether  there  had  been  any  dealings  be- 
tween tbem,  what  did  hereply  P 

Wright.  He  replied,  that  there  never  had 
been  any  dealings  between  tbem,  and  that  h« 
never  had  seen  him  till  that  time. 

Serj.  Whitaker.  Did  you  obserre  any  inter* 
mption  P 

Wright.  Mr.  Kinnersiey  was  saying,  I  will 
tell  Tou  all  if  you  will  give  me  leave.  Mr. 
MUiord  laid  his  hand  upon  him  and  said.  Hold 
your  tongue,  be  careful  what  you  say. 

Serj.  Whitaker.  i  ask  whether  he  bed  there 
related  any  thing  as  to  the  note  now  in  qoestioii 
before  the  interruption  ? 

Wright.  He  had  declared  that  that  note 
was  not  his. 

Kinnersiey^  I  beg  leave  to  speak,  my  lord. 
Both  sir  Richard  Hopkins  and  that  gentleman 
have  made  a  mistake.  Mr.  Edwards  asked 
me.  How  of^  have  yoa  visited  Mr.  Hales  in 
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Newgate  ?  XTpon  this  it  wai  tha  he  saiil»  Hold 
your  peace. 

Bmj.  Whitak£r.  What  was  the  qaeskioB  that 
was  asked  Mr.  Kionenl^,  wbeD  you  aay  that 
Mr.  Mitford  ioterposed  ? 
.    WrighL  I  cannot  aay  what  was  tlie  qnea- 
tion  that  waa  asked  immediately  before. 

Serj.  WhUaker.  But  yoa  aay,  thai  it  waa 
aAer  that  be  had  dented  this  note  ? 

Wright.  Yes,  Sir. 

Kinturiley.  1  would  only  aak,  Sir,  whether  air 
Richard  Hopkins  desired  me  to  hold  my  tODgua 
as  well  as  Mr.  Miiford? 

Judge  Reynolds,  Did  be  bid  Mr.  Rinnefaley 
make  do  discovery  ? — Wright,  No,  my  lord. 

Kinnersley*  Mo, my  lord:  But  helbademe 
take  the  gentleman's  advice.  I  app^i  to  air 
Richard. 

Sir  Richard  Hopkini.  The  gentleman  batli 
appealed  to  me.  I  take  it  that  the  question  is, 
Whether  I  advised  him  to  take  the  gentleman's 
adrksef  It  would  be  ftty  strange  that  I  ahould 
reprove  Mr.  Mitford  lor  miabehaviour,  and 
et  should  at  the  same  time  advise  you  to  take 
lis  advice. 

Wright,  Sir  Richard  asked  Mr.  Bird,  whe- 
ther Mr.  Kinnersley  owned  that  be  knew  of  the 
note  being  indorsed  that  was  in  his  hands  ? 
He  said  that  be  did*  Then  he  was  asked  when 
#Dd  bow  he  knew  this  ?  This  was  before  Mr> 
Mitford  interposed. 

Judge  li€yno^d!r.  You  have  appealed  to  sir 
Richanl  Hopkina,  that  he  advised  tou  to  take 
the  gentleautn'a  advice.  Sir  Richard  denies 
this. 

Kinnersley.  But  he  cannot  deny  that  he 
nid,  Take  yoor  friend^s  advice* 

Mr.  John  March  sworn. 

Seij.  Whitaher.  Wereyoa  present.  Sir,  at  the 
examination  of  Mr.  Kinneraley  before  air 
Richard  Hopkins  ? — March,  Yes,  Sir. 

Serj.  Whitaher.  Pray,  will  you  give  ua  an 
account  of  all  that  paat  there  at  that  lime. 

March.  M^  lord,  I  was  attending  upon  air 
Richard  Hopluna  as  his  clerk,  when  Mr.  Kin* 
neraley  was  brought  before  him  with  reUtion 
to  these  notes.  When  the  first  note  waa  pro- 
duced^ he  was  asked,  whether  that  note  waa  his 
hand-writing  or  not  ?  To  which  he  anawered, 
That  it  waa.  When  that  waa  gone  throngbi 
the  second  note  was  produced,  being  a  pro- 
missory note  made  in  the  name  of  Mr.  JSd- 
wards  payable  to  Mr.  Kinnersley.  When  thai 
note  in  the  name  of  Mr.  Edwanls  was  prodooed, 
we  perceived  on  the  back  of  it  the  name  of 
Mr.  Kinnersley  wrote.  Mr.  Kinneraley  having 
denied  this  note,  sir  Rkhard,  upon  comparing 
Ihename  on  the  back  of  this  note,  with  the 
Ather  note  which  he  had  owned  to  be  bis  own 
band-writing,  aaid  to  him,  "  1  would  have  you, 
Sir,  oonaider  very  well  whether  you  did  not 
write  that  too:  for  it  is  very  like  that  which 
▼on  have  owned."  Upon  that  Mr.  Mitford 
Jnterpeaed. 

Sen.  WhUaitr,  What  watitthatMr.  Mil- 
IMfidiayf 
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MttrdL  Mr.  Mitford  upon  that  aaid,  «<Mr, 
Kinnersley,  1  would  not  have  you  anawcr  that 
question ;"  or  to  that  porBoae. 

Att.Gen.  Did  sir  Richard  Hopkins  adne 
him  to  take  hi%  friend's  advice  ? 

March.  No,  Sir. 

Att.  Oen.  Did  he  reprove  Mr.  MUtford  fot 
interposing  ? 

March.  Yes,  Sir.  He  desired  him  to  be 
quiet;  and  told  him  that  he  would  ask  whst* 
ever  Questions  were  desired,  but  desired  that  bt 
would  not  interrupt. 

Att.  Gen,  Was  his  denying  of  the  note  be* 
fore  or  after  the  interruption  ? 

March.  He  had  first  interrnpted  during  the 
examination  on  the  first  note,  and  he  afterwardi 
interposed  during  that  on  the  second  note. 

Att.  Gen.  Well.  But  1  ask  you  as  to  tbe 
second  interroption,  whether  it  was  before  or 
after  his  denying  his  hand  ? 

March.  It  was  after. 

Besi.  Eyre,  You  were  saving,  Sir,  that  or 
Richard  rade  him  recollect  himself,  aad  coa- 
sider  well  whether  this  was  not  bis  hand  Uxs 
for  that  it  was  very  like  that  note  which  he 
bad  owned  to  be  his  own  band^writing*  Had  sot 
Mr.  Kinnersley  before  that  said,  that  be  did 
not  sign  that  note  ?•— MarcA.  Yes,  Sir. 

Att,  Gen,  We  rest  it  here,  my  lord,  and 
leave  the  consideratioo  hereof  to  the  jury. 

Mr.  Mather,  I  would  aak,  whether  Mr. 
Mitford's  advice  waa  not  that  he  abookl  nol 
speak  too  fast? 

March.  No,  Sir ;  it  waa  that  he  ahould  bsI 
answer  to  that  question. 

Kinnersley.  Tbey  contradict  one  another; 
and  Mr.  Burd  will  swear  ahy  thing. 

Judge  Reynolds.  You  may  prove  that  to  be 
his  character  if  you  can ;  but  without  that  yea 
ought  not  to  aver  it. 

Bird,  It  Is  well  known,  my  lord,  what  mj 
character  is.  I  baTc  neraona  of  good  credit 
that  have  known  me  these  36  years:  Ibave 
never  falsified  my  word. 

Mr.  lacy.  My  lord,  I  have  nothing  material 
in  my  tnatmctiotts;  eind  therefore  1  ahall  not 
trouble  yonr  lordabip. 

Serj.  Eyre.  My  lord,  I  am  counsel  for  Mr. 
Kinnersley.  I  admit  that  tbey  have  prored 
that  there  waa  an  intimacy  between  them.  It 
ia  detrimental  to  my  client  that  there  was  sudi 
an  aoquaintance  when  the  one  was  parisbkMier 
formerly  to  the  other,  aud  that  thia  acqoaiot* 
ance  was  kcfit  up  to  tbe  last :  butitdothnot 
folkiw  that  they  are  to  be  considered  as  ooe: 
If  Mr.  Hales  be  never  so  guilty,  it  doth  oot 
apjiear  that  Mr.  Kinnersley  is  guilty.  Aato 
thia  indictment,  the  charge  ia  forcing  a  note  in 
the  name  of  Mr.  Edwards,  and  indordDg  tbe 
same.  It  k  admitted  that  Mr.  Kinnenley  bad 
no  acaoaiatance  with  Mr.  Edwarda:  bot  oa 
tbe  other  hand  it  is  pretty  pUviy  by  tbe  evi- 
denee  that  hath  been  given,  that  there  was  to 
aoqaaintanoe  between  Mr.  Bdwarda  and  Mr. 
Halea.  Tbey  were  near  neigbboiMs:  M^ 
Edwards  halh  indulged  him  with  fnnlafK 
aevendyeaii.    Mr.  Halea  jaanmai  under  otf* 
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fcHooef  Armny  yuM,  iMth  had  acommis* 
MM  of  b«Bkni|Micy  ftwanM  a^iiist  him ;  It  is 
nry  nannal  (brsoch  «  peiwm  to  dotl  nther  in 
aBMber  pmon'i  name  than  in  hit  own ;  if 
tiiereibn  tiiere-  he  an  iotima«v  between  Mr. 
Hales  and  Mr.  Edwards,  Mr.  Hales  should  ap- 
ply to  Mr.  Sdwards,  and  he  upon  his  request 
Bhoald  give  him  sueh  a  note,  I  do  not  wonder 
that  any  gentleman  ofcharacter  should  indorse 
lueb  a  note  signed  hy  a  person  of  such  figure, 
h  doth  not  seem  very  anaatnral,  that  after  their 
loog  acquaintance  a  note  pavahle  to  Mr.  Kin- 
aenlev,  ta  trust  for  Mr.  Hales  shocdd  be  in- 
dirndl^  Mr.  KinnersksTs  This  tnay  be  sup- 
posed the  case,  if  actually  he  did  indorse  the 
aote.  f  -do  not  see  why  he  may  not  be  sup- 
posed as  easily  imfiosed  upon  as  the  other  gen- 
tleman, vis.  Mr.  Thrup.  It  is  not  so  plain  a 
MIooy  u  that  Mr.  Thrup,  who  is  a  "gentleman 
ia  besiaessi  could  djsoem  it.  Why  must  we 
soppose  then  that  Mr.  Kinnersley  must  dis- 
cenitf  If  then  Mr.  Hales  is  guilty  of  the 
ibrgerj,  itdeth  not  foHow  that  Mr.  Kinnersley 
Mist  be  so.  As  to  the  other  |K>iot,  it  is  no 
wonder  that  there  should  be  the  name  of  Mr. 
Kiooenley  on  the  baok  of  the  note :  Any  that 
woeM  fei^  a  note  will  not  scruple  to  forge 
ttisdonement.  It  is  as  likely  as  possible,  and 
tbe  BMB  that  would  fof]ge  a  note  in  Mr.  Ed- 
Waldo's  name  fbr  such  a  sum,  may  be  as  easi- 
ly sopposed  to  im^  an  indorsement  on  ibis 
Dote.  How  have  they  proved  that  it  was  in- 
doned  by  Mr.  Kinnersley  f  Two  or  three  gen- 
tlemen have  been  produced  as  witnesses,  that 
bate  sees  his  hand  several  thnes,  and  from 
tbesifliilitnde  of  %he  letters  they  believe  it  to  be 
his  hand :  But  there  is  such  evidence  to  be 
every  dsy  given  of  one  man's  writing  like  ano- 
ther, tint  a  similitude  of  hands  is  not  to  be 
woadered  at  It  is  not  to  be  irondered  at  that 
he  that  would  he  guilty  of  fVirging  the  whole 
aste  wottM  indorse  it :  WhetMr  there  is  any 
diiBrence  in  the  hand  between  the  writings  that 
ha? e  been  produced  and  this  note  and  indorse- 
■eat,  must  be  left  to  the  jury. 

Judge  Kb^Mm.   Have  you  any  wimessesf 

Jti'saerv^.   I  begaw^rd,  my  lord. 

Jndge  R^nolds.  Not  till  we  have  heard  the 
whole  that  the  oounael  say. 

Mr.  Mather.  I  take  notion,  my  lord,  that 
Ihero  hsih  been  a  variance  amon^  the  wit^ 
Basses  u  to  what  past  at  his  examination  be- 
fore sir  Ridiard  HopkiBS.  The  only  caution 
that  was  given  liim  was,  that  he  should  not  he 
tao  rash  m  his  answeis,  as  your  lonlship  hath 
(I  believe)  thought  him  very  rash  in  his  con* 
doct  here.  We  shall  only  call  a' witness  as  to 
this. 

Rev.  Mr.  John  Eayti  sworn. 

Mr.  Mtitker.  Mr.  Hayes,  please  to  give  my 
M  and  tbe  jiiry  an  aoeount  what  paswd  as  to 
this  note  of  l,650i. 

Hisyei.  Whea  this  note  was  produced  hefhre 
iir  Ricbai^  Hopkins,  and  shewed  to  Mr.  Kin- 
Malay,  unesi  sbtwimr  him  the  name  on  the 
^  of  An  notc^  be  ubMlsitcly  denied  U  to  be 
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Hisyet.  Iremanberthattherewasadis 
between  sir  Richard  Bopkins  and  Mr.  MitI 
There  were  mmutes  taken  of  Mr,  Bird*s  exa- 
mination :  upon  the  reading  these  mmutes,  Mr. 
Mitford  apprehended  them  not  to  be  rightly 
taken  according  to  the  evidence  that  was  given. 
U|K>n  this  Mr.  Bird  wai  reexamined,  and  then 
there  was  another  question  proposed  concern- 
ing Mr.  Kinnersley *s  roing  to  Newgate  to 
visit  Mr.  Hales.  Then  Mr.  Mitford  again  in- 
terposed. 

Mr.  Mather.  Was  that  the  reiaon  of  the 
interruption  f 

Hayet,  Yes,  Sir,  I  believe  it  was. 

Mr.  Mather,  Was  there  some  other  part  io 
which  he  had  also  interposed  f 

Uayet.  Yes,  Sir. 

Mr.  Ward  sworn. 

Mr.  Mather,  Sir,  were  you  present  at  the 
examination  of  Mr.  Kinnersley  before  sir  Rich- 
ard Hopkins  P—fforrf.  Yes,  Sir. 

Mr.  Mather.  Give  us  an  account  of  the  in- 
terruption by  Mr.  Mitford. 

Ward.  Mr.  Kinnersley  was  examined  as  to 
the  note  of  1,260^. :  Mr.  Kinnersley  beiog 
examined  aa  to  that,  there  happened  some 
words  to  pass  between  him  and  Mr.  Bird: 
af^er  some  hesitation  aad  dispute,  he  having 
acknowledged  that  note,  it  was  put  down  in  the 
minutes.  After  that  be  was  examined  as  to 
this  note  of  1,650/. :  Upon  his  denying  that  it 
was  bis  hand,  Mr.  Kinnersley  was  asked  some 
question  by  sir  Richard  Hopkins  concerning 
somewhat  that  he  liad  formerly  said ;  wberd 
upon  he  desired  to  be  examined  in  the  court 
or  aldermen.  Mr.  Mitford  hereupon  desired 
him  not  to  desire  this. 

Mr.  Mather.  My  lord,  the  reasim  that  wa 
bring  this  witness  is  to  shew,  that  be  had  con- 
fessed all  that  he  could  at  that  time,  and  there 
was  no  reason  therefore  fbr  Mr.  Mitford  to  inter- 
pose for  the  preventing  Mr.  Kinoersley^s  mak- 
inga  discovery. 

Kinnentev,  My  lord,  when  this  note  was 
shewed  me  before  sir  Richard  Hopkins,  it  was 
the  first  time  that  I  ever  aaw  it :  I  therefore 
denied  it  to  he  mv  hand ;  but  by  looking  upon 
it  more  closely,  1  own  that  it  is  like  my  hand. 
Tliooffh  none  can  oblige  me  to  say  any  things 
1  wonld  be  content  to  be  examined :  and  there* 
fore  *  have,  though  not  regarded,  aolemnly 
averred  that  1  was  not  privy  to  his  getting  of 
that  note  or  money.  As  to  the  other  note,  I 
owed  him  at  that  time  Hie  1,260/.  $  I  gave  him 
that  note  for  it,  and  would  not  with  that  solem- 
nity say  that  it  is  not  mine.  He  hath  got  it 
some  other  way  indorsed :  But  as  to  this  noti 
it  is  not  my  hand.  Had  Mr.  Hales  brought 
Mr.  Edwarda's  note  to  me,  and  desired  me  to 
indorse  it;  though  I  own  that  I  think  that  H 
hath  the  marlcs  of  fonrery,  yet  if  Mr.  Thrup 
and  others  were  imposed  upon,  why  mis;ht  not 
If  Why  should  I  suspect  him  more  than 
otbert?  lowathatlhadagraatcoBfidenoeiB 
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Slim.  SopposiDp^  Uhbi  will  yoa  eoDdema  me 
or  an  unjust  thing  ?  I  take  God  to  witness^ 
tjbat  I; never  set  my  band  to  that  note,  nor  never ^ 
took  any  money.  I  beg  pardon,  i  will  say  one 
word  more  :  the  gentleman  bath  taken  notice 
rightly  that  I  have  spoken  rashly ;  it  is  an  op- 
pression, and  the  wise  roan  saitby  that  **  Op- 
pression will  make  a  wise  man  mad,"  which  is 
worse  than  rash.  ,    , 

Att.  Gen.  My  lord,  he  bath  intimated  that 
this  is  an  unjust  and  oppressive  prosecution :  I 
submit  it.  Proper  evidence  hatb  been  given, 
and  he  hath  replied  to  it  by  his  counsel.  The 
counsel  suppose,  that  it'  the  whdle  note  was  Mr. 
Hales's  band- writing,  it  was  very  likely  that 
he  would  not  scrupfe  the  indorsement.  Mr. 
Kinnerslev  himself  seems  to  admit,  that  for 
alight  he  knows  he  might  have  indorsed  such 
a  note ;  but  the  turn  that  he  gives  it  is  this : 
If  such  a  note  was  wrote  in  the  name  of  Mr. 
Edwards  payable  to  him,  be  might  indorse  it, 
being  brought  by  a  creditable  and  honest  person. 
If  a  note  was  made  payable  to  him  by  a  gentle- 
man of  such  figure  and  character,  and  so 
brought  to  him,  he  thinks  that  he  might  indorse 
it,  and  would  so  have  done :  But  it  is  impos- 
sible that  it  coald  be  fairly  done ;  there  must  be 
aomething  fraudulent  in  it.  The  evidence  on 
the  side  of  the  king  shews,  that  there  must 
hvive  been  a  conspiracy  between  these  two  per- 
sons to  defraud  several  persons :  As  the  other 
note  was,  without  any  colour  for  it,  made  pay- 
able to  Mr.  Edwards,  bis  name  being  indorsed 
upon  it,  be  being  a  person  of  ability  to  credit 
the  note ;  So  this  second,  on  the  other  hand, 
without  any  foundation  also,  because  no  colour 
of  dealings  between  them,  is  made  in  the  name 
of  Mr.  Edwards,  payable  to  Mr.  Kinnersley, 
and  Mr.  Kinnersley 's  name  indorsed.  Why 
should  Mr.  Kinnersley 's  name  be  put  to  it,  but 
only  to  give  a  currency  to  this  note  ?  When  a 
note  is  made  payable  to  any  person,  it  cannot 
be  negociated  by  any  other  without  his  hand 
being  put  te  it :  His  hand  therefore  was  not  so 
much  to  give  a  credit  to  the  note,  be  being  a 
man  of  no  substance,  as  to  give  a  currency  to 
the  note,  it  being  in  bis  name.  When  that 
appears  to  you,  it  is  (I  think)  sufficient  to  con- 
vince your  judgments  that  Mr.  Kinnersley  is  a 
Eartner  in  this  forgery,  otherwise  he  would  not 
ave  indorsed  this  note  in  these  circumstances. 
Serj.  Whitaker,  My  lords,  it  is  very  extra- 
ordinary for  a  person  to  pretend  such  a  note 
belonging  to  him,  that  never  had  bad  any  deal- 
ings with  Mr.  Edwards.  What  proof  bath  he 
l^iventbathe  did  not  indorse  it?  What  colour 
18  there  to  say  that  this  is  a  rash  prosecution  ? 
Kinnersley.  My  lord,  i  beg  a  word.  I  say 
not  that  it  is  rash,  as  to  the  whole  prosecution; 
but  I  never  was  privy  to  any  wickedness  in 
this  bote,  nor  in  any  other:  If  i  had,  I  would 
never  have  appeared  herein  my  gown.  My  cha- 
racter ought  not  to  exempt  me  if  I  am  guilty ; 
1  ought  to  abstain  from  all  appearance  of  evil : 
When  i  have  forfeited  that  character,  I  desire 
to  live  no  longer  among  mankind.  I  asked 
Mr.  Uales  on  what  account  I  was  sent  for,  and 
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whether  there  wero  any  note  of  inibe?  He 
said.  Yes ;  there  was  a  note  of  1,650/.  paysbla. 
by  Mr.  Edwards.  Is  it  (mikl  I)  a  tme  ode? 
Is  it  wrote  by  Mr.  Edwards  ?  He  shook  bis 
head  and  said,  Just  as  tme  as  the  other.  I 
asked  him  whether  it  was  indorsed  P  To  which 
he  replied.  Yes.  Had  I  known,  my  lord,thst 
the  note  was  indorsed,  I  need  not  ftiave  asked 
Mr.  Hales.  He  is  ready  to  do  me  justice^ 
though  he  must  thereby  take  it  upon  bimseir. 
Your  lordship  knows  that  I  have  no  anch  cha- 
racter in  SuOblk. 

Judge  Reynoldi,  We  shall  not  need,  Hr. 
Kinnersley,  to  go  to  Sulfolk  for  your  cha- 
racter.* 

Judge  Reynoldt.  Gentlemen  of  the  jury, 
William  Hales,  late  of  London,  goldanith,  sad 
Thomas  Kinnersley,  clerk,  stand  indicted  for 
forging  a  note  under  the  hand  of  Mr.  Sannd 
Edwards,  for  1,650/.  payable  within  three 
months  to  Thomas  Kinnersley,  or  order,  after 
the  date  thereof,  for  value  received :  And  an- 
other part  of  the  indictment  charg^th  them 
with  publishing  the  same.  To  this  indictmeot 
they  have  pleaded  NotGnihy:  The  <|ttestioB 
you  are  now  to  determine.  Gentlemen,  the 
foundation  of  this  which  hath  been  insisted  on 
by  the  counsel  on  the  side  of  the  prosecntioa 
is,  that  these  gentlemen,  or  rather  the  ooesf 
them,  Mr.  Hales,  having  an  acquaintance  with 
Mr;  Edwards,  and  being  indulged  by  him  the 
liberty  of  applying  to  him  for  franks,  they  have 
made  a  wrong  use  of  this,  and  by  «sonvertiag 


*  In  Trinity  term  5  Geo.  there  was  an  is- 
formation  against  this  Mr.  Kinnersley  and  one 
Moore,  as  being  evU-dispOsed  persons,  in  order 
to  extort  money  from  my  lord  Sunderland,  did 
conspire  togetner  to  charge  my  lord  with  eo- 
deavouringto  commit  sodomy  with  the  said 
Moore;  and  that  in  execution  of  this  cos- 
spiraoy,  they  did,  in  the  presence .  and  bearing 
of  several  persons,  falsely  and  maliciously  ac- 
cuse my  lord,  that  he  **  conatus  f uit  rem  te- 
neream  habere"  with  the  defendant  Moore,  sad 
so  to  comnait  sodomy.  Kinnersley  only  sp- 
peared,  and  pleads  to  issue,  and  is  fbund  guilty ; 
and  several  exceptloos  were  taken  in  arrest  oif 
judgment,  seeStrange's  Reports,  vol.  1,  p.  19S, 
but  the  Court  over-ruled  them  all.  Whereupon 
judgment  was  given  for  the  king,  and  after- 
wards the  Court  proceeded  to  sentence,  sod 
told  the  defendjsnt  Kinnersley,  nothing  but  bis 
being  a  clersfyman  protected  him  from,  a  cor- 
poral punishment ;  they  fined  him  500^. ;  a 
Year's  imprisonment,,  and  to  find  sareties  for 
bis  good  behaviour  for  seven  years.  In  Easter 
term,  5  Geo.  Moore  was  convicted  and  sen* 
fenced  to  stand  in  the  nillory,  suffer  a  year's 
imprisonment,  and  to  find  sureties  for  seven 
years.  And  this  term,  -  Kinnersley,  on  affi- 
davits of  his  being  indisposed,  moved  the  Court 
that  he  might  be  admitted  tor  the  beoefit  of  the 
rules.  Sed  per  Curiam,  we  never  do  it  for  one  in 
execution,  which  differs  from  the  qa«^  of  a  per- 
son committed  for  high  treason,  who  have  been 
bailed  on  account  of  illness,  lb]  196.  Former  Ed, 
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flome  «r  the  lettcn  af  the  word  <  ffrae'  into 
«'  Un  lbe»*'  aod  by  addin;^  fome  olber  words, 
tbey  luvre  bow  fonned  it  into  a  oegociable  note 
for  tbe  eum  of  l,650i.  payable  within  six 
y,  or  his 


moDlhs  to  Mr.  Kinneraley. 
then  Mr.  Kinneroiey,  to  give's  ciiciilation  to 
tbe  note,  and  inake  it  negodable,  hatb,  in  com^ 
binalion  with  Mr.  Hales,  indorsed  bis  name: 
Mr.  Edwards  is  responsible  to  any  body  to 
whom  this  note  is  transferred  of er.  Gentle- 
■WD,  to  make  ont  this  to  be  tbe  case,  thev  have 
firrt  endeaTonred  to  shew  that  Mr.  Hales»  for 
some  time,  on  sevctal  pretenoes,  procured  a 
number  of  saperocriptions  to  be  written  for 
fiaofcs  by  Mr.  Edwards,  who  is  a  member  of 
ptilisineni,  and  particnlarly  some  superMsrip- 
tionsintuch  drcomstaneea as  were  most  ac- 
eommodaled  to  serve  a  design  of  this  nature. 
And  to  this  end  they  have  produced  Thomss 
MsddojE,  a  servant  of  Mr.  Edwards's.  He 
saitb,  that  Mr.  Hales,  livins  near  Mr.  £d- 
wirds  in  Duke-street,  in  Westminster,  bath 
setenl  times  applied  to  him  for  frank  covisrs  to 
•end  news  into  tbe  country :  .that  Mr.  £d* 
wirds  hath  ffi^en  him  several  for  that  purpose, 
bot  genmlTy  wrote  the  whole  superwriptipn 
himself,  pursuant  to  tbe  directidns  that  were 
given  him :  that  in  July  last  there  came  a 
vsroel  of  franks,  six  of  than,  whereof  five  haie 
been  pndaced,  to  be.  franked,  but  without  any 
direction  to  .whom  to  superscribe  tliem.  Mr. 
Edwards  was  desired  .to  frank  them  without 
aay  saperKtiption : .  Mr.  Edwards  refused  to 
fnnk  them,  unless  directed  to  whom  to  super- 
■cribe  them:  Thus  these  covers, .  upon  that, 
were  not  done  at  that  time.  ..  But  then,  to  shew 
yoQ  what  past  afterwards  upon  occasion  of 
these  bhuika  sent  to  be  franked,  Anne  Clarke, 


servsnt  also  to  Mr.  Edwards 
Sbe  iMth,  that  some  time  after  this,  Mr.  Hales's 
eerfSDt  came  again  over  to  Mr,  Edwards's 
boose,  and  told  her  that  Mr.  Edwssds  havmg 
lefoicd  to  frank  his  master's  covers  without 
iopcrecriptions,  he  had  brought  from  his.master 
s  psper  of  directions  what  superscriptions  he 
defired  Mr.  Edwards  to.  put  to  them.  Tbst 
peper  of  directions  bath  been  produced,  and 
atth  been  sworn  by  Mr.  Booth  to.  be  Mr. 
UiUei'iown  hand-writing.  They  were  very 
ibort  directions: 

Two  to  Mr.  Levett,  of  Huntington. 
Two  to  John  Pratt,  esq.  at  Bristol. 
Two  toStepen  Mitford,  esq.  Exeter. 

And  tbey  would  infer,  that  as  these  soperscrip- 
tioot  were  very  short,  and  so  would  not  take 
op  iDQch  room,  a  vacant  space  would  have  been 
)j|l^iofficient  to  write  any  thing  of  this  nature. 
Tbst  is  tbe  reason  of  their  producing  an  account 
ef  this  transaction,  which  doth  not  immediatelv 
tfect  this  cause,  butonlv  as  they  areincUnabfe 
V>  believe  that  some  such  frank  may  have  been 
mide  ose  of  to  such  an  end  as  these  seem  to 
bsve  been  designed  for.  And  then,  to  shew  yon 
the  oie  which  tbey  made  hereof,  the  uote  [is 
p^uoed]  upon  which  this  indictment  is  imme- 
Mely  founded.    The  note  is  in  these  words, 
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<*  I  promise  to  pay  to  Mr.  Thomas  Rinners- 
ley,  or  his  order,  within  six  months  after  date, 
tbe  sum  of  sixteen  hundred  and  fifly  pounds 
for  the  value  received, 

"  AfarcA  SO,  1728..    Samuel  Edwards." 

and  on  the  back  it  is  indorsed  with  the  name, 
Thomas  Kinnersley.  Gentlemen,  they  have 
innsted  upon  it  that  the  note  itself  carries  the 
evident  marks  of  finipery  upon  it.  They  ssy 
that  this  is  so  plainly  derived  from  the  frank 
cover  of  a  letter,  that  the  word  f  ffree'  is  not 
whoUy  covered,  but  that  still  some  of  it  sp« 
pears ;  that  the  stile  is  unnsusl .« tor  the  value 
received.'  '  The'  in  a  large  hand,  and  then  af-  * 
terwards  *  value  received,  the  ee  of  a  round 
hand,  whereas  all  the  other  ee  are  of  a  quite 
diflerant  figure,  in  a  secretary  hand.  Other 
observations  thev  have  also  made,  which  you, 
that  have  viewea  the  note,  can  easily  judge  of. 


They  then  spply  themselves  to  briog  < 
as  to  Mr.  HaioB,  the  one  of  the  defendants :  and 
for  that  purpose  thev  have  produced  Mr.  Chaii« 
tonThrup.  He  saitb,  that  on  May  39d  lost  this 
defendant,  Mr.  Hales,  brought  this  note  to  him, 
desiring  him  to  lend  him  three  500/.  notes  upon 
it;  that  he,  not  caring  to  have  hii  credit  en- 
gaged to  such  a  degree,  refused  to  do  it;  but 
upon  his  importunity,  did  at  Isst  consenMo 
give  him  a  promunory  note  of  400/.  upon  the 
security  of  this  notc^  which  Mr.  Hales  there- 
upon then  deposited  in  his  hands ;  that  it  won 
a  note  for  1,650/.  signed  by. Mr.  Edwards,* 
puTable  to  Kinnersley,  end  indorsed.  He 
saith,  indeed,  that  he  did  not  then  observe  thu 
indorsement  Seeing  this  note  si|pied  with 
Mr.  Edwards's  hand,  and  knowing,  him  to  be  a 
man  of  gre^t  sufficiency,  he  wss  not  so  atten- 
tive to  Ae  other*  Hesahh,  that  he  kept  this 
note  in  hb  band  till  after  that  Mr.  Hsies  wae 
taken  up,  and  then  tie  delivered  it  by  the  direc- 
tion of  Mr.  Edwards  to  Mr.  Booth ;  that  before 
it  went  ont  of  his  hands,  he  observed  tbe  in-' 
dorsement.  He  swears  also,  that  it  received  no 
alteration  in  the  intermediate  space  between  its 
coming  into  bis  hands  and  its  going  out :  it 
must  be  therefore  indorsed  before.  He  saitb,' 
that  as  to  his  own  note,  he  knowcth  not  what  is 
come  of  it,  but  believes  that  it  is  in  tbe  hands  of 
Mr.  Maddox,  at  the  Bank.  To  shew  that  this 
is  a  forged  note  tbey  have  called  Mr.  Spicer, 
who  hath  been  above  twenty  years  concerned 
for  Mr.  Edwards ;  about  ten  or  twelve  as  his. 
clerk.  He  saith  that  the  name  is  Mr.  Ed- 
wards's, and  that  the  /*  is  also  his ;  that  it  is 
his  msster's  constant  custom,  when  he  franks 
a  letter,  to  write  the  word  *  ffree,'  and  not  •  frank' 
over  his  name,  in  the  manner  wherein 


originally  stood,  and  that  always  with  a^  He 
saith,  that  be  likewise  thinks  that  the  r  is  hui 
master's  hand-writing,  but  that  tbe  o  is  since 
crowded  in  between  those  letters.  He  thinks 
that  there  are  plain  footsteps,  which  shew  that 
the  first  of  the  two  ee  which  joined  to  form 
the  word  *  ifree,'  hath  been  made  use  of  to  form 
the  first  part  of  the  hesd  of  they,  and  the  other 
stroke  being  dnw»  between  that  and  theothsr 
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omed  very  frankly  tb  be  himoley  wiMai  witli 
bis  own  band ;  th^  tfany  then  enlared  0^  Ike 
other  note,  which  he  f«rUy  believee  !•  he  the 
iame  thmt  halh  been  here  prodoced  |  Ibnt  BIr. 
Kinncniey  boring^  denied  thii  indoieeneot  to 
be  hie  band,he  denred  him  te  reooHect  whethv 
this  indorMnenl  wm  not  hit  hand  too«  ibr  that 
be  obeenred  a  very  grrat  likeness  of  the  hand 
between  that  and  the  note  wbieh  he  had  owned 
to  be  his  baod*wntin|f,  anddelivefed  tte  noleto 
the  defendant  Kinnersley  to  hiok  upoD  \  that 
npon  this  BIr.  Mitford  came  op  to  hiniy  and 
said,  « Anairer  notbhi|p :  this  is  not  ymnr  band- 
writinip/  Ha  aaitb,  that  upon  '  this  Mr* 
Kinnersley  sakl  the  same  tMuG^,  thai  this  was 
not  his  hand* writing.  He  saitb,  that  he  asfasd 
him,  whether  he  had  h4d  anji  deaUage  with 
Mr.  Edwards  ?  That  be  replied  thai  hwhad  not, 
and  that  till  this  time  be  was  an  ntier  stsan^rr 
to  bis  nerson.  He  saitb, .  that  Mr.  Mitted  and 
behadaome  high  words  npon  this  occasion; 
be  reproving  him  for  internosing  when  he  ap- 
prehended that  tt  ftirther  dnoos  ery  might  ba?s 
been  made.  They  nest  endeatonr  to  shew, 
that  there  was  a  ooRcspondenoe  carried  00  ia 
a  private  osanncr  between  the  two  defendants. 
In  order  to  shew  this,  they  have  prodnesd 


€^  it  forms  the  word  y0,  bat  then  it  doth  not  stand 
as  usual  over  the  y.  Aud  then  he  observes, 
that  be  the  rather  believes  this  to  be  his  mas-' 
ter's  e,  for  that  be  always  writes  such  an  hand, 
and  all  the  rest  here  are  in  quite  another  band. 
And  he  saitb,  that  he  believes,  that  being  ac- 
quainted with  bia  master's  affairs,  he  should 
have  known  of  it,  if  that  there  had  been  any 
aoch  transaction  of  his  master's,  and  that  this 
note  too  is  of  a  quite  difimot  form  from  any 
that  his  master  ever  dehversd,  and  in  a  manner 
wherein  his  mastrr  doth  not  usually  transact 
bis  affairs:  for  that,  as  he  is  a  man  of  great 
credit,  be  never  knew  him  give  a  note  fortune ; 
and  in  the  neyt  place  be  is  so  very  cautious  that 
he  never  knew  him  give  a  note  but  that  he  wrote 


the  whole  body  of  it  with  bia  own  hand,  whereas 

the  body  of  this  note  is  not  his  own  hand,  and 

e  contrary  to  the  method  that  he  nsnally 

u     Thus  far  the  evidence  is  produeed, 

■  to  charge  Mr.  Hales,  one  of  the  de* 


tberefiire  contrary  to  the  method  that  he  nsnallj 
pbserves. 
Ml  order 

fendants :  but  tSen  in  order  to  prove  Mr.  Kin- 
nersley a  partner  in  thie  transaction,  they  have 
afterwards  observed  upon  the  indorsement  that 
Ibis  note  bein^  made  Mvabie  toMc  Kinnersley, 
it  oonid  be  ofno  use  till  indoned  by  him  to  give 
it  a  currency.  They  have  abewed  the  hand 
upon  the  back,  and  in  order  to  prove  bis  name 
wrote  there  to  be  bia  hand,  aa  in  eases  of  dus 
Mfture  nothing  but  an  observatioB  of  the  aimili«> 
tnde  of  hands  can  beexpeeted,  they  have  called 
on  those  that  have  seen  his  hand,  to  give  their 
Ofioioa  thereof.  The  first  man  ejcprsssetb 
kanself  with  a  mat  deal  of  cantk>n,aeeming  to 
apprehend  at  first  that  he  vraa  called  lo  swear 
pwitively  that  it  waa  his  hand:  he  saitb,  that 
he  hath  seen  him  write  several  timee,  partien- 
larly  at  least  three  or  four  times  the  last  year ; 
that  this  is  so  like  that  he  verily  beMevea  this  to 
he  his  hand,  and  cannot  alter  hie  jndgnasnt  aa 
to  it  To  the  aame  pnrpoee  th^  have  also 
produced  another  person,  one  Air.  John  Lin* 
coin:  he  saitb,  that  he  hath  aeen  him  write 
several  times,  and  put  his  name  to  rooeiptein  a 
hook:  and  that  he  cannot  believe  but  that  this 
is  his  hand-writing.  Some  of  yon  having  de* 
fired  to  see  and  compare  with  thai  note  the  other 
note  wbkdi  was  formerly  proved,  it  hath  been 
again  proved  $  and  as  the  person  aforemention- 
ed produced  aeveral  ceoeipts  which  he  saw  him 
wrke,  you  have  had  them  also  to  look  npon: 
whieh  how  far  it  will  help  you  in  forming  a 
jadgment  you  are  to  jui^.  Farther,  they 
say,  that  Mr.  Kinnersley  was  a  stranger  to,  and 
had  no  transactiooa  with  Mr.  Edwards.  They 
have  called  several  persons  that  were  present  at 
the  eiaroination  of  Mr.  Kinnersley  before  air 
Riobard  Hopkins,  as  well  as  sir  Richanl  lum- 
sdf,  who  all  say  that  Mr.  Kinnersley  hunself 
owned  this,  and  was  going  to  say  something 
further,  had  he  not  been  interruptal  by  Mr. 
Mitford.  Sir  Richard  Hopkins  bath  been  pro- 
dticed.  He  saitb,  that  in  the  latter  end  of  Sep- 
tember hkst,  Mr.  Kmnersley  was  brought  before 
him,  cbarged  with  two  notes,  viz.  one  of  1,960/. 
and  this  note  of  1,650/. ;  that  they  entered  into 
the  examination  of  the  first  note,  which  he 


val  persoasatwheea  bousesihey  nave  met: 
one  of  them  is  Thomas  Bab ;  be  aaith  that  he 
keena  Peel's  coffee-hoose,  in  Fleet«hmcas  that 
the  latter  end  of  last  eumoder  Mr.  Hales  veiy 
frequently  came  thither,  and  would  aoosetiaMS 
be  there  for  an  hour  or  two;  that  lie  oftsa 
aakfd  whether  the  minister  had  been  there  ta 
aak  for  him,  not  aaking  for  Mr.  Kinnesaley  by 
name,  they  knowing  whom  be  meant,  baviaff 
oftenaeenthemthereti^her;  thatwiMuMr, 


Kinneraleyeame  in,  they  oaed'te  retiiw  into  a 
private  room,  and  atey  there  together  for  sent 
time;  thatone  time  Mr.  Hales  observed  Mr. 
Kinnersley  gouig  down  Flect^street,  went  out 
and  went  alter  him;  that  aometimes  they  wmt 
aivay  together,  aoBBetimes  asunder;  eome- 
times  one  went  out  at  tlie  one  door  Into  Fleet* 
street,  and  the  other  attbe  other  into  the  pat* 
saga  to  Fetter-huie.  He  saith,  that  this  tbcir 
resort  to  his  house  was  till  about  a  month  be* 
fore  that  Mr.  Hales  waa  taken  up,  and  wai 
then  discontinued.  Mr.  Kinnersley  askwg 
him,  whether  they  ever  called  for  pen,  ink  aad 
paper  ?  To  this  he  replie<),  No*  Of  the  saaie 
nature  is  the  evidence  of  Thomas  Brool^;  be 
saith,  that  be  keeps  a  coffee-house  at  Dowpiog- 
street,  in  Westminster;  that  Mr.  Kinnerdej 
used  to  come  to  his  house,  send  for  a  porter, 
and  give  him  a  note  to  Mr.  Hales,  who  there- 
upon bath  come  thither  to  him,  and  they  bavt 
gone  together  by  themselves  to  the  furtlier  end 
of  the  room;  ttbat  thie  they  did  aeveral  timei, 
and  stayed  together  sometimee  oevenJ  hseri. 
He  saith,  that  enee  particulariy  they  staid 
theretillit  was  so  dark  that  heaaked  his  ser- 
vant why  he  had  not  carried  the  gentlemen  a 
'carriMthe 


candle;  who  said  that  he  had  i 
but  they  refuaed  it.  Gentlemen,  they  bsve 
then  again  had  resort  to  theeiaminatien  before 
rir  Bichard  Hopkus:   they  have,  aa  to  thii^ 
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oiled  Mr.  Wiiflit  H«  Mithi  thai  b«  ww 
ncMot  It  tUi  enmiMtio*;  and  thai  Mr. 
kuuMivlay,  hmf  pnped  to  aaavrer  w? tral 
qiiestioiM  pttt  to  bim;  wu  in  some  emotioOy  and 
nid,  1  will  tell  yoaall,  giro  me  laafe }  aeeniiDg 


dMirooi  to  taka  time  to  digvit  hia  thoughts : 
that  tbeo  one  Mr.  Mitford  came  op  to  him,  and 
Ude  him  hold  hii  tooguei  or  he  iroald  do  him- 
lelf  some  mischief*  or  words  to  that  efihot 
fle  being  eommioed  as  to  some  parUeulars 
tbat  Mr.  Kimiersleyaffirmed  to  ha?  e  passed 
between  sir  Richard  Hopkins  and  Mr.  Mitford, 
tod  that  sir  Richard  advised  him  to  take  his 
frieod's  advioe,  he  denietb  this,  as  doth  alaa  sir  ^ 
Richard  Hopkios  himself,  to  whomMc.  Kio" 
Derate  J  hereopoii  appealed*  Haaaith.  that  he 
ibioks  that  this  iotenrupCioD  waa  after  tlmt  hhv- 
iog  swoed  the  other  note  to  he  his  haod^wriliiigy 
be  had  deoied  this  indorsemeot  to  be  his, 
wberess  sir  Riohard  thought  it  before,  and  de> 
iigned  to  preteot  his  answering  him  on  that 
ketd.  Tbcn[  bare  also  (ntidneed  Mfi  March* 
who  is  sir  Richard  Hopkins's  clerk  i  he  gives 

Sia  lauch  tho  same  aoeooot.  He  aaith,  that 
r.  Kimicffslejr  having  owned  the  other  note, 
sad  denied  this  indorsement  to  be  hia  hand,  air 
Richard  obeervtng  the  likenem  of  the  hand,  ad» 
viisd  him  to  recollect  himself,  and  oonsider 
well  whether  that  indorssment  waa  not  hia 
hsad  too  as  well  as  the  other  n(»te,  for  that  the 
htads  were  very  like ;  that  Mr.  Mitford  npen 
tbit  iatarposed,  and  said,  <  1  would  hare  you 
malioQS,  and  not  answer  tbat  questioo.'  He 
denies  tbat  sir  Richard  advised  Mr.  Kinnersley 
lo  take  hia  friend's  advice ;  but  on  the  contrary 
laith,  that  sir  Richard  waa  a  little  warm  and 
reprehended  hllii  for  his  interposing,  as  being' 
so  intemiptioo  of  justice.  This  is  £e  evidence 
tbat  hath  been  laid  before  yon  as  to  this  note, 
both  to  prove  the  forgery  of  this  note,  and  to 
•bew  the  use  that  waa  made  of  it  both  by  Mr. 
Hales  and  Mr.  Kinnersley,  who  is  charged 
with  the  indorsing  this  note  in  order  to  make  it 
furreat  They  are  called  upon  to  make  their 
defence:  Mr.  Halea  stands  mute,  and  saith 
nothing.  The  facts  bear  very  hard  upon  him, 
be  bdng  supposed  to  procure  these  franks :  it 
behoved  him  therefore  to  give  some  acoaunt 
how  he  came  by  this  note.  So  as  to  that  I  ap« 
prehend  tbat  there  ia  no  difficulty,  Mr.  Halea 
makiog  no  defence.  But  the  questioo  is.  How 
far  Mr.  Kinnersley  b  proved  to  be  concerned? 
His  counsel  have  endeavoored  to  aofto  the- 
evidence,  or  make  it  not  applicable  to  Mr.  Kin- 
aetaley.  Hiey  own  that  there  was  a  fami- 
liarity between  him  and  Mr.  Halea :  but  then 
they  sav«  that  there  was  also  a  familiarity  be* 
tween  Mr.  Hales  and  Mr.  Edwards :  they  aay 
therefore,  that  familiarity  with  Mr.  Halea  is  not 
aciimioalthiDg.  In  itself  it  is  not:  but  the 
question  is,  whether  a  criminal  use  hath  been 
■nade  of  it  ?  They  suppose  it  to  be  a  forged  iu- 
donement;  but  say,  that  the  same  person  that 
forged  the  note  might  alsoforgetheiDdorsement : 
and  they  say,  that  aupposiog  it  to  be  Mr.  Kin- 
aeraley*s  band- writing,  it  may  be  well  suppoaed 
that  he  waa  easily  impoped  upon.  And  they  wofUd 


also  hove  It  believed,  that  tfaia  is  an  wmal  thing 
for  one  person  to  indorse  another's  notes  among 
oonsmon  acquaintance.  But  how  were  they 
oookmon  acquaintance,  when  Mr.  Kinneraley 
hath  acknowledgedihat  he  had  never  seen  Mr. 
Edwardaio  hfsTile  till  after  thisP  They  san 
that  it  may  be  the  easier  supposed  that  Mr. 
Kinnersley  did  thus  give  credit  to  this  aa  a  true 
note,  and  not  take  it  to  be  a  foigery,  since  Mr. 
Throp,  who  is  a  nmn  in  boainess,  waa  imposed 
upon  by  it,  and  lent  400/.  upon  it.  They  have 
called  also  some  evidence,  not  directly  to  con- 
trovert tho  fact,  but  lo  cootmdict  some  things 
given  in  evidence,  relating  to  the  exanoioatioo 
taken  before  air  Riohard  Hopkins.  To  this 
purpose  they  have  called  Mr.  John  Hayes.  Ho 
saith,  thai  whetbor  thia  indorsement  waa  hia 
writing  waa  not  the  qneatioo  proposed  to  Mr. 
Kimieraley,  when  Mr.  Mitford  interposed,  ho 
having  before  denied  tbat ;  but  that  there  was 
another  question,  that  waa  than  proposed  to 
him  to  answer  $  whether  and  how  oflen  he  had 
bocA  to  visit  Mr.  Halea  in  Newgite  P.  And  ho 
saith,  that  aa  to  that  it  was  that  Mr.  Mitlbrd 
Intorpoaed,  and  adtised  him  not  to  anawer  to 
that  questwn.  Hiey  have  called  alao  Mr. 
Ward(  who  waa  preseot  at  the  eame  time,  and 
givea  you  much  the  aamo  aooonnt  He  ap* 
prehenda  that  there  waa  a  dispute  about  tho 
minutes  4hat  were  taken  of  what  had  pasaed, 
and  that  Mr.  Kinneraley  waa  in  a  passion,  and 
deaired  to  be  exanuned  hi  the  court  of  akJoD* 
men;  and  that  then  Mr.  Mitford  interposedi 
and  advised  him  not  to  desire  this;  tbat  tlie  in- 
terruption was  upon  that  extmvagant  offeV  of 
his,  and  that  upon  that  possifaK  sir  Richard 
might  advise  him  to  take  his  fnend's  advice, 
that  is,  to  be  dear  and  not  so  rash  in  anawer- 
ing  the  questions  put  to  him.  Mr.  Kinnersley 
himself  bath  laid  before  you  what  be  thought 
proper.  The  witnesses  that  were  called  (you 
nave  doubtleas  ohaerved)  as  to  that  examina- 
tk>n,  both  of  ihem  say,  that  he  had  deoied  it 
before  the  interpoaure.  Mr.  ELmnersley  speaks 
himself  and  seems  to  say,  that  be  doth  not 
knQ!w  but  that  It  may  be  his  hand,  though  how 
it  came  to  be  obtained  he  cannot  well  tell.  In- 
deed it  is  an  extraordinary  thing  how  his  name 
ahonld  be  obtamed  on  the  back  of  a  note  signed 
by  Mr.  Sdwaida.  GeoUemen,  if  any  other 
particulars,  material  for  their  defence,  have 
alipped  me,  you  have  heard  them,  and  they 
oufifht  to  have  thdr  weight.  The  question  is, 
Whether  and  how  far  he  is  a  party  in  tbia 
tranaaction  f  If  be  be  a  party,  thou^  he  doth 
but  the  one  part,  he  is  eqoallT  gndty:  every 
iftan  tbat  takea  part  ofth^  things  is  equally 
girilty  of  the  whole,  and  stands  undefended.* 
The  note  then  must  be  taken  for  a  fij'rged  note, 
and' probably  in  the  manner  that  they  have 
shewn.  The  thmg  in  question  is.  How  far 
Mr.  Kinnenley  is  concerned  P  The  name  Kin- 
nersk'.y,  you  see,  is  upon  It :  if  his  name  had 
not  been  upon  it,  the  note  had  been  of  no  avail ; 
for  there  having  beea  no  transactions  be|pveea 

■       '  ■  ;         -'  -       ^ 

*  See  £ast's  Pl.  of  tb^  fJr.^o.  |9i  §  5i^. 
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IheiD,  he  oodid  not  haf  e  demanded  the  money. 
But  the  main  bmiDeas  was  to  indorse  it,  that 
other  peraons  that  knew  not  hot  there  might 
hafo  been  soch  transactions  between  them, 
might  credit  it,  and  lend  nAdney  upon  it.  IV  bo- 
ther the  proof  that  is  given  you  that  this  is  his 
band,  coupled  with  his  own  apprehension  that 
it  is  very  like  his  hand,  will  satisfy  yon  of  it, 
yon  must  judge.  If  ^ooiudge  that  it  is  his 
land,  the  next  ouestion  before  you  will  be, 
how  far  it  could  be  put  to  a  note  of  Mr.  Ed- 
wards's? It  is  plain  that  there  could  be  no 
foundation  for  it:  if  then  yon  think  it  satii* 
ihctorily  proved  that  his  hand  was  put  on  the 
back  of  this,  paper  by  him,  knowing  it  to  be  a 
note  of  such  value,  and  there  be  no  reason 
given  you  for  it,  you  must  look  on  him  as  a 
party ;  but  if  you  suppose  it  put  to  the  back  of 
the  note  without  his  privity,  in  that  view  of  the 
thing  you  must  acquit  him. 

Jury  called  over. 

Ckrk.    Are  yon  all  agreed  in  your  verdict  f 

Jury.    Af^Veed. 

Ckrk,    Who  shall  speak  for  you  P 

Jury,    Our  foreman. 

Cktk,  How  say  you  ?  Is  WQImm  Hales 
Guilty  of  the  misdemeanor  wherewith  he  stands 
^afjpjed,  in  forging  a  note  for  1,650/.  and  in- 
dotsing  the  same,  and  in  pubtishing  the  same 
as  a  true  note  and  indorsement,  km>wing  it  to 
be  so  forged  and  coniiterteited,  or  Not.Guilty  P 

FcremoH.    Guilty. 

Clerk.  Hoif  sayyou,  Is  Thomas  Kinners- 
ley,  &c. 

Fortmtm.    Guilty. 


Blr.  Strange.  My  kn^,  we  desire  that  Mr. 
Kinnersley  may  be  now  committed. 

Judge  Keynolds.  Whence  was  he  brought 
hither  P 

Mr.  Strange.    From  the  Compter. 

Judge  R^oUU.  Well,  now  tnat  he  is  con« 
victed,  he  most  be  committed. 

Kinnersley.    Whither,  my  lord  P 

Judge  R^nolds.    To  Newgate. 

Kinnersley.  But,  my  lord,  there  are  two 
writs  against  me  which  fix  me  to  the  Compter. 

Judge  Reynolds.  They  will  follow  yon 
doubtlos  to  Mewgate. 

Kinnersley.  But,  my  lord,  the  order  of  the 
lord  chief-justice  was,  that  I  shonki  be  com* 
mitted  to  the  Compter  till  discharged. 

Judge  Reynolds.  Your  being  ordered  to 
New^te,  is  a  discharge  from  the  Compter. 

Kinnerstey.  I  bless  God  that  I  go  hick  in* 
Bocent  of  the  charge  against  me. 

Judge  R^ndds.  If  you  do  in  your  own 
apprehension,  it  is  not  so  in  the  apprehensioa 
of  the  jury. 

Kinnersley.  My  lord,  I  thougfit  T  bad 
cleared  that  matter.  If  Mr.  Hales  had  brought 
me  that  note  to  sign,  I  believe  that  I  should 
have  signed  it :  but  I  should  not  have  done  it, 
if  1  had  known  that  Mr.  Edwards's  name  wu 
fraudulently  obtained  to  it.  May  I  never  see 
the  face  of  Almighty  God,  if  I  was  ever  privy  to 
any  of  Mr.  Hales's  forgeries !  If  yonr  lordship 
please  to  direct  me  to  Newgate,  I  desire  it 
may  be  immediatdy,  for  I  am  ill,  faavug  been 
here  so  long. 

Judge  Reynolds.  It  will  be  presentiy,  for 
the  Court  is  going  to  adjourn. 


477.  The  Trial  of  William  Hales,*  for  fraudulently  forging  and 
counterfeiting  a  Writing,  purporting  to  be  a  Promissory  Note 
of  Samuel  Edwards,  esq.  to  Samuel  Lee,  for  Four  Thousand 
Seven  Hundred  Pounds :  3  Georgc  II.  a.  d.  1729- 


The  Jniy  called  over  and  sworn. 

Clerk.  OyEZ,  Oyez.  If  any  one  can 
inlbrm,  ta. 

Ihdicthint. 

Gentlemenof  the  Jury,  William  Hales  stands 
indicted  by  the  name  of  William  Hales,  of  Lon- 
don, late  goldsmith ;  for  that  on  the  1st  day  of 
August,,  in  the  Sd  year  of  his  majesty's  reign,' 
be  did  fraudulently  forge  and  counterfeit  a 
writing,  purporting  to  be  a  promissory  note,  in 
these  words  foUowiog, 

•   •  "  March  80, 1788.  * 

**^  Six  months  after  date,  1  promise  to  pay  to 
Samuel  Lee,  or  his  order,  the  sum  of  four  thou- 
sand seven  hundred  pounds,  for  y«  value  re- 
ceive, Samuel  Edwards.'* 

f  See  the  preceding  Cases, 


and  that  he  did  knowingly  and  wittingly  publish 
the  same  as  a  true  note,  knowing  the  same  to 
be  so  forged  and  counterfeited. 

Mr.  Strange.  May  it  please  yonr  lordship, 
and  you  gentlemen  of  the  jury,  this  is  an  in- 
dictment against  Mr.  William  Hales,  ibr  forg- 
ing a  note  in  the  name  of  Samuel  Edwards, 
esq.  and  publishing  the  same.  It  sets  forth, 
that  on  the  Ist  of  August,  in  the  8d  year  of  bis 
maje8t|^'s  reign,  lie  tbrged  a  note  in  these  words 
following,  &c. 

And  It  further  sets  forth,  that  the  defondaot 
published  the  said  forged  note  as  a  true  note  of 
Mr.  Edwards's,  knowing  the  same  to  be  forged 
and  counterfeited.  ^ 

Sen.  Whitaker.  May  it  please  your  lord- 
ship, I  am  counsel  in  this  cause  for  the  kiogf. 
Gentlemen,  this  matter  is  of  the  same  nature 
with  some  former  indictments:  I  shall  there- 
fore take  up  but  little  of  your  time.    It  »p* 


Jb^'a  Miidemeatu)r0 

pew,  gMitletfien,  to  as,'  that  this  is  the  effect 
of  some  fraDk  covers,  thst  Mr.  Hales  hath 
frandidently  obtai  oed  of  Af  r.  Edwards.  1  need 
not  noir  aoqaatnt  you,  that  Mr.  Edwards  did 
for  some  time  indulge  Mr.  Hales  with  franic 
covers,  which  Mr.  Hales  pretended  that  they 
were  designed  fot<8endingf  news  into  the  caan- 
try.  This  note,  gentlemen,  is  even  a  grosser 
forgery  than  the  others  can  be  snpijosed  to  be. 
Here  is  a  sum  of  4,700^.  which  Mr.  Edwards  is 
supposed  to  promise  to  pay  within  six  months 
afler  dale  to  Samuel  Lee.  This  Lee  we  have 
enquired  into  the  character  of.  He  is  one  that 
is  worth  nothing :  he  is  a  sea^faring  man,  and 
bis  wife  was  nurse  to  Mr.  Hales's  children : 
this  man  is  not  veir  likely  to  have  a  promissory 
note  for  4,700/.  uentlemen,  when  you  come 
to  look  upon  this  note,  you  will  see  on  it  the 
pbttoeA  marks  of  forgery  that  can  be.  When 
you  come  to  k)ok  upon  it,  yon  will  plainly  see 
that  *  ffree  Samuel  Edwards'  still  remains 
visible.  There  is  the  double  /  which  Mr. 
Edirards  generally  usetb,  which  we  shall 
prore  by  witness.  And  then  between  the^and 
the  r  there  is  an  o  struck  in,  which  you  will 
plainly  see  is  not  the  same  writing  with  the^ 
nor  the  same  with*  Samuel  EdwaiSs.'  And  then 
to  make  out  the  ^  you  wit(  see  the  two  ee  are 
coDtrived  to  make  ay  with  a  stroke  at  the  bottom 
of  the  e,  but  that  still  the  two  ee  seem  visible, 
aod  to  be  wrote  by  the  same  party  that  wrote 
the jf.  I  will  appeal  herein  to  your  own  eye- 
aigbt.  Then  there  is  a  dot  at  the  end  of  the  y, 
and  then  *  value  received.'  You  will  see  a  con- 
siderable depth  beneath,  and  that  it  moat  be  cut 
off  from  something  else.  How  it  was,  it  con- 
cerns Mr.  Hales  to  shew.  As  to  the  method 
wherein  this  came  to  be  discovered,  it  is  suffi- 
cient to  tell  you,  that  this  had  beeiuoccasioned 
Sthe  discovery  of  a  note  forged  in  the  name 
Mr.  Gibson,  an  apprehension  and  commit- 
aent  of  Mr.  Hales ;  that  this  gave  occasion 
for  Kveral  persons  to  enquire  into  the  validity 
of  those  notes  which  they  had  received  from 
Mr.  Hales.  As  upon  enquiry  several  other 
notes  that  hare  been  before  you  were  disco- 
vered, so  at  length  it  came  to  be  discovered, ' 
that  Nr.  Hales  had  delivered  to  sir  Biby  Lake 
this  promissory  note,  made  in  the  name  of 
Samad  Edwards,  esq.  payable  within  six 
iBooths  after  date  to  Samuel  Lee,  for  4,700/. 
It  wu  upon  this  occasion  that  it  came  to  be  de- 
litered  to  sir  Biby  Lake:  Mr.  Hales  had  been 
'harassed  with  several  judgments  against  him : 
to  keep  off  the  evil  day  as  long  as  possible,  it 
was  necessary  to  procure  some  substantia]  per- 
MQ  to  be  bail  tor  him ;  sir  Biby  Lake  was  ap>- 
pGied  to,  being  a  very  substantial  gentleman.  It 
being  on  a  Writ  of  Error,  and  for  a  considerable 
nMB,  that  he  was  desired  to  be  bail  for  Mr. 
Rales,  be  made  a  scruple,  and  refused  it  at 
firat:  at  length  to4oduoe  him  to  it,  Mr.  Hates 
nid  to  him,  Sir,  you  shall  be  at  no  manner  of 
"nth ;  1  have  a  promissory  note  for  4,700/. 
which  is  made  by  Mr.  Edwards,  who  is  a  sub- 
teitiai  man,  payable  within  six  months :  this 
Will  be  an  ampis  security,  if  fLU  cxeeution 
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shoold  come  opon  yon  ibr  the  affirming  of  Hiia 
judgment  Upon .  this  sir  Biby  Lake  was  in- 
duced to  bo'  his  security ;  thus  be  came  to  havQ 
this  note  delivered  to  him.  Gentlemen,  when 
we  shew  you,  as  we  must,  it  being  a  iresh  case, 
how  he  had  tVanks  from  Mr.  Edwards,  the  me- 
thod wherein  he  hath  made  this  use  thereof, 
and  then  that  this  note  was  thus  delivered  t(^ 
sir  Bihy  Lake;  and  you  have  considered  the 
several  circumstances  of  the  case,  it  will  appear 
both  that  this  is  a  forged  note,  and  by  whom  it 
was  forged ;  that  Mr.  Hales  vras  the  person  oa 
whom  it  must  be  charged. 

i/lr.  Strange.  Gentlemen,  I  would  observe 
to  you,  which  you  will  plainly  see,  that  here  is 
Mr.  Edwards's  double/,  and  then  an  o  crowded 
M  between  that  and  the  r ;  and  that  there  not 
'being  sufficient  room,  ■  therefore  the  word 
*  pound'  is  crowded  in,  in  a  narrow  manner, 
and  then  follows  the j^  so  that  it  is  not  possible  to 
suppose  that  if  any  gentleman  had  wrote  it  be« 
fore  the  f  was  wrote,  he  would  have  crowds 
the  word  '  pound'  into  so  narrow  a  room.  But 
there  was  then  a  necessity  for  it.  « 

Thomui  Maddojf  Anne  Clarke^  and  Mr. 
Booth,  were  called,  sworn,  and  deposed  as  be- 
fore ;  and  the  note  of  directions  was  again  re*  d.  * 
Mr.  Spicer  sworn. 

Mr.  Strange.  Please  to  look  on  that  note, 
and  tell  us  how  much  thereof  you  take  to  be 
Mr.  Edwards's? 

Spicer,  The  name  is  his,  the jf  and  the  r  is 
also  his.  The  o  seems  not  to  be  of  the  same 
ink,  and  is  afterwards  crowded  in.  They  is 
not  his. 

Mr,  Strange.  What  is  Mr.  Edwards's  way 
of  franking? 

Spic^.  *  Free, Samuel  Edwards.'  «  Free'  b« 
usually  writes  with  tiff, 

Mr.  Strange.  Did  you  ever  know  him  im 
franking,  inake  use  of  the  word  *  frank'? 

Spicer.  No,  Sir. 

Mr.  Strange.  How  long  have  you  been  ac- 
quainted with  him  ? 

Spicer.  About  24  years.  Sir. 

Mr.  Strange.  Did  ^ou  ever  know  him  any 
ways  concerned  with  Samuel  Lee  ? 

Spicer.  No,  Sir. 

Mr.  Strange.  Do  you  know  him  ? 

Spicer.  No,  Sir. 

Mr.  Strange.  Do  you  think,  that  being  ac- 
quainted with  Mr.  Edwards's  concerns,  yoa 
should  have  known  if  there  had  been  any 
money  concerns  between  themf 

Spicer.  Yes,  Sir,  I  believe  that  I  should. 

Mr.  Strange.  What  further  reasons  have 
yon  to  believe  this  not  to  he  his  note  ? 

Spicer.  I  can  never  believe  this  to  be  his  note, 
for  he  never  gives  any  promissory  note  for 
time,  nor  any  note  at  all,  without  writing  the 
whole  note  with  his  own  hand. 

Sir  JB%  Lake  sworn. 

Serj.  Whitaker.  Sir,  pray  please  to  give  us 
an  account,  when  you  saw  that  note  first,  upen^ 
what  occasion  it  was  brought  to  you,  and  by 
whom  it  was  delivered  to  you  ? 

U 
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Trkiqfirmam  Hales, 


OW 


flir  Bik^  Ltke.  Ibont  this  tin*  twvHremooih 
Hr.  William  Halet  teot  Mr.  Kinnenley  to  me 
at  my  bouse  ia  Grosby^square,  who  lold  me 
tbat  Mr.  Hales  was  arnMbed  upoo  aceoanl  of 
^  boad  ifiTeo  by  him,  and  Mr.  Robert  Hales, 
to  Dr.  Mapleton  of  Caoteii^ury;  that  the 
Doctor  faaymg  arrested  Mr.  William  Hales,  be 
desired  tbat  1  would  be  bail  for  him.  I  denred 
Mjr  Kinnersley  to  meet  me  in  the  ereniog : 
we  theo  went  to  the  judg^es  chambers,  and 

E]re  bail  to  the  action.  I  thought,  that  there 
ing  no  difficulty  in  the  gentleman's  appear- 
ance, there  would  be  no  damage  in  doing  that 
for  a  friend.  Afterwards  Mr.  Hales  came  him- 
self to  me,  and  desired  me  that  I  would  be 
bail  again  for  him.  I  told  him  that  it  was 
somewhat  extraordinary;  but  that  howcTer  I 
would  meet  him  at  Mr.  Turner's  at  Staples-inn, 
to  consider  what  to  do.  He  came  to  me  there 
about  four  or  five,  and  brought  a  gentleman 
with  him,  who  he  told  me  was  his  attorney. 
At  first,  he  told  me  not:  but  afterwards,  we 
understood  that  it  was  to  a  Writ  of  Error  that 
I  was  desired  to  be  nut  in  bail.  I  was  then 
told  by  Mr.  Turner,  that  if  I  was  bail  to  that,  I 
must  pay  the  money  if  they  did  not  Upon 
this  I  told  Mr.  Hales  that  I  cared  not  to  be  bail 
u  such  a  matter  as  this,  unless  he  would  give 
me  good  security.  He  told  me  that  he  was 
going  to  PeePs  coffee-house,  desired  that  I 
would  consider  of  it,  and  come  to  him  again.  I 
staid  to  consult  Mr.  Turner,  and  told  him  that  I 
would  not  be  ball  except  Mr.  Hales  would  give 
me  good  security.  I  then  went  to  PeePs 
coffee  bouse,  and  there  found  Mr.  Hales  and 
Mr.  Kinnersley  together.  1  took  Mr.  Hales 
to  another  part  of  ttie  room,  and  told  him,  that 
I  would  not  endanger  myself  and  my  family 
•0  far  as  to  engage  for  such  a  sum,  it  being 
about  1,500/.  unless  he  would  give  me  good 
•ecnrity.  Upon  this  he  put  bis  hand  in  his 
pocket,  took  out  his  pocket-book,  and  took  out 
of  it  this  note.  He  looked  upon  it,  and  said, 
that  it  was  a  promissory  note  ror  Ibur  thousand 
and  odd  pounds,  and  was  payable  within  two 
or  three  months  after.  He  put  it  into  my 
liand :  1  looked  upon  it,  and  thought  it  was 
Tery  good  security  to  me  fi>r  such  a  sum.  He 
(desired  tbat  I  would  keep  it  in  iny  own  band 
till  the  money  that  I  was  security  tor  was  paid ; 
but  said,  that  he  would  pay  the  money  long 
before  I  could  be  called  upon :  I  thought  I  had 
■nfficient  satisfaction,  ana  went  thereupon  be- 
fore the  lord  chief-justice  Raymond,  and  gave 
Mtothe  Writ  of  Error. 

Serj.  Whitaker.  Sv,  I  would  desire  yoa  to 
look  on  the  note,  and  on  the  back  of  it,  and 
|ell  OS  whether  it  hath  had  any  alteratkm  f 

8hr  Biby  Lake.  None,  Sir,  that  I  know  of. 
Bot  I  must  five  yoa  a  particular  account  of 
one  thing.  It  was  notall  the  time  in  thesame 
custody.  Before  I  came  there,  my  servant 
mtot  and  waited  for  me  with  my  hone  in  Hol- 
Wd,  1  being  going  oqt  of  town.  Goiag  thero- 
ifore  to  Mr.  Turner's,  1  desired  hkn  to  lay  it  hy 
fbrnia  ia  his  drawer,  where  he  hath  other 
papmofnim.  ifccjawliiilykajjdJajritap; 


and  from  that  timo  it  was  (I  sappaae)  in  m 
Turner's  custody,  liU  after  the  uoie  tbat  Mr. 
Hales  was  taken  up.  When  tbat  ha|^icne4, 
Mr.  Harle  of  the  million  bank  sent  me  void 
thereof.  Upon  that,  when  1  came  ia,  I  west 
to  Mr.  Harle,  and  told  him  that  I  bad  such  a 
note  of  Mr.  Edwards's  in  my  hand  ;  and  (said 
I)  hearing  tbat  you  have  a  suspicioD  that  lbs 
note  that  is  in  your  hands  is  a  bad  note,  I  hare 
some  reason  to  desire  yoa  to  go  to  llr.  Ed- 
wards, and  acquaint  him,  that  I  have  sueb  t 
note  in  Mr.  Turner's  custody,  who  is  now  ia 
Derbyshire.  All  that  I  could  then  do,  was  Is 
desire  Mr.  Turner's,  clerk  to  send  to  him  for 
the  key,  tliat  we  might  take  out  the  note  aod 
shew  It.  The  clerk  did  so;  and  after  ssids 
time  bad  the  key  sent  him,  took  oat  the  nota, 
and  1  desired  him  to  carry  it  to  Mr.  Edwarda 
It  was  the  same  day  tbat  the  note  baoaihe  doe. 

Mr.  Turner  sworn. 

8eij.  Whitaker.  Mr.  Turner,  prmy  please  ti 
look  upon  that  note,  and  give  us  an  accoimt 
when  you  first  saw  itP 

Turner.  I  believe  it  was  one  day  in  the  be- 
^nniog  of  July  last,  about  five  or  mx  o'dod 
in  the  afternoon:  I  cannot  be  particular  as  to 
the  day,  but  1  believe  that  it  was  the  same  dtj 
that  sir  Biby  Lake  gave  bail  fo  the  Writ  of 
Error.  He  then  brought  me  the  note  to  Uj 
by  for  him.  1  verily  believe  this  to  be  tbe 
same  note. 

Sen.  Whitaker.  Hath  it  had  any  alteratiM 
since? 


Tkimer.  No,  Sir.  He  desired  me  to  pat  ft 
for  him  in  a  drawer,  where  I  had  other  of  hit 
papers:  acoordiogiy  I  did:  I  went  oat  of 
town  In  August.  Afterwards  my  derk  sent 
me  word,  that  sir  Biby  Lake  desired  tbat  i 
would  send  up  the  key  of  th^  drawers,  in  order 
to  hb  notes  being  taken  out  Upon  that  I  sent 
up  the  key  to  my  clerk,  directed  him  in  which 
drawer  the  note  was,  desired  that  he  wooll 
take  it  out,  and  carry  it  to  sir  Biby  Lake. 

Mr.  More  sworn. 

^Ir.Stnmge.  Do  you  remember,  Sir,  to  bars 
received  a  key  fimn  Mr.  Tomer  ? 

More.  YeB,Sur« 

Mr.  Strange.  Did  yoa  tkareopon  find  Ibif 
Doteinthednwer? 

Mors.  Yes,Sur;  in  the  drawer  of  tbe  dsik. 

Mr.  Strange  Jhd  you  make  any  alt««tioB| 
in  it? 

More,  No,  Sir;  I  took  it  oat,  aai  carried  it 
to  Mr.  Edwards. 

Mr.  Strange.  Mr.  Spioer,  you  are  acoaaioted 
with  Mr.  Edwania's  way  of  dealing.  Whca 
he  givea  a  momisaoiy  note^  doth  lia  write  lbs 
whole  note  r 

Spicer*  Yes,  Sir  I  I  never  knew  him  fgne 
any  but  that  be  wrote  the  whole  note. 

Mr.  Strange.  Doth  be  nse  to  givaaotfs  ftr 
tUiie?-«-iSjpMMT.  No,  Sir,  never.     • 

Mr.  Strange.  My  bird,  va  aov  dan*  tW 
tha  ante  mgr  Iw  read. 


Note  md.  <*  M^rtk  SO,  vn% 

«  Sbr  moQths  after  date,  I  promise  to  fiay  to 
Mmid  Lee,  or  Iris  order,  tbe  sam  of  fmr 
tbonsaiul  eaten  handred  Monds,  flbrtlt^  value 
reoeired,  Samuel  EDWAftDs." 

lodomed,  <<  Samuel  Lee." 

Mr.  iS^roi^a.  You  will  obserre,  ffeDtlemeii, 
tbe  wori  *  ffree'  is  legible  still,  and  obMirf e  Imw 
the  word  *  poimda'  ia  crowded  in. 

Mr.  Btrtf  awom. 

Seij.  Whiiaker,  Sir,  do  you  knov?  Mr.  Sa- 
inuel  Lee  T^Bird.  Yee,  Sir. 
Serj.  Whitaker.YfJMt'iB  bef 
Bird,  A  aea-farii^  roan. 
Serj.  WMtaker,  Do  you  know  bis  wife  P 
Bird.  Yes,  Sir. 

Sell  Whiiaker.  Did  sbe  oorse  a  child  for 
Mr.  Hales? 
Bird,  Yes,  Sir;  two  for  sereral  years. 
Serj.  WkUaker,  Is  be  a  man  of  worth  ? 
Bird,  No,  Sir;  he  ia  not  worth  5/.  in  the 
world. 

Seij.  Rahy,  What  say  vou  to  this,  Mr. 
Halss  P  Yuu  see  that  they  hare  g^ven  an  ac- 
count of  tbe  naethod  that  you  took  to  procure 
frank  covers.  This  note  they  say,  that  you 
pobKshed  as  a  true  note,  how  should  it  come 
to  pass,  that  each  a  .poor  person  as  this  Lee  ia 
should  indofse  over  such  a  note  to  you  ? 

HaUi.  Mr.  Lee  gave  it  me,  there  bdng 
moDies  due  to  me. 

Sferj.  Kainf,  If  you  can  prove  any  transac- 
lioQ  between  you  and  that  Lee,  to  induce  the 
jnry  to  believe  that  it  waa  given  yon  upon  that 
eoosideration,  it  will  be  proner  now  to  do  it. 
BaUi,  He  is  gone  abroaa. 
Serj.  Ha^y.  Ia  there  any  person  thM  can  be 
Witness  4>f  any  sueh  transaction  f 
Haict.  No,  Sir. 

Str).  Baby,  GeotieoseD  of  tbe  jury,  Wlllian 
Hilei  ef  London,  late  goldsmith,  stands  in- 
dided  for  forging  a  nele  far  4,700^.  payable 
witbia  six  Boontbe  aAcr  daU  to  Samuel  Lee, 
•r  order,  in  the  naoM  of  Samuel  fidwarda,  esq. 
tod  for  publiabing  the  same  as  a  true  note. 
Ym  ase^  gentlemen,  that  there  have  bieen 
Mveral  witneases  prodoesd  to  shew  how  he  got 
psssesiion  vf  frank  oovere,  on  pretence  of 
MBdiog  newa  wta  the  country  ;  and  that  he 
Mat  a  ptper  of  dfanretaena  foraome,  which  di- 
>«BiaaoB  were  very  abort,  and  so  conveniettt  for 
the  writing  in  tbe  intermediale  apace  over  the 
>uie,  sach  a  aete  aa  tbia«  And  tbi^y  have 
vvim  that  theae  direotioM  are  bis  band, 
^bieb  were  aeilt  over  h^  bis  aervant  to  Mr. 
Mwarda  for  franba.  Now  to  idiew  you  that 
tbis  note  waa  pobliahed  by  thia  man  aa  a  true 
*^  and  tiMt  he  ia  gmlty  hereof,  sir  Biby 
^*  hath  appeared.  He  teNa  you,  that 
^h«e  were  4w«r  aavefal  applloaihma  to  him 
k»  be  bail  for  Mr.  Haleas  thai  he  complied 
>">dily  with  the  one,  but  the  ethef  he  made 
"*<M  scruple  ef,  beeaoae  H  waa  more  dan^ 
lo  a  Wilt  of  Artor,  add  fei 
wattberifeie  Morteaiitiotta, 


l^mi}  itbciMPto  a  Wilt  of  Artor,  add  for 


A.  a  vnd.         DiM 

ilidw^ttldnoldolt^ftllirataeeuritf.  U^laai 
you,  that  Upon  this,  this  note  waa  offered  and 
deposited  in  his  bands  by  the  prisoiler.    This* 
if  you  are  satisied  of  it,  fiiea  the  note  upon 
the  priboner.    It  appears  hereby,  that  it  #ad 
in  the  hands  of  the  prisoner.    He  cannot  siei4^ 
you  how  he  came  by  it :  that  then  ia  a  strong 
proof  to  Ax  the  charge  in  this  indictment  upoA 
nim.    Where  a  foraed  note  is  found  in  ajP^* 
Bon*a  possession,  and  it  appears  that  he  offered 
it  as  a  true  one,  and  cannot  give  an  aceoiM 
how  be  came  by  it,  that  fixetb  tbe  charge  of 
forging  it  upon  him.    This  note  was  published 
in  the  city  of  London,  and  therefore  the  forgery 
in  the  indictment  is  fixed  there :   for  it  is  im- 
possible to  know  certainly  where  a  note  ia 
forged,  sine^  no  one  calls  evidence  to  see  him 
foi^e  a  note.    Thus  it  appears  to  have  been  in 
his  custody,  and  it  cannot  otherwise  be  proved. 
Other  witnesses  have  been  produced,  to  shew 
that  the  note  hath  not  been  altered  since  it  wat 
delivered  by  him.    Mr.  Turner  tells  you,  that 
he  received  it  firom  sir  Biby  Lake  the  day  that 
be  received  it  from  Mr.  Hales,  ttid  laid  it  by 
for  him  in  his  drawer;  so  that  from  the  time 
that  it  was  published,  it  contioueth  in  the  same 
state  that  it  then  was.    Other  circumstancea 
have  been  laid  before  you,  as  tbe  manner  of 
Mr.  Edwards's  making  out  any  notes.     He 
doth  not  give  out  any  promissory  note  madd 
for  time,  nor  doth  he  ever  give  out  any  what- 
soever but  such  as  are  all  of  his  own  hand* 
writing.    Another  circumstance  that  bath  been 
laid  before  yon,  relates  to  the  person  to  whom 
this  note  ia  made  payable.    It  looka  like  a  con- 
trivance to  have  it  all  in  his  own  manaffement^ 
in  the  banda  of  his  servant,  and  within  his  own 
reach  ;  that  this  note  should  be  made  payable 
to  a  poor  man,  whose  wife  was  nurse  to  Mr. 
Halea's  children,  and  the  witness  believes  himr 
not  to  be  worth  5/.  in  tbe  world.    How  should 
he  be  entitled  to  this  bill  for  such  a  sum,  whicb 
he  might  have  indorsed  to  any  other  person  f 
No  one  aure  would  trust  such  a  note  with  aocb 
a  person.    He  could  not  be  possessed  of  it  ia 
bis  own  right,  and  no  other  person  would  en- 
trust a  man,  not  worth  5/.  with  a  note  of  thi^ 
value.    Thia  cireamstaDce  they  offer  to  you^ 
consideration :  and  they  take  notice  of  soma 
letters  which  shew  that  there  was  originallv 
'  ffiree,'  which  is  now  torned  into  *for  the,'  be- 
fore <  value  received.'    It  appears  that  it  wad 
« flVee  Samuel  Edwards:'  and  it  is  ahnost  legii 
Me  notwitbsunding  the  attcratioB  that  bath 
been  made.    He  hath  said  nothing  in  his  dC'^ 
fence  to  shew  }u>w  he  eatiie  by  that  note.     U^ 
saith  that  Lee  gave  it  him.    Is  it  likely  that  a 
man  not  worth  bl  in  the  world  should  giva 
out  such  a  note  aa  fhisf    Though  there  ia 
no  direct  evidently  of  his  forging  it,  that  makdl 
no  alteration :  if  he  directed  it  to  be  done,  it  iH 
the  same  thing  as  if  he  did  it  himself;   nor 
doth  it  appear  tbst  any  but  himself  is  concern- 
ed therein.     He  bavifif  publiabeti  it,,  is  guilty 
not  only  of  the  pobtlcatton,  but  of  the  for^rag 
of  it:  ir  you  believe  it  lobe  »  forged  note,  bt 
iagttiKy«ftb«foirg«i)r.   t^rim$n^^ 
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nptQ  is  ,a  so%ieQt  e^i^eni^  of  it  if  a  man 
had  received  such  a  uote,  ire  would  readily  say, 
I  reqeiTed  it  of  such  a  person  on  such  an  occa- 
sion :  but, there  hath  been  no  evidence  of  this 
natpre  given.  If  you  ask  a  man,  bow  he  came 
kf  this  or  that  thing,  he  saith  another  gave  it 
bim :  that  may  be  said  in  every  crimiual  case ; 
it  is  often  said,  but  never  regarded  except 
proved.  You  are  then  to  consider  all 
tliesi}  circumstances,  and  to  judge  thereupon 
whether  it  is  a  forged  note ;  whether  it  is 
likely  that  Lee  should  have  a  note  of  this 
value,  and  that  there  should  be  any  reason  for 
Lis  delivering  such  a  note?  There  has  been 
no  pretence  of  any  transactions  between  this 
Lee  and  Mr.  Edwards,  nor  any  colour  of  proof 
ou  what  consideration  the  gentleman  should 
write  such  a  note  payable  to  such  a  man,  and 
give  it  hipi.  Gentlemen,  here  is  as  full  and 
plain  proof  as  cs^n  be  expected,  if  the  evidence, 
swear  true;  so  I  leave  it  to  you. 

Clerk,    Are  you  all  agreed  in  your  verdict  ? 

Jurif,  Agreed. 

Clerk,  Who  shall  speak  for  you  ? 

Jury,  Our  foreman. 

C/erk,  How  say  you,  is  William  Hales 
Gnllty  of  the  misdenoeanour  whereof  he  stauds 
indicted  in  forging  a  note  in  the  name  of  Sa- 
muel Edwards,  esq.  for  4,700/.  and  publishing 
the  same,  or  Not  Quilty  ^ -^Foreman.  Guilty. 

Serj.  Whiiaker.  My  lord,  the  note  bemg 
found  to  be  forged,  we  desire  that  sir  Biby 
Lake  may  deliver  it  to  Mr.  Edwards. 

Sir  William  Thompson,  That  is  but  common 
justice. 

Mr.  Strange,  My  lorjd,  there  is  another  in- 
dictment :  but  we  will  not  trouble  your  lord- 
ship with  that ;  therefore  the  jury  may  be  dis- 
charged." 

Serj.  Whitaker.  My  lord,  we  think  it  proper 
to  take  notice,  that  upon  the  three  indictments 
whereof  he  hath  been  found  guilty  on  the  sta- 
tute of  king  Henry  8,  fur  obtaining  money  by 
false  tokens,  there  can  be  no  fine  in  the  case : 
ive  mnst  thereTore  crave  coruoral  punishment. 

I$r  William  Thompson.  Tiie  question  is,  what 
corporal  punishment  ?  To  be  sure  he  will  be 
pilloried. 

Serj.  Whitaker,  The  pillory,  my  lord,  is  no- 
thing. .The  gentleman  hath  eudeavonred  to 
get  many  thousand  pounds  of  several  gentle- 
men :  now  he  is  only  to  look  through  a  wooden 
casement,  and  this  is  to  make  recompence. 
IVe  humbly  hope,  that  according  to  the  words 
of  the  act  of  parliament,  some  punishment  will 
be  ordered,  not  only  ignominious  but  cor^ral 
punisliment,  as  tiie  words  are  very  extensive. 

Sir  WilHam  Thompson.  The  Court  to  be  sure 
will  order  imprisonment,  as  well  astbe  pillory, 
and  security  afterward. 

Serj.  Whitaker.  But  should  not  the  pani6h^ 
mem  leA  to  the  discretion  of  the  Court  be  ex- 
tended  to  something  further  ? 

Sir  William  Thompson,  1  am  not  for  extend- 
Inj^  it  tq  torture.,  1  know  not  any  precedent ; 
nor  would  I  beffin^any^  ^i(Vg.5>i  pj^t  nature. 
The  king  himseflP  is'  limited  By  bur  law.'     * 


Serj.  Whitaker,  The  penalty  seenw  kft  to 
the  discretion  of  this  Court. 

Sir  William  Thompson.  I  woiild  not  extend 
it.  1  do  not  know  but  that  the  parliameDt  may 
think  of  something  else  afierwards. 

Serj.  Whitaker.  Well,  Sir,  1  have  laid  it  be- 
fore you,  1  submit  it. 

^    The  Judgment  of  the  Court:       % 
That  William  Hales  and  Thomas  Kiuners* 
ley  should  stand  twice  in  the  pillory  ;    once  in 
Fleet- street,  at  the  end  of  Fetter- lane,  and  once 
at  the  Royal  Exchange,  in  Cornhill. 

That  Hales  should  pay  a  fine  of  fifty  marks, 
snfier  five  years  imprisonment,  and  give  secu- 
rity for  liis  good  behaviour  for  seven  years  af- 
terwards.   And, 

That  Kinnersley  should  pay  a  fine  of  900L 
(an  hundred  on  each  indictment,)  suffer  two 
years  imprisonment,  and  give  security  for  his 
good  behaviour  for  three  years  longer. 

Mr.  Hales  begged  that  two  years  of  bis  im* 
prisoument  might  be  remitted  on  account  of  his 
age ;  but  it  was  not  granted. 

February  11  followiog.  Hales  and  Kinners- 
ley stood  in  the  pillory  at  the  Roy  al  Exchange 
in  Cornhill. 

February  15.  They  both  stood  again  in  the 
pillory  at  Fetter*  lane  end,  in  Fleet-strrat 
Kinnersley  stood  both  times  in  his  canonical 
habit,  thinking  to  draw  compassion  and  re- 
spect from  the  popnlace,  but  it  had  tbe  -con- 
trary effect. 

Feb.  18th  following,  died  in  the  Press-Tard 
in  Newgate  the  said  Williatn  Hales ;  and  April 
7,  1729,  died  in  the  same  pUice,  of  a  fever, 
Thomas  Kinnorsley,  clerk. ; 

*'  Forgery  is  now  made  felony,  wiiboat  be- 
nefit of  clergy  ;  as  is  likewise  the  publishing 
any  forged  oeed,  will,  bond,  note, indorsement, 
6cc.  knowing  them  to  be  forged,  by  ttie  slat  9 
and  7  Geo.  9,  which  see  for  tbe  several  parti- 
cular cases  there  mentioned. ''-^jFomitfr  Edit, 

See,  also,  East's  Pleas  of  the  Crown,  c  19* 

As  to  proof  by  comparison  of  hands,  to  whk^ 
it  appears  that  recourse  was  had  jn  souse  of 
these  Trials,  see  in  this  CoUeQtiop  Algernon 
Sidney's  Case,  vol.  9,  p.  817.  See,  also,  vol. 
12,  pp.  297,  et  seq.  vol.  16,  p.  200. 

At  the  time  when  these  frauds,  w^re  com* 
mitted  bv  Hales  and  Kinnersley,^  it  was  usual 
for  privileged  persons  to  frank  letters  by  uiere 
indorsement  of  their  names.  By  stat.  4  6.3, 
c.  24,  it  is  required  4hat  members  of  either 
house  of  parliament  shall  write  the  whole  super- 
scription thereof.  A  history  of  franking  is  in- 
serted in  the  Gentleman's  Magazine,  vol.  H 
p.  644. 

Some  years  aliter  these  cases  of  Hales  aod 
Kinnersley,  a  curious  attempt  was  mhde  by 
one  Fouruier,.a  popish  priest  and  fogidve  from 
France,  to  dt^raud  bishop  Hoadley  of  8,800/.  by 
means  of  a  prasaissory  note  forged  on  .a  frank. 
The  bisbop  published  an  account  of  the.  trans- 
action, of  wbidi  an  abridgement  is  inserted  in 
the  Suppjeffieot  to  the  Gentleav^n'i$  Magazins 
for  the  year  1757.    See^  also,  2  Vezey,  445. 
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478.  Proceedings  against  John  Huogins,*  esq.  Warden  of  the 
Fleet,  Thomas  Bambridge,  esq.  Warden  of  the  Fleet, 
Richard  Corbett,  one  of  theTipstaflfe  of  the  Fleet,  and 
Wm.  Acton,  Keeper  of  the  Marshalsea  Prison :  3  George  II. 
A.  D.  1729. 


A  Report  vrom  the  Committer-  of 
THE  House  of  Commons  appoint- 
ed  TO    ENQUIRE    INTO    THE  StATE 

of    the    Gaols   of  this   King- 
dom, so  FAR  AS  RELATES   TO   THE 

CRUEL  Usage  of  the  Prisoners  ; 

WHICH  d'CCASIONED  THE  FOLLOWING 

,     Trials. 

JoTis  20  Die  Martii,  1799. 

Mr.  Ogletboqie,  from  the  Committee  ap- 
poiated  to  esquire  iato  the  State  of  the  Gaols  of 
tbb  kiogdom,  made  a  Report  of  some  progress 
which  the  Committee  had  made  in  their  enquiry 
ioto  the  stale  of  the  Fleet  priaoo,  with  the  Re- 
toludooaof  the  Committee  thereupon;  and  be, 
resd  the  Report  in  his^plaoe,  and  afterwards  de- 
livered thesame  in  at  the  table,  viz.    x 

The  Committee  find,  That  the  Fleet  prison 
'^  an  ancient  prison,  and  formerly  used  for  the 
reception  of  the  prisoners  committed,  by  the 
(ooDcil-tahle,  then. called  the  Court  of  the 
Sur  Chamber,  which  exerciaed  unlimited  au- 
^nty.aod  inflicled  heavier  punishments  than 
bjf  any  law  were  warranted. 

4od  as  that  assumed  authority  was  found  to 
i>eaQ  mtolerable  burden  to  tbe  subject,  and  the 
i[aeaD9  to  introdaoe  an  Arbitrary  power  and  ffo- 
Ternnieot,  all  jurisdiction,  power,  and  autho- 


^  *  See  New  Pari.  Hist  foL  8. 

"And  here  can  I  forget  the  generous  band 

Who,  touchM  with  humau  woe,  redresaive  searched 

Into  the  horron  of  the  gloomy  jail  ? 

J^opitied,  and  uobeard,  where  misery  moans ; 

Where  sickness  pines  ;    where  thirst  and  hunger 

And  poor  misfortune  feels  the  lash  of  vice,    [burn, 

While  in  the  land  of  liberty,  tbe  land 

Whose  every  street  and  public  meeting  glow 

WiUiopeo  freedom,  little  tyrants  rat^'d ; 

fp:>tch*d  the  lean  morsel  from  the  starving  mootb  ; 

Torefram  cold  wintry  limbs  the  tatter*d  weed. 

Even  robbM  them  of  the  last  of  comforts,  sleep, 

The  free-born  Briton  to  the  dungeon  chain'a 

^r,  as  the  lust  of  cruelty  prevaird. 

At  pleasjire  marfc'd  him  with  inglorious  stripes ; 

And  crusb'd  out  lives,  by  secret  barbarous  ways« 

Jj^at  for  their  country  would  have  toil'd,  or  bled. 

^^great  design  !  if  executed  well, 

^'tli  patient  care,  and  wisdom-temperM  zeal. 

j^«cm»of  niercy  !  yet  resume  the  search ; 

^;  forth  the  legal  monsters  into  light, 

7>|^ueh  from  their  bandeopprt8si«iQ's  iron  rod, 

*>^  bid  the  cruel  feel  the  pains  they  gite." 

Taomoy's  Winter. 


rity  belonffing  unto,  or  exerdaed  in  the  aame 
court,  or  by  any  the  judges,  officers,  or  mi- 
nitten  thereof,  were  clearly  and  absolutely  die- 
solted,  taken  awav,  and  determined  by  an 
act  made  ito  the  16th  year  of  the  reign  ofkiDg 
Charles  the  1st 
And  thereby  the  Committee  apprehend  all 

{iretences  of  the  warden  of  the  Fleet  to  iak» 
ees  from  archbishops,  bishops,. temporal  peers, 
baronets,  and  others  of  lower  degree,  or  to  put. 
them  m  irons,  or  exact  fees  for  not  doing  so, 
were  determined,  and  abolished. 

That  after  the  said  act  took  place,  the  Fleet 
prison  became  »  prison  for  debtors,  and  for  con- 
tempts of  tbe  Courts  of  Chancery,  Exchequer, 
and  Common  Pleas  only,  and  fell  under  the 
same  regulatioDS  as. other  gaols  of  this  king-. . 
dom. 

That  by  an  act  of  the  S9d  and  23d  of  kinp 
Charles  the  3d,  tbe  future  government  of  all  prw 
sons  was  Tested  in  the  lords  chief  justices,  th« 
chief  baron,  or  auj^  two  of  them,  for  the  time 
being ;  and  the  justices  of  the  peace  in  London, 
Middlesex,  and  Surry  ;  and  toe  judges  lor  the 
several  circuits  ;  and  thejostices  of  the  peace,- 
for  tbe  time  being*  in  their  aeveral  precincta : 
And  pursuant  thereunto,  several  orders  and  re* 
golatioos  have  been  made,  which  the  preaent 
warden  of  the  Fleet  hath  not  regarded  or  com- 
plied  with,  but  bath  exercised  an  unwarrcntable 
and  arbitrary  power,  not  only -in  extorting  ex- 
orbitant fees,  but  in  oppressiug  prisoners  for 
debt,  by  loading  them  with  irons,  worse  tbaa 
if  tbe  Star  Chamber  was  still  subsisting,  ami 
contrary  to  the  Great  Charter,  tbe  foundation  of 
the  liberty  of  tbe  subject,  and  in  defiance  and 
contempt  thereof,  as  well  aa  of  other  good  lawe. 
of  this  kingdom. 

It  appears  by  a  patent  of  the  third  year  of 
queen  Elizabeth,  recited  in  letters  patents 
bearing  date  the  l9th  year  of  king  Charles  the 
3d,  that  the  Fleet  prison  was  an  ancient  prison,, 
called  Prisona  de  le  Fleet,  a)ias.  The  Queen's 
Gaol  of  the  Fleet;  and  that  certain  constitu- 
tutions  were  then  established  by  agreement  be- 
tween Richard  Tyrrel,  warden,  and  the  pri- 
soners of  tbe  Fleet,  and  a  table  of  fees  annexed, 
in  which  the  fees  to  be  paid  by  an  archbishop, 
duke,  marquis,  earl,  or  other  lord  apiritual  er 
temporal,  are  particularly  mentioned,  and  the 
fine  ascertained  which  they  are  to  pav  for  the 
liberty  of  the  house  and  irons ;  and  that  these 
constitutions  and  orders  were  confirmed  by  the 
said  letters  patent  of  king  Charles  the  8d: 
Which  letters  patent  grant  the  oQice  of  warden 
of  the  Fleet,  and  of  £e  keef^r  of  the  Old  Fli- . 
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lace  at  WestmiDster,  the  shops  in  Westmioster- 
ball)  certain  teneraentf  adjoining  to  the  Fleet, 
and  other  rents  and  profits  belooginff  to  the 
urarden,  to  sir  Jeremy  Whichcot  and  his  heirs 
for  ever.  And  the  said  sir  Jeremy  rel>uilt  the 
s^d  prison  at  his  own  ezjpanoe,  as  a  eonsidera* 
tion  for  the  grant  tbereor.  But  the  said  prison, 
and  the  costody  of  the  prisoners,  being  a  free- 
bold,  and  falling  by  descent  or  purchase  into 
the  hands  of  persons  incapable  ofexecnting  the 
office  of  warden,  was  the  occasion  of  great 
aba«8,  and  frequent  complaints  to  parKament, 
.  til  at  length  the  patent  was  set  aside. 
-  And  a  patent  for  Ufe  was  granted  to  Bald- 
vyn  Letghton,  esq.  in  consideration  of  bis 
gnat  pains  and  expences  in  suing  the  former 

Satentees  to  a  forfeiture,  and  he  soon  dying, 
ohn  Hoggins,  esq.  by  giring  5,000^  to  the 
kls  lord  Clarendon,  did,  by  his  interest,  obtain 
a  grant  of  the  said  office  lor  bis  own  and  bis 
■an's  life. 

That  it  appeared  to  the  Committee,  That  in 
the  year  1785,  one  Mr.  Ame,  an  unbolder,  was 
oarried  into  a  stable  which  stood  where  the 
atrong  room  on  the  master's  side  now  is,  and 
>iras  uere  confined  (being  a  place  of  cold  re- 
Btraint)  till  he  died,  and  that  be  was  in  good 
state  of  health  before  he  was  confined  to  that 


That  the  said  John  Hoflgins  growing  in 
vcars,  and  willing  to  retire  from  busuMss,  and 
MS  son  not  caring  to  take  upon  him  so  trouUe* 
•ome  an  office,  he  hath  Ibr  ^reral  years  been 
•ngaged  in  continual  negociations  about  the 
disposal  of  the  said  office,  and  in  August  last 
concluded  a  final  treaty  with  Thomas  Barn- 
bridge  and  Dougal  Cuthbert,  esqrs.  and  for 
5,0CX>/.  to  be  paid  unto  him,  obliged  himself  to 
aurrender  the  said  patent  fbr  his  and  his  son's 
life,  and  procure  a  new  patent  for  the  said  Bam- 
bridge  and  Cnthbert,  which  the  said  fiuggms 
did  accordingly  obtain,  and  Cuthbert  paid  in 
money,  or  j^ve  good  security  to  pay  8,500/. 
far  one  moiety  of  the  said  office  of  warden ; 
and  Bambridge  gare  land  and  other  seemrity, 
which  the  said  Huggina  was  then  content  with, 
fbr  S,500/.  being  for  the  other  mdety  of  the 
said  office. 

That  Mr.  Huggins  being  examined  touching 
an  instrument  signed  by  him  in  Norember 
17S4,  appointing  Richard  Corbett,  one  of  the 
five  tipstaffs  of  or  belonging  to  the  Fleet  prison, 
acknowledged  that  be  had  no  power  by  rirtoe 
of  any  patent  from  the  crown  to  constitute  such 
ttpstaff,  but  that  when  be  came  to  bis  office 
he  fonnd  that  siieh  an  officer  had  been  so  toon- 
alitnted,  and  he  took  that  for  a  precedent  to  do 
the  same. 

That  since  the  said  Thomas  Bambridge  has 
aoled  as  warden,  the  books  belonging  to  3ie  of- 
fice  of  the  warden  hare  beenrery  negligently 
kept,  and  the  dischaivea  not  duly  entered,  to 
the  great  prejudice  of  many  of  bis  majesty's 
anbjeets ;  and  he  hath  not  regularly  taken 
charge  of  the  prisoners  committ^  to  his  care 
by  his  patent  $  and  hatb  not,  as  he  himself 
eaftfeasetb,  ever  bad  any  avthentic   l»t  ctf 


the  prisoners  in  the  roles  delirered  him,  to  be 
cannot  hare  executed  the  truitt  of  keepioff  hii 
prisoners  in  saf^  custody,  when  he  did  notkwnr 
who  or  where  they  were. 

The  Committee  find  that  the  aaid  Tbomif 
Bambridge,  who  for  tome  years  acted  ude- 
puty-wanien  of  the  Fleet,  and  is  now  actoilly 
warden  of  that  prison,  hatb  himself  been  aiding 
and  assisting  in  an  escape :  that  he  caosed  t 
prirate  door  to  be  made  mroagh  th4  walls  of  the 
prison  out  of  the  yard  where  the  dogs  are,  the 
bey  of  which  door  was  kept  by  himself,  and  ht 
with  his  own  hands  opened  the  door  mod  letoot 
Boyce,  the  smuggler,  charged  at  the  kiog*! 
suit  with  upwards  of  dO,/000/.  who  was  sfto* 
wards  seen  at  Islington,  and  bath  been  serenl 
times  let  out  of  the  prison  by  Bambridge. 

The  Committee  find  tbat  the  said  Bambridge 
hatb  by  himself  and  bis  agents  often  refused 
to  admit  prisoners  into  the  prison,  though  com- 
mitted by  due  course  of  law ;  and  in  order  to 
extort  money  from  them,  hatb  often,  coatnrjr 
to  an  act  of  the  88nd  and  S9d  of  king  Charlei 
8,  without  their  free  and  voluntary  oonsest, 
caused  thc«i  to  be  carried  awa^  from  the  pri* 
son  gate  unto  a  publie  TictoaHin^  or  driekiag- 
bouse,  commonly  called  a  spnnging'bouoe.b^ 
longing  to  him  the  said  Bambridge  as  wsrdes, 
ancTrented  of  him  by  Corbett  bin  tipataff,  and 
bath  there  kept  tbem  at  exorbitant  charges, 
and  forced  tbem  to  call  for  more  ttqoor  tbu 
they  were  indmed  to,  and  to  apeod  mors  tkas 
they  were  able  to  afford,  to  the  defmodiog  of 
their  creditor*,  and  the  diatressing  of  thfirfii- 
mtlies,  whose  substance  they  are  coinDflled 
there  to  consume  ^  and  fbr  the  mors  efwoint) 
making  tbem  stretch  their  poor  remains  of  cre- 
dit, and  tosqueeae  ont  of  tbem  the  chsriiy  of 
their  frieqds,  each  prisoner  is  better  or  wont 
treated  aooordfaig  to  bis  expencea,  some  being 
allowed  a  handsome  Iroom  and  bed  to  tbem* 
selves,  some  stowed  in  garrets,  three  in  one  bed, 
and  some  put  in  irons. 

Thatthese  bouses  Were  fbrtber  used  by  dK 
said  Bambridge,  as  a  terror  fbr  extorting  mo- 
ney from  the  prisoners,  who  on  secority  gitea 
baye  the  liberty  of  the  rules ;  of  wbicb  Mr. 
Robert  Castell  was  an  unhappy  instance,  a  maa 
bom  to  a  competent  estate,  but  being  nnfurts- 
nately  plunged  in  debt,  was  thrown  ioto  pri- 
son  ;  he  was  first  sent  (according to  onstoo^  u» 
Corbett's,  from  whence  he  by  presents  to  Ban- 
bridge  redeemed  himself,  and,  giving  secotity* 
obtained  the  liberty  of  the  rnles  ;  notwidutsnd- 
ing  which  J  he  had  frequently  presents,  as  tber 
are  called,  exacted  from  him  by  Bambridge,  sad 
was  menaced,  on  refusal,  to  be  sent  nek  to 
Corbett's  again. 

The  said  Bambridge  having  tiins  nnlswfiil^ 
extorted  large  sums  of  money  from  bim  io  i 
very  short  time,  Castell  grew  weary  of  b«n^ 
made  such  a  wretched  property,  and  resolriog 
not  to  injure  farther  his  family  or  his  creditorf 
for  the  sake  of  so  small  a  liberty,  be  refoacd  to 
submit  to  further  exacCwns ;  upon  which  tbi 
said  Bambridge  ordered  him  to  be  re-qommit^ 
ted  t»  Corbetl'e^  where  the  small-pas  tboa 
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ngcrf,  tfMf  h  Castell  acqiMinted  him  with  hit 
Mt  bwmg  had  that  iliflteBifwr,  mui  that  he 
dreaM  it  io  Buob,  that  the  potting  him  into  a 
hoQw  where  it  was  would  oecmioo  bis  death, 
which,  if  it  happened  before  be  ooukl  settle  his 
sAin,  woaM  m  a  great  prnudioe  to  his  cre- 
ditors, and  would  expose  bia  family  to  de- 
ttniction ;  and  therefore  he  earnestly  desired 
that  he  might  either  be  sent  to  another  house, 
sr  erea  into  the  gaol  itself,  as  a  favour.  The 
nelaocholy  ease  of  this  iwor  gentleman  moved 
tbe  very  agents  of  the  said  Bambridge  to  com- 
yainoo,  as  that  they  alao  used  their  utmost  en- 
dsavooTS  to  dissuade  him  from  sending  this  un- 
happy  orisoner  to  that  inteted  house:  but 
Baabridge  forced  him  thither,  where  he  (as  he 
teed  he  shoold)  caught  the  small*poz,  and  in 
a  few  days  died  thereof,  justly  chaiging  the 
laid  Bambridj^e  with  his  daith  ;  and  unhappily 
IflSf  ing  all  bis  afiairs  in  tbe  greatest  confusion, 
asd  a  numerous  ftmily  of  small  diiidren  in  the 
aloMst  distress. 

It  appeared  to  the  Committee,  that  the  let- 
tiaf -out  of  the  Fleet  tenements  to  viotualleis, 
for  the  reeepdoa  of  prisoners,  hath  been  but  of 
lite  practised,  and  that  the  first  of  them  lett  for 
this  purpsee  was  to  Mary  Whitwood,  who  still 
eoolmnestenant  of  thesame,  and  that  her  rent 
basffom  SU  per  ann.  been  increased  to  60L 
iad  acsrtain  iramber  of  prisoneri  stipulated  to 
bs  Bade  a  prey  of,  to  enable  her  to  pay  so  great 
ai«ot;  aadttiatahe,tooroGurethelMQefitof 
biviflgnieh  a  numbCT  or  prisonen  sentto  her 
home,  hath,  over  and  above  the  increased  rent, 
heeaobli|edto  ikiaheapresenttotheaaidBam- 
Widge  of  forty  guineas,  as  also  of  a  toy,  (as  it 
ii  mllsd)  being  the  model  of  a  Chinese  ship, 
Buds  of  amber,  set  in  sihrer,  for  which  founcoie 
woid-piecm  had  been  offered  her* 

Thisis  the  first  method  of  extoiting  money 
novthe  nahappy  prisonen ;  and  when  they 


cm  00  laoffsr  hesir  the  misery  and  ezpence  of  a 
tpoBpag-hottse,  before  they  can  obtain  the  pri- 
vilege M  heing  admitted  into  the  prison,  thqr 
•re  obliged  to  oomplr  with  such  exorbitant  fees 
M  the  said  Bamhndge  thinks  fit  to  demand, 
^h'icb,ifthey  do  not,  they  are  sure,  nnder  va- 
nooi  pmtcoces,  of  beinj^  turned  down  to  the 
Mamon  side,  tf  net  put  m  irons  and  dnngeona ; 
mdthis  hubeendoiie  to  those  who  were  willing 
iMioiered  to  pay  tbe  fees  estaUiahed  by  the 
^litioo  made  by  the  judges  of  the  Common 
^  io  Tna.  Term  1737,  which  ought  to  have 
bMB  beog  ap  in  aome  public  phice  in  the  prison, 
to  which  the  priaoners  might  have  free  aocem, 
bat  wu  aaocted  by  the  said  James  Bamce, 
rormant  to  orders  of  the  said  Bambridge; 
*bi€h  taUeef  fees  seems  to  be  unreasonable, 
^(^M  it  obligea  men  who  are  committed  for 
^  boagable  to  pay  their  debu,  to  pay  such 
JJJjm  of  stoaey  as  their  dranmstances  rsnder 
»«in  auogether  nneble  to  comply  with. 

And,  notwhbstaadiogthe  payoMut  of  snob 
1*11^  feaa,  inovder  to  extort  farther  anons  from 
w^wHartunate  prisoBem,  the  said  Bambridge 
rSMy  pretends  he  baa  a  right,  aa  warden, 
^  ^a^nm  m  unlimited  povcr  of  diaogmg 


prisonen  fromroom  to  room  ;  of  tuming  thaea 
iota  the  common- aide,  though  they  have  paid 
the  master's  side  fee ;  and  loflieting  avbilrary 
puniabments  by  locking  tbem  down  in  u»- 
wholesome  dungeons,  siod  loeding  tbem  with 
torturio|f irons;  some  instances  of  which  ibU 
low :  VIZ. 

Jacob  Mendea  Solas,  a  Portuguese,  was,  ip 
far  as  it  appeared  to  tbe  Committee,  one  of  tha 
fint  prisonen  for  debt  that  ever  was  loaded 
with  irons  in  the  Fleet ;  the  said  Bambridgp 
one  day  called  him  uito  the  gate-house  of  the 
prison,  called  the  liodge,  where  he  caused  hfm 
to  be  seised,  fettered,  and  carried  to  CorbeU's, 
the  sponging-  house,  and  there  keptfor  upwards 
of  a  week,  and  when  brought  back  into  the  pr^ 
son,  Bambridge  caused  him  to  be  turned  mto 
tbe  dungeon,  called  tbe  Strong  Room  of  the 
Master's  side. 

This  place  is  a  vault  like  those  in  which  tha 
dead  are  interred,  and  wherein  the  bodiea  of 
persons  dying  in  the  said  prison  are  usually  de- 
positad,  till  Uia  coroner's  inquest  hath  passed 
upon  them ;  it  has  no  chimney  nor  fire-place, 
nor  any  light  but  what  comes  over  the  door,  or 
tbfongb  a  hole  of  about  eigfat,inches  square.  It 
is  neiuier  paved  nor  boarded ;  and  the  rough 
bricks  appear  both  on  the  sides  andtop,  being 
neither  wainscotted  nor  plastered :  what  adM 
to  the  dampnem  and  stench  of  the  place  is,  ita 
bong  built  over  the  common  sewer,  and  ad- 
joining to  tbe  smk  and  dung-hill  when  all  the 
nastinem  of  the  prison  is  cast  In  this  miser- 
able place  the  poor  wretch  was  kept  by  the  said 
Bambridge,  manacled  and  ahackled  for  near 
two  monSis.  At  length,  on  receiving  five  gui- 
neas from  Mr.  Kemp,  a  friend  of  Solas's,  Bam^ 
bridge  released  the  prisoner  from  his  cruel  oouf 
finement.  But  though  his  chams  wen  taken 
off,  his  terror  still  rsmaiaed,  and  the  mUiapfiy 
man  vras  prevailed  upon  by  that  terror,  not 
only  to  labour  mlumr  the  said  Bambridgi^ 
bat  to  swear  soo  at  random  all  that  ha  hath 
rsqmred  of  him :  and  the  Committee  them- 
selves  saw  an  instance  of  the  deep  imprsssMMi 
his  sofferinn  had  made  upon  him ;  for  on  hia 
surmising,  mm  somethingsaki,  that  Bambridge 
waa  to  return  again,  as  Warden  of  the  Fleet,  ha 
fainted,  and  the  Uood  started  out  of  his  mouth 


Captain  John  Mackpbeadris,  who  waa  hnd 
a  merchant,  is  anothsr  melaneholy  instsnoe  of 
the  cruel  use  the  said  Bambridge  hath  made 
of  hia  assumed  authority.    Mackpheadria  vraa 


a  considerable  tmder,  and  m  a  very  flooiisbiag 
cooditMn  until  the  year  17iO,  when  beiaghooai 
for  large  sums  to  the  arowa,  fbr  a  person  after^ 


wards  Wued  by  tlm  misfortunes  of  that  yeasb 
he  waa  undone.  In  Jane,  179?«  ha  waa  a'  pri« 
aoner  ia  the  Fleet,  and  although  he  had  befova 
paid  hia  commitment-lee,  the  like  fee  waa  ea* 
tortad  from  him  a  second  time;  andhe  having 


furnished  a  room,  Bambridge  i 
tvavagaat  price  for  it,  which  he  rsfased  ta  pM  | 
and  urged,  th«t  it  was  unlawful  for  tbe  warden 
to  denutnd  eattravaeant  rents,  and  offered  ta. 
pay  what  waa  legally  dae :  nolwiihsUndiag 
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which,  the  said  Bamhridcfe,  asBisted  by  the 
a^d  James  barnes  and  other  accomplices,  broke 
open  bis  room,  and  took  away  several  things 
-of  gi«at  yalae,  amongst  others,  the  king's  ex- 
tent in  aid  of  the  prisoner  (which  was  to  have 
lieen  returned  in  a  few  days,  in  order  to  procure 
the  debt  to  the  crown,  and  the  prisoner's  en- 
largement,) which  Bambridge  still  detains. 
Not  content  with  this,  Bambridge  locked  the 
prisoner  out  of  his  room,  and  forced  him  to  lie 
in  the  open  yard,  called  the  Bare*  He  sat 
quietly  under  his  wrongs,  and  getting  some 
poor  materials,  built  a  little  hntto  protect  him- 
self, as  well  as  he  could,  from  the  injuries  of 
the  weather.  The  said  Bambridge  seeing  his 
unconcemedness,  said,  "Damn  him!  be  is 
easy.  I  will  put  him  into  the  Strong  Room 
before  to-morrow ;"  and  ordered  Barnes  to 
pull  down  his  little  hut,  which  was  done  ac- 
cordingly. The  poor  prisoner  being  in  an  ill 
irtate  of  health,  and  the  night  rainy,  was  put  to 
great  distress.  ,  Some  time  aAer  this  he  was' 
(about  eleren  o'clock  at  night)  assaulted  by 
Bambridge,  with  sereral  other  persons  his  ac- 
complices, in  a  viotent  manner;  and  Bam- 
bridge, though  the  prisoner  was  nnarmed,  at- 
tacked him  with  his  sword,  but  by  good  fortune 
was  prerehted  from  killing  him ;  and  several 
other  prisoners  coming  out  upon  the  noise,  they 
'  carried  Mackpheadris  for  safety  into  another 

gentleman's  room ;  soon  after  which'  Bam- 
ridge  coming  with  one  Savage,  and  several 
others,  broke  open  the  door,  and  Bambridge 
•trove  with  his  sword  to  kill  the  prisoner :  but 
he  again  cot  away,  and  bid  himself  in  another 
Toono.  Next  morning  the  said  Bambridge  en- 
tered the  prison  with  a  detachment  of  soldiers, 
and  ordered  the  prisoner  to  be  dragged  to  the 
lodge,  and  ironed  with  great  irons ;  on  which 
he  desiring  to  know  for  what  cause,  and  by 
what  authority  he  was  to  be  so  cruelly  used  ? 
Bambridge  replied,  <^  It  was  by  his  own  au- 
thority, and  damn  him  he  would  do  it,  and  have 
his  file."  The  prisoner  desired  he  might  be 
carried  before  a  magistrate,  that  he  might  know 
his  crime  before  he  was  punished ;  but  Bam- 
hridge  refused,  and  put  irons  upon  bis  legs 
which  were  too  little,  so  that  in  forcing  them 
on,  his  legs  were  like  to  have  been  broken ; 
and  the  torture  was  impossible  to  be  endured.  * 
Upon  which  the  prisoner  complaining  of  the 
grievous  pain  and  straitness  of  the  irons,  Bam- 
bridge answered,  **That  he  did  it  on  purpose 
to  torture  biro :"  on  whicli  the  prisoner  reply- 
ing, **  That  by  the  law  of  England  no  man' 
ought  to  be  tortured  ;"  Bambridge  declared, 
<<  That  he  would  do  it  first,  and  answer  for  it 
afterwards ;"  and  caused  him  to  be  dragged 
away  to  the  dimgeon,  where  be  lay  without  a 
bed,  loaded  with  irons  so  dose  rivetted  that 
tbey  kem  him  in  continual  torture,  and  morti- 
fied his  legs. '  After  long  application  his  icons 
were  changed,  and  a  surgeon  directed  to  dress 
his  legs,  but  his  lameness  is  not,  nor  ever  can 
be  eured.  He  was  kept  in  this  miserable  con- 
dition for  three  weeks,  by  which  his  sight  is 
.^gioitly  prc^udioedy  and  in  dao^  of  being  k»t. 


The  prisoner,  upon  this  osa^,  petitioned  tbe 
jttdget,  and  after  several  raeetmgs^  and  a  fbH 
hearing,  the  judges  reprimanded  Mr.  Hog^ 
and  Bambridge,  and  declared,  <*That  a  gaoler 
could  not  answer  the  ironing  of  a  man  before 
he  was  found  guilty  of  a  crime  ;'*  but  it  being 
out  of  term,  they  could  not  give  the  prisooer 
any  relief  or  satisfaction . 

Notwithstanding  this  opinion  of  the  jadgfes, 
the  said  Bambridge  ooetinned  to  keep  the  pri- 
soner in  irons  till  he  had  paid  him  six  giibeas; 
and  to  prevent  the  prisoner's  recovering  dt- 
mages  for  the  cruel  treatment  of  him,  Bam- 
bridge indicted  him  and  his  principal  witoena 
at  the  Old  Bailey,  before  they  knew  any  thing 
of  the  matter ;  and  to  support  that  indictmeat, 
he  had  recourse  to  subornation,  and  turned  two 
of  his  servants  out  of  places  which  they  had 
bought,  because  they  would  not  swear  falsdj 
that  the  prisoner  had  struck  the  said  Bam- 
bridge, which  words  he  had  inserted  io  af- 
fidavits ready  prepared  for  signing',  and  whick 
they  knew  to  be  false.  As  soon  as  they  were 
apprized  of  it,  they  applied  to  the  lord  mayor, 
who  ordered  the  grand  jury  down  to  the  Fieet, 
where  they  found  that  Bambridge  was  the  ag- 
gressor. But  the  bill  against  the  prisoners  be- 
ing already  found,  the  second  inquiry  was  too 
late. 

The  prisoners  being  no  longer  able  to  bear 
the  charges  of  prosecution,  which  bad  already 
cost  100/.  and  being  softened  by  promises,  am 
terrified  by  threats,  submitted  to  plead  guilty, 
on  a  solemn  assurance  and  agreement  made 
with  Bambridge  before  witnesses,  of  having  but 
one  shilling  fine  laid  upon  them  ;  but  so  soon 
as  they  had  pleaded  guilty,  Bambridge  took 
advantage  of  it,  and  has  continued  harassiDg 
them  and  their  securities  ever  since. 

The  desire  of  gain  urged  tbe  said  BTambridge 
to  the  preceding  instances  of  cruelty ;  but  a 
more  diabolical  passion,  that  of  malice,  animated 
him  to  oppress  captain  David  Sinclair  in  tbe 
following  manner : 

At  the  latter  end  of  Jiine  or  begmning  of 
Jnlv  last,  the  said  Bambridge  declared  to  tbe 
said  James  Barnes,  one  ot  the  agents  of  bis 
cruelties,  *«That  he  would  have  Sinclair^i 
blood ;"  and  he  took  the  opportunity  of  the6rst 
festival  day,  which  was  on  the  first  of  Augost 
following,  when  he  thought  captain  Sinclair 
might,  by  celebrating  the  memory  of  tbe  late 
king,  be  warmed  witn  liquor  so  rar  as  to  give 
him  some  excuse  for  the  cruelties  which  be  in- 
tended to  inflict  upon  him.  But  in  some  mea- 
sure he  vras  disappointed  ;  for  captain  Sinclair 
was  perfe<;tly  sober,  when  the  said  Bambrid^ 
rushed  into  his  room  with  a  dark  lantboro  in 
his  hand,  assisted  by  liis  accomplices  Jamea 
Barnes  and  William  Pindar,  and  sopported  by 
his  Usual  guard,  armed  with  mnsketsaod  bayo- 
nets, and  without  any  provocation  given,  ron 
his  lanthom  into  captain  Sinclaif's  face,  seized 
him  by  the  ooHar,  and  told  him  he  most  come 
alonjg  with  him :  oaptaib  Kindair,'  thoegb  sur- 
prized, naked  for  what,  and  by  what  aotboHty 
heso  treated  bimP  Upon  which  Bamet  m 
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tfaemtteixed  captm  Sioclaii^  wbo  itill  de« 
nringf  to  knowv  by  wbat  authority  ihey  to 
aboMd  kim,  BBinbridf(e  flatly: insulted  him, 
and  itrMk  him  with  )in  cane  on  the  head  and 
shouldera,  wbibt  he  was  held  fast  by .  Pindar 
and  Bareea^  8uoh  base  and  scandalous  ange 
of  this  gentleintn,  who  had  in  the  late  won  al- 
ways sij^aalized  himseir  with  the  greatest  cou* 
nge,  gallanlry  and  honour,  in  the  set'vice  of  his 
osuQtry  npon  many  the  most  bra^e  and  desperate 
oecasioos,  most  l»e  most  shocking  and  intole«> 
rable ;  yet  captain  Sinclair  bore  it  with  patience, 
refosiog  only  to  go  out  of  his  room  unless  he 
wasfuraed;  whereupon  the  said  Bambrrdge 
thrmtened  to  run  his  cane  down  his  throat,  and 
er4lered  his  guard  to  stab  him  with  their  bayo- 
nels,  or  drag^  him  down  to- the  said  dungeon, 
called  the  wrong  Room  $  tlie  letter  of  which 
they  did,  and  Bambridge  kept  lum  confined  in 
tbat  damp  and  loathsome  p)ace^ti)l  he  had  lo•^ 
the  use  of  his  limbs  and  memory,  neither  i>r 
which  has  be  |>erfect|y  recofer^  to  this  day. 
Many  aggrsLvating  cvuehies  were  used  to  make 
his coBfio«imeot more  ^rrible  ;  and  when  Bam- 
bridge found  he  was  in  danger  of  immediate 
death,  he  removed  him,  for  fear  of  his  dying  in 
duress,  and  caused  him  \o  be  carrietl  in  a  d  ving, 
conditioQ  from  tliat  dungeon  to  a  n^m  where 
there  was  no  bed  or  furniture ;  and  so  unmer- 
cifully prevented  his  friends  having  any  access 
to  him,  ihat  he  was  four  days  without  the  least 


It  appeared,  to  the  Committee  by  .the  evidence 
sf  a  surgeon  and  olherst  who  were  prisoners  in 
the  bous^  that  when  captain  l^inclair  was  forced 
into  that  loaibsome  dungeon  he  waa  in  perfect 
healih. 

Captain  Sinclair  applied  for  remedy,  at  law 
agaiottt  the  said  cruelties,  of  Rambri4ge,  and 
bid  procured  a  Habeas  Corpus  fpr  his  witnesses 
to  be  brought  before  the  sessions  of  Oyer  and 
Terinineri  wbjen  the  sajd  Bamliridge,  by  colour 
of  hit  aasumed  authority  as  warden,  t^k  the 
•aid  writs  of  Habeas  Corpus  from  the  officer 
wboM  duty  it  was  to  make  a  oeturo  of  them, 
aud  coqimanded  him  to  keep  out  of  the  way, 
whilst  bo  himself  v»ent  tu  the  Old  Bailey,  and 
immediately  indiqteil  captain  Sinclair  and  such 
of  his  witnesses  as  be  knew  he  could  not  deter 
^y  threats,  or  prevail  with  by  promises  to  go 
from  tbe  truth. 

Captain  Sinclair  had  temper  eoongh  td  bear 
patiently  almost  insupportable  injuries,  and  to 
^e>erve  himself  for  a  proper  occasion,  when 
juuica  shoukl  be  done  him  by  tbe  taws  of  thcf 
mim. 

But  the  said  Bambridge  has  forced  others 
■7  wrongs  and  injuries  beyond  human  bear- 
^»  to  endeavour  the  ..avenging^  injuries  and 
<^Ppresaiona  w^ch  they  could  no  longer  endi^re. 
Aod  i/L  appeared  to  the  Committee,  that  tbe 
>aid  Bambridge,  in  order  to  avoid  the  punish* 
tni  nt  doe  to  these  crimes,  bath  committed 
^^ter^aad  hath  not  only  denied  admittance  to 
the  solicitors,  Who  ni»Jit. procure  justice  to  the 
^Q)ored  prisoners,  and  in  open  defiance  to  the 
nw,  disoljeyed  tha  kuig's  wnts.  b«t  hath  also 
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seduced  some  by  indulgipig  tliem  in  riot,  an4 
terrified  others  with  fear  of  duress,  to  swear  to 
and  subscribe  such  false  affidavits  as  he  thought 
fit  to  prepare  for  them,  on  several  occasions^ 
in  all  which  wronjgs  and  Oppressions  John  Eve- 
relt  also  acted  as  one  of  the  said  Bambridge'a 
wicked  accomplices. . 

.  That  the  said  Baml^ridge  being  asked  by  tha 
Committee,  *'  By  what  authority  he  pre^ade4 
to  put  prisoners  into  liungeoos  and  irons  ^"  ao« 
swered,  **  That  he  did  it  by  his  own  a«tbority 
as  warden,  to  preserve  the  quiet  and  safety  of 
the  custody  of  tlie  prison." 

But  it  appeared  to  the  Conomittee  by  the 
exiaminatioQs  of  many  witoessest  that  before 
the. time  when  Gybbon  and  the  said  Bambridgf 
acted  as  deputy -wardens  under  Mr.  HugginSj 
,tbe  quiet  and  safety  of  the  custody  were  very 
well  preserved  without  tlie  use  of  irons  or  dun- 

g^OQS. 

That  the  two  dungeons,  called  the  strong 
room  on  the  master's  side,  and  the  strong  room 
on  tbe  common  side,  were  both  built  Mrilhin 
tbe<^  few  years  ;  and  that  the  old  method  of 
punishing  drunken  aod  disorderly  persons  was 
putting  them  in  the  stocks ;  and  the  punish* 
ment  of  those  who  had  escaped,  or  attempted 
to  escape,  was  putting  them  upon  a  tub  at  the 
gate  of  the  prison,  by  nay  of  public  shame,  or 
securing  them  without  irons,  in  their  proper 
rooms  for  some  days. 

And  that  the  said  dungeons  were  built  m 
defiance  of,  and  contrary  to  the  declaration. -pf 
the  lord  King,  when  lord  chief  justice  o£  tim 
Common  Pleas ;  who,  upon  an  application 
made  to  him  on  behalf  of  tlie  prisoners  of  tli« 

Fleet,  when  Mr.  Huggins  and  Qybben 

urged  that  there  was  danger  of  prisoners  es- 
caping, declared,  tliat  they  might  raise  their 
wallslpigher,  but  that  there  should  be  no  prison 
within  a  prison. 

That  upon  the  strictest  enquiry,  tbe  Com- 
mittee could  not  find  that  any  prisoners  in  the 
Fleet  for  debt  l»ad  been  put  in  irons  before  the 
said  Mr.  Huggins  had  the  office  of  warden.    • 

That  it  is  not  the  only  design  of  the  sa^ 
Thomas  Bambridge  to  extort  money  from  his 
pri8onecs,.^f  they  survive  his  inhuman  treei- 
ment,  hut  he  seems  to  have  a  farther  view,  in 
case  it  catises  death,  of  possessing  himself  of 
their  effects.  One  remarkabte  proof  of  which 
the  Committee  think  proper  here  to  insert,  viz. 

Mr.  John  Holder,  a  Spanish  merchant,  was 
a  prisoner  in  the  Fleet,  and  had  a  room  which 
he  fitted  up  with  his  own  furniture,  and  bad 
with  him  all  his  books,  accounts  and  writinips, 
and  other  effects,  to  the  value  of  about  SO,OOQ/. 
which  he  declared  by  affidavit,  upon  the  fol- 
lowing occasion : 

The  said  Thomas  Bambridge,  by  force, 
turned  tlie  said  Mr.  Holder  over  to  tbe  common 
side,  and  took  possession  of  bis  room,  io  which 
all  his  efiects  were. 

Mr.  Holder  remonstrated  strongly  igaiMl 

this  usage,  and  Bambridge  refusing,  to  restora 

him  to  his  room,  or  possession  of  his  elleets,  b« 

made  a  proper  affidavit  ia  order  to  appi/  tojbw 
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fn^gm  Ibr  r^tf,  aad  dedtred  that  he  feared 
his  efieAs  might  be  embeszled  whilst  he  vas 
ihus  mjasily  foroed  ftom  the«i|  and  tiiai  he 
feared  Bambridge's  cruel  treatmeot  of*  him 
Woiild  be  the  caute  of  his  death :  the  raiseriea 
ti  the  oommoo  aide,  which  he  dreaded,  had 
•qch  an  effect  upon  him  (beiog  a  man  of 
im  adnuioed  age,  and  accnstomed  to  live  in 
itaae  and  ptenty,)  that  it  threw  him  into  sudh  a 
fit  of  sickness  as  made  bis  life  despaired  of,  and 
in  his  illness  he  often  declared,  "  That  ihe  vil- 
Udn  Bambridge  would  be  the  occasion  of  his 
death."  Which  proved  true;  Ibr  Bsmbridge 
Imliiig  Mr.  Holder  like  to  die  in  the  duress 
Which  he  had  pot  him  into,  (for  his  own  sdke, 
to  aroid  the  pmiishment  i&flicted  by  law  upon 
'gaolers  who  so  inhumanly  destroy  their  pri- 
soners) permitted  him  to  l>e  carried  hick  to  his 
room,  where  in  a  few  days  he  died  of  the  ssid 
sickness,  contracted  by  the  said  forcible  re- 
ftioval  of 'him  to  the  common  side  by  Bam- 
bHdffe,  as  aibresaid. 

Mr.  Holder  by  his  last  will  appointed  msjor 
'Wilson  and  Mr.  John  Pigott  trustees  for  nis 
'jm,  a  youth  of  about  13  years  of  age,  who  had 
aceompanted  him  m  the  tikne  of  his  Confine* 


This  young  gentleman,  after  his  'filtherVi 
death,  lodced  up  his  effects  hi  aeveral  tranks 
'and  bojres,  and  delirered  the  keys  thereof  to' 
|lr,  Pigott  as  his  titistee,  who  locked  up  the 
room  and  took  the  key  with  him :  hot  the  said 
Thomas  Bambridge  caused  the  said  room  to  be 
bffoke  open  by  Thomas  King,  another  of  his 
aocompnoesi  and  cMised  the  said  eflbcta  to  be 
'"■eized,  after  that  hc^,  Bambridge,  had  forced 
Mr.  Pigott  out  of  the  prison,  (though  a  prisoner 
in  ezecation)  and  locked  down  major  Wilson 
(the  other  trustee)  in  the  dungeon,  to  nrerent 
their  taking  any  inventory  in  hefaalf  of  Hie  heir 
at  law,  then  an  orphan.  , 

These  e?il  practices  of  letting  cot  prisoners, 

-extorting  exorbitant  fees,  sofiering  escapes,  and 

-exercising  all  sorts  of  inhumanity  for  gain, ma^  Id 

.  a  gi^t  measure  be  imputed  to  tne  venality  of  the 

'  warden's  office ;  for  the  warden  who  buys  tlie 

'^  privilege  of  punishing  others,  does  consequently 

•ell  his  fbi^earance  at  higli  rates,  and  repair  his 

owh  chai^  and  loss  at  the  wretched  expence 

of  the  ease  and  quiet  of  the  miserable  oljects  In 

bis  custody. 


trpon  the  whole  matter  tlie  Committee  came 
tb  the  following  ResdiUions,  via. 

Resolved,  That  it  appears  to  this  Commitfee, 
that  Thomas  Bambridge,  the  acting  warden  of 
the  prison  of  the  Fleet,  hath  wilfully  permitted 
aeveral  debtors  to  the  crown  in  great  sums  of 
money,  as  well  as  debtors  to  divers  of  his  ma- 
jesty's subjects,  to  escape ;  bath  been  guilty  of 
the  most  notorious  breaches  of  his  trust,  great 
extoHions,  and  the  highest  crimes  and  misde- 
meanors in  the  execution  of  his  said  office ; 
and  hath  aibitrarily  and  unlawfully  loaded  with 
irons,  put  intu  dungeons,  and  destroyed  pri  * 
aoners  for  debt  under  his  charge,  treating  them 
Uk  the  most  barbarous  and  cruel  manner,  in 


ProceedhgB  An  the  HmJKB  tf  Ckmm&Mt  SfC      [9% 

h1|;h  vkdsilni  and  cotrtenipt  of  dierlMrs  of  tbh 
kingdohi. 

Resolved,  That  it  appears  to'tfiisCMNnillse, 
that  John  Hogghis,  esq.  late  warden  of  tfai 
prison  of  the  Fleet,  did,  during  the  thne  of  In 
wardensbip,  wilibtiy  periifit  many  eonsidersUe 
debtors  In  his  custody  to  escape,  and  was  no- 
toriously guilty  of  great  breacheoof  hntrort, 
extortions^  cruelties,  and  other  liigh  criaa 
and  misdemeattors  in  the  ebncotlon  of  his  M 
office,  to  the  great  oppmsion  and  rain  of  mny 
of  the  subjecto  of  thisliiigdom. 

The  Besolations  of  the  Committee  beiiig  st- 
TersUy  read  a  second  time,  were,  upon  the  ques- 
tion severally  pot  thereupon,  agreed  unto  bj 
the  House,  and  are  as  follow,  viz. 

Resolved,  nem.  con.  Tint  Thttoas  Bsfli- 
bridge,  the  acting  warden  of  the  prison  of  the 
I^eet,  hath  wllfiilly  permitted  several  debton 
to  the  crdwn  in  great  sums  of  money,  as  wdl 
as  debtorito  divers  of  his  majeaty'a  aobjeeb^to 
escape;  bath  been  guilty  of  the  most  nOlorioos 
breaches  of  his  trust,  great  oaioHionB,  atfd  the 
highest  Crimea  and  misdemeanors  in  the  eie- 
ention  of  his  said  office :  and  hath  arbitiarily 
and  onlawfully  loaded  with  irons,  put  iatodos- 
Koons,  and  destroyed  prisodera  for  debt  usdtf 
-his  ciiarge,  treatii^  them'  in  the  moat  barba/siK 
and  cruel  manner,  in  hich  violation  and  eoii- 
tempt  of  the  laws  of  this  kingdom. 

Resolved,  nem.  eon.  That  John  Hng^, 
esq.  lato  warden  of  the  prison  of  tlie  Fleet,  did, 
during  tile  time  of  his  Wardensbip,  wilfully 
permit  many  codssderable  debtors,  in  bis  coi- 
tody,  to  eaeape ;  and  was  notoriotisly  guilty  of 
great  breaches  of  his  trust,  extortions,  crod* 
ties,  and  otfler  high  crimes'  and  misdemesoon 
in  the  exectition  of.  his  said  office,  to  the  great 
oppreasioo  and'  rtifh  of  many  of  the  'Aobjects  of 
thishioj^om. 

Resolved,  That  it  «ppeara  to  ibis  flooae, 
That  Barnes  Barnes  %^as  an  agent  of,  snd  in 
aeobtnpKlce  with  the  sidd  Thomas  Bambridgo 
in  the  commission  of  his  sard  crimes. 

R^SoAved,  That  it  appeare  to  this  Roo^f 
that  Willlakn  Phidar  wits  an  agent  of,  aod  to 
aeecmiplice  with  the  said'Thomas  Bainbridgs 
in  thecommiteion  of  his  said  crimes. 

Resolved,  Tfiat  it  appears  'to  this  Hooff, 
that  John  Everett  wsb  ^n  i^eot  of,  sod  so 
accomplice  with  the  said  Thomas  Bsnbiid|^s 
in  the  commi^ion  of  tfts  said  crimes. 

Resolved,  That  it  appears  to  'this  Hoii«i 
that  Thomas'  Kfng  was  an  slgMit  of,  and  *» 
accomplice  with  the  said  Thomas  BaaHffvlgo 
in  thecomotfssion  of  his  said  crim'es. 

Resolved,  nem.  ton.  That  an  huWIe  sd- 
dress  be  presentedtit'hismaiefrty  that  be  «til 
be  graciously  pleasM  to  direct  his  sttomcV- 
general  forthwith  to  prosecute,  in  the  n»rt 
effectuaf  manner,  ^e  said  Thomas  Biatibrj4* 
for  his  siid  crftoes. 

Resolved,  n/?»i.  aw.  Thatan^littdble  sd* 

dress  be  presented  to  his  majesty  fli>i^lt^^' 


be  graciously  ^teased  to  tlrrect  tis  attornef' 
general  forthwith  to  prosecute^  in  tbs  9^ 


m] 


Trill  ^Jtht  Bitgemt. 


h.v^y;m» 


im 


tfi^ctetoiwiav  tke  84»^  JqbD  Hoggipi  fvr 
hit  nid  orimef. 

Refplf«4»  That  «^  bumble  add^esfthf  pre- 
Msted  lo  b«|  mtifaXy  that  be  will  b^  graciously 
fleiM  to  diraci  bia  attpraey-generml  fortb* 
vith  to  piwocote,  in  the  moat  effectual  manner, 
tbe  said  Jaqaea  Barocs,  William  Pindar,  Jobn 
Eierett,  and  Tbomaa  Kiag,  for  tbeir  aaid 


Ordered,  Tbat  tbe  said  Tbookas  Bambridge 
ba  commit^  elm  prisoner  to  bia  maiesty'9 
l^aol  of  Newgate',  and  tbat  Mr.  Speaker  do 
iBiie  bis  warrants  aocordiogl  v. 

Ordered,  Tbat  tbe  aaid  Jobn  Hnggma,  ^s^ 
be  etunoiitt^d  close  prisoner  to  bia  majettj'a 
|[oal  of  Newgate,  and  tint  Mr.  Spcak^  do 
urae  his  warrants  apcordingly. 

OMered^  That  tbe  said  James  Bamea  be 
committed  close  prisoner  to  bia  majesty 'a  % 
(ff  Newgate,  and  tbat  Mr.  Speaker  do  iasue 
wanraots  accordingly. 

Ordered,  Tbat  the  si^id  William  Pindar  be 
eoininitted  doee  prisoner  to  bis  miyesty's  gaol 
of  Newgate,  and  tbat  Mr.  Speaker  do  issue  his 
warranta  accordingly. 

Ordered,  That  tbe  said  Jobn  E?ereU  be 
ONunitted  ekiae  prisoner  to  bis  majesty's  gaol 
of  Newgate,  fuid  tbat  Mr.  Speaker  do  issue  bia 
?arranu  aooo^dingly. 


.  Ordered,  Tbat  tHe  aaW  Thomu  King  be 
contmitted  dose  prisoner  to  bia  majeatv*«  gao| 
of  Newgate,  and  tbat  Mr.  Speaker  do  isfoo 
bis  warranta  accordingdk. 

Ordered,  nem.  con.  That  leate  be  given  tfl| 
bring  in  a  Bill  lo  disable  tbe  aaid  Tboouia 
Bambridge  to  bold  or  exeoote  tbe  office  o( 
warden  of  tbe  prison  of  tlie  Fleet,  or  to  bav^ 
or  exercise  any  authority  relating  thereto; 
and  tbat  Mr.  (%lethoTpe,  Mr.  Barl,  the  lord 
Percivall,  and  Mr.  Hughes  do  prepare  and 
bring  in  the  aame.* 

Ordered,'  nem,  con.  Tbat  leave  be  giten  ^ 
brinff  in  a  Bill  for  better  regulating  tbe  priaoq, 
of  the  Fleet,  and  for  more  effectual  prevent* 
ing  and  punishing  arbitrary  and  illegal  prao- 
ticea  of  tbe  warden  of  the  said  prison ;  and 
tbat  Mr.  (kflethorpe,  Mr.  CorOiwaU,  Mr.GUin* 
ville,  and  Mr.  Hughea  do  prepare  and.  bring  ii^ 
tbe  same. 

Which  BiUa  paaied  into  a  Inw. 

They  also  enquired  into  tbe  itate  and  oondi- 
tion  of  tbe  Marsbaltea  priaon,  and  ordered  n 
prosecution  against  William  Acton  for  murder. 
Sea  tbe  foUowmg  Cases. 

*  As  to  some  of  tbe  proceedings  beraupen, 
see  4  Hataell'a  Precedenta,  ti^Ie  ImpeacboMnl^ 
chap.  3. 


479.  The  Trial  of  John  Huogins,*  esq.  Warden  of  the  Fleet  Prison^ 
fbr  the  Murder  of  Edward  Ame,  at  the  Session»-Houise  vt^ 
the  Old-B^iley,  May  21,  before  Mr.  Justice  Page,  Mr.  BaroQ 
Carter,  and  others  his  Majcstjr's  Justices :  3  Qeqrgb  II.  a.  »• 

thoq  g^iltv  of  tbe  felony  and  murder  wh^iifC 
tbon  standest  indicted,  or  Not  Guilty. 


TfUMday,  Mt^  SO,  1799. 

Piadamation  was  made  fbr  all  persona  con- 
ttniadle  attend. 

C/.  of^rr.  You  good  men,  tbat  ^re  im- 
puinelled  toenonire,  ^.  anawer  to  yonr  names, 
apdsare  yonrOQes.  Jobn  Buggina,  hold  op 
%  band.  (Which  be  did.)  ' 
^^k.  Thou  standeat  indieted  by  tbe  naine 
JfJobn  Biiggioa,  eaq.  warden  of  the  Fleet,  ke. 
[|b^  lodiclment  being  inserted  with  theSpe- 
w  ?f  rdict  at  the  end  oK  Ibie  Trial,  ia  omitted 
^•]    How  aayest  thou,  Jobn  Uuggios,  art* 

*  «Be  Fitnuib.  1T7.  1  Bam.  3M,  396.  S 
Jnj-WS.  Slordflaym.  1574^  East's  Pleaa 
^Sie  Crown,  chap.  6,  §  99.  See,  too,  8  Term 
^*  447,  and  tbe  Cases  which  follow  this  Ar- 
We.^«ke,ioo,sP.Wins.494. 
'.  t  ThsseTrials  of  Hi^ns,  Bambridge  end 
^^.  were  all  taken  m  ahort-hand  by  Mr. 
2f^  1^,  (Clerk  to  the  Committee  appointed 
**«fuieioto  tbe  nola  of  the  Fleet,  ManibaN 
1*^  nn>)  who  in  his  life«time  asked  900/.  for 
«laq»^ol|bMn.   Armermikm^ 


Wiiggin$,  Not  Guilty. 
CierS.  Hqw  wilt  thou  be  tried  f 
Hugajuu.  By  God  and  my  couptij. 
CUrk.  Godsa^ibe^agooddq!|p?emi9e» 

WeintidQ^^  May  91.  ^^^^^ 

Proekmation  waa  made  ibr  infbrmation. 
Ckrk.  Then  the  priaoner  at  the 'bar,  thnss 
men  that  thoo  ahak  bear  called,  and  personally 

rear,  are  to  paaa  between  owr  aofcragn  km 
lung  and  thee,  noon  the  trifl  of  thy  MeiaA 
death}  therefeva,  ifthon  wiholudlcngntheaaj 
or  any  ef  them,  thy  time  to  speak  ia  aa  tbeflp 
come  to  thebookto  be  awom,  before  they  af« 
aworS. 

JUBT. 

Thomaa  Clayton, 
John  Hoar, 
MartbWardell, 


Philip  Fmafaard, 
John  Fillebrown, 
Peter  Sojonmey, 
Thomas  Gregg, 
John  Biilward, 
Daniel  TViwn, 


Ckrh.  jQlp 


RiohardPStt, 
John  Price, 
Jamea  King. 

Bngginay  hnU  op  thy 
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(Which  he  did.J'  You  of  the  jdry  look  apon 
the  prisonei'  (and  \vzs  going  od.) 
'^  Muggins,  My  Ion),  the  distance  is  too  ^reat 
to  be  heard :  1  desire  I  may  come  to  the  inner 
bar ;  for,  my  lord,  when  any  incon?enieooe 
happens,  it  is  the  constant  rule  to  admit  the 
pns')ner  to  come  there':  it  was  done  in  the  Case 
Ofili^anders  and  Clifton. 

Mr.  Just  Page.  Whenever  the  Court  con- 
<;eives  an  inconvenience,  it  has  been  allowed  : 
but  J  cannot  allow  it  til)  then. 

Clerk.  Yon  ifeutleioen  of  the  jury  look  upon 
the  prisoner;  be  stands  indicted  by  the  name 
0^  occ. 

.  Front  the  Indictflsent  mutatu  *nutandis, 

'  Huggins.  I  must  desire,  my  lord,  to  have 
the  indictment  read  in  Latin.  (Which  was  ac- 
cordingrlv  dour.)* 

Mr.  Holland.  (Member  of  pariiament  for 
Cbippetihum.)  My  lord,  and  you  (gentlemen 
of  tnc  jury,  I  am  of  counsel  for  the  kiog^;  and 
this  U  an  indictment  a g^ainst  John  Huggins,fur 
ardini^  and  abettinj^  James  Barnes  in  the  mnr- 
der'of  Edward  Arne;  that  John  Huggins  was 
warden,  and  6ne  James  Barnes  was  then  bis 
a^ent,  who  did  in  November,  in  the  lltb  year 
of  his  late  majesty,  make  an  assault  upon  Ed- 
ward Arne,  and  took  Arne  involuntarily,  and 
confined  him  in  the  strong  room  (without  the 
comfort  of  fire,  close-stool,  or  other  utensil), 
bailt  near  the  place,  where  excrements  are 
iJirowD  out,  a  place  very  onwholesome,  aad 
iDost  dangerous  to  the  health  ;  that  Arne  fell 
mck  in  the  said  roon),  and  languished  till*  the 
7th  uf  December^  and  then  dieil;  that  Hug- 
ginsj  through  his  cruel  disposition,  being'  an 
oppressor,  of  the  prisoners,  did,  &c. 

Herj.  Cheshire.  My  lord,  and  you  gentlemen 
of  the  jury,  James  Barnes,  who  stands  indicted 
for  the  murder  of  EdwaN  Arne,  is  fled  from 

£itiee ;  and  John  Huggins  the  prisoner  at  the 
r,  also  stands  indicted  for  aiding  and  abetting 
in  the  said  fact.  He  was  then  warden  of  the 
Fket,  and  bad 'the  custody  and  care  of  the  pri- 
soners then  committed  to  his  charge;  there- 
fore it  will  be  necessary  to  let  you  know  what 
bounds  the  law  sets  to  gaolers^  and  to  prisoners. 
The  law  sets  fences  to  them  both:  the  gaoler 
is  to  be  ifTOtected  in  bia  duty,  sopporl^  and 
aMidtaiiicd  in  it;  and  it  is  justifiable,  if,  io  de- 
fence of  himself,  he  destroya  a  man,  and  com- 
mits an  act  of  felony :  od  the  other  baud,  if  by 
toy  unnecessary  tyranny,  or  restraint,  anj^  of 
fhe  prisoners  come  by  an  untimely  death,  it  ia 
nnrder  in  the  gaoler ;  and  this  last  is  princi- 
paUv  necessary  for  your  attention. 

Edward  Arne,  on  the  ISth  of  May,.47S5, 
was  committed  upon  mesne  process ;  he  was 
a  quiet,  peaceable,  and  inoffensive  man,  and 
continued  so  till  September  in  tb^t  year ;  the 
gentleman  at  the  bar,  not  content  with  the  same 
necurity  ilmt  )aii  prefiecessors  had,  took  it  in  his 
bead  to*niake|i  s^ro^g  room,  which  was  built 
jabout  three  .mont))s))efore  the  death  of  Edward 
■ 

*  See  a  Notf ,  in  vpl.  13,  p.  1293. 
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Arne ;  it  was  )ike  a  vanlt,  built  over  liie«0Bi« 
mon  sewer,  near  a  laystall,  where  the  filthy 
matter  was  lodged,  nothing  but- bricks  and 
mortar,  not  tiled  or  pointed  ;  and  in  this  eoo- 
dition,  about  September,  one  Barnes,  aerraot 
of  the  defendant,  came  to  the  said  Ame,  as  be 
was  sitting  in  the  cellar,  rushed  upon  him,  aad 
took  him  away  to  the  dungeon,  a  place  where 
nobody  had  been  put  in  before;  in  this  mid 
place  of  restraint  he  was  confined,  though  he 
was  in  a  quiet  condition :  thece  was  no  fire,  nor 
fire-place,  no  lit;ht  but  through  a  bole  over  the 
door,  and  a  little  hole  by  the  side,  big  enough 
to  put  a  quart  pot  in  at ;  there  was  not  the 
want  onlv  of  fire^  or  fire  place,  but  thece  was 
no  chamoer-pot,  no  convenience  for  the  ease  of 
nature,  ho  that  it  most  fall,  and  he  convene 
with  it :  the  place  was  so  moist,  that  drops  of 
wet  ran  down  the  ^all.  The  rann  immediately 
lost  his  voice,  his  throat  was  swelled,  and  his 
clothes  rotted  with  the  dampness  of  the  place, 
and  the  poor  man,  having  a  feather-bed,  crept 
into  it,  and  the  feathers  stuck  close  to  him,  and 
in  this  condition  he  lay;  but  one  day,  the  door 
being  open,  he  got  out,  and  ran  into  the  com- 
mon hall ;  he  looked,  gentlemen,  nM>re  like  a 
feathered  fowl,  than  an  human  creature.  This 
was  represented  to  Mr.  Iluggins,  who  gene- 
rally lived  in  the  country ,**and  did  not  come  to 
the  gaol  so  often  as  he  ought;  but  at  one  time^ 
when  he  was  at  the  prison,  he  saw  the  mas, 
and  the  poor  man  just  saw  him,  his  eye  fell, 
the  door  was  closed,  and  he  died :  the  warrleo, 
gentlemen,  had  the  door  shut,  and  ordered  him 
to  be  locked  up,  and  he  continued  so  locked  up 
from  September  till  the  SOth  of  October;  aad 
it  is  wonderful  to  think  (if  he  had  ni^t  been  a 
man  of  a  very  strong  frame^  how  be  coold  bate 
continued  there  so  long,    it  moved  thecom- 

Cion  of  his  fellow- prisoners,  who  applied  to 
i  him  released  out  of  that  place,  hut  that 
not  being  done,  a  little  care  was  taken  to  at> 
tend  him.  Gentlemen,  at  the  time  when  Mr. 
Gyhbon  was  deputy,  some  of  the  prisoners 
asked  him,  Why  he  did  not  take  care  of  Ante, 
for  the  man  cannot  speak?  And  answer  was 
made  by  Barnes,  Let  him  die  and  be  damned; 
and  this  was  in  tlie  presence  of  the  warden. 
Gentlemen,  1  must  observe  to  yon,  that  for  se- 
curity of  the  lives  of  prisoners,  the  coroner's 
inquest  ought  to  sit  upon  them,  to  see  if  any 
marks  could  he  ibnnd  to  give  an  informatioD  of 
tbe  cause  of  death,  but  this  was  not  done:  this 
is  the  substance  of  the  evidence,  which  cannot 
be  aggravated. 

Att.  Gen.  (sir  Philip  Yorke,  afterwaids  etrr 
of  Hardwick  and  Lord  Chancellor).  Hy  lord, 
and  you  gentlemen  of  the  jury,  1  am  oreooo- 
sel  for  tbe  kinff,  and  this  prosecution  iitbe 
elR?ct  of  a  useful,  compassionate  enquiry  cos- 
ceming  the  gaols,  so  it  was  found  necvstafy 
to  brin^f  the  cause  before  you,  tba(  gaolers  may 
be  punished,  who  have  opportunity,  and  bsv« 
endeavoured  to  oppress  the  unfrrtunate  peiffo^ 
under  their  charge  an«t  power.  It  isncuciiaiy 
there  should  I 
sonsi 

1 


e  should  be  gaols  and  prisons,  nnd  that  p^ 
I  should  be  under  conllnement  j  .but  po^  >^ 
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far  Oit  Munkr  nfEdtetmt  Ame. 
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^olers  to  hate  it  in  their  power  ib  oommit  op- 
pretsiotn  ami  cruelties,  to  the  loss  of  the  lires 
of  his  majesty's  subjects:  if  the  efidence  be 
true,  which  shall  be  offered  to  you,  this  will 
appear  to  be  an  ibstance  of  the  utmost  op- 
presaioD,  and  the  utmost  cruelty.    Mr.  Hogf- 
0ns  was  warden  of  the  Fleet  prison,  and  had 
the  care  and  custody  of  the  prisoners,  and 
ou^ht  personally,  or  by  his  deputy,  to  take 
care  of  them,  and  so  is  answerable  for  them  : 
Mr.  £dward  Arne  came  a  prisoner  in  May 
1725,  and  continued  there  dll  he  died.    At  his 
first  coming  in,  he  lodffred  with  one  Robert 
Sbm  w  ;  Init  some  difference  happening  between 
th«*fn,  be  was  turned  out  of  that  room,  and  lay 
in  the  aotnmon  hall.    This  unhappy  man  was 
said  to  be  disordered  in  his  senses,  which  his 
oppression  might  reasonably  occasion ;  he  was 
an  inoflaosiye,  quiet  roan  ;  but  about  this  time, 
there  was  a  new  scheme  of  baring  a  prison 
withio  a  prison,  w  hich  was  the  occasion  of  their 
coiitmttttng  oppressions  nnon  the   prisoners. 
This  strong  room  was  then  erected  in  the  man- 
ner uf  a  yault,  commonly  called  a  dungeon ; 
there  waa  no  window,  no  chimney ;  it  was 
built  with  bsre  brick  and  mortar:  upon  what 
occasion  it  was  built,  the  prisoner  will  give  you 
an  account,  if  he  had  any  autliorit}^  for  build- 
ing it-    Gfllolers  are  fo  take  care  ot  prisoners, 
but  not  to  build  dungeons  to  put  them  in ;  th( 
waila  were  not  dry,  but  very  damp  anc 
wholeaonie,  as  usually  such  places 
While  Ame  was  standing  in  the  oellac/Jnoffen 
■■**ly«  Barnes,    who  waa.entrustejf  ^ilh  the 
care  of  the  prisoners,  seized  him  ^<^  pm  him  ' 
in  this  place,  and  he  was  therefC^  without  any  i 
naBDerotproyision  to susUpn *,ife .  there  waa  ' 
a  httlehole  where  you  m^t    „t  ^  litHe  drink 
thmogb,  sometimea  he/IJd  an  opportunity  of 
^*"'?  "T*  *'*^  •^T^times  none.  Under'^tliis 
IS      iil*!  P*"I3/was  kept,  without  any 
^IV^T*   .  ^^nature;  the  description  is 
Hk  liS'«a'!f^?;/^  «^^7  ^y  ^  compassion. 
h^^  ^    ^€d  in  with  him,  and  he  ripped 
.i^t?  *^»t!*jrt  into  it  to  keep  himself  warm, 

hT  iL^  f^!^  with  his  own  ordure,  which 
bLmT^  JJf'Jbpportuuity  of  doing  out  of  the 
^^LJiSSh^  the  whole  time  whilst  Ame  waa 
^""•jjlr.  Hoggins,  who  was  then  warden, 
^"^^■fce,  though  he  ought  to  hayo  come 

Mr  H«2p**  ***•  ^^^y  ^"''■***  •**•'"  «>  to  do : 
ltJ  ^  'Sgins  looked  upon  him  there,  and  saw 
fi  that  conditioo,  in  the  place  built  by 
f<»rder;  bat  the  prisoner,  so  far  from 
[lim  any  relief,  or  removing  him  out  of 
kfioement,  ordered  the  door  to  be  locked 
is  pretence,  he  being  warden,  and  by 
Ihority.  This  affecting  condition  the 
kiD  was  in,  and  in  the  circomstanee  he 
\  be  Oi^t  to  have  relieyed  him.  8e» 
pplicatKHM  were  made  to  Gyhbon,  and 
^e'eerraiita  of  the  warden,  to  desire  this 
>y  man  to  be  released :  hitters  were  aeai 
V  hia  miaeraye  oonditton,  that  he  Mras 
Uy  to  hre,  and  to  deaire  that  he  asiflllit 
iwirirr  a  piopar  ciialody  s  but  nodwig 
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was  done.  At  that  time  even  the  prisoner  saw  , 
him  languish ;  his  speech  was  lost,  and  theit 
he  languished,  and  continued  in  the  dungeon 
till  the  time  of  his  death;,  this  will  appear 
clearly  by  the  evidence,  that  he  died  in  duress, 
and  that  the  distemper  there  contracted  was 
the  occasion  of  his  death.  The  next  consi- 
deration is,  who,  and  what  was  the  occasion  of 
his  death  :  it  is  the  duty  of  the  gaoler  to  have 
a  eoroner'a  inquest  to  enquire  into  the  death  of 
a  prisoner,  for  his  own  justification,  who,  by 
having  the  custody  of,  and  the  power  over  hia 
prisoners,  may  destroy  them;  therefore,  if 
there  was  no  particular  reason,  why  should  it 
not  have  been  done  ?  Though  be  cannot  pK- 
tend  to  shew  a  particular  order  why  he  did  not. 
When  I  conaider,  that  nothing  could  be  dona 
but  by  his  authority,  nothing  done  but  by  hia 
direction,  that  was  hia  particular  order. 

If  he  who  was  the  principal  gaoler^  who 
had  the  authority  to  confine  him,  and  to  dis-< 
charge  him  from  an  improper  confinement ^ho 
saw  him  there  did  not  release  hin^  biu  instead 
of  that  suffered  him  to  be^iocked  up,  he  ia  j^uilty 
of  his  death,  lifpoint  of  law,  if  a  prisoner 
dies  in  dur«PSG|-6f  the  gaoler  by  hard  confine 
ment,  iiv^  cruel  manner,  unnecessary  to  the 
gaolo^gafe  custody,  it  is  death  by  law ;'  if  the 
IS^jSter  is  not  answerable  for  the  act,  what 
leeds  the  dead  persons  to  be  enquired  after  by 
a  jury?  Justice  ought  be  done,  let  it  fall  ob 
whom  it  will ;  and  1  do  not  doubt,  but  the  jury^ 
for  the  sake  of  their  oaths,  will  find  him  guilty. 
SoL  Gen,  (Hon.  Mr.  Talbot,  afterwards  a 
Peer  and  Lord  Chancellor.)  We  will  call  ow 
evidence  to  prove  the  teta. 

Call  Richard  Longbora.    (Who  was  swore,  u 
were  all  the  rest  that  appeared.) 

He  produced  a  copy  of  Mr.  Hnggins's 
patent,  bearing  date  the  sad  July,  the  18tb 
queen  Ann,  which  he  proved  to  be  a  trae  copy, 
and  such  ,part  of  it  was  read  as  proved  him  to 
be  warden.  ^  ^     , 

Huggifu.  My  lord,  I  desire  the  Habendum 
may  be  read,  by  which  I  have  a  power  to  ap- 
point a  deputy  or  deputies  for  and  during  my 
natural  life. 

Mr.  Juat.  Page.  I  don't  know  what  use  you 
will  make  of  it;  but  you  may  call  for  it  in 
yourdetence. 

Robert  Bigrave  vwom. 

Sol.  Gen.  I>o  you  know  the  prisonerf 

Bigrave.  Very  well. 

Sol.  Gen.  How  long  have  you  known  himr 

Bigraoe.  I  knew  him  when  I  wasCierkof 
the  Papers,  in  April  17S5.    . 

SoL  Gen.  Did  he  act  P 

Bigrate.  He  was  warden,  hut  did  not  act; 
Mr.  Gy  bbon  waa  deputy  to  Mr.  Hoffgins. 

Sol.  Gen.  Who  eonktitoted  yoa  Ctefte  of  the 
Pkpetaf— Btfrove.  Mr.  Hngnoi.         .     , 

Soi.  Gen.  Were  the  securiUes  taken  m  tha 
naoie  of  Mr.  Hoggins  f 

Bigrave.  The  aecarity  bonds  were  talc^» 
and  retonis  made  in  the  name  of  Mr.  Uuggioi* 
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fltff^.  My  lord,  I  danrato  comatfrtiia 
iiMMff4nr,  for  l.coo*i  bear. 

Mr.  JusU  Page,  You  aball  have  all  tsMonable 
iadalgencp,  and  if  you  cannoi  bear  yoa  mofl 
b^  allowed  to  oome.  (Which  he  accoDdioglj 
did.> 

SoL  Gtn.    Mr.  Bigrave,  did  Mr.  Hug^gioa 

OOOtioae  warden  during  the  whole  year  17 S5 1 

Bigrai9€p   He  did  contiDue  warden  during 

tho  whole  year  1785,  and  returns  were  made 

10  hifi  nanae* 

Sol,  Qen.  Do  vou  know  James  BaraesP 

Bigrane.  Yes,  he  was  8er?aot  to  Mr.  Gybbon, 
Wid  w»B  omployed  as  watchman  and  raaoer, 
to  take  care  thai  the  prisoners  did  not  esoape. 

.  SoL  Oem.  Did  he  act  in  this  capacity,  whilst 
Jttf .  Hoggna  was  principal  warden  ? 

Bigrmvt.  Hefhd, 

Sol  Gen.  W  hen  did  yon  come  tiieue  ?         ^' 

.J%rMe.  In  April  1736. 

M.  Ocm.  What  doyoaknow  of  the  building 
the  strong  room  ? 

Bigrwet^  When  1  came  tlieve,  there  was  a 
stable  which  wM^filNKeiledii^  rooRi, 

but  as  to  the  time  it  wasputtedudown  and  fe- 
boik,  I  am  not  certain.  ^S. 

SoL  Gem,  Whatsortof  a  place  is .., 

Bigrave.  It  is  a  pUce  arched  like 
vault*  and  built  of  brick  and  martar. 

Sok  Gem.  What  are  the  diaensioas  ? 

Bigme.  It  is  eight  feet  wide,  aad  eleven 
feetloqg. 

&tL  Gen,  Had  it  any  floor  f 

Bigrape.  I  did  not  see  it  had. 

.Sou  Gen.  Did  yon  see  Mr«  Ante  in  itf 

Bigrave.  I  never  saW  aoy-body  in  it,  till 
captain  Mackpheadris  was  put  in  it. 

Sol,  Gen.  Did  the  common-sewer  ron 
miller  it? 

Bigram.  I  canH  si^  whether  tiMoommflo- 
stwer  ru6s  under  it  or  net 

Sol.  Gen.  How  near  wi^  the  dmighill  to  it  P 

Bigrave,  Thednnghill  wasMUgbastotfaa 
other  part  of  the  Court. 

Sol.  Gen.  Was  thera  any  fire-pkee  or 
dumneyP—Btf rave.  No. 

SoiGen.  Was  thera  any  pkca  to  let  the  air 
orli^htinP 

.  B$gra»e.  There  was  a  hole  in  the  side  of 
the  wall  seven  or  eight  inches  square,  and  an 
openin^r  of  two  foot  over  the  door. 

Sol.  Gen,  Did  not  you  see  Edward  Ame 
confined  in  that  place? 

Bigrave.  I  rifmember  Edward  Ame,  and  I 
did  bear  he  was  confined  there. 

SoL  Gen,  Whom  was  the  place  boilt  by  P 

Bigrave.  It  was  built  by  Mr.  Gybboo ;  be- 
cause I  saw  Mr.  Gybbon  sfire  directions 
about  it  '  a 

..SoL  Gen.  Do  yon  know  Daniel  HopkinsP 

Bierave.  Ida. 

SoLOen.  Whose  servant  was  be? 

Bigrave.  1  esteemed  him  to  be  Gybboo's 


SoL  Gen.  Did  ootbebetongtoMnHagginsP 
«jr«ne.    Ha  WMd   to  be  derk  to  Mr. 
ttvggms. 


SoL  Gen.  Did  yon  at  anv  time,  during  tb« 
building  the  strong  room,  taiie  any  noiioeof  it? 

Bigrave,  I  can't  sajr  I  did. 

Sol  Gen,  Wasnot  James  Barnes  a  rumierto 
look  after  prisoners  that  had.  esca[>ea  ? 

Bigrave.  Yes. 

SoL  Gen.  Were  not  the  warrants  gireato 
him  in  Mr.  Hoggins's  name  P 

Bigrave.  They  generally  were. 

Mr.  Just.  Pcfge,  What  were  the  dimeosioQi 
of  this  room? 

Bigrave.  The  room  is  ^gbt  foot  wide,  eler SB 
foot  long,  and  nine  foot  liigh. 

Att.  Gen.  Did  not  Hopkins  from  tin» 
to  time  acquaint  Mr.  Hoggins  with  the  traos* 
actions  of  the  gaol  ? 

Bigrave»  He  was  Clerk  of  the  loquirieito 
the  Warden  of  the  Fleet 

Att.  Gen*  So  be  chose  to  be  depnty  to  Mr. 
Gybbon  P 

Juryman.  My  lord,  I  desiee  the  witness  may 
be  asked  if  the  room  was  boarded  or  floored  f 

Bigruve.  I  did  not  observe  it  tiU  Mackpbei- 
dris's  time. 

Att,  Gen.  How  were  the  sides  of  it? 

Bigrave.  Biricksnd  iiiortar. 

Att.  Gen.  Were  you  notin  tjieKMNB  till  afler 
Avne  4teil  Pff-B^rcoTS.  No. 

Euggim.  yiy  lord,  I  shall  follow  the  gen- 

an  step  by  step,  and  denre  Mr.  fiimrs 

be  Bouif  if  the  bonds  were  not  vome  sp 

bbon's  direction,  and  he  took  the  ad« 


» always  did,  and  1  filM  np  ss- 

reoeire  all  the  adrsa- 
( oiEcQ  to  bis  own  use? 


upon  yon  tossy 
J  part? 


Gyb 


vantagec 

Bigrave^ 
veral  by  his 

Huggine. 
tage  and  benefit  c 

Bigrvoe,  Itookit^ 

Att,  Gen,  Canyou^ 
that  Mr.  Hoggins  bad  i 

J^grave.  I  can't  say. 

Ha^'as.   Was  not  C 
defJOtyP 

JBigrene.  I  found  Mr.    ^ 
I  came  there,  but  can't  say, 
appointed  by  writing  or  not. 

Huggine.  Did  be  pay  no.sa   .^ 

JBi^rons.  I  heard  ne  paid  400i. 
I  always  apprehended  Mr.  '^  ' 
whole  account. 

Huggine.    J  desire  he  mav  be  I 
tber  the  bonds  were  not  filled 
Gybbon  ?-*^B^mios.  Always. 

HugginB.   Meiarns  of  writs  were 
ray  nanse;  I  desure  he  may  be 
ther  he  did  not  receive  direction 
Gybbon  to  make  returns  P 

Bigrave.  I  did  receive  directions  i 
for  in  1737, 1  had  some  difficulty  in 
reture  ef  a  Languidna*  and  then  made  ^^  ^ 
in  writing,  aad  I  receired  two  rale  feea,  P^  j 
out  of  each  was  due  to  the  warden,.  wJr^ 
aflowed  and  paid  to  Mr.  Gybbon,  andl""" 
tfsoeipt  mider  nis  hand  for  it.  me  for 

Huggine.   Were  v  

piisoaere  escaping  P                             iKvleA 
Bignu.  Ti|e  wanaal^  w^ra  , 


appointed  my 


Aher  be  was 
if 


;«.bjr  Mr. 
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mtbepiilieflfllt^  ttod  8ig;tt«d  avdvaaM  in 
Muikv  ftndthey  wiere  ftIM  op  Hr  Ilfr.  OybboD, 
lod  ngned  and  sealed  by  Mr,  Hogiffns. 

Eugg^n$,  ft)  Wbefe  Dame  were  the  war- 
rants returned  f 

BigrtiviB.  iHm  Wmtanta  wiei^^retomed  inthe 
name  of  Mr.  Haggins,  but  by  the  dtreetioD  of 
Mr.  Gybbon. 

Huggifu,  ^atB  Barnes  wy  #erfflnt  of  Mr. 
GybboA's  ? 

BigfwM.  Oe  WAS  allowed  to  be  m  servant  to 
Mr.  Gybboo. 

Mr.  Justice  !Bagt,  I  will  ask  a  question 
irtiro. 

Huggim.  1  must  beg  leave,  ttiy  lord,  to 
t&k  one  question  more,  and  then  will  make 
lome  observations  upon^ho'evideace. 

Mr.  Justice  Page,  It  is  not  proper  to  break 
ionponthe  evidence  to  make  any  observa^ 
tions  now. 

Huggnu.  Tbiais  the  g^nd  point. 

Mr.  Jostioe  Pa^e.  Whether  it  is  or  no,  that 
will  come  onon.  If  you  fnsitft  u(K>n  making 
jwr  remarks  now  you  shkill ;  but  T  thittk  it 
will  be  to  your  prejudice,  for  by  thrat  you  will 
be  preclttdM  fW>m  nnaking  yoiir  temarin  upon 
thif  close  of  the  evidence. 

Huggins.  My  lord,  I  Will  tiien  submit 

Mr.  Justice  Page,  If  yon  wUl  aiik  Mr.  fii- 
ffive  any  more  questions,  you  may  proeetti. 

fla^^wif.  Did  you  bear  of  any  ill-osage  from 
neio  this  man  (meaning  Mr.  Atne)  ? 

Bigme.  I  remember  Mr.  Arne  was  there, 
thoQ^  I  knew  bo  such  mat),  ftnd  heard  be  was 
ia  the  strcnigf  room. 

Huggins,  Did  yon  bear  of  any  alterefion 
tbat  was  made  in  ithe  stroag  room  while  Mr. 
Arne  was  there  f 

Bigrwe,  I  never  beard  of  eny  alteration 
doritag  that  time. 

Huggins:  Dkl'  not  Gybbon  keep  two  distinct 
^•ilees  ei'oee  end  the  same  house  P 

Bigrtne.  Ia  the  year  17S5  be  did. 

^tt,  0di.  ihray  distroguisb  nicely  es  to 
dirties,  Huggins,  and  Gybbon,  whether  Barnes 
^ms  not  employed  as  watchman  while  Huggms 
wu  prioctpal,'«nd  Gybbon  deputy- warden r 

B^ove.  He  was. 

JU,  Gen,  Who  put  yon  into  your  office  f 

Bigrme,  Mr.  Huggins  put  me  into  the 
M>ce,  and  I  made  an  agreement,  wd  was  to 
well,  paid  meotitofeacbday>rule. 

Mr.  Baron  Carter,  Who  inade  the  agree- 
iMntP 
'      Bigrave.   I  made  tbe  agreemcM  with  Mr. 
''  Hl^^»  «d  pud  TOO/,  to  Mr.  H'dggins  and 
0'  «ty  guineas. 

Mr.  Bare*  €aff«r.  Who  ant  Mr /Barnes  In  P 
01     B%roee.  Mr.  Gybbon.     ^ 
a^     Mr.  Beron  Carter.  How  ^  you  know  f 
'     Bignne,  I  beard  so. 

I  CaU  Richard  Buk^. 

d      Sol.  Oen.  What  are  you  P 

Bishop.  I  was  tipstaff  to  Mr.  Hugnns,  pre^ 
^    i^tly  after  Huggins  came  to  his  office,  and 
HuiiiS0O/.&it. 


,eet^ 


M.O€n.  Whowasdepviyiieef 

Bishop.  There  was  no  deputy -w 
Mi-.'Diehteii,  Clerk' of  tbe  Ft\i^n. 

Sol.  Gen.  When  did  Gybbon  cornel 

Bishop,  in  tbe  year  1734. 

SoL  Gen.  What  time  did  Arne  become  % 
prisoiierP 

jBtViop.  In  17S4  or  1735.  I  brought  Mm 
down  from  the  judges -chambers,  and  potbiia 
at  the  Vine  as  ueuaT. 

fib/.  Gen.  Why  did  70a  not  bring  bim  *inte 
the  prison  P 

Bishop.  Becaiuse  be  thougbt  to  give  se- 
eority. 

SoL  Gen.  Was  not  that  a  spunging-boosef 

Bisk&b.  Yes. 

Sol.  Gen.  How  long  did  he  oonttnue  there? 

Bishop.  About  two  months. 

Sol.  Gen.  Where  did  he  'lie,  when  be  weet 
into  the  gad  P 

Bishop.  When  he  went  into  tbe  gaol,  1  dM 
not  trouble  myself  about  it. 

Sol.  GeH.  Do  you  remember  tbe  bdhXng 
the  strong  room  P 

Bishop,  1  do  remember  its  benig  built  bi 
179». 

Sol.  Gen.  What  sort  of  a  place  is  it? 

Bisht^.  I  have  seen  the  ontside,  but  never 
saw  the  inside;  I  believe  it  is  built  over  tbe 
eommott^sewer,  and  but  a  little  way  from  the 
^ongblH;  the  ashes  and  dirt  of  the  bouse  is 
flung  down  there. 

Sol.  Gen.  Did  you  seeMr.  Arne  there  P 

Bishop.  I  saw  bim  once  in  the  long  room 
out  of  his  clothes,  before  be  was  brought  into 
the  strong  room,  and  I  complained  to  Mr. 
Gybbon,  and  said  be  ought  to  be  sent  to  Betb* 
lem,  but  be  put  bim  in  the  strong  room. 

Siol.  Gen.  Can  you  tell  of  any  complaiBft 
made  about  Ame*s  being  put  there  P 

Bishop.  I  did  apply  to  Mr.  Gybbon,  and  said 
it  was  better  to  keep  bim  in  bis  own  room,  f^r 
if  a  wise  man  was  pnt  tbvr^  it  would  make 
bim  mad ;  and  it  would  have  made  me  mad  If 
I  had  been  put  there  inyself ;  and  I  beard  Mr. 
Gybbon  speak  to  Mr.  Hopkins  to  acquaint  Mf* 
Hjiggins,  that  as  Mr.  Taylor  was  one  of  the 
governors  of  Betbleto,  and  Mr.  Hnggins'ji 
mend  and  acquaintance,  be  might  easily  gvt 
him  in  there. 

Huggins.  It  was  no  part  ef  the  ofllee  of 
warden  of  the  Fleet  $  but  I  might,  bv  a4Hendty 
office,  use  my  interest  with  Mr.  Taylor,  and 
that  would  shew  me  itiorea  humane  BMm,'thaB 
one  guilty  of  cruelty. 

Sol.  Gen.  Did  you  aee  Mr.  Huggins  in  tbe 
gaol,  during  the  time  Mr.  Arne  was  in  the 
strong  room  P 

Bishop.  I  saw*  Mr.  Huggins  there  several 
times,  but  can't  say  wheth^  then  or  not  when 
Mr.  Arne  ^as  in  the  strong  room. 

Sol.  Gen.  Was  he  any  way  abusive  P 

Bishop.  I  never  heard  that  Arne  was  any 
way  abusive,  or  needed  any  such  restraint. 

Sol.  Gen.  What  was  James  Barnes  P 

Bishop.  He  was  to  take,  .up  people  that  tbe 
warden  directed  bim  totake  op,  and  Jicteid  •• 
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watchmairia  th»f aol,  «ii4  was  terrftnt  tiBiler 

'    SoL  Gen.  What  time  waa  Araa  pat  in  the 
•tropgvoooi? 

BUhop,  He  came  into  the  pnson  before  .the 
#lroa9  room  was  built. 

SoL  Gen,  Do  yoa  remember  when  >t  was 
Jwilt? 

«,  .  Pi^ikop^  It  waa  bnilt  io  1795, 1  believe  at  the 
latter  part  uf  the  summer  ^easoo. 
•  iSoL  Gen,  Do  you  remiemberthe  time  while 
jtme  was  ihere?--^ Bishop.  I  do. 

Sol,  Gen.  Was  there  aoy  thiii((  of  ooose- 
queoce  done  in  the  gaol,  without  the  direction 
efMr.HuggiDs? 

BUhop.  NothinsT  of  cotiseqiience  waa  done 
•<^^hout  hia  direction;  but  the  cf>ramon  busi- 
ness of  the  gaol  was  dune  by  Mr.  Gybbon's 
^^tien. 

Sol.  Gen*  Did  you  ever  speak  to  Mr.  Hug- 
gint  io  relation  to  Aroe's  confinement  ? 

Bishopl  I  believe  1  mig'ht  speak  to  Mi^ 
^CSybboo,  and  I  believe  1  might  speak  to  Mr. 
Huggins,  for  I  frequently  did  speak  to  him 
about  business. 

Sol.  Gen.  What  condition  was  Mr.  ^rne  io, 
when  brought  to  the  Fleet  ? 

Bishop.  1  think  he  was  in  his  senses,  he  was 
inoffensive,  and  I  tbink  there- was  no  eocasioo 
to  confine  him  ;  I  saw  him  several  times  walk* 
/ng  about  t^e  yard,  and  if  he  had  been  confined 
to  his  own  room  an v- body  might  have  kioi^ 
after  him,  even  if  it  had  been  a  child. 

SoL  Gen*  Had  he  any  bed  whilst  in  ahe 
•trong  roosn? 

Bishop.  I  tbink  he  had  no  bed  there,  it  was 
a  dark  place,  I  could. not  see  into  it. 

Sol.  Gen.  Did  Huggins  use  to  come  there 
^er  Gybbon  was  deputy  ? 

Bishop.  I  saw  Mr.  Huggins  there  several 
itimes  ailer  Mr.  Gybbon  was  /lepoty-  warden, 
and  Huggins  used  to  give  directions,  during 
ihe  time  Gybbon  was  his  deputy,  and  Hop- 
,kins  used  to  bring  orders  to  Mr.  Gybbon  from 
Mr.  Hijggins.  • 

SoL  Gen,  In  what  condition  of  healtn  was 
Mr.  Aroe'  when  he  was  brought  in  ? 

Bishop,  He  was  in  a  good  condition  of 
•haatth,  and  in  his  senses  ;  and  I  believe^  being 
pot  in  the  strong  room  in- the  Fleet,  would  have 
^killed  any-body,  and  that  thatforwardetl  Arne^s 
death,  and  he  would  not  have  died  so  soon.if 
be  had  not  been  there. 

Huagins,  When  vou  spoke  to  Mr.  Gybl^n 
to  apply  to  me  to  make  interest  to  the  governor 
of  Bethlem,  whether  it  was  quatenus  wardrn, 
or  only  as  I  was  supposed  to  have  acquaint- 
ance or  interest  i*  ,^    , 

Bishop.  It  was  to  apply  to  you  as  warden. 

Huggins.  Were  there  not  women  prisooera, 
and  men*s  wives  m  the  gaol  ?^^Bishop.  Yes.  * 

Huggins,  My  lord,  it  was  very  unfit  for  a 
|nan  to  go  naked  about  where  there  wero 
women,  and  it  was  fit  he  shoaki  be  con- 
fined somewhere,  ^hose  servant  was  James 
Baraes? 
,  Bishop.  Mr.  OybboaV 


Mr.  Jnstiee  Piige,  At  the4iiDe  wWo  he  laa 
about  naked,  was  there  no  other  roooa  that  be 
c'buld  have  been  put  in  ? 

Bishop.  There  .certainly  were  other  places 
where  be  might  have  been  put. 

Mr.  Justice Fage^  How  often  have  yoo  seen 
him  naked  ?  <  . 

Bishop,  I  saw  him  naked  hot  onoe. 

'Mr.  ftiaron  Carter,  Yon  said  Gybbon  gave 
some  directions,  and  H  uggins  gave  vome  di* 
reolions;  now  during  the  time  that  Gybbon 
acted,  did  the  prisoner,  Mr.  Huggins,  give  any 
directions  as  \»,  tl|e  moving  of  4>risoners  ? 

Bishop.  My  lord,  I  never  meddled  with  what 
was  done  ia  t|ie  inside  of  the  prisotty  so  can't 
inform  you. 

€all  Mr.  John  Cotton, 

Att.  Gen.  What  o^cer  are  you  belonging 
to  the  Fleet?— Co/^on.  Clerk  of  the  Papers. 

Att.  Gen,  Pray  see  what  time  Arne  was 
committed.'* 

Cotton.  He  was  committed  the  ISth  of  May , 
1725,  at  the  suit  of  John  Martin  and  olhefs 
upon  mesne  process. 

Huggins,  1  deaira  he  noay  se^i  wl>en  Bamea 
became  a  prisoner  P'— CoUoa«  In  H  iiary ,  17  3^ 

Att.  Gen,  fs  nut:  Barnes  s^iU  a  prisontur,  and 
what  is b^ome-pfiiim i 
.  Cotton.  H/e  was  a  prisoner,, and  had  th« 
liberty  of  the  gate;  and  when  the  order  «f  the 
House  of  Com^ mons  came  for  taking  bim  iiil# 
custody,  he  ran  away,  and  Corbet  b)^s  endea- 
voured to  find  bim  out,  but  could  not. 

Att.  Gen,    Was  Arne  charged  in  executioD  ? 

Cotton.  NojhewaanoL 

Call  Mr.  Thomas  Farrington. 

Alt.  Gesi,  Did  y on  k;now  Edward  Araer 

Farrington,  1  did, 'and  the  fiicst  time,  that  b« 
came  into  the  prison,  it  ^aa  between  the  SOth 
and  ^8th  of  June,  1735...  ile  was  s9me  tte* 
at  the  Vine  before.  ^i     * 

Ait.  Gen^  What  state  ofhesfth  wa^be  in  P 

FarringtQn*  When  he  caa^e  inti^lhe  Fleet 
prison  he  i^as  in  a  good  slate,  of  healthy  and 
free  from  any  sort  of  deliriousucss,  and  1  nev«r 
saw  him  do  any' thing  amiss  to  man,  wonaoy 
or  child. 

Alt.  Gen.  Do  you  remember  his  being  con- 
fined in  the  strong  room  ? 

Farrington.  I  do  remember  biff  beiof^  coo* 
fined  in  September,  anil  that  belied  in  October. 

Att.  Gen.  Wheu  was  the  first  time  y^ 
kttje w  of  li  is.  conQnemenS  F  ^  •-   . 

Farrington.  Tlic^  first  time  1  ever  keard  <Qf 
his  being  confined,  I  heard  he  was  carried  int^ 
the  strong  roem*liy  Barnes,  by  the  directions  of 
Gybbon,  deputy- Warden  to  tbe  prisoner  at  the 
baV,  and  he  hail  Jain  liefbro  that  in  luimber  7, 
with  Roijcrt  Shaw,  and  upon  some  difference, 
being  turned  out  of  that  room,  be  then  lay  in 
the  common-boli,  upon  a  bed  of  his ,  own, 
which  he  hiid  upon  part  of  a  J^rqken  (able- 
bedstead. 

Att.  Gen,  When  was  the  first  time  you  saw 
Arae  in  the  strong  room  f 
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Farriagian,  I  nw  bin  the  very  day  he  wu 

pnl  in. 

AtL  Gen.  What  lortof  a  phice  is  itf 

Farringtam,    II  is  a  mom  arched  over  like  a 

▼aolt,  and  had  been  new  elected  about  six 

weeks,  and  the  walls  were  very  damp  and  wet ; 

J ^00  might  strike  off  the  drops  with  ^our  band 
ike  the  dew  on  the  top  of  the  grass  in  a  mom\ 
ing;  there  was  no  wainscot  nor  plasterin|fy 
there  were  some  boards  at  the  bottom,  bat  whe- 
ther entirelT  bcianled  I  can't  tell.  It  was  a 
vaolt  arched  over,  and  when  Arne  was  carried 
in  not  tiled ;  there  was  a  window  over  the^  door 
three  qaarters  of  a  yard  long,  and  another  on 
the  side  of  the  door  seven  •or  eight  inches  long,, 
and  foor  wide,  and  no  fire-phu^  and  the  com- 
mon-sewer runs  nnder  it. 

AtL  Gen.  Who  supplied  him  with  victuals  ? 

Farrington.  I  saw  Mr.  Louden  give  him 
victuals. 

AtL  Gen,    Who  kept  the  key  of  the  room  ? 

Farrington,  Barnes. 

AU.  Gen.  From  the  time  that  Mr.  Arne 
came  ioto  the  prison,  which  was  between  the 
SOtk  and  UQth  of  June,  tilt  he^was  put  in  the 
strong  room,  what  state  of  health  was  he  in  ? 

Farringtan.  He  continued  in  a  good  state  of 
health,  till  a  little,  before  he  was  pot  in  the 
strong  room,  and  then  he  grew  somewhat  dis- 
ordered ;  and  from  the  time  he  was  put  in  the 
strong  room  he  altered  every  day,  grew  hoarse, 
soil  at  last  could  not  speak,  and  be  grew  weaker 
sod  weaker  every  day  ;  about  the  beginning  of 
October  he  lost  his  voice,  he  grew  then  delirious, 
and  ript  open  his  bed,  and  crept  into  the  fea- 
thers, and  one  day  came  to  the  chapel  with  ex- 
crement and  feathers  sticking  about  him  like 
a  magpye,  being  forced  to  ease  nature  in  that 
place ;  and  after  that,  I  saw  the  prisoner  at  the 
oar,  and  Hopkins,  looking  into  the  strong 
room  (the  door  being  o|>en)  upon  Arne,  and 
Anie  waa  lying  in  the  bed  ript  open,  and  covered 
much  about  as  high  as  his  navel. 

Att.  Gen.  Did  you  hear  Arne  speak? 

Farringiom.  He  was  very  hoarse,  and  could 
not  speak,  bat  liilted  up  his  eyes,  and  looked  at 
Hr.  Hoggins. 
'  Att,  Gen,  Bid  Hoggins  then  see  him  ? 

Farrington.  Mr.  £uiggins  must  see  him,  if 
he  wss  not  blind. 

Mt  Gen.  Did  you  bear  them  speak  ? 

Farrington.  Mr.  Huggins  and  Hopkins 
whispered,  but  I  did  not  hear  what  they  said; 
hot  Haggins  shook  his  bead,  then  Barnes  shot 
the  door,  and  Huggins  and  Hopkins  were  then 
going  away. 

Att.  Gen»  How  long  after  was  it  before 
Arne  died  ? — Farringtm.  About  fourteen  davs.^ 

Att.  Gen.  Did  you  see  Arne  between  this 
time  of  Huggins  being  there  and  his  death  P 

Farrington.  I  saw  him  the  morning  before 
he  died,  and  at  that  nime  he  was  so  weak,  he 
could  not  stir  any  way,  but  there  lay  gaping 
wr  life. 

Att.'Gen.  What  was  the  occasion  of  his 
lying  in  that  languishing  condition  ? 

Farrington.    Ame's  confinement  was  the 
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occasion.  I  was  in  the  strong  room  three  da^s 
myself  with  one  Smith,,  iny  lege  were  so 
swelled,  that  the  small  was  as  big  as  my  thigh, 
and  I  never  knew  a  day's  sickness  till  that  time, 
and  if  I  had  continuea  a  week  longer  it  would 
have  killed  me,  and  I  was  forced  to  buy  paper 
to  ease  nature  in,  and  fling  it  out  of  the  window. 

AU.  Gen.  What  is  the  situation  of  that 
room? 

Farrington.  Its  situation  is  at  the  furthest 
part  of  the  prison  northward,  and  there  is  a 
sewer  under  it,  into  which  runs  the  water  from 
the  pump  to  carry  off  the  excrements  of  the 
prison,  which  are  emptied  into  it,  and  the«dun^ 
bill  was  then  about  six  yards  from  it. 

Alt.  Gen.  What  distonce  is  there  between 
the  strong  room  and  the  ilunghill  now  ? 

Farrington,  About  eight  yards,  and  all  the 
nuisance  of  the  house  is  nung  there,  and  there 
are  very  bad  smells. 

Att.  Gen.  What  was  the  occasion  of  the 
.death  of  Arne? 

Farrington.  1  think  it  was  the  strong  room 
was  the  occasion  of  it,  for  it  was  enoi^h  to 
kill  the  strongest  body. 

Att.  Gen.  Did  Arne  die  there? 

Farrington.  He  did,  and  Mr.  H«iggins  al- 
vrays  said  he  had  authority  to  pot  persons  in 
the  strong  room,  or  irons,  which  I  can  prove 
under  his  hand  (and  was  going  to  pull  out  a' 
paper,  which  not  being  allowed  as.  evidence,  he 
desisted.)  I  saw  Mr.  Huggins  a  second  time 
walking  upon  the  Bare  with  Gybbon  and 
Levinz,  between  the  hours  of  eleven  and  one,  a 
week  or  a  fortoigbt  after  which  he  was  at  the 
strong  room. 

Att.  Gen.  How  long  did  Mr.  Hoggins  stand 
looking  upon  Mr.  Arne  in  the  sUrong  room  ? 

Farrington.  About  three,  four,  or  live 
minutes,  and  he  then  stood  looking  at  the  door, 
as  I  now  stand  looking  at  the  counsel. 

Att.  Gen.  WaaArae  let  out  of  the  strong 
room  afterwards? 

Farrington.  I  never  heard  that  Arne  was 
afterwards  out  of  the  strong  room  till  be  died. 

Huggim.  Did  not  you  make  some  affidavits 
by  way  of  complaint  to  the  Court  of  Common 
FieBMf—Farrjngton.  Yes. 

Huggim.  Please,  my  lord,  to  ask,  Whether 
or  not  JMr.  Arne  was  mentioned  in  that  com« 
plaint  that  he  made? 

Farrington.  1  never  made  but  three  affidavits, 
two  of  which  I  have  in  my  hand  in  print,  but 
don't  remember*  Mr.  Ame's  being  mentioned 
in  either  of  them. 

Huggint.  My  lord,  the  affidavits  tend  chiefly 
to  the  sending  of  coffins  in.  i 

Mr.  Just.  Page..  If  you  intend  to  make  any 
use  of  those  affidavits,  they  must  be  produosd 
and  read. 

Mr.  Bichard  Fulthorpe  sworn. 

Att.  Gen.  Did  you  know  Edward  Arne? 

Fulthorpe.  1  did,  I  was  a  prisoner  then  my« 
self,  he  was  brouffbt  in  the  ktter  end  of  August, 
aiKl4  cemembernim  a  prisoner  before  he  was 
confined  in  the  stron|^  room ;    1  being  io  the 
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«ti|«r|0«e  BftitKwmifl  two  or  ihkee  okRer  aer- 
tai^u  of  the  warikot  took  )um  bjr  TMlfsaee  wd 
carried  Ipim  tb«re. 

^^t.  Gen.  Had  yo«  boen  in  bis  oompaiqr, 
and  had  ooovenKitioQ  witb  him  ? 

J\ilthorpe,  I  bad  aeveial  times. 
/^  a«ii.  Was  be  disorderly  ? 

Fulthorpe,  He  mighibo  t  little  in  liqaor, 
but  he  did  nothing  to  offend  any  one,  alid  fa?e 
uo  disturbanoe  to  the  oooapany.  He  waa  car- 
ried by  Barnes  into  tbc  strong  roons. 

AtuGcn.  Whalsortofa^aoeiitbestroiig' 
room? 

.  FuUhorpe»  It  is  a  place  like  a  dungeoDi  with 
a  hulc  oq  the  side  big  enough  to  put  io  a  full 
pot  of  beer. 

Att.  Gen,  How  big  is  the  rebm  ? 

Fulthorpe.  The  room  is  about  half  the  big- 
.  nestf  of  the  Court  where  the  eounsel  sit,  and 
stands  near  the  dunghill,  and  the  sewer  runs 
uadfic  it.     I  saw  it  opened; 

Att.  Gen,  What  was  ofer.  the  eommoo 
aewer? 

Fulthorpe,  There  were  boards  laid  loose  over. 

Att,  Gen,  What  was  between  the  coinm<m 
sewer  and  the  boards? 

Fulthorpe,  Nothing.  The  walls  were  green. 
It  was  not  tiled  in,  and  bad  scarce  been  built 
above  a  week,  and  was  aa  wet  as  any  tbing 
could  be. 

Jtt,  Qen,  Who  put  Arae  into  the  strong 
room? 

Fulthorpe.  Barnes  and  some  others,  then 
prisoners,  wb»  acted  under  the  wacdeov  took 
Dim  out  of  the  cellar,  pal  him  in  there,  and 
locked  him  up. 

Mt,  Qen,  Did  you  see  Mr.  Huggiusdurbg 
the  time  Aroo  was  there  confined  ? 

FuUhaS'pe.  ^  saw  Mr.  U uggins  twice  there. 
I,  saw  him  at  the  strong  room ;  he  went  along 
with  Gybbon  and  Hopkins,  and  Mr.  Huggtos 
laid  his  hand  upon  the  doer,  and  lookedin,  the 
door  being  open. 

Att,  Gen,  Howlongwasketliere? 

Fultkorpe.  A  minute  or  two. 

Att.  Gen.  Who  was  there  besklea  ? 

Fulthorpe.  Sereral  beloogtiig  to  the  Fleet. 
I  believe  Barnes  was  there. 

Att.  Gen,  How  long  before  the  death  of 
Arae  f^Fultkane^  About »  month. 

Att.  Gen.  What  condition  was  Anie  in  at 
the  tioae  he  was  not  in  there  ? 

Fulthorpe.  When  he  was  pnt  in  there,  he 
was  a  little  out  of  the  way  when  fuddled,  but 
when  sober  as  well  as  any  man;  when  I  came 
to  the  door,  th<er^  used  to  be  a  smell  enough  to 
strike  one  down. 

-  Att,  Oen,  How  long  was  Arae  m  the  strong 
room,  before  yon  saw  him  there  f  , 

Fulthorpe,  I  went  the  next  morning,  and  at 
several  otl^er  times. 

Att.  Gen.  How  long  was  Arne  there f 

Fulthorpe.  About  six  weeks. 

Att.  Gen,  What  condition  was  be  io  when 
nuflrgina  looked  upon  him  ? 

Fulthorpe.  He  was  v«^y  ill  when  Buggina 
leaked  upon  liim. 


Att.  Gen,  What  do  y  oft  Ihlnk  #»  the  ocesi 
sion  of  his  death? 

Fultherpe.  The  confinetuedt  and  the  damp- 
ness of  the  room  gave  bim  hb  death. 

AU,  Gen,  Had  Mr.  Hoggins  spoke  to  hatt 
Arae  takqn  out? 

Fulthorpe.  He  had  not,  for  the  doir  im 
shut,  Mr.  Humns  being  then  picstm. 

Att.  Gen.  How  came  you  to  be  fbeie  T- 

Fulthorpe.  I  wanted  to  np^tk  to  Mr.  Ha^- 
gins  about  business,  for  the  pay  meut  of  the  Ml 
drawn  upon  Hi^gins  by  one  Lewis. 

Ait.  Gtn,  How  oame  Arne  to  citt  hii  bed  ii 
'pieces,  and  creep  into  the  feathers  f 

Fulthorpe,  It  was  occasiooed  bjr  Mi  ooaflne- 
ment;  there  was  no  fire  there,  and  I  beUere 
the  confinement  was  the  oeeasieii  of  hisdeall. 

Hugffins.  How  often  did  yoo  know  bin  let 
out  ?^J!\ilthorpe.  Two  or  three  tioiea. 

Huggins.  How  loog  were  yoa  a  priiODer 
after? 

Fulthorpe.  I  was  discharged  by  the  Aeiof 
Grace. 

Ait.  Qtn,  How  came  you  to  be  preeeat  it 
the  time  Mr.  Htiggins  leoked  into  the  string 
room? 

Fulthorpe.  f  waited  ftir  an  opportani^of 
speaking  to  bim  about  a  itote. 


Mr.  Tudor  Smith 

Sol.  Gen.  Did  you  know  Bdward  Arne? 

Smithy  i  knew 'Mr.  Arne  very  w«ll,  eadtbit 
be  was.  in  the  Fleet  prison.  1  remember  ibt 
time  of  his  eoiniug  into  the  Fleet  priMo.  1 
was  with  hint  Itrtbe  spm^^ng-hoiMO)  and  then 
he  was  carrieit  into  the  Fleet  prisoti. 

Sol.  Gen.  Where  did  he  lie  ? 

Smith.  In  the  room  of  one  Bobert8biir,iDd 
continued  there  about  a  fbrtnight  or  three 
weeks  ;  bat  open  some  quarrel  wao  turned  out. 

Sol.  Gen%  When  Arne  came  out  of  the  rwm, 
w<iB  not  his  bed  turned  out  with  him  ? 

Smith,  It  was)  upon  which,  he  then  ley  io 
the  common- hall  for  some  time. 

iS^.  Gen.  IHd  you  see  Arne  carried  to  die 
strong  room  ? 

Smith.  I  was  in  the  cellar,  when  lie  was  etr- 
ried  to  the  strong  room  ;  Bamea  took  bim 
away. 

Sol.  Gen.  What  was  Barnes? 

Smith.  I  apprehended  hhu  t^  be  Mt  Hag* 
gins's  servant. 

Sol.  Gen.  What  did  ym  see^kme  by  Binies? 

Smith.  I  did  see  Barnes  come,  ami  take  Aroe 
by  the  coikir,  and  be  said.  He  must  go  stoo^ 
with  him.  Arne  said.  Where?  Barnes  repM 
No  matter  where,  you  mnst  fvo  along  witb  me-, 
and  the  next  oMrmng  I  $a;w  Arne  in  theslronsf 
room. 

SoL  Gen.  Wh^t  state  of  health  il^beio, 
when  carried  there  ? 

Smith.  He  was  in  an  ill  state  of  health. 

SoL  Gen.  What  Mrt  of  a  room  was  it? 

Smith.  It  was  newly  built,  very  daiDp,etti'* 
nauseous  place.  I  knouinor  him  beforet  ^»* 
under  more  than  common  concern,  aud  tt,M 
ArAehow  bedid?    And  he  said  Barnes  ctr- 
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QesiMd  b*  b«d  no  bed;  but  Ui«  oext  d«y  «  bed 
was  brought  to  bim. 
Sol.  Gen.  How  lungr  jul  he  lb  there? 
Smith.   A  moDtb  or  six  weeks  i  1  visited  biro 
often. 

Sol.  G4M.  Was  Aere  may  fire-plMff»  tny 
caoifle,  pr  ^qj  thing  neoessarj  te  esse  na- 
ture i^  f 

Smith.  There  waa  HO  llra-|i)afle,  na  candle, 
■olhi^g  jutcmfmv  |o  aaae  oiiritf  e  iq»  and  he  was 
forced  to  do  all  that  nnhw^  required  there ;  and 
iQaojF  a  time»  wbep  I  earried  liviab,  meat,  or 
ale  to  him,  I  have  been  forced  to  hold  my  «OBe. 
M.  Qm.  What  plana  w«a  lbtr«  to  let  io  the. 
air? 

&m^  Tb«n«vaaapl«eeorerih^doorwith 
irpo  baiSi  three  foa(  in  teogfbt  aoi  another  bcde 
aa  tbe  side,  ab^qt  a  loot  and  ball*. 

Ait.  Qe^.  JM  yon  give  any  aotice  to  Mr. 
Hoggiiis  of  the  ooiMiitioo  Ibw  maa  was  in  ? 

S^kr  Haaiag  been  a  prisoaer  soBie  time,  I 
applied  fi>r  the  benefit  of  the  rules,  and  ha  re* 
oeivad  )9^  for  the  )ib#rty  of  tba  nsteS)  and 
liopbioa  aii4  Gybbea  insiated  «pou  lO  gaiaeas 
more;  and  I  wrote  fi»ov  lettera  of  the  oaaga  I 
reeeivail,  b^aii^  paid  several  sums  of  moaey ; 
vhich  I  sapt  to  Mr.  Hafirgma  by  Robin  tbfe 
porter,  and  did  in  one  of  them,  ar  lb*  5lb  of 
Octobar.  inefP^n  Mr.  Ania'a  eonfinement. 

Mr.  BaroD  Qwt^,  To  what  parpoaa  was 
that  letter .»  I 

Sm$h^  It  pa^ly  rotated  to  my  own  boaiaess, 
aad  I  sMDtioaed  that  the  9/anmg  roan  wet  a 
place  pot  fit  far  a  Cbristiao  ta  be  in,  awl  Mr^ 
irae  k^  in  a  very  miserable  eoad&ian ;  and 
fsaog  biai  in  auab  a  conditioii«  1  gave  bin  an 
aid  Bigt|t-<g^wa»  baiQg  in  a  manper  naked  for 
want  of  covering,  he  baa  ripfed  open  baa  bed> 
aad  had  got  into  the  fealbera. 
.  Mr.  BsM«  Carter.  IMdy^i  take  any  nflioe 
in  the  letter  of  his  lying  in  the  fcMbeaai^ 

Snuth.  I  ]ia4  waaia  m  the  Wttar  abimt  seaing 
bini  in  tha  feathery  fiiddiiaaiad  the  latiar  to 
|Ir.  Unggbia,  at  his  hoaaein  At.  Haitio'atlase^ 
Md  sent  it  by  Ilobia  the  paaiar.    Ispoka la 
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nr.  Jostice  Page.  That  was  nat 

Mr.  Bvw  CfTt^r.    SM  ym  ater  aea  Mr 
Hoflfgina  ia  Uia  gapl  ? 

^Smtk  I  iiaaei4ia,bi|twfiirhadaaap»ar 
hinity  of  aaaing  bin- 
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.  Smith.  ltwasamiMM4^aoimi;aiidl.». 
|^4^i^«aa>b«ciinaa  af  Uadealb;  aad  that 
ne  perished  by  beinff  in  such  a  oooditioir, 
^^mg§mt^  I  das&a  fm  asHf  be  aabad,  my 
fM,d;os9  I  had  come  into  the  Float  paaa*^ 
b»|Mdb|i«aaaaBme2 

^ith.    I  believe  I  shoald. 

§^Vm  SMyonaHf  saa^ietkM!' 

SMiit   I  aaur  Mr.  Hoggkie  t«to  op  Aree 
r  M  thp  tma  tba  pra^MaMiaa  wcaa 

HiKiMM.   I  damFohiimayih^aakedv'my 
jlr^tf  bMV^aitaoyaRm«»firakD  flmia  the 


Huggins,  Did  the  lettar  eontaia  other  bosi* 
VttaB9'^Smik  It  did.  * 

Rpbert  Saint clair^  the  porter,  awom. 

Alt.  Gen.  Is  that  the  maa,  Robin  f 

Smth.  It  ia  the  maa  I  sent. 

Att.  Gen.  Did  you  carry  any  letters  far 
Mr.  Smith  r 

Saintclair.  I  carried  aaveral  letters,  aod 
brought  anawers  back  again  to  thenn ;  bat  by 
reason  of  the  diatanee  af  the  thne,  cannot  re- 
iMmbet  tba  deliveiy  of  the  lettern,  but  gave 
the  answers  to  Mr.  Smith. 

Att.  Gen.  Do  yo«  remember  about  what 
tioseV 

Saintclair.  I  cannot  say  abant  what  time* 

Ait.  Gem,  Did  yoa  cdrr?  aay  letters  horn 
Mr.  Smith  to  Mr.  Huggins  r 

SeMchir.  I  earned  several  lettera  to  Mr. 
Hnggiosfroin  Mr.  Smttk^  aad  always  retom- 
ed  an  pMwer  to  whom  1  deiivared  them. 

Huggini.  My  lord,  I  deslfitf  be  may  be  ask- 
ed,  if  he  ever  delivered  a  latter  IVam  Mr.  Smith 
tamer 

aais^claMr.  I  aai^t  aay  1  aver  asir  Mr. 
Huggina  at  bis  own  house. 

I74p^9ai  Paia<  swora. 

4M.  Gem,  Did  yo«  kaoir  Bdwaird  Araa9 

Paine.  I  did,  and  remember  hia  beia^  pot 
ill  tbs  Fleet  prison. 

Ait.  Gem.  What  alata  of  hcaltb  waa  b«  In 
when  he  came  there  ? 

fdsiic.  H# vraa m agoad  alateof  heaMi;  I 
was  in  company  with  bim  and  captain  BMS^ 
mdaiv  vba  waaat  cards,  dud  Ame  waa  al  ptajr* 
and  did  dot  aeeni  l»he  hwatle ;  and  aae  Jamdi 
Barnes  came  into  the  foam  whilst  I  #aa  ih 
fAmpaay  driakiog  with  them,  and  Arne  was 
doing  nothing  disorderly,  and  Barnes  feroM 
kbal  mlD  the  alroQg  roam,  dad  1  waa  then  by. 

Att.  Qem.  Whe  waa  Dames  f 

Paine.  Barnes  waa  a  prisoner,  and  was  mada 
a  watpfaman  kif  Oybbdn,  wba  gav»  Mm  tba 
liberty  of  the  ffala. 

At$,  Cten.  What  was  bis  biisioesa? 

Pttme*  He  was  a  attlohmaa, 

Att,  Gen.  Whoae  servant  did  you  look  span 
him  to  be? 

Paine.  I  looked  upon  hiofli  to  be  a  servant  of 
Mr.GyMM's. 

Att.  Gen.  Did  you  ever  sea  Mr.  Hoggma 


iMatf .  I  nevet  saw  Ma.  Hoggf ns  Ovsea,  bat 
wkea  the  prothowdanea  ware  ibere. 

Aii.  Gm.  What  sen  af  •  place  waa  it  before 
alwaasaadaaof 

Paine.    It  was  a  stable  where  iktt 


Att.  Gen.  Did  you  see  iti>^erit  was  < 

alad  into  »  #tsaii^  room,  bi^aa  Mr.  Ame 
waa  pvaidla  it? 

iVmv«  I  did  I  and  the  waMa  wara  giacn ; 
there  waa  certainly  a  dampness. 

iM.  Gmt  V«»  thiBia  any  aairer  rair  ««• 
darit? 
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Paine,  I  canoot  say :  bot  there  w«i  an  ill 
smell  came  both  from  the  necessary- house 
-and  from  the  dunf  hill. 

Au.  Gen:^  miat  condition  was  Aroe  in, 
afler  be  was  put  in  by  Barees  ? 

Paine.  Ame  loprew  oatrageoos,  and  tore  his 
clothes  and  beddiog. 

Att.  Gen.  What  conditioii  of  health  was 
Ame  Jo? 

Paine.  J  ne?er  talked  to  him  but  through 
the  hole  in  the  walK 

Au.  Gen.  How  was  be  before  he  died  P 

Paine.  I  was  discharged  before  he  died. 

Alt.  Gen.  What  kind  of  alteration  was  there 
in  bis  ToiceP 

Paine.  He  was  a  little  hoarser,  and  I  conld 
not  see  him,  but  only  as  I  talked  to  him 
through  the  hole. 

Ait.  Gen,  Was  it  a  fit  place  to  confine  a 
prisoner  in  P 

Paine.  It  was  not  a  fit  place  to  confine  pri< 
ionera  in  without  danger  of  their  li?es. 

Huggins.  Was  there  a  court  of  inspectors 
or  governors  of  the  Fleet  ? 

Paine.  There  was  such. 

Huggins.  Did  they  not  ballot  once  a  month  P 
.  Paine.  We  once  lialloted  for  steward  and  in- 
spector. 

Suggins.  Did  not  the  court  of  inspectors 
phuM;  Ame  in  the  strong  roomf 

Paine.  Tlie  inspectors  did  not  so  much  as 
visit  the  strongroom. 

Iluggins.  If  any  complaint  had  been  made, 
was  not  the.  power  .vested  in  the  court  of  in- 
spectors to  redress  P 

.  Mr.  Just.  Page.  Mr.  Huggins,  that  is  not  a 
proper  question. 

. .  Muggins.  My  lord,  I  desire  he  may  be  asked 
then  how  long  it  was  before  Mr.  Ame  died 
that  he  left  the  prison?     • 

Paine.  1  was  disohaiged  in  September,  about 
the  8th.  I 

Huggim.  The  8th  of  September,  my  lord, 
which  was  about  six  weeks  before  Mr.  Ame 
died. 

Mr.  Just  Page.  When  was  the  strong  room 
built  P— Pajjie.  In  Mr.  Gybbon's  time. 

Huggim.  My  lord,  if  Mr.  Gybbon  built 
the  strong  room»  there  is  reason  to  believe  be 
paid  for  It       . 

John  Boueh  sworn. 

Ait,  Gen.  Did  you  belong  to  the  Fleet? 

Bouch. .  I  did,  I  was  turnkey  there. 

Att.  Gen.  When  was  the  strong  room  built  P 

Boueh.  It  was  built  in  1735,  the  latter  end 
of  the  summer,  by  thedireotiooof  Mr.  Huggins. 

Ati.  Gen.  During  the  time  that  you  be- 
longed there,  did  not  Mr.  Huggins  come  fre- 
quently ? 

Bouch.   He  came  now  and  then,  not  very 


Att.  Gen.  When  was  Ame  put  in  the  strong 
room  P — Bouch.  He  was  putin  about  Aog^. 

Att.  Gen.  Did  you  know  him  before  be  was 
•arried  there  P 

Boueh.  I  knew  him  very  weil|  and  never  saw 
any  iH  ofiered  by  him. 


Ait.  Gen.  Whose  order  was  he  potio  byf 

Bouch.  He  was  pot  in  1^  the  order  of  mr. 
Gybbon  and  Mr.  Huggins. 

Alt.  Ven.  Did  he  die  in  that  phuse  ? 

Bouch.  He  did. 

Att.  Gen.  How  long  was  he  there?     - 

Bouch.  About  a  month  or  six  weeks. 

Att.  Cren.  Did  you  see  Mr.  Hoggins  there 
during  the  time  Ame  was  in  the  strong  room? 

Bouch.  I  cauuot  say  I  did. 

Att.  Gen.  Who  was  it  over-looked  the 
building  the  strong  room  ? 

Btmch.  Mr.  HugginS|  wnen  he  came  to  the 
lodge. 

Att.  Gen.  Was  he  there  when  the  building 
was  a- raising? 

Bouch.  I  cannot  be  eertun,  but  I  remember 
there  was  a  direotipn  of  the  Court  of  Com- 
mon Pleas  for  Mr.  Hoggins  to  inspect  the 
gaol,  and  tliat  he  came  once  a  week  after  the 
order  from  the  Court  of  Common  Pleas. 

Att.  Gen.  What  was  the  condition  of  the 
room? 

Bouch.  The  room  was  newly  bnilt  and  green. 

Att.  Gen.  Did  you  carry  any  letter  to  Mr. 
Hoggins  relating  tt»  Mr.  Ame  P 

Bouch.  I  did  carry  a  letter  from  a  firiend  of 
Mr.  Arne's,  and  he  was  so  weak  then  that  he 
couM  oot  speak. 

Att.  Gen.  Where  did  you  carry  it  from? 

Bouch.  From  the  Fleet  prison. 

Att.Qen.  What  was  it  about  P 

Bouch.  It  was  about  getting  Ame  bis  liberty; 
a  gentleman  gave  me  the  letter,  and  desired  sae 
to  bring  an  answer  as  to  Arne's  having  the  li- 
berty  of  the  rules ;  and  1  went  myself,  aod 
saw  Mr.  Huggins,  and  gave  him  the  letter; 
he  o|iened  It,  and  said  he  wouki  send  an  an- 
swer by  Mr.  Hopkins. 

Att.  Gen.  When  was  this  ?     • 

Bouch.  It  was  in  October,  abodt  a  week  be- 
fore Ame  died. 

Att.  Gen.  Where  dkl  Ame  die  ? 

Bouch.  He  died  in  the  strong  room,  I  saw 
him  two  days  before  be  died  ;  he  was  jnst  as 
if  dead  then^  and  very  wcttk  and  ill. 

Att.  Gen.  What  kmd  of  a  place  was  the 
strong  room  ? 

Bouch.  It  was  a  very  sickly  place,  beteass 
of  the  common  sewer  ranning  under  It 

Att.  Gen.  What  tnesssge  did  Mr.  Hoggins 
send  by  Mr.  Hopkins  as  to  the  letter  P 

Boueh.  Mr.  Huggins  sent  word  by  Daniel 
Hopkins,  that  he  would  inform  Mr.  Ame*s 
friend  what  was  to  be  done. 

Att.  Gen.  Who  was  it  built  the  strong 
room? 

Bouch.  One  Pry,  a  bricklayer,  took  dnec- 
tkras  from  Mr.  Huggins,  at  Mr.  Hoggkis'i 
own  bouse,  and  I  was  present  when  Fiy  wss 
there. 

Att.  Gen.  Who  paid  for  the  building  ? 

Boueh.  1  bdieve  Mr.  Huggins,  for  Fry  was 
a  master  bricklayer,  and  I  saw  him  thereabout 
business  after  the  building  was  finished. 

Att.  Gen.  How  came  yon  to  be  there^ 
Boueh.  I  wentlhnratheB  to  gntnphMtsv 
Mr.  Hoggins. 
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Ati.  Gen.  Whco  wert  jon  twnkey  ? 
BoucJL    1  WM  not  tonikey  lid  alter  Mr, 
Aroe's  death. 
Att,  Gem.  Did  yon  tee  him  io  the  itrong 


Bouck  I  flaw  him  in  thettroDg;  room  twenty 

tioMs,  for  I  waa  then  endea?oaring  to  getto  l>e 

turnkey. 
Att.  Gen,    Whom  had  you  the  place  from  f 
Bouch,  FromMr.Hoggioa;  anddoriogthe 

time  f  was  eodeayouring  for  it^  I  saw  Mr.  Arae 

in  the  strong  room. 

Jofnet  Tucker  %won. 

AtL  Gen.  Do  yon  know  the  place  that  is 
ctlied  the  strong  room  io  the  Fleet  prison  ? 

7\Kker.  I  do,  and  waa  employed  hy  the 
bricklayer  and  carpenter  to  make  the  iron- 
work. 

Att.  Gen.  Whom  did  you  make  oat  yonr 
bill  to? 

IWfcer.  1  made  it  ont  to  Mr.  Hoggins,  aa 


Att.  Gen.  Who  paid  yon? 

Tucker.  I  made  the  bill  ont  in  Mr.  Hog- 
gim*i  name,  and  was  paid  hy  Pindai^  and  a  re* 
eeipt  was  given  in  full  of  that  hill. 

Mrs.  EHz.  Le  Pointx  sworn. 

Ait.  Gen.  Did  you  know  Edward  Ame  ? 

LePointM.  I  dui. 

Alt  Gen!  Do  von  remember  him  a  prisoner 
ID  the  Fleet,  and  his  eonfinement  in  the  strong 
room? 

Le  Points.  I  do ;  he  had  been  confined  two 
or  three  days  before  I  went  to  him  ;  the  first 
tinw  I  saw  hiiB  sitting  upon  a  bench,  and  the 
next  time  in  bin  feather-bed,  and  he  waa  co?er* 
cd  therein,  and  his  bed  lay  on  the  floor. 

Att.  Gen.  What  condition  of  health  was 
heinf 

Le  PointM.  I  never  found  him  any  way  difl- 
tnnpered,  only  disordered  hy  the  cold  and 
dampness  of  tbo  place. 

Att.  Gen.   Was  not  his  ?oice  altered  ? 

u  Pointx,  He  bad  a  shivering  hoarseness 
vptnbim. 

^tt.  Gen.  How  tong  did  he  continue  there  f 

If  Pemie.  Hecontmned  there  seven  weeks, 


^tt.  Gen.  What  condition  was  the  place  in  f 

Le  Psnili.  It  waa  building  in  July,  and  I 

i^HMnber  the  finishing  of  it  some  time  in  An- 

^tt.  Gen.  When  was  Mr.  Ame  pot  in  f 
J^Pciniir  Be  waa  put  in  as  soon  as  it  was 

Bnubed. 

-^«.  Gen.  Do  yon  beliere  thai  was  the  oc- 
^'^■oii  or  his  death? 

Le  PointM.  It  waa  impossible  to  be  other- 
^* ;  for  the  boiiding  was  so  very  green,  that 
1^  migfat  poll  the  mortar  from  the  bricks 
rj«  yow  fiagnrs,  and  it  was  impoasible  any 
25  ODold  be  eootinaed  therein  for  aeven  weeks 
jy**  l^ofT  killed  by  the  dampness  of  the 
J**  J  itd  I  verily  believe  that  confinement 
^  tWoccaiMNi  of  Anio^a  death. 


Att.  Gen,  Did  yon  ever  speak  to  anybody 
about  his  releaaement  f 

Le  PointM,  Whilst  he  was  in  this  place,  I 
met  with  Mr.  Hopkins,  and  spoke  to  him  to  ac- 

auaint  Mr.  Hoggins,  that  it  was  impossible  but 
^at  Arne  must  perish,  if  continued  in  that 


Iilace ;  and  if  he  did  not  speak  to  Mr.  H  aggins, 
[  would  send  to  him  myself;  to  which  Hop- 
kins replied,  he  would ;  ao4  af^rwards  I  met 
with  him,  and  asked  him,  whether  he  had 
apoke  T  He  told  me  he  had  spoke  to  Mr,  Hug- 
gins,  who  said  it  was  no  business  of  his. 

Mr.  Just.  Page.  That  cannot  be  giten  in 
evidence,  for  it  is  only  hearaay. 

Le  PointM.  [Standing  up  again.]  I  saw 
Mr.  Huggins  upon  the  Bare,  with  one  Levinz, 
a  Qnaker,  then  a  prisoner  in  the  house,  and 
Mr.  Gybbon,  during  the  time  Arne  was  in  thn 
strong  room. 

Serj.  Cheihire,  Which  way  did  he  comn 
upon  the  JE)are  ? 

Le  PointM.  I  cannot  tell;  there  were  then 
but  two  wa^s,  one  by  the  strong  room,  and  thn 
other  through  the  bouse. 

Serj.  Cheshire.  Whereabouts  is  the  strong 
room? 

Le  PointM.  The  strong  room  was  built  near 
the  Bare,  and  joina  to  the  end  of  the  hoo«o  ; 
and  I  saw  them  walkin|^  together ;  and  that 
be  could  not  well  come  lu  or  out  without  com- 
ing near  the  strong  room. 

Serj.  Cheshire.  What  did  vou  think  was  the 
occasion  of  his  coming  there  r 

Le  PointM.  To  ta£s  a  survey  of  the  walls, 
which  were  then  finished,  for  that  I  saw  him 
look  up  at  them. 

Serj.  Cheshire.  Did  you  know  Mr.  Huggins  T 

Le  Pointx.  I  knew  him  very  well. 

Serj.  Chenhire.  When  was  this  ?  * 

Le  PointM.  I  take  it  to  be  some  time  in  Oc- 
tober, about  fourteen  days  before  Ame  died :  it 
was  afler  the  fire  happened  in  fiell-Savago 
yard. 

Thomas  Levins  waa  called,  and  being  n 
Quaker,*  refused  to  take  an  oath,  and  there- 
fore couM  not  be  admitted  an  evidence. 

Huggins.  It  is  a  mat  while  hi^o  since  thia 
matter  happened ;  there  is  no  notice  taken  by 
the  course  of  the  evidence  how  this  matter  haa 
gone  on,  and  therefore  it  was  verv  difficult  to 
answer  particularly  thereto ;  this  I  do  solemn- 
ly affirm,  that  during  the  tlme^Arne  waa  there, 
F never  heard  of  his  name,  that  be  died,  or  waa 
in  the  strong  room,  till  that  I  was  in  the  Fleet 
to  be  examined :  that  I  oerer  was  aeen  in  the 
Fkiet  prison  while  Ame  was  in  the  strong- 
room ;  and  that  no  one  of  the  king's  witnessea 
has  said,  that  I  used  any  hard  words  about 

*  •<  In  the  case  of  Barobridge  Cpostea)  the 
appellant's  counsel  called  a  Quaker,  and  in- 
sisted that  this  is  a  civil  suit,  in  which  he  might 
be  a  witness.  But  th«»  chief  justice  said,  it 
was  to  thia  parpuse  a  criminal  proceeding,  and 
therefhre  he  could  not  be  a  witness.  Strange'e 
ReporU,  vd.  9,  p.  856.*'— Foniif r  ZdUkn. 


Ifaij  S  GEORGE  IL 

Hr.  Arne.  There  wa9^fiiig0e9ioii  of  oiffet- 
tiDg^  Arne  into  Bethlehem,  it  waa  no  pari  Qfaiy 
9f&ce  as  warden  of  the  Fleet,  but  1  miff|it  by  a 
friendly  »(iipe  une  my  intereat  with  ]^r.  Tay<f 
lor ;  and  that  would  9heff  me  more  a  humane 
^an,  than  oqe  guilty  of  cruelty. 

Thai  apme  of  the  prisoners^  who  were  wit- 
nesaes,  were  discharged  the  prison  the  7th  of 
September,  so  it  was  not  liMy  that  they  afipuld 
lie  able  to  swear  as  tp  ^rne's  death,  who  4i4 
pot  die  till  October. 

As  to  Gybbon  beipg  (lepoty,  the  first  evl- 
^^ee  to  be  prqduced  will  oe  the  act  for  insol- 
Tent  debtors  m  1725,  to  pro?ethM  Gybbon  car- 
rienj  ip  a  iigi  pursuant  to  that  act ;  and  deliyer- 
ed  It  as  gaoler,  and  swctre  to  it ;  and  I  must  de- 

Iiire,  that  Bfr,  Tanner  may  read  the  clause  in 
hat  f|ct  of  parliament,  where  gaolers  are  di- 
rected to  make  out  a  list  of  prisoners. 
,   At L  Gen,    If  you  woirfd  prove  Mr.  Gybbon 
warden,  you  must  prove  what  copsideration  he 

g^Xf  9  an4  ^^^^  ^^^  ^^  Nre* 
.  ]M|-.  Just  fo^e.  Did  the  copoonissioners  in 
that  act  take  notice  who  was  deputy-warden  <Hr 
9Qt?  I^t  it  be  deputy,  or  how  it  would,  they 
took  no  notice  of  that.  1 1  would  be  no  evidence 
fsr  the  king. 

Huggim.  It  will  profe  that  Gybbon  acted. 

IHr.  jftist.  Jp^ge,  We  sbali  see  that  when  the 
act  Qf  parliament  ^  reaj.  I  allow  Gybbon  (Ud 
act  in  tact. 

Att,  Gen.  If  he  hits  ^  mind  to  prove  Mr. 
Gibbon  deputy,  be  mu^  proTe  U  by  his  depu- 

8eg.  C^e^irf.  )t  'm  too  early  to  offer  this 
before  the  deputation  lies  before  us ;  therefore 
I  i^ubmit  it,  il'  i^  is  not  too  soon  to  offer  this  in 
evidence. 

Mr.  Just  Page.  I  C9,n90t  direct  the  prisoper 
hfl^  he  should  prctpeed  i  whether  this  may  be 
pfa^vantagetqhim  I  cannot  find.  If  be  he 
charged  from  a  particular  lact  that  did  arise 
By  Gybbon^  why  should  not  Huggins,  by  the 
same  rule  of  reason,  justify  himself  by  any 
•ther  act  done  by  Gybbon  ? 

Vide^ct.]  Then  the  climae  in  the  Act  of  fn- 
solvency  in  the  year  1725,  was  ordered  to  be 


Hn^l  qfJohm  tJiigginM^ 


r» 


^r.  luat^  P^gc.  I  do  no|  see*  qpop  i^mUbv 
of  thfi  act,  it  affects  any  thing  ^«t  haa  been 
sf^i,  \  ufifi  it  that  the  officer  ai;t;i,  an4  mke» 
r|Ktmrp9,  and  the  law  dQf»  not  a^y  viieti^  it  is 
|h&  Urarden  or  the  def»u^- garden.  Mr.  Qi^ 
gim.  }  it^fe  to  say  you  yourself  will  «iwjn  Mt; 
|A4l^ci  u«eth«^  yott  w/xuld  makenf  i^  if  .to 
f  tLe«»  t|^^  he  acted  aa  garden. 

S^g|gtn$*  ¥.i(li\hfiT^  ym^  discharged  the 7th 
of  Sieptfiipber.  I  deatre  Hjr.  Tanner  qm^  nro- 
flttfig  tafili&Uaaithalitmaybexead  tosLew 

/^Spf-.-'tWt.  P«fc.  If  PuUl¥V^'aevidepo«wi|9 
(^  9»ule^  y^  (h^re  9ee  witne^pefi  fm^h  t» 
jrovc,  thalk  tbey  »wr  \q^  there :  honever,  t 
Hpinst  t«^  notfca  of  what  FuUhniepe  aaici;  kf^ 
faiOi  tba^  Arpe  was  a  peai^eaUe  man,  mi  then 

8»Tft»mipnpim<irib^K$ipmi  mwk^ 


the  floor  wns  coreped  with  t  tS(w  bqaris ;  and 
that  he  saw  the  prisoner  twice  ia  the  Ftes(,  sod 
that  he  waa  there  at  one  time,  and  iooked  in  it 
the  door,  and  then  the  door  wan  abof,  aad  be 
went  away.    This  defence  seems  but  trifliatf. 

Huggifuu  lintendeditnstotheareditofUw 
witness. 

Mr.  Just.  Page.  The  man  has  swam  ho- 
nestly, f^ld  if  it  w^  struck  out  of  the  evidence 
it  would  not  signify ;  an4  I  must  a  little  assist 
you,  as  1)0  cotiDsel  is  allowed  bat  in  caies  of 
high  treason.  You  were  going  to  shew  the  act 
of  the  deputy,  without  shewing  what  authority 
was  given  to  the  deputy.  If  yoa  have  any  iD> 
atrument  or  agraeipaat  by  which  yep  ooosti- 
tnted  Gybbon  deputy,  you  must  prodnee  it 

Jliiggini.  My  lord,  I  cannot  produce  it,  be- 
cause it  is  in  the  hands  of  the  widow  Gyfaboo, 
or  some  other  person ;  and  we  are  at  this  tiiM 
in  equity. 

Mr.  Just  Page,  Affairs  of  this  nahve  biTs 
elways  bepq  dooe  |iy  iwlenture-^aa  the  sbertfi 
of  London  to  their  under-sheriff— and  then  yoa 
must  have  a  counferppit. 

Htiggint.  My  lord,  I  never  made  any  svcli 
indenture  |  I  def  ire  I4r.  Tanner  may  be  asked, 
who  appeareil  n^  ^imrilett  upon  the  Inaolf  est 
Act? 

Tanner.  Mr.  Gybbon,  my  hrd, 

Bfr.JiBst  Page.  Do  yo» belike  hn  was d^ 
puty  or  not  ? 

Tanner.  I  lQoke4  upap  Gy  bbpn  a«  a  prsp^ 
officer. 

Mr.  Just.  Page.  Who  do  you  think  was  irtf« 
den? 

Toan^.    I  cannot  say  v|rho  wpa  warden.  • 

llr.  Just.  Page.  I  thought  you  wonld  ool 
have  equivocate^.  You  %re  a  g«od  offi«er»  but 
1  shall  never  e;mmine  yop  as  «  witness* 

John  Jejffreys,  Keeper  of  the  Compter,  sworn. 

Euggini.  Mr.  Jlei^ya»  prM  acqpaiottbl 
Court  what  agreement  ywfi  majp  between  Mr. 
GybbsQ  %nd  ma. 

J^S^t^  Thims  waa  a  wviting  inadft  ^d  I 
was  a  wimess  to  it,  but  did  not  know  whst  it 
w^as* 

Mr.  Jiv4.  P^fi-  Mff.HiM»w>«)l«Vi^P* 
that  you  ask,  you  must  first  eijplgip  tn  thi 
CourC 

Sue^m^  \  desire  Mr.  Jeff^fyt  Mgr  !««*• 
ed,  if  be  was  present  at  thp  pgnefHneptl 

Jeffreyt.  I  was  present 

J^«M!#.  W*tbareapyii«ilpngfign?d.' 

MrrJuflU  Page.  Vop  PMist  take  ease  la  V^ 
duce  the  writings  if  you  examine  to  thpn.  , 

Bugf^  lha»(^aantamanfi»tbfi«P(ip< 
of  1,000/.  . 

Mr,  \x^  P4i^  1  owipt  copip^  fos.thi 
siM^e  title  pM^  tmdas  y«pi;  grant  ta  be  gives 
in  evidenoe  fi»r  the  gvantpv:  it  waa  a  W(^ 
fifw  ypo,  ppd  haw  ypa  will  *►  to  pfaw  m 
by  wncdof  ramuhi  I  oaniKil  apa  how  iteyg 
done  i  las  whap  a  tranty  asmea  imp  art»w 
pp4  wrMmt*  thf^tiepijf  hy  ipwpd  pf  m»alb  >•» 
an  end  witbopl  ^  PrilM« ' 


JWJ 


^  lit  JlftHM>  >A^*mM  Ante. 
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My. Jotfe  Pdge.  Whetlo0<!ettrtit^etl*fedM^ 
to  b6  *  coibmnce,  except  it  is  ttf  explain  thAt 
txiafefwAt^^  iiid  eMspt  it  i«  to  diik^ter  same 
fraud  efOD  in  the  oonveyance  wheii  giVdi,  it 
cannoi  be  spoke  t»4 

£Hr.  Beroo  Carter  Mng  yofie  eat  of  OiAirt, 
now  retarnedi  aod  Mr.  Justiee  Page  teoli  no- 
liee  to  Umof  wiAt  bad  passed  in  Qsabsattce.] 

Mr.  Huggrins's  aim  iff  ib  she#,  (BKt  Sft. 
Gybbov  tlPas  i6t^  ^nthife,  adtliJcf  w«ird«M ;  and 
that  no  aec  of  Gybboh't  tffHHiM  affytt  bim  }  and 
iRultbe  IMe  Act  of  f  osolV^dy  redd,  andthougbt 
to  fmte  read  tbeAdieddle,  bat  titdt  could  uot  be 
reod.  Mr.  Hoggiiis  si^kecf  #bo  brooglit  io  tbat 
•ebedbte,  d&d  Med  Mh  1%tioer,  ^beiber  Hfh. 
Gybbon  iiroueht  in  that  return  its  dtipnty  aft 
not;  #bo  sam  fbat  be  did  not  know  who  was 
«»nFdeiiy  Bat  that  Gybbon  wte  the  proper  ofi- 
i»er :  now  Hoggins  carrykig  tbi^  matter  fur- 
ther, wooM  bate  Oybboo  appeatr  to  ber  his  de- 
puty, and  has  now  called  Jeffreya  to  proretbait 
«lepttttUibOi  Jefi^s  savs,  tUaf  it  wafe  in 
wntlng,  and  1  confd  not  aflov^  Jeffreys  to  give 
in  arideDce  wbat  was  in  writing.  Itugginfc 
said  in  artswer,  that  there  was  no  counterpart, 
and  that  OyUkm'd  Widow  bad  soch  appoint- 
ment. I  submit  it  If  it  was  not  his  act  and  d«ed, 
if  Mr.  Gybbon  allowed  of  it 

Huggtnt.  My  ford,  it  is  only  a  receipt. 

Jeffreyt,  My  lord,  it  was  a  receipt  ibr  1,000/. 
-and  no  agreement. 

'Buggpit.  Ml*.  Gybbon  agr^^cf  witfr  me  for 
500/.  per  annum ;  and  liking  thebargam  matt^ 
a  deposit  of  1,000/.  and  this  was  dll  toe  wHGog 
between  ns,  and  in  it  declared  that  he  was  to  pay 
900/.  per  ann.,  on  condition  of  havibg  the  rents 
of  the  house  and  shops  in  W^tmidster-hall, 
aad  rehired  a  deposit  of  1,000/.  and  a  pardleof 
three  jf  ears  may  amoubt  to  a  lea$e  or  dem?se. 

Mr.  Biron  Carter.  At  mk  months'  end  Gib- 
bon desired  to  hare  it  renewed,  and  came  to 
Che  sobseqnent  agreement  for  000/.  per  ann. 
for  three  years.  If  the  Coort  cbuM  see  that 
agreement,  whether  it  do  not  amount  to  a  lease, 
there  may  be  a  demise  in  it,  but  bow  fbr  th6 
Coort  win  lay  their  commands  (o  produce  it, 
we  shall  not  now  determine ;  it  Would  b^  very 
hard  to  bare  it  out  of  hii  power,  and  not  to  a<x- 
nit  him  to  giro  evidence. 

Ait.  Oen.  The  law  requires  the  bm  evidence 
that  is  to  be  giren ;  supposinff  that  that  writing 
was  lost,  be  might  be  admnted  to  gire  evi- 
dence that  it  was  lotf.  If  it  was  in  the  hands  of 
any  officer  of  the  crown,  and  tbey  wanted  to  be 
admitfod  to  gire  evidence  as  to  the  contents, 
whether  upon  giring*  eridence,  that  the  thing 
was  in  being,  and  in  the  bands  of  a  third  per- 
son, tbey  sboold  giVe  parole  evidence  as  to 
that. 

Mr.  Just  Page,  Suppose  a  roan  receive  mo- 
ney  by  false  tokens,  but  by  t6me  accident  it  is 
got  into  other  bands,  add  he  uses  aU  the  cmro' 
snd  art  he  can  to  get  it,  and  proves  tbathe  can- 
a«t  come  at  it,  ft  wottid  be  bard  to  convict  a 


ftHk^,  if  bd  eMddt  mm  a  m  Wriflbfr.  ft  la 
the  same  in  caM  Of  tMr  aOtt  death,  by  Tttta^tf 
ana  laise  oecos. 

Mr.  Baron  Carter.  T  agrelf  yOnr  iftfHbb  ik 
rijgfht  in  cssea  of  civU  acttoas^  for  if  be  can't 

five  such  evidence  as  the  law  gives  against  it^ 
e  has  a  remedy  ateqiiity;  but  in  tmi  casa^ 
where  a  man  stands  indicted  for  murder,  where 
can  he  have  his  remedy  ?  ]  am  sore  we  should 
be  guilty  of  murder,  if  we  insisted  on  it ;  Hog- 
gins ought  to  give  an  account  that  he  can't 
come  at  such  agreementt 

^ggins.  Mr.  Jeffreys  says^  that  he  applied 
to  Mrs.  Gybbon,  and  Mrs.  Gybbon  tola  bimi 
that  it  was  in  the  hands  of  one  Wilson,  ber  derfc 
to  oonrt)  and  be  could  not  tell  whose  bands  it 


wasm. 


Jeirejfi.  I  have  a  copy  of  tbs*' writing,  which 
lias  been  in  my  bands' long  beAire  any  contest 
happened  to  JSi^.  Siigipns,  for  it  was  written  a| 
tbesamc  time  the reenpt  was  given. 
Afr.  Jast;l^sae.  Is  it  a  tme  copy  P 
J^Bf^ty9k  I  kdiev^  it  to  be  a  true  copy,  and" 
that  there  has  been  no  alteration  made  m  lU 

TlloCdpip  ofthe  WrftMg  rMk^ — ^Atid'H  tth 
peOfeA  »  00  witneo^  by*  ilit.  Mfi^y%,  tHO 
96tb  Of  JftOei  1798. 

Huggifu.  Have  yOu  bad  any  oonversaliei 
with  Mn.  Gybbon  lately  ? 

Jeffreys.  Mrs.  Gyblxm  came  to  me  about 
fourteen  days  ago» 

Huggint.  Was  there  any  talk>  of  any  snob 
thing  as  a  lease  or  article  of  agreement  ? 

Jeffireyt.  There  was  no  such  word  mentioned 
fts  alecse  ot  article  Of  agre^ii^nt. 

Huggiru.  Do  yon  ktlow  df  aby  irttct^  ot 
agteemeitt.' 

wm  very  cOOVeMnt  with  m.  GyObOO;  but 
no^er  beard  Itlrti  ask  tfflM'  tHettt. 

Huggifu,  How  long  did  GybbOO  eOtfllAiO!9 
that  o»JO?— Jig^r.  Tbt«0  yeOtp: 

Att.Gen.  What  do  you  mean  by  tbOf  of-f 
fite;  did  be  oonflOtte  ^  act  for  tRMO  tHl-ee 
years? 

J^rtyt.  HOdi4aiido#ey«a^l6tt^,WfiSdl 
T  applied  to  Vh.  HiHif^faMrfdr  bim  to  do. 

Mf.  JMti  Page.  Yorr^efO|rfe««fM  Ot  fhOt^ 
tling  ofthe  account  between  Mr.  Bxig^  att* 
Mr.  Gybbon:  at  tbe  boAonf  of  thte  accOOnt 
there  are  some  items  that  havO  00  statair  to^ 
them ;  pray  how  did  that  happen  ? 

Jfffreyt.  My  lord,  it  was  not  settled. 

Mr.  Jutt.  Page.  Was  any  thing  ttffefttl0b»d, 
who  was  to  be  at  the  charge  Of  repairs  dttfing' 
the  four  years  ? 

Jeffreyt.  Mr  Hog^mdrAaJedmetllorabdutn 
at  the  bottont  ofthe  paper. 

Euggitu.   It  wat  settled  at  (be  end  of  four 

Mf .  Just.  Page.  The  repairt  of  ilfb  pnson 
were  left  a  blana. 

Buggim.    I  an8Werto»b««,myWifvthat  it' 
wM  Mttl«Hl  at  the  end  of  fotir  years :  Mr.  Jef- 
freys was  then  present.    Tour  lord«hip  i 
to  take  it  for  a  leaie  of  tbreo  y  eAis. 
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Mr.  Jfuk.PMge.  ItitnntiMrthcoiieiiortbe 
other,  either  lease  or  agreement. 

Hugging.  My  lord,  Jeffreys  said  there  was 
BO  other  agreemeDt. 

George  WeUand  sworn. 

Hfi^gtiti.  When  did  Gybbon  enter  apon  his 
office  f 

WeUand.  Mr.  Gybboo  entered  at  Christinas, 
1783,  and  I  was  oonoemed  for  Mr.  Gvbbon 
before,  and  by  his  direction  acted,  and  be  al- 
ways paid  me  my  fees,  and  I  nerer  receiTed 
moythio^  from  Mr.  Hugffins. 

Jiuggtns.  Who  bore  aliezpences  relating  to 
iht  tt^?-^WeUand.  Mr.  Gybbon. 

Huggim.  How  lonff  did  he  act  f 

Wetland,  Mr.  Gybbon  was  in  fonr  years  and 
a  hair. 

Hugging.    What  do  yon  know  abont  Ame  ? 

Welkmd.  I  was  there  then,  and  Ame  was 
eommitted  about  the  middle  of  May,  and  at  the 
latter  end  of  September,  Hopkins  was  sent  into 
the  oonntry  to  Shropshire,  and  I  acted  till  Oo- 
Cebcr,  and  I  was  requested  by  Mr.  Gybbon  to 

S)  to  Ihe  Company  of  Upholders  reiatiog  to 
r.  Ame.  He  was  broocfht  in  May,  and  jput 
at  the  Vine,  and  made  his  escape,  and  then 
grew  disordered  in  his  senses.  Some  of  the 
prisoners  came  and  brought  a  bed  of  Mr.  How- 
ard's, and  1  saw  him  stark  naked  ;  and  it  being 
desired,  he  was  put  in  the  strong  room  at  the 
nqoest  of*  the  pnsoners.    . 

Hugging.  What  was  done  upon  your  appli- 
eation  to  the  Company  of  Upholders  ? 

Welland.  They  took  care  of  him. 

The  witness  had  a  book  in  his  hand,  which 
he  called  a  check-book. 

Hugging.  Pray  gi?e  an  account,  whether  I 
gare  any  direction  relating  to  the  prisoners  F 

Welland.  1  never  saw  Mr.  Hoggins  there 
but  twice,  and  that  was  when  the  Prothonota- 
ries  were  there. 

Hugging.  When  had  you  that  book  deliTered 
to  your 

Welland.  Todays  before  Mr.  FUcb  died ; 
the  book  was  brought  bto  my  hands,  which  I 
^ntinned  to  act  in  till  Mr.  Bigrave  came  in. 

Hugging.  By  the  writing  in  that  book,  1  can 
prove  Hopkins  out  of  town.  When  was  Hop- 
kins out  of  toivnP 

Mr.  Just.  Page.  I  will  call  Fulthorpe  to 
«lear  up  this  matter. 

FuUhorpe  was  called  again. 

Mr.  Just.  Page.  When  was  it  you  saw  Mr. 
Hoggins  at  the  Fleet  prison  ? 

PuUhorve,  It  was  some  time  before  I  was 
discharged.  It  was  about  a  month  before  Mr. 
Ame  died,  and  I  IdLOwise  saw  Mr.  Farriogton 
at  the  same  time.  Mr.  Hopkins  was  there^ 
and  then  came  in  with  Hu^ns. 

Mr.  Jost  Page.  How  often  did  you  see  Mr. 
HnggiostWeP 

Fulthorpe.  1  «aw  him  twice  at  the  prison, 
bnt  once  at  the  strong  ruow 

Mr.  Just.  Page.  What  time  of  the  day  was 
it  yon  saw  Mr.  juggins  there  f 
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PkUAorpe.  It  was  between  elevea  and  twdre, 
and  there  were  there  Ml^  Hoggins,  Mr.  Hop- 
kins, and  Barnes  ;  and  I  saw  Mr.  Haggim 
walking  upon  the  Bare,  when  Levios  the 
Quaker  was  there,  and  I  believe  Mr.  Gybixa 
with  them. 

Thomai  Fanington  was  aguB  called. 

Mr.  Just.  Page.  Who  was  at  the  strong 
room  when  you  saw  Hoggins  there? 

FarfingUm.  There  were  Mr.  Ht^ggins,  Hop- 
kins, and  Barnes  there...  ^ 

Hugging.  I  b^  leate  to  observe,  that  FxA- 
thorpe  was  discharged  on  the  7th  of  September, 
and  whether  I  may  not  be  altowed  to  ezimioc 
Welland  again,  to  know  if  Mr.  Gybbon  did  not 
give  all  orders,  and  to  prove  that  the  cooituit 
usage  was  not  to  have  tne  coroner  sit  upon  bo- 
dies in  mesne  process? 

Mr.  Just.  Page.  You  may  ask  wbatques- 
ftons  yon  think  proper,  lor  I  will  stay  here  till 
to-morrow  morning,  to  give  you  an  opportu- 
nity of  going  on  witiiyour  defence  in  your  owa 
way. 

bugging.  I  desire  then,  my  lord,  he  may  bo 
asked,  whether  Gybbon  did  not  give  all  orden 
relating  to  theprisoners  P — Welland.  He  did. 

Hugging.  Whether  the  coroner  was  called 
in  to  sit  upon  any  bodies,  but  in  execntion  ? 

Welland.  We  never  had  the  coroner,  but 
upon  execution. 

Hugging.  Whose  servant  was  Barnes  ? 

WdUind.  Mr.  Gybbon's  servant,  I  nir 
Gybbon  pay  him  money. 

Hugging.  Did  you  ever  see  me  and  Barnes 
together? 

Welland.  I  don't  believe  I  ever  did. 

Hugging.  At  whose  request  was  Ame  pat  is 
the  strong  room  ? 

Welland.  At  the  request  of  the  prisoners. 

Mr.  Just.  Page.  Name  at  whose  request  be 
was  put  in. —  Welland.  I  can't  tell. 

Mr.  Just.  Page.  How  came  you  to  knoir  it' 

Welland.  I  was  in  thek>dge. 

Mr.  Just.  Page.  Were  you  then  present? 

Welland.  I  was. 

Mr.  Just  Page.  Can't  you  name  one  of 
them  ? 

Welland.  No,  none  of  them  are  now  io  gaol> 

Mr.  Just.  Page.  Was  not  Farrington  thea  » 
prisoner? — WeUand.  He  was. 

Mr.  Just.  Page.  How  long  is  it  since  jou 
were  concerned  in  the  prison  ? 

Welland.  In  Michaelmas  1722,  and  Udov 
nothing  of  it  before. 

Mr.  Jost.  Page.  Was  there  not  a  benefit  to 
the  warden  for  day-rules  ? — Welland.  Yes. 

Mr.  Just.  Page.  To  whom  was  the  Aooej 
accounted  for? 

Welland.  It  was  accounted  for  to  Biobop- 
The  Clerk  of  the  Papers  always  received  tbe 
money^and  J  have  been  there  several  times  at 
the  payment  of  money.  . 

Mr.  Lee.  Was  it  not  usual  to  give  monej  rxn 
the  liberty  of  che  rules? 

Welland.  Mr.  Gybbon  made  it  a  custom  to 
take  two  guineas  for  every  \QOL  for  the  Ub«'^* 
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Mr,  Zee.  Do  joa  know  of  any  money  ptid 
to  Mr.  Hoggins  r 

WclUoid.  I  don't  know  toy  wai. 

Mr.  Lee,  Wore  yon  there  when  the  strons^ 
non  WM  bnilt  f 

WellmuL  I  was,  and  Ane  wu  the  first  per- 
S9Q  that  was  pot  in. 

Mr.  Lee.  I  ask  yon,  whether  it  was  aO 
funb^r^WeUand.  I  beliefe  it  was  floored. 

Mr.  Lee.  Was  it  not  an  arched  ntnltP 

Well&nd.  It  was  a  kind  of  a  vaiilt,  and  there 
wtf  a  bfoch  in  it. 

Mr.  Lee,  Where  was  it  situated  ? 

WelUmL  It  was  about  three  yards  from  the 
dowbill. . 

Mr.lM.  Had  Arae  a  bed  there? 

Weliand.  He  had  a  bed  in  it. 

UT,Le^  Waa  he  not  in  a  naked  condition  f 

Weliem^  Hewasinanakedconditwn,whioh 
prooeedsd  from  his  madness. 

Mr.  Lee,  Was  that  a  place  fit  lor  a  man  in 
his  condition  to  be  kept  inf^Welland.  It  was. 

Mr.  Ice. 'Is  there  any  place  so  bad  in  the 


Weiknd,  There  was  a  worse  place  where  I 
by,  calM  Joltos  CsBsar's  ward. 

Mr.  Lee.  How  oo«kl  it  be  worse?  - 

WeUand.  Because  osany  people  by  in  it. 

Mr.  Lee,  Whether  writs  were  not  directed 
Depotato,  oftLocom  Tenenti? 

WeUand.  They  were. 

Mr.  Lee,  Whom  were  the  writs  returned  by  f 

WeUand.  By  Mr.  finggins. 

John  Browning  sworn. 

Muggins.  How  long  hare  yon  known  the 
Fleet  prison? 

Bromning.  I  hare  been  a  prisoner  there 
•bof  c  twenty  years.^ 

Huggint.  When  any  body  died  in  the  Fleet, 
except  Id  eiecution,  was  there  any  coroner's 
*^qiie»l? 


ning.  Never,  hot  when  in  execution, 
Vr.  Dickson,  who  was  Clerk  of  the  Papers  be* 
iwe  Huggbs  came,  told  me  so. 

Hmtat.  My  lord,  the  prison  being  rery 
roll,  it  being  against  the  time  of  an  insokency, 
"w  prisoners  grew  very  riotous,  and  Mr. 
Oybfea  could  not  come  in,  so  that  there  was 
00  place  but  the  strong  room  to  put  Ame  in. 

Blr.  Samuel  Green  sworn. 

Buggine.  What  was  the  state  of  the  prison, 
wd  the  condition  of  it  in  1785  ? 

Green.  1  was  had  in,  in  February  1714,  and 
one  oat  the  hater  end  of  June  1795,  and  1 
applied  to  Mr.  Oybbon  in  February  17S4  for 
*  room :  Mr.  Gybbon  said  he  could  not  help 
"^  to  one;  then  I  applied  to  the  prisoners, 

tr^^^  a  goinea  and  a  half  to  them  for  one. 

auggitu.  Was  there  a  court  of  inspectors  ? 

Green.  Yes,  and  I  was  one  of  them,  and 
^^y  prisoner  that  came  in  paid  5«.  in  order 
^fPply  to  the  Court  of  Common  Pleas  to  re- 
%^  the  fees. 
UM  !!S!*J^-.You  did  place  people  in  rooms. 


dreen.  I  can't  say  we  did. 

Huggine.  Did  the  warden  dare  to  come  in  t 

Oreen,  Be  did  not. 

Mr.  Just.  Page.  Could  the  prisoners  set  open 
thegates? 

ween.  They  could  not  set  open  the^tes, 
,  because  there  was  a  turnkey. 

Huggint.  Did  Mr.  Gybbon  offer  to  come  inf 

Green.  He  did. 

Mr.  Wiliiam  Howard  sworn. 

Huggine.  Did  yon  know  £dward  Ame  ? 

Howard.  Mr.  Ame  came  in  about  three 
weeks  before  1  went  out,  and  he  was  in  the 
same  room  where  I  was,  and  wanting  seme 
goods,  Arae  offered  me  much  more  than  I 
thought  they  were  worth ;  for  which  reason  I 
did  not  appnjhend  him  to  be  in  his  right  under- 
standing. 

Huggint.  Did  you  desire  him  to  bring  some 
friend? 

Howard.  T  think  I  might  desire  him  to 
bring  some  friend. 

Huggint.  How  much  might  he  offer  ? 

Howard.  He  oflered  me  nine  guineas,  hut  I 
took  three,  when  I  sold  them  to  his  friends. 

Mr.  Daniel  Woodcock  i 


Huggint.  What  do  you  know  of  Edward 
Arae?. 

Woodcock.  Be  came  into  the  Fleet  prison  in 
1795,  and  I  was  a  prisoner  a  year  and  a  half 
before  that,  in  July  172S,  and  continued  there 
till  September  1735:  and  I  remember  Arae*a 
being  there  some  time  before  I  was  discharged. 

Hug^.  Were  you  there  when  he  was 
carried  into  the  strong  room  ? 

Woodcock.  1  was. 

Huggint.  Were  yon  in  the  cellar  when .  he 
was  taken  from  thence  ? 

Woodcock.  1  were  upon  the  stairs  when  he 
was  carried  into  the  strqng  room:  He  lay  up 
and  down  in  the  gaol  in  the  common-hall  and 
dollar,  till  be  was  carried  into  the  strong  room, 
and  he  was  in  it  till  I  came  siway. 

Huggint.  Were  you  erer  in  the  strong  room  f 

Wwdcock.  I  was. 

Huggint.  Do  you  remember  the  building  of 
it?^HWoocAE.  1  do. 

Ht^gtas.  How  near  to  the  laystall  anddnng- 
hill  is  it? 

Woodcock.  Within  eight  or  ten  yards. 

Huggine.  Are  there  any  lighur 

Woodcock.  There  is  a  place  to  put  in  drink  al» 
on  the  side  of  the  door.. 

Huggint,  What  is  the  wall  made. of  ? 

Woodcock.  Lime  and  brick,  as  other  walls 
are. 

Huggint.  How  tong  was  it  finished  before 
Arae  was  carried  in  ? 

Woodcock.  I  can't  be  certain. 

Huggint.  Did  yon  see  Ame  let  out  at  any 
time? 

Woodcock.  I  saw  htm  let  out,  and  he  ran 
about  stark  naked. 

Hugghte.  Dkl  you  ever  see  him  ndteil  be* 
fhre  he  was  put  in  thtre  f^Wood^^^  IVo. 
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Hugging.  Did  yoQ  ever  iMneatlhAfriiMif 

Woodcock.  Yea,  iHmq  the  f  rttlhoaotiries 
were  there. 

.    Huggimi.  Did  yoo  tbiiik  yoK  should  bare 
known,  when  1  came  there  P 

Woodcock.  It  wat  w  Well  ksoiini,  m  if  the 
kinff  had  made  a  pabUc  entrv. 
^  Buggiiu.   Waa  it  not  for  the 
rityto  ha?e  Arne  pat  there  ? . 

Woodcock.  I  thmk  it  was. 

Huggim.  Who  sold  Arne  bis  goods  ? 

Woodcock.  Gaptaio  Howard  sold  Aroe  his 
^Ifoods. 

HuggUs.  My  lord,  I  must  obserre  that  the 
«oiirt  of  inspetrtors  pmiished  prisoners.  Did 
Boiihe  iDspedorspanishtheflrowiiprisooeMf 

Woodcock.  Yes,  they  put  them  in  ttie  stocks. 

Huggim.  Conkl  Mhr.  Gybbon  Qoaie  into  the 
prison  ?— Woodcock.    He  could  not. 
'    Mr.  Jost  Page.   Why  then  did  yOQ  not  all 
go  out  of  prison  r 

Hu^giru.  Did  not  the  ooort  of  inspectors 
dispose  of  rooms  T 

Woodcock.  IcanHsay. 

^iggim.  Did  yott  see  Banes  ctiryAme  to 
the  strong  room. 

Woodcock.  I  saw  Ame  as  he  was  ffotng  to 
the  strong  room  with  Barnes;  and  there  was 
h  oemplaint  made  to  the  ooMrt  of  inspeoftors ; 
but  not  about  this  man,  but  about  others. 
'    HngBikM.  Was  he  a  quiet  man? 

Woodcock.  1  saw  no  others  thao  his  numisg 
about  Hke  a  madman. 

Huggimi.  How  many  dayt.wat  Ame  ki  the 
Strongroom  before yoa  were  IcCoatof  arisoB? 

Woodcock.  I  wasletent8boillthe4lhor5tb 
of  September,  thefe  was  an  «p|dksalieB  oMdo  to 
the  Court  of  Common  Pleaa,  and  I  made  an 
•iidaf  it  irgauut  Banes. 

Mr.  Samud  Humpkryi  sw^Sn. 

Huggint.  Wofenotyoastewanloftfaocowt 
of  mspeotorsr 
'    Humpkryt.   I  wasotaward  for  some  eoaoi-» 


Huggint,  When  was  the  ooort  fititcreotod, 
tud  upon  what  oooasionP 

Mr.  Baron  Carter.  Mr.  Buggiaa,  hoir  you 
qm  apply  this,  I  can't  apprehend.  Mr.  Hum- 
pbrys,  what  do  you  know  of  Ame  or  Ibe 
strong  room  ? 

Humphryn.  Mr.  Ane  was  d  prisoner  there, 
TtAukk  1  was  there  first. 

Mr.  Baron  Carter.  Where  was  he  when  ho 
came  first  ? 

Humpkrye.  A  penon  of  his  name  came 
there,  whom  I  knew,  and  I  went  with  him  to 
Offo  Mr.  Arao,  and  he  U?ed  mtemperately. 
This  i^entleman,  after  he  had  been  there,  had 
aupplted  him  with  money,  which  ho  apcot  in 
liifOdra ;  and  lifter  some  time  he  waa  moeh  al  - 
terpd  in  his  way,  and  I  saw  him  one  day  walk* 
faMT  wAb'  bis  hat*aod  wig  off  in  tbe  rara,  and 
took  notice  of  it ;  and  aAer  that  ho  proceeded 
tofiiither  extremities,  aadtoek  apaVsiok^hat, 
aad  ihrow^ii  it  opon  iha  Bare. 


Mr.  Just  Page.  Do  yon  beliete  he  had  any 
design  against  any  body  ? 

Hwmhrye.  I  boKevo  hehadaot 

Mr.  Just.  iWe.  Did  heererhitaay  bodyf 

Hwimluyt.  I  do  not  know  that  bo  did,  bet 
wo  bad  appnhensioas,  that  ho  might,  after 
being  in  that  condition ;  ho  waa  an  ol^sct  of 
great  oompaasion. 

Huggine.  Whatwaalusbeharioar? 

Humphryt.  His  behavioar  waa  ooch,  fiiat 
bo  was  not  it  for  a  bed*fidh>w. 

Huggim. '  Do  you  know  any  tbiBg  of  bii 
being  put  into  the  strongroom. 

iSimpkrys.  Beiin  ho  was  put  into  Ihtt 
place  1  was  discharged. 

Huggint.  Do  you  femember  that  yoasaw 
me  there? 

fltcNipArys.   I  dont  romomber  I  saw  y»i 

Huggim.  Was  that  room  baflt  when  yoa 

BtimpAryi.  Aeoordiag  to  the  heat  of  my 
memory,  that  room  was  built  while  I  wii 
there. 

Huggint.  WasitnotaatsUebolorar 

Humphryt.  There  waa  a  staUo,  h«tIdon*c 
apprehend  it  was  built  on  that  spot. 

Huggim.  Wore  you  pressat  at  any  tine, 
when  the  prisoners  desira  to  haro  me  prt 
into  the  strong  room  P 

Omphryt.  I  doaet  know  it;  itvasste 
that  I  came  away. 

Httfgint.  Did  Gybbon  dare  to  come  ioto 
the  prison  without  leare  of  the  ms^ectors  ? 

Humpktyt.  Mr.  Oybboa  wasneiynnwilliog 
to  come  in^  and  I  beliere  the  reason  was,  be 
oonld  not  ooose  m  inth  aay  safety.  Mr.  Gyb- 
bon sent  one  day  to  soma  gontlensca  sf  tbt 
master  side  to  kaow,  if  ho  ssight  Toataio  with 
ai^tothe  Fleet  prison,  for  that  he  bsd  a 
mind  to  see  the  repairs;  upon  which  aasver 
was  rotonied,thot  he  might  come  in;  and  Mr. 
Oy  bbon  came  in,  aad  1  went  aboot  with  bim. 

Huggint.  1  desire  ho  may  be  asked,  wfas« 
ther  if  aa  v  man  waa  ii^ored,  would  they  not 
hare  compoaiaed  of  it  P 

FaaipAr^ps.  1  was  there  when  AsnocsaieAi 
and  disohaq^  before  he  waa  potia  the  stroo; 
rooaa. 

Mr.  Tkmuu  Deamwmom. 

Huggimt.  Did  you  see  ase  in  the  pnsoa 
during  the  time  Mr.  Arne  was  there  P 

Dsaii.  Doring  ttie  time  I  wa^  these,  wbicb 
was  till  the  19th  or  14lh  of  September,  joe 
.were  nut  there;  I  was  discharged  oa  tbe  Ttb, 
botstoyed  awe^  afier.  ^ ^ 

Hufgkwt.  Was  it  the  opinion  of  tbe  prissiMS* 
that  wit.  Amoehonld  be  ooofined  ? 

X^nnt.  It  was. 

Huggint.  Who  prarided  him  victosb  f 

JDton.  One  Mr.  Louden  found  him  io  v^ 
aad  drink,  aad  ho  was  aUowod  for  it  I  b*'* 
seen  Mr.  Louden  in  the  room.  .^Muiff 

Hugg^  Whok^thekoyof^***"* 
If 
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Jkm.  IdonHfaHifrirlMlevptaietejr* 

Euggm.  INdyoaBeftAmethera? 

Peon.  I  have  9mm  krwt  w  4b«  strong  room. 

Eug^t.  Whou  w«8  h«  mimd  there  ? 

Dtf».  Ho woooawined  to  tbo  ttHMiy  room 
in  Joly,  or  tiM  hos^oskg  of  kfiupm. 

Huggint.  Did  yooooe  mo  witk  Qybboo  ? 

Desii.  I  went  roand  the  Bace  wheo  Mr. 
Gybboo  irai  in  the  prison,  and  wao  upon  the 
Bm  with  him. 

Att.Gau  DidnotGybbon'sferTanUooiDO 
ia? 

Jkm.  ThoT^idvOad  Gyfahonoametoehapel. 

JbUOat.  W^rcabouta  ie  iko  chapel  ? 

Dmm.  Thoolapel  it  within  the  iralia  of  the 


Al.Gtn.  If  Mr.  Gybbondat«d  to  venture 
to  oome  to  chapel ;  how  came  he  not  to  oomo 
•tether  timet? 

Buggim.  Please  to  atk,  whether,  if  between 
Ibebontf  of  ten  and  twelve  1  had  boon  thor*»  I 
moit  not  hate  been  teen  ? 

Ddaa.  Captain  Paltison  and  othen  wont 
Mad  the  piinn  with  Mr.  Gybhon. 

Hugghu.  The  qiMttion  V  If  I  bad  boon 
Ibcra,  whether  you  wodd  not  have  toon  me  ? 

Dam.  1  thould. 

^Hg*^'   Had  not  Ame  a  broken  oonsti- 


Mr.  Baron  Carter.  Mr.  Huggina^  I  cannot 
tdnit  you  to  go  into  that  evidofice ;  1  doo't 
katw  what  advantage  it  wiB  bo  10  yon.  yon  are 
piog  to  prejudice  yourtelf ;  for  if  he  had  a 
Mni  conttitiition,  them  was  len  loasoo  to 
pot  btm  into  theetrong  room. 

Mr.  John  Louden  sworn. 

Euggint.  My  lord,  be  pleased  to  ask  Mr. 
Ifmi,  whether  he  had  the  «■«  and  cntlody 
ofMr.ArneP 

Mr.Jnit  Pttge.  Antwer  that  fuettion. 

LmiiH.  IknewMr.Araoheforeheeameto 
pmoo,!  had  tome  acfsaintanoe  with  him;  ho 


i  gentlemei 
2^  «i(h  thons,  hecanse'thaft  ho  was 
^■■■gontofordorvaad  tome tiflMaAtr  growing 
*yg,  the  gentjemtn  with  whom  be  ky  mmr- 
>^  ivithhim,  ami  1  ixmld nel  aflM  to  hiM^ 
^•Qj  longer,  he  not  being  able  topaymo; 
JM  ifter  he  wna  toraedftom  my  taUe,  •mba  of 
^^VpbeUen'  Comimny  came  and  dei 
wdiaehkn  aantuai;    and  every  mc 
«fr>«l  hmi  a  hreakfhtt,  and  a  plato 
'■•^and  dfinkt^mid  I  had  the  key  of  tlv 
""^  M  two  or  three  dawt  after  he  wat  pttt  in. 
lb.  Joet  Poge.    How  came  yon  by  the 

_J<^aden.  Sometimot  ii  was  half  an  honr, 
2*^|un«a  an  hour  belbre  1  oonid  find  the 
^^j  iod  1  said,  if  ihoy  wonhl  not  lot  me 
vicL^  lto>»  1  woohi  not  famish  him  with 


ommg  I 
^  of  hot 


Mr: 


Page.    Ten  had  tbo.Uherty of 
'T^ldliiiBaovt? 


Xmid^  Timiilrh  I  had  the  key,  and  hiultho 
liberty  of  going  in,  I  had  no  power  lo  lei  him 
o«4.  He  wta  never  out,  from  the  time  he  wta 
put  in,  but  once,  and  that  wat  when  i 


vonto  of  the  U^lderf '  Company  camb  lo  tea 
him,  and  thon  Baiwea  hiokoa  him  op  agam ) 
and  when  he  wat  out  he  was  ttark  naked,  tnd 
ran  mto  the  dmpel  with  the  leathers  oU  about 
him,  and  T  went  to  take  him  lo  carry  him  ia 
again,  but  he  was  very  tturdy,  and  would  not 
let  me. 

Huggim.  In  an  the  tfanoiM  bod  the  key, 
and  the  onttody  of  him,  which  was  ftom  the 
third  day  aiWr  his  going  into  the  voom,  till 
three  da^s  of  his  edfning  out,  did  yon  ite  tno 
in  the  prison  f^IotfdAt.  1  did  not. 

HuggUu.  Do  you  think  yon  sbottM,  if  I  hid 
oorotri  Xondtn.  Yes. 

Huggins.  lfihadbeenfaithehoQse,thOttld 
yon  have  seen,  or  heard  of  it  f 

Zondeii.  I  thould. 

Huggim.  Did  any-hody  th  up  with  Hr. 

Ltmden.  There  wta  somebody  sat  op  with 
him  a  ftn  nights  helhre  he  died. 

Bttggwu.  I  submnt  it  to  you,  my  lord,  whe* 
ther  1  shall  produce  the  people  of  the  V^ 
holders'  Company  thataat  no  with  him. 

Mr.  Just  Page.  That  will  be  of  no  great 
use  to  you. 

Et^nt,  Was  there  a  conii  of  inspectors, 
who  governed  the  prisoners  ? 

Xendsa.  Yes,  tbene  wnt. 

Huggim.  Do  yon  remcmher  yen  saw  Mr» 
Gy bboD  there  then  P — Louden,  No. 

Hugghu.  Did  the  prisoners  dispose  of  their 
rooms? — Louden,  Yes. 

Mr.  Baron  Cmrter.  I  donl  nwlentand  very 
weH  what  way  yon  prome  to  make  your 
defence ;  if  Mr.  Gjfbboo  had  the  solo  power, 
then  the  court  of  inspectors  oouhl  not;  ftnft 
Mr.  Huggint  is  not  coocemed,  because  Gyb- 
bon  was ;  and  then  he  could  not  be  concerned, 
because  the  court  of  inspectors  was.  Mr. 
Huggins  I  take  to  be  warden,  and  Gybbon 
deputy- warden. 

Att.  Gen.  What  kind  of  a  place  is  the  strong 
room  f 

Louden.  It  Is  e  brick-wall,  end  arched  over 
with  bricks,  and  the  floor  is  boarded,  aud  at 
that  time  a  bench  went  across  the  room.  There 
is  a  hole  over  the  door,  with  four  or  five  iron 
bars,  and  a  hole  big  enough  to  put  a  quart-pot 
in  by  the  side ;  it  was  a  new  built  foom,  about 
six  or  eight  weeks  before  Ame  was  put  in,  there 
was  no  chimuey,  fire-place,  nor  any  con? e* 
nience  to  ease  nature. 

Att.  Oe».  Was  it  not  the  occasion  of  hi* 
death  ? 

Louden.  It  wta  possible  it  might.  I  belief^ 
it  might  do  him  pr^udice  as  to  his  bosltb. 

Ati.  Gen.  Did  it  batten  his  death  ? 

Louden,  t  do  not  know  but  it  might ;  1  be- 
lieve it  did  haston  his  death. 


Att.  Gen.  Whegeveyootfaekeyr 
Xtndsfi.  Tbetunkey}  and  iiasu 
himaffain. 


it  to 


again. 
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Att,  Gen.  As  you  came  to  take  oblige  of 
it,  did  yoa  always  keep  the  key  ? 

Lowkn,  Sometimes  1  bad  it,  and  sometimM 
tbeyhadit 

•  Mr.  Just.  Po^e.  Do  you  beliere  yoaooaM 
have  liTed  there  six  weeks,  if  you  had  been  put 
in  that  room  ? 

Louden,  1  donU  beliere  I  could. 

Morgan  Gwyn  sworn. 

Buggins.  Were  you  a  prisoner  all  the  while 
Mr.  Amewas  there  P—Gvyn.  Yes. 

Huggiru.  Did  you  see  me  m  the  house  dur- 
ing that  time? 

Omyn.  I  did  not  hear  that  you  had  beep  in 
the  house  all  the  time  he  was  a  prisoner  there, 
nor  did  I  see  you. 

Huggiru.  Do  you  think  if  I  had  come,  you 
ibonld  have  seen  me  ? 

Gw;jfn.  I  do  think  1  should.  ^ 
^fii^^'fu.  My  lord,  I  have  witnesses  to  prOTe 
that  r  was  in  Hampshire  from  the  beginning 
of  September  till  the  middle  of  September ; 
that  one  part  of  the  time  that  Hopkins  and 
myself  are  said  to  be  at  the  strong  room  I  was 
out  of  town,  and  another  part  that  Hopkins  was 
oat  of  town. 

Wm.  Huggint  sworn. 

Mr.  Just  Puge.  You  are  son  to  the  pri- 
sonerf 

Wm.  Huggku.  I  am,  my  lord ;  I  have  a 
house  in  Hampshire,  and  I  remember  by  se- 
veral drcomstanees,  that  my  father  came  there 
the  1st  of  September,  and  oontinoed  till  the 
14th  or  15th. 

Mufgiiu.  Was  I  from  yonr  house  dnring 
that  time?  ^  ^ 

Wm,  EuggnuL  Neither  my  father  nor  myself 
were;  that  being  the  lon^  Tacation,  my  fiiUher 
was  absent  from  his  business,  and  was  out  of 
town  at  aur  George  Qzenden's. 

l^hard  Smith  sworn. 

Hug^ns.  I  desire  he  may  be  asked,  my 
lord,  whether  he  saw  me  in  Hampshire,  in 
1725,  at  my  son's?  *^        ' 

Smiik.  My  lord,  1  saw  Mr.  Hoggins  in 
Hampshire  about  the  14th  or  15th  of  Sep- 
tember in  thatyear ;  and  he  was  likewise  there 
aome  time  in  August. 

Mr.  Just  Page,  Was  Mr.  Huggins  twice 
there  in  that  summer  ?  ' 

Smith.  He  was  there  for  a  great  many  days 
at  one  time.  *  ^     ^ 

Mr.  Just  Page.  Did  he  go  up  to  London, 
and  come  down  again  ?         "      '^  ' 

^th.  I  cannot  say  whether  he  did  or  not 

Mr.  Just.  Page.  Did  he  come  up  and  down 
■ereral  times?  '^ 

Smith.  He  was  constantly  there  for  some 
days. 

Mr.  Just.  Page.  What  are  you  ? 
Smith.  I  am  tenant  to  the  estate  which  Mr. 
Hoggins  purchased. 

I(A)bert  Knight  sworn. 
^m*nt.  Do  you  know  of  my  being  ai  my 
•on  s  &m««  in  Hampahire,  in  17«5  ? 
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Knight.  Yoiiweretheiefaetweeatiie4lbaBd 
11th  of  September,  and  stayed  15  daya. 

Huggins.  When  did  1  return? 

Kntg^t.  The  15th. 

Huggint.  WasI  therein  Augmt too? 

Knight.  You  were  there  between  the  9th 
and  14th,  and  stayed  seven  days. 

Charles  Bird  sworn. 

Hugging.  Doyou  know  of  my  beiogatmy 
son's  house,  in  Hampshire,  in  17S5  ? 

Bird.  You  werethere in  August,  17^,  about 
the. 7th,  bat  I  cannot  say  how  hmg  you  staved 
there ;  then  you  came  down  on  iSe  1st  of  Sep- 
tember, and  returned  the  15th  of  the  sane 
month. 

Huggins.  My  hnrd,  I  went  from  thence  int» 
Berkshire. 

Jamei  Green  sworn. 

Huggins.  Did  yon  see  me  in  Hampahire  at 
my  son's  in  1735  ? 

Green.  I  was  a  senrant  then,  and  lired  ia 
Hampshire  at  the  same  time;  and  you  came 
there  on  the  1st  of  September,  and  oontinoed 
till  the  11th ;  and  m  the  same  year  yon  were 
there  in  August. 

John  Tucker  sworn. 

Huggint.  Whom  are  you  serrant  to? 

Tucker.  To  sir  6eorge  Oxenden. 

Huggint.  Was  I  any  time  m  Berkshire  ia 
1795? 

Tucker.  You  were  there  in  September,  1796 ; 
and  on  the  17th  1  carried  you  from  Wittrabaai, 
in  Berkshure,  to  Henley  upon  Thames. 

Huggins.  Did  you  carry  me  any  farther  ? 
'Tucker.  No. 

Mr.  Just.  Pa^e.  When  did  Mr.  Huggins 
come  there  ? 

Tucker,  i  did  not  mind  thit ;  I  know  tbe 
time  when  I  carried  him  from  thence,  but 
cannot  tell  when  he  came  there. 

Sir  George  Oxenden  sworn. 

Sill  G.  Oxenden.  My  lord,  Mr.  Hoggins  ssid 
he  came  from  his  son's  about  the  15th  of  Sep- 
tember, and  came  to  Henley  about  the  17tn. 
I  remember  rery  well  that  Mr.  Hugipns  wss 
at  my  house  in  Berkshire,  because  sir  Ccdl 
Bishop  being  there  (it  was  the  day  before  or 
after  Watlington  fair,  which  was  the  ISlli), 
Mr.  Huggins  ofiered  to  purchase  a  little]  fann 
of  him,  which  Mr.  Huggins  said  he  woold 
make  a  present  of  to  his  son,  which,  I  thought, 
was  a  kind,  good-natured  act:  he  went  away 
on  the  17th  or  18tb,  and  i  wther  belie?e  it  wis 
the  18th,  because  on  that  day  I  wont  to  Wat- 
lington fair. 

Mr.  Just  Page.  How  long  did  Mr.  Hog- 
gins stay  at  your  house  ? 

Sir  O.  Oxenden.  Mr.  Huggins  was  nottbtfs 
aboiretwo  days,  and  said  that  he  came  out  of 
Hampahire. 

Darnel  Hopkins  sworn. 

Huggint.  I  mM^btme.'^r^f^^* 
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me. 


.  Mr.  HopkiM  was  ;mlb 
tbathe  was  pment  at  the  ilTOOff  rooiD. 

Mr.Jmt  Fm.  Mr.  Hopkuie,  prey  whed 
didjeci  p  oat  of  towo  ? 

OophmM*   rweotin  the  Oxfbrd  ooeeh  on 


and  went  from  theooe  to  a  place  caUed  BartOD, 
to  ooe  yr.  Oekley'a,  a  rdatioo'e. 

Eugpiu.  Wbco  did  yoa  retain  F 

fii^p&u.  I  came  beck  on  the  14Ah  of  Oc- 
tober in  the  same  year. 

Hugfini,  I  derire,  my  lord,  he  may  be 
aribed,  if  ever  he  aaw  me  m  the  priaoa  in  the 
month  of  September  f 

Hapkitu.  No,  oor  in  October;  for  yoa  were 
not  comeback  on  the  19th. 

Sugg^.  Were  yon  at  the  door  of  the  clronf 
nom  with  me  f 

Hofkku,  No,  1  wao  there  by  mveelf. 

8er|.CtoAire.  Do  yoa  know  Mr.  Farrinff* 
UntSapkuu.  Yea. 

Sen.  Chakire.  Don't  yoa  remember  that  he 
WIS ibere  with  yon? 

a  kins.  1  don't  remember  any  company 
nnethen. 

Seij.  Ckeihire.  .Was  Barnes  there  ? 

HoplUnB,  No. 

^.Chakire.  Who  onpened  the  door  F 

Hofkiiu.  I  cannot  tell. 

Seq.  Ckahire.  Didlyou  see  Mr.  Aine  f 

Bapiunt,  I  aaw  him  there ;  he  was  naked ; 
be  had  something  about  him  white,  bat  1  can- 
not  say  what 

Seij  Cheakire.  Had  yoa  no  disooarse  aboat 
tbisniaD?-.ir<7ilrtiif.  No. 

SsQ.  CheMre.  Did  nd  Mr.  Oybbon  send 
yoo  to  Mr.  Hanins aboat  AmeF 

HofUnt.  No. 

.8(13.  Che$hire.  When  yon  were  at  the  door, 
^  yoa  not  whisper  to  any  one? 

Sofkim.  No. 

Scfj.  CActAire.  Whose  servant  was  BenesP 

Hofkhu,  He  was  servant  to  Gybbon. 

Sen.  Ckeakire.  Who  named  him  a  watch- 
Dsnf 

Bopkini.  He  was  a  watchman  when  1  came 
»cre;   and  1  saw  Gybbon  pay  him  several 


Serj.  CheMre,  Whom  were  yoa  appointed 

Bopkim*  I  was  recommended  to  Mr.  Gyb* 
■00  by  Mr.  Hoggins. 

Se^.  Chethire.  Did  yoa  do  any  bosinese  for 
«e  prisoner? 

Bftpknu.  Yes,  and  attended  him  constantly 
tt  bit  hooae  eveiy  morning  ;  bat  1  never  had 
•"ythiBff for  that troable. 

^•Ckeiibtfe.  Did  yoa  bay  year  piece  ? 

25f*«M-  No. 
.  BW).  Ckethire.    Did   yoa   take  all   those 
^^7*3^  io  Mr.  Hoggins  for  nothing? 

^Atai.  He  bad  seldom  any  thing  lor  me  to 
^^}_}  was  in  the  morning  generally  with  him 
•bwlsof tm  o»ctock,  and  left  him  by  nine. 

S«J.  Ckfto,.  Ik.  iw»kiig,r  Mfi.Le  Pointa? 


Hcfhtm.  Yes. 

Set}.  Ckahire,  Had  yea  no  ditooafse  witk 
her  aboot  Ame  as  to  his  condition  ? 

Eofkin$.  I  do  not  remember  I  had. 

Ser|.CAeiAire.  Mr.  Hopkins,  pray  consider 
with  yoorself,  and  answer  directly,  whether  or 
no  Mrs.  Le  Points  did  not  desire  yoa  to  speak 
to  Mr.  Hoggins  abont  Ame,  and  yoa  said  you 
would,  and  tnat  yoa  came  to  her  aJUr,  and  tobl 
her,  that  you  had  spoken  to  Mr.  Huggins,  and 
that  he  sud  it  was  no  business  of  hM?  Pray 
consider,  and  recollect  yourself. 

Hofkint.  1  cannot  recollect  it 

SeQ.  Cktihire.  How  did  Ame  come  into  the 
stronfl[room? — EopkinM,  1  do  not  know. 

Sei}.  Chetkire.  How  long  was  he  there  ? 

Hofkmi.  Six  weeks. 

8erp.  Cheahire.  How  long  was  it  in  that  time 
before  you  beard  he  waa  there?  ' 

Hofkifu,  It  could  not  be  long. 

8erj.  CAolklfV.  How  tong  after  the  beginning 
of  the  six  weeks  was  it  that  you  saw  him  there  ? 

Hopldne.  I  cannot  tell  how  long ;  itcouki 
not  be  long. 

Seij.  Cheshire.  Was  there  any  matter  in  the 
gaol  that  you  did  not  acquamt  Mr.  Huggins 
with  ? 

flqpiietns.  I  seldom  acquainted  him  With  any 
of  the  transactions. 

Seij.  Cheshire.  Do  you  remember  yon  so* 
qnainted  him  with  this  man's  being  in  the 
strong  room? 

Hopkim.  I  do  not  know  I  did. 

Sinj.  Cheshire.  Did  you  hear  any  complaint 
of  his  being  in  that  place  ? 

HopAtnf.  I  cannot  say  that  I  heard  any 
complaint  of  his  bemg  there. 

8er|.  Cheshire.  I  have  in  my  hand,  Mr. 
Hopkms,  an  examination  of  year's,  and  I  would 
have  yoo  coosider  with  yourself,  and  I  will  ask 
you  one  question  or  two.  Do  you  think  the 
Keeping  the  man  in  that  phce  was  the  cause 
ofhis&ath? 

Hopkins.  I  had  been  verv  credibly  informed 
of  the  indisposition  of  Ame  Wore. 

Serj.  Cheshire.  Upon  the  oath  you  bavetakeo, 
was  not  Arae's  beinflr  confined  in  that  place  the 
occasion  of  his  death  ? 

Hopkins.  I  cannot  say,  upon  the  oath  that  I 
have  taken,ithat  it  was,  as  he  was  mad  and  sick 
before  he  was  put  in  thestrong  room.  I  believo 
the  madness  was  the  occasion  of  his  death. 

Att.  Gen.  How  long  after  Mr.  Ame  wai 
confined  was  it  that  you  saw  him  ? 

Hopkins.  1  cannot  say  how  k>ng  ;  I  believe 
it  was  in  the  month  of  September. 

Att.  Gen.  Did  not  you  see  him  more  than 
once?— Jib^fttfu.  1  do  not  remember. 

Att.  Gep.  I  aak  yon  again,  Did  not  yoo 
•cehim  more  than  once? 

Hopkins.  I  do  remember  I  saw  him  a  sor 
cond  time  lying  on  the  floor,  and  the  upper 
^rt  of  his  biody  was  then  naked. 

Att.  Gen.  Was  any  prisoner  in  the  Fleet- 
confined  in  such  a  strong  room  before  ? 

Hopkins.  None  was  put  in  thero.befoie,  nee 
in  any  I 
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Att.  Gen.  What  kind  of  roon  Was  it  f 

Bopkm$.  The  roof  wai  trched ;  it  was  bitilt 
efen  with  the  (pround^  aiid  bviltoot  long  before 
Aroe  was  pat  m  there. 

AtL  Oen.  Did  jroa  obeenre  the  oonditioa  of 
the  w9\\?^^Hopkini.  The  room  was  dattip. 

Att,  Gen,  What  officer  were  yoa  beleiigui^ 
to  the  Fleet  ? 

.  Sopkint,  1  was  Clerk  of  the  loqames. 

Att.  Gen.  Did  not  yon  go  to  Mr.  Hoggins 
frcqaeotly? . 

Hopkint,  I  went  to  Mr.  Hi^ias  three  or 
four  times  a  week. 

Alt.  Gen,  What  did  yoa  go  to  Mr.  Bug- 
gios  upon  f 

^  HopkiM,  1  went  to  him  abo«C  his  own  btt- 
siness. 

Ajttn  Gen.  Did  too  never  attend  him  on 
moniin^  about  the  businesa  of  the  prison  i 

Hopkins.  I  hare  aoquainted  him  with  some 
tfaiiigB. 

Att.  Gen.  Did  not  yon  aoqocint  him  with 
mattters  of  eonseqaenee  in  the  prison  f 

Hogkins.  I  did,  if  they  were  matters  of  any 
eoii8e(|iience,  or  estraordmary. 

Att.  Gen.  Did  not  yon  acquaint  Mr.  Hug;> 
gins  with  Mr.  Ame's  being  there? 

Hopkins,  The  reason  is  why  I  did  not,  fhsX 
I  went  ont  of  town  on  the  87th  of  Septo  ' 
and  did  not  rotum  tiH  the  14th  of  October. 

Ati.  Gen*  I  ask  yen,  Whether  you  beiie?e 
in  yoor  conscience  you  did  aoquamt  Mr.  Hug- 
gins  or  not  ? 

Hopkins.  It  is  very  likely  I  did,  if  1  wem4e' 
sired. 

Att,  Gen.  Do  yon  heliefeiaymr  conscience 
you  did,  if  yon  wcrodesirBd  f 

Hopkins.  Why,  I  Tcrily  bdinvciDiny  can* 
•Cience  1  did,  if  I  was  desnid. 

Att.Gtn.  How  do  yon  know  Avne  was  raid  f 

Hopkins.  I  beard  tlmt  be  was. 

Att.  Oen.   WonM  not  hb  own  vaoi 
been  a  sufficient  confinement  ? 

Hopkins.  I  beKere  it  wnnld. 

Att.  Gen,  Did  yon  receive  any 

Mr.  Hoggins  for  the  relief  of  this  nnn  r 

Bopkws.  I  do  aotkaofw  that  f  did. 

[Upon  whksh  his  Examination,  wbich  was 
taken  before  Edward  Hughes,  ttq.  upon  oath, 
was  read,  to  shew  bis  prevarication.] 

Mr.  Jnst.  Page.  I  sriE  yon.  Whether  in  the 
Month  of  Beptmber,  there  were  not  a  great 
many  people  dischaiged  oat  of  eostody,  and 
whether  there  was  not  any  ont  room  Ifaal  be- 
came empty  f 

Hopkins.  1  believe  there  was,  (or  fifty  or 
■ixw  persons  were  then  dischaigwl ;  but  1  had 
Mlbing  to  do  with  the  affair  of  rent. 

Mr.  JuBt.  Page.  Waa  there  any  room  bettor 
than  the  stroi^  room  empty  f 

Hopkins.  Any  room  was  better  than  the 
strong  room. 

Mr.  iost.  Page.    How  long^  was  Ame  eon- 
tinued  there  after  the  7th  of  September  ? 
.  H^kim*    He  WM.  eoBtyMcd  tbaro  till  he 
died.  I 
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Mr.  Jnst  Page*  Won  there  any  i 
house  so  had  aa  that? 

Hepkim.  I  do  net  know  of  any. 

Mr.  Just.  Page.  When  so  many  wcw  db- 
ehaifed»  might  there  not  be  «  roem  that  Ane 
aught  be  put  in  P 

Hopkins.  I  do  not  remember  aay  dispesiiiea 
of  rooms. 

Mr.  Just  Page.  Were  there  no  plncns  empty 
where  the  fifty  or  aiMy  ky  f^Hapkms.  Yes. 

Mr.  Just.  Po^  Was  there  not  a  mom  tbea 
ftr  one  man  to  lie  in  ^^Hopkms.  Yna. 

Att.  Gen,  Had  you  any  disesarae  with  Bi- 
ahop  about  Ame? 

Hopkins.  I  do  not  remember  he  avar  spiht 
to  me  about  him. 

Att.Gen.  Did  Afr.Gybboa  never  apeak  to 
you  in  the  presence  of  Bishop,  to  apeak  to  Vts. 
Hsmios,  that  tome  caw  mght  ha  takes  of 
Arner — Hopkins.  He  did  not. 

Att,  Gen,  Did  Mr.  Oybbon  order  yaa  ^ 
speak  to  Mr.  Hnggiiis  to  jrat  him  into  Bedile- 
hero,  and  to  npetk  to  Mr.  Taylor  to  get  bin  nf 

Mr.  Jost.  Page.  I  most  observe  that  Mr. 
Hoggins  owned  that  he  only  did  it  (ipsslrisf 
of  Arne's  bein^  got  into  BetUehem)  nsa  friMid, 
and  noi'guatenus  warden. 

Mr.  I<e.  Mr.  Hepkina.  I  ask  yon,  Wbe- 
ther  you  at  any  time  spoke  to  Gyblmn,  or  toy 
one  dfae,  to  give  Mr.  nuffffhis  neliee  of  Aiae'f 


luffginsi 
beinff  m  the  strong  room  r 
Hopkms.  1  do  not  know  that  I  dsd. 

Thomas  Smith  sworn. 

Ha^fif.  What  resolution  did  the  Up* 
holders*  Ceaipany  oome  to,  as  to  the  direhtfg- 
ing  Arne  out  of  the  Fleet? 

SmM.  Be  was  servant  to  the  Campasy  of 
Undertakers  at  Exetor  CbaM. 

Mr.  Just.  Page,  Do  you  kaaw  if  Aiae  irai 
to  badMRharecd,  er  how  ? 

Smith,  Martin  aad  otliers,  merahsn  of  tfc> 
said  company,  first  arrested  hm^  aad  l»  asi 
aainad  to  a  heiMT'ia  in  Hare«aewH,  ud  hj 
there  a  eaaaidaabte  time,  aad  thea  wm  est* 
riad  to  the  Fleai ;  and  upon  an  applioalim  to 
the  Company  of  Upholders,  they  as^reedtoito- 
ahaiira  baa,  aad  gat  him  into  Beiblahem. 

Hnggims.  My  lord,  be  was  a  very  aieUy 
man  before  be  came  there ;  and  i  desire  tbs 
witness  may  tell  yon  what  cooditiba  hb  wis  is. 

Smith,  In  the  month  of  April,  1785,  be  wss 
in  a  w«ikly  coadttioo. 

Mr.  Just.  Page.  Mr.  HnggioS,  I  euaot  si- 
mityoa  into  that  evidanoe. 

Muggins,  I  desire  to  call  pcopto  ts  ba 
ebanetar. 

Mr.  Thomas  Ame  sworn. 

Hug^ns.  Hewasohief  mourner  to  Arse;  i 
desire  he  may  acquaint  you  whA  reistisn  be 
was  to  him.  , 

Arne.  Edward  Arne  was  my  nnde't  sob  <  I 
know  that  he  was  in  pH«m ;  he  lay  seaie  ^' 
at  an  officer's  house,  and  ftom  tmmc€^^^ 
moved  to  the  Fleet. 

BuggiAs.  WfaMi<fidvoa#^ltef 
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Jw  the  AftAidfr  ofEAwnri  Ame» 


A.  D.  nCft 
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Ame.  A#etkort«dav8bdbf«hedM  I 
nw  him  theM ;  1  eo^uivei  Ibr  him,  «ml  th«y 
•aid  he  was  locked  up,  and  directed  me  to  go 
to  Mr.  liOudeo,  Mr.  JemiDgbam*8  man. 

Huggmg,  Waa  the  door  abut  ? 

Ame.  It  waa  padlocked;  he  lay  down  at  the 
■de  of  the  room  oear  the  door,  and  I  fouiid 
aooe  raga  ahout  him.  He  knew  me,  and  took 
ina  k?  the  band;  he  waa  then  very  ill,  and 
OQold  hardly  apeak.  I  aaked  him,  what  waa 
become  of  hia  ring,  aeal,  gold- headed  oana, 
iod  other  thioga  of  Talua  r  He  apoke  very 
fuDt;  1  with  mach  difficulty  uDdentood  hy  a 
word  DOW  and  then,  that  one  Searia,  a  mercer, 
had  ffot  some  of  them ;  and  afterwarda  upon 
ea^uiry  foond,  that  he  had  hia  gold  watch, 
wiuoh  ha  had  lent  him  Iborteen  gaioeaa  upon. 

HuggiM.  Did  he  make  any  Qamplawt  |o 
ton? 

Arne.  He  waa  not  eapobla  of  oomplaininf, 
Wing  to  ?ery.  weak. 

Hitggins.  What  ftate  of  health  waa  he  in 
before  he  eaaw  Ihere? 

wdraa.  I  belieiie  be  waa  in  a  waatiag  condi- 
tioa  before  ba  waa  arrerted. 

Mt.  Gm.  Did  yon  hear  any  oomplainl  aa  to 
bis  being  in  the  stroojg  room  f 

Arm,  By  him  I  did  not. 

AtL  Gen,  At  the  time  when  -^oo  came  to 
vtiit  hhn,  waa  the  vaom  in  a  conditton  for  a  aick 
artweUauuif 

Ane.  I  belieraitwaaBOtfiiformakkora 
wdtoiaBtohaiait. 

Ait,  Gem^  How  long  do  yoa  think  yon 
ceold  have  Itted  if  yoa  Mid  bean  confined  in 
that  room  P 

Atm.  I  oauld  not  ha^e  lived  mx  or  aavon 
dayt,  and  conbd  not  beiteve  any  aian  aliaa  poold 
be  them  %\x  or  aaven  weaka^ 

Au.Gem.  How  often  were  you  then? 

Ame,  1  never  paw  it  hot  anoe. 

AtuGem,  Do  you  think  you  oauld  have 
lived  there  aixwc<fka? 

-drae.  I  think  J  aodM  not  live  aiz  waaka  in 
^  damp  witbaui  fife  or  aandla. 

Mugi^,  My  lord,  I  doriaa  ta  call  some 
geollemeD  to  my  character. 

Mr.  JntLPage.  That  yen  may  do  if  yon 
tbiokfit. 

Sir  Q€orgt  Oamdiiia»  bart.awom. 

Sir  G.  Oxcnden.  My  lord,  1  haveluiowii  Mr. 
Haggios  about  nine  years,'but  have  been  more 
lAiticularly  acquainted  with  bim  these  four  or 
fi^e  jeara  last  past ;  I  never  took  him  to  be  an 
uI'Datured  or  barbarous  man,  and  do  not  believe, 
villagly,  ha  would  do  an  inhumane  thing  to 
any  one. 

Bir  John  Rinde  Cotton^  bait,  sw^rn, 

^^ggnu.  Pray  give  an  aeoooat  kow  kmg 
90a  have  known  me. 

«r  J.  Cotton.  My  h>rd,  1  baaa  hnowii  Ifr. 
""9^  about  fbar  or  five  yeara,  and  have-had 
•cCBsioatohaagooddaalwItbbiM.  I'  " 
b«aitaba4ttootUiMwd, 


keMiTtia  nay  ccaaciaBM,  be  woaM  not  have 
barn  guilty  of  the  arwoHy  laid  to  kiaohai^ 

Robert  Viner,  eaq.  awom. 

Finer.  My  lord,  I  have  known  Mr.  Rtaggioa 
evor  aince  I  can  remember  any  thing  at  ail,  ha 
baa  been  concerned  for  our  family  thoao  for^ 
or  fif^y  yeara,  and  I  lived  with  him  two  yeani 
together ;  aod  I  take  him  to  be  a  good-natui^ 
and  humane  man ;  and,  in  my  conscience,  bo* 
lieve  he  would  not  be  guilty  of  a  cruel  thing  ta 
any  man. 

Mn  BeigUf  aaq.  a^om. 

Hedga.  My  lord,  I  have  known  Mr.  Rogw 
gina  about  six  years,  and  always  took  him  lor 
a good^naturedf  and  humane  man;  and  hava 
since  had  an  opportunity  of  knowing  several 
instances  of  his  gooaroaity  aod  good-natura 
without  fee  or  reward  :  1  have  known  him  atz 
or  seven  years  aa  a  general  acquaintance,  and 
ha  waa  very  good  natured  and  humane ;  and 
aoma  time  sinoe  I  have  known  some  inataneea 
of  great  ffenerosity  and  good*nature,  merely 
fcr  iha  pleasure  of  doing  good,  without  fee  or 
reward. 

,Mm  Kmigkif  esq.  awaia. 

Knighi.  My  k)fd,  I  have  known  Mr:  Hug. 
gins  tfieaa  eight  or  nine  yeara  paat,  aad  fra- 
qnentljr  bad  opportunities  of  being  in  conveiaa- 
tioR  wiik  him,  and  I  always  took  him  to  bo,  aa 
fiir  M  ftoy  man  living  from  doing  angrj  thing 
thai  was  cruel ;  aad  alwaya  acted  agveaable  to 
Iha  character  of  a  knaaana  man  ;  and  I  am 
very  sorry  any  such  thing  ahauld  bo  laid  to  hia 
charge. 

Christopher  TUhon^  eaq.  aworo* 

TilU^n.  Myiord,  IhavokaowoMr.Hov- 
iriaa.  thaae  five-aad^thirtgr  yMra,  Mt  attparfi* 
€aali}%  but  in  navicular  fiaendahip,  and  ba«e 
fimnd  him  in  all  inataneea  a  man  nnblaaMble; 
and  I  never  saw  any  thing  tending  to  oraahy 
OB  ill  aaaga ;  and  hava  uwaya  foand  him  so 
for  these  thirty-five  yeara. 

MnioeChurokOlM 


Major  Churchill  My  lord,  I  hare  known 
kboitheaaibrty^five  yeara,  and  ha^e  had  ire- 
onant  oooamnaacation  with  him,  and  alwaya 
tonndhimaliaand  and  a  aon  af  homaM^, 
despinng  of  money  ;  there  waa  one  thing,  in  a 
most  pairficular  manner,  I  win  acquaint  your 
lavdahipdf. 

Mr.  Jnat  Page.  I  'Oan't  admit  ya«  into  * 
pavtiodar  cfaaaaotar,  but  you  amy  90  an  with 
a  flOMaai  oiiai'« 

Mtjfu^kikrehm.  I  navar  tkaoght  him  aar 
pable  fai  thought^  wwrd,  or  dead,  of  domg  » 
cruet  tkaag* 


.  ntma$Oiktmhmq. 

ffitem.  Myh>rd,IhavekM»mMf.Hug. 
gina  for  tkaaeaaaen  or  oigfal  yearn  paat,  aid 
fiwad  bias  to  aat  wifii  f^aad  aatoaaj  <ntogfi>y» 
rtandbiiflHiiiity. 


951]  SQ^BOKGBU. 

The  ReV.  Dr.  Tearce  (Rector  of  St  Miff- 
tin's  iD  tlie  Fields,  aflerwards  Bishop  of  Bo* 
Chester,)  sworn. 

Dr.  Pcffce.  My  lord,  Mr.  Huginns  is  a 
>estry  roan ;  and  1  ba?e  had  more  particular 
reason  to  con?erse  with  him  freqiMtly  on  that 
account,  and  I  ne?er  found  any  tbinff  in  him, 
that  was  any  way  consistent  with  wnat  Is  laid 
tohischargOyand  have  constantly  found  him 
at  (^urch. 

Edward  Tkompum^  esq.  sworn. 

Thompum.  My  lord,  1  have  known  Mr.  Hogp- 
gins  these  se?en  yean,  and  hare  had  frequent 
experience  of  acts  of  his  friendship  and  {food- 
nature,  and  nerer  discofered  any  thing  m  hb 
behaviour,  but  the  utmost  good-nature. 

Thoma$  Wodford,  esq.  sworn. 

Woodford,  My  lord,  1  have  known  Mr. 
Hnggins  many  years.  1  have  been  with  him 
boUi  sober  and  mellow,  and  nerer  have  dis- 
covered any  thing  barbarous  or  cruel  in  him ; 
and  I  verity  believe  he  oould  not  be  guilty  of 
any  siich  act  if  he  knew  it  at  ail. 

Jmeph  T§ylor^  esq.  sworn. 

Ta}fhr,  My  lord,  I  have  transacted  a  great 
deal  of  business  with  Mr.  Hujfgins,  and  found 
him  act  with  candour.  Sometimes  1  have  been 
concerned  against  him,  and  sometimes  with 
bim ;  and,  if  ever  1  had  suspected  any  thing  in 
him  tending  to  cruelty,  I  assure  you,  my  lord, 
I  would  have  shunned  his  company  instead  of 
sacking  it,  as  I  have  done. 

Martin  Biaden^  esq.  swon. 

Bladen.  My  lord,  I  have  known  Mr.  Ha^- 

S*ns  many  years,  and  hare  lived  by  him  m 
e  country  these  eight  or  nine  years;  and  the 
character  that  he  has  had  is,  that  he  is  a  good- 
natured,  humane  man  ;  it  has  been  his  whole 
business  of  life  to  leave  a  good  character;  and, 
therefore,  I  can't  believe  he  wonkl  do  an  ill- 
natured  act 

John  Lade^  esq.  afterwards  air  John  Lade,  bart 


TridqfJohnHuggiHi, 
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^  Lade,  My  lord,  I  hare  known  Mr.  Hng- 
gins these  forty  years,  and  have  seen  a  great 
many  kind,  compassionate  things  of  him. 

Sir  Charles  Car,knf.  sworn. 

Sir  Charles  Cox.  My  lord,  I  have  known  Mr. 
•Buggins  these  forty  years,  and  have  had  fre- 
.qnent  dealings  with  him,  and  always  observed 
nim  to  be  a  man  of  charity  and  nnmanity ; 
and  I  hare  courted  his  company  Aaoi  the  good 
^opinion  I  hare  had  of  him,  and  don't  beUere 
that  he  would  be  guilty  bf  any  inhumanity. 

Edmatd  HaUey^  esq.  sworn. 

Halsey.  My  kwd,  I  hare  known  Mr.  flog- 
.gtns  near  thirty  years,  and  hare  been  conrer- 
.aani  with  him,  and  the  obaerration  I  hare 
made  ef  him  is,  tha(  I  hare  foond  him  neahias 
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to  do  good  offices,  where  he  had  no  fee  tr 
reward  and  nerer  found  him  eoraloaa  or  cniel 

Sir  James  ThomhiU^  knt.  awom. 

Sir  James  ThomhUl.  My  lord,  I  hare  Vmm 
Mr.  Hoggins  for  these  twentj*fir«  years,  nd 
1  was  proud  of  the  honour  of  his  aoQoaintsaoe. 
I  hare  nerer  seen  or  heard  of  the  least  end 
act  that  he  has  done  by  any  one;  and  d  I 
was  to  repeat  the  instances  of  good-nstond 

Mr.  Just  Pc^tf.  Sir,  you  can't  he  admitted 
to  do  that 

Thomas  JfoWlh,  esq.  sworn. 

Martin.  My  lord,  I  hare  known  Mr-  Hog- 
gins  these  thirty  years,  and  that  he  has  dooe  a 
great  many  kind  and  good  natnred  things.  I 
nerer  knew  him  a  rain  man,  but  that  he  did  it 
through  good-nature. 

Colonel  Negvavmom. 

Col.  Negus.  lAy  lord  I  hare  known  Mr.  Hap- 
gins,  a*  great  many  yean,  and  always  kraked 
npon  bim  to  be  a  good«natured  man ;  and  thit 
it  was  impossible  to  think  he  could  do  so  ill- 
natured  an  act,  aa  Uid  to  his  chaig^. 

■  Campbell,  esq.  aw<Mii.  . 

Camphelli  My  lord,  I  hare  known  Mr.  B19- 
fivoM  from  fifteen  to  twenty  years,  and  alwiyf 
found  him  behave  himself  with  integrity  in  Jui 
profession,  as  a  ^ood  natured  man,  and  alwavi 
thought  his  genius  fiur  superior  to  do  an  JU- 
natnred  thing.  1  always  nad,  and  still  have  t 
good  opinion  of  him. 

Hugjgins.  My  lord^  it  appeared  to  your  loid- 
ahip,  ttiat  Mr.  Gybbon  was  the  acting- wardo^ 
anu  that  Barnes  was  his  aerrant,  not  tam. 
No  argument  can  be  drawn  from  the  coroner'i 
not  sitting,  the  oostom  of  theplaoe  is  otherwise, 
but  as  to  any  application  to  get  him  int» 
Bethlem,  that,  my  kwd,  can't  be  applied  to  ne 
qwUemae  warden,  for  it  woohi  be  only  in  laet 
good-natured  act:  If  Barnes  put  him  in,  be  is 
not  my  servant;  if  so,  then  the  indictmait 
most  lail. 

That  as  to  the  witnesses  they  were  prisoners, 
and  they  are  natural  haten  of  theur  keepers. 

I  nerer  went  to  the  prisoob  but  had  a  boo- 
dred  people  abaot  me,  and  I  must  have  been 
seen  by  many;  there  was  no  pretence  of  osioflf 
any  barbarity  to  any  man,  no  money  to  be  ex- 
torted :  and  when  I  could  no  way  be  benefited 
by  it,  no  one  can  think,  my  lord,  I  could  be 
guilty  of  murder,  where  noMnefttoradvanlsge 
by  it  could  arrive. 

Mr.  Louden,  my  lord,  who  had  the  custody  of 
the  man,  and  had  the  key  till  three  days  befi)re 
his  death,  had  never  seen  me  there ;  and  if  be 
that  had  the  key  did  not  know  of  my  beiD| 
there,  who  should  ^  I  shewed,  my  kird,  tbst  I 
was  out  of  town  in  September,  and  flopliot 
was  out  of  town  till  the  14th  of  October,  ji^ 
that  it  was  impossible,  that  we  two  otm  be 
there  together.  AU  the  other  witPi«es,  Uut 
have  baan  oaUed  agabat  in<v«r«t>U  o«bara 
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hio  fnmi  fhil  day  to  thb  in  pmm,  bad  they 
Bot  l<Mt  tbtir  boaoar,  or  lost  tbeir  deatgnt. 

Inefcrsair  tbemfeB,  nor  beard  tbere  waa 
•och  a  priaooer,  aod.toaiurdera  man  for  no* 
things  God  Aimigbtj  knows  tbere  never 
amao  at  thb  bar  with  mora  innooeney 
mjaelf. 


innooeney  than 


Se^.  Cknkire.  It  is  plain  on  the  king's  side, 
Uiat  a  snbiect  has  been  murdered ;  and  wbat 
Mr.  Hoggins  has  endeavonred  to  show  is,  that 
be  oever  acted,  bnt  bad  a  deputy,  and  that  de- 
puty waa  aoeountable,  if  any  body,  for  he  bad 
■o  acquaintance  of  this  thing ;  your  lordship 
has  besnl  the  witnesses,  and  I  don't  doubt  but 
will  relate  the  OTideoce  fully.   . 

The  Counsel  for  the  Priiioner  objected  to  Mr. 
Sa^east  Cheshire's  replying. 

Mr«  Just.  Page,  I  am  of  opinion,  brother^yon 
can't  reply. 

Serj.  Cheshire.  Bnt  1  may  sa^  something 
t^what  has  not  been  given  already  in  evidence. 

Att,  Gea.  Mr.  Hiiggins  endeavours  to  shew 
that  Gybbon  was  the  acting- warden.  No,  oiy 
lord,  neiiher  by  a  lease  or  deputation  Gybboo 
cottid  not  be  appointed  warden. 

Mr.  Just.  Page.  Mr.  Attorney,  I  cannbt  admit 
yoa  to  enter  into  any  reply,  but  if  you  have  any 
eridenoeyou  may  call  them. 

EUfah  Beavii  sworn* 

Atl.  Gen.  Were  you  a  prisoner  in  the  Fleeti 
blbeyearl79f  ? 

Bessie.  Yes>  and  I  had  the  liberty  of  the 
rules,  in  the  year  1793 ;  and  in  the  year  1794, 
1  was  entitled  to  be  cleared  by  the  Act  of  In- 
Mlvpoey,  but  because  I  oonid  not  give  the 
warden  money  enough,  was  continned  till  the 
year  17S5,  and  I  used  to  see  Mr.  Hopkins  at 
Pindar's,  where  Gybbon  kept  his  office,  and  it 
was  ^erally  accepted  by  every  body,  that 
Ropkms  brought  directions  from  Huggins  to 
Gybbou  every  day,         , 

Au,  GetL  Have  you  heard  Hopkins  say, 
that  be  had  directions  from  Mr.  Hoggins  to 
Gybbon,  and  that  he  came  from  Huggins^ 

Beam,  I  did  not  hear  any  particular  di« 
Kctioos. 

JUekard  JBoikp  sworn. 

Att.  Gen,  TV  ho  gave  directions,  as  to  the 
management  of  the  ^ol  f 

BiiAop.  The  particular  things  were  done  by 
HutfgiDS*s  directions ;  but  the  common  things 
Without. 

Joseph  Johfuon  sworn. 

Att  Gen.  Do  you  know  of  any  directions 
brasghtfrom  Mr.  Hoggins  by  Mr.  Hopkins,  to 
Mf.43ybbon 

Miaom.  f  have  beard  Mr.  Hopkins  say,  that 
became  finm  Mr.  Hnggina,  and  that  he  bid 
bus  eome  every  rooming  to  him  ;  and  that  one 
bnie  Mr.  Huggins  sent  word  back  by  HopkinsL 
tbstlabooMbelockedop. 

^^'^d  Bugha^  esq.  (a  member  of  the  House 
of  Commons)  sworn. 

AH.  Gen.  fSir,  what  have  yon  heard  Mr. 

vou  xvu. 


UmgffiBM  dcdare,  as  to  the  acts  he  did  daring 
tbntime  Gybbon  was  his  deputy  ? 

Hughes.  My  lord,  it  appeared  tome— 

Mr.  Baron  tarter.  Bir,  you  are  not  to  tell  na 
of  what  appeared  to  yon,  faiitt  what  you  know  of 
your  own  knowledge. 

Hughes.  My  lord,  I  canH  tell  how  knowledge 
shonM  come  to  roe,  until  it  appeared  to  me* 
(After  some  pause  Mr.  Hughes  went  on.) 

My  lord,  Mr.  Huggin«  was  ordered  to  attend 
the  committee,  and  while  Mr.  Huggins  waa 
there,  he  was  asked,  what  escapes  had  happened 
during  the  time  be  was  warden  f  He  said,  he 
could  not  give  an  account  of  them,  there  bad 
happened  so  many }  but  said,  that  Oliver  Read 
bad  escaped,  and  when  he  wsa  taken,  that  he 
Mr.  Hug^ns  had  ordered  Corbett  the  tipstaff  to 
pnt  him  in  irons,  which  were  sent  lor  from 
Newgate  bjr  his,  Huggins's  directions,  and 
owned  that  be  did  it  by  virtue  of  his  authoritf 
for  an  escape ;  this  confession  Hoggins  made 
himself,  and  owned,  that  he  had  paid  500/.  for 
snch  escape  that  Read  had  made. 

Mr.  Baron  Carter.  Was  it  Mr.  Huggins  or 
Mr.  Gybbon  ordered  him  to  be  put  in  irons  f 

Hugha,  I  did  not  sav  it  was  Mr.  Gybbon 
bid  him  be  put  in  irons,  not  it  was  Mr.  Hu^*   - 
gins,  and  that  beordered  him  to  be  put  in  irons 
aa  warden,  and  in  ail  escapes  he   acted  as 
principal,  lor  he  paid  5001.  for  that  escape. 

Mr«  Baron  Carter.  About  what  thne  wai 
thisf 

Hugkee.  It  was  upon  the  first  escape  that 
Read  made ;  it  was  in  the  year  1796,  that  Read 
got  off  those  irons,  and  made  his  second  escape, 
and  waa  re-taken;  and  then  he  was  pnt  in  the 
dungeon. 

Blr.  Baron  Carter,  Waa  there  any  partieu* 
kr  time  mentioned  f 

Hughes,  I  have  recollected,  and  It  was  in  the 
year  1796;  what  points  out  the  time,  is  Read's 
escape. 

Seij.  Darnell.  That  paper  produced  by  Jef- 
fteys  amounts  to  a  lease. 

Mr.  Just.  Page  and  Mr«  Baron  Carter. 
Whenever  an  agreement  is  made  to  make  a 
lease,  that  can  never  be  esteemed  a  lease. 

Proclamation  waa  made  to  keep  silencei 

Mr.  Just.  Page, 'Gtnilemen  of  the  jury,  tliit 
is  an  indictffient  against  Mr.  Hoggins  thcf  pri- 
soner at  the  bar,  and  one  Barnes,  for  the  mur- 
der of  Edward  Ame.  The  indiotment  is  in- 
deed  paiticniar ;  the  indictment  takes  notice^ 
that  Huggins  was  warden  of  the  Fleet  the  IM 
of  October,  in  tbe  late  king's  feign ;  that  be 
being  warden,  had  the  government  of  the  pri- 
soners in  tbe  gaol  that  Barnes  was  an  agent  of 
his,  who  is  fled  from  justice.  It  sets  forth, 
gentlemen,  that  Barnes  seized  upon  the  said 
Ame,  and  carried  him  to  a  place,  called  the 
Strong  Room;  and  that  Hoggins  was  aiding, 
abetting,  and  assisting  in  carrying  him  to  that 
place,  and  he  was  continued  then$  tbe  space  of 
six  weeks ;  that  this  is  a  place  of  cold  restraint, 
and  a  room  newly  built,  maile  of  bri<ik  and  mor- 
tar, very  wet  and  imit  to  lite  in;   that  thin 

9  A 


SS5] 


S  GEORGE  U. 


Trial  ofJiAn  HugghUf 


[S5S 


Saroei  did  continne  him  in  this  place  for  lix 
weeks  io  a  most  barbarous  and  vile  manner, 
and -not  allowed  him  aoyDeoessarieSftDSomacb 
that  be  had  no  chamber- pot,  he  was  without  fire 
or  fire-place,  and  had  only  a  littlebed.  This  is 
,  the  nature  of  the  dungeon.  It  is  a  vault  arched 
over,  and  m  the  wall  a  little  hole  ing  enoof^h  to 
put  a  quart-  pot  in  at.  It  is  built  over  a  common 
sewer  adjoining^  to  a  laystall,  where  all  the  dir^ 
and  filth  of  the  prison  lies,  which  made  it  not 
only  so  noisome,  but  very  unwholesome,  thpt 
the  continoingf  this  person  so  long  in  this  place 
was  the  occasion  of  his  death.  That  Mr. 
Hoggins  was  acquainted  with  it,  but  shewed 
him  no  favour  ;  he  was  not  lei  out,  and  died  in 
the  middle  of  October.  He  died,  g^entlemen, 
by  this  duress  of  the  prisoner.  I  will  say  but 
little  to  what  the  law  is  in  this  case ;  a  prisoner 
lor  debl  is  only  taken  like  a  distress,  and  kept 
there  till  he  or  bis  frienda  can  my  the  debt  mr 
him.  Imprisonment  is  no  punisbment,  it  is  not 
taken  as  part  of  the  debt;  tor  let  a  man  lie  ever 
■0  bnff,  bis  heirs  at  law  cannot  be  exempt  from 
the  deot,  but  if  they  have  eflfects,  are  answera* 
ble  for  it.  He  is  ke||t  only  in  such  manner  as 
Jbe  may  be  forth-coming  and  safe ;  this  being 
the  case,  he  is  to  be  kept  in  here  in  a  becoming 
way,  as  the  warden  may  be  safe,  and  the 
prisoner  forth-coming.  Dot  in  no  other  de- 
gree that  the  prisoner  should  be  punished,  by 
any  unreasonable  restraint.  If  this  Ame  was 
kept  in  no  other  way  than  became  the  sobject 
of  tbte  king,  m  that  reasonable  manner,  so 
that  you  may  take  it,  there  was  no  torture,  ill 
usage,  or  an  v  act,  but  such  as  was  fit  and  de>> 
cent  fbr  confinement,  no  duress ;  then  and  in 
that  case,  though  he  died  there,  it  will  not  be 
marder. 

fiut  if  by  the  evidence  that  has  been  called, 
it  appears  that  this  room  was  an  unfit  place  to 
lay  this  man  in,  that  it  must  be  the  means  of  his 
destruction,  that  (being  in  such  imprisonment 
at  the  gaoler  cannot  justify)  will  be  duress  ;  if 
they  carry  that  point,  it  is  part  of  the  common 
lew,  the  ancient  law,  and  very  rightly  observed 
by  thecounsel,  that itwillhe  murder.  It  would 
be  very  hard  te  take  away  this  law,  though  in 
his  own  defence ;  as  he  was  entrusted  with  the 
life  of  the  king's  subject,  he  was  answerable 
for  him,  and  the  coroner's  inquest  ought  to 
have  sat  upon  his  body  ;  tlie  law  is  so  much 
afraid  of  the  loss  of  the  life  of  a  subject,  that 
the  kin^  will  have  an  enquiry  to  see  what  is  be- 
comeof  the  life  of  the  prisoner.  It  was  opened 
by  the  counsel  for  the  king,  that  it  was  wilfully 
omitted ;  on  the  other  hand  it  was  urged  that 
this  custom  seemed  to  be  asleep,  and  that  it 
was  hard  to  lay  a  great  weight,  where  it  had 
not  been  so  long  practised.  Gentlemen,  there 
have  been  great  numbers  of  witnesses  called, 
and  therefore  I  cannot  give  it  word  for  word, 
but  will  repeat  aa'far  as  is  necessary. 

Mr.  Longbom  was  called  to  prove  the  first 
part  of  the  indictment,  that  Huggms  was  war- 
den ;  and  he  proved  the  copy  of  the  letters  pa- 
tent granted  to  Mr.  Huggms,  who  might  act  by 
himself  or  deputy.  •  ^ 


Bigrave  gave  an  aoboont,  that  Hof^gist's 
patent  bore  date  on  the  S5th  of  July,  io  d» 
18th  year  of  the  late  queen ;  that  Mr.  Hoggins, 
though  warden,  did  not  act  himself,  but  ap- 
pointed Gybbon  as  deputy  ;  and  that  seenritia 
were  taken  by  Hoggins  not  by  Gybbon,  that  if 
to  be  considered  in  point  of  law,  that  the  act 
mqst  be  brought  against  him  as  warden,  and 
the  making4»f  a  deputy  does  not  discbarge  him 
of  his  duty  ;  in  several  caace  he  does  not  coo- 
tjnue  answerable,  for  in  civil  cases  the  deputy  ia 
answerable,  therefore  the  security  is  lodfed 
with  him.  It  is  a  very  strong  evi<lence  diat 
the  warden  still  continues  warden,  that  b« 
ought  to  see  to  the  escape  of  prisoners,  for  thit 
is  not  onl  V  trusted  to  the  honesty  of  the  War- 
den, but  he  is  to  take  the  best  cara  he  cao  of 
escapes.  He  says,  that  Gybbon  did  buy  hit 
place,  that  he  did  oversee  and  look  afler  the 
affairs  of  the  Fleet,  and  filled  up  several  war- 
rants, but  always  in  Hiiggins's  name ;  that  he 
did  apprehend  that  Barnea  was  oiily  a  senraot 
to  Gybbon,  and  that  Gybbon,  no  doubt,  bad  tbt 
immediate  trust  of  the  gaol ;  and  that  Banes 
was  a  runner  to  Gybbon,  and  not  Huggios'i 
servant.  He  agreed  what  this  place  was ;  tbit 
it  was  arohed  over ;  that  it  was  eight  feet  wide, 
eleven  feet  long,  and  nine  feet  nigh  ;  tbat  it 
was  built  very  little  time  before  Arne  was  com- 
mitted there ;  he  could  not  describe  the  whole 
tituatioo,  but  gave  an  account  that  it  was  very 
nigh  the  dunghill  and  filth,  had  no  chimpev 
nor  chimney* place,  and  had  only  two  little 
holes  to  let  the  air  in.  He  gives  an  accouot  of 
Hopkins ;  that  he  looked  upon  Hopkins  to  be 
Gybbon*s  servant,  besides  that  he  was  derk  te 
Mr.  Hoggins  at  his  house  in  8t.  Martin's-hof, 
and  generally  went  backward  and  forward  most 
days  to  Mr.  Hoffgins,  and  was  able  to  give  btm 
an  account  of  what  happened  in  the  gaol. 

Hopkina  tells  you,  be  was  Clerk  of  the  Io- 
qniries,  and  that  all  the  security-bonds  were 
lefl  with  Gybbon,  but  left  in  blank  ;  and  when 
he  had  enquired  into  the  securities,  the  security- 
bonds  were  filled  op  by  Gybbon  ;  thatGyblKHi 
received  all  the  money,  and  he  beard  that  Gyb- 
bon was  to  pay  400/.  per  annum  for  it,  bat  thst 
all  went  on  in  the  name  of  Huggins. 

Bishop  says,  that  he  was  tipSaff  under  Bo^- 
gins ;  that  he  did  pay  for  his  pbice,  which  cost 
him  SOO/. ;  and  that  about  1724  or  1725  Ame 
was  brought  a  prisoner  first,  and  wa<i  carrirdte 
the  Vine,  and  there  continued  about  a  moatb, 
and  afterwards  was  carried  into  prison,  *^}^ 
with  one  Shaw,  and  upon  a  quarrel  was  iilrned 
out,  and  the  atrong  room  was  built  at  the  latter 
end  of  the  summer ;  aod  it  must  hegraoteS) 
it  was  not  fit  for  mortal  man,  scarce  say  bet^ 
to  be  in.  Gentlemen,  this  room  is  totally  onot 
for  any  mau  to  be  put  in ;  and  that  it  wss 
strongly  proved,  that  from  the  nature  of  iM 
place,  and  the  dreumstances  of  the  weather,  it 
waa  the  occasion  of  his  death ;  tbat  it  wss  oew 
built,  not  above  three  or  four  yards  from  tw 
dunghill,  add  that  every  thing  of  oaturr  wx 
done  in  it ;  there  was  no  chair,  no  provision, 
only  anokl  bed.    Tbatbesawhimbcfoitnn- 
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mog  dbo«t  iMkfld  in  the  oommoD-yard,  and 
upoB  tbit  did  tdl  Gy  bbon  of  bini,  aod  thai  it  was 
Botfitfor  the  poor  maD  to  be  lefk  akme,  ao  it 
wtf  fitter  for  him  to  go  to  Bethlehem ;  and 
▼erj-iooD  after  tlie  man  was  put  into  thettrong 
nm»  Togoaloorwith  Mr.  Hiiggins,  1  luust 
tdce  notice  of  an  oSaerration  he  made :  that  it 
was  very  ubfit  for  a  roan  to  go  naked  about 
where  there  were  women ;  and  it  was  fit  be 
sboold  be  ooafined  somewhere.  He  (speaking 
of  Bishop)  gives  some  accoaot  of  Barnes,  and 
some  aeoonnt  when  the  room  was  built,  just  at 
the  latter  end  ef  the  year ;  that  he  did  hear  he 
was  in  a  very  wild  condition ;  that  Barnes  nor 
none  of  them  did  apprehend  Gybbon  to  have 
the  sole  power ;  but  that  Gybbon  acted  by  the 
authority  of  Mr.  H  uggins ;  bnt  that  be  wouM 
apply  to  Mr.  fluggina  about  it,  and  did  ask  the 
praooer  if  it  was  not  proper  to  get  him  into 
Bethlehem ;  and  H  uggins  observed  it  was  not 

Crt  of  the  office  of  warden  of  the  Fleet,  hot 
might  by  a  friendly  office  use  his  interest 
with  Mr.  Taylor,  and  that  would  ahew  him 
mare  a  humane  man  than  one  gudty  of  cruelty. 
l¥beo  anv  thing  special  happened,  that  was 
still  done  by  fiaggins;  that  though  Ame  was 
in  that  conoitioo,  though  there  waa  no  occasion 
or  hazard,  and  no  cause  for  putting  him  into 
that  room,  Huggins  not  only  a  principal,  who 
is  aaswerable  for  hia  deputy,  waa  often  in  the 
Fleet,  and  saw  him  several  timet  whilst  Gybbon 
wss  deputy,  and  Ame  in  that  confinement,  and 
did  give  ordera  about  aeveral  things  of  moment. 
Ame  be  knew  was  disordered,  but  never  did  any 
ill  tbiog  to  put  him  in  fear  and  hasard }  the 
man  ne?er  did  any  hurt,  he  might  drink,  but 
then  there  were  other  rooms  to  put  him  in ;  no 
place  could  be  Ibuod  to  put  this  man  m  ao  bad 
SI  this.  When  he  was  turned  out  from  Shaw 
he  bad  a  little  place  tliat  he  put  up  in  the  com- 
iDOD-hall,  and  his  goods  were  carried  down 
Ibeie.  It  waa  very  bard  to  imagine,  if  he  was 
not  very  well,  if  he  was  a  little  distemperad,  it 
^  rtiy  strange  that  no  place  could  be  found 
wt  the  strooe  room  to  put  him  in.  When  1 
cune  to  ask  the  question,  if  there  were  other 
n^oms  where  the  man  might  be  kept  with 
nfety,  it  iras  said,  that  there  were  rooma  where 
be  might  be  put  in  aafety ;  but  it  was  not 
uoogbt  fit  he  should  ^  into  a  pbce  fit  for  m 
Cbrinisn  to  go  in,  but  mto  thia  place. 

.Mr.  Cotton,  by  the  book,  ahews,  he  was  ad- 
Dotted  a  prisoner  on  mesne  process  in  172S,  to 
•bew  he  did  not  require^to  be  kept  in  the  same 
■tn^em  as  on  execution.  The  care  of  the 
S^^  is  to  keep  a  safe  custody ,  bnt  not  so  great 
^OMsaepraeess:  if  a  naan  in  eieentionfor 
1«000^  waa  to  escape,  he  muat  pay  the  whole 
"|||Bey:  noactionofdebt  lies  on  mesne  proceaa; 
wn  the  gaoler  is  not  answerable,  the  gaoler 
Mid  Dot  pay  the  debt,  the  gaoler  is  no  further 
*^»[«rable  than  for  the  peraon;  so  that  the 
Ul^or  waa  not  80  great,  the  danger  waa  notao 
^^^t  tod  that  may  he  the  reason  that  the 
^^'^^^doea  not  ait  umm  prisoners  in  mesne 
J*]!^  haeanae  the  haiard  ia  not  ao  great; 
^  ^  lays,  thai  ahem  IIjQ>ry  tem  17M 
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Banieacaaiein;  and  that  he  wM.a  watchman 
and  a  runner  there. 

Farriagton  apprehenda,  that  Ame  came  in 
about  the  middle  of  June,  and  that  he  waa  in 
good  heakh  when  he  came  in,  and  that  he 
never  knew  him  do  an  ill  thing,  nor  that  he 
would  drink ;  that  there  was  no  danger  of  hia 
breaking  prison.  That  he  waa  iiut  into  the 
strong  room  in  September,  ano  continued 
therem  till  the  middle  of  October.  When  he 
first  came  into  the  prison  he  lodged  with  one 
Robert  Shaw,  and  Shaw  threw  his  bed  out  of 
the  room ;  he  then  put  his  bed  upon  a  settle, 
and  he  lay  there  till  he  waa  carried  to  the  Strong 
Room. 

He  did  not  see  Ame  locked  in  the  Strong 
Room,  but  did  see  him  taken  away,  and  saya, 
that  the  room  was  not  built  above  six  weeks 
before  the  poor  man  was  carried  there.  That 
it  was  so  v^ry  wet,  itreen,  and  so  much  ousing 
from  the  mortar,  that  one  might  with  one's 
hands  strike  the  drops  off  the  wall ;  and  gave 
the  same  aoconnt  as  to  the  manner,  that  it  waa 
not  tiled  in,  and  he  was  continued  there  from 
the  middle  of  September,  to  the  middle  of  Oc- 
tober, and  lay  in  a  miaerable  condition,  not  only 
having  hia  own  excrements  sticking  about  bimt 
hut  the  feathers  ef  the  bed,  havuig  opened  it 
and  crept  into  it  for  warmth.  I  need  not  takt 
notraeof  the  aituation  of  the  place,  that  hai 
been  fully  deacrtbed.  There  were  only  two 
amall  holea  to  let  in  the  air,  there  was  no  fire, 
nor' fire-place.  He  aaya,  that  after  some  time 
the  poor  man  ffrew  hoarse.  One  of  the  wit- 
nesses says,  that  he  had  a  abivering  hoarse- 
ness, and  so  continued  lingering  on  till  he  died : 
before  be  died  he  came  to  a  bad  hoarseness, 
and  h»  aenaea  and  voice  were  so  far  gone 
afterwarda,  that  he  could  not  apeak ;  then 
nature  failed,  he  fell  awav,  and  death  grew 
upon  him,  then  he  grew  delirious,  and  in  thia 
poor  condition  he  had  nothing  but  a  feather- 
bed, which  a  gentleman  had  lent  him,  lajring 
in  tlie  dirt  in  his  own  excrements,  and  in «  * 
nasty  conditkm,  and  no  way  left  to  preserve 
life,  but  to  cut  his  bed  open,  and  to  lie  in  the 
feathers  as  lonj^  as  he  could :  being  in  this 
miserable  condition,  he  came  into  the  church 
more  like  a  feathered  fowl,  than  a  human 
creature,  that  the  feathera  stuck  all  abont 
him  ;  he  burst  out  and  came  to  the  church; 
he  waa  remanded  back  again,  and  had  no  com- 
fort or  relief.  Farrington,  one  of  the  evideneau 
says,  that  he  aaw  Hopkins  and  Uuggioaat  thu 
doorof  the  Strong  Room,  and  the  door  was  open, 
and  Huggins  kvoked  upon  him,  and  Hopkins 
«ndHuggina  whispered,  and  talked  together, 
but  he  was  not  near  enough  to  hear  what 
was  said,  but  Huggins  shook  his  head  j  net 
only  Gybbon  but  Huggina  bimaelf  locked  him 
up,  with  Baroea,  and  this  was  at  the  time  when 
the  door  waa  o|ieu,  aud  Bamea  kept  the  key. 
It  waa  when  the  door  was  open,  and  Huggiu 
looked  ill  upon  him,  the  discoufse  you  willbest 
judge  of;  h]ii(meaaing  Huggios)  eyes  were 
fixed,  liiis  is  very  strong  upon  the  vri* 
i  vhethrr  Btvgms.bcfoie  knew  of  it, 
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fifiigfififis-laiMir.of  it  ibM,  Md  tbeo  miglii  faftve 
taved  his  life  ;  be  might  ha?e  taken  tM  proper 
«ai«  as  be  oogbt  t6  ha? e  done  of  bim ;  if  Mr. 
fiug^m  bad  done  bit  part,  it  would  ba?e  been 
110  SiyectieD  to  Hoggins,  and  if  bediil  nothing 
at  that  time,  yoa  i!»iU  judge  how  far  be  did  pity 
the  man,  whether  be  did  know  of  it  before  or 
no,  if  he  was  privv  to  bis  bemg  kfrpi  in  that 
duress,  be  bad  sul^dent  powtr,  and  nothing 
could  bar  bim  of  having[  the  superior  power, 
for,  in  the  presence  of  his  deputy,  he  nyght 
act ;  he  that  pot  the  man  under  duress  not 
only  was  told  of  it,  but  saw  the  misery  of  it; 
it  makes  bim  in  law  a  principal.  That  place 
was  so  damp,  that  he  himselfwas  in  there,  but 
three  dsys,  and  was  almost  killed  to  that  time. 
It  made  bis  km  vwell,  and  be  bad  been,  dead, 
if  he  bad  continued  there  longer.  That  man 
4ied  there  from  the  noieomeness  of  the  place. 
FuUhorpe  says,  that  Aroe  and  Another  pri- 
soner were  drinking  with  him  a  pot  of  ale  (that 
gentlemen, don't  create  greatanger  in  the  Fleet.) 
The  witness  says,  that  be  paid  fire  shillings 
per  week  for  boarding,  and  Barnes  came  up 
«nd  aeixed  upon  Aroe  and  carried  him  away, 
but  he  did  not  go  to  follow  him ;  that  Ame 
.was  very  quiet,  and  he  went  the  next  day  to 
see  how  it  was  with  him,  and  there  were  loose 
boards^  which  he  apprehended  to  lie  on  the 
eommoo  sewer,  and  the  wslls  were  all  green 
and  wet,  and  that  It  was  a  miserable  place: 
that  the  man  continued  six  or  seren  weeks  in 
this  Strong  Room. 

He  says,  that  he  saw  Hoggins  come  twice 
into  the  Fleet,  while  Aroe  was  in  the  Strang 
Room,  but  whether  it  was  the  time  that  Far^ 
riugton  was  there  can't  be  certain  ;  but  that 
fluggins,  Hopkins,  and  Barnes  were  there, 
and  were  lookinpr  upon  bim.  When  he  came 
theile  a  second  time,  he  can't  say  that  Hog- 
,  gins  came  to  look  on  Ame,  for  that  he  stayed 
there  oolv  half  an  hour,  to  take  care  of  the 
prison  and  prisoners ;  that  Ame  was  in  health 
at,  and  before  the  time  he  was  put  in  there, 
aud  that  he  went  to  giro  him  some  drink  at  the 
hole,  and  tbe  stench  of  the  room  was  so  great 
that  it  was  like  to  strike  him  down.  He  says 
•that  to  the  b^t  of  bis  judgment  on  riewing 
the  place,  that  it  was  impossible  for  a  man  to 
•lire  there.  He  did  aee  Ame  out  two  or  three 
limes,  but  they  turned  him  in  again. 

Smith  says,  that  Ame,  for  whom  he  had  a 
gveat  concern  (which  matter  is  of  great  conse- 
quence, that  requires  the  utmost  attention),  was 
carried  to  the  Vine,  and  then  carried  to  the 
"Ifaol ;  that  Barnes,  who  was  a  serrant  to  Bug- 
gins,  as  Arae  was  drinking  in  the  cellar  with- 
out-being tbe  lesst  tronbiesome,  seiaed  upon 
Arao,  and  carried  him  to  the  Strong  Room :  he 
lay  upon  the  bare  ground,  and  had  nothing  to 
rest  him  upon ;  the  description  of  the  room  that 
he  gires,  is,  that  there  was  no  fire -place,  no 
candle,  nothing  to  ease  nature  in,  sucn'a  stink 
that  he  was  forced  to  hold  his  nose,  extremely 
-wot,  and  in  no  condition  fit  for  any  one  to  lie  in.; 
he  baring  no  credit  with  Gybbon,  wrote  to 
Haggina  aeraral  lettei^  and  ia  one  of  them 
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nneniioBcd  thwsaid  state  of  Arne,  i 
Robin  tbe  porter,  he  sent  it  hylhe 
porter,  but  did  not  prote  tiiat  Babiai 
tbe  letter  to  Hoggins,  or  brought  an  >aaiwer, 
and  was  of  opinion,  this  batbaroua  tasaaaest 
wss  the  death  of  the  poomna. 

Bobb  was  examined  as  a  witaesa,  he  tsid  ^e 
did  not  .know  what  the*  letters  were:  be  did 
what  he  waapaid  for,  hat  caa'ttaha  open  kim 
toawcar,  whether  the  isttera-wesa  deHveied  to 
Mr,  Haggins,  aad  what  the  conteota  of  tht 
letters  were  ;    thare  is  a  obasm  in  that  pert. 

Paine  says,- that  Ame  was  in  a  good  itttB 
ofbealth,thatbe  might  drink,  hut  there  wta 
no  gronad  or  occasion  to  put  him  in  tbe  yitiwtg 
hold,  that  Baracs  waa  aerrantto  Oyfabon,  sod 
that  Gybbon  noted  as  chief- warden,  aadthit 
the  prisoner*  at  the  bar  did  not  act  Ha  gnt 
ma  account  bow  the  room  was'boiit,  that  it  asi 
▼ery  damp, 'that  Avne  grew  hoarse,  aad  loit  bit 
Toice ;  and  <  he  belieres  any  •  person  could  not  to 
there  without  danger  of  kakig  his  life. 

Beach'  says,  tuit  ho  was  turnkey,  and  gsre 
an  account  when  the  stroog  roam  was  ksih, 
and  apprehended  it  waa  built  by  Hoggins;  thit 
Huggins  did  come  4othe  lodge-,  hut  can't  «y 
whether  he  came  into  the  nrisoa  or  no ;  be 
says,  that  the  poor  man  died  after  in* Oetsbcr, 
and  that  he  canied  a  letter  to  'ilr.  Hagipsi, 
wrote  by  one  of  Afue'a  friends:  thathegaveit 
to  Huggins,  who  opened  it,  and  read  it,  wbo 
said,  that  he  nmst  leave  it,  and  Mr.  Hoe' 
gins  would  acquaint  him  with  thenature  of  tbe  i 
rules  ;  he  fortlier  said,  that  Mr.  Huggins  did 
not  act  singly  and  solely,  and  I  dwH  koow 
how  indeed  he  oouM,  1  don't  know  hov  be 
oeuld  coatroul  a  principal,  he  might  cos* 
troul  a  deputy;  he  says,  he  did  apply  te 
Air.  Huggins  to  be  turnkey,  and  was  tcrj 
ofken  in  the  prison,  and  saw  Arae,  and  gate  to 
account  of  his  being  in  that  huiguishioff '"'^ 
tion,  and  that  he  died  tibere ;  the  chief 
eridence  is,  that  Mr. 


ofhif 
Huggins  came  often  to 
eaquire  about  the  affairs  of  the  nol,  and  llat 
be  was  still  principal  warden,  and  if  any  tfa|f 
wrong  wss  done,  be  ordered  it  to  be  rectifisd' 

Tucker  was  employed  to  make  tbe  iron  wsrif 
but  dou'tsay  by  whom  ordered. 

Mrs.  Le  Pomtz  says,  she  saw  Ame  is  tbe 
Strong  Room,  and  when  Mr.  Huggios  M 
last  there,  she  saw  bim  on  the  Bare,  moA  tbit 
he  could  not  oome  in  or  out,  without  eoflig 
near  tlie  strong  room,  and  that  it  was  inpoean^ 
for  him  to  go  out  upon  the  Bare,  but  to  go  by 
that  room.  *  *. 

For  the  prisoner,  he  does  insist  upon  ef^w 
waya  of  making  bisdefence.  Hasaystkieav 
in  1785,  and  therefore  it  is  not  to  be  «^f*2 
thai  he  can  give  so  good  an  account  as  i*  itbM 
been  a  more  recent  prosecution;  ^^^T^ 
had  slept  for  three  or  four  years.  It  was  tMMO 
nottce  by  Mr.  Attorney  how  this  came  ao^ 
a  strict  examuiatton,  and  a  rery  hondorftW^^ 
and  that  he  mentioned  wasthe  reason  it  4^ 
not  escape  tbe  eyes  that  were^oo  dilig«Bt ;  vw 
istbeanswertotfaatpartofthedefos^*'  ^°! 
other  porl  of  hki  defoaca  m  whaliMr  he  w 
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iMd«  wanlto  ttt  fkt  time,  tbat  the  lettera  pa- 
tent bore  dtte?  He  takes  notice  of  his  eomtii^ 
to  an  agreeimeat  with  Mr.  Gyl)boD,  who,  be 
says,  badtheaole  maMgeineDt,  hewae  wil- 
fiapto  pot  bimeelf  ioto  a  state  of  inactjfni.-^Ue 
did  agree  at  first  <br  the  piieon  only  for  half  % 
Tear,  aud  then  GybboO)  willing  to  take  the 
wbote  rants  and  profits,  was  to  nay  tojfether 
000/.  per  anu.  which  was  agreed  on.  Ano* 
tber  part  of  his  defence  that  he  made,  was,  that 
be  eotmsted  Mr.  Gvbbon  with  the  manage- 
nent  of  the  office ;  be  had  so^ittle  knowle<i^e, 
tbat  he  had  never  seen  nor  heard  of  the  name 
of  Ame,  nor  never  knew  that  there  waa  each  a 
praoner. 

Another  matter  insisted  upon,  that  there  wera 
three  witnesses,  that  were  all  mistaken,  and 
that  ao  credit  at  all  ought  to  be  given  to  them  ; 
and  it  won't  be  very  material.    Some  of  his 
wiioemes  say,  that  they  never  heard  of  hit 
beiofi:  there,  and  others  that  he  was  not  at 
London,  looking  upon  it,  that  be  was  not  eon- 
eeroedatall.  To  prove  this  be  calls  witnesses, 
and  called  Mr.  Tanner  to  read  the  Insolvent 
Aet,  tbat  deputiee  were  to  make  ratals  of  pri- 
lonen.    To  prove  the  list  of  the  prisoners  was 
returned  by  Hr.Xlybbon,  he  would  have  pro- 
doced^an  affidavit,  but  it  waa  not  sufficient  to 
be  proof.    Mr.  Tanner  was  asked,  whether  at 
the  time  the  list  was  delivered,  Mr.  Hoggins 
WIS  not  warden  f  He  did  not  think  fit  to  answer 
that  qoesfion,  and  I  did  not  press  it  very  far: 
but  1  shall  shew  yon  Gybbon  was  only  deputy. 
The  next  witness  that  was  called  was  JeilVeys, 
to  shew  how  far  Gybbon  was  concerned  in  the 
oQee ;  he  was  by  when  the  agreement  was 
ntde»  and  sit^ned  by  Mr.  Huggins,  and  when 
it  cane  to  be  a  question,  when  that  was  to  be 
Kid,  whether  it  was  an  agreement  or  not,  he 
eould  net  tell  where  it  was,  it  was  out  of^is 
power,  be  could  not  produce  it  then.  Jeflreys 
nid  it  was  an  acquittance  :  upon  tbat  Hug- 
gins  endeavoured  to  get  the  paper,  and  that 
Ibis  wu  a  copy  of  it  taken,  and  that  it  was  a 
tree  copv,  then  thf  t  receipt  was  proper  to  be 
Kad;  when  tbat  came  to  be  read,  you  will 
jnn^  what  it  was;  it  was  neither  lease  nor 
drpnution,  only  an  agreement  for  a  lease,  what 
f^t  was  to  be  paid,  and  bow  long  be  was  to 
bsre  it.  It  waa  a  receipt  for  a  deposit  of  1 ,000/. 
^erein  there  was  a  proper  covenant  and 
cnuses  to  be  perlbrroed.    I  don't  go  to  argue 
|be  validitv  of  it,  if  a  man  had  agieed  to  bold 
nod  for  three  years,  thai  would  be  a  lease; 
^ifHngginsand  Gyblion  bad  agreed  cer- 
teioly  for  three  years,  tbat  would  have  been  a 
S'^Btof  the  office,  and  a  sufficient  evidence  of 
*  <Kpntation,  but  it  is  nothing  but  an  agreement 
joradepotatioB,  or  a  lease.    In  strictness  of 
^7  it  is  nothing;  though  this  may  not  be  in 
Jf^J^fbiw,  it  18  sufficient  between  them  for 
Jfybboo  to  be  deputy  in  feet,  who  came  with 
^crM  liking  of  Mr.  Huggins  and  with  bis 
"•^Jtt* ;  that  lie  was  deputy  in  fact  stHI  carry 
^J[°  y^^  and  that  Huggins  was  cbief  in  the 
2J*»  •ndhad  the  eontroul  thereof.    That  a 
^vty  IS  esBirottUle  by^  prmeipal,  and 


when  the  prindpaMs  there  no  man  ein  mak* 
a  deputy  to  execute  the  effiee.  This  was 
datsd  26  June,  1783,  for  1,000/.  and  900/. 
per  annom. 

The  next  was  Mr.  Welhmd ;  there  was  a 
good  deal  said  by  him  about  the  ooroner's 
sitting  upon  dead  bodies,  not  very  much  to  the 
purpose ;  and  then  he  gave  an  account  that 
Gybbon  did  act  during  lour  years,  but  what 
was  become  of  the  repairs,  who  was  to  do 
that,  I  do  not  find ;  as  to  the  repairs  and  taxes, 
it  is  not  settled  to  this  day.  If  upon  the  foot 
merely  from  the  trust  and  confMence  one  had 
of  the  other,  if  all  the  expences  were  |»aid  by 
Mr.  Huggins,  then  he  built  the  strong  room  ; 
however  he  was  liable  to  the  charge.  Yoo  will 
consider,  gentlemen,  by  what  law  this  can  An 
boih ;  it  was  pottmg  a  ahowof  cruelty  in  this 
office,  which  they  wen  no  way  jurafied  to 
build :  thinga  for  torment,  and  not  for  the  set- 
vice  of  the  custody,  thinffsof  that  kind  nrs  not 
to  be  done  at  the  will  of  the  gaoler,  it  always 
ongtit  to  be  done  by  order  of^  their  superiors ; 
If  in  the  city,  the  aet  must  be  done  by  the 
mayor  and  aldermen;  if  not,  by  the  com- 
mon-cottttcil :  if  in  the  county,  it  w  not  in-the 
power  of  the  gaoler,  it  must  be  done  by  the 
sessions ;  there  are  so  many  gentlemen  of  the 
sessions  to  see  what  is  proper  to  be  done  and 
decent  for  Christians,  tbat  there  is  no  danger 
of  erecting  any  place  of  torment  I  do  not 
know  what  aurfiorit jr  either  Gybbon  or  Hug- 
gina  had  to  bniM  it ;  Ruggraa  might  have 
pollfMl  it  down,  and  Gybbon  would  have  been 
answendile  fur  the  «c«>ntempt.  There  is  no 
agreement  appears  between  Hnmns  and  Gyb- 
bon that  would  clear  it  up ;  besides,  as  to  tho 
repairs  we  are  left  in  the  dark  still. 

Welhind  says,  that  in  the  year  1795,  Aroo 
was  stark  nakcNl  before  he  was  put  in  the 
strong  room.  Hoggins  urged,  that  it  was  not 
designed  for  any  such  purpose.  Welland  does 
not  deny,  but  that  there  were  other  places  m 
the  gad  to  put  him  in:  thia  was  in  the  veiy 
year  when  the  act  passed  for  insolvent  debtors, 
when  fifky  or  sixty  were  discharged  on  the  rth 
of  September,  before  that  time. 

Another  part  of  his  defence  is,  that  the  room 
was  neither  his  nor  Gybbon's  to  answer  for; 
that  there  was  a  coon  of  the  priaouers,  who 
formed  themselves  into  a  jurisdietkm,  and  made 
what  order  and  rules  they  pleased,  and  that 
they  were  so  troublesome  tbat  Gvbbon  was 
afraul  to  go  into  the  gaol :  1  do  not  know  what 
excuse  this  is,  it  would  have  been  very  fit  for 
them  to  have  applied  to  another  place:  and 
though  Wetland  does  ssy,  that  there  was  n 
request  of  some  of  the  ^prisoners  to  have  him 
put  into  the  strong  room,  all  the  terror  tbb 
man  put  any  body  in,  was  flinging  a  brick* 
baton  the  Bare,  not  aiming  at  any  one,  and  this 
forced  them  to  put  this  man  under  the  restraint 
of  the  strong  room.  It  vraa  the  request  of 
nobody,  it  wss  nobody  did  it ;  it  was  veiy 
much  to  have  such  a  combination,  but  every 
body  knows  that  Welhind  is  an  attorney,  ara 
has  been  taken  notice  of  tn  the  coorts.    They 
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have  not  given  any  aocoont  of  anv  man'e 
being  put  in  there  before.  Tbie  man  oeing  in 
a  flick  oooditioQ,  Welland  was  desired  to  go  to 
the  upholders  at  Exeter- change,  they  are  very 
compassionate,  and  do  assist  people  of  their 
feltowship;  and  he  had  some  relief  given 
him.  He  says,  that  he  never  knew  Mr.  Hng- 
g;in9  give  any  direction  in  the  management  of 
any  matters  after  Mr.  Gybbon  became  deputy, 
and  gave  an  accoaot'  as  to  tbe  coroner's  sitting 
upon  dead  bodies ;  ttiat  be  took  Barnes  not  to 
be  Hoggins's  servant,  and  Gybbon  therefore 
was  answerable  tor  tbe  act  of  Barnes^  He 
never  so  much  as  saw  Mr.  Huggins  and  Barnes 
togetheFy  and  that  be  did  not  so  much  as  know 
-  any  mle-money  paid  to  Huggins ;  that  Gvb- 
.  bon  generally  was  paid  tbe  fees,  for  Ghrbbon 
.  paid  900/.  per  annum  to  Huggins.  Whether 
m  man  takes  the  fees  all  at  once  or  not^  it  is  the 
•ame  thing. 

Green  says,  that  he  applied  to  Mr.  Gybbon 
in  order  to  have  a  room,  and  Mr.  Gybbon 
could  not  go  into  the  gaol  for  fear  of  this  court 
of  the  prisoners ;  but  at  last  says,  that  he  did 
set  himself  a  room  in  the  house,  and  did  lie 
tbere ;  that  be  apprehended  Gybbon  was  the 
principal,  and  did  act. 

The  next  witness  Was  one  Howard,  who  was 
a  prisoner  there  before  Ame  came  in ;  be  was 
first  carried  into  the  spunging- house,  and  at 
last  brought  into  the  gad.  When  be  came 
there  he  had  nothing  to  lie  on,  and  Howard 
bad  a  bed  to  sell,  which  Ame  had  a  mind  to 
purchase.  Howard,  gentlemen,  did  not  give 
an  account  of  any  freeness  Ame  was  ffuilty 
of  s  but  that  Ame  offered  more  for  the  ttiings 
than  he  sold  them  for :  whetber  Ame  was  not 
in  haste  for  them,  or  whether  offered  more  for 
them  than  they  were  worth|  I  cannot  thmk  an 
aignment  of  madness. 

Woodcock  gave  an  account  of  the  poor 
man's  being  there,  that  he  was  let  out,  and 
.after  a  little  time  drove  in  again,  and  during 
all  this  time  he  never  saw  Huggins  there;  for 
he  should  have  seen  him  if  he  had  come. 
Gentlemen,  Mr.  Hv^ggihs  put  it  hard  upon 
calling  these  people. 

Humphreys  says,  that  Ame  was  a  man  of 
some  substance,,  and  said  that  he  did  no  harm 
nor  hurt;  that  he  did  some  odd  acts,  and  then 
he  was  carried  and  put  in  the  Strong  Room  in 
tbe  inanner  yon  have  heard,  and  staid  tbere  till 
he  died ;  and  never  saw  Huggus  there  till 
about  the  middle  of  September. 

Louden  says,  that  be  kept  a  boarding  -house, 
.  and  boarded  a  good  many  there  at  5«.  per  week, 
and  Ame  was  one;  that  afterwards,  when  he 
came  to  quit  the  house  and  was  carried  into 
tbe  Strong  Room,  he  was  desired  by  the  Up- 
holders Company  to  take  some  care  of  him; 
that  the  key  was  kept  by  Barnes,  so  that  there 
was  a  difficulty  to  can^y  and  supply  bim  with 
provisions ;  that  he  said  be  would  give  it  up 
unless  be  bad  tbe  key ;  that  he  bad  no  autho- 
.  Hty  to  let  him  out;  and  that  be  did  kiiep  tbe 
key  till  three  davs  before  he  died,  and  then  de- 
livered it  up»    He  has  gifen  an  accoupt  of  that 
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act  of  Ame'f  rnoning  about  with  Um  featbcn, 
and  said  be  never  saw  Hoggins  .and  GyUon 
there,  at  the  time  that  Ame  was  in  the  itrow 
room ;  and  that  Huggins  was  warden,  and 
Gybbon  was  deputy.  He  has  given  an  ac- 
count of  the  room  when  built,  aindofthenil 
condition  tM'it. 

Gentlemen,  Mr.  Gwyn  said  the  sam^  tat 
that  be  never  saw  Huggins  there. 

Anotber  matter  that  Mr.  Hugffips  iansled 
upon,  to  prove  the  evidence  not  to  ha  true,  wu, 
that  be  was  not  in  town. 

Tbe  first  witness  that  he  called  was  bit  mq, 
who  said,  tbatfrom  the  first  of  September  io 
that  year  his  father  came  down  to  bim  b 
Hampshire,  and  contmued  till  the  14th  or  15tb, 
and  staid  14  or  15  days ;  I  do  not  find  but  It 
might  be  after  that  that  he  was  at  the  Stroof^ 
Room. 

Smith  proves  the  same,  and  that  he  vy 
down  tbere  before  m  August 

Knight  said,  that  he  was  there  in  Angntt 

Bird,  servant  to  Mr.  Huggins,  junior,  nii 
that  be  Was  tbere  m  August  seven  days ;  ud 
that  he  was  there  the  1st  of  September  like- 
wise. 

Tucker  says,  tbat  he  was  emptoyed  by  lir 
Georffe  Oxenden,  and  tbat  he  sent  his  coich 
with  Mr.  Huggins  from  Wittenham  to  Heolejr- 
upon-Thames  about  tbe  16th  of  September. 

Sir  George  Oxenden  agrees  with  tbe  ler- 
vant ;  and  says,  tbat  on  tbe  17lh  or  18di  tbe 
prisoner  came  to  his  house,  and  went  avtj 
the  18th  or  19tb. 

I  must  observe  to  you,  gentlemen,  tbat  fna 
that  time  to  the  death  of  this  man,  there  if  so 
account  ^ven  to  you  where  he  was. 

Hopkins  gave  evidence  to  shew  tbe  wit- 
nesses mistake.  Farrington  swore,  that  wbes 
Huggins  looked  in,  Hopkins  was  with  bim  at 
tbat  time ;  and  Hopkins  said,  tbat  be  west 
out  of  town  to  Oxford,  and  did  not  return  till 
tbe  14th  of  October.  Huggins  came  from  or 
George  Oxenden's  about  the  iSth  or  19tb,  asd 
I  do  not  bear  from  any  body  that  he  eontiDaed 
out  of  town ;  and  it  is  natural  to  believe  be 
came  to  town,  for  Henley  is  tbe  road  u>  ooaie 
op  to  London.  Hopkins  said,  he  did  not  go 
out  of  town  till  the  37th  of  September,  so  tbat 
from  tbe  i9th  to  tbe  sath  bbth  mic[bt  bavt 
been  at  the  Strong  Room ;  and  I  believe  tbtf 
was  the  time,  may  be  it  may  be  the  19th. 
Hopkins  did  not  go  till  the  97th.  What  1 
must  leave  to  you,  gentlemen,  is,  that  ton 
witness  said,  it  ootfid  not  be  true  tbat  beaM 
Hoggins  could  be  together.  Tbere  were  about 
ten  days  from  tbe  17th  to  the  28tb,  and  itsp* 
peara  they  were  both  in  town ;  and  it  doei 
seen!  to  come  pretty  nigh  tbe  time.  ^^JV^ 
^tlemen,  Huggins  came  again  a  <^^ 
time;  tbe  first  time  does  seen  to  tally*  sod 
run  very  well,  if  not  both. 

Gentlemen,  you  must  take  this  with  yoa, 
whether  Hopluns  does  not  confirm  what  Fa^ 
rington  says,  though  be  said  he  wss  o^  ^ 
town.  Farrington  says,  once  upon  s  ^t>^*  ^ 
was  at  theStrong-Room  door  J  tbodooririiop^ 
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aad  tbat  he  dM  we  the  wUaenr,  (aie&Din|f  Hop- 
kini)  tod  that  Ame  crept  ioto  the  ftethera  of  hie 
bed ;  end  flopkins  aaid,  thai  he  was  there,  bnt 
be  could  Dot  see  the  feather-bed ;  that  he  was 
in  sometbioff  half  up  and  half  naked,  which 
evidence  rather  coDnrms  than  weakens  the 
trideoce.  He  (Hopkins)  does  contradict  aii%- 
tber 'natter;  that  he  does  not  know  that  Mr. 
Hiigg;iu8  was  there  at  the  room,  or  that  he 
erer  sew  him  there ;  that  he  (Hopkins)  was  at 
the  stroDnr.room  door,  and  that  he  was  in  the 
same  msiiner  as  the  witness  that  was  there 
Hid..  And  he  does  contradict,  tbat  Barnes  was 
a  serftnt  of  Hugrgins's,  and  says  that  Hngf- 
gioswasnotto  be  at  the  charge  of  executioff 
tbe  office.  All  that  Hopkins  says,  is,  that  he 
was  Clerk  of  the  Inquiries,  and  that  he  did  apply 
to  Mr.  Hnggins,  and  that  Mr.  Huggins  did 
nottbiok  fit  to  put  him  in,  but  he  sent  him  to 
Gybbon  tp  be  Clerk  of  the  Inquiries.  Bnt  that 
be  was  clerk  to  Mr.  Hoggins  at  his  home,  he 
did  own  it ;  but  in  a  fery  extraordinary  roan* 
ner,  tbat  be  took  him  to  do  his  business  for  no- 
thing. He  said,  that  the  management  of  this 
office  was  not  solely  and  clearly  under  Mr. 
Gybbon ;  but,  gentlemen,  as  to  things  of  oon- 
Kqoence,  there  Mr.  Huggins  was  called  in,  so 
tbat  it  appears  that  there  was  a  view  of  his 
(poking  after  the  prisoners ;  and  it  was  very 
well,  genUemeh,  that  he  should,  for  he  was  the 
lint  resort  upon  all  occasions.  Hopkins  says, 
tbtt  he  does  not  remember  any  discourse 
tooQt  Ame  with  Mr.  Huggins,  but  if  he  was 
desired  he  beUeres  he  might  do  it ;  but  does  not 
wmember  he  was  desired  to  do  any  thing  asto 
^rne.  It  seems,  gentlemen,  that  he  was  exa- 
"Jjned  in  a  strict  manner,  and  a  wise  enquiry 
o^e,  as  appears  by  an  examination  taken  be- 
"*f  Edward  Hughes, esq.  which  was  produced, 
*Dd  shews,  that  he  had  given  evidence  to^you 
wntrary  to  tbat  examination.  In  that  he  says, 
uoggins  was  warden ;  and  that  he  (Hopkins) 
went  from  the  Fleet  to  htm  every  day,  and  told 
Hoggins  whatever  was  considerable  that  was 
done  there ;  and  toM  him  of  Ame.  He  agrees, 
wat  there  was  a  discharge  of  prisoners  on  tbe 
7th  of  September,  1795,  when  50  or  00  were 
oncbarged ;  and  cannot  say,  but  when  they 
**J*.?one,  bnt  that  there  was  room  enongh  to 
pot  Ame  in.  He  denies  that  Bishop  and 
^Jbbon  spoke  to  him  about  Ame,  which  Bishop 

The  next  witness  is  Mr.  Ame,  who  was  a  re- 
J«»«  to  the  deceased ;  he  sa^s,  that  the  iSrst 
J«^ot  he  received  of  his  miserable  condition 
™*bont  a  week  or  ten  days  before  the  poor 
™oo  died ;  be  then  went  to  see  him,  and  found 
™y  Pwelling  at  the  door,  that  he  was  not 
^17  become  hoarse,  but  almost  speechless: 

k.T?  ***P*  ^^^  ^^  **■  **  ^^«  ^^^  »o«' 
J;  "*«  •  .«og.  He  found  him,  upon  opening 
rf«oor,  iQ  a  bad  condition :  his  voice  was  so 
Sb!^*"*^^  ^^  *  difficoHy  to  understand 
•!?:#•  w-  ^»^  "  «®'<'  ''•^ch,  and  he  did  get 
w  of  him  by  half  words  and  sentences  whm 
?^» ,  and  said,  tbat  the  place  was  not  fit  for 
"7  «r«M!ire  whatsoever,  neither  sick  nor  well ; 


and  that  he  couM  not  have  lived  a  week  in  it. . 
Gentlemen,  I  asked  one  of  the  witnesses,  who 
appeared  to  hie  a  very  strong  man  (Louden),  if 
he  had  been  there  half  the  time,  would  it  not 
have  been  the  occasion  of  his  death  P  Who 
owned  tbat  it  would. 

The  observation  my  brother  Carter  made  is 
very  just :  that  if  a  strong  man,  being  put  into 
that  filthy,  vile  place  it  would  kill  him,  to  pot 
into  such  a  place  him  that  wanted  health, 
death  was  more  sure.  .  If  he  was  a  weak  man, 
there  was  no  danger  of  his  escaping,  no  danger 
of  going  out.  ' 

As  to  his  being  in  that  room  bemg  the  occa- 
sion of  his  death,  there  need  not  much  be  said. 

And  what  is  said  by  Mr.  Hoggins,  except 
one  thing,  carries  little  or  no  weight;  and 
there  is  only  tbat  can  deserve  your  considera- 
tion, whether  he  did  die  by  the  croehy  of 
Gybbon  or  Huggins  P  That  he  did  die  by 
duress,  it  is  not  to  be  supposed  to  the  contrary. 

That  in  point  of  law,  wherever  there  is  a  de- 
puty appointed,  the  superior  must  answer ;  for 
had  a  prisoner  of  S0,000/.  escaped,  Mr.  Hug* 
gins  must  have  paid  the  money. 

In  criminal  cases  I  do  not  think,  that  tb* 
warden  or  any  other  officer  should  answer  for 
murder,  imless  he  was  privy  and  consentmg.  if 
this  sole  act  was  Gybbon%  and  Huggins  00 
ways  consenting,  I  think  the  murder  Ues  upon 
Gybbon,  not  Huggins.  Though  this  was  the 
act  pf  Gybbon  and  Barnes,  whoever  has  a  hand 
in  it,  and  the  authority  and  power  as  he  had, 
if  it  is  true  that  he  saw  him,  and  hp  would  not 
give  a  helping  hand  to  awist  him.  the  excepted 
rule  of  Scripture  would  be  true,  « That  he  that 
is  not  for  me  must  be  against  me  :*  and  if  htt 
was  any  way  privy  to  the  carrying  him  and 
confining  him  there,  he  most  answer  for  the 
murder  both  in  this  and  the  next  worid. 

If  this  is  the  act  of  Gybbon  solely.  Hoggins 
is  iiot  to  answer  for  it;  but  if  Huggins  was 
privy,  and  he  was  warden,  he  could  and  ought 
to  have  relieved  him. 

One  thine  more,  in  the  latter  part  of  the  de- 
fence Mr.  Hoggips  madefor  himaelf,  was,|to  call 
vast  numbers  of  gentlemen  of  the  first  quality  ; 
sir  George  Oxenden,  sir  John  Hynde  Cotton* 
in  all  about  twenty  he  called  to  his  character 
and  credit ;  and  if  these  gentlemen  are  not  sut« 
fident,  I  do  not  know  what  will  be:  his  cha- 
meter  has  been  fully  established  ;  but  I  must 
observe  to  jrou,  whatever  the  character  a  roai^ 
bean,  if  he  is  guilty  of  that  act  which  destroys 
bis  character,  his  character  goes  for  nothing : 
if  there  was  difficulty  or  great  doubt  happened 
upon  cireumstances,  whether  Mr.  Huggina 
was  ^ilty  or  not,  then  it  was  the  constant 
practice  to  be  governed  by  a  character :  I 
think  nobody  can  have  a  better;  he  has  had  a 
very  great 'character  given  him. 

^ot  long  since  a  person  produced  twenty* 
seven  people,  that  gave  him  a  character,  with 
no  comparison  to  this,  only  the  greatness  of 
numbera. 

N<Hwiths(snding  which,  it  there  was  not 

'     *  he  bad  committed  the  fact;  and  tbe 
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jary  rtsy  josUy  brought  in  their  ?«niic^9 
guilty.  ^ 

Verdicts,  in  cou? icting  of  people,  are  to  be 
founded  upon  the  evidence  that  tbe  jory  has 
bad  before  tbeoi:  and  1  hope  1  do  not  expms 
myself  so  for  them  to  found  themselves  upon 
any  thing  I  have  said ;  for  they  will  determine 
aooordiug  to  the  evidence  that  has  been  before' 
them. 

Mr.  Attorney  General  produced  three  wit* 
nesses,  that  came  to  nothing. 

I  must  take  notice  of  one  piece  of  evidence 
given  by  Mr.  Hughes,  a  gentleman  of  probity 
and  distinction,  one  of  the  committee  appointed 
by  tbe  House  of  Commons.  He  tells  yon, 
that  when  Mr.  Hnggins  was  under  examina- 
tion before  the  committee  relating  to  escapes 
during  the  time  he  was  warden,  Hnggins  con- 
feised  so  many  had  escaped,  he  could  not  re* 
member  them  all :  he  owned  one  Oliver  Read 
bad  escaped,  and  was  retaken ; .  and  that  he 
himself  sent  to  Newgate  for  irons,  and  ordered 
Read  to  be  stapled  down  and  ironed  ;  and  that 
be  owned  he  paid  500/.  |o  Read's  creditors  for 
the  escape  of  Read :  This  was  whilst  Gybbon 
acted  as  deputy. 

Mr.  Hn^na  does  give  this  auswer  to  that ; 
that  Hopkins  proved  ihat  Gybbon  acted,  and  so 
he  was  warden  in  law ;  1  cannot  tell  what  con* 
dUioD  Gybbon  was  in,  and  what  security  he 
had  given ;  Hnggins  was  liable  for  all  escapes.- 

1  haTe  taken  pains  to  state  the  evidence  to 
you  as  fully  as  I  can ;  and  I  hope  you  will  con> 
sider  it ;  and  that  God  will  direct  yon  to  do  for 
the  best 

Then  one  was  sworn  to  keep  tbe  Jury,  and 
they  withdrew,  and  Mr.  Justice  Page  and 
Mr#  Baron  Cartes  left  the  bench  ;  and  Mr. 
Seijeant  Raby  with  tbe  lord  mayor  remained 
there ;  and  in  about  two  bonis  and  an  half  the 
Jury  returned. 

Clerk  of  Arraignt,  Are  you  all  agreed  in 
your  verdict  ?—(Mnef.  Yes. 

Clerk.  Who  shall  say  for  you  ? 

Ooinef.  Foreman. 

CUrk,  John  Hugffins,  hold  up  thy  hand. 
(Which  he  did.)  Lmk  upon  the  prisoner :  Is 
be  Guilty  of  the  felony  and  murder  whereof  he 
stands  indicted,  or  Not  Guilty  ? 

Foreman,  We  are  agre^  to  bring  in  our 
▼erdict  special  to  the  Court. 

Alt,  Gen.  What  is  there  doubt  in  point  of 
law? 

Seri.  Ha&y.  What  that  doubt  is,  must  be  re- 
ferred to  tbe  Court. 

Foreman.  Was  there  any  medium  between 
bringing  him  in  Guilty  or  Not  Guilty  ? 

Seij.  Rahy,  You  may  find  the  fact  specially, 
and  refer  the  special  matter  to  the  Court.  If 
anv  matter  of  law  arises  upon  that  doubt,  it 
will  be  explained.  You  may  give  a  general 
Terdict  in  order  to  refer  that  to  tbe  judgmeut 
of  tbe  Court.  Yon  must  agree  upon  the  fact ; 
you  must  state  the  special  matter :  It  is  usual 
to  state  the  point  of  law  that  you  doubt  in. 
If  you  have  any  doubt  as  to  tbe  law,  that  you 
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must  nte  to  the  Court;  but  astete  ftet, 
TOM  most  detsnnine  yoorselvesw 

AtU  Oen.  What  m  it  makes  the  %oestioB 
donbtfulP 

Seij.  Rahjf*  The  jory  do  believe  tbe  priasser 
in  some  measum  guilty,  but  not  of  the  whole 
indictment. 

Foreman,  We  cannot  find  any  of  the  eri* 
dence  come  up  to  shew  be  was  aiding,  abettiD^, 
and  assisting  Barnes  in  putting  bin  into  tbe 


Serj.  Ra^y.  Call  over  the  jury. 

CLofArr.  Answer  to  your  names.  (Which 
they  did.)  Are  you  all  agreed  in  your  verdict? 
Is  John  Hnggins  Guilty  of  the  murder  and 
felony  whereof  he  stands  indicted,  or  Not 
Guilty  ? 

After  considering  some  time  among  tbeoi* 
selves,  the  Foreman  spoke  as  follows: 

Foreman.  We  agree  the  prisoner  was  ae- 
cessary  to  tbe  murder  committ^  upon  Edward 
Arne,  but  that  it  waa  not  premeditated  in  biis ; 
that  be  has  been  privy  to  the  cause  of  tUt 
man's  death,  and  might  have  prevented  it 
Two  witnesses  swore,  that  Mr.  Hnggins  was 
at  tbe  door  of  tbe  dungeon,  and  saw  Anie 
there ;  and,  as  Jie  did  not  discharge  him  at  that 
time,  he  was  accessary  to  tl^at. 

Serj.  Rabjf.  If  be  was  privy,  be  vras  gsiltv 
of  that:  if  he  waa  privy  and  consenting,  if  be  ^ 
concur  in  that  act,  ne  is  guilty ;  tor  it  will 
impl^  malice. 

It  he  died  by  duress,  and  he  waa  coocum'i^ 
and  consenting  to  it,  then  he  was  guilty  of  this 
ad,  in  that  he  had  power  to  redress  it,  asddid 
not.  If  he  waa  privy,  you  must  consider  if  be 
was  concurring. 

Att.  Gen,  If  he  was  privy  and  conseotiog,  it 
does  imply  it. 

In  ail  special  rerdicts  the  jury  never  fiad 
malice. 

In  no  special  verdict  they  find  malice. 

Foreman.  Several  of  us  don't  think  him 
guilty  of  the  malice. 

An.  Gen.  tbe  law  will  imply  the  malice. 

Serj.  Raiy.  You  are  to  consider  and  find  the 

Foreman.  We  all  agree  that  ^\me  died  vf 
duress ;  there  are  two  witnesses  to  prove  tbati 
but  that  the  prisoner  had  no  foretboogbt 

The  Jury  again  considered  among  them- 
selves; but  not  immediately  agreeio^t  with- 
drew, and  staid  out  some  considerable  time,  aod 
then  returned. 

Clerk  of  Arraigns.  Are  yon  all  agreed  ? 

Foreman.  "  We  are  agreed,  that  tliere  is*"*- 
ficient  evidence  to  prove,  that  they  saw  AV' 
Huggins  at  the  strong  room. 

"  We  agree  that  he  was  warden  of  ihe  Fl» 
prison ;  and  that  he  was  bead-wardeo  at  toe 
time  tbe  fact  happened,  as  mentioned  in  tbe  is* 
dictment ;  aod  that  Gybbon  was  depotyt*^ 
acted  as  such.  . 

"  That  James  Barnes  appeared  to  u'J^Jj 
servant  to  Gybbon,  and  was  eroptoj"  ^ 
acted  under  him  in  taking  care  of  tbe  priaouei«) 
1 
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«Bd  had  thecaiMy  of  th«D ;  »9d  pwtipolariy 
«f£4wi»4AnK»." 

^W.  Ge».  Mr.Tianeri  yo0  post  writedown 
tiM  verdict  of  Ibe  Jury. 

Scij.  Ao^.  Get  pen*  ink,  ud  paper  ready. 
GenHemeD,  ¥oa  mu^t  tell  bam  wlrnt  be  is  to 
wiile :  (vluco  is  aa  fUlows)  ra. 

That  Jamaa  Baimeay  attbe  tine  aaentioDed 
in  the  i^dictOMnl,  made  aa  aanolt  opoo 
£4watil  Anie,  beiog  then  a  priaoner  b  the  Fleet 
pctaaa  ;  did  take  «ad  iaBi|iriao0  bim  without  his 
coweoty  pnmi  m  tfae  indictiDeot. 

dtiMoi.  They  sFUlfind  tbedemiplioaaiid 
^tflotioDaflheropmaaiatheiiidiotmeiit;  Ihey 
MP  have  m»  reason  to  doubt  of  &at 

That  Jainea  Baroea  and  Joba  Haniiia,  at 
the  time  of  the  imprtsonmaiit  of  the  aaid  A«ne» 
kmm  that  ijbe  room  waa  oevly  built ;  aud  that 
tlie  vafla  winre  maut  aawl  damp,  aa  m  ihe  iadict- 
.meot. 

Mr.  Sironge.  Mr.  Huggius  did  net  know  it 
ait  tirat,  at  the  tioEie  he  was  therot  whaolhedopr 
waaopen. 

Att.  Gen.  Are  the  jury  satisfied  that  Mr. 
Huggioa  koew  the  atate  aod  oondition  of  the 
room  duriug  the  time  Ame  was  tliere  ? 

Fartman,  We  agree  he  saw  the  boildiBg, 
«Dd  that  he  must  know  it  an  unwholesome 
room,  aa  deaeribed  in  the  indictment. 

Att.  Gen.  Let  me  aee  the  indictment.  (Which 
be  did*  and  read  the  words  as  to  the  deaeriptmn 
of  the  atrong  room.)  He  most  know  it  when  he 
was  at  the  Strong  Room  door. 

Seij.  Darnell.  It  ia  necessary  that  the  jury 
ahoiUd  know  what  the  Attorney  reada. 

Ati.  Gen.  Mr.  Tanner  baa  twice  taken  it. 
How  long  (spcakijig  to  the  jary)  before  the 
4eaih  of  Ame  do  you  find  the  prisoner  knew  the 
condition  af  the  room  f 

Foreman.  I  beliere  it  to  he  fifteen  daye  at 
least  before  the  death  of  Ame. 

Alt.  Gen.  That  during  thw  inmrisoiuttent 
and  detention  in  tbia  room,  the  said  Ame,  by 
xeaaoD  of  the  dureta  of  auoh  impriaonment,  be- 
eaoesickand  langniabed  there,  and  died,  praui 
io  the  indictment. 

Muggins.  The  jury  are  upon  their  oaths,  will 
ihey  iad  him  dead  by  my  means  P 

Mr.  Strange.  I  desire  tte  iaet  may  be  found 
•a  it  ia. 

Mi,  Gen.  Mr.  Tinner  mind,  that  on  the  7th 
of  September  he.  was  aiding,  .abetting,  iind  as* 
aistuig  Jamea  Bamea. 

Fwreman.  We  apprehend  the  aoan  oonli- 
ttiied  from  the  7th  of  September,  and  we  appre- 
iieod  he  died  «bont  the  Sdd  of  October. 

Ait.  Gen.  That  John  Huggins  being  prin- 
ctpat  warden  during  the  imprisonment  and  de- 
tention of  tbeaakl  Ame,  was  preaent at  the  said 
room,  and  aaw  Arae  in  that  room  under  the  dn- 
Rfss  of  that  impriaonment ;  and  that  he  bemg 
pseaent,  the  raom  waa  locked  up  with  the  sud 
Ame  in  it 

That  fiftam-daya  before  the  deadi  of  Ame, 
John  fittgginsbeittg  then  warden  of  the  Fleet, 
and  Mr..Gyhboo  depaly-.warden,  he  saw  Arae 
mdecihetoasBofttiatiiiinnaonment;  and  the 
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Md  Arae  waa  confined  in  the  said  coooo,  and 
the  said  Hoggins  being  then  present,  ho  Vf^ 
kMaked  up  b^  James  ^oes,  apd  ponlHiued  Mt 
the  said  cooun^eot. 

Mr.  Strange,  That  is  not  acoording  to  the 
efidenoe.    It  should  be  found  thus : 

That  "during  the  imprisonment  of  the  ssjd 
Arae,  aod  mesn  days  at  the  k^st  before  his 
death,  John  Hug^ns  being  then,  warden  of  tne 
Fleet,  and  the  aaid  Thomas  Gybbon,  deputy 
aod  acting  warden,  was  once  present,  and 
a«w  the  Bind  James  Barnes  k>ck  up  the  door 
or  the  aaid  room,  the  said  Arne  being  tharsin 
imprisoned. 

And  at  the  time  Hnggios  turned  away,  Jamea 
Barnes  looked  to  the  door ;  and  Arpe  continaed 
under  the  said  imprisonment  therein,  until  the 
time  of  bis  death;  and  the  jury  don't  find,  that 
Huggina  knew  the  said  Ame  was  io  the  stioog 
room  when  he  was  first  put  in  there. 

Ait.  Gtn.  I  insist  upon  adding  Ihe  woe^ff 
'aiding,  abetting,  and  assisting.'  A»d  *  that 
Hugginskoewof  the  badnesa^af  the  mom«>' 

Mr.  Strange.  They  don't  find,  that  during 
the  .whde  time  Arne  was  there,  Huggina  knew 
of  the  badness  of  the  room. 

Att.  Gen.  The  jury  cannot  find  what  they 
don't  imow. 

i^oreinoii.  We  find  the  letten  patent  con- 
stituting John  Hoggins,  esq.  wamlen  of  the 
Fleet,  prout  in  the  tOdictment. 

That  during  the  time  that  6ybbon  waa 
deputy- warden,  Hoggins  acted  as  warden. 

Mr.  Strange.  That  doea  not  appear. 

Att.  Gen.  Whose^t  lor  irons  from  Newgatef 

Aak  whether  or  no  they  do  find,  that  at  the 
time  Gybbon  waa  depuQr- warden,  Hugffins 
acted  aa  warden.— Bearia  said  io  17S6,  Hop- 
kina  came  from  Hogpns  about  business; 
that  at  the  aame  time,  doriog  the  time  that 
Oybfaon  acted  asdeputy»warden,  JobuUuggins 
acted  as  warden. 

The  Verdict  was  removed,  at  the  pmyer  of 
Mr.  Attorney,  into  B.  R.  and  there  argued  by 
Mr.  Willes  and  Segeant  Eyre ;  after  which,  it 
was  a^^  at  Seijeant's-inn-hall  in  <}h&noery- 
lane,  before  all  the  jndgei,  by  Seijeant  Che- 
shire, Mr.  Attorney,  Mr.  Solicitor,  and  Mr. 
Willea,  for  the  king ;  jmd  by  Serjeant  Daradl, 
Seijeant  Eyre,  Serjeant  Hawkins,  Mr.  Peere 
Williams,  Mr.  Strange,  and  Mr.  Foster,  for 
the  prisoner.  But  as  erery  thing  insisted  on 
by  either  side,  is  taken  notice  of  in  the  Opinien 
delivered  by  tbe  lord  chief  justice  .fiaymood,  it 
will  not  be  oeceasaiy  to  state  the  arguments  of 
connael.^ 

Micb.  Tecm,>  (Seo.  2  Jt^b,  B.  B.  1739. 

Bsx  aer.  Hvooms. 

Raymond,  Cbief-J|istice.t 

This  was  a  Special  Verdict,  found  at  theOld 
Bailey,  on  an  indictment  of  murder  against 
Janoes  BsTnes  and  John  Hoggins.    The  ih- 
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dictmedt  wU  forth,  «<  That  John  Haggins, 
from  the  Ist  day  of  October,  in  the  12th  year 
of  the  late  king,  to  the  Ist  day  of  January  next 
following,  andlong  before  and  after,  waa  war- 
den of  the  prison  of  the  Fleet,  &c.  and  that 
James  Barnes  was,  during  ihat  time,  servant  to 
John  Huggius,  and  employed  about  the  care 
of  the  prisoners ;  and  that  James  Barnes,  *  et- 

*  istens  persona  crudelis  nature  et  immania 

*  dispositionts  erga  prisonartos  in  eadem  prisona 

*  existentes,*  on  the  1st  day  of  November,  in 
the  J  9th  year,  &c.  made  an  assauhupon  one 
Bdward  Arne,  then  being  a  priaoner  in  the 
aame  prbon,  under  the  custody  of  the  aaid 
John  Hoggins,  and  him  the  said  Edward  Arne, 
then  and  there,  with  force  and  arms,  &c.  un- 
lawfully, feloniously,  wilfully,  and  of  his  ma-' 
lice  aforethought,  and  without  the  consent  of 
the  said  Edward  Arne,  took,  and  him  with  force 
and  arms,  &c.  to  a  certain  room,  within  the 
prison  aforesaid,  then  newly  built,  unlawfully, 
&c.  ooDveyed  and  led,  and  him  the  said  Ed- 
ward Arne,  with  force  and  arms,  &c.  in  the 
said  room,  for  a'long  time,  to  wit,  for  the  space 
of  six  weeks,  then  next  following,  unlawfully, 
Bcc,  imorisoned  and  detained,  and  him. the  said 
Edward  Arne,  then  and  there,  with  force  and 
arms,  &c.  for  all  the  time  last  mentioned,  in 
that  room,  *  absque  solamine  ignis  necnon  sine 

*  aliqoa  matula,  scaphio,  vel  aliquo  alio  hujus. 

*  modi  utensili,'  unlawfully,  &c.  forced  to  re- 
main and  be  (the  walls  ol  the  aforesaid  room, 
made  of  bricks  and  mortar,  at  the  aforesaid 
time  of  the  jmprisonpaent  of  the  said  Edward 
Arne,  in  the  same,  being  very  moist,  and  the 
room  aforesaid  being  situate  over  the  common 
sewer  of  the  said  prison,  an4(  near  the  place 

*  ubi  sordes  et  tiro  us  prisonse  predictss  necnon 
^excremcnta  prisonariorum  pnedictorum  ad- 

*  tunc  usualiter  posita  fuerunt,'  by  reason 
whereof  the  room  aforesaid  then  was  very  un- 
wholesome, and  greatly  dangerous  to  the  life 
of  any  person  detained  in  the  same.")  And 
the  indictment  further  seU  forth,  •«  That  the 
•aid  James  Barnes  and  John  Huggins,  at  the 
said  time  of  the  imprisonment  of  the  said  Ed- 

.  ward  Arne  in  that  room,  well  knew  that  ihe 
^^d  room  bad  then  been  newly  built,  and  that 
the  walls  of  that  room,  being  made  of  bricks 
and  mortar,  were  then  very  moist,  and  that  the 
•aid  room  was  so  situate  as  aforesaid."  And 
the  indictment  further  sets  forth,  '<  That  the 
•aid  Edward  Arne,  during  the  imprisonment 
and  detaining  aforesaid,  in  the  said  room,  viz. 
the  7th  of  November,  &c.  by  duress  of  the 
same  imprisonment  and  detaining,  became  sick, 
and  thereby  from  the  same  7th  day  of  Novem- 
ber, until  the  7th  day  of  December,  then  next 
foliowinff,  in  the  room  aforesaid,  languished, 
on  which  said  7th  day  of  December,  the  said 
Edward  Arne,  by  duress  of  the  imprisonment 
and  deta'ming  aforesaid,  in  the  room  aforesaid, 
died,"  kc.  The  iodictm^t  further  sets  forth, 
'  <*  That  the  said  John  Huggins,  being  a  person 
of  a  cruel  nature,  and  savage  disposition,  and  a 
grierotts  and  inh^ane  oppressor  of  the  pri- 
■MMTi  in  the  sama  j^risoOf  nndar  his  custody 


being,  during  hia  said  imprisonment  and  de- 
taining of  the  aforesaid  Edward  Arne,  in  the 
room  aforesaid,  viz.  the  said. 7th  day  of  No- 
vember,  &c.  and  divera  other  days  and  timet, 
during  that  imprisonment  and  detaining,  tt 
London,  &c.  feloniously,  wilfully,  and  of  hb 
malice  aforethought,  was  present,  aiding,  abel- 
ting,  comforting,  assisting,  and  maintaininff 
the  aforesaid  James  Barnes,  fek»nionsly,  m- 
fully,  and  of  his  malice  afbrethousht,  the  said 
Edward  Arne,  in  manner  aforesaid,  to  kill  tod 
murder :  and  so  the  jurors  aforesaid,  upon  tbeir 
oath  aforesaid,  aay.Tbat  the  said  James  Banei 
and  John  Huggins,  the  said  Edward  Ame,ia 
manner  and  7brm  aforesaid,  fekmiously,  wil- 
fully, and  of  their  malice  afoKthooght,  did  kill 
and  murder,  against  the'peace,"  6cc 

On  Not  Guilty  pleaded  by  the  priiooer, 
Huggins,  the  jury  find  a  Special  Verdict,  u 
follows :  <*  That  queen  Anne,  by  her  letten 
patent,  bearing  date  the  83d  of  July,  in  tbe  ISth 
year  of  her  reign,  granted  to  John  Bnggioi, 
named  in  the  indictment,  tbe  office  of  warden 
or  keeper  of  the  Fleet,  and  keeper  of  the  prta)o, 
and  gaol  of  the  Fleet,  situate,  &c.  and  of  the 
prisoners  then  committed,  or  to  be  committfld 
to  the  prison  and  gaol  of  the  Fleet  aforesaid; 
and  the  capital  messuage  for  the  custody  of  tbe 
prisoners,  and  thirteen  messuages  in  tbe  parish 
aforesaid,  and  another  messua^res,  &c.  and  all 
that  rent,  fee  or  salary  of  7/.  12«.  Id.  yearly, 
payable  and  to  be  paid  by  the  hands  pf  tbesbe- 
ri&  of  her  city  of  London,  and  her  caooty  of 
Middlesex,  te.  and  all  other  rents,  &c.  awi 
him  the  said  John  Huggins,  warden  or  keeper 
of  the  Fleet,  and  of  the  prison  and  giblof  tbe 
Fleet  aforesaid,  fbr  herself,  her  heirs  and  soe- 
ceaaocs,  did  make,  ordain,  and  constitute,  by 
the  same  letters  patent :  to  have,  hold,  eojflf  i 
and  exercise  the  saki  office,  messuages,  lands, 
&c.  to  the  aforsesaid  John  Hug^ns,  by  him- 
self, or  b^  his  sufficient  deputy  or  deputies,  ror 
and  dunng  his  natural  lite,  in  as  ample  mW' 
ner  and  form  as  sir  Jeremy  Whichoot,  baronW, 
or  any  other  warden  of.  her  prison  of  the  Fleet 
aforesaid,  the  said  office  and  other  the  pne* 
misses,  or  any  of  them,  had  before  bad,  b«d, 
used  or  enjoyed,  or  ought  to  have  bad,  heidj 
used,  or  enjoyed  ;  with  the  usual  avermeots: 
and  they  farther  find,  that  the  said  John  Hii|[- 
gins,  1st  of  September,  in  the  19th  of  tlie  Ute 
king,  and  for  divera  yearf  before,  and  con^' 
nuatly  from'thence  after,  until  the  Ist  of  •!•- 
noary  then  next  following,  was  warden  « 
k^per  of  the  aaid  prison  of  the  Fleet ;  and  that 
one  Thomas  Gybbon  for  all  the  same  time  was 
deputy  of  the  said  John  Huggins  in  ^^/^ 
office  of  warden  or  keeper  of  the  prison  of  iw 
Fleet  aforesaid,  by  tbe  same  Jolin  Huggi'^ 
appointed,  and  acted  ift  suOh  his  deputy^  ^ 
they  further  find,  that  Jamea  Banes,  lo  t^ 
indictment  ni^med,  for  all'  the  same  time  ^'^ 
servant  of  the  said  Thomas  Gybbon,  ^^^^ 
the  aaid  John  HuD-irina.  in  the  same  offi^  f: 


the  taid  John  Huggins,  in  the  saine  ^r*'   -^ 
J.  nunias  uy uuuu,  occ.  in  aou  aoout  •«•  ^^^ 

the  prisoners  comjpitted  to  the  said  pHioO;  ^ 


as  aforesaid  being,  and  acted  under  u- 
Thomas  Gybbon,  &c.  in  and  about  the  cai«»j 
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10  tlie  same  pmon  beinfp,  and  particalariy  in 
and  about  the  care  of  Edward  Arne,  in  tbe  in- 
dictmeot  named,  tben  and  tbere  a  prisoner  ios 
Uie  same  prison  being :  tbey  farther  find,  that 
tbe  said  James  Barnes,  the  7ih  of  September, 
in  the  Idtb  year,  &c.  in  and  upon  tbe  said  Ed- 
ward Arne,  a  prisoner  in  the  same  prison  tben 
aa  aforesaid  being*,  in  manner  and  form  as  in 
the  said  indictment  is  specified,  made  an  as- 
sault«  and  him  tbe  said  Edward  Arne,  tben  and 
there  without  bis  consent,  in  manner  and  form 
as  iu  tbe  said  indictment  is  specified,  took,  and 
bim  tbe  said  Edward^  Arne  to  a  certain  room 
witltin  tbe  said  prison  tben  newly  built,  in  tbe 
same  indictment  mebtioned,  without  bis  con- 
sent, in  m^ner,  &c.  coufeyed  and  led,  and 
bim  tbe  said  Edward  Arne,  in  the  said  room 
for  a  long  time,  to  wit,  for  tbe  space  of  forty - 
four  days  from  thence  next  following,  without 
the  consent  of  bim  tbe  said  Edward  Arne,  in 
manner,  &c.  imprisoned  and  detained,  and  him 
tbe  said  Edward  Arne,  then  and  tbere  for  all 
the  time  last-mentioned  in  that  room,  *  absque 
'  aolamine  ignis  necnon  sine  ali(|ua  raatula, 
<  soapbio,  Tel  arujuo  alio  bujusmodi  utensili,'  to 
remain  and  be  without  his  consent  in  manner, 
&c.  forced:  and  tbey  further  find,  that  the 
walls  of  tbe  said  room  were  made  of  bricks  and 
mortar;  and  at  the  said  time  of  tbe  imprison- 
ment of  tbe  said  Edward  Arne  in  the  same 
were  very  damp ;  and  that  tbe  said  room  was 
situate  OTer  the  common  sewer  of  tbe  said  pri- 
son, neai^tbe  place  '  ubi  sordes  et  fi mos  pri- 

*  soose  prsedictse  necnon  excremeota  prison^rio* 

*  rum  prsediciorom  adtunc  usualiter  posita  fue- 

*  runt, -by  reason  whereof  the  said  room  was 
then  Tery  unwholesome,  and  greatly  dangerous 
to  tbe  life  of  any  person  detained  in  tbe  same: 
and  they  further  find,  that  tbe.  said  James 
Barnes,  at  the  said  time  of  the  imprisonment  of 
the  said  Edward  Arne  in  that  Foom,  well  knew 
that  tbe  said  room  bad  then  been  newly  built ; 
and  that  tbe  walls  of  that  room  were  made  of 
bricks  and  mortar,  and  were  tben  tery  damp ; 
and  that  tbe  said  room  was  situate  so  as  afore- 
said :  sad  tbey  further  find,  that  during  the 
said  impl'isonment,  and  detaining  of  tbe  said 
Bdward  Arne  in  the  said  room,  to  wit,  by  tbe 
space  of  fifteen  days  at  least  before  tbe  death 
of  tbe  said  Edward  Arne,  tbe  said  John  Hug- 
l^ios  knew  that  tbe  said  room  bad  been  tben 
newly  built,  and  that  tbe  walls  of  that  room 
were  made  of  bricks  and  mortar,  and  tben  were 
damp ;  but  whether  tbe  said  John  Huggins 
knew,  that  on  the  said  7tb  day  of  Septemoer, 
in  the  13t6  year,&c.  the  jurors  know  not:  and 
they  further  find,  that  the  said  Edward  Arne, 
dunnff  the  said  imprisoomeut  and  detaining  of 
bim  the  said  Edward  Arne  in  the  said  room,  to 
wit,  the  10th  day  of  tbe  same  month  of  Sep- 
tenaber,  in  tbe  12th  year  abovesaid,  by  duress 
of  tbe  same  imprisonment  and  detaining,  be- 
canoe  siok  in  tbe  said  room ;  and  thereby  from 
the  same  10th  day  of  September,  in  the  12th 
year  abovesaid,  until  tbe  20tb  day  of  October 
then  next  following,  in  tbe  said  room  lan^piisb- 
fd ;  OB  which  said  80th  day  of  Octoberj  m  tbe 


IS^byear  abovesaid,  tbe  said  Edwafd  Arne,  by 
duress  of  tbe  said  imprisonment  and  detaining 
in  tbe  room  aforesaid,  died,  to  wit,  at  London, 
Sec,  And  they  Jurtber  find,  that  duriniyr  tbe 
imprisonnoent  and  oetainingcif  the  said  Edward 
Arne  in  tbe  said  room,  to  wit,  by  tbe  spaces  of 
fifteen  days  at  least  before  tbe  death  of  tbe  said 
Edward  Arne,  tbe  said  John  Hoggins  was 
once  present  at  tbe  said  room,  and  then  and 
there  saw  tbe  said  Edward  Arne  in  that  room« 
under  tbe  duress  of  tbe  said  imprisonment,  and 
tben  and  tbere  turned  away ;  and  tbe  said 
James  Barnes  locked  tbe  door  of  tbe  same 
room,  at  the  same  time  in  which  tbe  said  John 
Hiiggins  turned  away  as  aforesaid  (the  same 
Edward  Arne,  at  the  said  time  in  which  tbe 
said  door  was  locked  by  the  said  James  Barnes, 
being  in  tbe  said  room  under  duress  of  tbe  said 
imprisonment.)  And  tbey  further  find,  that 
tbe  said  Edward  Arne,  in  the  said  room,  under 
duress  of  the  said  imprisonment  remained,  and 
was  continued  from  tbe  said  time  iu  which  tbe 
said  door  of  the  said  room  was  so  locked  by  the 
said  James  Barnes  as  aforefaid,  until  tbe  said 
time  in  which  tbe  said  Edward  Arne  so  as 
aforesaid  died :  and  they  further  find,  that  tbe 
said  John  Huggius  sometimes  acted  as  warden 
or  keeper  of  the  said  prison,  during  tbe  time  in 
which  be  tbe  same  Thomas  Gy  blion  was  de* 
puty  of  tbe  said  John  Uuffgins  in  tbe  said  of- 
fice as  aforesaid ;  but  whether  upon  tbe  whole 
matter,"  &c. 

The  Record  of  this  Indictment  and  Special 
Verdict  being  removed  into  tbe  King's- bench 
by  Certiorari,  it  was.  argued  on  Tuesday  tbe 
16th  of  June,  1730,  by  Mr.  Willes,  for  the 
kiof ;  and  Mr.  Serjeant  Eyre,  for  tbe  prisoner. 
And  on  tbe  last  day  of  ATicbaelmas  term  fol- 
lowing, after  tbe  case  bad  been  argued  on  tbe 
14tb  of  November,  at  Serjeant's-inn-ball,  before 
all  tbe  twelfe  judges,  the  lord  chief-justice 
(Raymond)  delivered  the  opinion  of  the  judges. 

In  this  case  two  questions  have  been  made, 
first.  What  crime  the  facts  found  upon  Barnes 
in  the  Special  Verdict  will  amount  to  ?  Second» 
Whether  tbe  prisoner  at  tbe  bar  is  found  guilty 
of  the  same  onence  with  Barnes  ? 
«  First,.  As  to  the  first  question  it  is  very  plain, 
that  tbe  facts  found  upon  Barnes  do  amount  to 
murder  in  bim.  Murder  may  be  committed 
without  any  stroke.  Tbe  law  has  not  confined 
the  ofience  to  any  particular  circumstances  or 
manner  of  killing ;  but  tbere  are  as  many  ways 
to  commit  murder,  as  tbere  are  to  destroy  a 
man,  provided  tbe  act  be  done  with  malice^ 
either  express  or  implied.  Hale  P.  G.  da,  3 
Inst.  53.  Murder  is,  where  a  person  kills  ano« 
tber  of  malice,  so  be  dies  within  a  year  and  m 
day.  Hale -p.  C.  43.  And  malice  may  be 
either  expressed  or  implied.  In  this  esse  the 
jury  have  found  tbe  malice  express ;  for  the 
facts  charged  on  Barnes  are  laid  in  tbe  indict- 
ment to  be '  ex  malitia  sua  proBCOgitata,'  to  wit» 
that  be,  having  the  custody  of  Arne,  assaulted 
him,  and  carried  bim  to  this  unwholesome  roonit 
and  confined  him  tbere  by  force  against  his 
will,  and  without  bis  coDsent^and  without  pro* 
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med^DS  of  wiiidi  he  kngtiished  and  died.  Abd 
iDe  jary  have  found  that  Bameii  did  all  th^ 
Acts,  *  modo  et  forma  prout  in  indictameotb 

*  predicto  specificatttr.' 

But  apoti  titiding  of  these  flicts  there  ia  aUo  a 
l^aifi  roaltee  ari8ing>  in  ooostirdction  of  law. 
HafeP.  C.  46.  The  law  implies  malice  in  re- 
8{>ect  of  the  perk>n  killmgf.  If  a  priiotier,  bv 
doress  of  the  ga'dfer,  comes  to  an  untimely  end, 
\i  18  ihui'der.  It  is  not  necesisary  to  make  it 
oaress,  that  there  should  be  Actaal  strokes  or 
^ound^.  And  in  8  In«t.  35,  the  putting  faito  a 
dungeon  is  duress,  or  into  a  place  too  strait,  8 
Inst.  91,'  pluia  arctmentqae  devoit^'  Cromp. 
^.  The  untimely  end,  mentioned  by  lord 
chief  justice  tiale.is  vHiat  is  meant  bjr  Briton, 
cap.  11,  fol.  18.  If  a  Vnan  die  in  prison,  the 
coronslr  hi  to  take  an  inquest  upou  the  view  of 
^h^  body  ;  and  if  it  is  found  by  the  inquisttiott, 
that  the  nerson  wad  brought  nearer  to  death, 
iud  farther  frOth  lijfie,  «  per  dure  gard  del 
pioler,' it  lift  felony. 

The  t'easons  Wn^  the  la^  implies  maliee  in 
iuth  t^ses  are  plain.  Becadse  it  is  a  breach  of 
his  doty,  atid  of  the  trost  t?hich  the  law  has  re- 
|A0Bed  in  him.  A  prisoner  is  not  to  be  punished 
In  gaol,  but  to  be  kept  safely.  Ftet.  88, 
Bract.  105.  The  act  also  is  deliberate.  And 
fhe  nature  6f  the  act  ia  auch,  as  that  it  must 
Apparently  do  harhi.  It  is  sUbo  cruel ;  as  it  is 
committed  upon  a  person  that  cannot  help  him- 
aelf.  And  H  is  committed  by  fbrce,  and  without 
the  consent 'of  the  prisoner.  So  that  the  charge 
lh|  the  iodietment  against  Barnes  is  tsurder  ; 
•ftid  these  fhcts  found  in  the  verdict,  as  to 
him,  fbtty  mulniam  the  indictment,  and  amount 
f  o  inurder.  But  Barnes  is  not  before  the€otirt, 
be  having  fled  (as  it  is  toid)  frem  justice. 

Second.  The  next  qnestion  is.  Whether  the 
prisoner,  Hogfgins,  is  found  ufnilty  of  the  same 
offence  as  Barnes)  or  how  Tar  It  appears,  by 
this  Special  Verdict,  that  lie  baa  been  aiding 
And  aasl&ting  to  Batnes  in  the  comtnltUug  of 
thetfe  facts  ? 

In  the  indltftfttcfnt  the  offends  is  a«  irtto^ly 
charged  upon  Huffgfnd  tts  upon  Bbrnes.  The 
tadictment  eharg^,  that  the  prisoner  at  fhe  bar. 
daring  the  tmprisoniiAeht  df  Ame  in  the  said 
toom  (the  sitnation  and  eonditi<m  of  which  the 
Indictmeat  )e!fi;pretely'dmrges  !l¥agghfs  to  have 
t!he  knowledge  6f),  Oft  the  fth  m  November, 

*  et  diversistdiebtis  et  vidbos,'  during  diat itti. 
^aoument,  Teloiiionsly,  vohmtarity,  and  of  his 
malice  aforethooght,  '•raa  present,  aiding,  abet- 
ting, coihfbrtin^,  and  assisting  the  said  Barnes, 
Uie  satd  Ame  fetonlously,  and  of  his  maffce 
ifoiiethought,  to  kill  and  murder.  &c.  whieh  if 
fennd  by  the  verdict,  wonM  ciertainly  bte  tnorder 
p  the  prrsdher.  But  there  fsit  great  difference 
iki  the^odiog  the  verdrcft.  As  to  Bug^As,  iht 
likTv  hiave  only  fonnd  these  Ihcts.  VIA  Tbift  lie 
|<ad  the  dlbde  of  \rard«n  of  (he  Fleet,  %c. 
gr^tited  tohitn  bylettert  patent  cff  3!^  July, 
19  Ann.  to  hold  for  \&a  life,  and  to  ezeci^  % 
njtaseTf or  his  deputy:  ThatY^e,  1 1^.  lS 
Geo.  1,  and  before  andlipom  theaci)  to  ix  An. 


If  6«o.  1,  was  WardMi  of  the  Fleet*  Tkat 
Thomas  GybboD  #as,  an#  Ibr  all  that  time 
acted  as  Ilia  deputy  In  that  office:  that  Jsnci 
Barnes  was  for  all  that  6ane  sertraiit  of  OyUMm, 
and  acted  under  him  about  the  care  of  the  pri- 
fionerf^  and  partiouliriy  about  the  caroof  Ame: 
then  they^find,  that  wnea  asadulted  and  cir- 
ried  by  fbrce  the  said  AiYieloto  therootil,aoii 
kept  him  there  i^nat  his  eonsenty  piotat  hi  the 
indictment,  f>rty-four  days :  then  tli«T  fi«l 
the  Situation  and  conditioQ  of  the  room,  whereby 
it  «(^  very  unwholesome,  aad  dangeioUB  to  tbe 
liH^  of  Hoy  petaon  kept  therein  :  Utat  Bmf« 
gina,  during  the  impriaoomeDt  of  Anio  in  dMC 
room,  viz.  for  fifteen  days  before  Ante's  deitk, 
knew  that  the  room  was  then  lately  built,  sod 
thit  the  walls  were  made  of  brick  and  meiisr, 
and  were  then  damp ;  but  whether  he  knew  it 
the  7th  of  Septetnber,  ignorant :  thai  Ame,  tire 
iOth  of  September,  18  Geo.  1,  by  duress  flf 
impHsonment,  became  aick,  and  laOffoisht^dlo 
the  tOih  of  Oct<^>er,^  and  then  died  by  dams 
Of  imprisonment  in  the  said  room :  tfaatduriiig 
the  imprisonment  of  Ame  in  that  room,  tit. 

*  per  spatidm  quhidecim  dienrai  ad  tninus'  te- 
Ibre  hn  death,  Huggins  was  <>Doe  prHeot  it 
that  room,  and  then  saw  the  said  Ame  in  Ibtt 
room,  *  aub  duritie  impritonamefiti  pttedioti  to 
adtnoc  et  ibidem  seavertit,^  and  the  said  ^uM* 
Baraes,  Ae  aame  time  as  Huggiiw  turned  bitt* 
telf  away,  locked  the  door ;  the  aaid  Aroe,  at 
the  time  whefi  the  said  door  waa  lock^  fy 
Barnes,  being  in  the  said  room,  •  adb  doiflie 

•  imprisonamenti  pnedicti  ;*  and  that  Arae  ft- 
raained  under  that  doress  till  hia  death :  ^t 
Hoggins  acted  sometimes  as  warden,  dttiin^ 
the  time  Gybbon  waa  defraty :  but  It  is  act 
found  that  he  acted  as  warden  tluriog  theosfi- 
fihementof  Arae. 

The  judges  are  all  dflttannooftly  of  ojjdfes, 
that  the  facts  iwrad  in  this  Special  Veriiet  « 
not  amount  to  murder  iti  the  prisooer  at  the 
biir ;  but  aa  this  Special  Verdict  is  fbnwMhg 
are  of  opinion  that  h6  is  not  gmlly .  Thoifh  ft 
was  warden,  yetitbeihg  found  that  there  wt«« 
deputy,  he  is  not,  aa  warden,  goilty  of  the«rt» 
committed  under  the  authority  of  hn  d^ptlf* 
He  shtiU  Answer  as  auperior  for  his  flepmj  o- 
yilly,  but  not  crimhially.  It  his  been  settW, 
that  though  a  i/heriff  nrast  ati8#^  fcr  Afcj- 
feoeebof  bisjnaoleir  dViHy,  Aatto,  fte^W* 
jectin  tm  a<Soib  to  makte  slifitiiKiBtctitfB  n^ 
party  injttrtfl,  yiet  heis  iwt  to  stafwer  teritniMj^ 
tbrthet^fiV^eea  of  hia  Under  (Officer.  fl«52 
is  crindhially  piArilAi^hB  who  ItmMM^  ^ 
the  act,  Or  permits  Itio be  done,  Hide  P.^"* 
So  that  if  on'acthe  ifone  by  an  tiodttr  dwcar, 
tfnteas  it  is  dofre  by  thecomtnafld  ordirteWt 
or  t»fth  the  cOWent  cf  the  F*ttcM,tbefn»»- 
pal  is  ncft  criminally  pmiiahiMe  wr  it.  » «■■ 
cate  the  ftct  %^^ofte  by  ilai-nfes;  *»«]*,?: 
where  appfearaihtWc  fl^^chil  Verdidt,  tWH^ 
prisoner  at  the  bar  eVer  c</mmalftded,  "^^^r^ 
W,  or  consented  to  this  rfar««fc  of  inipfillW«>*2 
>frhich  wto  the  cause  6f  Ame'ayterth.  *Jj 
comttiand  or  direction  is  IMdd.  Aad«.J*j 
wit  ftmnd  Hiiit  ttrggteb  kiwte  *  fc  TW 
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whieh  unde  tiie  duren  ia  this  case  was^  1. 
Barnes's  carrjinar  and  puMiagt  and  a&n&nag 
Arne  in  Ibia  raom  Dy  force  and  againti  hia  can- 
aanl.  S.  The  aitoatioo  and  condidon  of  thta 
nwoa.  Now  it  ia  not  found  that  Hnmna  know 
of  Umbo  oaf  oral  circomstnnoea,  which  mado 
the  domo.  1.  It  ia  not  foond  that  ho  knew 
any  thing  of  Barnea'a  carrying  Arne  thither. 
9.  Nor  fhat  hd  waa  there  without  hia 
or  witfaont  proper  support.  3.  Aatothe 
it  ia  fonad  by  the  verdict,  1.  That  the 
waa  buHt  of  bricks  and  norUr.  3. 1'hat  the 
walls  were  vMe  humide.  8.  That  the  room 
waa  aitoat^on  the  common  aeWer  of  the  priaan, 
and  near  the  place  where  the  filth  of*the  prison 
and  cserenaeat  of  the  prtsonera  were  nanally 
hud,  mtione  quorum  the  room  waa  very  un* 
wtiolcaonie,  and  the  Kfe  of  any  man  kept  there 
waa  in  great  danger.  But  all  that  ia  found 
with  reapect  to  the  prisoner's  knowledge  is, 
that  for  fifteen  daya  before  Ame'a  death  ho 
knew  thai  the  fWNn  wu  then  lately  boiU,  re- 
eenier  ;  that  the  walla  were  made  of  brick  and 
mortar,  and  were  then  damp.  But  ilia  not 
Ibmid,  nor  dees  it  appear,  that  he  knew  they 
were  dangttons  te  a  man's  life,  or  that  there 
was  a  want  of  neceasary  support.  Nor  ia  it 
found  that  he  dimded  or  consented  that 
Arae  akonkl  be  kept  sr  conlinacd  there.  The 
chief  thing  relied  upon  is,  that  the  Tordict 
finds,  thaa  once  the  prisoner  at  the  bar  was 
present  at  the  room,  and  saw  Arne  « sub 
daritiehnprisoaamentiprflBdieti,  etae  avertit,' 
&c.  which,  as  was  objecteil,  made  him  an 
aider  and  abettor.  But  in  answer  to  thia,  1. 
Beiog  praseM  alooe,  unlesa  be  k*ew  aN  the 
eircumsianoea,  and  directed  that  Ame  ahoold 
cimtinne,  or  at  teatt  consented  that  he  ehouM, 
cannot  make  him  an  aider  or  abcMer  in  ihe 
Kelynge  113.  A  man  maybepre- 
and  be  entirely  innooent.  He  may  be 
easuaMy  prerent.  2.  The  rerdict  is,  «  Tidk 
snb  dnritie  imprisonamenti  piiedicti.'  He 
mi^  nee  htm,  and  see  him  white  he  waa 
*  aab  dnrilSe  imprisooamenti  pnedtoli,'  font  ia, 
wUe  he  was  m  fodt  under  llie  thnress  by 
Bamea;  \nk  it  does  br  no  means  fottaw  from 
theooe,  Hiat  he  knew  tnat  the  man  was  uader 
this  dureas,  and  it  is  not  found  that  hedidknew 
h.  It  was  objected,  that  ifheaaw  theman 
onder  ibis  durem  he  must  know  it,  and  it  wna 
his  dntr  to  deliTOr  him.  But  We  cannot  lake 
ildngshy  rnfere^oe  in  this  manner.  The  '»iiH 
doea  not  iwmly  a  hnowledre  of  the  severe)  facta 
thaftmade  the  duress.  ^  If  the  nature  of  iiis 
duTMs  be  considefed,  it  is  impossible  that  it 
tboald  he  disoOrered  by  one  sight  of  the  man. 
it«msi^e<f  several  ingredienfs  and  circnm* 
stances,  UnA  are  not  neeesaaiy  to  be  discovered 
opoU'SlghtT  ftr  though  he  mw  Ame  in  the 
room,  j^  by  fthe  view  be  could  not  tell  that  he 
wna  there  wUhottt  Ma  consent,  and  by  fsrae»  or 
that  he  wanted  neceasary  relief,  "it  w  not 
fotind  ^fh«i  foe  man  made  any  comiiaint  to 
Mm,  or  ^Ihat^T  am^oiftnn  wn  madeto  hhn 
on«h^a\Maira%ebair.  If  he  wns  there  with  hli 
MiMt,lllroiihltake0fmba4ttfc|l».   flisdae- 


in^  is  but  evidence  of  his  knowledge  of  these 
thmga  at  beat,  and  venr  poor  evidence  too.  And 
therefore  the  jury,  if  the  foct  would  have  borne 
it,  should  have  found  that  Hnggioa  knew  that 
Arne  was  there  without  hia  consent;  and  that 
he  coaaenled  to  and  directed  hie  eontinuanc» 
there.  Which  not  beiog  done,  we  cannot  in» 
tend  these  thingsi  nor  infer  them.  For  in  ape* 
del  verdicts  in  criminal  caaes  the  Coutt  must 
never  intend  nor  infer  faets,  but  judge  upon  thn 
facts  fonnd,  and  not  on  foe  evid^we  of  tlie 
facts.  Kelyn^pe  76. .  Whether  a  man  is  aiding 
and  aasisting  m  murder  or  no  is  matter  of  foot, 
and  ought  to  be  expressly  found  by  foe  Jnry* 
Kelynge  111,  Rex  vers*  Pliammer.  II  doea 
not  appear  by  foe  special  verdict  there  that 
Gk>vcr,  or  the  person  unknown,  who  shot  off 
the  gun,  did  dischaige  it  againat  any  of  the 
king'e  officem,  but  it  might  be  for  aaght  that 
appean  for  anetlier  purpose :  though  upon  the 
particntar  dreomstanoes  in  the  special  verdkt 
there  are  things  found  which  were  a  anffidenl 
evidence,  font  foe  gnn  waa  diadiarged  against 
foe  king's  ofocere,  and  ao  it  ssight  be  reason^ 
ably  hitended,  considering  foey  were  all  armed^ 
and  in  prosecution  of  an  nnlawfol  act  in  the 
Mght,  which  they  designed  to  justify  and 
Bsainfoin  by  foree  ;  eapeciaUy  when  foe  gun 
waa  shot  off  upsn  the  watch«word  given  ;  aad 
as  the  king's  officem  were  cndeavonring  to 
aefine  the  wool ;  foejory  thereupon  might  well 
have  found  foat  the  fufeee  was  discharged 
against  the  kii^s  eficsrs.*  Bat  since  |they 
had  not  fooad  H,  foe  Court  were  confoied  lo 
what  foey  had  foood  poailtvcly ;  and  were  uot 
to  judge  tiie  law  upon  evidence  of  a  foot,  but 
upon  foe  foct  when  it  ia  found.  9ee  Kelynge, 
118. 

Thhi  casewaasewellafgved  oni>ofoaideB^ 
foat  soaie  ofa^isna  en  the  pait  of  foeerown 
BMist  he  tahen  notwe  of,  fooogh  they  are  aU 
read^  ia  a  great  meaanre  astidpated.    As, 

1.  That  Haggins,  as  warden,  tfaengh  lie 
had  made  a  depoiy,hadstftt  the  care  of  foe  pri- 
sonere;  «nd  it  waa  incumbent  on  Ifon  to  nee 
tlMt  foere  waa  wo  illegal  durem:  aad  to  ex* 
plahi  what  tlw  law  means  by  durem,  Brit  ean. 
11,  foL  1«,  waa  cited.  If  a  prisoner  48  brsught 
nearer  to  deafo  and  fofther  from  life « per  dure 
•  gardddlw^r;'  andfitannf.P.C.Iib.  l,eap. 
^  If  he  keepa  him  more  atrictly  foan  of  rigfat 
heooght,itisdmess.  And  thednmaanead  notbn 
by  the  handof  foegader ;  fhr  if  it  ia  doae  wifo 


\  foe  pdnt  on  vrlnch  the 
didacft 


•ftafae  iti 
tmwed  was  foia,  it  did  ad  appear  finom  nnj 
of  foe  facta  (found,  that  foe  gun  was  diaohaigud 
m  piaaeomioH  of  the  nucpeae  for  whieh  the 
pnrtf  waa  aaaenfolcd.  Mt  bad  it  been  pad* 
tively  found,  that 'it  was  dtaobaiged  against  thi 
dlBcar  or  hia  assistant,  foe€oort,wpenlfainfind* 
ing,misfbt,  srilboiit  eDcrsnohing  «n  dbepvo- 
vince'Of  foe  yury,  have  piesnased  that  It  was 
dischmrged  in  feoaeeution  of  their  Mgind  pui^ 
foae.  In-'caamsociscumstaaoed,  Bai  «Mifo* 
fvifnr.   f oator'to  Rapoits,  f.  3fifi.      Ibfiasr 
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his  pririty,  it  will  affect  bim.  But  that  is  a 
mistaJce ;  for  when  an  officer  baa  power  to 
make  a  deputy,  and  has  appointed  a  deputy, 
he  has  discharged  hiniGelf  of  the  whole  care : 
the  deputy  has  the  whole  power,  and  it  is  in- 
cumbent upon  the  deputy  till  the  principal  re- 
sumes his  office.  IndeiH],  when  the  principal 
comes  to  execute  his  office  himself,  the  power 
of  the  deputy  ceases ;  but  a  bare  accidental 
coming  to  the  place  will  not  determine  the  de- 
putation, unless  he  comes  with  an  intent  to  re- 
sume his  office.  The  case  of  a  disseisee  coming 
to  dine  with  a  disseisor,  or  to  see  his  pictures, 
may  be  very  properly  compared  to  this. 

3.  It  was  objteted,  that  this  murder  was 
done  with  his  privity ;  it  is  found  that  he  saw 
Arne  under  this  duress,  W  se  averlit.  Heought 
to  have  taken  notice  of  it,  and  removed  him,  as 
it  was  hts  duty  to  take  care  of  his  prisoner's 
life.  Vidit  tub  duriiie  implies  that  he  knew  it ; 
and  therefore  he  was  priTy  to  the  duress  of 
which  Arne  died. 

But  his  consent  to  this  duress  is  not  found ; 
it  entirely  depends  on  his  seeing  the  man,  which 
does  not  import  his  consent,  for  want  of  bis 
knowledge  of  the  particular  ncts^ 

3d  Objection.  When  be  was  present,  the 
power  of  bis  deputy  ceased ;  and  then  he 
should  have  eased  the  man  of  this  duress ;  and 
his  suffering  him  to  continue  afterwards  under 
the  same  dure^  infers  that  he  knowingljr  suf- 
fered him  to  continue  till  his  death ;  and  his  not 
reforming  this  abuse  implies  his  consent  to  it. 
But  these  inferences  are  by  much  too  strong ; 
and  the  not  reforming  an  abuse  does  by  no  means 
infer  a  consent  to  all  the  consequences  of  it. 

4th  Objection.  A  person  absent  majr  be 
principal  in  murder,  as  m  the  case  of  poisoning. 
An  intant  was  laid  in  a  hog-stye,  and  a  sow  eat 
it;  and  held  murder.  Palm.  547,  548.  The 
same  opinion  in  the  case  of  a  sick  man  laid  in 
the  cold.  So  in  the  case  of  laying  an  infant 
under  leaves  in  an  orchard,  and  a  kite  struck  it, 
Poph.13.  Ow.98.  Hale  P.  0.53.  There  the 
peraon  who  did  the  act  occasioned  the  death  ; 
but  in  this  case  no  act  was  done  by  the  prisoner 
at  the  bar.  There  are  indeed  cases  of  murder 
where  no  act  was  done  by  the  persons  guilty, 
as  the  letting  loose  a  wild  beast,  which^the  party 
knows  to  be  mischievous,  and  he  kills  a  man. 
3  Edw.  3.Gorone  311.  Staunf.  17.  Grompt. 
S4  b.  the  owner  of  the  beast  is  guilty  of  mur- 
der. In  answer  to  those  deises,  there  is  a  dif- 
ference between  beasts  that  are  /era  naturd^  as 
lions  and  ty^rs,  which  a  man  must  always 
keep  up  at  his  peril,  and  beasts  that  are  man- 
auete  natura^  and  break  through  the  tameness 
of  their  nature,  such  as  oxen  and  horses.  In 
the  latter  case  an  action  lies,  if  the  owner  has 
kad  notice  of  the  quality  of  the  beast ;  in  the 
former  case  an  action  lies  without  such  "botice. 
As  to  the  point  of  felony,  if  the  owner  have  no- 
twe  of  the  mischievous  quality  of  the  ox,  &c. 
and  he  uses  all  proper  diligence  to  keep  him 
up,  and  he  happens  to  break  loose  and  kills  a 
nun,  it  would  be  very  bard  to  make  the  owner 
guilty  of  felony ;  but  if  through  negligence  the 


beast  goes  abi'oad,  aflcr  warning  oi*  notice  of 
this  condition,  it  is  the  opinion  of  Hale  (H.  P. 
G.  vol.  1, 431,)  that  it  is  manslaughter  in  the 
owner5  kw\  if  he  did  purposely  let  him  looie 
and  wander  abroad,  whli  a  design  to  do  mischid; 
nay,  tbouffh  it  were.bot  with  a  design  to  fri^t 
people  and  make  sport,  and  he  kills  a  man,  u  it 
mui'der  in  the  owner. 

5th  Objection.  It  is  found  that  Barnes  shot 
the  door  in  the  presence  of  Huggins;  and 
therefore  the  continuing  of  Arne  under  that  coo- 
Bnement  will  affect  Huggins.  But  there  is  uo 
consent  found  to  his  confinement.  What  is 
found  is,  at  most,  but  evidence  of  a  consent ; 
and  even  not  thai,  it  is  only  vidit  et  se  averiit, 

6th  Objection.  It  is  not  necessary  for  the  jury 
to  find  the  consent  in  express  words,  and  if  lacu 
are  found  that  amount  to  a  consent,  the  GouK 
will  judge  it  a  consent.  As  in  tlie  case  of  ma- 
lice, the  Gourt  will  judge  it  upon  the  facti 
found  ;  and  malice  is  an  act  of  the  mind  as  well 
as  consent  To  this  it  is  answered,  that  malice 
is  matter  of  law^  and  proper  jbr  the  Gourt  to 
judge,  but  the  consent  of  one  man  to  the  mali* 
ciousacts  of  another,  is  matter  of  fact  which 
ought  to  be  found  by  the  juir.  And  here  ii 
no  consent  found,  nor  that  iiuggins  aided  or 
abetted  Barnes ;  nor  is  there  any  positive  fact 
found,  that  must  necessa^ly  be  tM>nstrtted  an 
aiding  and  abetting. 

There  is  another  matter  which  the  kis^'f 
connsel  insisted  upon,  that  if  the  Gourt  were  of 
opinion  that  they  could  not  give  judgment  upon 
the  facts  found  m  this  verdict,  that  tlieprisooer 
was  guilty  of  murder ;  that  yet  the  rerdict  was 
so  uncertain,  as  that  they  could  not  givcjiidg- 
ment  of  acquittal :  and  therefore,  thataVeoire 
Facias  de  novo  ought  to  go.  And  tkis  brought 
it  under  the  consideration  of  the  judges,  whe- 
ther a  Venire  Facias  de  novo  ought  to  be  grant- 
ed in  this  case.  And  to  speak  to  that  point, 
the  counsel  on  both  sides  were  heard  before  all 
the  judges  on  Wednesday  the  34th  instant. 

It  was  said  by  the  counsel  for  the  king,  that 
they  spoke  to  this  point  without  prgndioe.  For 
they  insisted,  that  as  to  the  verdict  itself  there 
were  sufficient  facts  found  affecting^  the  prisooer, 
to  induce  the  judfires  to  be  of  opinion  that  they 
amounted  to  murder.  But  for  argument's  sake, 
in  case  the  judges  should  be  of  opinion,  that 
they  were  too  uncertain  to  found  a  resolution 
upon,  that  the  prisoner  was  guilty  of  murder, 
then  they  argued  tiiat  a  Venire  Facias  de  dots 
ought  to  go,  thoagUit  was  in  a  capital  case. 

1.  In  a  civil  case,  if  a  yerdict  is  found  so  uo- 
certainly  and  anibiguously  as  that  no  judg- 
ment can  be  given,  a  Venire  Facias  de  novo 
must  issue.  Go.  Lit.  227.  ^S  RoU.Abr.  693. 
Venn.  vers.  Howell     Gro.  Gar.  333. 

It  was  observed  that  the  book  of  Go.  Lit.  S^t 
speaks  of  verdicts  in  general,  and  does  not  say 
in  what  cases :  but  as  to  civil  cases  there  is  no 
doubt. 

2.  In  criminal  cases  writs  of  Venire  Fa- 
cias de  novo  have  been  granted.  Go.  Inter.  393, 
b.  Ilil.  4.  Gar.  1.  B.  R.  rot.  32.  Rex  ».  Fisher. 

9.   In  capital  cases  a  Venire  Facias  4c  sort 
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must  go.  1.  In  eafei  of  mis-trial.  6  Co.  14.  a. 
ArtinOel's  esse,  the  point  agreed.  S.  For  mit- 
behavioar  of  the  jury  in  giving  in  their  verdict. 
Hil.  8  Hen.  7.  rot.  3.  pUcit.  reg.  Rex  vers. 
IVayner.  Agreed.  3.  As  to  granting  a  Venire 
Facias  de  novo,  after  a  special  verdict  found, 
they  were  so  candid  as  to  own,  that  thooffb 
there  was  search  made  with  the  greatest  dili- 
gence, yet  they  couid  not  find  on^  instance,  nor 
so  much  as  an  opinion  of  a  judge,  except  what 
was  said  by  lord  chief-justice  Holt,  in  tne  Case 
of  the  King  vers.  Keite,  Comberb.  408.*  Holt 
says,  **  1  should  not  be  much  againat  a  Venire 
de  novo."  (C(»myns  17.)  And  this  was  re- 
membered by  some  others  that  heard  that  opi- 
nion. The  iurv  had  found  in  that  case  that 
the  prisoner  bad  killed  the  man ;  but  it  did  not 
certainly  appear  whether  the  fact  was  murder 
or  manslaughter.  Mr.  Attorney  General  in- 
sisted, that  if  there  was  such  an  uncertainty,  as 
that  no  judgment  could  be  ^ven  in  a  capital 
case ;  the  same  reason  held  m  such  case  as  in 
civil  and  other  .criminal  cases ;  though  there  is 
no  precedent  of  it  as  vet ;  for  '  ubi  eadem  est 
*  ratio,  est  eadem  lex.'  And  therefore  suppos- 
ing (for  in  this  it  was  argued  upon  a  supposi- 
tion) that  the  verdict  was  too  uncertain  to  give 
judgment  against  the  prisoner,  they  insisted 
that  a  Venire  Facias  de  novo  ought  to  go. 

But  the  judges  came  to  no  resolution,  that  a 
Venire  Facias  de  novo  could  not  issue  after  a 
special  verdict  in  any  capital  case ;  it  being  un- 
necessary for  them  to  determine  that  question  : 
for  as  every  special  verdict  depends  upon  the 
particular  finding  of  the  verdict,  so  the  present 

J  question  relates  onlv  to  the  present  rerdict  be- 
ore  us  as  found.  And  as  to  that  we  were  all  of 
opinion,  that  this  verdict  was  not  so  uncertain 
as  that  judgment  could  not  heaven  upon4t. 
For  the  facts  found  are  all  positively  found ; 
but  those  facts  in  the  nature  of  them  joined  to- 
gether, are  not  sufficient  to  make  the  prisoner 
guilty  of  murder.  And  if  so,  then  the  prisoner 
must  be  acquitted  ;  for  it  is  not  that  the  verdict 
is  uncertain,  but  it  is  not  full  enough  to  convict 
him.  Perhaps  the  iury  might  have  found  other 
facts  which  they  have  not,  but  the  Court  can 
judge  only  upon  what  is  found.    (Kel^ng,  78, 
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79.)  We  all  agreed  in  the  case  of  Green  and 
Bedell,  on  a  special  verdict,  that  the  verdict  was 
not  full  enough  as  to  them,  for  us  to  judge  il 
treason  in  them ;  because  the  verdict  only  found 
that  they  were  present,  and  found  no  particular 
act  of  force  committed  by  them  ;  and  did  not 
find  that  the^  were  aiding  and  assisting  to  the 
rest.  And  it  is  possible  they  might  be  there 
only  out  of  curiosity  to  see ;  and  whether  they 
were  aiding  and  assisting  is  matter  of  fact, 
which  ought  to  be  expressly  found  by  the  jury, 
and  not  left  to  the  Court  upon  any  oolouralHe 
implication  ;  and  accordingly  those  two  persons 
were  discharged.  And  yet  as  to  Green,  he  was 
found  to  be  among  the  persons  assembled,  &c. 
casting  up  his  cap,  and  hallooing  with  a  staff  in 
his  band  ;  and  that  whilst  he  was  among  them 
he  was  knocked  down  by  a  party  of  the  king's 
soldiers  that  came  to  suppress  them ;  and  was 
then  taken.  And  as  to  Bedell,  it  was  found 
that  he  was  there,  and  being  pursued  by  one  of 
the  king's  soldiers,  called  out  to  the  rest  of 
the  company  to  iaoe  about,  and  not  to  leave 
them,* 

tJ|K>n  the  whole,  there  is  no  authority  against 
the  Court's  giving  judgment  of  acquittal,  upon 
a  verdict  that  is  not  sufiicient  to  convict ;  and 
therefore  this  verdict  not  finding  facts  sufficient 
to  make  the  prisoner  guilty  of  murder,  he 
must  be  adjudged  Not  Guilty.  And  he  was 
discharged. 

*  Strange,  in  his  Reports,  vol.  S,  p.  888,  af- 
ter mentioning  this  case  of  Messenger,  Bedell, 
and  Green,t  in  the  opinion  delivered  by  the  chief- 
justioe,  adds  to  it,  (from  Kelyng,  p.  66)  "  On  m 
special  verdict  it  was  found,  that  Thompson 
and  his  wife  were  fighting,  and  Dawes  endea- 
vouring to  part  them  was  killed  by  Thompson  ; 
and  it  not  being  found,  that  Thompson  knew 
Oawes  intend^  only  to  part  them,  it  was  held 
manslaughter,  without  aending  it  hack  to  the 
jury  to  1^  certified v>f  his  knowledge.  These 
are  cases  directly  in  point  as  to  this  head ;  and 
I  must  observe  that  Flummer's  case  was  after 
the  csHO  of  Keit,  wherein  Holt,  chief-justice, 
bad  had  this  point  under  his  consideration." 
Former  Edition* 


t  See  it  in  this  Collection,  vol.  6,  p.  8r9. 
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480.  The  Trial  of  Thomas  Baiibridge^  esq.  late  Warden  of  the 
Fleets  for  the  Murder  of  Mr.  Robert  CastelU  before  the  Right 
Hod.  Shr  Robert  Baylis,  knt.  Lord  Mayor  of  the  City  of 
London,  the  Hon.  Mr.  Justice  Page,  the  Hon.  Mr.  Baron 
Carter,  and  Mr.  Serjeant  Raby,  Deputy-Recorder;  with  other 
of  his  Majesty's  Justices  of  the  Peace  for  the  City  of  Londoa 
and  County  of  Middlesex,  at  the  Sessions^iouse,  in  the  Old- 
Bailey,  May  22:  3  George  H.  a.  d.  1729.* 

iodicted  by  the  name  of  Tbomai  Bunbdd^ 
Ice.  (prout  Id  tb«  iDdictmeut  mutatis  muUadiL) 

Btunbrid^e,  I  desire  the  iodictBueni  may  be 
read  in  Latin,  as  it  is. 

Hr.  Just.  Page.  That  yooshaU  have  doae. 

Mr.  Holland.  May  it  please  yoar  lordsbip, 
and  Toa  gentlemen  of  the  jury,  I  am  of  ooos- 
sel  for  the  king.  This,  gentlemen,  is  an  in- 
dictment against  Thomas  Bambrid^,  esq.  hie 
warden  of  the  Fleet  prison,  for  tbe  murder  of 
Mr.  Robert  GasteU;  and  tbe  inActment  sets 
forth,'  That  Thomas  Bambridg^,  upon  tbe  14ib 
of  November,  had  tbe  care  and  custody  of  tbe 
prisoners  in  tne  said  prison,  but  being  a  mas  of 
a  cmel  temper,  did  upon  the  14th  of  November 
last  past,  assault  the  said  Robert  Casteil,  sad 
carry  him  to  Richard  Corbett^,  a  spueglog- 
house,  and  at  the  time  of  this  imprisoDmcot, 
one  Joseph  White  was  sick  of  the  small  pox, 
and  Mr.  Castell  never  had  them ;  that  Mr. 
Casteil  several  times  desired  he  naight  not  be 
there,  for  that  he  was  afraid  if  he  should  calcfa 
it,  it  would  be  bis  death.  That  from  the  16th  pf 
November  to  tbe  19th  of  December  fbllowiof , 
Bambridge  forced  him  to  continue  there ;  tad 
that  Casteil  (after  his  request  made  to  Barn- 
bridge  to  be  removed  from  that  place,  and  no- 
tice bad  been  given  to  Bambridge,  that  the  per- 
son was  sick  of  tbe  small  pox)  fell  sick  of  die 
small  pox,  and  languished  under  it  in  tbe  same 
bouse  until  December  If,  and  then  died :  there- 
fore tbe  indictment  concludes,  that  the  said 
Thomas  Bambridge  did  feloniously  snd  midi- 
ciously  murder  the  said  Robert  Casteil,  sgaiost 
tbe  peace  of  our  sovereign  lord  the  king,  bis 
crown  and  dignity.  To  this  indictment  the  de- 
fendant pleaded  Not  GuUty ;  but  if  the  fact  is 
proved,  1  don't  doubt  but  you  will  find  hio 
Guilty. 

Seij.  Cheihire.  My  lord,  and  you  geotlemeo 
of  the  jury,  Thomas  Bambridge  stands  indicted 
for  the'rourder  of  Mr.  Robert  Casteil,  a  prisooer 
then  in  his  custody.  Gentlemen,  prisoners 
must  be  treated  with  humanity  and  tenderaess, 
unless  unruly,  and  then  the  gaoler  has  ao  aa- 
thority  to  restrain  them ;  but  those  that  bebare 
well,  ne  has  no  such  authority  over.  Tbff  per- 
son came  to  tbe  Fleet  tbe  28th  of  Jane,  as  wiU 
be  shewn  by  tbe  books  of  the  wardeOi  and  Bad* 


Tuesday,  May  80, 1789. 

Piroelamation  was  made  for  all  persons  oou- 
oerned  to  attend. 

-Ckrk  cfArrmgns.  1 OU  good  men  tfiat  are 
empannelled  to  enquire,  Sec,  answer  to  your 
aames,  and  save  your  fines. 

CL  'ofArr.  Thomas  Bambridge,  hold  up  thy 
liaod.  (Whioh  he  did.)  Thou  atandest  in- 
dicted, dec. 

CL  of  Arr.  How  sajrestthou,  Thomas  Bam- 
Mdge,  srt  thou  GaUty  of  the  Moay  and  mnider 
whereof  thou  staodest  indicted,  or  Not  Guilty? 

Bambridge.  Not  Guilty. 

CL  f^Arr,  How  wilt  diou  be  tried  ? 

Bambridge,  By  God  end  my  couotry. 

CLofArr.  God  send  thee  a  good  deliver- 
ance. 

Thursday,  May  93,  1789. 

Prodamation  was  madeibr  inlbrmation. 

CL  efArr.  Thou  the  prisoner  at  tliebar,  these 
jneo  tMt4hou  sbalthcor  called,  and  personally 
appear,  are  to  naas  between  «ur  aovfreign  lord 
She  king  and  tnee,  upon  She  trial  of  thy  life  and 
death,  therefore  if  tbea  wilt  challenge  them, 
or  any  of  tbem,  thy  .time  is  to  speak  as  they 
eome  to  tbe  baok  to  be  swoni,  before  they  are 


Then  tbe  pannel  was  called  over,  and  Mr. 
Bambridge  challenged  twenty, 

Mr.  Just.  Tage.  Ton  have  challenged  the 
full  number  allowed  by  law,  without  any  rea- 
son assigned,  now  take  care. 

Jury. 


Oliver  81owcock, 
John  Nemes, 
Thomas  Playseed, 
William  MiUs, 
Robert  Everett, 
Moses  Freeman. 


George  Baker, 
John  Goodioch, 
Robert  Hampshire, 
Richard  Mason, 
William  Bernard, 
Roger  Penny, 

CLtfArr.  Hold  up  thy  band.  (Which  he 
did.)  'You,  gentlemen  of  the  jury,  look  upon 
the  prisoner,  hearken  to  his  charge,  he  stands 

*  See  the  articles  immediately  preceding 
•ndfoUowing. 
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hndgt  bad  been  a  deputy  warden  some  time  be- 
fore. I  wish  be  had  not  learned  to  treat  peo- 
twith  sererity.  Oo  the  SOtb  of  September 
came  to  be  warden  in  right  of  himself,  and 
Mr.  Castell  had  performed  every  thing  that  was 
necessary ;   for  the  liberty  of  the  roles  bad 

given  security,  and  to  continue  that  liberty  of 
le  rules,  found  additional  security,  security  to 
bis  satisfaction,  approved  of  by  the  clerk  of  the 
enquiries,  yet  on  the  14th  of  November,  he  was 
forced  into  Corbett's ;  and  I  must  submit  it  to 
Tou,  my  lord,  if  it  is  not  contrary  to  law,  as  he 
lodged  ID  the  rules,  at  one  Mr.  Underwood's,  to 
carry  him  to  a  spang^og- house,  houses  where 
they  make  a  property  of  all  prisoners.  It  is 
the  duty,  gentlemen,  of  a  gaoler,  that  bas  pri- 
soaers  in  his  custodj^,  when  he  thinks  they  can- 
not be  continued  satcdy  in  the  rules,  to  put  them 
into  prison,  and  not  into  spunging- houses, 
where  large  reckonings  are  run  up  upon  them. 
Their  method  is,  gentlemen,  to  make  the  secu- 
rity uneasy,  and  then  to  tell  the  prisoners  that 
they  shall  be  carried  into  spunging- houses,  till 
they  can  work  them  up  to  a  temper  to  pay  such 
sums  of  money  that  they  want  to  get  from  the 
unhappy  prisoners.  Gentlemen,  Mr.  Castell 
was  given  to  understand,  that  a  man  was  ill  of 
the  small  pox  in  the  same  house,  and  Mr.  Cas- 
tell had  never  had  them,  and  said,  "  He  should 
die  if  he  had,  let  me  not  be  carried  into  this 
hoose."  This  did  not  take  effect,  Bambridge 
iosbted  upon  his  renewing  his  security,  and 
when  he  was  carried  there,  Savage  went  from 
biro  to  Bambridge,  and  told  him  that  Mr.  Cas- 
tdJ  never  had  the  small  pox, and  thatooeWhite 
was  ill  of  them,  and  beg«ped  that  he  might  be 
carried  back  into  bis  lodging,  or  into  the  gaol. 
Qua  would  have  thought  Bambridge  should 
have  had  some  consideration  of  him,  but  he 
had  00  answer  to  his  satisfaction  ;  he  continued 
there  very  melancholy  till  the  4th  of  Decem- 
ber, and  then  the  distemper  took  him  ;  he  sick- 
ened with  the  same,  the  danger  increased,  and 
be  died  on  the  12th,  so  that  it  was  apparently 
the  occasion  of  his  death.  It  was  Bambridge's 
doty,  when  he  was  informed  the  distemper  was 
in  the  bouse,  to  have  removed  him.  This  is 
the  state  of  the  evidence,  and  as  we  shall  be 
able  to  prove  the  facts,  I  doubt  not  but  you  will 
find  the  defendant  Gnilty . 

Attoniey  General.  My  lord,  and  you  gen- 
tlenien  of  the  jury,  Thomas  Banibridge  stands 
indicted  for  the  hfe  of  an  unhappy  man,  who 
died  Under  his  custody.  As  the  law  has  armed 
gaolers  with  a  sufficient  authority,  for  the  safe 
CQttody  of  their  prisoners,  and  for  the  securing 
|heir  properties,  so  the  law  has  taken  care  that 
u>ej  shall  not  pot  any  prisoner  into  hard  duress, 
^d  if  the  man  dies,  the  life  of  the  prisoner  lies 
to  the  gaoler,  and  whether  the  person  dies  be- 
ing so  confined,  or  whether  it  was  the  distemper 
^sioned  by  means  and  by  reason  of  his  ille- 
gal duress,  I  submit  it  to  yuur  lordship's  direc- 
tion, lo  be  murder;  for  where  actual  force 
Mould  be  committed,  and  the  offender  does  an 
wjttwfulact,  by  which  death  ensues,  I  mast 
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submit  it  whether,  being  mixed  with  actual 
force,  it  is  not  murder.  This  is  a  particular 
case  of  this  prisoner,  for  be  had  given  security 
for  the  enjoyment  of  the  indulgence  of  the  h-  , 
berty  of  the  rules,  during  the  time  be  was  in 
those  lodgings ;  but  for  what  reason  does  not 
appear,  that  Bambridge  ordered  Corbett  to  take 
htm  out,  and  not  to  brine  him  into  prison,  but 
carry  bin)  into  Corbett's  house,  that  will  appear 
to  be  an  illegal  act  of  imprisonment ;  ror  by 
the  statute  28nd  Charles  8,  it  is  provided,  no 
gaoler,  or  other  officer,  having  prisoners  in  hit 
custody,  shall  carry  them  to  any  public  vic- 
tualling-bouse ;  therefore  Bambndge  ordering 
Mr.  Castell  to  be  carried  to  a  victualling-house, 
and  not  into  the  prison,  is  an  illegal  act,  and  the 
consequence  of  that,  I  apprehend  to  be  an  ille« 
gal  confinement :  at  the  time  when  carried 
there,  White  being  sick  of  the  small  pox,  it  will 
appear  to  you,  gentlemen,  that  Bambridge  was 
acquainted  that  the  small  pox  was  in  the  nouse, 
(it  was  a  contagious  distemper)  and  that  Mr. 
Castell  was  afraid  of  catching  it.  Frequent 
messages  were  sent  to  desire  lie  might  b^  re- 
moved, and  it  will  appear  that  Mr.  Castell  did 
personally  apply  to  Bambridge  himself  at  Cor- 
bett's ;  after  this,  the  small  pox  being  men- 
tioned to  be  in  the  house  when  Bambridge  waa 
in  company  with  Mr.  Castell,  be  said  he  never 
had  had  them,  and  if  he  catched  the  contagion, 
it  would  kill  him,  and  desired  to  be  removed  ; 
but  Bambridge  refused  to  let  him  go,  and 
continued  the  unlawful  duress  upon  Castell; 
he  did  catch  the  distemper,  dnd  of  that  distem- 
per, so  taken  into  Corbett's,  under  this  duress, 
died.  If  this  matter  is  proved,  it  is  a  point  of 
law,  if  it  is  not  murder ;  as  to  the  fact,  it  must 
appear  by  evidence,  and  if  my  brief  be  true, 
it  will  be  fully  made  out  to  you.  Jf  the  gaoler 
does  so  treat  a  prisoner  to  put  him  in  hazard 
of  his  life,  and  by  such  duress  be  dies,  I  sub- 
mit it  whether  the  gaoler  is  not  guilty  of 
murder. 

^/.  Gen.  We  will  call  the  witnesses  to 
prove  the  facts. 

Richard  Longbome  sworn.  Who  produced  a 
copy  of  Bambridge's  Patent. 

Sol.  Gen.  Where  had  you  it  from  ? 

Longborne.  From  the  Rolls. 

Sol.  Gen.  Is  it  a  true  copy  ? 

Longborne.  It  is  a  true  copy. 

Sol.  Gen.  Deliver  it  to  the  clerk  to  be  read, 
[which  he  accordingly  did,  and  it  appeared  to'be 
dated  the  30th  of  September,  in  the  second 
year  of  his  present  majesty.] 

Thomai  Cotton  sworn. 

Sol.  Gen.  Mr.  Cotton,  what  officer  are  yon 
belonging  to  the  Fleet  prison  ? 

Cotton.  I  am  Clerk  of  the  Papers. 

SoL  Gen.  Produce  the  commitment  books 
of  the  said  office,  and  see  when  Mr.  Castell  was 
committe<l  prisoner. 

Cotton.  He  was  committed  the  15th  of  July 
1728,  njion  mesne  process. 
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5a/.  Gen.  When  was  be  charged  in  exe- 
cution P 

Cotton.  The  9th  of  November  following,  for 
180/.  at  the  suit  of  Williani  Waring. 

Bambridge.  I  do  not  hear  Mr.  Cotton,  and 
therefore  desire  be  roa^  raise  bis  voice  [Upon 
which  the  Court  admitted  Mr.  Bambridge  to 
come  to  the  inner  bar ;]  I  must  observcj  my 
lord,  tlie  writ  was  brought  in  1736,  and  enter^ 
in  1728. 

Richard  Corbett  sworn. 

Sol.  Gen.  Mr.  Corbett,  what  house  do  you 
keep  f—Cor^c^^  A  public- house. 

Sol.  Gen.  How  long  haveyou  lived  there? 

Corbett.  Eleven  years. 

Sol.  Gen.  Did  you  know  Mr.  Castell  was  in 
your  house  ?—Cor^«.  Yes, 

Sol.  Gen.  Who  brought  Mr.  (JasteU  to  your 
house  ? 

Corbett.  Myself,  bis  security  sent  for  me  to 
the  Rainbow  coffee-house. 
^  Sol.  Gen.  Where  was  he  before  he  was  ear- 
ned to  your  house? 

Corbett.  At  hi^  own  lodgings. 

Sol.  Gen.  Where  was  that? 

Corbett,  At  Mr.  Underwood's  in  the  roles 
of  the  Fleet. 

Sol.  Gen.  Now  go  on. 

Corbett.  My  Ioi3,  the  security  sent  lor  me 
to  the  Rainbow  coffee-house  to  take  up  Mr. 
Castell;  but  haying  some  respect  for  Mr. 
Castell,  1  sent  to  him  to  let  him  know  that  his 
security  intended  to  surrender  him,  and  after- 
wards at  five  or  six  o'clock  in  the  evening,  tiie 
security  sent  for  me  again  to  the  KingVarms 
tavern  (where  Mr.  Castell  was}  to  surrender 
bira,  and  I  told  them  I  would  not  take  Mr. 
Castell  into  custody  without  1  was  paid :  and 
they  gave  me  half  a  ffuinea,  and  then  asked 
me,  why  1  did  not  lock  him  up?  Said  I,  he  is 
my  prisoner  now,  not  yours,  and  I  left  him 
there,  and  went  to  the  judge's  chambers; 
whilst  I  was  gone,  a  servant  was  sent  to  my 
house  to  have  a  fire  made  and  a  bed  got  ready 
for  Mr.  Castell. 

Sol.  Gen,  How  came  he  to  go  to  your  house? 

Corbett.  It  was  at  his  own  request. 

Sol.  Gen,    How  long  did  he  continue  there  ? 

Corbett.  Till  he  died,  which  was  on  the  ISth 
ef  December  following, 

Sol.  Gen.  Was  one  White  there  ? 

Corbett.  Yes. 

SoL  Gen,  How  long? 

Corbett,  A  considerable  time.  White  bad 
heen  well  about  14  days  before  Mr.  Castell 


Sol.  Gen.  Was  Bambridge  there  ^ 
Corbett.  He  was  there  several  tildes. 
y  Sol.  Gen.  Did  Mr.  Castell  ever  desire  you 

to  go  to  Mr.  Bambridge  ? 

Corbett.  He  did  desire  me  to  go  to  Bam- 
bridge, and  said  he  was  afraid,  he  had  never 
had  the  snfiall-pox,  for  if  he  had,  it  was  when 
be  was  very  youog ;  and  I  went  to  Bambridge 
to  tell  him  that  Mr.  Castell  desired  to  go  to  bis 
lodgiogs. 


Sol.  Gen,  When  was  this? 
.  Corbett.  Nine  or  ten  days  after  the  iecnrity 
bad  surrendered  him. 

Sol.  Gen.  What  did  Mr.  Castell  tdl  yoa  to 
say  to  Mr.  Bambridge  ? 

Corbett.  He  told  me  to  tell  Mr.  Bambrid^ 
he]  was  afraid  of  the  small- pox,  and  to  solicit 
him  to  let  him  go  to  bis  lodgings;  and  I  went 
accordingly  to  Mr.  Bambridge,  at  the  King*!- 
arms,  on  Liudgate-bill,  and  did  solicit  him  to 
let  Mr.  Castell  go  to  his  lodgings,  and  Bam- 
bridge made  answer  to  me,  that  he  could  not 
let  a  man  go,  that  was  charged  in  three  exeen- 
tions,  without  security. 

Sol.  Gen.  .What  was  the  reasbn  yon  told 
Bambridge  that  Mr.  Castell  never  had  the 
small-pox,  and  desired  to  go  to  bis  lodging  it 
Ludgate-hill? 

Corbett.  I  told  Bambridge  .that  obA  White 
had  the  small-pox. 

Sol.  Gen.  What  room  was  it  Mr.  Castell 
died  in? 

Corbett.  I  have  kept  a  dub  in  the  roodi 
where  Mr.  Castell  died. 

Att.  Gen.  When  did  you  first  aoquuntMr. 
Bambridge  with  Mr.  Castell's  being  at  year 
bouse? 

Corbett.  The  15th  of  November,  the  next  dsj. 

Att.  Gen.  What  said  you  to  Bambridge? 

Corbett.  1  told  bim  Mr.  Castell's  securilV 
had  surrendered  him ;  and  Bambridge  asked, 
Where  is  he?  I  said.  At  my  bouse;  to  which 
Bambridge  answered.  That  was  well. 

Bambridge.  Be  pleased  to  ask,  my  lorj,  if 
Corbett  had  any  directions  from  me  to  take  Mr. 
Castell  into  custody. 

Mr.Just.  P^e.  Corbett,  answer  tliat  quoi* 
tion. — Corbett.  I  had  not. 

Bambridge.  When  was  I  admitted  into  mj 
office  ?^Cor6e</.  On  the  15th  of  December. 

Bambridge.  I  desire  Mr.  Corbett  to  be  asked, 
if  he  was  not  in  Court  when  1  qualified  myodf 
for  the  place,  and  desire  he  may  give  an  ao» 
coanioi it-^Corbett.   I  was  in  Court. 

Mr.  Just.  Page.  I  cannot  admit  him  to  give 
an  account  of  what  was  done  in  Court,  for  thai 
must  appear  by  the  records  thereof. 

Bambridge.  My  lord,  I  desire  Mr.  Corbett 
may  acquaint  you  what  part  of  the  house  Mu 
Castell  lay  in,  and  what  part  White. 

Corbett.  White  lay  in  the  old  house,  in  the 
pfarret,  and  Mr.  Castell  in  a  house  newly  taken 
m,  on  the  first  floor. 

Mr.  Just.  Page.  Had  Mr.  Castell  and  White 
any  communication  together  ? 

Corbett.  I  never  suffered  White  to  come 
down  for  eight  weeks. 

Mr.  Just.  Page.  How  hiffh  was  the  boose 
where  be  lay  f^Corbett.  Three  stories. 

Mr.  Baron  Carter.  How  long  was  it  before 
White  went  out  of  his  chamber  after  Mr.  Castell 
was  there  ? 

Corbett.  Not  till  six  weeks  after  Mr.  Csstel) 
was  dead. 

John  Savage  sworn. 

&/.  Oc»«  Mr.  Savage,  do  ^oa  know  lb. 
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Caftdl  beiog  any  time  m  prisoner  io  the  Fleet? 

Samtgf.  1  watdailvwitli  bim. 

Sol,  Gen,  Do  voti  bnow  aoy  thing  of  hu 
ipeingseDttoCorjKett^sP  '^ 

SScofe.  I  was  sereral  times  in  oompany 
with  him,  and  be  seemed  apprebensire  or  his 
bail  surrendering  him. 

SoL  Gen.  Did  you  go  to  him  to  Corbett's  ? 

Savage,  t^eai  ko  Mr.  Castell  the  day  after 
be  was  dtrrfed  there,  and  he  complained  that 
he  was  afraid  he  should  not  get  day  rales  to  go 
oat  with,  though  it  was  term  time,  to  transact 
his  business. 

Sol.  Gen.  Had  he  the  small-pox  at  that 
time  ?^S(tDage.  No.  *  ♦ 

Sot-  Gen.  ^owsoon  did  you  go  to  Mr.  Cas- 
teH  again  f 

Savage.  I  went  to  him  again  in  a  day  or 
two,  and  be  expressed  a  great  concern  for  fear 
of  the  small' pox,  and  said  if  he  caught  that 
distemper,  it  would  be  very  fatal  to  him ;  and  1 
went  to  Mr.  Bambridge,  and  told  him  of  it,  and 
Bambridge  said  |ie  would  not  let  him  go  to  his 
lodgings. 

Sol  Gen.  Vfxe  you  with  Bambridge  at  any 
0t|iertiix)e? 

Savage,   I  was  at  the  coffee  house  with  bim. 

fnakethen? 


SqLGen.  What  reguest  did  you 
Savage.  1  don't  remember  any. 


ivfzgtf.  1  don't  remember  any. 

Sol.  Gen.  Pow  many  times  did  you  go  to 
Bambridge?       '  \        ' 

Savagf.  Foju^r  times  I  went  to  him,  and  the 
second  npae  I  ^mentioned  Mr.  Caatell's  fear  of 
having  the  small -pox. 

Sol.  Gen.  pifl  you  see  Mr.  Castell  aAer  be 
had  the  small-pox  r    '  "        , 

Sapagp,  I  did  not  see  bim,  in  regard  to  some 
of  my  own  family  who  had  not  had  them. 

Alt.  Gen.  Mr.  Casteljf  was  cai'ri'ed  to  Mr. 
Coroett's  the  very  day  he  wai  surrendered, 
prav  what  was  it  he  desired  at  that  time  P 

oasQge.  He  said  It  was  a  great  mifortune 
not  to  Imve  the  benefit  of  day  rules  to  hego- 
^ate  his  hupiness  with  his  friends. 

Att.  Gen.  When  did  you  iBi-st  go  to  Mr. 
Castey?  ^.        .    P 

Savagp.  The  nextda^  aAer  he  was  carried 
were,  and  it  was  inentioned  that  ^r.  Castell 
WU  fearful  of  having  the  I'mall-uox. 

AH.  Gen.  Was  not  that  the  first  day  that 
he  WM  carried  there? 

3mn.  I  am  not  sure  it  was  the  first  day. 

AtV.Gi^a,  How  did  you  hear  it? 

Sovagt.  I  had  it  from  Mr.  Castell  the  next 
dnyaf^r.ortheday  afler'that!  ' 

Au.  Gen.  When  you  went  first  to  Mr. 
Bambridge  from  Mr.  Castell,  what  did  you 
desire?  ' 

Savage.  I  did  desire  that  he  might  have  the 
httefit  of  the  day  rules,  and  Mr.  Bambridge 
f^  he  could  not|  being  charged  in  Execution* 
w  the  amount  of  900L 

^<  Gen.  Whoi  did  you  go  to  Bambridge  ? 

Saitage,  I  believe  I  went  in  a'  daV  or  two 
r^.Mr.  Casiell  was  carriml  In,  ini  then 


Alt.  Gen.  Did  you  say  any  thiag  of  the 
smilll-poz  being;  in  the  bouse? 

Savage.  I  knew  nothing  of  them-. 

Ati.  Gen,  'How  came  you  to  talk  of  the 
smallpox  to  Bambridge?  ^  ^ 

'  'Savage.  1  heard  it  ^m  Mr.  Castell,  that  the 
smalT- pox  wafi  there.  '*' 

Alt.  Gen.  What  was  the  reason  of  Mr. 
Castell's  fear,  and  message  to  Ban^bddge  ? 

Saitage.  Mr.  Castell  told  tne^'the  small- pox 
was  there  at  Corbet's. 

Att.  Gen.  What  did  yon  tell  Bambridge  ? 

Savage,  I  told  Bambridge  that  Mr.  Ciiisteil 
was  fearful  of  having  the  imall-pox,  and  that 
he  desired  to  be  carried  to  his  oWn' lodging*;" 

Mary  Gorhett  sworn. 

Seij.  Chethlre.  Mary  Corbett,  you  art 
wifeof  Mr.  Corbett?— Mr8,G6r0tfa.  Yes. 

Seij.  Che$hire.  When  >ali  Mi".  Castdl 
brought  to  your  house  ? 

Mrs.  Corbett.  The  Uth  of  November,  at  ten 
o'clock  at  night,  and  a  drawer  came  from  ttie 
tayem,  and  brought  a  messasw  to  have  a  fire 
made,  and  a  bed  prepared  for  Mr.  Castell. 

Sen.  Cheshire.  Where  was  the  message 
brought  fVoim  ? 

Wri.  Corbett.  The  message  was  firom  the 
King's- arms  tavern. 
*  SerJ.  Cheshire.  Did  Mr.  Castell  come? 

Mrs.  Corbetl.  Yes. 

9eij.  Cheshire.  Was  White  there? 

Mrs.  Corbett.  Yes. 

S^r}.  Cheshire,  How  long  had  White  had  the 
small -pox? 

Mn.. Corbett.  I  believe  he  had  had  the 
small-pox  ten*  days. 

Seij.  Cheshire.  Was  there  any  mark  of  tha 
small -pox  remaining?  *'  • 

Mrs.  Corbett.  He  kept  the  scars  on. 

Seij.  Cheshire,  How  long  was  he  sick? 

Mrs.  Corbett.  Ten  days. 

Seij.  Cheshire.  Did  he  sit  up  ? 

Mrs.  Corbett.  He  got  up  every  day. 

Sen.  Cheshire.  Pray,  if  they  arc  a  |po)) 
sort^  do  they  ntit  turn  in  nioe  days  ?  ' 

grs.  Corbett,  Yes. 
iij.  Cheshire.   So  that  the  dav  after  the 
small- pox  had  turned,  Mr.  Castell  came  into 
your  house:  how  long  had  Ml*.  Castell  been 
ID  your  house  before  he  had  the  small- pox? 

Mrs.  Corbett.  Mr.  Castell  had  not  the  small- 
pox till  about  eight  davs  after  be  c»me  to  my 
noose:  I  was  by  chance  speaking  of  tha 
amall-pox,  and  saying  a  person  in  the  house 
had  them,  and  Mr.  Castell  said  he  Was  very 
sorry  for  it,  hecause  he  had  never  bad  them. 

Seij.  Cheshire.  Did  he  then  desire  any  thing 
of  you  or  your  husband,  ^s  to  speaking  t6  Mr. 
Bambridge? 

Mrs.  Corbett.  Mr.  Bambridge  was  in  tht 
room  at  the  8a  roe  time.   * 

Seij.  Cheshire   What  did  Mr.  Castell  say  ? 

Mrs.  Cofbett.  Hedenired  that  hemig'^  - 


home  to  his  lodgings  with  a  keeper,  and  Baft 
bridgesaid  in  aflswer,  be  iiftTttkflew  any  ibiog 
af  that  kind  dese. 
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Seij.  Cheshire,  Did  you  gire  aoy  instance? 

Mrs.  Corbett.  I  told  him  that  it  happened 
when  Mr.  Conway,  a  Master  in  Chancery,  was 
eommitted  to  the  Fleet  prison,  and  there  was 
no  conveniency  in  the  prison,  nor  at  my^  house, 
and  then  Mr.  Gybboo  sent  a  keeper  with  him 
to  his  lod((iog. 

Serj.  Cheshire,  What  did  Bambridg^e  say 
then? — Mrs.  Corbett,  He  said  no  more^ 

Serj.  Cheshire,  During  the  time  Air.  Castell 
was  at  your  house,  were  tliere  any  securities 
gi?en  ? 

Mrs.  Corbett,  Yes,  I  belicFe  there  were,  for 
Mr.  Castell  said  [jis  securitiev  were  come,  and 
staid  only  for  Codnor's  coming  with  bonds, 
and  Codnortold  me  there  was  security  given.. 

Serj.  Cheshire,  Do  yon  know  nothing  but 
what  Codnor  said  ? 

Mrs.  Corbett,  I  saw  two  men  there,  whose 
names  1  do  not  know,  in  order  to  give  security. 

Serj.  Cheshire,  Do  you  know  that  they  gave 
security  ? 

Mrs.  Corbett,  I  saw  Codnor,  the  deputy 
clerk  of  the  papers,  go  up  stairs  with  some 
papers,  which  Mr.  Castell  said  was  his  bonds. 

Seij.  Cheshire,  Did  you  hear  Bambridge 
say,  or  own,  that  Codnor  bad  taken  security  P 

Mrs.  Corbett.  No. 

Serj.  Cheshire.  How  long  was  this  ailer 
Castell  came  to  your  house  ? 

Mrs.  Corbett,  About  ten  days. 

Serj.  Cheshire,  Do  you  remember  the  time 
how  long  after  he  sickened  and  died  ? 

Mrs.  Corbett,  He  sickened  on  the  4th  day  of 
December,  and  died  on  the  12th. 

Serj.  Cheshire,  What  did  he  die  of? 

Mrs.  Corbett,  Of  the  small- pox. 

Ait.  Gen,  What  was  the  request  of  Mr. 
Castell,  when  he  had  the  conversation  with 
Mr.  Bambridge  at  your  house  ? 

Mrs.  Corbett,  His  request  to  Mr.  Bambridge 
was,  to  be  moved  to  his  own  lodgings  with  a 
keeper. 

Att.  Gen.  Did  he  agree  or  refuse? 

Mrs.  Corbett,  His  answer  was,  he  never 
knew  any  thing  of  that  kind  done. 

Att.  Gen.  When  was  Mr.  Castell  first 
brought  into  your  house? 

Mrs.  Corbett.  On  the  14th  of  November, 
about  ten  o'clock  at  night. 

Mr.  Lee.  Were  you  in  company  at  the  ta- 
vern ?— Mrs.  Corbett.  No. 

Mr.  Lee,  How  long  after  vour  husband  was 
gone  there,  did  you  receive  tlie  message  about 
Mr.  Castell's  coming  ? 

Mrs.  Corbett,  An  hour  and  an  half. 

Mr.  Lee.  Who  brought  him  to  your  house? 

Mrs.  Corbett.  He  came  in  custody,  hot  I 
did  not  see  him. 

Mr.  Lee,  How  long  was  it  afler  that  Mr. 
Bambri(k^e  came  to  your  house  ? 

Mrs.  Corbett.  In  about  a  week. 

Mr.  Lee.  Did  you  hear  Bambridge  say  any 
thing  when  he  was  at  that  time  at  your  house  ? 

Afrs.  Corbett.  He  did  not  say  any  thing 
to  me. 

Mr.  Lecn  Are  you  sore  of  it  ? 


Mrs.  Corbett.  Yes. 

Mr.  Lee.  White  lay  ill  of  the  small-pox, 
then,  was  it  in  the  same  stair- case? 

Mn,  Corbett.  They  went  up  the  same  sttir- 
case,  but  Mr.  Castell  lay  in  the  new  hoost 
one  pair  of  stairs,  and  White  in  tbedd  boust 
three  pair  of  stairs. 

Mr.  Lee.  How  long  was  it  after  Mr.  Caatdl 
had  been  at  your  house,  that  yoa  mentioned 
White's  havmg  the  small-pox? 

Mrs.  Corbett.  About  a  week  after  he  had 
been  there,  I  said  to  Mr.  Castell  (Mr.  Bam- 
bridge being  by)  that  there  was  one  in  the 
house  had  tne  small-pox ;  to  which  Mr.  Cas- 
tell replied,  1  am  sorry  to  hear  it,  for  I  nefer 
had  them. 

Mr.  Lee.  How  long  had  White  been  ill 
before  you  happened  to  speak  of  his  illness  to 
Castell? 

Mrs.  Corbett.  To  the  best  of  my  remem- 
brance eight  days, 

Bambridge  (shewing  a  p^per  to  Mrs.  Co^ 
bett)  Mrs.  Corbett,  pray  look  on  that  paper. 

Mrs.  Corbett,  I  have,  and  remember  tbe 
coroner's  coming  to  my  bouse,  but  did  not 
know  who  he  was. 

Mr.  Just.  Page,  If  you  intend  to  produce  any 
evidence  in  respect  to  the  inquest,  she  is  not 
a  proper  person ;  for  that  you  must  produee 
the  coroner  himself.  ' 

Bambridge.  My  lord,  1  shall  submit,  and 
desire  Mrs.  Corbett  may  repeat  what  she  said 
in  relation  to  Mr.  Conway. 

Mr.  Just.  Page.  Mrs.  Corbett,  pray  repeal 
that. 

Mrs.  Corbett,  My  lord,  Mr.  Conway  wu 
at  a  friend's  bouse  on  Ludgate-hill,  and  tbe 
reason  was,  the  gaol  was  very  full,  and  there 
was  no  room  at  my  house,  and  Mr.  Gybboa 
sent  a  keener  with  him  to  his  lodging,  but  that 
in  two  nights  and  two  days,  when  there  wu 
room,  he  came  there. 

Mr.  Just.  Page.  Do  you  know  of  your  own 
knowledge,  what  house  he  was  at  ? 

Mrs.  Corbett.  No,  I  do  not,  but  that  he  was 
kept  in  the  rules  of  the  prison,  with  a  keeper, 
till  he  was  brought  to  my  house. 

Bambridge.  My  lord,  I  desire  she  may  ae- 
quaint  you  what  sort  of  intimacy  there  was 
between  Mr.  Castell  and  myself  ? 

Mrs.  Corbett.  Mr.  Bambridge  used  to  be  at 
a  club  at  my  house,  where  some  persons  met, 
and  among  them  Mr.  Castell, .  and  I  alwavs 
thought  him  and  Mr.  Bambridge  to  be  friendly 
together. 

Bambridge.  When  Mr.  Castell  spoke  aboot 
enquiring  after  new  securities,  what  answer  did 
1  make?  ' 

Mrs.  Corbett.  That  you  would  take  the  «• 
curity  as  it  came. 

Bambridge.  When  I  was'speaking  to  a  gen- 
tleman, who  told  me  If r.  Casitel)  was  sick  of 
the  «mall-pox,  what  did  I  say  ?' 

Mrs.  Corbett.  You  said,  that  you  were  ferf 
sorry  to  hearit,  and  that  Mr.  Castell  should  trifle 
with  you,  and  himself  too,  about  thesecoiitiei* 
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Bamhridge.  When  Mr.  Casteil  applied  about 
•eeorities,  what  did  I  ta^  ? 

Mra.  Corbett.  You  said  it  should  be  done. 

Cambridge,  Was  it  not  esteemed  a  favour,  or 
part  of  friendship?— -Mrs.  Corbett.   It  was. 

Bamhridge,  Were  you  by  when  Mr.  Casteil 
desired  te  go  to  his  lodgings  on  Ludgate-hillP 

Mrs.  Corbett.  I  was. 

Bamhridge.  What  was  the  reason  of  Mr. 
CasteU'a  desiring  to  goP 

MrB.  Corbett,  I  bdieve  he  was  afraid  of  the 
small-pox. 

~  Richard  Corbett  kgain* 

Mr.  Jast.  Page.  Mr.  Corbett,  yoa  said  that 
White  was  reoofered  of  the  small- pox  fourteen 
d«y8  before  Mr.  CasteU  was  brought  to  your 
house ;  are  von  certain  of  that  P 

Corbett.  i  heard  so,  my  lord,  I  nerer  went 
up  to  see  him,  and  the  norse  is  here,  and  can 
inform  your  lordship  better. 

Mr.  J  ust.  Page.  You  may  go^  you  know  no- 
thing of  It. 

Hannah  Stretch  wvrorn. 

Soi.  Gen.  Mrs.  Stretch,  were  you  sent  for  to 
Ur.  Casteil  when  he  was  illP 

Mrs.  Stretch.  Yes. 

Sol.  Gen.  When  did  ]^ou  leare  White  ? 

Mrs.  Stretch.   Some  time  in  November  last. 

SoL  Gen.  Were  you  nurse  to  Mr.  Casteil  ? 

Mrs.  Stretch.  I  was. 

Sot.  Gen.  Do  you  know  how  Mr.  Casteil 
got  the  small- pox? 

Mrs.  Stretch.  I  do  not. 

Sot.  Gen.  flow  long  did  you  stay  with 
White? 

Mrs.  Stretch.  Full  three  weeks,  and  in  that 
time  White  had  not  been  out  of  hu  room.  I 
went  from  White  on  the  Thursday,  and  was 
sent  for  to  Mr.  Casteil  on  the  Tuesday  follow- 
ing.  ^ 

Soi,  Gen.  What  condition  was  White  in 
when  yoa  left  him  ? 

Mrs.  Stretch.  When  I  left  him  he  was  out 
of  all  danger,  he  had  taken  three  doses  of 
pbync 

Thomas  Dawson  sworn. 

Sol.  Gen.  Mr.  Dawson,  do  you  remember 
Mr.  CastelPs  being  brought  into  Corbett's  ? 

Damson.  I  never  saw  Mr.  CAtell  till  after 
he  was  dead. 

John  Noel  sworn. 

Sol.  Gen,  Mr.  Noel,  did  you  know  Mr.  Cas- 
tdl? 

Noel.  I  was  a  prlMMier  at  Mr.  Corbett's  when 
ht  came  there. 

Sol.  Gen.  Was  one  White  ill  of  the  small- 
pox then  P 

Noel.  I  never  saw  Mr.  White,  but  was  in- 
formed he  had  the  small-pox  above  stairs ;  I 
was  then  in  the  hotbe. 

SoL  Gen.  Do  you  know  how  long  White  had 
them? 

Noel.  He  was  neveritiAlrad  to  comedown 
la  two  moBthi  after. 


A.  D.  1729. 
James  Codnof  sworn. 
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Sol.  Gen,  Mr.  Codnor,  were  yoa  concerned 
in  the  prison  of  the  Fleet  as  a  clerk  ? 

Codnor.  I  did  act  there  as  deputy  clerk  of 
the  papers,  by  the  approbation  of  Mr.  Barn- 
bridge.  •   * 

Sol.  Gen.  Did  you  know  of  any  secnritiei 
given  by  Mr.  Casteil? 

Codnor.  Some  time  in  November  last,  In 
Michaelmas  term,'  1  received  orders  from  Mr. 
Bamhridge  to  attend  Mr.  Casteil  as  often  as  his 
security  should  come  to  him  to  complete  hia 
bonds,  who  had  then  three  secorities,  and  1  re« 
ceived  three  Habeas  Corpus  very  soon  one  after 
the  other,  and  Mr.  Casteil  could  not  get  the 
bonds  signed  so  soon  till  execution  came  against 
him,  and  then  the  security  was  objected  to,  be- 
cause a  greater  charge  came  against  him. 

Seij.  Cheihire.  What  were  those  bonds  that 
had  been  given  P 

Mr.  Just.  Page,  and  Mr.  Bar.  Carter.  We 
cannot  admit  yoa  to  ask  any  questions  as  to 
the  bonds,  unless  you  had  ap|Hied  to  IMr.  Bam- 
hridge for  them,  and  he  had  refused  to^  deli* 
ver  them. 

Then  the  Prisoner  was  directed  to  proceed  in 
his  Defence. 

Bamhridge.  I  nave  a  great  manjr  witnesses 
to  prove  my  ref^ard  for  Mr.  Casteil,  if  occasion ; 
but  shall  submit  the  rest  to  the  evidence  given 
for  the  crown. 

Mr.  Just.  Page.  You  may  go  on  if  yoa 
think  ^t. 

Bambrid^e.  No,  my  lord,  I  will  submit  the 
whole. 

Mr.  Just.  Page,  Gentlemen  of  the  jury,  Mr. 
Bamhridge  stands  indicted  for  the  muraer  of 
one  Mr.  Casteil.  If  this  has  not  been  proved, 
gentlemen,  you  are  not  to  find  the  man  fTotl^y- 
That  the  evidence  for  the  crown  is  not  sufficient 
to  find  him  guilty,  for  so  far  from  being  guilty, 
Mr.  Ca&tell  desired  to  come  there,  and  the  war- 
den, if  he  is  apprehensive  that  a  man  will  run 
away,  then  it  is  the  duty  of  a  warden  to  carry 
him  to  a  place  of  safe  custody.  It  is  said,  in- 
deed, that  when  Mr.  Bamhridge  came  to  Cor- 
bett's  in  about  eight  days  after  Mr.  Casteil  was 
carried  there,  Mr.  Bamhridge  washy,  and  Mr, 
Casteil  expressed  his  fear  of  having  the  amall* 
pox,  and  desired  to  be  removed  to  his  lodgipg, 
out' then  he  never  asked  to  go  into  the  custodj 
of  the  gaol.  Mrs.  Corbett  indeed  said,  that 
one  of  the  roasters  in  Chancery,  Mr.  Conway, 
was  allowed  to  be  at  his  lodging  two  days  be- 
fore he  was  carried  to  the  gaol,  but  the  reason 
was,  there  was  no  room  in  the  |[aol.  Gentle- 
men, the  sraoler  must  keep  his  prisoni 


3 en,  the  gaoler  must  keep  his  prisoners  as  \ 
he  can,  for  they  most  not  be  put  like  hogs 
together.  Gentlemen,  here  was  executioii 
upon  execution,  which  came  to  the  sum  of 
900/.  therefore  it  was  requisite  to  have  him  in 
a  plaoe  of  safety.  Anether  witness  says,  that 
the  deputy  clerk  of  the  papers  was  ordered  by 
Mr.  BamBridge  at  all  times  to  attend  Bfr.Cas« 
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tell  about  his  secarities,  and  to  far  from  the 
prisoner's  having  a  maltdoos  intent,  that  there 
was  no  quarrel,  no  ill  nature,  no  difference,  and 
they  met  frequently  at  Corbett's  at  a  club,  and 
there  was  no  quarrel,  but  always  a  friendhhip 
between  them,  iind  when  pambrid^e  heard 
that  be  bad  the  small- pox,  he  declared  that  he 
was  sorry  that  Mr.  Castell  had  theoi,  and  that 
he  had  trifled  with  himself  and  him  about  the 
eecurities.  1 1  miist  appear,  gentlemen,  to  you , 
that  Mr«  Castell  was  murdered  maUciously,  to 
find  the  prisoner  gnihy ;  if  it  appears  other- 
wise, you  must  acquit  him. 

CL  ofArr,  How  say  you,  is  Thomaa  ^am^ 
hndge  guilty  of  the  murd^  whereof  he  a^nds 
indicted,  or  not  tfiiilty  ? 

Foreman  qfw  Jury.    Not  Quilty. 


Upon  this  acquittal,  Mary,  the  widow.of  Mr. 
Robert  Castell,  brought  an  appeal  agaii)f  t  thf 
said  Thomaa  Baobbridge  and  Richard  Corbett, 
lor  the  murder  of  her  husband.  We  shall  here 
l^ive  the  Trial  on  the  Appeal,  which  though  it  is 
not  in  the  order  of  time,  yet  as  it  relaAep  to  the 
same  tact,  is  proper  to  follow  the  Trial  of  Biim- ! 
bridge  fur  the  murder. 

What  follows  first.  Is  ashort  account  of  the 
Proceedings  jpreyious  to  the  Trial  on  the  Ap- 
peal,, taken  trom  Straoge'«  Report«j  yolp  9, 
p.  854* 

Hillary  Term,  3  Geo.  S. 
CastelLi  Fiif.  9er.  Bambrumib,  et  Cobbrt. 

<<The  defendant  Pambridfe,  hairing  been 
prosecuted  on  the  Report  of  tne  Committee  pf 
the  House  of  Comn^ons,  for  the  murder  of  the 

Sntiff's  husband,  who  if  as  a  prisoner  in  the 
et,  under  the  custody  of  Bambridge  the 
warden,  and  havii^  i^n  the  trial  been  honourably 
acquitted,  upon  the  prosecutor's  own  evidence, 
was  followed  with  an  appeal,  to  which  CorbeU, 
who  on  the  cross  examination  appeaned  to  be  a 
Viaterial  witness  for  Bambri4ge,  was  now  also 
made  an  appellee ;  and  the  writ  of  appeal  run  - 
ning  *  quia  Maria  Castell  vidua  fecit  nop  aecjipr' 
*  declamoresuoprosequendo  per  Thorn'  Wag- 
^etaffe  et  Poston  Stracey,'  contrary  to  the 
nsual  form,  which  is, «»  the  iq^pellant  Jjscmt 
net  (i.  e.  the  king)  <ectfr%  applioation  was  made 
to  the  lord  chancellor  JJMg^  to  supecsede  this 
writ,  upon  ai^davit  that  the  iippellees  were  both 
in  'e«istody  upon  it,  bjut  that  no  security  had 
Immo  ffiven,  and  the  writ  reciting  it  as  an  act 
dune  before  the  emaoation  of  it,  the  sheriff  had 
not  taken  any,  as  he  would  have  done  if  it  bad 
been  put  by  way  of  concVtioo,  sifecerit.  And 
it  was  argued  by  me  that  the  statute  of  West- 
■unster  S,  c.  lS,giving  the  appellee  a  remedy 
•gainst  the  appellant,  her  pledges,  and  abettors, 
U  was  not  a  matter  of  form,  but  security  should 
be  .entered,  into  by  persons  of  ability ; '  to  which 
U  was  answered  bv  Mr.  Attorney  General,  that 
it  was  sufficient  if  there  were  pledge  at  a^y 
limehefore judgment.  Sir  T.  Jones,  154.  0 
Cfite,J>r.jaqi0ey'aCiiM.   Crojiie  Jac  «13.    : 


««Tothisit  was  replied,  thai  at  that  rate  tbe 
appellee  woukl  never  have  i|ny  r^piedy  agaiiQil 
the  pledges ;  for  if  he  was  convicted,  he  wonU 
be  entitled  to  none*  and  if  be  was  acquitted*  the 
appellant  would  never  nray  judgment,  and  it 
would  be  an  arti$ce  to  dude  the  law. 

<'  Notwithstanding  all  which  the  cbameellor 
would  do  nothing  In  it,  1^  said,  if  the  qnU 
feoerii  [so  v^  S&angf]  V9$  wa;  wrong,  we 
miffht  have  advantage  (f  it,  and  sio  refused  te 
mike  any  ordec 

"Upon  the  first  day  of  Micbaelroas  tenp 
last  the  writ  being  returned,  and  the  appdiees 
both  brought  by  Habeas  Corptia  and  tuned 
over  to  the  King's-bfuch,  it  was  tberf  moved 
to  have  the  proceeding ^t  ^ide,  upon  ihe  same 
affidavit  of  tbeirc  b^ii^QO  pledges^  f^nd  ^ 
Court  here  were  otf'opmion  It  was  a  very  goo) 
olj|ectiou,  and  ^  foupdaiion  to  sppersede  the 
writ;  bv(t  then  they  said,  it  was  not  in  their 
power,  who  were  to  take  the  writ  as  they  ibund 
It,  and  not  to  beer  affi(^vits,  to  fontradict  the 
sugp^estion  of  the  wrU ;  and  therelbre  the 
having  security,  being  recited  as  an  met  done, 
they  must  take  if  so,  and  could  net  relieve. 

''  Upon  this  the  appeal  was  arraigned,  sfLVtlng 
forth  that  the  appellant's  husband  was  a  pri- 
soner in  the  Fleet,  under  the  custody  of  liiani- 
bridge  the  warden,  who  ipade  an  a^vlt  Qf»on 
hipD,  and  contrary  to  bis  will  carriefl  lura  to  the 
boose  of  Corbett,  a  victualliiy-honse  ^if  bin  the 
Fleet,  and  there  imprisonea  him,'  ^hc^re  one 
White  ttien  lay  ill  of  the  small -pox,  which  pas- 
tell  had  never  had ;  that  the  appfsniges  bad 
notice  of  this,  and  were  desired  to  su£fer  him 
to  nNDore  to  another  place  in  the  prison,  which 
they  refused,  and  afterwards  Castell  teP  ill  ef 
the  distemper,  and  di^  in  C^rbett's  hobse; 
.whereby  t)ie  Court  concludes,  the  mppdleei 
were  guilty  of  murder. 

'*  Withput  staying  for  ai^pv  of  the  4edai|^- 
tion,  the  appellees  intianter  plead  Not  Uuflt/, 
and  their  ple^  was  rel^earaed  in  Frio^cfa,  and 
issuejoined. 

"Then  it  wm  mofeA^  fhtX  ti^  appellees 
wight  he  J>^Ied  ;  and,  upon  ^th^ifi,  U^  poyrt 
were  of  opinion  to  bail  JBambridge,  and  not 
Corbett ;  and  the  reason  they  gpve  «ras,  that 
Bambridge  had  been  acc^uitted,  which  was  a 
strong  presnoiption  of  innocence;  and 'the 
judge  belbre  whom  he  was  tried,  had  certified 
that  be  was  very  well  eafisfied  with  4be  verdict, 
and  they  said  they  would  bail  him  in  aU  eases 
after  an  acquittal ;  aud  that  yna  the  reason 
they  deniecl  to  bail  in  Slaughterfpri's  Case, 
because  Holt,  C.  J;  had  sent  out  the  jury  again, 
to  consider  whether  they  would  stsod  to  their 
verdict  of  acquittal ;  and  when  they  insisted 
iipoB  it,  he  himself  iwdered  the  appe^ 

'<  But  as  to  Corbett,  there  was  no  foundatioa 
to  bail,  for4hey  denied  that  it  was  of  conrse  to 
hail  in  an  appeal ;  so  Bambridge  was  iMiiled  by 
two  persons,  corpus  pro  corporCf  who  justified 
in  1,000/,  each.  And  it  was  agreed,  that  io  an 
appeal  by  writ,  on  the  civil  side,*  two  bail  only 
are  required ;  but  had  it  come  on  the  croirn 
side  by  Certiorari,  there  must  baT)i  Imqdi  fyor.  - 
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*«  Then  h  was  moved  to  fix  a  time  for  the 
trial,  the  appellees  oflTerihg  to  take  short  ndtice ; 
btit  it  befaghy  Original,  there  was  a  ti^cesdty 
to  hare  Bffteen  days  between  the  Teste  and  the 
returo  of  the  Distringas^  and  they  could  not 
be  tried  on  the  Venire^  because  being  id  Lon- 
don, there  could  be  no  trial  at  bar,  (the  citizens 
not  beitig  to  be  brought  out  of  the  city)  and  as 
it  must  be  tried  at  Sisi  Prids,  there  must  be  a 
Distringas. 

<'  Towards  the  Tatter  end  of  the  term  it  Was 
moTed,  that  the  appellee  might  be  discharged, 
there  being  a  discontinuatfce,  for  that  no  Tenii'e 
bad  been  taken  out ;  and  in  appeals,  which  are 
a  recent  prosecution,  etery  delay  is  a  disconti- 
Duance :  and  Cro.  Jac.  383,  Yelr.  204,  were 
cited.  But  upon  consideration  the  Court  held, 
that  it  was  not  necessary  to  take  out  the  writ 
and  raake  it  returnable  the  soonest  it  might  be, 
though  it  must  bear  Teste  the  day  the  issne  is 
joined ;  and  then  the  appeUant  took  oat  a  Ve- 
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nire,  Teste  93d  October,  and  netumahle  tb^ 
25th  of  No?emb^,  which  the  Cooft  looked 
upon  as  an  aflected  delay,  and  theiefbre  admit- 
ted  the  other  appellee,  Corbett,  to  bail.  They 
said  it  appeared  he  might  have  been  tried  th« 
sitting  after  the  term,  and  then  upon  his  ac- 
quittal, he  must  have  been  instanter  discharged 
by  ihe  judge  of  Nisi  Prios,  according  to  tht 
statute  14  H .  6,  c.  1. 

**  Both  being  thus  out  upon  bail,  appealed 
on  the  several  cointinuance  days,  acKSoratng  to 
their  recognizance,  and  the  appellant  also  an* 
peared ;  and  in  the  baginning  of  this  term  tha 
appellees  moved  for  a  rule  on  Mr.  Tanner,  tha 
officer  who  keeps  the  records  at  tbe  Old  Bailey, 
to  attend  the  trial  with  tbe  record  of  Bam- 
bridge's  acquittal ;  he  not  being  allowed  a  conjr 
of  it.  But  the  Court  refused  to  tnake  any  rule, 
aud  said,  if  it  was  broijght  it  could  be  no  evi- 
dence." 


48 1  •  The  Trial  of  Thomas  Bambridoe,  wq.  and  Richabd  Cor- 
bett, at  Guildhall,  LondoDi  on  an  Appeal  for  the  Murder  of 
Mr.  Robert  Castell,  before  the  Right  Hon.  the  Lord  Chief- 
Justice  Raymond :  4  Oeoboe  II.  A.  D.  1730/* 


^n  FiUner,  M.  AY  it  please  your  lordship, 
and  y6a  gentlemen  of  the  jurjr»  I  am  of  coun- 
sel for  the  appellants.  This  is  an  aj^peal  of 
murdefy  brought  by  Mary  Castell,  against  the 
defendants  Thomas  Bambrtdge  and  Richard 
Corbett,  for  the  death  of  her  late  husband. 
Tbe  declaration  sets  forth,  that  upon  the  14tb 
of  November,  is  the  2d  year  of  his  present  ma- 
jesty, the  said  Thomas  Bambridge  was  warden 
of*  the  prison  of  the  Fleet,  and  having  tbe  cus- 
tody of  the  prisoners,  did  make  an  assault,  and 
with  force  and  arms,  and  malice  aforethought, 
did  carr^  and  convey  him  to  a  victualling- 
hous^,  being  the  defendant  Corbett's  mansion- 
boose,  and  did  detain  him  there  till  tbe  13tb  of 
December,  against  his  will,  and  without  his 
consent ;  and  that  one  Joseph  White  was  then 
sick  of  the  small-pox,  and  that  Roliert  Castell 
bad  never  had  the  small- pox.  That  on  the 
16ih  of  November,  Robert  Castell  requested 
they  vrould  not  detain  him,  and  gave  the  de- 
fendants notice  that  White  was  sick  of  the 
imall-pox,  and  that  he  Castell  had  never  had 
tbe  small-pox,  and  that  he  was  afraid  of  his 
death  from  this  distemper :  notwithstanding 
which,  the  defendants  impnson^  and  detained 
him  from  the  16th  of  November  to  the  13lb  of 
December,  and  forced  him  to  remain  all  that 

*  See  the  preceding  and  following  articles ; 
also  vol.  13,  n.  1199,  and  Mr,  Home's  Speech 
in  his  Trial  for  a  libel,  a.  d.  1777,  m  this  Col- 
lection. See,  too.  East's  Pleas  of  the  Crown, 
ch^n.  5^%  92;  and  Barrington's  Observatioai 
sa  Magna  Charts,  chap.  54. 


time  in  the  said  house :  and  further  set's  forth* 
that  on  the  4th  of  December  he  befian  to  grow 
sick,  and  languished  to  the  12th  of  tbe  sam« 
December,  and  on  the  13th  died ;  so  that  tfa« 
defendants,  with  malice  aforethought,  killed 
Robert  Castell  aforesaid,  the  husband  of  thm 
said  Mary  Castell.  To  this  declaration  tb« 
defendants  have  pleaded  Not  Guilty,  but  if  wc 
prove  the  facts  you  will  find  them  Ouflty. 

Mr.  Reetes  [afterwards  lord  chief  justice  of 
tbe  Common  Pleas.]  May  it  please  yoar 
lordship,  and  you  gentlemen  of  the  jury,  I  am 
of  counsel  for  tbe  widow.  This  is  an  appeal  of 
murder,  brought  by  her  ,^j^inst  the  two  de- 
fendants, Thomas  Bambridge  and  Richard 
Corbett.  Bambridge,  gentlemen,  is  laid  to  be 
warden  of  the  Fleet,  and  Corbett  a  person  that 
kept  a  spungiitg- house,  where  prisoners  were 
sometimes  kept.  It  was  for  his  advantage  to. 
have  prisoners  brought  to  his  house,  in  order  to 
get  money  of  tKem.  Mr.  Castell,  gentlemen, 
was  so  unfortunate  to  become  a  prisoner  under 
the  controul  of  Bambridge,  and  Bambridge 
was  head  warden.  He  came  in  a  prisoner  be- 
fore  Bambridge  was  warden^  in  Juue  17 SO,  abd 
at  that  time  Mr.  Hugs^os  was  Warden ;  and 
after  being  a  little  time  in  prison,  security  was 
ff^en  to  Mr.  Huggins  for  Mr.  Castell's  having 
the  liberty  of  the  rules.  Tbe  first  action  was 
at  the  suit  of  one  Waring,  for  186/.  though 
there  was  only  86/.  due,  and  so  sworn  :  another 
cause  was  for  15/.  at  tbe  suit  of  another  plaiu- 
tiff,  so  that  tbe  whole  charge  against  him  tben 
was  86/.  doe  to  Waring,  and  t5/.duetoth« 
othn  plaiAtifi's  so  that  scourity  was  given  U|ki« 
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his  coming  id;  there  wm  a  bond  entered  into 
by  two  sufficient  persons  in  the  penal  sum  of 
5200/.  only.  After,  farther  charges  came  against 
him  in  the  time  of  Barobridge.  We  shall  shew 
yo|i  the  time  when  Bambridge  became  warden, 
which  was  on  the  30th  of  September,  17S8,  in 
the  2d  year  of  his  present  majesty,  then  it  was 
he  was  appointed  warden  in  bis  own  right, 
though  some  time  before  be  came  in  his  own 
light ;  on  the  30th  of  September,  he  was  sworn 
in,  though  on  the  28th  he  was  warden,  and 
acted  in  his  own  right.  Gentlemen,  a  little 
while  after  Bambridge  came  to  be  warden,  a 
sum  of  money  125^  Castell  received;  after 
this  money  was  paid  to  Castell,  Bambridge 
knowing  of  i^,  contrived  how  to  get  some  V 
this  monejT,  and  Corbett  was  to  go  shares.  It 
was  this  view  of  getting  something  from  Cas- 
tell, that  was  the  cause  of  the  demand  for  far- 
ther, security  ;  and  it  was  given:  but  some 
other  charges  coming  in,  he  g^ve  a  bond  for 
SOO^  there  was  one  of  200/.  given  before,  and 
now  it  came  to  be  800/.  then  there  was  a  third 
aecarity  demanded,  jind  given  for  1,000/.  so 
thiit  then  the  three  bonds  as  security  to  the 
warden,  were  200/.  800/.  and  1,000/.  these  to- 
gether  made  up  the  sum  of  2,000/.  for  security 
to  be  a  true  prisoner  to  the  warden,  and  at  that 
time  there  was  not  400/.  due.  One  would  have 
thought  that  when  (he  warden  had  2,000/.  se- 
cority  for  400/.  this  would  have  been  suffi- 
cient ;  but  that  was  not  the  business  intendied, 
there  was  something  farther  to  be  done ;  for 
notwithstanding  this  ample  securitv,  Castell 
was  to  be  taken  up,  as  they  pretended,  till  he 
gare  farther  security  to  the  warden,  the  defen- 
dant Bambridge.  Gentlemen,  the  time  of  his 
being  taken  up  was  the  14th  of  November ;  the 
28th  of  September  Bambridge  became  warden, 
Mr.  Castell  had  then  the  liberty  of  the  rules, 
and  lodged  at  one  Mr.  Underwood's  in  the  said 
liberty.  Corbett  be  took  him  up  (it  becomes 
them  to  shew  by  what  authority,)  and  was  for 
carrying  him  away  ;  Castell  expostulated  with 
Corbett,  and  asked  him  by  whose  authority 
he  did  it  P  Corbett  said  he  did  it  by  the  di- 
rection of  the  warden.  Gentlemen,  when 
he  was  taken  up,  he  was  carried  away  from 
his  lodging,  contrary  to  his  will,  to  the  King^s- 
arms  tavern,  and  from  thence  in  the  even- 
ing to  Corbe;^t's  house  j  what  authority  he  bad, 
b^m<^  them  to  shew  you.    ^e  say  that 

Erisoners  are  not  to  be  confined  in  spunging- 
ouses  without  the  consent  of  those  prisoners  ; 
the  proper  place  of  confinement  is  the  gaol ;  if 
there  was  reason  for  confining  him,  he  ought 
to  be  put  into  the  walls  of  the  prison,  then  be 
would  have  been  in  a  legal  confinement ;  but 
during  the  time  he  was  at  Corbett's,  be  was 
onder  an  improper  and  illegal  confinement 
The  very  day,  gentlemen,  he  was  taken  up,  he 
employed  a  friend  of  bis  own  to  go  to  the  de- 
fendant Bambridge,  who  went  at  that  time  he 
was  to  be  carried  to  Corbett's,  and  told  him  it 
was  not  proper  to  carry  him  there,  for  that 
there  was  a  prisoner  then  sick,  one  Joseph 
While;  thia  White  laogoished  of  the  small- 


pox  in  Corbett's  hou^.  Castell,  genllemeD, 
never  had  them,  and  was  under  toe  g^reateat 
terror  that  ever  any  man  could  be,  for  fear  of 
catching  them.  Ue  sent  to  the  defeoilaBt 
Bambridge,  that  be  might  not  be  carried  to 
Corbett's  house,  and  if  he  did  require  further 
security,  he  desired  to  have  a  keeper  sent  with 
him  to  his  lodgings,  which  he  would  be  at  tbe 
expence  of,  or  otherwise  into  tbe  walls  of  tbe 
prison.  Castell,  gentlemen,  did  not  only  seod 
that  night,  but  the  next  morning  to  Barobridge'i 
house  or  lodgings,  and  did  desire  him  to  coo- 
sider  the  circumstances,  that  he  nerer  bad  bad 
the  small- pox,  and  that  he  was  under  tbe 
Gfreatest  terror  of  catching  them,  and  tbat 
White  was  sick  of  them,  and  that  he  might 
not  be  carried  there,  biit  that  be  might  be 
carried  into  the  prison,  or  pot  in  some  ether 
place  where  tbe  small-pox  waa  not;  l^atboth 
these  requests  were  absolutely  refused,  and  be 
keeps  him  in  Corbett's  house,  rather  than  to 
let  him  go  into  the  gaol,  or  some  other  place 
where  the  distemper  was  not :  then  he  applied 
at  Corbett's  house  to  Bambridge  himself,  aod 
desired  he  might  not  be  kept  any  longer  at 
Corbett's,  but  that  he  might  go  into  the  gaol; 
but  that  not  being  complied  with,  there  were 
frequent  applications  to  Bambridge  for  his  re- 
moval from  Corbett's,  but  nothing  complied 
with ;  and,  if  my  instructiona  are  troe,  the 
reason  why  Bambridge  did  insist  that  he  should 
continue  at  Corbett's,  and  not  go  to  the  gaol  or 
any  other  place,  was,  unless  be  gave  fiaia- 
bridge  a  sum  of  mouey :  this  not  bein^  com- 
plied with,  there  was  fresh  security  giveo,  a 
fourth  bond  for  1,000/.  more.  After  tbitwu 
done,  Castell's  friends  complimented  bim  of 
bis  having  his  liberty  again  ;  but  though  be 
gave  this  security,  yet  more  difficulties  arooe ; 
they  will  have  a  fifth  bond.  Mr.  Castell  wu 
delayed  in  this  manner  for  some  time,  and  a 
fifth  bond  was  given  in  the  penalty  of  3,000/i 
with  four  persons  security.  Five  bonds,  ^- 
tlemen,  were  entered  into  for  Caatell's  faeioga 
troe  prisoner  to  the  warden. 

L.  C.  J.  Raymond.  What  were  the  last 
bonds P 

Mr.  Reevet,  One  was  for  1,000/.  the  odier 
for  2,000/.  Gentlemen,  this  last  bond  wii 
given  in  the  beginning  of  December  ;  he  was 
kept  in  custody  till  the  time  of  giving  tbe  fifth 
bond,  which  was  the  beginning  of  Deoemher; 
and  notwithstanding  the  fifth  bond  was  giveu, 
he  was  kept  in  custody  three  days  after;  at 
last  he  had  some  apprehension  of  haviog  b» 
liberty,  and  upon  the  4th  of  December  there 
was  an  order  sent  to  his  lodging,  as  be  bad 
before,  to  get  them  ready  ;  but  he  was  disap- 
pointed, having  thought  he  had  dooe  erery 
thing  that  was  reasonable,  but  it  happeoed  so- 
fortunately,  that  on  the  4th  of  Deeemwr 
having  been  confined  in  this  house  under  (be 
terror  of  that  distemper,  he  fell  ill,  and  oo  the 
18th  of  December  died  of  that  distemper.  »VJ 
say,  gentlemen,  that  his  death  was  occssiooed 
b^  bis  unlawful  imprisonment,  aod  that  the 
hardship  he  suffered  was  the  occasion  of  b» 
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death.  If  yon  thtll  be  of  opinioq  on  the  rir- 
cnmslenoes,  that  this  eppreiieasiOn  of  him 
aored  only  to  get  money  from  him,  it  will  be 
doren.  There  ia  one  witncas  that  beard  the 
conTenation  between  Castell  and  Bambrid^e 
at  Corbett'a,  and  the  witnesa  will  tell  yon,  that 
Caalell  did  expoatulate  with  Bambridge,  that 
be  was  in  danger  of  his  life,  and  that  be  should 
catch  the  distemper  and  die,  and  desired  then 
to  be  carried  to  toe  pason  or  any  other  place, 
and  not  to  be  in  the  place  where  his  life  was  in 
so  ranch  danger ;  and  his  answer  was,  that 
be  shoald  neitber  go  into  the  prison,  nor  to 
flucfa  place,  without  such  a  sum  of  money ;  it 
wns  not  to  get  security  as  before.  If  we  prove 
Uiis  to  be  the  case,  we  prove  the  declaration, 
mnd  you  must  find  the  defendants  guilty. 

Mr.  Lee   [afterwards  Lord  Chief  Justice  of 
the  King's-  Bench].    May  it  please  your  lord- 
•bip,  and  you  gentlemen  of  the  jury,  I  am  of 
counsel  for  the  appellant.    This  poor  woman 
han  for  some  time  *staid,  in  hopes  to  see  that 
this  affiur  would  have  appeared  in  a  true  and 
just  lif^bt  at  a  former  tnal,  had  against  one  of 
the  pnsoners,  in  which  the  other  prisoner  who 
now  appears  here,  was  examined  as  witness. 
The  appellant  waited  with  great  satisfkction, 
uoder  a  belief  that  the  truth  of  the  fact  would 
have  appeared  at  that  trial,  and  did  not  com- 
mence her  appeal,  nor  would  she  if  she  could 
have  received  satisfaction  on  the  former  trial. 
Gentlemen,  she  did  not  receive  that,  and  there- 
fore was  at  liberty  to  bring  her  appeal ;.  for,  hy 
the  stotute  of  Harry  7,  it  is  provided,  that  ool- 
withatauding  any  prisoner  is  tried  and  ac- 
quitted, that  the  party  appellant  has  a  right  to 
a  full  and  entire  examination  into  the  fact. 
That  act  of  Harry  has  preserved  that  right, 
notwithstanding  he  was  before  acquitted ;  and, 
as  I  apprehend,  the  affair  now  stands  as  open 
as  if  nothing  had  been  done.    This  heing  the 
case»  the  matter,  gentlemen,  for  your  consi- 
deration will  be,  how  far,  by  the  witnesses,iwe 
are  able  to  satisfy  yon  in  respect  to  your  ap- 
preheoaion  of  the  manner  of  her  bosband's 
coming  to  his  death.     It  has  been  opened  to 
you»  gentlemen,  that  Mr.  Castell  was  a  pri- 
soner in    the  Fleet,  and  that  the  defendant 
fiambridge  was  acting  warden  in  June  1728 ; 
the  defendant,  Corbett,  was  by  bis  office  a 
tipstaff,  and  as  such  was  under  the  direction 
of  the  warden.    When  prisoners  are  out  upon 
the  rules,  the  tipstaff  is  the  proper  officer  for, 
taking  them  into  the  Fleet,  and  that  to  be  under 
the  warden's  direction,  and  Corbett  waa  such  a 
tipstaff.   This  Castell  being  committed  in  June 
J738,  (he  was  a  gentleman  that  lived  in  good 
figure)  did  procure  security  in  July,  and  a 
bond  was  given  in  the.  penalty  of  800/.  and 
another  800/.  and  a  third  1,000/.    Gentlemen, 
be  waa  out  of  gaol  upon  this  security,  and  the 
warden  was  satisfied  as  to  bi^  being  abroad, 
hot  on  the  14tb  of  November  he  was  taken  up. 
On  the  3rd  of  October  before  this,  gentlemen, 
he  received  a  sum  of  \%5L ;  on  the  S9nd  of 
October,   according  to  my  instructions,  this 
•ame  to  the  knowledge  of  thi  dofaodaot  Bam- 
VOL.  XVII. 


bridge:  then  came  these  demands  of  fresh  ae-' 
cnrity ;  it  was  very  likely  the  means  to  insist 
upon  having  monejr  in  hand  or  fresh  security  ; 
notwithstanding  this,  upon  the  14th  of  No* 
vember,  Corbett  came  to  his  lodging  in  which 
he  then  was,  a  place  within  thtf  rules,  and  took 
him  from  thence,  and  carried  him  to  tha 
King's-arms  tavern ;  there  be  was  continued 
till  the  evening:  that  during  his  continuance 
there,  he  sent  for  a  person  who  will  appear 
here  as  witness,  who  went  to  the  defendant 
Bambridge  at  the  desire  of  Castell,  and  he  de- 
sired him  to  acquaint  Bambridge,  tliat  ha 
found  there  was  an  intention  of  carrying  him 
to  Corbett's,  and  that  the  small  pox  was  there, 
and  he  never  had  them,  and  was  afraid  <i 
catching  them,  and  begeed  of  Bambriilge  that 
he  would  not  let  him  be  carried  there :  the 
witness  accordingly  went  to  Bambridge,  and 
told  him  of  the  request  of  Castell,  but  befora 
he  came  back  Mr.  Castell  was  carried  to  the 
house  of  Corbett,  and  when  he  found  him 

there 

Mr.  Fatakerley,  He  found  him  atthetaTem 
when  h€  came  back. 

Mr.  Lee,  The  difference,  gentlemen,  is  this,, 
that  this  person  at  the  request  of  Castell  went 
to  Bambridge,  and  upoki  his  return  (the  fact  ia 
that  he  found  Corbett  and  Castell  at  the  Kini^'a' 
arms  tavern)  said,  that  upon  his  application 
to  Bambridge  he  coukt  get  no  ansi^er,  no  di- 
rections that  Castell  should  not  be  carried  there.^ 
Castell,  his  fear  continued  upon  him,  and  the 
same  witness  went  next  day  to  Bambridge,  and 
petitioned  for  the  same  thing,  but  could  get  no 
satisfaction  from  Bambridge.     We  have  ac- 
counts of  several  other  applications,  but  with- 
out answer  to  the  purpose,  and  particulariy 
one  from  Castell  himself.     When  Bambridge 
came  to  Corbett's  houae,  it  was  that  Castell 
complained  to  him  himself  of  the  hardship  oC 
being  confined  tliere,  and  desired  Bambridge 
to  let  him  go  to  bis  lodi^ings  with  a  keeper,  or 
into  the  walls  of  the  gaol,   which  he  chose 
much  rather,  from  the  fear  he  had  of  cati^hing 
the  small-pox:    the    answer   then  given  by 
Bambridge  to  Castell  was,  that  he  ahould  nei- 
ther go  into  the  gaol  (though  there  was  room 
enough),  or  go  to  that  other  place.    Gentle- 
men,   it    must  lie  under  the    liear  and   ap" 
prehension  Castell  had  of  catching  the  small* 
pox,  that  he  made  this  request.     How  a  man 
could    appear  with    so  much   inhumanity   I 
can't  conceive,  for  Bambridge  himself  said, 
upon  a  time  when  he  was  at  the  tavern  with 
Castell,  that  he  never  saw  a  man  so  mtich 
shocked   at   the  »mall-pox;   notwithstanding 
which,  when  Caatell  complained  to  him,  aoo 
desired  to  be  removed  from  Corbeti's,  this  waa 
Bambridge's  answer   to  hioi   then.  That  he 
should  not  go  into  the  prison  or  any  where 
else,  unless  he  had  a  soni  of  money  for  goiu^. 
Gentlemen,  the  whole  of  his  charge  at  thif 
time  was  under  400/.     He  was  coinmitted  in 
Jnne   1798 ;    on  the  first  of  Detemher   se- 
curity was  found  for  no  less  than  5,S0O/.  tbe 
first  bond  was  for  SOO/.  the  neitt  800/.  ths  third 
9D 
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IfOOOi.  ft  fooftli  hOOOL  tad  Um  Mk  ^QOOk 
Votwitliitiai^iiig  these  bon^  wera  given  ob 
tke  Mdeyof  Deoewbevi  tbu  mas  wa$  slill 
eoolfiiiied  a  prisoueri  and  I  tpual  a<ib»il  k  to 
^oar  lordship,  wMefth^r  be  was  not  oonliaiied 
in  audi  a  manner  as  10  make  ii  dMraas^  By 
tli#  statute  of  38  ef  Cha*  3,  ae  man  is  to  he 
harried  to  a  spunginf-boase  without  hie  own 
mqttcat.  He  was  hepi,  gentlemen^  in  this 
pkaoe  even  after  the  Bi\k  b^d  was  given  tliraa 
days,  and  on  the  4th,  whieh  waa  the  4tb  of 
Deoeniber,  he  took  the  diatempen  Thisffeiir 
lAetnan  was  so  much  affeeted  with  the  haniabip 
of  bis  case,  that  he  Cfllen  oomplaiaed  of  tlMS 
usage,  and  of  Bambridge  in  partictilar ;  aad  in 
Ilia  teat  words^'  wben  be  lay  open  bis  death- 
t«d»  when  it  can  hatdl^  be  imagined,  thai  any 
tMng  oonld  oomefrom  a  man  but  truth,  then 
Uia  constant  declarations  were^  that  bis  death 
van  ewmg  to  Baofbridgei 

This,  gentlemen,  is  the  nalure  ef  tlie  case, 
and  we  will  beg  leave  to  call  oor  witocl6ses,aBd 
if  they  came  ap  to  proof,  it  must  be  thonght 
the  widow  Ims  done  y^ry  right ;  and  though 
Corbett,  when  he  appeared  as  a  witness^  did  not 
gitdsatistaotion,  (I  would  not  say  it,  if  it  Was 
net  in  my  brief)  yet  probably  the  witnesses  noii^ 
ealM  will  give  you  salislaotion  why  Cofttett 
dad  not  give  satislketiDn. 

Robert  lUading  awom,  who  prodncedneepy 
of  the  patent  creating  Thomas  Bambridge  wai> 
dendftbeFl^et. 

BTr.  Reeves,  Did  you  examine  that  ? 
JSieading.    iTes. 

Mr.  Reeves.  Is  it  a  true  eopy  t 
Reading,  Yes. 

(Then  the  Oler k  mad  so  mneh  of  the  cepgF 
tf  the  patent  aa  to  prove  Mr.  Bambt-Mge  nww 
denofifaeFkeet] 

John  Noel  (deputy  to  the  clerk  of  the  papers) 
Iraa  strorn^  and  produced  the  commitment- 
books  of  the  Fleet  prison. 

Mr.  Aeves.  Do  yon  know  (hat  Bambridge 
acted  as  wnrden  of  ibe-  Fleet  prison  P 

N^i.   I  always  appreheDded  be  did  act. 

Mr.  Faxukeri^.  Bo  yon  know  of  the  ceaa* 
mitmeut  of  Mr.  CasteH  f 

A^e/.  Yesf  it  ie  in  that  book  (which  he  iMid 
Mbre  predaced.)  ^ 

[Then  the  Clerk  turned  to^  and  r^d  the  en- 
fry  ia  the  hook*'} 

CUrk,  Bedmoootavo  dieJiinii,  1728. 
NoeL  There  are  several  other  entries. 
Clerki  (reading  again.)    180^  sworn  to  be 

i.  C.  L  The  writ  was  mndn  fbr  l«o£.  pe- 
nalty.    Read  on. 

Ctetk,  William  Tboma«, 

£.  C.  J.  It  is  necessar}'  fir  mele  takeho- 
tice  of  alt  the  commitments, 

Mr.  Strunge.  To  see  the  sums  before  the 
t4th  of  Nevemtier. 

Mr.  Faw^hitiry,  FiMisS^ 


Mr,  KettMy,  It  ia  aiVohi  to  96l.  and  np • 
wards,  tor  that  is  anfficient  to  hoU  to  hail. 

X.  C.  J.  How  moGbia  thai  eo  the  Mh  sf 
July  f^Clerk,  The  9th  of  Jnly  ie  901. 

Hr.  Strange^  How  mnob  that  deiit  is,  doat 
appear. 

L.  C.  X  OonH  go  on  an  faai. 

Colvcrt. 

L.C,J.  That  is  anetlvr. 

Ctark»  Anothee  30/.  the  ISth  <lf  Oelelcr. 
^Waving  180^ 

Mr.  Fawkerley.  Tint  n  the  snnae.  * 

Sei;^.  J>ame^  The  fimt  appeaora  to  be  sa 
bond. 

CUrk.  There  is  180/.  principnl  %  U.  lOi.  cosia 

Mr.  Fasakerieff.  That  ia  the  aaane. 

Cierk.  SdrdorNevemher,— -^-exeeutisait 
the  suit  of  Thomas  .i^-.^..-^  19/. 

Mr.  Strange.  He  ia  chargad  ia  encoliiia 
Jikewiae  en  Colvert's« 

Mr.  Reeves.  That  is  aAer  being  taken  op. 

Mr.  FoMakeHeu,  Do  yen  knew  Cattott^f 
house  r—jMwtf.  Yes. 

Mr.  FnieJberii^.  What  kiadof  a  hones  h  ilf 
Were  the  prieooers  kept  there  by  Bmnbiulge't 
order f 

Noel,  I  wis  there  prisoner  from  the  89id  #f 
October  for  two  months,  and  never  saw  any 
thinff  exacting,  but  veiy  humane. 

Mr.  FuMokerky,  laitnotapobKcTietoalKof^ 
house  r 

Noel,    They  have  victuals  and  drtofc. 

Sell.  Dameii.  This  is  very  materud.  I 
will  aak  yon  a  question  or  two ;  yon  were  ft 
Gorbett*stwonsoakhsf— ^iM/.  Yes. 

Seij.  DahielL  I  aak  yon  wfaetber  yon  firan^ 
any  exaciion  or  oppression  P 

NoeL  1  never  (bead  any  to  any  body,  M 
Ibev  visited  Mr.  Castell  with  a  dmi  ef  le^ 
and  humanity* 

Serj.  DumM.  When  wweym  eaivM  tbenf 

Noel.  The  Mrd  et  Odtebev,  lt38. 

L.  C.  J.  How  long  did  yon  reaaain  theref 

NoeL  I  ale  jed  theie  till  the  19th  of  D«- 
cember. 

L.C.J.  Was  this  one ^thehouaaa  distil- 
ways  psmalned  to  the  wal<den  aa  paM  ef  f^ 
gnol? 
*    NmL  My  Tevd,  I  have  heaid  an. 

X.  €.  J.  Were  you  at  Gevhett%  hense  alldit 
timoMv.CaslellwastliereP— ^^/.  Yes. 

L.  C.J.  Deyoahnowtbethswefhistskv 
inghisiHness? 

Noel.  HewaBtohenill<mthe4thofI>0ee»* 
her,  and  died  00  the  10th. 

L.C.J.  Do  yon  Mffiemher  Joseph  White? 

N^l,  Yes. 

L.  C.  /.   Were  they  In  the  name  honse  f 

Noel.  No,  «iy  lend ;  White  hiy  np  Uwt 
fiair  of  stairs  in  one  honse,  mid  Mr.  Gaslell  Mt 
pair  of  stairs  in  the  other.  ^ 

L.  C.  J.  1  ask  you  if  White  was  erer  sttfl^ 
ed  to  oeme  dawn  etsirs  P 

Noel.  I  have  heard  expresa  erdewt^y 
White  sbenld  never  come  down,  and  "f^ 
go  op  to  bi«|fhf  ftartny  bedyaheuM  catch  ii- 
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I  Mk  y#«,  M^«rdliiif  to  tlw  bett  of 
r  iilw  I  latiou,  wbtAhir  ht  ef er  came  a«t  of 
lUriMMD? 
ITocl.    I  belioFtbe  nefcr  4i<i,  except  one 

and  then  be  came  to  speak  to  me. 
L.C.J.  Was  Castelltbere tben  ? 
HfoeL    No,  my  lord  ;  I  believe  he  De?er  was 
Bearer  to  biai  tban  my  room. 

Mr.  Strange.  I  desire  he  may  describe  the 
fitoatioD  of  Carbett's  houae. 
JNoei.  There  are  tiro  hooses  laid  into  one. 
Mr.  Sirmmgf.  Where  did  White  lief 
Uod,    White  lay  three  pair  of  staira  in  oae 
house,  and  Mr.  CasteU  one  pair  of  stahrs  in  the 
ether. 

Mr.  Sh^amge.  When  did  Mr.  CaiteU  first 
eorac  la  Corbett^s  t 

Noel.  Castell  first  came  into  Goihetfa  the 
14ih  of  NoTember. 

Mr.  Faxakerley.  My  lord,  if  they  fisk  quea-* 
tioQs  to  a  jparticolar  poiat,  I  hope  they  wHl  not 
examine  him  to  different  facts. 

L.  C.  J.  I  eannot  interropt  them ;  you  will 
have  an  opportmrity  to  reply :  they  are  entitled 
to  it.    Where  did  CasteU  lie  P 

Noel.    Mr.  CaateU  lay  in  ana  honat,  up  one 
ptir  of  staira,  and  Whit^  in  the  other,  lip  three 
psir  of  stairs. 
L.C.J.  When  did  Mr.  OMtal  tome  to  Got. 
.betl's? 

Noel.  The  f4ilb  day  of  November. 
Mr.  Sirange.  How  lonr  was  While  w4l  be-, 
fiwi  Castell  came  there  P 

Noei.  He  never  had  been  down,  hot  I  believe 
be  might  have  eonie  down. 

Mr.  Stranf^s.    Did  White  oaatinaa  ap  stairs 
ill  the  time  Mr.  Castell  waa  ib/an  P 
Noel,    Yea. 

Mr.  Sirange.    Whaf  was  dia  reaam  of  his 

bcins:  kept  there  P  There  might  be  other  people 

^t  hid  not  bad  then.     Did  yo«  ever  see 

While  come  down  during  that  time  P 

Nod.  White  caase  down  two  or  tfiiee  great 

Mr.  SiTMUfe.  Who  look  care  of  Mr.  C«iell  P 

NoeL  Goiiett  and  his  spouae. 

Mr.  Strange.  Duribg  the  time  be  waa  ill, 
4lbeoomplaiaP 

iVbe^  He  never  eampleined  ibr  any  thhw, 
Mitsaid  he  waa  tery  uneasy  at  baviag  the 
msllpoz. 

Mr.ftroiwc.  Whotookeareof himP 

Noel.  Ah  Ae  Amily  look  care  of  Mm. 

Mr.  Stfnngo.    Did  yon  ever  aee  Bambrldge 

S!V^/  ^'^  ^''  ^^*^'  '^ Corbeli'to? 
NoH.    1  never  saw  Mr.  Bambridve  in  eom- 
1^  iritfi  Mr.  Ceaten,  but  Mr.  Cerbett  1  have. 
Mr.  Strange.  Was  tbtre  a  dub  there  P 

Mr.  Sironge.  Bid  you  see  Bambridne  and 
^^  together  at  tbM  ckb  P-^Mef .  No. 

Mr.  Strange.  Where  did  Castell  IteP 
^f^ef.  CasieU  lay  hi  a  room  by  himself;  he 
"Jt  roam  fitted  up  ou  purpoee. 

nrXeilMy.  Do  you  know  whether  when 
Hr*  Ctsieirs  wift  nu*  isat  to,  ihe  dM^MM  to 
■»i««ail 


Mm/.  I  have  heaidCovb«itiay»tbtt  hit  wi- 
dow was  sent  to,  but  did  not  come. 

L.  €.  J.  Thst  is  no  evidence. 

Mr.  Ke$tielnf.    Do  you  suppoae  yon  should 
have  seen  her  if  sh6  had  eome  P 

NoeL  I  should  have  seen  the  womau. 

Mr.  Kettkby.  What  aort  of  4  room  was  Mf . 
Castell  in  P 

Noel.  A  very  convauicnlroomy  very  near  as 
biff  aa  this  Court. 

iBeij.  Syte.    How  came  Mr.  CaateU  firat  Id 
be  brought  to  Corbett's  P 

NoeL  The  body  of  Castsll  waa  surreaddred* 
his  secnrity  told  me  so, 
'  L.C.J.  That  is  not  evidence. 

Mr.  £ee.  Were  you  fve^ently  with  WMte  P 

Noel,  Me;  only  that  time. 

Mr.  Lee.  Wns  Mr.  Castell  tdiea  ill  hefovear 
after  that  lime? 

NoeL  I  cannot  tdi  whether  be  was  sick  be- 
fore or  after. 

Mr.  Lee.    Did  you  use  to  ha  with  Mr.  Cas- 
tell?—J^o0/.  SomeliaMs. 

Mr.  Loo.    Were  you  with  CmteH  the  same 
day  yon  saw  White? 

NmL  I  eanuot  reosMeet  whether  I  saw  Cai* 
tell  the  same  day  or  not. 

Mr.  Xee ,   Was  tiiere  one  or  two  stair -cases  P 

NoeL    There  were  two  hooses  laid  into  oab. 


Waa  uot  the  pMUig«  ueai^  CastelTa 
I  by  the  head  of  the 


Mr.  Zee. 

? 

NoeL  Tbepaasag«« 
alair-caseP 

Mr.  Lee.  Must  not  all  those  that  go  to  tba 
neeassary-bonse  go  by  Costeli's  room  ? 

Nod.  Yet. 

Captain  SineUnr  awom. 

Mr.  FoMMkerkf.  Do  you  know  Coibeu'a 
house? 

SmeUdr.  Upon  the  14lh of  December,  17t7— 

Mr.  Fatakerley.  6ir,  do  you  kaow  tlua  bouse 
ofCoriietl'sP 

Sinclair.   Yes. 

Mr.  FoMokerley.  Were  yon  there  in  Sep- 
tember, Oetober,  November,  or  December, 
1728  P 

Sinclair.  I  was  not  brought  ia  then,  I  waa 
filhr-two  days  at  Coibel^s  house. 

Mr.  Faxakerley.  How  were  you  used  then  P 

SinoUiir.  1  must  submit  it  to  the  Court,  whe- 
ther, as  I  have  a  prosecution  agauisl  Barn- 
bridge,  What  I  may  say  mav  not  pnjudioe  my- 
aelf;  whether  anything  )  say  now  may  not 
be0W$udkiailome. 

Jj.  C.  J.  It  i$  impewHble  Ibr  qm  to  teH  yeu. 
If  you  say  any  thing  that  they  aan  anake  use 
of,  wilbom  doubt  Ihey  will. 

Bamkridge.  1  desire,  my  lord,  the  people 
may  be  kept  from  ibe  witnesses  behind. 

JL  C.  J.  If  you  bear  any  body  prompt  the 
witnesses,  they  fdiafl  be  removed. 

Mr.  FUmer.  We  desire  to  know  wbataortofa 
house  Corbeu's  is. 

Sincldr.  1  wss  carried  U»  Mr.  Corbett*s 
huuseiuuliuiy  to  my  iMfiaitioai)  wheal  was 
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there  I  was  pat  in  a  garret,  with  some  of  the 
domestics. 

Seij.  Darnell,  It  is  not  proper  eridence. 

L.  C.  J.  Lee  me  know  what  it  is;  I  don*l 
know  whether  it  is  material  or  not. 

Mr.  J>e.  My  lord,  the  witness  is  eome  to 
give  you  an  account  of  this  house;  that  it  is  a 
viclualling- house. 

Sinclair,  1 1  is  a  victnalliog-  house  and  spung- 
ing-bouse,  and  they  take  exorhitant  sums  of 
money,  f  was  there  from  the  14th  of  De- 
cember, 1727,  till  the  3rd  of  February  following. 

L.  C.  J.  1  tbink  you  sa;^  it  was  a  public 
▼ictualling- house  and  spunging- bouse  ? 
.  "Sinclair.   Yes,  my  lord. 

Mr.  Reeves.  I  desire  you  will  inform  my 
lord  and  the  jury,  whether  it  is  continued  the 
«ame  sort  of  house  since  P 

Sinclair,  There  was  one  Blackwell  there. 

X.  C.  /.  When  was  that  ? 

Sinclair,  In  the  month  of  January,  1727- 

£.  C.  /.  That  is  not  evidence.  Do  you 
know  nothing  of  this  house  since  1787  ? 

Sinclair,  Since  I  hare  been  discharged  I 
have  not  beeii  in  the  house;  but  when  I  was 
there,  I  was  obliged  to  pay  one  shilling  a  night 
for  a  bed. 

L.  C  J,  That  was  a  very  wrong  thing,  but 
that  was  in  i7%7?— Sinclair.  Yes. 

Serj.  Eifre.  Let  me  ask  you  one  question. 
You  call  it  a  victualling- bouse  and  a  spunging- 
house ;    what  is  a  spunging  house  f 

Sinclair,  Those  that  take  exorbitant  fees. 

Serj  £yre.  Did  you  pay  any  thing  above 
the  fees. 

L,  C.  J.  This  is  no  evidence  in  point  of  time : 
You  all  know  evidence,  and  should  keep  to  it. 

■  Wilion  sworn. 

Mr.  Reetes.  Do  you  know  Corbett's  hooae  ? 

Wilson.  Yes. 

Mr.  Reeves,  What  sort  of  a  house  is  it  ? 

Wilton,  It  is  apublic>bouse. 

Mr.  Reeves,  what  do  they  sell  there  P 

Wilson.  Deer,  ale,  cyder,  wine,  punch  and 
victuals. 

Mr.  Reeves.  Was  the  house  used  for  that 
purpose  when  Mr.  Castell  was  there  P 

WUson.  Yes. 

Mr.  Reeves.  You  know  Castell  was  there  P 

Wilson.  Yes. 

Blr.  Reeves.  Was  it  then  made  use  of  for  this 
purpose  P—ITi/fon.  Yes. 

Mr.  Reeves.  Where  had  Mr.  Castell  victuals 
and  drink  P— IFi/son.  In  that  house. 

Mr.  Reeves,  Do  you  know  the  sitnation  of 
the  room  where  Mr.  Castell  lay  ? 

WiUon.  Very  well. 

Mr.  Reeves.  Do  yon  know  the  room  where 
White  was  in  f-^Wihon.  No. 

Mr.  WoMokerley.  How  much  did  be  (Mr. 
Castell)  pay  a  night  for  his  bed  P 

Wilson.  Mr.  Castell  told  me 

Mr.  Strange.  That  is  not  evidence.  Had  he 
t  room  up  one  pair  of  stairs  P 

Wikon.  The  latter  part  of  bis  time. 

Mr.  Strange.  Were  you  with  himofleiiP 
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Wilson.  Yes,  till  he  had  the  small-pox. 

Mr.  Strange.  Did  his  wife  come  near  hia 
during  the  time  he  was  ill  P — Wilmm.  No. 

L.  C.  J.  If  you  are  examining  the  witneiMs, 
I  cannot  hear. 

Then  Mr.  Strange  asked  the  witness  tome 
question,  which  for  the  noise  in  the  Court  wu 
not  heard. 

X.  C.  J.  If  you  ask  any  questioD*  you  moit 
propose  it  to  the  Court. 

Mr.  Strange.  Were  you  servant  to  Mr.  Cas- 
tell ?^Wilson.  No. 

Mr.  Strange.  Were  you  bis  conspaotoo  ? 

Wilson.  Yes ;  and  drank  several  botiles  of 
wine  with  him  ;  and  I  have  heard  Mr.  Castell 
say,  that  Bambridge  and  Corbett  were  all 
roguea  alike. 

Mr..  Cdlett  sworn. 

Mr.  Filtner.  Did  you  know  Mr.  CasteliP 

Collett.  Yes. 

Mr.  Filmer.  Did  you  know  of  any  money  be 
received  f^Collett.  Yes,  125(. 

Mt.  Filmer.  WhenP 

ColUtt.  The  3d  of  October,  1728. 

Mr.  Filmer.  Did  you  know  of  Bambridge 
being  privy  to  it  P 

Collett.  I  believe  be  was;  Mr.  Castell  told 
me  so. 

Mr.  Kettleby.  My  lord,  that  is  do  evidence. 

Mr.  Filmer.  Do  you  know  of  your  cwa 
knowledge  that  he  knew  of  it  f-^Collett.  No. 

Mr.  Lee.  Where  was  this  125/.  paid  to  Mr. 
Castell  f'-Collett.  It  was  paid  at  Woodward's. 

Mr  Lee.  Where  was  Woodward's? 

Collett.  I  drew  a  draft. 

Mr.  Lee.  Where  was  Woodward's? 

Collett.  In  Exchange-alley ;  I  thongbt  all 
the  world  knew  that. 

Mr.  Lee.  So  Woodward  paid  itP 

Coliett.  I  don't  know. 

X.  C.  /.  I  thousrht  you  had  actually  paid 
the  money  to  Mr.  Castell  P 

Collett.   I  gave  a  draft  on  Woodward. 

Mr.  Xee.  Was  that  allowed  on  account,  do 
you  knowf— Ca^/eM.  Yes. 

Mr.  Strange.  You  don't  know  what  bands  it 
was  paid  into  at  Woodward's?— Co//e^^  No. 

Mr.  Strange.  What  reason  have  you  to  be- 
lieve Bambridge  knew  of  it? 

Collett.  Because  I  had  some  difficulty  in 
paving  the  money ;  there  was  Mr.  Brent,  Mr. 
alderman  Preston,  Mr.  Rirley,  and  myself,  sad 
we  were  under  some  difficulty,  and  Castell  de- 
sired that  one  of  us  would  go  up  to  Bam- 
bridge ;  upon  which  Mr.  Brent  went  up,  and 
desired  to  know  if  he  might  pay  the  mooey 
with  safety ;  then  Brent  came  down,  and  gave 
us  satisfaction,  and  1  paid  the  money. 

Blr.  Strange.  The  force  of  their  argument  i^ 
that  as  soou  as  Bambridge  knew  that  be  bid 
received  this  money,  then  be  pressed  him  to 

give  fresh  security.    If  he  did  not  knov  tbit 
e  had  money,  thai  argument  will  not  boli 
How  was  the  note  drawn? 
Colktt,  To  Robert  Castelli  or  beacer , 
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Mr.  Fmzdkerky,  Wbom  was  the  note  iiey- 
able  to  ? 

CdUtt.  ItwaspayabletoMnRobeitCas- 
Ull  or  bearer,  on  deniaod. 

Mr.  FazakerUy.  And  thia  was  allowed  in  ac- 
couDt  to  you  by  Woodward  ? — Collett,  Yes. 

Mr.  Strange.  Yoo  donH  know  that  it  came 
to Castell'a  hands? 

ColUu,  No,  aoy  porter  might  go  and  receive 
it 

Mr.  Lee,  To  whom  was  the  note  deli? ered  ? 

Caileit.  To  Mr.  Casiell. 

L.  C.  J.  I  went  away  with  it  at  first  as  if 
CasteU  had  received  it. 

Mr.  Lee.  Brent  waa  the  ifian  that  went  np 
to  Bambridge. 

Mr.  Strange,  Prove  something  or  other. 

Bambridge.  My  lord,  I  never  had  one  shit- 
Uogofhim. 

Mr.  Brent  sworn. 

Mr.  Fazakerley.  Were  you  present  when  Mr. 
Collett  drew  a  bill  npon  Woodward,  payable  to 
Mr.  CasteU  ?-.Br«f/   Yea. 

Mr.  Fazakfrley.  Do  yon  know  of  any  body 
that  went  to  Bambridge,  and  what  was  said  ? 

Brent,  Sir,  1  waa  jealous  of  Mr.  CastelPs 
drctuDstances,  and  1  asked  Mr.  Bambridge  if 
there  was  any  judgment  or  execution  againat 
Ur.  Castell?  And  Bambridge  told  me  he  was 
iaapon  mesne  process. 

Mr.  FazakerU^.  Did  you  at  any  time  tell 
him  the  occasion  of  asking  that  quehtion  f 

Breni,  It  is  very  possible  i  mit^ht  give  him 
•ome  hinta,  but  f  cannot  be  positive. 

Mr.  Fazakerley.  1  d^ire  you  will  recollect ; 
it  was  very  natural  for  you  to  speak  to  Bam- 
hridge,  did  you  mention  any  thing  of  that 
niODey  ?^Brcnt.   I  cannot  say. 

Mr.  Fazakerley.  Did  Bambridge  speak  to 
yoQ  concerning  it? 

Brent,  I  cannot  remember  that  he  did. 

Mr.  Vazakeriey,  Did  j^ou  give  him  any  rea- 
lons  for  askini;  the  question  ? 

Brent,  It  is  possible  I  might  tell  him  some 
reasoos. 

Blr.  FaiakerUy,  I  desire  you'll  acquaint  my 
lord,  whether  Bambridge  appeared  to  be  assistr 
log  to  Mr.  CasteU  in  thatafiair,  or  have  you 
reason  to  believe  him  so  ? 

Brent.  I  cannot  say,  unless  to  satisfy  me,  1 
ttked  Mr.  Castell  several  questions,  and  Cas- 
^1  said.  If  I  would  ask  Banhridge  be  would 
tttefy  me.  *      N 

*»r.  Ice.  When  yon  went  up,  to  Bambridge, 
vfaeo  yoQ  went  to  enquire  after  Castell's  cir- 
^msUaces,  what  did  you  say  to  Bambridge? 

•ma/.  1  bave  answered  that  question,  I  can- 
not he  positive,  to  be  particular  I  cannot. 

Mr.  Let,  Where  was  Mr.  Casiell  then? 
4k  *  ^^  believe  Mr.  Castell  was  with 

*"*Jrther  company. 

Mr.  Lee,   Where  waa  Bambridge,  waa  be 
with  the  other  company  ? 
,^^^»  I  believe  lie  waa  not,  1  don't 
"••-"»«  was  in  the  other  company. 

^  C./.  Wm  heia  UMattteroonif 


Brent.  I  don't  believe  he  waa. 

X.  C.  /.  Did  you  go  out  of  that  room  int« 
another  room  to  Bambridge  ? 

JBren^  1  don't  believe  either  Mr.  Collett  or 
Preston  went  out  of  the  room,  but  I  went  my- 
aelf. 

Mr.  Strange.  Did  you  not  go  up  atairs  ? 

Brent.  1  can't  say  whether  il  was  in  the* 
same  stair- case,  or  not ;  I  did  ask  Bambridge, 
and  he  did  satisfy  me. 

Mr.  Strange,  Did  you  ask  Bambridge  if  it 
was  safe  to  pay  Mr.  Castell  any  money  ? 

Brent,  I  can't  be  certain,  it  was  the  wholcv  I 
said»  probably  1  might  tell  him  1  was  negocia* 
ting  the  concern. 

Mr.  Faxakeriey,  It  wilt  f<xllow  most  natu- 
rally, that  the  further  bonds  were  demanded  on 
purpose  to  extort  money.  Now  we  shall  shew, 
that  security  was  given  from  time  to  time,  and 
in  order  to  that  we  had  given  notice  to  Bam- 
bridflfe  to  produce  the  bonds. 

Mr.  Strange.  You  know  the  other  day  in  the 
Court  of  Chancery  it  was  over- ruled. 

Mr.  Reeves.  llerearebondsgiven  as  a  secu- 
rity to  a  private  person ;  we  demand  the  bonds, 
and  the  nroof  lies  upon  them  to  shew  they  hav« 
delivered  them  over. 

Mr.  Lee.  We  ought  to  be  let  into  parole- 
evidence,  to  shew  tlwt  we  gave  notice  to  pre-t 
duce  them. 

Serj.  Darnell.  I  think  you  are  too  early. 

Mr.  Bf  Hi/on  sworn. 

Mr.  Lee.  Did  you  give  Bambridge  any  no- 
tice to  deliver  the  bonds  ? 

Bendon.  Yes,  1  have  a  copy  of  it  in  my  hand. 

Mr.  Lee.   W  bat  did  Bambridge  say  to  you  F 

Bendon.  Bambridge  told  u^  be  had  but  on« 
in  bis  custody. 

Mr.  Strange,  Were  not  the  words,  that  hm 
had  only  one  executed  ? — Bendon.  No. 

Mr.  Strange,  Tell  us  the  very  words. 

Bendon.  VVhen  I  gave  Bambridge  that  very. 
paper  (which  he  had  then  delivered  to  the  coun- 
sel)— 

L,  C.J.  That  paper — it  roust  be  produced. 

Mr.  Lee.  We  desire  to  produce  this  paper. 

Bendon.  Bambridge  said,  to  prevent  any  dia- 
putes  in  Court,  I  have  but  one  bond. 

Mr,  Strange.  Who  waa  by? 

Bendon.  Several. 

Mr.  Strange.  Did  you  know  any  of  them  f 

Bendon.   There  waa  one  BeatniflT,  that  wa« 
one  of  his  security. 
,  Mr.  Strange.  How  many  were  there  in  all  ? 

Bendon,  Five  or  six. 

Then  the  Paper  was  given  into  the  hands  of 
the  Clerk. 

X.  C.  J.  Read. 

Clerk,  **  I  do  hereby  give  notice,  to  prodaoe 
on  the  trial  of  this  cauae,  several  bonds  entered 
into  by  the  appellant's  husband,  or  bis  several 
aecuricies,  taken  by  vou  as  warden  of  the  Fleet, 
or  by  the  Clerk  of  the  Securities,  and  particu- 
larly two  bonds,  dated  about  November  or  I>e^ 
cember,  17S8." 
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Mr.  Lee.  No«^  w4  wBI  call  P«fer  EKam. 
fhmtksAy  ttcted  ia  tb«  room  of  Hoplio%  who 
was  Clerk  of  the  BemMm,  aa^  laak  »  baad 
wharaiii  ^eter  EUaw  was  ooeof  Iba  aacmfties. 

Mr.  Peter  Ellam  sworn. 

Mr.  JUeoei.  Bo  you  know  iHiat  aecoiity 
wai  given  by  Mr.  Castell  lo  tha  wardea  of  ih% 
Fleet?---JE/2Mi.  1  6o. 

»lr.  JleCTf*.  Were  you  one  ?—£/Aiii.  Yoai 

Mn  li«er<ff.  Oiya  a»  aoooont  ol'  tha  senreral 
securities  yon  knew  given,  thatimea  when,  and 
the  sains. 

£//am.  Security  was  giren  five  timef,  ana  ia 
July, 

Mr.  liMi»«i.  When  was  tbafinir 

Eikm.  laJofy,  173». 

Mr.  Famkeriey.  How  muoh  was  the  som  t 

Elkm.  I  think  100/. 

Mr.  Fatakerletf.  Haw  much  was  the  pe- 
nalty of  the  hood  ?-^ElUn»,  I  think  it  was  900/. 

Mr.  Reeves,  Whon  was  that  givao  t»  P 

Ellam,  It  was  given  to  Raakina. 

Mr.  Heevet,  Who  was  wavden  ? 

EUam,  Mr.  HoggkiB. 

Mr.  Jieewv .  Who  was  depotj^wardeo  f 

Ellam,  1  do  not  know,  I  helieve  Bamhridge. 

Mr.  Jierses.  Was  there  aay  other  secarity  be- 
sides yourself  .^  Whoitf  waa  the  bomi  given  by? 

Ellam.  By  Mr.  Chambers  and  myself. 

Mr.  Raevei.  Fi»y»  auad  what  I  ask  you. 
The  next  bond  was  ^ven,  how  soon  ? 

Ellam.  1  believe  m  about  four  or  five  days. 
-  Mr.  Kscve*.  How  mbch  waa  that  for? 

Ellam,  £i<;iit  hundred  |M>iind8. 

Mr.  JtecvM.  Who  were  put  in  that? 

ElUm.  Mr.  Curll,  Mr.  Chambers,  and  my- 
aalf. 

Mr.  Reeves.  Tliere  was  a  third  bond,  do  van 
kaow  any  thing  of  thai  ?  Who  was  that  given 
by? 

Ellam.  It  waa  gtrea  by  Carll,  oijrsaif,  and  I 
believe  Mr.  Bell. 

Mr.  IUe$e$.  Pray  roeolleot  yooraelf,  do  not 
be  under  any  mistake. 

jB/^mh.  Mr.  Corii  and  loyBelf  I  am  poaitive 
of. 

Mr.  Fiuakerlm^.  Can  you  be  podtire  of  a 
third  bond  ?  were  th#ra  tlireo  f 

Ellam.  I  believe  there  vrare>  aad  I  signed 
with  him. 

Mr.  FaMahertey.  How  much  was  the  third 
Ibr  f^Ellam.  The  third  was  for  1,000/. 

Mr.  Fazakerky.  The  third,  when  was  thai? 

ElUm.  1  can't  remember  the  parlicukr  time. 

Mr.  Fazakerley..  How  lung  beforeMr.  Cas- 
tell died  ?^Eliam,  Ajgreat  while. 

Mr.  Fazakerley.  Was  it  before  or  after  mak- 
ing the  4tb  bond  that  be  was  taken  ill  ? 

Ellam.  I  believe  it  was  after. 

Mr»  FaMakerlejf.  How  long  after  f 

Eiimn.    Ibeliefeaboattbeb^iuningbf  the 


Mr.  Fasi&kerley.  Then  thununstbe  in  Oe- 
ti*er.^Wae  there  toy  more  P'—f/Zsm.  Ves. 
Mr.  Fa»&kefiey.  Bow  mach  was  that  fbr? 
Ellam,  I  think  tha  fourth  wai  Ibr  l>009l. 


^Mn  Fuakerle^.  I>antyo«  kaaar  llatitwai 
for  1,000/.?— £//rim.  I  believe  it  was. 

Mr.  FaHkeriev.  Who  eMartd  tote  that 
bond? 

EOdm.  There  waa  Mr.  Cai«»  Mr.  BeB,  sod 
myself. 

Mr.  FoMakerleif.  When  was  tiwi  given? 

Ellam.  That  was  given  tha  latter  sod  of 
Norenber. 

Mr.  Faxakerley.  You  say  that  was  for  1,000/.? 

EUms.  Yes. 

Mr.'  Faxakerley.  Yoa  seemed  to  say  soaie* 
tfaiagef  a  fifth  boad  being  given«  how  mach  vai 
that  for  ?— £//am.  Two  thousand  poands. 

Mr.  F^akeriiy.  How  do  you  know  ? 

Ellam.  1  was  present  at  readiag  it,  and  I 
took  it  to  be  2,O00f. 

Mr.  Etatakeriey.  When  waa  thai  given? 

Ellam.  On  the  first  of  December. 

Mr.  Faxakerley.  Do  you  beliere  it  was  tbe 
5th  or  1st  of  December? 

Eliam.  I  believe  it  wo  an  a  Monday. 

Mr.  Faxaherley.  Who  were  bouad  r 

Ellam.  There  waa  Mr.  Caril,  lay  brntbtf, 
and  myaelf. 

Mr.  Fagakerkf.  What  is  your  bratkcr^ 
name?— £//aM.  John  EHarn. 

Mr.  FagakarUy.  What  was  tbe  musob  ef  all 
these  bonds  betog  given  so  i|aiek  ?  When  w» 
the  last  bond  given  ? 

Ellam.  One  was  given  betweeathf  94tb  and 
25th  of  Noveaiber,  on  a  Saturday  night,  then 
Mr.  Castell  was  going  to  his  lodgings,  sod  in 
two  or  three  days  we  went  to  see  him,  but  coald 
not  find  him,  and  they  said  he  was  al  Corbctt's, 
and  we  wenito  him  there. 

X.  C.  J.  Wiien  was  this  ?   Name  the  time. 

Ellam.  It  was  about  the  latter  end  of  No- 
Tember,  between  the  SOtii  and  the  last. 

L.  C.J.  Goon. 

Ellam.  I  said,  Mr.  Castell,  what  do  yoa  d» 
here  ?  You  love  a  gaol  better  than  I  do ;  what 
do  yon  do  here;  what  is  the  reason  of  it  ?  Mr. 
Castell  said,  I  do  not  know,  it  ia  what  Bam- 
bridge  pleases.  I  said,  Mr.  Castell,  surely  your 
luck  is  worse  than  any  body's. 

Mr.  ^irange.  Was  Bambridga  by  ? 

EUam.  No. 

Mr.  Sirtmg$*  Thau  yoa  may  hold  your 
tongue. 

mr.  FoMakerle^.  WhatwerethebondiCltven 
for  f-^Ellam.  Hia  liberty. 

Mr.  JVwaJber/^.  llad  he  hia  liberty  Mm 
the  last  bond  was  given  ?^^Uam.  No. 

Mr.  Fanakerley.  I  ask  yoa  whediar  be  bad 
hia  liberty  upon  the  taat  band's  haiBg  gnaa? 

ElUtm.  No,  he  never  waa  out  after. 

Mr.  Fatst^Bertey.  Da  yoa  knew  whsn  ba  M 
took  his  sickness  ? 

ElUm.  He  first  took  his  sickness  ea  a  Hoo- 
day  mbmiag,  the  lat  of  December. 

Mr.  Fagakerley.  Were  yon  a  creditor  to  » 
Gaslell  f'-^Eiimn.  fie  owed  me  near  00^^^ 

Mr.  JPiwflAer/^y.  Then  yoa  ware  his  laoamy 
aoderadttorattheaaaieihiier  ,     . 

Elkm.  Ikoew  Wmtob«aaHiMb<0tf'' 
manuattyoftaUvkig,  iadthat  thartinin* 
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Uioogrbt  it  was  belter  to  run  the  naxard. 

8^.  JkmmU,  Did  yo«  «ewr  arpply  tolitTe 
him  locked  up  Y^Elln^  No. 

SidJDIinie/iL  JOoyottlaxNrofuy^iiedie? 

£MPir.  No,  I  never  was  present. 

^i&yDvndL  Dvyoiilawwflrtiiedesigaof 
Bis  seoerily  to  piil  him  inlo  pritoo  P 

EUam.  N«t  tint  i  ismw  0f,  U  ms  «eirer 
mine. 

Seij.  Bamdl,  Did  Bambridge  novor  entfeat 
jea  to  o«itMe«ec«nty  for  hiiii  ? 

£//mi.  All  that  I  know  relatiae  to  that  Mat* 
ter  is,  that  ChaMbem  wilUrasr  iiu  soMflty . 

fierj.  DmneU.  Wbal  did  fiambridtfe  do  to 
Cbanbersto  hare Iha  stand  as  onaar  bisse-* 
eority? 

Eiiam.  Chsmberi  ^Mrew  bfo  sMiirity. 

Bambridgt.  I  dsn*l  l«ok  upon  that  to  be  a 
ftoper  answer. 

£tidm.  Mr.  Gbappdl  wan  comhig:  to  me  to 
teDmeHist  If  r.  Ctiambers  would  deliirer  him 
op,  for  that  if  ha  went  oat  af  the  rules,  his 
coassel  advi»d  liim  that  the  security  was  liable, 
ud  I  went  along  with  Chambers  to  Cambridge, 
isd  Chambers  toM  Banbridga  that  be  would 
keieeiiiity  no  losgar )  upon  this  M¥.  Castell 
wu  very  uneasy,  and  Chambers  upon  oooier 
liMMgbts  detenmned  not  to  give  up  his  security. 

Mj.  DmmeiL  I  ssk  you  whether  Mr.  Barn- 
bridge  did  not  d^iie  Mr.  BeU  to  continue  bis 
ncority  f 

EUm.  Mr,  Bamhridge  talked  rery  civiliy  at 
that  time. 

Serj.  Darnell.  I  ask  you  whether  Mr. 
Bambridge  appeared  to  have  a  kmdness  fur 
him? 

EUam.  Bambridge  told  Mr.  Cattell,  that  if 
bis  secarity  delirereU  him  up,  he  must  iro  to 

Ba}.Dartull.  What  did  you  do  when  Cham- 
ben  said  he  wauld  not  be  seeuiity  ? 

Ellam.  When  Chambers  told  me  he  wouM 
Mtbe  sncarity  any  longer,,it  lay  upon  mvself. 
aod  1  went  down  to  the  tarerii  then,  and  told 
tbcm  I  was  reoohred  to  stand. 

8erj.  DamtlL  I  ask  you  whether  Mr.  Bam- 
bridge persuaded  you  to  stand,  or  said  that  he 
ibould  be  pnt  into  the  gaol? 

EUam.  It  did  appear  to  me  that  Bambrtdge 
vas  civil  to  him> 

Seij.  DarmU.  Whon  was  this  P 

EUam.  This  was  before  the  4th  or  5th  bonds 
acre  given. 

Mr.  Strange.  This  was  after  the  bonds  for 
9G0A  and  1,000/.  Tdl  us  whether  Mr.  Castel! 
did  Dot  desire  that  a  bed  might  be  got  there  ? 

EUam.  I  did  not  know  of  his  going  there. 

Mr.  5rnmge.  Pray  did  not  yon  desire  Cor- 
bettto  take  him  in  custody  r—£//tfm.  No. 

MrJ9trange,  Were  you  by  at  any  other  time  P 

EUam.  No.  - 

^  C.  J.  Fix  the  time ;  hark  you,  Sir,  do 
700  remember  the  time  when  Chambers  would 
WA  Goatinae  lecnnty,  I  ask  you  if  yoa  can 
ttaemberwheoitwatP 
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£ttam.  I  believe  it  was  in  November. 

Seij.  Eyre.  You  ai^  yoa  catinol he  positiva 
as  ts  she  day .ar4heflaontli. 

Ellam.  I  tellyou  fiiirly,  that  by  the  alma- 
aaakitiwBs  on  llaiiday;  it'  Mr.  Caatdl  died 
that  dat  se'anighjti  U  was  Monday  se'nnlgirt 
before  that 

SorJ.  £vrt.  Aow  long  after  yoa  executed 
the  bond,  bow  many  days  was  it  before  he  died  P 

Ellam.  It  must  be  Wednesday  or  Thursday. 

Serj.  Eyre.    Yoa  say  Monday  the  bond  was 


Ellam.  Yes,  it  most  he  the^mt  Monday,  if 
hediedoatlialSth, 

Serj.  Eyre.  Whom  were  the  bonds  given  lie^- 
foreP  Or  to  whomP  Was*  Mr.  Bambridga 
present P 

Ellam.  1  never  saw  BMabridge  present 
vhen  Ihey  >wcre  given. 

Serj.  £yre.  Do  you  know  whether  yon  wens 
excepted  m,  or  remained  there  tiHhetterseciirity 
was  given  P — ElUpm.  IdonHfcntyw,  ^ 

Sen.  £yr0.    Who  was  there  P 

Ellam,  Codttor  was  there,  who  acted  ■■ 
deilt. 

Serj.  SytB.  Were  y«ii  all  pment.wfaen  Hklt 
fourth  bond  was  given  P 

Ellam.  To  the  best  ortny  remembranccif  vra 
were  all  present  when  the  fourth  bond  waa 
gpven. 

Seii.  Eyre.  What  say  you  as  to  the  Itfthf  * 

.EHam.  Am  to  the  mh,  I  believe  that  ail  tbo 
persons  were  not  then  present. 

Serj.  Eyre.  Yoa  can't  tell  that  either  of  you 
was  excepted  top 

Elhm.  i  know  no  other  tian  as  Bambridga 
told  me. 

Mr.  Wynn.  You  said  you  were  vneasy  vrhea 
Chambers  said  he  would  not  stand ;  wnat  dUd 
you  do  then  ? 

Ellam.  1  did  nothing  then,  hut  went  hrnna, 
and  next  momioir  resolved  to  stand. 

Mr.  Wynn.  bid  you  si^  any  thhug  to  Mr. 
Corbett  or  Bambridtfe  ? 

Ellam.  No ;  when  I  went  to  Mr.  Dam- 
bridge's  room,  I  went  with  a  design  to  surren- 
der him ;  and  when  I  came  out,  seeing  Mr. 
Castell  in  so  great  an. agony,  1  resolved  then 
not  to  do  it. 

Mr.  Wynn.   What  did  Mr.  Bambridge  say  P 

EUam.  He  said,  he  believed  that  Mr.  Castell 
always  behaved  himself  within  bounds,  and  be- 
lieved that  we  had  no  reason  to  complain ;  and 
believed  he  would  not  nrnke  an  escape. 

Mr.  Wynn.  Did  he  encoutnge  yon  la  sur^ 
render  him  P 

Ellam.  All  that  he  said  at  this  time  seemed 
to  ^ncourage  us  to  stand  as  security. 

Mr.  Wvnn.  When  Chambehi  would  adt 
stand,  did  you  take  any  cDuotcv-Mcurity  from 
any  one  P 

Ellam.  There  was  a  note  drawn,  hat  I  nevar 
had  it ;  Mr.  Curll  had  the  eastody  of  it.        ^ 

Mr.  Wynn.  What  was  the  amount  P 

Ellam.  1  believe  100/. 

Mr.  Wynn.  I  ask  you,  whether  you  had  not 
a  bill  of  saieirosi  Mr.  Castdl  at  thatttmeP 
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Ellam.  No. 

Mr.Wynn.  How  long  before  P 

EUam.  I  can't  tell  the  date;  I  hafe  it  by 
me. 

Mr.  Tl^iiJi.  Had  voa  not  that  bill  of  vale 
before  yoa  executed  that  first  security? 

EUam,  Nb. 

Mr.  Wynn.  Was  it  between  the  first  and  se- 
cond?— EUam.  No. 

Mr.  Wynn.  The  second  and  third  f 

Ellam.  Very  likely  it  might. 

Mr.  Wynn.  What  month  do  you  beliete  it 
was  in  f-^Ellam.  NoTember. 

Mr.  Strange,  Do  you  say  the  bill  of  sale  was 
in  November? 

EUam,    i  can't  say  particularly. 

Mr.  Strange,  Might  it  not  be  before  No- 
rember  ? — Eliam,  I  don't  believe  it  was. 

Mr.  Strange.  Can  you  take  upon  you  to  say 
whether  before  or  notf^Ellam.  I  cannot. 

Mr.  Strange,  I  desire  you  to  see,  whether 
that  is  your  name ;  look  only  on  the  name. 

EUam.  I  take  it  to  be  my  name. 

Mr.  Lee.  Give  it  to  the  officer. 

Mr.  Strange.  Then  you  are  not  able  to  say 
exactly  the  da|  when  Bambridge  gave  you 
encouragement  not  to  deliver  him  up ;  Was  it 
before  the  fourth  bond  was  given  ? 

EUam.  Yes. 

Mr.  Strange,  There  was  Corll ;  was  he  a 
man  of  substance? 

EUam.  Yes;  he  has  been  a  housekeeper 
thesie  forty  years. 

Mr.  Strange.  Is  his  reputation  to  be  a  man 
of  circumstance?— £//oin.  Yes. 

Mr.  Strange.  There  were  Bell  and  others  ? 

EUam.  Yes. 

Mr.  Strange.  Were  they  men  of  good  cir- 
cumstances ?—£//aiii.  Yes. 

Mr.  Strange.  There  was  your  brother  ? 

EUam.  Yes. 

Mr.  Strange.  Were  they  houseekepers  ? 

EUam.  Yes. 

Mr.  Strange.  Were  they  able  to  answer  the 
ioms  tliey  stood  bound  fur? 

£/^xjn.  The  world  thinks  so. 

Mr^  Strange.  What  will  you  say  you  are 
worth  over  and  above  your  debts  ? 

EUam.  1,000/. 

Mr.  Strange.    When  your  debts  are  paid  ? 

EUam.  The  last  time  my  books  were  cast 
up,  I  was  worth  1,000/. 

?Hr,  Strange.  Did  you  say  you  were  not 
worth  200/.  when  in  company  with  Bam- 
bridge ?—jE://am.  No. 

Mr.  Lee.  1 1  is  a  question  enough  to  put  any 
man  out  of  countenance. 

L.  C.  J.  No  man  should  be  obliged  to  dis- 
cover bis  own  affairs. 

John  EUam  sworn. 

Mr.  Lee.  You  were  security  for  Mr.  Castell 
la  )lr.  Bambridge,  warden  of  the  Fleet? 
J.  EUam.  Yes. 
Mr,  Lee.  When  was  it? 
J.  EUam.  In  November  last. 
Mr.  L*4*  Who  was  security  with  yon? 


/.  EUam.  My  brother  Peter  EUam  and  Mr. 

Curll. 

MTr.  JLee.  What  was  the  penalty  of  the  bood? 

/.  EUam.  Two  thousana  pounds. 

Mr.  Strange.  He  only  says  what  Mr.  CasleM 
said. 

L.  C.  J.    He  said  it  of  his  own  knowleilgc. 

Mr.  Lee.  When  was  the  bond  execotedf 

J.  EUam.  I  believe  in  November. 

Mr.  Lee.  You  cant  tell  positivdy  ? 

J.  EUam.  No. 

Mr:  Lee.  Might  it  not  be  the  beginniBg 
of  December  ? 

J.  EUam.  I  can't  exactly  tell. 

Mr.  Lee.  Whom  was  the  bond  execsated  by  ? 

J.  EUam.  Mvself  and  two  others  ;  I  signed 
first,  and  the  other  two  at  Gravesend. 

Mr.  Lee,  Were  you  with  Bambridge  to  tell 
him  shoot  it?— J.  liUam,  Yes. 

Mr.  Lee.  How  came  you  16  be  his  secanty  ? 

J.  EUam.  Mr.  Castell  sent  lo  me  to  kaow  if 
I  would  be  security  in  the  room  of  Mr.  Cfaara- 
hers  ;  I  said  it  was  a  thing  1  did  not  care  for, 
but  for  him  I  would :  this  was  in  the  morning. 
Mr.  Castell  said.  You  will  be  secarity  T  1  sak). 
Yes.  And  be  said,  I  don't  know  whether  Bam- 
bridge will  accept  of  it;  1  beg  you'll  conneai 
nij^bt.  I  told  him  I  would:  1  think  Batn- 
bridge  would  not  then  accept  of  it.  Ooe  Mr. 
Shortes  was  thereat  night,  and  Mr.  Castell  de- 
sired he  would  go  to  Mr.  Bambridge  to  desire 
the  bonds  to  be  executed  for  him. 

Mr.  Lee.  When  was  Mr.  Castell  takeo  ill  ? 

J.  EUam.  Mr.  Castell  was  very  ill  ia  No* 
vember  and  December. 

L.  C.  J.  Where  was  this? 

J.  EUam,  At  Corbett's. 

Mr.  Lee.  Did  yuu go  to  Bambridge? 

J.  EUam.  Yes. 
.  Mr.  Lee.  What  did  you  say  ? 

J.  EUam,  I  asked  him,  whether  he  thought 
my  security  sufficient  in  the  room  of  Mr. 
Chambers  ?  And  Mr  Bambridge  said  he  woukl 
accept  of  it, 

Mr.  Lee.  Did  you  execute  before  your  bro* 
ther? 

J.  EUam.  I  believe  1  did  before  Mr.  Ciirll ; 
and  Mr.  Bell  executed,  I  believe,  afler. 

Mr.  Lee.  What  was  the  sum? 

J.  El  tarn.  I'wo  thousand  pouods. 

Mr.  Lee.  Was  it  two  thousand  ?  How  do 
you  know  ?  Was  it  in  Latiu  or  English  ? 

J.  EUam.  The  attorney  read  it ;  and  Mr. 
Castell  told  me  so. 

Mr.  Lee.  Was  there  any  person  in  the  boud 
before  you  6i«iifO(*d  ? 

J.  EUam.  There  was  only  Mr.  Curll,  my 
brother,  and  myself. 

Mr.  Lee.  J  ask  )^ou  uhetber  there  was  any 
more  besides  you,  your  brother,  and  Mr.  Curllf 

J.  EUam.  No. 

Mr.  Lee.  How  many  names  were  there  in 
the  bond  ? 

/.  EUam.  None  but  mine,  my  brother^  and 
Curll. 

Mr.  Lee,  ITow  many  obligors  ?  Do  yo« 
know  uliat  I  mean  by  obligors  ? 


17  J 


'  Oft  m  Afp^aljbr  Mmieri 


K.JKVt^ 


C4li 


Mr.  Lte,  Then  I  atk  yoo,  Hoii;  many  per* 
I009  names  there  were  haides  tbeee  ? 

J.£Uam,  There  was  minef  my  brother's, 
mdCurirs. 
X.  C.  J.   That  he  said  before. 
Mr.  Lee.  I^beo  you  were  sent  to  Mr.  Bam- 
bridge,  Mr.  Castell  seemed  ?ery  impatient  to 
iiave  the  bonds  executed ;  did  Be  complain  of 
kDjeztraordhiary  usage  ?•--/.  J!//bm.  Yes. 
Mr.  Lee,  What  did  be  complain  of  P 
J.  Eiiam.  1  asked  bim,  what  made  htm  an* 
etey  ?    He  said,  tliey'  would   not  let  bim  out. 
Then  I  asked  him,  what   was  the  reason? 
He  made  answer,  1  sappose  they  want  more 
Ox>iiey  of  me. 

Mr.  Xee.  Theyl  Mame  them.  Can  yoa 
name  any  body  P 

J.EUam*  1  asked.liim  egsin^  Hare  yon 
^▼en  any  money  ?  He  saioTYes,  T  liaye.  I 
■aid.  Pray  how  much  have  you  given  ?  (le 
made  answer,  About  ten  poonds. 

Seir).  Varnell.  What  be  said  is  not  evidence. 
Mr.fSfuw^er/ev.  What  hesaid  upon  bis  death 
^led,  1  apprehend,  is  evidence*,  which  is  what 
we  shall  examine  bim  aezt  \o, 

L.  C.  J.  That  isacoord^og  to  the  nature  of  |he 
yestion;  what  is  declared  as  an  actual  fact,  is. 
Mr.  FasakerUjf,  Had  you  any  discourse 
with  Mr.  Castell,  when  he  lay  on  his  desith- 
bed,  what  was  the  occasioa  of  his  death  P 

X.  C,L  [Speakinff  to  the  witness.]  Don't 
be  in  a  harry,  take  time,  speak  out. 

J.  Ellam.  He  asked  me,  what  I  thought  the 
distemper  might  be?  I  said,  I  cannot  tell.  The 
doctor  went  down  with  me ;  what  he  said  to 
the  doctor  was,  1  am  f  ery  ill. 

Mr.  Biraage.  This  was  before  he  was  Tfry 
iUP  ^ 

Mr.  JVisato*/Sry.  When  he  l^  in  his  eztre* 
mityP 

L.C.J.  Washenearhisdeatiir 
Sir.  IksaWi^.  Did  he  say  anything  what 
wastheoocasioaof  his  death,  wCm  ineitve- 
nityP 

J.EUam.  Hesaid  nnop his dymg bed, tbsl 
Mr.  Bambridge,  in  not  lettmg  him  go,  was  the 
occasion  of  his  death. 

Mr.  FoMokerl^.  Did  he  knpw  the  distemper 
he  died  of  ?-^.  EUam.  No. 

Mr.  Fejfttkerl^,  How  kKSg  after  the  small- 
pox eame  out  ?^  J.  EUam.  A  da^  or  two. 
Mr.  FoMokerl^.  How  kmg  did  he  live  after  ' 
X  EUam.  Abort 

Serj.  DarmeUi  Had  he  an  appreheosioa  of 
dying  before  the  dbtemper  oame  ont? 

X  EUam.  He  said,  if  they  did  not  let^bim  oot 
it  would  be  too  late,  lor  it  would  be  his  death. 
Serj.  DameU.  This  was  before  the  distemper 
waif'^.Ellam.  Yea. 


Bai.DameU,  Didheknowofthisdiitcnper 
being  there  P  Was  he  apprehensive  of  this  dis- 
temper? 


*  8ee   Leach's  Hawkins's  Pleas  of  the 
Crown,  book^,  chap.  46,  §  SO  ;  and  the  Case 
of  Ketfon  and  Tranter,  vol.  Id,  p.  1. 
VOL.  xvir. 


X  EUam.  Be  said,if  it  wasin  any  viUage  of 
any  county,  he  would  go  another  way. 

L.  C.  J.  Did  he  Jomw  il  was  in  the  hoi|se 
there?— X£//<iin.  Yes. 

LiCJ.  When  was  this? 

Mr.  FagakerU^.  The  bonds  will  shew  i  must 
not  thev  produce  them  ? 

X.  C.  X  They  muet  produce  them,  w  give 
some  reason  why  they  don't. 

Mr.  Strange.  The  two  first  were  giren  in 
Mr.  Hoggins's  time,  I  don*t  know  any  thing  of 
the  other  three.  Bambvidge  was  sworn  the 
15th  of  November,  so  that  three  were  given  io 
Mr.  Hngg[ins's  time,  and  two  only  in  his^— 1 
am  afraid  it  is  a  civil  action. 

Mr.  Lee.  The  action  is  in  a  criminal  canie.  . 

X.  C.  X  What  do  yoa  think  this  b?  The 
mist  action  is  no  part  of  the  appeal ;  it  is  tm4 
tainly  a  criminal  cause. 

JK^*  EecMi.  We  give  it  np,  if  we  don't  give 
sufficient  evidence  slter. 

X.  C.J.  Can  you  go  no  further  to  fix  il  on 
bim? 

Mr.Eeevei.  We  can  prore  that  Cudnor  acted 
an  Clerk  of  the  Securities,  in  behalf  of  Hopkins. 

X.  C.  /.  What  was  Hopkins  ? 

Uti  ReeveL  Hof^inswasCletk  of  the  Papers, 
and  not  bemg  well,  emnbyed  one  Codnos, 
who  prores  t&t  Peter  Ellam  entered  into  se« 
reral  hoods. 

X.  C.  J.  Yoo  say  be  wes  not  swom  ia  till 
the  15th  of  Noveniber,  the  parent  bears  date 
the  30th  of  October ;  let  John  Ellam  be  called 
again,  be  wat^the  lastwitneas. 

Mr.  Reeve$.  If  your  lordship  pteses,  Wt 
vnll  call  Peter  Ellaip,  for  he  executed  all  the 
hoods. 

Mr.  Feitr  EUam  called. 

Mr.  Be€9ei.  Wbeo  yoo  exeooled  these 
boods,  who  was  present,  and  msted  ia  behalf 
of  the  warden  P 

EUam.  fiopkms  was  to  the  twotfimt,  Codner 
to  the  three  last. 

Mr.  Eeevei.  Whom  did  Codnor  actforP 

EUam.  I  alwiiys  i^ideiateod  he  Med  ihr 
Hopkins.  1 

Mr.  Jfeeost.  Who  did  yoa  think  09s  the 
derkP 

EUam.    I  thooght  Hopkins. 

Mr.  Eeem.  What  was  the  rsasoibo  was 
QOt  thereP 

EUam.  It  was  rsported  he  was  sick. 

Mr.  Meevee.  Wbo  was  the  bond  delivered  to  P 

EUam.  ToCodnor. 

X.C.X  Who  was  aUowed  to  be  the  master  P 

EUam.  Bambridge. 

Mr.  FoMakerl^.  Was  it  sola  the  three  laskP 
.  EUam.  I  think  so. 

Mr.  Fazakerley.  Was  Codner  there  whfo 
the  last  bond  was  given  P 

EUam,    Yes 

Seri,DaraeM!  What  boods  do  yon  speak  to  P 

EUam.  The  third  and  fourth,  and  I  think 
thelast. 

Seij.  DartieiL  How  many  W^re  boond  ia 
the  last? 
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Warn.  Myself,  Mr.  Corll,  John  Ellun,  ud 
Mr.  Bell. 
*  Serj.  Dame/I.  WhttisbecomeofUie  bonds  P 

Eliam,  I  doti'lknov. 

Seij.  Darnell,  Should  yoo  kooir  it  if  joo 
sboiild  see  it  Sflrain  P 

Ellam.  1  belie?  e  1  shoald. 

L.  C.  J.  Had  yon  any  discourse  witb  Mr. 
Barobridge  about  the  third  and  fourth  bonds  P 
'   Eliam.  No,  not  witb  him  about  any  of  these 

flOIKM.  

Mr.  Fazakerley.  When  Chambers  declined 
Standing  as  a  security,  ha«r  many  bonds  were 
giren  after? 

Ellam,  I  think  it  was  before  the  third  was 
giren  up. 

'  Then  Peter  Ellam  withdrew,  but  was  called 
back ;  and  standing  up  again  was  farther  ex* 
mmtned. 

'^  Mr.  Fbxaherl^.  Recollect  the  time  yoo  bad 
the  disconrse  with  Mr.  fiambridge;  How 
vnanybonds  did  you  gire  after  the  time  yoo 
had  the  discourse  with  Mr«.Bambridge  P 

Ellam.  f  think  it  was  three ;  when  he  came 
4o  tfie  third  bond  I  gare  security,  Mr.  Cham* 
bers  having  given  op. 

L  C,J.  It  don't  appear  whom  (he  bondswere 
ncoepted  by,  or  whom  delivered  to. 

Mr.  Harbin  sworn. 

Mr.  FUmer.  Who  acted  as  Clerk  of  the  8e- 
vnrities  to  the  Warden  of  the  Fleet  when  Bop* 
Koswasfll?  ' 

Harbin,  I  donHknow  of  my  own  knowleilgey 
%ot  as  Hopkins  told  me. 

Mr.  Edwards  sworn. 

Mr.  Reevei.  Do  yoo  know  Hopkins  ? 

Edwards,  Yes. 
'-  Mr,  Reeves,  What  was  his  office? 

Edwards.  Clerk  of  the  Inquiries,  as  I  believe. 

Mr.  Reeves.  Who  was  Clerk  of  the  Se- 
coritiesP— JSf/»ar<2t.  Hopkins,  I  believe. 

Mr.  Reeves.  Do  yoo  know  Codnor? 

Edwards,  Yes. 
'  '  Mr.  Reeves,  Do  yoo  know  that  he  acted  for 
Hopkins?  . 
'     kdssarde,  I  was  not  privy  to  soch  things. 

Danki  Espkins  sworn. 

Mr.'  Reeves.  I  think  you  were  employed  by 
Mr.  Bambridge  to  take  securities  for  the  It* 
bertv  of  the  roles  f^ffopJIriiif.  Yes. 
'  m.  Reeves,   Jn  November  and  December 
t738,  did  yon  employ  any  one  else? 

HopHns.  In  November  I  was  taken  ill,  abont 
the  80th  ;  and  in  my  illness  Codnor,  who  acted 
.in  the  oifioe,  I  believe  officiated  in  my  office. 

Mr.  Reeves,  Who  did  he  deliver  them  to  P  To 
Tfw^^Hophns.  No. 

ViT.Retoa.  Who  then? 

Hopkins,  1  believe  to  Mr.  Bambridge. 

Mr.  Reeves,  Did  he  accoout  for  aoy  bonds  to 
.yoo? 

Hopkins,  No ;  hot  be  gave  me  a  memo- 
random,  that  hoods  were  taken  Ibr  Mr.  Land- 
~  landMr.CastdL 


#  Mr.  Resvet.  Do  yoabdiere  Bfr. 
appointed  him  ? 

Hcpkms,  Yes ;  nobody  else  ooold. 

Mr.  Reeves,  You  beliere  he  aoooonted  to  Mr. 
Bambridge?— flbpfcmt.  Yes. 

Mr.  .Sfraiwe.  You  are  Clerk  of  the  Inqoirieif 

Hopkins,  Yes. 

Mr.  Strange.  DonH  yon  go  to  enquire  after 
the  securities  ? 

Hopkins,  Yes;  and  I  have  taken  bonds. 

Mr.  Strange.  Don't  the  Clerk  of  the  Papot 
teke  iionds  ? — Hmkins,  Not  in  my  time. 

Mr.  Strange.    Is  it  not  the  Clerk  of  the 
Papers  business?— -Hi^ftifU.  No. 

Mr.  Strange,  What  is  ywr  boaifless  ? 

H(^kins.  Oor  bosiness  is,  to  inqoire  into  ths 
dreomstances  of  the  snreties  before  we  ttks 


'  Serj.  Eyre.  Is  it  not  osnal  to  take  bondsik 
bene  esse? — Hopkins.  Yes. 

Seij.  Ejfre,  Soppooe  jroo  enqohreinto  then 
peraons*  drcomstanoes,  if  von  find  them  not 
soffideot  do  yoo  take  them  f— flbpJbtfu.  No. 

Serj.  Darnell  If  any  body  gels  a  day-tak 
and  escapes,  who  takes  th^  up  ? 

Hopkins,  The  tipstaff. 

Serj.  Darnell.  If  the  secority  won't  stand 
any  mnger,  hot  will  sorrender  the  party,  the 
tipstaff  carries  them  to  prisoo  ? 

Hopkins.  Yes,  if  they  desire  it ;  and  to  their 
owo  booses,  if  tber  desire  it. 

Saj,  Darnell.  Was  it  osoa!  to  toko  op  amis 
withoot  the  securihr  going  along  with  him  ts 
sorrender  him  ?— Hop^ni.  Sometimes. 

Serj.  Darnell,  Ccmld  he  do  it  in  the  case  sf 
Mr.Castell? 

Hopkins.  JdonHknowhecoold. 

Men.  DarneiL  1  desire  he  may  aoooainty  on. 
whether  be  had  any  directions  finmi  Mr.  Bun* 
bridge  to  enquire  after  this  Mr.  Bcil  for  9fr. 
Castell?  , 

Hopkins.  There  was  a  bond  taken  in  tht 
month  of  July  for  SOO^  penil^,  and  another 
of  8001.  and  i  enquired  after^e  iecrnitr  by 
the  directkm  of  Mr.  Bambridge,  and  Mr.  Bam* 
bridge  excefited  to  the  security  first  propoied 
for  Uiat  bond,  and  Mr.  Castell  was  at  liberty  to 
get  other. 

Sen.  DarneiL  Did  yon  report  tbem  as  soflN 
cientr-*H(0>pA:M».  Yes. 

Seij.  Darnell.  Was  Bambridge  satisfied? 

Hopkins.  Yes,  in  July. 

BIr.  Strange.  I  ask  yoo  whether  you  ertf 
observed  any  averseness  to  these  gentlesaeo,  as 
to  the  first  bond  ?'-»Hopkins.  Never  m^seff. 

Mr.  Strange.  Had  you  any  directions  ai  to 
thetbhrdbond? 

Hopkins.  I  bad  dii*ections  to  enquire  afttf 
one  Lilly. 

Mr.  Strange.  Did  you  cnqoire  after  Mr. 
CurllP— tftop^ina.  Not  then. 

Mr.  Strange.  After  the  two  first,  did  yoo  in- 
quire aiUr  the  security  ? — Hopkins.  No. 

Mr.  Strange.  Did  you  ever  enqoue  aflet 
Curll?— HwpWfif.  Yes. 

Mr.  Strange,  Did  yoo  report  him  soffiwl^  ^ 

Hopkini.  Yes, 
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Mr.  Amue.  How  many  bonds  wa*  be  in  ? 

Hopkinu  He  wm  io  tbe  Iwo  fini,  and  the 
lasibood. 

Mr.  Strtmge.  Have  yoa  tbesetwo  bonds? 

HopkimM.  No,  I  deliTered  them  in  to  tbe 
labte  al  the  oomanittee  of  tbe  House  of  Com- 
mons, and  have  not  bad  tbem  since. 

Mr.  Strange.  Do  von  know  Mr.  Godbett's  ? 

HapkimTYn. 

Mr.  Strange.  Do  you  know  what  prisoners 
pavJLbere? — Hopkins.  Yes. 

Mr.  Strange,  What  is  the  priee  ofa  dinner  ? 

Hopkins.  One  shilling,  and  I  think  it  worth  if. 

Mr.  Strange.  While  Mr.  Castell  was  there, 
how  was  he  used? 

Sen.  DamelL  (the  witness  not  answering 
directly)  Did  yon  ever  hear  Mr.  Castell.  com- 
plain of  any  in  usa^e  P 

Hopkins.  No :  there  are  some  persons  be- 
hind mtflrmpi  om  in  giving  my  evidence,  and 
say  I  deserve  to  be  himgea. 

Serj.  Dantell,  Do  yon  know  the  house  where 
White  wa8?^lf^A»nf.  Yes. 

9en.  Darnell.  Do  you  know  the  boose  where 
CWl  wasp— fl(^AEins.  No. 

Mr,  FoMakerley,  The  witness  swore  that 
Bambridge  aaid  he  had  one  bond. 

L.  C.  7.  Bendon  did  say  so,  for  he  had  ap- 
plied to  Bambridge,  and  Bambridp  said,  to 
prevent  disputes,  he  had  but  one. 

8ei}.Dam#/<.  Two  were  delivered  to  Mr. 
Hng^ns,  the  other  two  before  the  committee ; 
they  dMiged  Mr.  Batabridgewith  having 
boodi,  and  Bambridge  said,  to  prevent  disputes, 
tbere  was  but  one.  If  Hopkins  could  not  act, 
sad  be  bad  appointed  any  one,  that  was  the  same 
tbiog;  M  to  one  bond,  that  Bambridge  con- 
ftMedtobaTe.  There  was  an  act  made  last 
senion  of  parliament,  under  the  severest 
Pttalty,  that  Bambridge  should  deliver  up  all 
bis  books  and  papers.  If  he  should  produce 
tbe  other  bond,  and  it  appears  that  he  did  not 
Mver  np  idi  bonds,  he  would  be  liable  to  tbe 
laid  penalty. 

L.  C.  J.  You  are  only  to  deliver  the  bonds  in 
cridence ;  you  must  consider,  h^e  are  three 
bonds  taken  byCodnor;  if  one  of  these  btinds 
came  to  your  possession,  that  don't  imply  tbe 
Ritbebg  in  your  bands ;  as  to  the  single  bond, 
it  is  to  be  left  to  the  jury,  for  if  Codnor  is  the 
P^non  he  put  in  the  office,  and  has  delivered 
op  ooe  bond,  won't  it  be  implied  that  he  has 
the  otberP 
Serj.  Darnell,  There  has  been  an  application 

to  another  court  for  the  books  of  the  office ; 

«sd  it  was  the  opinion  of  the  Court  that  the 

woks  conid  not  be  delivered  np. 
^  C.  J.  That  excuse  will  not  do  here ;   if 

yoQ  shew  they  are  taken  from  yon  we  cannot 

cxMct  impossibilities. 
8eij.  DarnelL  I  do  confess  they  are  not  de- 

Bvered  op. 
•L  C.  /.  They  say  the  bonds  were  given  for 

■Qch  sums;  you  most  produce  the  bonds,  to 

sbewifthstistrueornot. 

M^^'  X'arae/^  We  are  desirous  to  lay  all  be- 

*^  yon  we  can;  these  bonds  were  only  taken 


ds^eae,  only  till  the  security  wi^  enqnired 
after,  according  to  the  method  of  the  thing  ; 
these  are  not  absolute,  and  that  wa»tbe  reason 
why  these  people  were  enouired  after. 

X.  C.  J.  Tbenthequesuon  is,  Whether  they 
should  not  go  on  P 

Mr.  JJnderwood  sworn. 

Mr.  Reweu  Where  do  yon  live  P 

Underwood.  Upon  Ludgate-bill. 

Mr.  Reeves,  In  tbe  roles  of  the  Fleet  ? 

Underwood.  Yes. 

Mr.  Reeves.  Did  Mr.  Castell  lodge  at  yonr 
house  P—l/ii(i^nk;ooi^.  Yes. 

Mr.  Reeves.  When  did  he  live  there  P 

Underwood:  Last  July  was  twelve  months. 

Mr.  Reeves.  How  long  did  he  continue  there?' 

Underwoods  I  believe  till  the  middje  of  No- 
vember. 

Mr.  Reeves.  Do  yon  know  what  happened 
to  him  then  P 

Underwood.  Corbettcame  to  my  house  that 
morning  to  fetch  him  away,  but  he  was  not  at 
home  ;  and  when  he  came  in,  1  told  Mr.  Cas- 
tell he  had  been  there ;  and  Mr.  Castell  desire^ 
me,  if  he  came  again,  not  to  tell  him  be  was  at 
home,  and  he  went  to  k>ck  himself  up ;  then 
Corbett  came  up. 

Mr.  Reeves,  Did  he  express  any  concern  P 

Underwood,  Yes;  bespoke  to  me,  and  said, 
If  Corbett  came  again  he  would  lock  himself  up. 

Mr.  Strange.  Did  you  hear  any  thioff  of  his 
security  being  uneasy  P — Underwood.  No. 

Mr.  Strange.  Did  you  never  hear  Mr.  Caa- 
tell  say  the  security  was  uneasy  ? 

Underwood.  No. 

Mr.  Strange.  Did  Corbett  use  him  uncivilly  P 

Underwood.  No. 

Mr.  Strange.  What  did  Coriiett  say  ? 

Underwood.  He  spoke  to  me,  and  asked 
where  he  was,  and  then  went  up. 

Then  Daniel  Hopkiw  was  again  called. 

Mr.  Reeves.  Were  you  in  Mr.  Underwood's 
house? — Hopkins.  Yes. 

Mr.  Reeves.  You  heard  the  disconrw  that 
passedP 

Hopkins.  Yes,  I  was  in  Williams's  room  on 
the  stair- bead  ;  I  lived  up  two  pair  of  stairs, 
and  Mr.  Castell  three  pair  of  sUirs ;  Williams, 
Castell,  and  1  were  standing  together,  Corbett 
came  down  stairs ;  there  was  Mr.  Castell  with 
us;  he  said,  Mr.  Castell,  you  must  go  with 
me,  your  security  has  surrendered  you ;  Mr. 
Castell  desired  he  might  not  go;  Corbett  said 
he  must,  he  had  the  warden's  orders,  and  must 
obey  them. 

dr.  Reeves.  Who  was  wardeaP 

Hopkins.  Mr.  Bambridge. 

Mr.  Reeves.  Did  not  Castell  desire  him  t» 
lethimsUyP 

Hopkins.  Yes;  Corbett  sud,  be  wished  he 
conld ;  and  said  several  other  civil  expressions. 

Mr.  Strange.  Do  you  know  the  time  when 
Mr.  Bambridge  was  sworn  P 

Hopkins.  1  beUeve  it  wu  tbe  15tb  of  No- 
Tcmber. 
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Mr.  Sirtmge.  How  do  jreu  Icnowf 
Hopkins,  The  16th  I  took  bonds  in  bis  trnine. 
Mr.  Kettleby,    How  lon^  iras  it  aHer  Mr. 

Castell  was  taken  from  UDd«rwoof1-8  before 

Bambridge  was  admitted  warden  f   When  was 

he  admitted  warden  P 
Hopkint,  About  tbe  15th  ef  November.    ^ 
Mr.  KeitUln/.   What  day  was  Mr.  Gas^ 

fetched  in  ^ 
Hopkiiu,  About  the  14tb  of  November. 

Catharine  Mackartney  swoni« 

Mr.  Beeva.  Were  yon  iiresent  when  Mr. 
Corbett  came  to  take  Mr.  Castell  ? 

Mrs.  Maekartnnf.  No. 

Mr.  Reevti,  What  orders  had  you  ftom 
your  mistress  about  Mr.  Caste!)  ? 

Mr.  Kettkby*  I  must  beg  leave  to  oppose 
tbat  question. 

Mr.  Reeves,  Were  yon  with  BIr,  CasfeeU  when 
he  was  ill  f 

Mrs.  Ifac^rffif^.  I  went  several  times  to 
know  how  be  did ;  when  I  went  the  firstday,  he 
Icept  his  bed,  which  was  the  second  day  of  the 
ttna1I*pox  comine  out 

Mr.  Reeves.  I  desbe  she  may  aofuaint  you, 
irhetbev  she  heard  him  say  who  was  ihe  cause 
of  his  catching  the  small  pox. 

Mr.  Strange.  How  long  b«fbre  he  died  f 

Mr.  Fazakerley,  Did  you  see  him  belbre  he 
•died? 
^    Mrs.  Maekartn^,  Every  day  before  he  died. 

Mr.  Fatakerley.  How  tong  before  he  died, 
M  yon  hear  him  say  who  was  ttie  cause  of  his 
death? 

Mrs.  Mackartney.  1  heard  htm  say  several 
times,  that  if  he  died,  he  laid  his  death  to  Mr. 
fiambridge,  for  he  was  the  occasion  of  his  death. 

Mr.  Fazakerl^.  Tel)  the  last  time  you  heard 
him  speak  it.    How  long  before  he  med  f 

Mrs.  Mackartney,  Three  days. 

Vr.  Faxakerl^,  Washe  ma  dangerous  con- 
dition at  that  time  ?— Mrs.  Mackartney.  Yes. 

Mr.  Fazakerley,  You  say  yon  went  several 
times  by  tbe  direction  of  your  mistress ;  did 
your  mistress  supply  him  with  any  thing  ? 

Mrs.  Maekartney,  The  first  day  I  went  to 
him,  he  desir^  roe  to  give  his  service  to  my 
mistress,  for  he  wanted  several  things. 

Mr.  Fazakerley.  What  did  be  say  ? 

Mrs.  Mackartney,  He  said  he  wanted  to  make 
some  tea,  and  he  could  not  get  things  there  to 
make  it. 

Mr.  Fazakerley,  What  were  tbe  things  P 

Mrs.  Mackartney,  A  spoon,  tea-pot,  cup 
and  saucer,  a  knife,  fork,  plate,  and  papkin. 

Mr.  Fazakerley,  When  did  he  make  that 
declaration,  that  Bambridg^  was  the  occasion 
of  his  death  P 

Mrs.  Mackartney,  1  heard  htm  make  that 
declaration  three  days  before  he  died;  The  last 
time  1  was  with  him,  he  held  up  his  hand,  as 
much  as  to  sny,  Doq*t  come  to  speak. 

Mr.  Fazakerley,  Who  provided  him  with  ne- 
cessaries ?— Mrs.  Mackartney.  I  cannot  tell. 

Mr.  Fazakerley,  Did  your  mbtress  tend 
tiiem  ?— Mrs.  Mackartney.  No. 


Mr.  Lee,  Did  yon  at  any  time  see  Mr.  Ca^ 
tell  after  he  was  in  custody  with  CoiheU  ? 

Savage,  Frequently. 

Mr.  Lee,  When  did  you  first  see  bim  ? 

Savaffe,  The  day  be  was  taken  in  custody. 

Mr.  Lee.  Where  did  you  first  see  him  P 

Savage.  I  can't  say  whether  at  his  own  lodg- 
ings, or  at  tbe  King's- Arms  tavern. 

mr*  Lee.  Did  Mr.  Castdl  nuike  any  reqocsl 
to  you  P 

Savage.  Mr.  Castell  desired  I  would  goto 
Mr.  Bambridge,  for  that  he  understood  be  was 
ffoiuff  to  close  confinement,  and  that  he  appre- 
nended  tbe  small  pox  was  ^ere ;  and  said,  thai 
it  was  very  fatal  to  his  fomily,  and  if  lie  catched 
it,  he  should  die ;  and  said,  it  would  be  a  iov 
to  him  in  his  affiurs. 

Mr.  Lee.  When  was  thisP 

Savage,  This  was  the  first  day  he  was  taken 
in  custody,  before  he  went  to  Corbett's.  I  told 
Mr.  Bambridge  this,  and  told  bim  the  appre- 
henmon  Mr.  Castell  win  under  of  catching  the 
small  pox,  and  deshred  he  might  be  indal^to 
go  to  bis  own  hnlging,  and  that  he  would  be  at 
the  expence  of  having  a  kee^^r  there.  Accord* 
ingly  1  went  to  Mr.  Bambrk!^  hot  he  give 
me  no  express  answer. 

Mr.  Lu.  Did  yon  acquaint  Mr.  Bambridge 
with  what  Mr;  Castell  said  P— Sova^pe.  Yes. 

Mr.  Lee.  What  did  be  do  after  P 

Savage.  1  went  upon  the  saipe  message  fo 
Bambridge,  three,  four,  or  five  tiipes,  I  bdiere 
four  or  five,  and  never  had  any  answer  till  tbe 
last  time ;  then  Mr.  Bandtrtilge  said,  he  was 
charged  with  a  pretty  deal  of  money,  and  be 
must  take  care  of  his  ofiice. 

Mr.  Lee.  Did  you  mention  any  thing  of  U^e 
small  pox  to  Bambridge  ^—Savage.  Yes. 

Mr.  £ee.  Did  he  say  any  thing  as  to  thatf 

Savage,  No. 

Mr.  Fazakerl^,  Do  you  remember  sny  eoa- 
versation  at  the  King's- Arms  tavern  t 

Savage,  Yes,  that  was  some  time  after* 

M,r.  fazakerley.  How  k>ngP 

Savage.  A  httle  before  he  was  taken  iO  of  Ibt 
small  pox. 

Mf.  Fazakerley.  flow  lon^  before  P 

Savage.  About  a  week  or  fou  r  days.  I  was 
in  company  with  some  other  gentlemes,  and 
Bambridge  came  in,  and  said  he  had  hreo  wi(b 
Mr.  Castell,  and  that  an  unlucky  accident  bad 
happened ;  and  tbat  Mrs.  Coitett  had  meo- 
tloned  tbe  danger  the  man  was  in  tbat  wai  ill 
of  the  small  pox,  and  Bambridge  told  as,  M 
Mr.  Castell  seemed  to  be  much  aflected,  asd» 
gave  bim  vast  uneasiness. 

L.  C.  J,  Was  this  before  Mr.  Citfteff « 
taken  ill  P 

Savage,  I  was  ^t  supper  in  tbe  KingVAnns 
tavern,  in  a  room  behind  the  bar ;  then  Bam* 
bridge  came  in  and  told  us,  that  ha  had  been  at 
Corbett's  house,  and  Corbett's  wife  h^.  °°"J|]' 
tunately  mentioned  the  persort's  ha^iog  ^ 
small  pox ;  and  that  Mr.  Castell  se&aed^'^ 
turn  pale ;  and  it  gave  him  pain  to  see  ^'' 
Castatt  so  much  sh^ed.      ^ 
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Mr.  JUeda.  Yoa  my  thftt  yon  told  Batn- 
bndffe,  the  first  time  of  gotn^  to  bim,  of  the 
snail  pox  hahiflrtbe^,  and  yoa  returned  im- 
mediately to  Mr.  Castell  f ^Savage.  Yes. 

Mr.  netvts.  Was  that  the  first  day  of  his  be- 
ing in  coslody? 

&W.  Yes,  I  take  it  to  be  so. 

Mr.  K€evef ,  Yon  ssy  yon  went  the  next  day 
aignin  f — Savage,  I  believe  it  was. 

Mr.  Reeca,  Did  yon  ro  by  order  of  Mr. 
Caslell? 

Smvase,  At  the  request  of  Mr.  Castell. 

Mr.  Iteetes.  What  did  Mr.  Castell  desire  yon 
t»  my  the  next  day  to  Mr.  Bambridge  ? 

jSmwe.  The  very  same  thing. 

Mr.  Keevew.  Was  there  any  ttilng  mentioned 
as  to  the  place  Mr.  Castell  desired  to  be  car- 
ciedto? 

iSsMtfe.    It  was  to  his  oira  lodging. 

Mr.  Reeves.  Was  ther«  any  other  place 
'mentiooed  r-^iSeioage.  No. 

Mr.  Reeves,  Were  there  any  endeaYOorsimed 
by  Bambridge  to  take  bim  out  of  that  place  f 

Sanage.  No,  I  do  not  know  it. 

Mr.  rUmer,  How  many  timaa  did  yod  go? 

S&oage.  TwOy  three,  or  foor  times. 

Mr.  KettUby.  1  think  he  iaid,  it  wonld  be  an 
SnoonYeoieoce,  and  that  be  cared  not  to  go  to 
Corbett's?— &9flge.  Yes. 

Mr.  Strange,  I  ask  you,  wbrther  yoa  said  it 
was  the  first  day,  or  not,  before  he  went  to  Cor- 
beCfs?-nSa«agc.  No.  . 

Mr.  Sirange,  Did  yoa  see  him  there? 

Savage,  Yes. 

Mr.  Strange,  How  was  his  uiagte  f 

Savage.  1  did  not  hear  him  complain. 

Mr.  Strange.  Did  you  go  with  any  other  r«- 
qiieat,  than  that  he  might  go  back  to  his  lodg- 
ing  ? — Savage.  That  was  the  request  by  me. 

Mr.  Reeves.  What  was  the  answer  thalast 
time  yoa  went  to  Bambridge;  whether  he  did 
not  say  he  was  in  execution  ? 

Savage,  f  cannot  lake  upon  me  to  say. 

L.C.J.  I  think  what  yon  said,  was,  that  it 
had  been  signified  by  Corbett,  that  Mr.  Castell 
was  to  be  locked  up  there,  and  it  had  been  sig- 
nified |o  bim  that  the  small  pox  was  there? 

Savage.  Yes. 

L.C.J.  What  place  was  it  at? 

Savage.  1  can't  be  certain  whether  at  the 
Kay's- Arms,  or  bis  lodginos. 

Mr.  tee.  Do  you  know  me  day  he  fell  ill  ? 

Savage,  1  can't  toll. 

Mr.  Lee,  Was  he  well  before  he  went  hito 
Corbett's?— Ssicage.  Yes,  he  was. 

Mr.  Lee.  When  he  went  into  Corbett's,  the 
14th  of  November,  was  he  well  then  ? 


SaVage.  Yes. 
L,dj. 


Did  henot  tolk  that  it  was  fatal  to 
his  family  ? 

Savage.    Yes,  ixA  sud  if  he  caught  it,  it 
weald  kill  him. 

X.  C.  y.    Did  yoa  acquaint  Bambridge  of 
that? 
/   Savtige.  IdidtollbimitwonlitbefktaL 

L,  C.  J,    Was  the  meseage  the  same  as  the 
ifstr— Af«fl^«.  I  wentim  de samvoicwige. 


Mr.  Lee.  Bow  many  times  did  yoa  fp  ? 

Savage,  Four  or  five  times. 

Mr.  ijee.  How  long  before  Bambridge  came 
in  into  the  King's- Arms  tatrem,  before  that  dis- 
course happened? 

Savage,  1  bdiere  the  same  day. 

Bbmiridl^e*  I  detiie  a  question  may  be  asked 
the  witness,  whether  he  came  in  relation  to 
some  suits  of  Mr.  Castell  ? 

Mr,  Lee.  We  must  oppose  that. 

X.  C.  J.  It  ia  between  party  and  party,  his 
counsel  must  ask  qnestions. 

Savage.  I  did  understand  there  was  a  nego* 
datioa  carried  on  by  Bambrid^  for  Mr.  C^ 
tell,  between  bim  and  the  printer ;  and  Mr. 
Bambri^  did  tell  me,  that  he  had  madie  an 
end  of  it  for  40l,  or  60/.  hot  I  k&ow  oothing 
tfit. 

Mr.  Strange,  Did  not  you  come  about  one 
Corll?— iSow^e.  I  know  nothing  of  it 

Mr.  Strange.  Did  you  come  to  Bambridft 
as  to  Mr.  Cnril's  being  security  ? 

Savage,  I  believe  I  did,  Jind  said  he  was  a 
proper  man  for  security,  being  a  man  of  aub- 
stance. 

Shortiit 


Mr.Xea.  DidyoagotoMr.  CaftsUwhenM 
CortMtt'a? 

Shartii.  I  went  to  Mr.  CaateH  atCorbett'% 
the  morning  after  be  was  in  custody. 

Mr.  Xse.  WhatpMsed? 

Shortis.  Mr.  Castell  said,  he  had  be«i  very 
ill  used  by  his  erediton,  and  believed  they  haia 
been  in  combination^  and  had  eembintfd  witl^ 
Mr.  Bambridge. 

MT.Strange»  Were  y  on  frequently  with  Mc 
Castell  while  be  was  at  Ceritett's  heose  ? 

Shartii,  Yes. 
.  Mr.iS/raage.Daringthetimeyoiiwerethara^ 
what  manner  waa  he  aaed  in  ? 

Sbartu.  Mr.  Bambridge  behaved  towaids 
him  very  gentleman-like,  ao  did  Mr.  Corbett*. 

Mr.  Strange*  Did  yea  ever  hear  hbn  cam- 
plain  ?—5Aor/is.  No. 

Mr.  Strange.  When  did  yon  Ust  aee  him  ? 

Shortis,  A  day  or  two  before  he  died. 

Mr.  Strange,  Did  he  complain  qf  Mr*  Cor- 
beu's  ill  usage  then? 

ShortisTl  believe  he  had  every  thing  he 
wanted  fiom  Cerbett'a. 

Mr.  Wynn.  Did  Mcomphaoofaay  herdahif 
in  being  carried  to  Mr.  Corbetl'a  heose  f 

Shortis,  Yes. 

Mr.  Wynn,  Who  did  bd  eompUis  ef»  hii 
creditors,  or  Mr.  Bambridge  ? 

,L,  C,  J,  That  is  not  evidence. 

JakmSarrigetwan. 

Mr.  Lee.  Did  yon  go  at  any  time  ftom  Mr. 
Castell  to  Mr:  Bambrioge? 

Surrige.  1  went  two  or  three  fimei. 

Mr.  Lee.  When  did  yoa  see  him  ? 

Surrige.  1  went  in  the  month  of  Ncvember. 

Mr,  Lee.  What  time? 

Surrige,  About  fourtieen  days  in  the  time  ^f 
the  tern. 
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Mr.  L$e.  That  was  aboDt  the  middle  ^  No- 
Tember ;  it  was  before  he  was  taken  ill. — ^Did 
jousee  him  atCorbett'sP— iSiurri^e.  Yes. 

Mr.  Lee,  When  you  went  to  Mr.  Bambridge» 
what  did  you  go  with  ? 

Surriee,   Two  letters. 
.   Mr.  Lee,  Did  you  go  by  word  of  mouth  f 

Surrige*  No. 

Mr.  Lee.  Had  you  any  answer  to  these  let- 
ters ?  Did  you  ddivec  them  to  Mr.  Bambridge  ? 
fM  he  ^f e  any  answer  P 

Surnge.  He  8atd»  he  would  wait  upon  BIr. 
Castell. 

.  Mr.  Reeveg,  Had  you  any  discourse,  con- 
•eming  his  confinement,  with  Mr.  Bambridge? 
,   Surnge,  No. 

'  Thomai  Goodman  sworn. 

r  Mr.  Reeves,  Were  you  at  any  time  at  Mr. 
Corbett's,  when  Mr.  Bambridge  and  Mr.  Cas- 
kll  were  together? 

Goodman,  I  was  confined  a  prisoner  there. 
.  Mr.  Reeves.  Did  you  remember  any  oonier- 
aatton  between  them  two? 

Goodman.  1  was  a  prisoner  there,  and  Mr. 
Bambridge  came  into  Corbett's,  and  sent  for 
Mr.  Castell  down  stairs ;  and  Castell  said  to 
Mr.  Bambridge,  he  had  sent  to  him  two  or 
three  times,  and  never  could  fiave  the  happi- 
aess  to  see  him ;  Bambridge  said  be  was  very 
sorry  for  that;  and  Mr.  Castell  deared  of  Mr. 
Bambridge  either  to  go  into  the  house,  or  the 
rules,  for  the  distemper  raged  there. 

Mr.  Reeves,  What  do  yoa  mean  by  the 
ftouse?  To  go  into  the  gaol?  Tell  the  dis- 
course that  happened ;  what  did  Mr.  Casldl 
say? 

Goodman,  Mr.  Castell  sud,  the  distemper 
raged  in  the  house,  and  the  distemper  would  be 
4he  death  of  him ;  and  Bambridge  made  an- 
swer, that  he  should  neither  go  into  the  house, 
«ior1nto  the  rules,  unless  he  gavehmisaoha 
sum  of  money, 

Mr.  Reeves*  Where  were  yott  when  you 
heard  this  discount  P 

Goodman,  I  was  at  the  bar,  ashing  ibr  some 
bread  and  cheese. 

Mr.  Lee,  When  Mr.  Bambridge  said  he 
should  not  go  into  tbeiiouse,  or  into  the  rules, 
'What  Jid  Mr.  Castell  say  ' 

Goodman,  That  he  bad  given  security  se- 
veral times,  and  fresh  bail,  and  that  he  would 
not  give  any  more. 

Mr.  Reeves.  Did  Mr.  Bambridge  deny  that  ? 
(  •  Goodman,  No,  I  did  not  hear  it. 

Mr.  Reeves.  Where  did  Bambridge  order 
himtobeputf 

Goodman,  Ue  then  ordered  Corbett  to  put 
him  into  the  tap-room,  and  then  he  went  up. 

Mr.  Reeves.  How  long  did  he  stay  tfaei«  ? 

Goodman-  About  four  minutes. 

X.  C.  J,  What  time  of  the  year  was  this  ? 

Goodman.  About  the  month  of  November. 

Mr.  Reeves,  Did  Castell  complain  of  any  ill- 
Bess? 

^,  Goodman,  Tlie  next  morning  he  came  down, 
and  said  to  Mr.  Corbett  he  was  very  ill,  and  de- 


sired a  fire  to  be  made  in  bis  ropm,  and  I  be- 
lieve he  never  came  down  again. 

Mr.  Reeves.  How  often  did  Mr.  Gaslell  re- 
peat this  to  Mr.  Bambridge  ? 

Goodman.  He  desired  two  or  three  times  im 
go  into  the  ^d,  or  to  the  other  place ;  and 
Bambridge  said  he  should  not  go  to  either, 
without  a  sum  of  money. 

Mr.  Reeves,  What  sum  was  it  ? 

Goodman,  I  did  not  hear  the  sum. 

Mr.  Reeves,  Where  was  this  ? 

Goodman,  At  the  bar ;  I  wae  standing  at 
the  bar  asking  for  bread  and  cheese. 

Serj.  Darnell  How  long  were  yon  there? 

Goodman,  Four  or  five  minutes. 

Set}.  Darnell,  How  long  were  you  a  prisoner? 

Goodman,  Four  or  five  mootlu. 

Serj.  Darnell.  Did  you  see  them  together  ? 

Goodman,  No,  it  was  impossible  for  me  lo 
see  them,  the  door  was  shut. 

Serj.  Darnell.  Did  you  never  give  any  testi- 
mony before  ?~G0O(ima».  No. 

Seij.  Darnell.  When  were  you  discfiarged  f 

Goodman.  By  the  act  of  paniamenL 

Mr.  Keiikby,  How  came  it  yoa  were  not 
examined  before  ? 
.  Goodman.  IdonHfcnow. 

^r.Kettki^,  Did  vou  make  any  declaration 
of  this  matter  to  any  body  ? 

Goodman,  I  gave  this  account  to  aevcraly 
particularly  to  Mr.  Houghton. 

Mr.  Keitleby.  Did  yon  hear  of  this  trial  f 

Goodman,  I  heard  something  of  it. 

Mr.  Kettlehf.  Are  you  subpoenaed  F 

Goodman,  I  am  not  subpsenaed. 

Mr.  Kettleby.  Where  have  yoo  been  niee 
you  was  dischaiged. 

Goodman,  In  my  busineBS. 

Mr.  KeHkby,  What  business  P 

Goodman,  A  printer. 

Bambridge,  My  lord,  there  is  a  person,  Mn 
Botwright,  stands  behind  the  evidence  to 
prompt  them,  I  desire  he  may  be  removed  from 
that  place. 

L,  C,  X  Let  him  go  to  the  other  side. 

■  Sutton  sworn. 

Mr.  Lee,  Did  you  know  Mr.  Castdlf 

Mrs.  Sutton.  Yes. 

Mr.  Lee.  Did  yon  know  he  had  the  small- 
pox P 

Mrs.  Sutton.  Yes;  Mr.  Corbett  sent  for 
me,  and  desired  me  to  look  after  one  White,  but 
I  could  not»and  Mr.  Castell  was  standing  there, 
and  said  be  was  afraid  of  the  sanalUpox^  and 
said  that  he  was  afraid  that  I  had  them,  ob- 
serving something  like  a  pimple  upon  my  face. 

Mr.  Lee.  Was  there  any  thbg  upon  your 
face? 

Mrs.  SuttoniTiot  nothing  but  what  is  now. 

Mr.  Reeves.  Waathat  after  he  was  in  custody 
atCorbetl's? 

Mrs.  Sutton^  He  was  not  a  prisoner  then 
there. 

Mr.  Reeves.  .Were  you  in  t\ke  house  wlmn 
Mr.  Castell  was  ill  ?      , 

Mrs.  Sutton.  I  sat  up  tb^mgbt  he  died.     . 
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©w  art  Appettljbr  Murder, 


Kr.  ItMMf.  Can  you  idi  the  day  of  the 
month?— Mra.  iStttf^ofi.  1  cannot  tell. 

Mr.  Rteva,  Do  you  know  the  month  ? 

Mn.  Sutton.  1  can't  tell,  it  was  beibre 
Christmas. 

Mr.  Fatakerley,  What  distemper  did  he  die 
off — ^Mra.  Sutton,  The  small-pox. 

-  WeUhrook  sworn* 
Mr.  FuakerUy.  What  do  yon  know  of  Mr. 
CasteU's  fear  of  having  the  amall-pox  F 

Watbrook.  I  hare  been  Mr.  Castdl's  neigh* 
boor  twenty  yearsy  and  often  beard  htm  say* 
thai  lie  was  rery  much  afraid  of  the  amali-poz* 


>  KMurjf  sworn. 


Mr.  JSureiberJey.  Do  yon  know  that  about  the 
i4jth  of  Noremter,  and  so  for  a  month,  irom 
thaA  time  till  December  last,  there  were  em^y 
moms  in  the  prison? 

Kilhu^  Yes,  there  was,  one  of  the  moat 
commodious  rooms  in  the  pdsen. 

WU.  FasukerU^.  Wheiewasitr 

KUbury.  Uponepair  of  stain,  No.  16»  wainA- 


Mr.  Ftmakerky.  Was  there  any  ether  room  ? 

EiWury.  Yes,  one  wheie  they  kept  the 
lomberin. 

Mr.  FasnkerUg.  Were  there  other  honsss 
where  there  were  rooms  as  oonfenient? 

KiXburu.  I  don't  know  of  any. 

X.  C.  /•  What  time  were  the  rooms  empty  f 

KiUmry,  From  the  latter  end  of  October,  till 
Hm  4th  or  5th  of  December. 

— — -  Booth  sworn. 

Mr.  Fatdhtrley.  You  hear  the  question, 
lyrhether  from  the  middle  of  November  till  the 
latter  part  of  December,  any  rooms  convenient 
were  empty? 

Booth.  There  were  the  same  two  rooms  as 
Kilbury  mentioned. 

Mr.  FoMaktrlty.  How  long  were  they  empty  ? 

Booth,  They  were  empty  about  a  month ; 
from  the  latter  end  of  October  till  the  4th  of 
December. 

Mr.  Foxakerky,  Do  you  know  any  thing  of 
n  house  that  there  was  room  in  ? 

Booth.  I  don't  know  any  thing  of  that 

•  ■  •  ■   '  Ctotfocr  sworn. 

Mr.  Faxakerl^.  Do  yon  know  that  about 
the  oriddle  of  November,  1728,  and  so  till  some 
time  in  December,  there  was  any  convenient 
bouse,  as  convenient  as  Corbetf  s,  to  put  pri- 
soners in? 

CUaoer.  There  was  one  room.  I  was  first 
at  Corbett's,  and  ftom  Corbett*e  ordered  to 
Brown's:  it  was  the  latter-end  of  November, 
or  banning  of  December. 

Mr.  FaxakerUy,   Was  there  room  there  ? 

doner.  Yes,  there  were  seven  beds  made 
there,  and  but  four  or  five  prisoners  in  the 


Mr.  Faxakerley.  Was  the  small-pox  at  Cor* 
belt's?— Cfcowr.  Yes. 

Mr.  Faxakeriey,  Was  that  house  mtde  use 
•fasCoibett's.^-.Cfea9cr^  Yes.   . 
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Mr.  Strange,    Was  it  fitted  upf 

Cleaver,  Yes,  so  fitted  up  as  to  have  pri» 
soners  in  it. 

Mr.  Strange,  Were  not  Uie  workmen  at 
work?— C/eoTT«r.  No. 

Mr.  Fajtakerley,  We  shall  call  no  more  wit- 


Serj.  Darnell,  I  am  counsel  for  the  deftn- 
dants.  The  gentlemen  on  the  other  side  say, 
that  this  is  an  appeal  that  is  brought,,  with  a 
good  ded  of  commendation  of  the  widow ;  that 
she  was  following  the  mnrder  of  her  husband  \ 
and  that  she  traced  it  with  a  full  conviction, 
that  though  one  had  been  acquitted  for  it,  yet . 
she  shouM  now  convict  both,  therefore  she 
waited  for  this  opportunity  of  laying  it  before 
the  Court. 

I  shall  not  Ufs^  notice  what  passed  upon  that 
occasion,  but  observe  to  you,  gentlemen,  what 
is  alleged  in  the  appeal:  the  appeal  has  charg- 
ed, tiiat  these  two  defendants  did  with  force 
and  arms  make  an  assault,  and  did  foloniously 
take  and  imprison  Robert  Castell,  without  hu 
consent  and  against  his  will,  in  the  house  of 
Richard  Corbett;  that  there  they  did  imprifikm 
him ;  and  that  in  that  house  there  was  one  Jo- 
seph Whitethen  ill  of  the  small-pox,  a  distemper 
the  said  Castell  was  greatly  afraid  of;  and  he 
believed  he  should  die  if  he  had  them. 

That  bebg  there  confined,  he  caught  the 
small-pox  and  died. 

I  cannot  but  say,  it  is  something  new,  and 
an  uncommon  accusation  of  murder :  but  so  ftr 
I'll  go,  that  if  people  do  wickedly,  they  shool^ 
answer  for  it. 

There  is  first  a  great  deal  to  be  considered. 
As  to  the  first  point,  whether  he  was  legally 
fiiken  and  imprisoned  ?  I  think  there  is  no  evi- 
dence as  to  that  but  Hopkins.  He  told  you  be 
was  Dfresent,  and  saw  €k»rbett  come  to  Under- 
wooo's,  and  told  him  his  bail  had  surrendened 
him,  and  told  him  he  must  carry  him  away  to 
prison,  and  told  him  he  was  sorry  for  it. 

This  is  the  unlawfully  and  feloniously  ear* 
rying  him  there. 

He  told  you  he  had  the  warden's  authority ; 
as  he  was  bis  agent  and  tipstaff,  he  was  put'to 
take  him ;  he  must  take  him,  and  did  it  hj  the 
authority  of  the  warden,  as  lie  was  his  officer; 
this  was  the  general  anthoritr :  this  is  the  sin- 
gle evidence  of  the  first  taxing  the  man.  I 
submit  it  to  your  lordship's  direction,  that  there 
is  nothing  unlawful  in  tnis. 

The  next  is,  that  he  was  carried  to  the  house 
where  White  was  sick  of  the  small-pox.  W  hat 
is  the  evidence  as  to  that?  Every  body  that 
speaks  as  to  that,  sahl,  the  small-pox  was  over 
ten  days ;  if  it  was  over  ten  days,  whetk  is  bte 
said  to  be  nek  ?  When  is  the  small-pox  to  end? 
What  is  the  eonseonence  of  his  coming  there  ? 
That  he  dreaded  tne  distemper,  caugnt  it  and 
died.  That  the  eatchmg  it  was  from  the  14th 
of  November,  Ml  the  4th  of  December,  which 
was  near  three  weeks ;  this  comes  out  to  be  % 
month  after  the  man  had  the  small-pox.  H 
was  latrful  when  he  was  carried  thet^; 
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As  it  is  aucisooaUe  to  vvppose  i^  timt  of 
catching  tbeaosll-pox,  are  iH»t  you  to  judge  ? 
It  is  60  geoeral  a  distemper,  there  is  baitllj  ooe 
lo  a  bundrfid  in  this  town,  that  has  not  caiv^^ 
it  Is  it  beoause  he  bad  tbe  small-pox  there, 
that  they  had  a  feloaious  inteot?  Weretb#re 
all  these  circamstaDces  to  make  it  appear?  This 
is  the  dreumstance  that  must  be  left  to  j^ou, 
Ibe  general  credit  that  Mr.  Cambridge  received 
fiom  almost  i|ll  the  witne«es,  that  he  treated 
liim  ctTillT,  and  that  eYeu  Mr.  Bambridge  dad 
boainess  tor  him»  till  it  come  to  Goodmaoi  and 
Goodma*  gives  ao  odd  account  to  von,  if  yon 
tan  believe  it.  He  says,  he  stood  at  tbo  bar 
{which  in  a  pttblic-hooso  is  very  noisy) ;  and 
s^Ts,  thai  he  heard  a  talk  tbrouffh  the  door 
wnicb  Witt  shot,  and  he  took  it  to  oe  Mr.  Cas- 
tdl's  voice ;  and  he  said  he  desired  to  have  the 
libtrty  of  the  roles,  finr  the  distomper  raged  in 
fhf  bouse. 

For  a  man  to  hear  this  at  the  bar,  when  tbe 
doov  was  shut,  and  that  this  shoohl  be  a  secret 
«•  long,  is  very  extraordinary. 

I  must  observe  to  you,  gentlemen,  (hat  Good- 
BQiaA  was  a  prisoner;  and  if  this  evidence  had 
keen  thought  matorial,  the  vigiknee  and  » 
dqstiy  used  to  find  him  ool  ^d  very  com* 
jnendable  it  was),  it  was  impossible  to  think  it 
skooki  be  ttttdisooveredy  wbcre  so  vigilant  an 
cnooiry  was  made. 

This  is  the  only  thing  that  shews  any  ini- 
quity in  Bambridge.  Here  is  a  man  that  wants 
to  ffo  into  the  libcrtv  of  the  roles;  is  a  gapler 
to  m  him  ?  If  a  ^[aoler  desires  money,  1  do  not 
know  that  it  is  illegal ;  it  was  after  his  bonclB 
were  given  op ;  it  would  have  turned  upon  bis 
own  besd  if  be  had  gone  away ',  be  must  have 
been  answerable. 

He  cbaigoB  him  with  so  monstrous  an  inir 
probability  (it  is  impossible  to  think  he  said  it), 
that  we  roust  submit  it,  whether  any  credit  can 
be  given  to  such  evidence. 

I  chuse  to  mention  Mr.  Bambridge ;  but  1  am 
more  particolarlv  concerned  for  Mr.  Corbett. 

They  have  called  several  witnesses,  and  tbev 
say  Mr.  Corbett  used  him  very  well.  And  this 
is  alleged  to  be  evidence,  that  where  witness^ 
are  wantiiig,  the  man's  declaration  upon  his 
lleath-bed  is  evidence ;  because  that  it  may  be 
done  witlioot  the  privity  of  any  one  ebe ;  and 
that  a  man  at  that  time  would  have  regard  to 
himself  in  what  he  said.  What  was  this  de- 
coration P  If  I  die,  I  lay  my  death  to  Bam- 
bridee ;  but  he  is  not  certain  that  the  man  did 
lay  the  misibrtmie  of  being  brought  into  prison 
to  Bambridge ;  but  if  he  did  die  oy  catching  it 
from  White,  or  being  confined  in  a  close  air, 
ifldtethe  prison  is  the  occasion  of  my  death, 
and  consequently  the  keeper.  Is  there  any 
consequence  can  be  drawn,  that  there  was  a 
felonious  intentF  There  is  nothing  at  all  from 
Corbett 

But  as  thej  have  taken  op  a  good  deal  of 
time  in  sbewmg  thatit  was  a  crime  carrying 
kim  to  GorbeU's,  dioMrh  I  apnrefaend  it  i  not 
material,  wo  shall  make  it  pUiin  thatit  was  no 
oriMsdaU. 


Imnsttake  notice  as  to  thi«,  that  It  wss  in- 
sinuated  from  circumstances.  Tbcy  bti;iicih 
deavonred  to  shew  Mr.  Castcll  received  mi 
and  alleged,  that  Uiis  money  was  to  be  got 
from  him ;  this  money  wss  the  means  of  bii 
bfing  used  ilU  When  they  came  to  prove  tbis, 
they  only  shewed  that  a  note  was  drawn  upoa 
Woodward.  If  he  had  any  money,  might  l» 
not  have  paid  ft  to  his  creditors? 

Tbe  next  tiling  I.shidl  lake  notice  ofis,  ss  to 
theboncb.  FroT»bly  the  bimds  that  had  hccA 
gi rente  Mr.  Hogrins  wcra  delivcnd  to  Mr. 
Bambridge.  Mr.  Bambridge  said  he  bad  bat 
one ;  and  if  it  was  taken  in  the  manner  eras 
said  by  their  witnesses,  it  did  not  appear  io  toy 
manner  oppressive;  for  Chambm  ssid  he 
would  surrender  him. 

When  Peter  EMam  was  examined,  be  wik 
«sked,  whether  Bambridge  said,  that  be  wosM 
not  have  them  surrender  him  ?  Be  made  u* 
•wer,  that  he  said  something  to  that  cffeot; 
and  it  was  said,  that  these  Ixmde  were  giveo  it 
bene  eite ;  theretbre  the  warden  was  to  btve  a 
leasonabltt  time  to  enquire  into  theaeeontwi; 
so  it  may  be  likewise  tsken  by  tbe  eircoB^ 
stance,  that  he  desired  to  have  a  keeper  with 
him,  end  be  woehl  pav  for  it.  What  basird 
does  the  gaoler  run,  if  two  or  three  pefson 
coflie  to  bim  to  adk  tbe  iibeMies  of  tbe  folei, 
and  he  gives  it  them,  and  tbe  men  eseipe?  It 
not  he  to  answer  ibr  them  f  If  that  was  tbe 
case^  a  beeper,  wbieb  is  tbengfat  to  be  a  bene- 
fieial  office,  woold  be  eoon  raided  by  aels  of 
good-nature. 

As  to  the  case,  itataads  thus:  Mr.Caslell 
was  first  committed  the  18th  of  June,  1TS8, 
and  it  is  costomarjr  to  bring  pruRmen  fint  to 
this  house.  Hopkins  says,  it  is  commoo  ibr 
prisoners  to  desire  to  be  there,  for  tbejr  btfe 
better  convenience  to  transact  what  busmen  b 
to  be  done,  than  to  trouble  their  friends  to  gp 
into  the  gaol.  Hopkina  says,  that  it  was  coitt- 
mary ;  and  from  thn  house  he  did  give  secoiity 
and  went  to  his  lodgings,  and  continned  thecp 
till  his  security  wouM  not  stand. 

When  this  man  was  brought  in,  he  happened 
to  be  an  intimate  acquaintance  with  one  Mr. 
Vanderbank,  who  spoke  himself,  and  ^  ef- 
veral  others  to  speak  to  Mr.  Bambndge  is 
his  behalf.  He  will  ffive  you  an  acooiiot  of 
theverjf  credhers  coooiog  to  aurrender  bin ; 
and  it  is  nothing  kai  a  man's  creditors  as 
come ;  and  these  people  will  shew  wilb  whet 
favour  Mr.  Bambndge  treated  him,  and  tb«> 
he  destfed  Mr.  Bambridge  to  assist  blm  io  bif 

efWn.    '  ._L^.«. 

Gentlemen,  he  was  removed  from  Coneti^ 
to  bis  lodgings,  and  continued  there  till  bit  «^ 
curity  surrendered  him ;  and  we  shall  fbev 
yout  that  BI^.  Castell  sent  to  Mr.  Cocbirtt^ 
that  this  room  might  be  made  eoovenieDt  aod 
fitfor  him;  whichstrikesoutthefirstpsrtUibe 
appeal ;  and  if  we  prove  he  desired  to  be  thertf 
that  strikes  out  the  whole ;  tlierelbre  there  wu< 
be  an  end  of  the  whole.  The  man  is  csrriea  ts 
the  house,  but  tbe  communication  beteees 
them  wasupCWopairofitoirB:  foribevOotf 
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ses  My,  Wyte  Uy  up  tbrM  pair  of  vteirt  id 
one  bouse,  and  Castell  lay  up  ooe  pair  of  atairt 
ill  another.  Was  there  any  niori'  danger  lying 
here  than  in  the  next  house?  The  witnessflB 
say,  White  never  came  down,  and  nobody  in- 
si^ed  that  Castell  went  up ;  he  most  hare  been 
a  aMulmaii  if  ke  did.  When  we  shew  you  that 
be  came  there  at  hia  own  desire,  and  had  the 
bed  and  bedding  at  his  own  detire,  we  mutt  say 
that  thia  distemper  was  the  risitation  of  God. 
and  came  to  him  as  to  other  jjeople. 

We  shall  <»U  a  good  many  of  the  people  who 
were  his  security,  to  prove,  that  as  soon  as 
they  were  enquired  after,  tbey  were  admitted  to 
stand. 

Gentlemen,  after  the  last  bond  was  given, 
he  migiit  hare  i(oiie  about  his  business  if  he 
would ;  and  that  bond  was  given  de  bene  ene  ; 
tod  therefore  in  the  power  of  the  warden  to  let 
them  in  or  not.  We  will  call  our  Hstnesses, 
an  J  shew  you  how  long  White  had  been  well  be- 
fore Mr.  Castell  came  there;  that  be  bad  taken 
three  times  physic;  but  for  fear  of  any  aoci- 
Jeiit,  because  there  were  other  prisoners  in  the 
house,  they  did  not  le(  him  come  down.  This, 
gentlemen,  we  shall  be  able  to  prove  by  several 
wimesses ;  %%lncli  if  we  do,  you  will* find  the 
)»rifiooers  Not  Guilty. 

Serj.  £yre.  My  lord,  and  you  gentlemen  of 
the  jary,  I  am  ol  counsel  of  the  same  side.  1 
shall  oot  go  over  the  whole  cose ;  but  only  ob« 
ttrve  to  you,  that  the  gentlemen  on  the  other 
tide  were  conscious  that  they  had  no  positive 
proof,  therefore  they  have  artiully  gone  ahout 
to  prore  circumstances. 

They  say  that  Mr.  Castell  had  UbL  paid 
him ;  and  having  this  money,  Mr.  Baiubridge 
knew  of  it,  and  consequently  was  making  use 
of  endeavours  to  extort  the  money  from  him. 

Tbey  are  fiir  abort,  in  that  tbey  called  some 
People,  who  only  proved  that  a  note  was  drawn 
opon  Mr.  Woodward,  payable  to  bim  or  bearer ; 
but  it  did  not  appear  that  Bambridge  bad  any 
part  of  it 

'niere  is  another  evidence,  one  Goodman, 
who  said  that  Mr.  Bambridge  had  a  view  to 
vet  some  of  the  money ;  one  would  have 
tbooght,  that  be  should  have  mentioned  a  par- 
Uciilar  sum.  That  seems  to  be  exceedingly 
«»stura],  for  the  answer  Castell  gives  is,  that 
■^rity  was  given,  and  he  would  f^ive  no  more. 
.  Consider,  gentlemen,  when  this  happened ; 
la  November,  when  all  the  securities  bad  been 
completed. 

jJl!i^  ▼wy  extraordinary,  that  this  witness 
Jboold  never  be  called  on  before,  and  very  par- 
»mr  that  be  should  hear  so  well.  He  wasat 
we  bar,  tbey  in  the  room,  and  the  door  shut ; 
}^^  genttemen,  1  am  mstrocted  to  say,  tlmt  it 
{■Mapossible  to  hear  what  any  person  says 
leiuiid  the  bar,  that  sUnds  on  the  outside  of 

Itiiiisii^  to  take  securities  before  their  cir* 
2>^^cei  are  enauired  into.  What  then  is  the 
2?i  -"^  •**'M  if  their  circumstances  are 
r»tifnot  they  don't, 
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Boss  tbte  stands  this?  If  these  bonds 
wereezeented  on  the  9nd,  this  man  fell  aich 
on  the  3d»  and  this  one  bond  was  only 

delivered  over  to  the  principal,  as  a  bond  m 
bene  esie. 

What  I  should  apprdiend  was  neoeasair  fon 
them  to  produce^  were  the  facts  in  the  deefara- 
tion,  that  be  was  foreibly  taken  away  out  of  bis 
l<Mlginga»  and  carried  to  Corbett's  house :  they 
admit  them  as  prisoners;  and  so  far  from 
force,  that  some  of  the  sureties,  on  the  14tb  of 
November,  said,  that  they  would  stand  ne 
longeri  and  desired  BIr.  Castell  to  betaken  care 
of. 

Tbey  say  it  was  very  wrong  looarry  bim  t». 
a  sponging-house ;  a  victualling- house  it  is, 
but  it  don't  appear  to  be  a  sponging-bouse  } 
c^ery  gentleman  is  used  according  to  bis  cir-> 
cumstances ;  they  pay  one  shilling  for  their 
dinner,  which  is  very  reasonable,  aim  Hopkhia 
said  well  deserves  it  We  say  it  is  exceedingly 
lawful  to  put  prisoners  there;  it  is  lawful 
and  as  lawful  as  bis  own  lodp[ings,  and  any 
place  in  the  liberty  of  the  rules  is  lawful.  Thie 
IS  not  all ;  he  went  first  to  the  tavern,  and  hie 
servant  bespoke  a  room,  and  had  the  very  roona 
he  bespoke ;  and  we  apprehend,  Corbett  had  a 
lawful  authority  to  carry  bim  there. 

There  is  another  fact  they  have  aliased,  t 
must  beg  leave  to  take  notice  of;  tbat  While 
was  sick  at  this  very  time,  and  in  thia  very 
house. 

These  two  chargea  are  necessary  to  be 
proved ;  but  bow  have  they  proved  them?  li 
appears  that  these  were  two  distinct  houses, 
two  distinct  stair-cases;  and,  in  my  jodgment« 
1  apprehend,  appear  to  be  two  houses,  not  one. 

As  to  White's  being  sick  at  that  time,  it  an* 
pears  be  was  not  sick,  and  we  shall  shew  be 
bad  taken  three  puiges. 

It  is  not  only  necessary  for  them  to  prove 
that  this  man  was  sick  at  the  time  Castell  came 
there,  and  tbat  he  was  unlawfully  carried  tbere» 
but  it  IB  necessary  to  prove  that  this  sickness 
was  infectious;  nut  Castell,  on  the  contrary, 
did  not  come  there  till  he  was  well. 

Does  it  not  appear  that  White  lay  op 
three  pair  of  staira,  and  was  enjoined  not  to 
come  oot  of  his  room,  and  that  he  continued 
there,  as  Noel  said,  all  the  time f  Where  was 
Castell  f  In  one  pair  of  stairs  in  the  wm 
bouae.  How  can  you  imagine  an v  infection  to 
come  from  the  garret  down  to  Mr.  Castell  in 
the  one  pair  of  staira  room  ?  Therefore,  it  was 
impossible  to  imagine  thai  diatemper  was  se 
taken. 

Here  ts  a  man  visited  with  the  small-pes, 
and  says,  "  Pray  kt  me  not  ffo  to  gaol,  but 
let  me  go  to  my  own  lodgings ;"  the  bail  sur- 
render h|m,  ^cause  he  was  not  safe  at  the 
place  where  he  lodged ;  therefore,  it  was  very 
ridiculous  for  him  to  ask  to  go  to  his  lodging,  . 
which  was  unreasonable. 

As  to  the  persons  that  were  his  seonrittes,  I 
don't  think  tney  were  his  friends  tn  fact ;  for 
these  aien,  who  before  were  drinking  at  the  bar 
of  this  houssi  designed  it  should  be  so. 
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I  miMl  htg  leare  to  make  Me  olieerffttkNi : 
Mippoee  there  were  eome  ef  the  prSeenerg  had 
tlieremall-pox,  and  apnaeaeroomes  le  tbegaeler, 
andfaysy  Here  is  Am  amaU 


wll-Mn  in  a  gfwrat,  I 
ty ;  1  don't  see  bow  il 


desire  to;ge  into  the  libert^ 
catibeafnmted,  lor  it  is  fmpoasible  for  that  or 
any  otber  gaoler,  if  a  oonta^iotis  distemper 
coaMs  into  R,  and  the  welt  praeners  desire  to 
go  oat,  lie  sboaM  rive  them  the  llbeitjf :  if 
eriminals  dboold  be  let  out,  it  is  very  plain,  in 
tfiat  case,  the  gaoler  anist  answer  for  them ; 
ao  I  apprehend  it  would  be  io  civil  cases: 
therefore  I  moit  eoncladewith  saving,  that 
my  clients  hare  done  nothing  at  all  but  what 
is  mmaBe  and  right 
Mr.  Keiiiefy.  My  lord,  I  am  counsel  of  the 
i  side ;  aM  we  wiH  call  omr  witnesses. 


— —  Chapjiel  uwom. 

Mr.  Keiikby,  Were  you  present  on  the  14th 
oC  November,  or  at  any  other  time,  when  Mr. 
CaBlell*s  seeurity  came  to  Mr.  Bambridge? 

ChappeL  Mr.  Chambers  came  and  said,  he 
was  detemrined  to  stand  security  for  Mr.  Gas- 
tell  no  longer ;  and  Peter  EUam  andCurH  the 
•ame. 

Mr.  Kmleby.  What  did  they  say  to  Barn- 
bridge? 

(Moppet.  That  they  gave  him  power  to  teke 
aim  npa 

Mr.  Kettkby.  Where  was  this  P 

ChappeL  At  Bell  Savage  yard. 

Mr.  Kettlehy,  What  did  Bambridge  say  in 
itoswerr 

Chappd,  He  believed  they  were  secure,  and 
«oold  not  hnagiue  the  reason  of  their  withdraw- 
inr  their  security. 

Mr.  KeHleby.  What  did  they  say  to  that  P 

ChappeL  Chambers  seemed  wiHingp,  but 
Cnrll  would  not. 

Mr.  Kettieby.  What  tesolotam  vras  taken 
upon  that? 

Chm^L  He  persuaded  Ellam  to  consent. 
Mid  nothing  more  waa  done  then;  and  we  left 
Castell  and  Bambridge  together. 

Mr.  KettUhp.  What  thne  was  this  f 

ChappeL  I  don't  know  the  day. 

Mr.  kettieby.  What  month  was  it  m  f 

ChappeL  In  November. 

Mr.  JCeUleby.  Tbe  i>egionhig,  middle,  or 
latter  end  ? 

ChappeL  f  cannot  tell ;  by  a  line  sent  to 
Mr.  s  the  attorney,  it  will  appear. 

Mr.  KeiiUhy,  How  long  before  be  was  car- 
ried to  Corbett's  house? 

ChappeL  Three  weelcs  or  a  month. 

Mr.  kettieby.  Do  yon  know  any  ^iseomt^ 
that  happened  between  them  a  little  before  he 
went  to  v)orbetCs  house  ? 

Chkppel.  Mr.  Chambers  came  to  Mr.  Bam « 
bridge,  and  told  htm,  be  would  be  aeenrity  no 
tomrer. 

Mr  Kettieby.  How  near  the  time  he  was 
MrriedtoCorbett's? 

ChappeL  The  next  morning. 

Mr.  ketiUby,  Give  an  aoconnt  wtet  passed 
Iha  day  before  be  wenttoCoibelfa. 


ChappeL  Chambers  was  twice  wilh  Mr. 
Bambridge  $  mid  tlife  6mt  lioM  Mv.  B«Bnbriil(»e 
desired  Mr.  Castell  might  not  be  survendercd  ^ 
Mr.Chambeni  wanted  two  or  three  davs,aad 
then  came  to  Mr.  Bambridge  agam,  to  let  bin 
know  he  would  surrender  him,  snd  miid  be 
would  be  his  security  no  lengvrs  and  Mr. 
Bamhridgeaaid,  if  he  would  deliver  liim  vp,  hw 
most  go  to  the  tipstaff's;  then  Chambers 
Went  to  one  Corbett,  And  Corbett  said,  tre  mnsc 
have  a  fee ;  then  Chambers  gav«  him  his  foe, 
and  Chambers  said,  he  was  at  the  King's  Arms.. 
Aboot  an  henr  atler  1  saw  Corbett,  Chambera 
and  Castell  together. 

Mr.  Kettieby.  What  did  you  aee  done  f 

ChappeL  That  is  all  I  know. 

Mr.  kettieby.  Did  not  you  go  to  the  Kiog'a 
Arms  tevem  ?•— Cilonpe/.  I^. 

Mr.  Kettieby.  Did  you  hear  the  secoritjr  say, 
they  would  com^ifsin  to  tbe  judges  about  it  T 

ChappeL  Mr.  -— —  an  attorney,  was  there. 

Mr.  kettieby.  What  did  the  attorney  aay  ? 

ChappeL  I  don't  know. 

Mr.  Kettieby,  Did  they  direct  him  to  teke 
him  up  ?    Whom  did  Chambers  speak  to  ? 

Chappel,  To  Mr.  Bambridge. 

Mr.  kettieby.  To  do  what? 

ChappeL  To  take  Mr.  Castell  in  custody, 
for  he  would  be  secoritjf  no  longer ;  and  desir- 
ed that  he  would  take  him  in  custody. 

Mr.  Strange.  What  did  Mr.  Bambridge  tell 
him  was  necessary  to  be  done? 

ChappeL  Bambridge  said  he  must  employ  a 
tipstaff. 

Mr.  Sttmnge.  WhatiKd  Mr.  Chambers  do  f 
Corbett? 

ChappeL  He  sent  to  Corbett  to  the  coffee- 
house, and  Corbett  said,  he  most  have  a  fee. 

Mr.  Strange.  When  was  this  ? 

ChappeL  Over  night. 

Mr.  Strange,   Did  Clmmbers  threaten  him  f 

ChappeL  Mo. 

Mr.  Seranee.  What  did  he  say  ? 

ChappeL  He  said  aometbing  about  giving  a 
fee  and  Corbett  went  to  the  King'a  Arms,  and 
said,  he  could  not  find  him. 

Mr.  Reewi  Fmit  of  all  Elkm  seemed  mi* 
easy,  but  afterwanls  was  not ;  Did  Pieter  fillana 
copoem  himself  afterwards? 

ChappeL  Yes,  he  sent  a  letter  to  Mr.  Soott 

Mr.  Reevee.  I  ask  yon,  whether  £llam  did 
not  consent  to  continne  before  he  was  takett 
up?— CAopDc/.  Yes. 

Mr.  Rteoei.    Did  Curil,  befbreMr.  CaateU 
was  token  op  ? 
«  Chamel.    f  don't  know  of  tM|t 

Mr.Keevei.  Yon  don't  know  af  any  ekbertf 

ChappeL  No. 

Mr.  Lee.  How  come  you  to  be  s^  modi  con- 
cenied?  \ 

Chappel.  1  wss  to  secure  Kllam  aM  myadf. 
I  was  so  much  concerned,  that  he  imd  I  were 
bound  for  three-fourths  of  1,000/. 

Mr.  Lee.  Who  went  with  you  to  BtobridlgB 
the  fonst  time?  1. 

ChappeL  I  went  along  tbe  €rst  ^ttora  to 
Bambridge  with  Peter  Bltautr  ami  Cur^ 
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Mr.  lee.   With  what  intent  did  yoa  g;o  ? 

ChappeL  I  went  with  Ppter  EHani  and  Corn 
with  as  Ifrtetft  to  delher- Mr.  CaMHI  up,  fbr  I 
bad  ffiven  aecurity  to  EHam  to  indetDiiifjr  him 
a  half  part 

Mr.  Lee,  To  indemnify  him !  Did  Bllam  de- 
dime  then  ? 

Ckappei,  He  seemed  indinable  to  conliDae/ 

Mr.  Lee.  Were  yoo  present  when  Bambrtdge 
Mud  he  must  go  to  the  tipstaff 'a? 

Chimel.  Yea. 

Mr.  Lee.   Was  be  aoqaainted  with  Carbettf 

Ckappel.  I  don't  know. 

Mr.  Lee.  Waa  there  aoy  body  meatioiied  at 
the  time  when  yoo  were  with  fiambrid|ge  f 

ChappeL  1  cant  charge  my  memory  with 
any  Dame. 

Mr.  Zee.  At  tbia  time  when  you  talked 
aboat  the  ttpsteff;  was  Eltem  and  CnrM  there  ? 

Mr.  ikJniAierlfy.  Pray  what  bond  was  that 
yoo  talked  of,  that  yoo  were  aecurity  in? 

Ckmppei.  1  doaH  hear. 

Mr.  Fatakerley,  Was  there  any  talk  then 
with  Bambridge how 4nQch  the  bond  wap  fbr? 

ChappeL  No. 

Mr.  FatakerlM.  What  was  tiie  bond  for  f 

Ckappel.  1  think  1,0002. 

Mr.  Slnm^e.  Yon  say,  upon  Baaifliridge*s 
ialerpoaition,  that  Ellam  was  radnoed  to  stand  ? 

Ckappel.  Yes. 

Mr.5lfaiife.  Was  Cni)l  the  same? 

CkapveL  Yes. 

Mr.  Stntnge.  When  waa  that? 

Ckappel.  That  was  the  first  time. 

Mr.  Siramge.  When  was  the  last  time  ? 

L.  C.  J.  1  don't  find  that  you  fixed  these 

tiVKt. 

-^^  Ckamben  swoni. 

Mr.  Strange.  Yoo  were  seemity  IbrMr. 
€)Mtdir— C£Ha6er9.  Yes. 

Mr.  Strange.  Oire  an  aocoantwhat  yon  did 


Chamken.  I  begged  of  Mr.  Chappel,  he 
baviag  business  erery  day  in  town,  to  apply  to 
Mr.  &mbridge,  to  let  bim  know  that  1  wooM 
be  security  no  longer ;  but  baring  lon^  had  an 
intimacy  with  Mr.  Bambridge,  Bambridge  de- 
awed  me  to  continue  security  eight  days  longer ; 
and  told  roe,  that  White  at  the  King's  Arms 
taTem  had  giren  a  note.  I  said  I  waa  deter- 
mined to  delirer  him  ud.  Mr.  Bambridge 
said,  I  was  tctt  safe,  and  desired  I  woukl  con« 
tiBoe;  hehadbeentheinstniroentofmybeiog 
seeority,  and  he  would  not  deceire  me ;  if  he 
thought  there  waa  any  danger,  he  woold  adnse 
me  1^  letter.  I  came  to  Mr.  Castell  from  time 
to  time ;  be  told  me,  he  had  other  securities 
ready,  and  it  would  be  no  inoonrenience  to 
him.  I  came  to  tell  bim  two  or  three  times  I 
would  not  stand,  and  found  he  had  nobody 
ready ;  and  then  went  to  Mr.  Bambridge,  and 
Ibonq  him  at  the  lodge  about  aeren  or  eight 
oVIock  at  night,  and  toM'him  I  was  come  de- 
termined to  delirer  Mr.  CaateH  up;  upon 
whkbbesaid,  HyouwiBdc^erhimupyon 
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must  I  aaked  him  which  way  to  proceed  f 
Hessid,!  must  gets  tipstaff.  I  asked  him» 
where  there  was  a  tipstaff?  He  said,  there 
waa  one  Corbett.  I  asked  him,  what  I  mus( 
giro  him?  He  said  aix-and-eigfat- pence.  I 
went  accordingly  to  Corfaett,  and  told  bim  Mr« 
Castell  was  at  the  King'is  Arms  tarem,  and  I 
woold  giro  htm  half  a  guinea  to  secure  bim. 
Mr.  Corbett  went  to  the  King's  Arms,  cam^ 
back,  and  aaid  he  oonid  not  &d  him  ;  then  I 
said,  I  would  be  in  town ;  and  I  lay  at  tha 
Bell-Satage  inn ;  then  1  came  the  next  morn- 
ing, and  aent  to  Corbett's,  who  came  in  hii 
gown  and  slippers;  and  Corbett  said,  he 
wished  he  bad  not  got  notice  of  our  Intention  s 
and  said  he  would  go  to  his  lodgings;  and 
said, he  beUered  there  he  shoold  find  him; 
then  Corbett  came,  and  aaid  be  was  at  bis 
house;  and  1  gave  Corbett  half  a  guinea; 
.and  I  went  to  Mr.  Castdl  at  Coihett's,  and  he 
aaid,  he  thanked  me  for  my  ciriKty ;  and  said, 
he  beliered  it  was  not  an  act  of  my  own ;  and 
I  aaid  it  was.  As  you  are  going  abroad,  do 
not  think  I  use  you  ill.  He  said.  No,  1  dent 
believe  it  was  jroor  own  acL  I  said.  Don't  d*t 
ceive  yourself,  it  is. 

Mr.  Strange.  Did  Mr.  Baaabridge  peisuada 
you  at  first  to  he  security  ?— Cikomlers.  Yea. 


Mr.  Straagt.  Mr.  Castell  made  no  maaaai 
of  objectkm  to  tiia  bebg  at  Corbett's,  bat 
thanked  you  ?— CAiiwiert.  Yea. 

Mr.  Strange.  About  what  time  waa  this? 

Chamben.  About  the  middle  of  November. 

Mr.  Strange.  Waa  this  afWr  be  waa  aar«i 
rendered? — Chambert.  Yea. 

Mr.  Strange,  Did  he  complam  of  being  al 
CorbeU'a  house  then  ?—€AeaiAers.  No. 

Mr.  Strange.  Were  yoo  at  the  Ring's  Ansa 
the  day  he  waa  taken  K^hamben.  No. 

Mr.  Strange.  Were  you  with  Mr.  Baoa-^ 
bridge? 

CAom^f.  I  sent  up  to  bim,  and  that  I  waa 
come  by  the  securities'  appointment;  and  he 
sent  word  agaia,  he  btffi  notbinc  to  do  witb 
him,  till  the  aeeority  had  aorreodered  him. 

Mr.  Strange.  Did  Mr.  Bambridge  at  any 
time  expostulate  witb  you,  why  you  sniren* 
dared  him? 

Chamben.  I  told  Mr.  Bambridge,  I  heard 
he  had  an  invitatbn  to  gO  abroad  with  lord 
Londonderry.  . 

Mr.  Strange.  What  did  Mr.  Bambridge  mr, 
to  lead  yon  to  that  answer,  to  say  that  Blir. 
CaateH  was  going  abroad  ? 

Chamben.  No,  Idklnotaay.be  waagoug 
abroad. 

Mr.  Strange.  Upon  the  whole,  yoo  sav  that 
Mr.  Bambridge  persuaded  you  to  atand  r 

Chamben.  Yes. 

Mr.  Strange.  Did  he  persuade  you  to  stand  f 

Chamben.  Yes. 

Bambridge.  My  lord,  I  desire  the  wit- 
ness may  be  aakecf,  whether  he  did  not  tey 
that  Mr.  Castell  was  going  abroad. 

L.  C.  /.  Mr.  Bambridge,  let  your  counstl 
uA  the  question. 

Mr.  Strange,  What  did  you  say  ? 
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CAom&erj.  I  said  1  beard  a  nimoar ;  I  vras 
iBforineJ  be  was  soiog  abroad. 

Hr.  Strange,  I  desire  he  may  be  asked,  if 
he  was  oot  told  that  be  was  going  abroad  with 
lord  Londonderry. 

L.  C*  J.  Had  any  body  told  you  he  was 
going  abroad  with  lord  Londonderry  ? 

Chambers,  No,  I  did  not  surrender  him  upon 
tliat  account. 

Mr.  Strange.  What  was  the  real  reason  of 
your  surrendering  bim  ? 

Chambers,  I  was  infermed  that  he  had  made 
two  mortgages  of  his  estate,  one  to  my  son- 
in-law.  ^ 

Mr.  Strange,  You  said  you  were  informed 
be  was  going  abroad  P — Chambers,  Yes. 

Mr.  Strange.  Did  any  body,  an  enemy  to 
bim,  oersuade  you  to  surrender  bim  ? 

Chambers.  No. 

Mr.  Strange,  Did  not  yon  know  of  tliat 
mortgage  to  your  son-in-law  before  then  ? 

ClmrSters,  No. 

Joseph  Fains  sworn. 

6er|.  Darnell,  Give  an  account  of  what  you 
know  of  the  surrendering  Mr.  Castell. 

Vains.  Mr.  Chambers  came  several  times 
to  my  coffee-house,  and  asked  when  I  saw 
Mr  Corbett?  The  first  time,  I  said  I  had  not 
teen  him  in  two  or  three  days ;  and  then  he 
oame  again,  and  ^he  thinl  time  Ck>rbett  came 
by,  and  my  servant  said,  There  is  Mr.  Corbett ; 
and  be  asked  Mr.  Corbett,  whether  he  knew 
where  Mr.  Castell  was?  Corbett  said  No.  Then 
Chambers  desired  bim  to  find  him. 

Serj.  Darnell.  What  did  Mr.  Chambers  say 
to  Mr.  Corbett?  Repeat  it  again. 

Vaim,  He  said,  When  did  yon  see  Mr. 
6a8tel)  ?  Mr.  Corbett  said,  he  had  not  seen 
him  two  days.  What  do  you  want  with  htm  ? 
Chambers  replied,  I  want  to  apeak  with  bim, 
Corbett  asked.  What  is  your  business?  Cham- 
bers made  answer,  1  wifl  be  seturity  no  longer, 
and  will  surrender  him,  lor  I  hear  ne  is  going 
abroad  with  the  lord  Londonderry.  Then 
Corbett  went  awav  to  look  fi>r  Mr.  Castell,  but 
I  know  no  mere  of  it,  but  heard  be  was  carried 
toCorbett's. 

Seij.  Darnell.  Did  not  Ifr.  Chambers 
tfireaten  Corbett  ? 

Fains,  He  said  I  must  lose  the  debt,  and 
if  you  do  not  see  and  get  him,  I  will  move 
the  Court  against  you,  and  make  you  pay 
the  debt,  for  1  will  stand  security  no  longer. 

Serj.  Darnell,  Do  yon  know  any  thing  of 
Mr.  Castell's  sending  to  Corbett's  ? 

Paiiif.  No. 

Thtmm  Woodyer  sworn. 

Sen.  Darnell,  Do  yon  know  aqy  thing  of 
Mr.  Castell's  going  to  Corbett's  house,  when 
a  was,  and  at  whose  desire? 

Woodyer.  The  night  he  went  fron^  the  King's 
Arms  tavern,  1  was  drawer  there.  Mr.  Castell 
ordered  me  to  go  or  send  to  Mr.  Corbett's 
hqnse,  to  order  bis  room  to  be  got  ready. 

Serj.  Darnell.  Was  that  the  night  he  was 
fim^  toCoA^l^f^Woodjfer.  Yes. 


Serj.  Darnell,  It  is  said  Corbelt  took  him 
against  bis  will  ? — Wootfyer,  I  can't  say. 

Serj.  Darnell.  When  you  reoeiv«l  that 
message,  was  Corbett  there  ? 

Woodyer.  I  can't  be  positive. 

Serj.  Darnell.  Did  you  go  ? 

Woodyer.  I  sent  one  down. 

Serj.  Darnell.  By  whose  directions? 

Woodyer.  By  Mr.  Castell's. 

Seij.  Darnell.  What  time? 

Woodyer.  About  eight  or  nine  o'clock. 

Serj.  Darnell.  What  day  ? 

Woodyer,  I  don't  know. 

Seij.  Darnell.  What  month  ? 

Woodyer.  I  believe  November. 

Serj.  Eyre,  Was  it  the  last  time  ? 

Woodyer^  I  believe  it  was  j  I  never  saw  Hr. 
Castell  after. 

Serj.  Eyre.  How  long  did  Mr.  Castell  staj 
at  your  house  ? 

Woodyer,  Mr.  Castell  was  there  three  or 
four  hours. 

Serj.  Eyre,  When  did  Corbelt  come  to  take 
him  op? 

W(»dyer,  That  same  night,  1  believe. 

Serj.  Eyre.  Did  Corbett  bring  bim  to  your 
house? — Woodyer.  No. 

Mr.  Strange.  Who  was  in  company  when 
be  came  in  ^--^Woodyer.  I  don't  know. 

Mr.  Strange,  Did  Corbett  come  in  with  bkn? 

Woodyer.  No. 

Mr.  Strange.  Did  Corbett  go  with  bim 
AVi^ay  f^Woodyer.  Yes. 

Mr.  Strange.  Did  Mr.  Castell  shew  any  tm- 
willingness  to  go  ? — Woodyer.  I  did  not  Msr. 

Mr.  Strange,  What  time  of  the  night  did 
he  first  pome? 

Woodyer,  Some  time  in  the  dusk  of  tLe 
evening. 

Mr.JFaiakerley,  He  was  taken  ui  the  mora- 
ing  at  Underwood's. 

Mr.  Lee.  Were  you  in  the  house  when  Mr. 
Castell  first  came  from  Mr.  Underwood's  ? 

L.C.J.  1  don't  take  the  time  be  was  taksB 
fiK>m  Underwood's  to  be  in  the  Daoroing* 

Mr.  FaxakerUy.  Are  yon  sore  it  was  the 
14th  of  November  ?—irood'yer.  No. 

Mr.  Fazakerlev.  What  was  it  be  add?  To 
get  bis  room  ready  f'^Woodyer.  Yea. 

Mr.  Strange,  There  were  sheets  to  be  aired  ? 

Woodyer.  Yes,  there  were. 

Join  Downs  sworn. 

Mr.  Strange.  In  November  the  IStb,  wers 
yon  a  servant  to  Mr.  Corbett  ?— Hoanw .  Yes. 

Mr.  Strange.  Do  you  remember  any  ncsf 
sage  that  wa/i  sent  ? 

Do9ms.  Yes,thatabedshottkibegDtreidy 
for  Mr.  Castell. 

Mr.  Strange.  Had  he  been  at  any  honse  bs- 
fbre  upon  the  surrender  of  bis  bailr 

Downs.  No. 

Mr.  Strange,  Where  did  he  lodge  before  ? 

Douns,  At  Mr.  Underwood's. 

Mr.  Strange.  Was  there  a  bed  prepared  ac- 
oordingly  ?— DoBTfif.  Yes. 

I^Ir.  Strange  Do youkaow the4»;  h^iBipil 
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VoacnM,  No. 

Mr.  Strange.  Yoo  say  yon  were  in  the  booie 
frben  lie  came ;  who  came  along  with  him  ? 

Downs.  Mr.  Corliett. 

Mr.  Strange.  Who  shewed  him  the  room? 

Downs.  1  think  one  Holdesworth^  he  was 
chamberlain. 

Mr.  Wgnn,  You  attended  him  whilst  he  was 
there?— 2>oviif.  Yes. 

Mr.  f^n.  All  the  time  f^Downs.  Yes. 

Mr.  TFyftn.  What  condition  of  health  was  he 
vben  he  came  in  ? 

Dbwns.  lie  was  a  weakly  gentleman. 

Mr.  Wtfnn.  Was  there  any  eitraordinary 
caretskenof  him? 

Downs.  Yes,  he  was  pnt  in  the  room  one 
pair  of  stairs. 

Air.  Wynn.  Was  there  a  cluh  kept  there  ? 

Downs,  Yes,  and  Mr.  Bambridgeao^  captain 
llartin  used  to  come  to  it. 

Mr.  Wynn.  After  the  time  he  was  brought 
in?— i)oms.  No, before. 

Mr.  Wynn.    How  long  before  ? 

Downs.  There  was  a  cinb  in  it  two  or  three 
Bights  before. 

Mr.  Wynn.  Did  your  master  use  to  Yisit  him  ? 

Downs.  At allleisure-times. 

Soj.  Eyre.  Was  Mr.  ■■  with  him  ? 

Downs.  Yes. 

tkij.  Eyre.  What  room  was  that,  that  the 
bed  was  brought  oat  of,  that  he  lay  iu  ? 

Downs.  I  don't  know. 

Seij.  Eyre.  After  you  received  the  message 
at  nine  o'clock  at  night,  was  there  a  bed 
brpugbt  down  ? 

Downs.   IcanHteil. 

Holdesaorth  sworn. 

Seij.  Eyre.  IVhat  are  yon  ? 

Boidetworth.  I  am  chamberlain  at  Mr.  Cor- 
Wtt't. 

Serj.  Eyre.  How  often  was  Mr.  CastcU 
brought  to  yooT  house  ? 

Holdetworth.  He  was  brought  bat  once 
•bilelwasthere. 

Serj.  ilyre.  Was  he  brought  in  by  Tioknoe, 
orhisowneonaent? 

HoUesworth.  He  came  in  with  Mr.  Corbctt ; 
I  did  oot  »ee  any  Tiolence. 

Scrj.  Eyre.  Was  there  any  care  taken  of  him 
vbile  be  was  there? 

Boldtsiportk.  He  wanted  for  nothing  while 
^  WIS  there,  for  he  had  erery  thing  he  naked 

Serj.  Eyre.  When  did  he  come  in  ? 

BoUeswarth.  About  the  middle  of  NoTember. 
I^oiiog  ten  days  before  he  fell  sick  andcom- 
>*yd>  he  kepik  his  room  altogether,  and  very 
•eldsm  came  down. 

ttr.  Strange.  The  bed  that  was  prepared  for 
luin,  was  it  usually  laid  in? 

Boidetworth.  It  was  a  bed  that  had  been  laid 
^V^ ;  Mr.  Hopkins  had  laid  upon  that  bed. 

Mr.  KeHkby.  If  a  man  was  speaking  at  the 
»^,  ooQld  you  hear  what  was  said  in  the  inner 

^f'^4i9^oorth.  Noyei€ept4iO  spoke  Tsryloudt 


Mr.  Kettlehy.  Was  this  one  house  wh«r« 
Mr.  Castell  lay,  or  two  houses? 

HoUesmorth.  There  were  two  houses. 

Mr.  Ketiieby.  Was  there  any  communica*' 
tion  or  door  opened »  or  how  did  one  lie  up  three 
pair  of  stairs  m  one  house,  and  one  pair  of  stairs 
in  the  other? 

Holdeswarth.  One  pair  of  stairs  turned  upon 
the  left  band,  to  go  to  Mr.  Castell's  room,  and 
the  other  turned  upon  the  right 

Mr.  Ketiieby.  What  condition  of  health  wa« 
White  in  when  Mr.  Castell  came  in  ? 

Holdeswarth.  He  had  the  small-pox. 

Mr.  Kettleby.  How  long  had  he  had  them? 

Holdesworth.  He  was  flind. 

Mr.  Kettleby.  How  long  was  it  before  Whit* 
recovered  ?  ifow  long  was  it  he  kept  up  after 
he  recovered  ?«—iro/<iesflMM*lil.   About  a  month* 

Mr.  Kettleby.  Had  While  taken  any  purging 
physic  ? — Holdesworth.  I  believe  not 

serj.  Eyre.  Was  there  any  message  sent  te 
Mr.  Castell's  wife  to  come  ? 

Htddamorth.  I  can't  say ;  nobody  overcame. 

Seij.  Eyre.  Who  provided  necessaries  ? 

Holdeswarth.  Mrs.Corbett. 

Seij.  Eyre.  He  wanted  nothing  ? 

Holdesworth.  No« 

Mr.  Reeves,  Did  yoa  not  go  to  Jonathaa 
Ireland  ? 

Holdesworth.  I  was  along  with  him  wbcA 
the  gentleman  died. 

JUTr.  Reeves.  Did  not  yon  take  away  a  be4 
from  under  White? 

Holdeswarth.  Yea,  and  I  carried  it  into  Mr. 
Castell's  room ;  but  the  bedstead  bemg  too 
little,  I  carried  it  up  another  pair  of  stairs,  into  a 
room. 

Mr.  Reeves.  How  came  voa  to  pot  White 
out  of  his  bed  ?  What  did  you  pot  imder 
White? 

Holdesworth.  I  put  as  ffood  a  bed  as  that    . 

Mr.  Reeves.  Did  not  Wliite  keep  hisbed  P 

Holdesworth.  Yes. 

Mr.  Faxakerley.  Did  not  White  eontinae  id 
the  same  room  ? 

Holdemorth.  He  was  removed  into  another 
room. 

Mr.  FasakerlM,  Where  was  that  f 

Holdessoarth.  In  the  next  garret 

Mr.  Fazakerl^,  What  was  the  meaning  of 
turning  White  out  of  one  bed  mto  another  ? 

Hddetwarth,  It  was  for  the  convenience  of  » 
fire. 

Mr.  Fazakerl^.  Did  White  make  any  com* 
plaint  that  you  had  taken  away  his  bed  ? 

Holdeswarth*  I  believe  he  would  not  have 
had  it  taken  away. 

Mr.  Fatakerl^.  let  me  ask  yoa  about  the 
stair-case.  Was  there  no  oommanicatioD  to 
go  from  Mr.  Castdl's  room  up  that  atair^caso 
to  White's? 

Holdeswarth.  Yes,  when  yoo  go  op  another 
part  of  the  stair- case. 

L,C.J.  Yoo  say  that  there  are  two  hootcs, 
and  that  there  is  but  one  stair-case  ? 

Vkr^  Fazakerl^.  When  the  two  boosee  were 
laid  into  oooi  the  first  pair  of  st^  served  both 
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^  Did  not  Mr.  CMtell  lay  vp  aoe  pair 
?^Holdeswonh.  Yes. 


of  fltftirs?— fib/tffsawr<A«  Yes. 

Mr.  Fauakirley.  Cm  you  go  dewa  stain, 
without  going  by  Mr.  Casttirs  room? 

Holdeswortk.  No. 

X.  C:  J.  I  tboogbi  the  boosas  were  laid  mta 
one,  tiltyon  come  to  tlie  top  P 

Mr.  ratakerky.  Is  not  otie  of  Iho  stair-cases 
•topped  np  ?—HoUes»orM.  Yes. 

Mr.  Faxakerky.  How  long  was  tliis  befora 
Mr.  Castell  came  in  f 

Holdeiwonh.  Fire  or  six  days. 

Thomoi  Norton  sworo. 

Mr.  Strange.    Do  you  remember  ai^  mes- 
tee  bniigbt  tram  tbe  King's- Arms  taaero  f 
^brion.  Yes,  it  waato  have  afire  laid  in  the 
bast  room  IB  the  houaa,  and  the  beat  bed  to  ha 


Mr.  Strange.  Whom  did  it  come  from  P 

Norton,  From  the  Kiag'a- Arms,  from  Mr. 
CasteU. 

Mr.5^foiige.  Was  that  the  best  room  in  the 
honse  that  ha  was  in  P — Norton.  Yes. 

Mr.  Strange.  Do  you  rsmember  his  ooming 
in?— 1/br/on.  Yes. 

Mr.  Strange.  Did  he  come  in  of  hw  own  ac- 
cord P — Nortam.  Yes. 

Mr.  Strange.  Did  you  observe  any  violeDoa 
«ssd  to  him  f-^Nortan.  No. 

Mr.  Strange.  Had  he  all  the  assiatanee  ne- 
cessary, while  there,  and  while  ill  P 

Norton.  He  had.      , 

Ht.  Strange.  Who  provided  it? 

Norton.  Mrs.  Corbett. 

Mr.  Strange*  You  know  the  situation  of  the 
bar  f^Norton.  Yes. 


Mr.  StranMO* .  Sopposmg  then  a 
down  to  the  bar  to  aak  for  any  thing,  and  any 
body  was  io  the  room  behind  tne  bar,  in  case  the 
door  was  shot ;  coold  yon  hear  what  was  said 
indiecooroeP 
.   Norton.    I  think  yon  could  not. 

Mr.  Strange.  Do  you  know  one  Goodman  P 

Norton.  Yes,  very  well. 

Mr.  Strange.    Did  yoo  ever  hear  him  give 
any  such  account  till  of  late  P 

Norton4  Never  in  my  life. 

Mr.  Strange.    How  long  have  you  been 
there  P— Norton.  Two  years. 

Mr.  Strange^  How  long  has  Goodman  been 
ttiereP— NorfMi.  Six  months. 

Mr.  FutakerUy.  Is  not  tliat  partition  a  very 
thin  one  P 

Norton,    Yes,  it  is  wiinscot. 

Mr.  Faxakerlof.    Did  you  ever  hearken  to 
hear  what  was  said  in  that  roomP 

Norton.    No. 

Mr.  Fatakerley.  I  suppose  you  are  a  drawer 
HiereP — Norton,  I  am  a  servant. 

Mr.  Fazakerley.   What  are  you  P 

Norton,  1  keep  the  key  of  the  door;  I  must 
hear  if  any  one  can ;  I  stand  near  the  door. 

Mr.  Faxakerley.  Is  that  made  up  to^thedel- 
^P— Abr^on.  Yes. 
Ir.  Filmer.  Does  the  bar  go  up  to  the  top  ? 

Nortim.  YeBd 


'  Gardiner  sworn. 
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Mr.  Kettlehy.  Did  yon  attend  Mr.  Castell  in 
his  illness  P — Gardiner.  No. 

Mr.  Kettleby,  Can  yoo  gi?e  an  account  what 
condition  be  was  in  P 

Gardiner.  No,  be  was  not  stok  when  I  mw 
him. 

Mr.  Keltleby.  Were  not  you  with  htm  when 
he  was  sick  ? — Gardiner.  No. 

Mr.  Kettleby.  Did  yon  go  with  him,  when 
he  was  charged  in  execution  P 

Gardiner.  Yes,  1  asked  htm  how  he  had 
been  used ;  be  said,  with  great  civility. 

Mr.  Kettleby.  What  house  was  be  in  P 

Gardiner.  At  the  Royal  Oak. 

Mr.  Kettteby.  Did  you  ask  him  in  what 
house  be  was  placed  ? 

Gardiner.  He  said  he  was  placed  at  Mr. 
Corhett's  boose,  at  bis  ovm  request 

Mr.  Kettlely.  How  did  he  say  he  was  used  P 

Gardiner.  With  great  civilitjp, 

Mr.  Kettlebv.  How  long  before  he  diad  T 

Gardiner,  IdonHknow. 

Mr.  Kettteby.  Was  it  a  year  P 

Gardiner.  I  believe  it  was  aboot  Iborteen 
days. 

Mr.  Kettleby.  Were  not  you  chaiiged  in  exe- 
cution at  the  same  time  T-— Gardiner.  Ym. 

Mr.  Kettleku.  When  were  yon  charged  f 

Gardiner.  The  last  day  of  the  term. 

Mr.  FaxakerUy.  How  came  you  to  a^  him 
such  a  question  P 

Garmner.  1  went  from  Corfaetf  s  with  htm, 
and  came  back  to  Corbett's  again. 

Mr.  Faxakerley.  How  many  times  were  you 
in  company  with  him  after  P 

Gardiner.  I  never  waain  company  with  him 
but  at  that  time. 

Mr.  Filmer.  Do  yon  know  when  he  bad  the 
small  pox  P 

Gardiner.  I  heard  he  had  the  small  pox,  and 
died  in  a  fortnight. 

AnnBBkkeMmniL 

Mr.  Wynn.  You  were  in  tbe  honse  when  Mr. 
Castell  lay  ill  P-::>Mrs.  Blake.  Yes. 

Mr.  Wynn.  Was  he  provided  with  all  necea- 
SMiesP 

Mrs.  B^oAe.  Yes,  I  was  present  at  making  of 
hartsbom-driqk,  before  he  had  the  email  pox. 

Mr.  Wynn.  Was  he  attended  with  an  apo- 
thecary P 

Mrs.  Blake.  I  did  notsee,  I  was  siok  b^bre- 
hand. 

Mr.  TFynn.  Pray  did  yon  know  the  eare  that 
was  taken  to  ftrevenC  the  disease  Ivom  ^e  othec 
prisoners  P — fUru.  Blake,  I  saw  no  disease  after. 

Mr.  Wynn.  Was  tbe  room  ftirnished  with 
goodftimitureP — ^rs.Bktke.  Yes. 

Mr.  Strange,  What  waa  the  matter  with 
himP 

Mrs.  Blake.  He  had  a  flux  upon  him  when 
he  came  in. 

Mr.  Filmer.  Had  yon  ever  the  small  pox  P 

Mrs.  Blake.  No. 

Mr.  Filmer.  When  he  had  the  small  pox,  were 
not  yon  removed  f        * 
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Mn.  VUkt.  Aft«r  h«  4M,  1  luid  l«v«  to  go 
•ut. 

Mr*  htrungt,  Wm  oM  Um  house  so  commo- 
Jioas,  that  as  joo  lay  up  two  pur  of  stairs  joa 
tbou^it  yourself  saie  P— -Mrs.  Blakt,  Yes. 

Mr.  Strangei  Yon  did  nolcalcb  them  P 

Mrs.  Biakc.  No. 

Mr.  Strans^e.  Did  White  come  do^o  before 
ttr.CAsteliaied? 

Mrs.  Blnke,  I  was  kept  from  White,  because 
I  bad  not  had  them. 


-  Moorsiforo. 


Serj.  BavJcins.  Did  you  attend  Mr.  Costell  ? 

Moor.  Yes. 

Serj.  Hawkins,  Yon  are  an  apothecary  as 
well  as  a  surf^eoD  ? — Moor,  Yes. 

Ser).  Hawkins.  In  what  manner  did  you  take 
care  of  him? 

2door.  i  was  ordered  to  attend  Mr.  Castell, 
tiid  accordingly  I  went  to  him,  and  found  him 
ill  lied,  in  a  very  convenient  warm  room  :  the 
•mall  poz  was  not  then  come  out,  hot  ap- 
peared in  two  days  after ;  he  seemed  alarmed 
at  Ibe  distemper,  but  did  not  say  be  was  under 
any  great  concern  or  alarm  from  the  confine- 
meal. 

Serj.  Hawkins,  Who  was  to  attend  him  P 

Moor,  There  was  a  nurse.  Hedidnotseem 
to  want  any  tiling ;  there  was  a  good  fire  keut ; 
I  ordered  her  so  to  do,  and  he  had  every  thing 
gifen  him  in  ^food  order. 

^.Bawkim,  Did  he  make  any  complaint 
•fCorbeftP 

Afoor.  No,  be  never  said  any  thing  to  me,  I 
was  an  otter  stranger,  Mr.  Wauer  waa  the  apo  - 
tbecary  employed. 

'  Smith  sworn. 

Mr.  Sirange.  At  the  time  Mr.  Castell  was 
ill,  Corbett  came  to  Mr.  Bambridge  at  your 
house?— Swi/A.  Yes. 

Mr.  Strange.  Tell  what  passed. 

Smith.  I  think  it  was  the  Snd  or  Srd  of  De- 
osmber,  Cotbett  oame  to  Mr.  Bambridge,  and 
Bambridge  was  in  the  partonr ;  I  was  sitting 
there;  we  were  not  rose  from  table,  and  Mr. 
Corbett  was  telling  Mr.  Bambridge  of  the  ofiatrs 
ofthepfisootandsaid,  Poor Mr.Castrilianot 
well ;  and  Bambridge  asked  what  was  the  mat- 
ter with  htm  ?  He  said,  be  had  caught  cold. 
Bambridge  said  he  was  very  sony  for  it,  and 
nid,  Give  my  service  to  your  wi^  and  desure 
Mr  to  uke  care  of  him. 

Mr.  Strayie.  What  did  Mr.  Bambridge  oak  P 

amith,  Mr.  Bambridge  asked  what  was  the 
Bu^r,  and  Corbett  said  he  bad  caught  ooM. 
■omethinj;  of  the  afiairs  of  the  prison  requiring 
^^^jrection  of  Mr.  Bambridffe,  Ibe  next  day 
p>rbett  came  again,  and  Bambridge  naked  him 
w^wMr.CasteildidP  Mr.  Corbett  said  he  bad 
pt  the  smatt  pox,  and  said  the  gentleoMD  hi  the 
Jowe  were  very  uneasy  at  his  being  in  the  mid- 
^  of  the  house,  and  he  was  thliimjr  to  have 
Jl^l^moved  a  room  higher;  and  Mr.  Bom- 
Jl^dge  vani^  he  would  not  have  him  removed 
«gber  in  the  hooie,  to  ran  Hm  risk  of  his  Ufe ; 


but  if  the  gentlemen  were  uneasy,  he  would 
hare  Cbem  removed  into  the  priaon. 


Martin  sworn. 


Mr.  Strange.  1  ask  you  if  yon  were  not  of 
the  dob  with  Mr.  Castell,  in  Corbett's  honsef 

Miirtin.  Yes. 

Mr.  Strange.  Were  you  present  at  the  du? 
the  last  time  Mr.  Castell  was  brought  there  P 

Martin.  I  think  I  was  there  tliot  night  hcf 
wascliarged  in  execution. 

Mr.  Strange.  I  ask  you  whether  Mr.  Cor-j 
bett  and  Castell  were  there  in  a  friendly  man« 
ner,  when  together  ? — Martin.  Yes.  ^ 

^Hr.  Strange,  Sotbey  were  together  P 

Martin.  Yes.  '^ 

Mr.  Strange.  Was  Mr.  Bambridge  there  f 

Martin.  Mr.  Bambridge  did  not  come  to  tha 
dub  all  that  term. 

Mr.  Strange.  There  is  one  thing  I  must  take 
notice  of,  that  the  paper  Ellaro  owned  hb  band 
to,  may  be  read. 

Serj.  Hawkins.  Were  you  with  Mr.  Castell 
all  the  time  oi  his  late  illness  ? 

Jlfar^in.  I  visited  hi  in  constantly. 
.     Beij.  Hawkins.  What  did  he  say  as  toliia 
usage?  ^^ 

Martin.  I  never  heard  any  complaint.        '^ 

Serj.  Hawkins,  How  often  did  you  gp  to  tern 
him? 

Martin.  Every  day  af  Corbett's. 

Serj.  Hawkins.  Did  you  ever  hm'  him  com- 
plain of  Bambridge  f 

Martin.  It  was  the  second  day  after  the 
smoll-pox  came  out,  I  went  into  the  room  tot 
him ;  I  could  not  see  him,  being  in  bed,  but' 
be  knew  my  voice,  and  he  would  have  bad  ma 
drank  something.  I  was  immediately  called 
out  of  the  room,  and  Mr.  Castell  would  not 
hare  had  me  gone;  I  told  him  I  most,  but 
would  return  soon  ;  and  when  I  went  down,  I 
saw  Mr.  Bambridge  there,  and  I  told  him  Mr. 
Castell  had  the  small- pox ;  and  Mr.  Bambridge 
said  he  was  verjr  sorry  for  it,  but  he  had  trifled 
with  him  and  himself  too :  When  I  went  up. 
again  to  Mr.  Castell,  and  told  him  that  I  had' 
tdd  Mr.  Bambridge  that  he  was  very  ill  of  the^ 
small -poz,  and  that  Mr.  Bambridge  said  he' 
was  very  sorry  for  it ;  (I  would  not  cbentioa 
the  rest)  Mr.  Castell  said,  For  God's  sake  don't 
mention  his  name,  I  can't  bear  to  bear  of  it.     , 

Serj.  Hawkins.  As  to  the  temper  of  Mr.' 
Castell,  was  he  resenred  ? 

Afar^m.  He  was  fer^  free  in  conversation, 
hot  not  free  in  telling  ot  bis  drcumstances. 

Mr.  Strange,  I  d^ire  the  paper  Ellam  own- 
ed hjs  hand  to  may  be  read.  [Which  was  ac- 
cordingly  produced  and  read,  and  appeared  to 
be  a  bin  of  sole,  dated  the  22d  of  October^ 
17«8.] 

Mr,  Strange.  Tlie  witness,  when  I  came  to- 
ask  for  the  bill  of  sale,  did  not  remember  when 
it  was  executed.  , 

L.  C.  J.  But  what  use  is  it  off 

Jbhn  King  sworn. 
Hr.  E^nMy.    Did  Ton  know  mhm  Mr. 
CastoU  was  brdughl|»  Mr.  CMboit^  t 
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'  JTJf^.  No. 

Mr.  Kettkby,  Do  you  know  bow  Bambrid^ 
behaved  to  bim  after  ? 

King.  I  waste  declare. Boostoo  and  Nus 
•gaiDst  Mr.  Castell,  and  Bambridge  ap[ieared 
not  otity  aa  gaoler,  but  as  bis  attoroey,  and 
|ftaid  me. 

Mr.  Kelilebi/,  How  did  Bambridge  behave 
him«elff 

King,  Very  haadsomely. 

Mr.  KttlUly,  Id  what  capacity  did  Bam- 
ftridge  act  P 

King.  Mr.  Bambridge  was  employed  by  Mr. 
Castellas  his  attorney. 

Mr.  Ketlkhf.  Did  not  you  say  Bambridge 
lent  bim  money  P 

King,  He  lent  him  a  guinea  to  dear  the 
reore. 

Mr.  KeitUhy,  Did  he  lend  him  any  more  P 
and  what  P 

King*  Mr.  Castell  complained  he  had  not 
money  to  pay  the  reckoning,  and  Bambridge 
|Miid  it  for  him. 

Mr.  Ketikby,  When  was  this  P 

King,   It  was  the  21st  of  November,  1738. 

Mr.  Ketikbv,  You  can  be  positive  to  the 
lime?^ICMf .  Yes. 

Mr.  KettJeby.  How  many  times  were  you 
in  company  before  P 

King.  Twice ;  but  I  never  was  with  bim 
batonoeatCorbett's. 

'  L.  C.  J.  Then  this  Slst  of  November  was  at 
CorbeU's?— ft^g.  Yes. 

Mr.  KettUby.  There  it  was  he  lent  the  mo- 
nev  ?— JiTtng.  Yes. 

Mr.  Ketuebtf.  Was  there  any  disrespect  to- 
wards Mr.  Castell  shewn  by  Mr.  Bambridge? 

King.  I  never  saw  any  thing  like  it. 

Mr.  Kettieby.  I  ask  you,  whether  Mr.  Bam- 
bridge did  say  any  thing  upon  his  giving  secu* 
rity? 

King.  Mr.  Bambridge  said,  he  should  be 
ready  to  do  him  any  service. 

Mr.  FaxakerUy.  Did  he  do  any  other  than 
attoroies  lutoally  do  for  their  clients  P 

King,  Attornies  very  seldom  pay  their 
clients  reckonings. 

Mr.  Fazakerky.  Was  there  not  then  judg- 
ment against  Howson  ? 

King,  ^o,  1  have  always  been  concerned 
for  Howson. 

William  Howson  sworn. 

Mr.  KettUby,  I  ask  yon,  whether  you  were 
verin  company  with  Mr.  Castell  and  Bam- 
bridge, after  he  was  surrendered  at  Mr.  Cor- 
bett's?— ffoBTsoa.  1  don't  know  that 

Mr.  KettUby.  Were  you  ever  in  company 
with  them? 

HowMon.  Yes,  Mr.  Castell  employed  Mr. 
Bambridge  as  his  attorney,  to  make  up  a  matter 
between  me  and  Mr.  Castell. 

Mr.  Kettkby.  When  was  this  P 

JEToanoR.  In  November  before  he  had  the 
■mall-poz, 

Mr.  KeUUby.  Did  too  observe  any  diaiike 
between  htm  and  Bambridge  ?    ^ 


jHowsoh.  Ididnotknowthathe.waiwardn, 
he  acted  as  his  attorney. 

L.  C.  jr.  This  was  before  he  came  to  Cor- 
bett's?— lf(»»#ofi.  Yes. 

L,C.J.  Where  was  it  at? 

H&wMon.  The  King's-Arms. 


Meers  sworn. 


Mr.  KettUby,  Do  you  know  any  (hio^  ibat 
passed  between  Mr.  Castell  and  Mr.  Bam' 
bridge  ?— 3fif€rt.  Yes,  I  desired 

Mr.  Kettkby,  What  month  was  it  in? 

Meers,  I  cannot  tell. 

Mr.  Kettkby.  How  long  before  Mr.  Castell 
died  ? 

Meers.  About  ten  days. 

L.  C,  J.  What  were  the  particular  marks  of 
friendship  that  Bambridge  shewed  ? 

Meert,  Bambridge  appeared  to  behave  with 
civility  to  him ;  he  desired  — ^-— 

L,  C.  J.  I  cannot  understand  a  word ;  h« 
must  explain  himself. 

-r —  Townshend  sworn* 

Mr.  Kettkby.  Do  you  remember  the  dav 
when  Mr.  Bambridge  was  admitted  wanteo  of 
the  Fleet  P 

Townshend.  1  do  not  retnember  the  day  par* 
ticularly. 

Then  James  Codnor  was  again  called. 

Mr.  Kettkby.  Were  you  at  any  time  ooa- 
cerned  in  taking  securities  ? 

Codnor.  Yes ;  at  the  time  of  Mr.  Cattcli « 
first  commitment,  and  being  put  in  custody  afc 
Corbett's. 

BIr.  Kettkby,  You  acled  in  taking  securi- 
ties ;  pray  look  upon  this  boail,  and  see  if  it  was 
taken  oy  yon  P 

Codnor,  I  believe  it  was  all  my«hand-ivritiiigf 
except  the  names  of  the  persons  subscribing  as 
witnesses  and  parties. 

Mr.  Kettkby,  Did  you  receive  any,  sod 
what  directions  from  Mr.  Bambridge,  as  to  Mr. 
Castell  P 

Codnor.  I  received  directions  from  Mr.  Bam- 
bridge to  attend  Mr.  Castell. 

Mr.  Kettkby.  Did  be  go  to  Castell  P 

Codnor,  Never:  he  sent. 

Mr.  KettUby.  What  was  the  purport  of  the 
bondP 

Codnor.   The  purport  of  the  bond  was  di 

Mr.  Kettkby.  Were  there  any  other  boodf, 
daring  the  time  you  acted,  given  over  to  Bam- 
bridge; or  that  one  only  P 

Codnor.  I  cannot  recollect  that ;  I  remember 
I  took  two  bonds;  I  believe  tliey  were  only 
bound  de  bene  esse. 

Mr.  Kettkby.  Were  these  absolute  bonds,  w 
hondude  bene  esse  f 

Codnor.   As  to  the  first  bond,  the  partiof  iH» 

being  found  sufficient,  the  penalty  — — - 
Mr.  Strange.  How  much  was  the  peosity> 
Codnor.  One  thousand  pounds.    It  was  ^' 

dered  to  be  cancelled,  and  a  bond  taken  is  "^j 
Mr.  Strange.    Was  that   bond  abKduttfl 

^mpleted,  or  doncifs  b'.ne  esH  f 


m 


ported. 

Mr.  Wsnn.  Wfif  tliaf  |nc|pni8inen$  qi^  at 
the  time  f—Codnor,  It  is  ray  haqd- writing. 

Mr.  Wynn.  Wbat  was  wrote  there  f 

Mr.  WM^^*  Wa»  it  dooe  at  |bat  Ijipf  ? 

Codtw;  I  miglit  go  into  tli^  office. 

Mr.  HVnn.  Vras  it  usnal  to  let  partj^  ^fi' 
cute  bopfif  before  epqqirjr  was  ini^dp  ? 

CocfsMr.  yen ;  it  yfu  the  daily  practjpf}. 

Mr.  RtfVM.  You  say  \t  lyas  |b9  usMal  psac-' 
tice  to  tal^e  bofids  df  ifine  owi  «im1  yott  \w5  the 
other  bonds  wiere  c^ocelie4  ? 

Codnor.  1  believe  «o. 

VL^.JUf9e$.    Piityops^tfamancriM? 

Codnor.  I  did  not. 

l&x.ReeveM,  laskyoa  then,  whether  it  was 
usual  for  yoa  to  cancel  a  bond  that  was  good 
before  another  wfis  executed  P 

Codnor.  1  would  not  bafe  taiken  ppon  me 

ito  have  donf»  it. 
.  r.  ^eepei.  Do  you  |mow  i^  was  dppf  ? 

Codnor.  I  can't  say  I  do;  it  iras  usual  fo 
take  neir  bonds  <fe  bene  es$e :  when  bofids  gi?en 
More  were  caacelied»  ani)  tbe  persoqs  h^d  been 
muiced  ^i^9  and  not  found  suffiqent. 

Hr.  Keem.  IVbat  were  your  orders? 

Codnor.  My  orders  were  to  t^kk  i^e  8^^p- 
|i(B  from  time  to  tim  af  tbey  came. 

.Mr.  Rtevee.  Sp  you  tpok  th/en  dc  bene  eup  f 

Codnor.  Yes. 

Mr.  Foiaktrley.  You  |ay  yon  ba^e  got  A 
method  to  take  bonds  de  bpne  efus :  did  not  yd^i 
take  a  bond  dje  bene  npn  pfsej  wbjf^^  be  yi^  io 
esecntion  be  T-^^Codnor.  Yes. 

Mr.  fa^kerUy.  Wbfily  do  y^a  tajca  dooble 
4i»€8?— Corf^Mw.  Yea. 

Mr.  Fazakerley:  Did  yoa  s^y  how  ^n^cb  1^ 
Vas  ia  ewcution  Ibr  ?^Codnor.  Ifo.  . 

Mx.  Fdzakerlty.  Po  y ou  kjioir  Jb^w  ^nucb  ? 

Codnor.  Yes. 

t^' tofoJcerby.  )f as  th^ea^y  t^iog  porp  ? 

Codnor.  No. 

JMr.  Fazakerley.  ly^ef  that  was  AQO/.  ^ 

Codnor.  Yes. 

£.  C.  /.  2!k»  your  co^i^nt  practice  ip,  tl^t 
tbe  secarities  are  iirat  bou^d,  and  then  you  en- 
sure after  them  9-^Codnor.  Yes. 

L'  C.J.  You  say  you  took  these  bonds  by 
|v.Baffibridj2e'sdirections?T-C(M/nor.  Yes. 
.  L'  C.  /.   Wbat  did  y^u  do  wUb  tbe  first 
Jbad? 

^odnar.  I  can*t  fi^orge  my  ^leoiory.  - 

^-  C.  J.  Are  yousuce  you  took  |»ut  two  ? 

Codnor.  Yes. 

Mr.  Strange.  It  was  Fery  probable  that  these 
^?^  might  deipand  1,000/.  bond ;  tbe  other 
jwx*,  when  pwfto,  was  for  2^000/.  IVb^t  w»fi 
«« reason  .of  your  taking  a  larger  security  ? 

Codnor.  I  recei?ed  three  Habeas  jCorpus'Si 
Which  was  the  reason  of  taking  so  large  a  secu- 
^  (•peaking  to  Mr.  SUange.)  We  always 
^  KGurity,  ^Qugb  cbaigsd  by  the  ^^n^ 
ptiniiff,  for  two  sums. 

j^^-/- ls4hatuBual?-r-X?o^pr.  Yas. 

^  C.J.  80 that ypui^k^ security  &r tbe ds- 

vou  xvn. 


claratipih  99^  tpjte  s^urHy  fw  ^  «nlweqiieni 
charge  m  execution. 

Mr.  Fagak^fey.  Wbpi!  I^aa  tli^lastsecMlily 
gi^f n  t-^Coidnor.  About  ^  )rsek  ♦ft^e  tfc^  first. 

Mr.  Fasfakerky.  Observe ;  if  ap^  uption  js 
brought  for  SOO/.  and  yqif  tak^  aequpty,  fipd  a 
.  we^  after  that  ji|dg¥Peot  i^  |i<^<li  '^^  you  take 
p^bef  security,  aud  double  t|)p  aopa  f 

Codnor.  Npt  ifUbQut  e  H^b^  CorpD9  js 
{wrought, 

Mr.  Fazakerley.  So  you  don't  incrsese  H^ 
p^oal^]^,  uplcss  youdifitru^tbe  v^lue  pf  Ib^  bfiil  f 

Codnor.  No. 

Vt.  FazakerUy.  Pecausp  \  oJiseiTP  »  great 
ipapy  jpdgmeats  pre  gifen  before  tbe  secwrUy 

X.  C.  J.  The  last  bond  was  exepnled  tb# 
1st  of  December,  and  be  wss  taken  ill  tbe  9d. 

Mr.  Strang^.  My  lord,  weabelieall  up  mom 
e^rfdence,  but  submit  it  bere. 

]VJr.  He^vM. '  My  lord,  I  mpst  beg  lef»e  t|» 
take  notice  .of  tbe  eUeptioos  tbey  bt^'e  made- 
Tt^e  ^r^t  is,  tha(  be  went  voluntarily  tp  Cpv- 
bett's;  that  it  ffas  bia  own  desire.  Inpeaver 
to  that,  if  our  witnesses  ere  to  be  credited,  wa 
bavepipvgdtfie^hple  appeal.  Webeveprote4« 
he  wa^  taken  forcibly  ;  I  bumbly  ppprebentf 
that  was  spff ciently  prftved ;  for  if  Corbett 
topk  bi^  frithout  his  ponsent,  it  vifaa  forcibly* 
and  i^  way  pnl^iffel  i  i^  wiU  warrant  the  &» 
cbratipe  ^  appeal. 

The  fifiji  fact  i^i  tbat  be  waa  carried  tp  Ibji 
bAuf e  9f  B^cbard  (Dorbett,  where  one  Josepb 
vV bite  wan  tben  ill  0^'  tbe  small  -  pox.  Tbe  eb« 
je,ction  did  arise,  that  it  yvBg  laid  tp  b^|be  boiue 
of  Kicbard  Corbett,  which  was  one  bouse,  and 
bere  ere  two  i  one  vhere  Joseph  Whit$  lay 
sick,  and  they  say,  be  was  carried  to  theotber. 
yVe  to  that,  it  eppw^  hy  tlie  evideqce,  that  be- 
fore this  t't^  happened,  tbi^  were  made  uito 
on^  boMAe;  eAd  notwithstepding  they  wene 
made  imp  two  dv^el^ing-jiQUfies  before  jCaSteU 
Y^as  PiUt  t^ere,  opr  ^fitnessas  say,  Ihey  vital  up 
stairs  into  one  and  the  same  house;  and  tbet 
Mr.  Castell  was  cen-ied  to  thebouse  of  the  said 
Richard  Corbett,  is'here  Joseph  White  was  iU 
of  the  small- pox. 

The  oibei^  obj.eclion  is,  that  Joseph  White 
was  well  of  the  small- |mnk  ten  days  betbre  Air, 
Castell  was  brpught  tipere.  My  lord,  we  ap- 
prehend that  tbat  .is  contradicted  by  their  qwm 
evidence ;  that  jU^e  mau  was  ireUt  and  looked 
upon  to  be  recover^ ;  for  I  must  l^g  leave  to 
observe,  tbat  upon  tjtie  evidence  qI  Holde^enh, 
it  appeared  tbst  White  was  bUod  at  that  time 
when  Castell  caqoe  in ;  and  he  xemaioed  there 
a  considerable  time  after  iCastell  waa  brought  in. 

As  to  tbe  peiuts  of  Isw  insisted  on  by  .the 
gentlemeo  on  tbe  other  side,  I  must  sqtomt  j^ 
to  your  lordship,  whether  this  proof  is  .not  suf*- 
ficient  to  support  the  appeal ;  that  he  was  car- 
ried against  his  consent  to  an  unlawful  ottir 
fineroeni,  and  ataspunging-bpiase. 

Mr.  Strange.  The  point  of  law  is,  Whslher 
he  was  uala-^Mully  lajten  ?  And  though  Jie  was 
ttolawfiiUf  eoefieedy  yetitdoe'ti  * 
lawfi^  takieg. 


451] 


4  GEORGE  II.         Trial  ofT.  Bamhridgt  and  R.  CorheH, 


'  X.  C.  J.  Though  be  was  lawfoHy  taken,  yet 
he  oug^ht  not  to  be  unlawfully  confined.  He 
was  carried  into  Corbett'i  on  the  Mth  of  No- 
vember, and  the  fifth  bond  was  given  the  Ist  of 
December ;  which  was  a  great  while  afler  he 
was  taken  in  custody. 

Mr.  Reeves,  There  was  a  third  bond  given 
for  I3OOO/.  one  was  in  July.  In  order  to  make 
these  lioods  clear,  they  should  be  produced. 

Mr.  Strange,  Co<uior  swears,  that  he  took 
but  two. 

Mr.  Reevei,  It  was  sworn  by  EUam  that 
there  were  fife. 

Serj.  DarnelL  Theconfinenient  was  a  proper 
confinenneot.  A  tipstaff's  bouse  is  a  proper 
confineoient,  and  the  taking  was  not  an  unlaw- 
ful taking. 

L.  C.  J.  Is  there  not  a  difference  of  being 
carried  into  the  rules  ?  If  not  in  the  rules, 
it  is  not  a  part  of  the  prison  ;  if  not,  every 
prisoner  that  escapes  and  dies^4he  gaoler  is 
answerable  for;  and  a  prisoner  being  there, 
will  not*  be  looked  upon  to  be  a  prisoner  at 
large :  every  part  of  the  rules  is  a  part  of 
the  prison,  thouj^^h  not  within  jthe  walls  :  if  it 
h  notjn  the  prison,  then  there  is  an  end:  it 
was  both  illegal  to  carry  him  there,  and  confine 
bim  there.  There  is  another  consideration ; 
they  say,  capitally  guilty;  I  don*t  know  bat 
that  is  the  case  here ;  bat  then  it  is  not  laid  so 
in  the  declaration.  If  a  prisoner  dies  by  duress, 
tbegaoler  is  guiltv,  and  capiullv guilty. 

Bfr.  Lee,  We  numbly  apprehend,  that  the 
case  must  be  considered,  that  he  did  with  malice 
aforethought  murder  the  said  Robert  Castell. 

L,  C.  J.   The  law  makes  it  so. 

Mr.  Lee,  Therefore  I  apprehend,  from  the 
nature  of  the  thing,  and  his  behaviour,  that 
it  must  be  tal^en,  that  in  this  case  they 
did  feloniously  carry  this  .man  to  the  bouse 
of  Richard  Corbett ;  but  that  must  be  de- 
cided by  the  evidence.  They  knew  the  bouse 
to  be  infected;    therefore,  whether  the  ori- 

Sinai  taking  him  up  *vas  legal  or  illegal,  is 
le  thing  to  be  considered ;  if  he  was  only 
taken  up  to  l>e  carried  into  the  gaol,  it  will  have 
another  consideration ;  but  the  prisoner's  in- 
tention is  to  be  judged  by  the  jury.  I  don't 
know  whether  I  should  be  proper  in  taking 
notice  of  the  evidence ;  I  should  very  shortly 
take  notice  of  the  evidence  in  this  trial. 

X.  C.  J.  That  can't  be  done. 

Mr.  FaxakerUy,  As  to  the  single  matter  of 
taking,  that  will  be  the  consequence  oftbe  other. 
1  X.  C.  J.  Though  the  act  itself  is  lawful,  the 
usage  of  the  roan  will  make  it  unlawful :  this 
is  a  necessary  case  for  their  consideration  ;  for 
where  a  roan  dies  in  duress,  it  is  murder  in  the 
fl^aoler.  It  is  the  nature  of  human  bodies  to  take 
rotectioD ;  and  if  a  roan  is  put  into  a  place 
where  sacb  infection  is^it  will  be  murder  in  the 
-fMler. 

Mr.  Strange.    That  does  not  appear  to  be 
done  with  the  privity  of  either. 
^  X.  C,  J,  Is  the  proof  against  Corbett's  tak- 

f  This  word  feems  to  be  redniMbot. 


rog  of  bim  ?  Human  bodies  may  breathe  forth 
infectious  vapours. 

Mr.  Fazakerlet^,  Wede«re  to  call  Noel  agm 

JKoe/ standing' op  again. 

Mri  Fazakerley.  What  has  been  the  nsasfp, 
where  an  action  has  been  brought,  and  securiij 
given  for  100/.  and  judgment  given  upon  thu 
action  ? 

Noel.  I  don't  know  what  it  was  tbeir; 
but  since  Mr.  Gambier^s  time,  where  a  prisooer 
is  charged  with  mesne  process,  we  have  taken 
the  boM  for  the  sum  ;  nut  when  in  executioff, 
take  the  bond  in  a  double  penalty. 

Mr.  Fazakerlei/.  We  desire  to  call  Jonathan 
Ireland,  to  ask  him  a'question  or  two,  as  to  a 
declaration  of  Holdswortb. 

Jonathan  Ireland  sworn. 

Mr.  Fazakerley.  Do  you  know  Holdsworlhf 

Mr.  Ireland,  Yes. 

Mr.  Fazakerley.  Had  you  any  discoorse 
with  him  about  a  bed  being  brought  oat  of 
White'iB  room? 

Ireland.  No,  1  had  no  such  discourse. 

X.  C.  /.  Gentlemen  of  the  jury,  ibis  i<  an 
appeal  of  murder,  brought  by  Mary  Castefl 
for  the  death  of  her  husband.  I  mast  take 
notice  of  the  whole  appeal,  because  proofs  are 
required  of  the  facts  as  there  laid .  It  chaiget, 
that  on  the  14tb  day  of  November,  in  the  3od 
year  of  bis  present  majesty,  he  was  duly 
committed  t<i  the  custody  of  the. warden  ;  tbit 
on  the  14th  of  November,  Richard  Corbett 
took  her  husband,  arrested  him,  and  carried 
bim  to  the  house  of  him,  the  said  Richard 
Corbett,  and  kept  him  there  for  the  space  of 
31  days,  against  the  will,  and  witboot  the 
consent  of  the  said  Robert  CavteH.  Then  it 
goes  on,  and  says,  that  the  said  Ricbsrd  Cor- 
bett did  unlawfully,  violently,  and  of  malice 
aforethought,  imprison  and  detain  the  said 
Robert  Castell  in  bis  the  said  Richard  Corbett's 
house ;  and  that,  at  the  time  of  taking  and  iip- 
prisoning  of  the  said  Robert  Castell,  While 
was  ill  of  the  sroall-pox  in  the  same  bouse; 
which  distemper  Robert  Castell  never  bad. 

Further  sets  forth.  That  while  her  husband 
was  there,  on  the  16th  of  November,  be  re- 
quested Bambridge  and  Corliett,  that  they 
would  not  detain  bim  in  the  house ;  and  then 
gave  notice  that  White  was  sick  of  the  sffl>t|- 
pox,  and  that  Castell  had  not  bad  them  ;  and 
if  be  got  that  distemper,  it  would  be  the  occa- 
sion of  bis  death :  that  notwithstanding  tbis 
distemper  was  there,  they  detained  him  there, 
and  there  kept  him  till  the  ISth  of  December. 

Further  sets  forth,  That  on  the  4tb  of  De- 
cember he  fell  ill  of  this  distemper ;  and  on 
the  12th  of  the  same  December  be  died  «t 
the  same.  .         . 

To  conclude,  that  these  two  ap|»cllecs  did 
feloniously,  voluntarily,  and  of  malice  afore- 
thought, kill  and  murder  the  said  Ro»^ 
Castell.  ,   .  . 

To  which  the  two  defendants  bare  pl«ao^ 
Not  Guilty.    The  qaeitioa  for  yoa,  geoUc"^ 
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of  tlie  jaiy,  to  consider  of,  it,  If  the  appeal  u 
prorei),  and  not  what  is  opened  by  the  couusel: 
you  most  regard  that  no  further,  than  it  is 
proved  by  the  evideoce. 

This  appeal  is  grounded  apon  this  law ;  that 
as  the  law  has  particular  guards  and  pri?!- 
kfifes  in  justifying  the  right  of  gaolers  in  de- 
taiuiog  of  prisoners  in  safe  custody ;  soon  the 
other  band,  that  though  they  had  the  liberty  of 
keeping  prisoners  secure  and  safe,  yet  tliey 
must  treat  them  humanely,  and  put  them  into 
such  places  as  do  not  prgudice  their  limbs  and 
lires;  for  if  they  should  be  put  in  such  places 
as  tbey*  do,  and  they  die,  it  lies  at  theur  doors ; 
that  is  murder.f 

If  a  gaoler  brought  bodies  that  were  infec- 
tious into  a  room,  by  which  a  prisoner  should 
catch  a  distemper:  or  put  a  man  into  irons^ 
by  which  he  sboald  die,  it  would  be  the  same^ 
thing.  If  a  gaoler  will  take  persons  that  have 
not  a  distemper,  and  carry  them  to  a  room 
a|;atDSt  thetr  consent,  after  notice  was  given 
bim  that  such  a  distemper  was  there,  it  is  at 
bis  peril.  Gentlemen,  J  must  observe  to  yon, 
that  in  the  present  case  all  these  circumstances 
must  be  concurrent : 

That  he  was  earned  there  against  his  will ; 
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that  the  distemper  was  in  the  bonse ;  that  he 
had  knowledge  of  the  distemper  being  there, 
and  that  the  nature  of  it  was  infectious ;  that 
ajiplicatwn  wns  made  on  his  behalf;  that  not- 
withstanding he  was  carried  there,  and  there 
kept;  and  by  that;  means  caught  that  dis- 
temper, which  was  the  occasion  of  his  death ; 
because  distempers  may  arise  from  human 
bodies. — ^This  is  the  foimdation  upon  which  the 
appeal  is  founded. 
The  first  witnen  is  only  to  shew,  that  Mr. 


*  This  w<frd  seems  to  be  redundant. 

t  ^*  The  law  watches  with  a  jealous  eye 
over  the  conduct  of  these  officers"  [Gaolers 
ttid  persons  employed  by  them] ;  *<  and  there- 
fore if  a  prisoner  under  their  care  die,  whether 
by  disease  or  accident,  the  coroner,  upon  notice 
of  soch  death  (which  notice  the  gaoler  Is 
obliged  to  give  in  due  time,)  ought  to  resort  to 
the  gaol,  and  there,  upon  view  of  the  bodv, 
BMke  ioqniaition  into  tne  cause  of  the  death. 
And  if  it  were  owing  to  cruel  and  oppressive 
iisag[e  on  the  part  of  the  gaoler,  or  any  officer 
of  bis,  or  in  tne  language  of  the  law  to  duress 
^  imprisonment,  it  will  be  murder  in  the 
pmm  guilty  of  such  duress.  For  though  in 
ciffl  suits  the  principal  may  in  some  instances 
be  aoiwerable  for  the  fault  of  his  deputy,  yet  in 
^mioal  cases  each  roan  must  answer  for  his 
owQ  acts  or  defaults.  If  a  gaoler,  knowing 
that  a  prisoner  infected  with  the  small -pox 
lodged  in  a  certain  room  in  the  prison,  confined 
^Qotber  prisoner  against  his  will  in  the  same 
J^m,  inconwquence  of  which  the  latter,  who 
bad  not  had  the  distemper,  of  which  the 
j^ler  bad  notice,  caught  it  and  died  of  it ; 
tnu,  being  done  from  a  deliberate  malignant 
motive,  would  clearly  be  murder  in  the  gM)ler." 
Em's  Pleas  of  the  Crown,  c.  5,  $  9«. 


Bambridgewas  warden  of  the  Fleet;  and  for 
that  end,  he  produced  a  copy  of  the  letters 
patent.  I  shaA  take  notice  of  the  time,  whicli 
IS  the  30th  of  September,  1728 :  it  said,  be 
was  not  admitted  till  after,  but  there  is  no 
proof  to  be  admitted. 

The  next,  Johft  Noel,  is  to  proTe,  that  he 
was  committed  the  18th  of  June,  17S8.  I 
need  not  trouble  you  with  all  the  particular 
sums,  but  that  all  together  they  come  to  b%7L 
When  they  have  proved  this,  it  was  necesssry 
to  shew  that  he  was  a  prisoner  at  lan?e. 

As  to  Corbett^  house,  he  says,  be  was  a 
prisoner  there  two  months,  and  that  he  never 
saw  any  thing  but  what  was  Tory  humane ; 
the  house  was  in  the  liberty  of  the  rules,  and 
so  consequently  part  of  the  prison ;  the  ques- 
tions that  were  asked  by  the  defendant's  coun- 
sel were  to  shew,  that  be  bad  a  right  to  take 
him  up,  becmuse  he  might  hare  went  away 
before;  that  the  house  belonged  to  the  war- 
den, and  that  the  behaviour  of  Corbett  to  him, 
and  his  ussge  while  he  was  there,  were  Tery 
humane. 

He  told  you  he  was  Uken  ill  the  4tb  of  De- 
cember, and  died  the  12th ;  that  as  for  the 
bouse,  there  were  two  houses  laid  into  one ; 


and  White  was  not  properly  in  the  house,  be- 
cause one  was  in  the  rirst  floor  \\\  one  house, 
and  the  other  was  up  three  pair  of  stairs  in  the 
other;  and  that  direction  was  given,  that 
White  was  not  to  come  down;  and  White 
never  came  down  during  the  time  Mr.  Castell 
was  there,  before  he  died. 

That  as  to  Corbett's  wife,  when  Mr.  Castell 
was  ill,  she  did  look  after  him  as  much  as  if 
be  had  been  her  own  child ;  and  that  Mr. 
Castell  did  not  complain,  but  did  sav,  he  was 
very  sorry  he  had  the  distemper,  and  that  Cor- 
bett and  Castell  had  been  of  a  club  together ; 
that  as  to  the  room,  it  was  a  very  commodious 
place.  As-  to  what  evidence  else  'was  given 
by  him,  I  shall  mention  but  little  of  it  now, 
for  1  am  now  only  summing  up  for  the  ap- 
pellant. 

The  next  evidence  that  was  called  was  cap- 
tain Sinclair ;  he  did  not  speak  to  the  time  in 
question,  but  spoke  only  to  1727 ;  he  was 
going  on,  but  the  counsel  knew  that  was  not 
proper,  so  stopped  him. 

The  next  witness  was  Wilson ;  he  says, 
that  it  was  a  public  house,  and  that  they  sell 
beer,  ale,  and  wine ;  and  that  Castell  had  pro- 
vision there,  and  paid  for  it.  I  desire,  if  I  umit 
any  thing  I  may  be  put  in  mind  of  it. 

The  next  was  captain  Collet ;  they  made 
nse  of  him  for  another  purpose,  to  provo  that 
Mr.  Castell  had  received  185/.  therefore  they 
inaisted,  that  Mr.  Bambridge  bavin|^  notice 
of  this,  he  might  take  the  occasiou  of  insisting 
upon  further  security,  in  order  to  extort  mouey 
from  him. 

Mr.  Zee.  There  is  a  juryman  and  the  pri- 
soner talking  all  the  time. 

L,  C,J.  1  must  have  no  obstruction  of  jus- 
tice ;  you  must  not  disturb  the  Court. 

The  first  thing  to  be  done  was  to  prove,  tbat 
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BUmbrtdife  bi^  kii^«rfe^«  of  Mr.  OM^IIi 
reoeiviDg  the  nittto^y  for  IH&t  \end  :  OUlet  im 
firent  wet«  called,  Wfab  proved,  th4t  a  bbtl6 
Uras  gireri  to  Ca^tell,  payable  to  him  or  teirer, 
Ibr  tbe  bttro  ;  and  that  ii  WM  after^ahis  al- 
lowed in  Woodward's  account.  Collet  «iyav 
be  was  in  the  tame  ro6ih  Witft  CasHbll,  tattnig 
Hhottt  the  joyfgnient,  itid  siya,  that  it  Way  obs- 
^bk  that  b^  niTght  tnentiob  thi!  nioaey  tliat 
was  to  be  paid  bV  CAstell  to  fianibrit^e;  tfaM 
ift  the  material  iliiog.  They  wtobMlhf^l:  ^ 
the  other  ^idej  that  it  tilb)s6t  tfe  proVed,  ttttbaa 
it  came  to  the  kriowM^  bf  Mtebrid?e ;  Tor 
IhbQgh  Brettt  ti^eiit  tip  to  v&ttbria^,  he 
isatibot  take  opoto  him  t6  say,  he  menfioded 
AtlYthh)|:  i6  telatltm  to  that  sam. 

What  1%  insisted  on  by  the  aippeRant's  cotm- 
sal,  is,  that  several  securities  were  given  opote 
tt^uttt  OTM^.  CasteTI,  i^d  therefbre  Security 
^as  given  before ;  and  ih  Order  16  proVe  Hkiit, 
they  called  witnesses  t6  bheiv  he  demamfi^ 
several  bonds,  sbd  that  noilSce  was  given  to  ftfr. 
Bambrid^  t6  piiodtice  ifaem.  A«  to  that,  the 
answer  that  was  given  was,  that  to  prerctit 
disputes  <tn  contt  he  had  W  dtie  bond.  Hien 
they  called  upon  witne^es  to  prove  the  dr- 
comstatices.  Kr.  Peter  Edate,  who  Say»,  life 
gave  bond  five  iSmes,  the  first  ro  July,  1758, 
ibr  $do/.  In  the  second  bond  <me  Chambers 
«hd  PeteV  Ella'm  Wei^  bocmd ;  Yhe  thirtl  wa^ 
fciv  iMOL  enterfed  mto  hy  him  arid  Cirrll ;  th^ 
fourtti  was  for  1,000/.  entered  into  by  CorH, 
and  him,  and  Bdl,  the  latter  end  ofNovemblei-, 

S  order  for  Mr.  Castellto  hav^  the  liberty  ct 
e  rotes ;  and  tbefe  Was  a  fifth  f(^r  3,000/. 
jpven :  he  says  ft  Was  ofi  a  Monday,  but  Ataft 
is  a  mistake ;  Peter  Elfam,  and  John,  and 
CxxrU  were  bound  in  that,  fle  sayk,  that  be- 
tvveefn  the  «6th  and  last  of  Ngveraber,  he  saw 
Mr.  CasteTl  at  COrbctt's,  and  he  aslced  hina 
^hM  Was  the  reason  of  his* b^ing  there?  And 
lie  made  answer,  That  he  did  not  kiiow,  it  was 
wirat  fiaWbridge  pleased.  Then  he  tells  yod 
hdw  he  came  to  be  bdond ;  that  h^  was  a 
creditor  of  Mr.  Castell's  in  the  sum  of  200/. 
that  he  "had  a  ffbod  opinion  df  Mr.  Castdl's 
ftrdostry,  und  ftat  he  hkU  a  bill  of  sale  from 
him,  but  did  not  know  the  date ;  then  the  de- . 
femlant*s  xrouifsel  prodaced  a  paper,  wbicli 
•hews  it  waslheS3nd  of  October,  Itm 

That  is  the  point  cohtroyerted,  as  jrdu  fi'Ill 
iee  by  and  hyc.  He  sayS,  that  \here  Was  oho 
Ctia:itbers  bound,  who  did  hot  care  to  con- 
^ue  bnylonj^er  5  be  says^  he  himself  was  in- 
xlinable  to  give  It  up,  bnt  that  Castetl  'pro- 
bably mi^ht  get  over  hik  difficulties,  80  he 
fras  resohved  to  continue.  'He  was  asked. 
Whether  Bambridge  did  dissuade  them  frbto 
enntinuiri^  securities  ?  fle  says,  he  did  ea- 
cooragctuemto  cooiitiue,  rather  than  dissuade 
ttiem  tiom  ft.  Afterwards  thfe  security  ti^Us  to 
he  deliveixd  up,  and  he  was  carried  to'Coibett^s, 
alU^r  ihe  4th  or  5th  'bond  was  given  ;  but  he 
can't  take  upon  him  to  say  tbat^Mr.  !ftam- 
bridgb  did  ever  accept  of  it;  theb  was  the 
other  security,  in  Noveii)ber,  17 ^B,  ghrenby 
himself,  Juhn  "Sllatti,  ahQ  Corll,  the  clefk^t- 
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f«iiiM  At  dfaVhsMd  ;  ht  Miy^  Ms  UMiMli 
them  (Castell  being  uiteasy)  tb  Mte  tito  bosM 
ekedutti :  he  Sayti  that  M  ^M  Wifli  €aM 
before  he  died  ;  and  h6  Myfej  IM  ^#»b  ibtRl 
ebttcerh^  At  hAvihg:  Uie  dlMMHf^,  hAd  that 
hte  did  tay,  thAt  Bambt'id^  Wila  tlM»  bdMiM 
of  hilA  dMh,  for  he  apphM  10  bWn  tfo  I6t  MA 
^t  but  he  did  not  fet  him  go ;  and  toU  hiflli 
if  he  did  hot  ket  him  gto  out  sotNi  hut  im^  hi 
should  die.  Ilkfa  vm  not  AlMre  mm  AaJfA 
before  he  di^. 

TmiM,  g^htfeiheto,  thcTy  go  AA  Atfon  Iftc  lOiflMf 
^quiry  m^  the  bonds,  tb  fik  llie  ^dttib  uaAA 
Bambnd^,  And  called  DAnltel  Uopkins.  HA 
says,  he  was  Clerk  of  InquiriAs ;  Imtthat  bA 
was  take>n  very  ill,  Ajkd  Codhor  ^offieiAted  for 
htite.  HA  supposes  Bamhridg«  did,  if  ait 
seiefonty  was  not  found  MifiicidM,  «Ai^  m 
continue  htm  ;  and  Aays,  whM  aeciiiitjr  ^^ 
tenders  A  man,  it  is  the  constAbt  prticUoe  I* 
take  them  up  bjr  itliMAff,  who  %rmgli  \\m 
in  custody,  and  ^ufe  theiA  TAtA  A  Aj^uAfint^ 
house:  t^  to  the  bou!«S  oTCArMII,  K  kta# 


the  bous^,  And  ^t  there  irhn  ]good  Usart 
there,  and  Miat  Mr.  CalstAII  hlid  iHiOt  aAvll 
i^wge  there.    Then  they  go  to  AhAW  Mt.  vm»' 


tell  >As  caitied  \het%  iim&ai  E1I9  coMAit; 
And  Ih  ordier  to  prdve  flwft,  called  BBr.  Vo^ 
w5!>d,  ^o  says,  that  hk  JuTy  was  twd** 
'iDfdithS  (he  botitiAtTed  iA  coslody  %iH  %Adiel) 
Corhett  cam^  one  mornhig^to  euquire  Alfer  UK 
Cast^A ;  then  h«  was  ^  ^t  his  fMtti,  M 
CAsteH  siecfmed  lAuch  cAAcAn^  «t  thttheBrinj^ 
of  it,  And  said  he  woidd  jgo  tlj^  And  fock  btm^ 
Aelf  in  ;  ^hat  Corl^tt  cAme  at  ttAre  t'dtiidk  lA 
the  ttioruTbg.  and  took  Castell,  AAd  ho  AMned 
v^ry  much  concerned;  but  Goirbett  did  not  ail 
hfm  m.  0o|/inns  sa:^,%A  CoAAft  said  ha 
must  go  i^long  with  him,  his  securily  had  rar- 
rendered  him )  upon  frtihSi  Castetl  diSsred  to 
stay  there.;  atid  Coihett  said  to  tliat,  he  lad 
the  ivarden's  Ord^  for  ft,  add  he  mrtnA  Abey  itj 
he  'wished  he  could  excitse  it. 

Thed  they  called  Catharine  WWkAAi'«yJ 
she  says,  she  Was  tVith  Mr.  CasfdlVndia'iriifiA 
the  day  Wore  he  died ;  and  Aays,  IbA  Int 
him  Al!out  three  clays hidfore  that,«fid  Ikn^ 
if  he  died,  he  Wuuld  lay  his  dAAth  lo  m* 
Bamb)  fdge.  iShe  Aaiys,  tW  hre  ik^nffeil  %^ 
necessaries,  As  a  teap6t,1mifh  ahd  tbik,AM 
that  her  mistre^  soppHAd  him. 

Sava^  was  the  next;  hesayA,  he  safrMI'. 
tnasfell  A  little  before  he  Nvaa  takAntntafci^ 
tody  ^  and  Mr.  CAsttfl  setit  to  Wm,  lo'dW^* 
him  to  goto  Mr.  fiafUbridge,  tA  adoilidlilt  wil 
that  ^hiBy  had  (he  smafl-poXlti  the  hoo^  w 
that  he  was  Afraid  of  ditdhiug  iheta,  for  Us 
family  had  suffered  vAry  much  thereby;  «>W 
tvaA  directed  to  delivAr  himAelf  as  WtA  tai^ 
Aage ;  add  that  he  had  a  great  IncotivAaTefici, 
ta  be  lodccd  up  on  respect  of  goin?  Atft  byW 
roles:  hfe  'says  he  did  go,  'buttnA  dAf<«ra>[* 
gave  nb  ansv^er  till  the  lait  tImA ;  ItA  VBySi  °J 
%vent  two  or  thfee  times ;  te  dbtjU  IcW^IfJJ 
he  wAAt  tlif^e  or  four  times,  and  he  ^"'^j!*? 
thA  saute  message  erery  time,  an^lie  bha  n^ 
answer  tfU-at  Hist,  and  OCfe  ItA  iAm  ISA  WM  1^ 


with  ^rett  Kims  of  money,  andhemUftl  ttktt 
««fe  ^  fcil  offlefc.  llfisAya,  ItiatMlhift^ime 
ftHer  Ottteil  WM  ttkiMi  III  of  the  feaaU«Mi[> 
SfB  ny«  taili^,  te^litiiMimi,  lb*!  Bitbbridgi* 
iNme  Mtbe  KSng'ttmnnft  «if  fehi,  alMl  Aid  that 
fce  iMMl  Mm  at  OlrtMdtM)  Add  tM  %h«  •«nMill« 
pox  being  noentioDed  before  Mr.  GiMfcll  to  ht 
lhef«,  lie  Aid  IftM  OMell  WM  eXIttoniely  af- 
fteCedwiAiltaltfiir^iMtlytMcMt)^.  HfedidgO 
•INrat  sMne  M¥t  «r  baMneMI  tb  Vif,  BMiHiMl^, 
SbiMtili  «l«i  th^lMct ;  iMe  gave  yoe  «!%idelR;«, 
which  I  ihall  not  repeat,  it  didtiOt  IkjIM  to  the 
m6m\  lslltheMngcfal8^tekAlkiilved,aftidBam- 
hM^  tf««ted  hkb  VrdL 

T%M  Sttrrig^  was  trailed ;  i«fto  teid,  h« 
wesft  wMi  l#»  leiKers  fhna  CUMcU  to  Batft* 
bridge,  and  Bambridge  said  he  would  8Md  att 
MiiWfei,  Thla  i«  dnty  totrd^iittKtry,  U>  «Hew 
«Mt  CiAlen  ttiade  applicatifili  to  Batuhridge. 

OttoiAttali  was  the  meM^  hesaya,  he  wna  at 
GMfbetf^,  atid  muhiidgte  clmre  thet«,  and 
ChAtdl  tafd  h<e  had  sMt  «6teral  m^sagM  to 
hAM;  MMl  titttttii^  the dislBlmTse,  Ca^n  de- 
ified to  fp6 intolh^-g^ol,  Qt  go  h&b  the  m^es, 
WcBiMe  fbis  uiMeuitoer  Waa  tfateilft,  anu  he  c€t* 
thinlyjrikHiU  ilie  n  he  tMight  fit.  He  antr^aili, 
t^MLl  BtnAMd||t«  naid  hfe  sfaMAd  neither  go  hitb 
the  |(Wal,  iM-  MoUke  libei^  of  Ihte  ruWs,  with- 
oulit  tttMH  <liMlt;  ^  tsould  )mA  taloe  otNrii 
WM  td  ttW^t  tFhtft  tt  Wiui)  lb  Wbh^  Caaten 
bud,  %t  TCU  giveti  aetdtity  ^uaogh,  and'  he 
wonld  give  no  more.  Then  he  Went  into  th% 
tbp-^Mim,  tthd  the  ttfcxl  day  he  waft  taken  iU. 
and  tldaiivd  a  ttte  in  hib  room.  The  eounad 
«m  Hkk  other  aide,  they  dhl  examine  him  to 
niew  the  deftcnptioti  ef  the  inace,  aira  anred 
tnealfhecouM  hear  what  wb»  aaid;  heaaid 
the  'door  vi%8  abut,  hut  he  took  npon  hbn  to 
awea^  tie  did  lieasr. 

Then  *8tttlon  ifto  cabled  5  *who  tfaya,  thtt 
Mr.  Castell  was  tety  titnorons^  and  ^aaya,  idie 
wab  %eitt  f<fr  to  While ;  ithat  M t.  tSaiftefl  lodked 
her  in  the  face,  and  ftnded  abe  liad  the  smaK- 
pox;  tfee  '4M  -ibt  had  tio  more «nark  than  at 
fUs  tfttre)  and  i^he  jstreara  he  did  die  of  the 
bmali-'pbx. 

^rafhrook  Wak  the  nett,  tl^ho  bp«lketo1he 
battfe  pui^^oae,  loi^w'his  appfelwns&ob  oif  dttch- 
inejthe  Wnall-poix. 

Then  *they'ge 'to  the  o^er  enl!ettee,'to  lAiew  i 
atvii  tliefeiiaa  no  tiecessify  df  cmrrviug  him  to 
thiaplaee.  There  was  a  room  Kilbcnry  fltveara 
Iras  an  empty  YOolh  firota  Aie  latter  end  of  Oc- 
tctar  tiii'abodt  the  '5ih  of  l>edember,  "N*  16  ; 
ibere  Wis  a  Itttiiber-toom 'besides,  ihMt'iAight 
hare  been  made  commdOfOtm^ 
"Booth  'heaays  ihe  some. 
Bcavter  wa^  called  nejCt,'to  glve'ain'ai!<»nnt, 
that  there  wm  not  onty  a  toom  in  the  prtton 
empty,  hut  t)i^  'theife  were  YoonTs  empty  in 
ahotber Bpiinging-houae.  This  is  thesiibstanoe 
of  the  evidence,  as  near  M  I  can'iay  it'before 
yon.  The  e?i'denee  given  by'l^vnge  ia  the, 
mo^  'itmterfal ;  and  the  evi&enoe  friven  by: 
Coodtnan  andihe  dttaer'Winieiteay  df-hb  Hm  Of 
1i«fieg^aiaiUl-|^  | 
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Tbbi  being  the  evMenoe  Ibr  ttie  eppeHant; 
for  the  defendauti,  they  fturiiited  upon  some 
points  of  law,  that  the  patty  here  was  not  iiier 
gaily  taken,  and  say  this  was  laid  so  in  tbe  de* 
deration.  This  was  urged,  befsauao  they  wiU 
shew  yon  hi  theh*  etidence,  that  it  was  proper 
for  the  warden  to  take  him  op  by  a  tipstaff; 
that  this  was  a  legal  Udting,  and  ttwt  it  will  be 
tbe  eonaeqttenee  only  of  ■  '  ■  that  will  be 
taken  notice  of  when  that  part  of  the  case 
eomes  to  be  considered  ;  that  it  is  laid  to  be  in 
one  boose,  but  there  are  two :  tboogh  they  are 
diflfiprent  aparttnents,  thit  miist  be  conaidetea 
ftat)ne  btwae. 

Tbe  next  thing  that  was  laid,  was,  that  White 
was  siek  at  tbe  same  time  when  Mr.  CasteA 
was  broughi  in.  Now  say  they,  hairing  proved 
that,  they  have  proved  thedeclaratHm. 

I  donH  see  that  the  man  ban  be  said  to  bo  91 
of  the  distemper  when  he  was  brooght  down  ; 
though  ftedefisttd«nt^  witnesses*  say,  ^at  he 
had  not  taken  all  his  pwges;  that  endenee 
will  take  ofTtbeoliiection  made  by  the  appel* 
)ee*8  connaeh 

Ttien  they  go  on  ftivlher,  and  say,  niat  he 
Ad  actually  eatch  this  distemper :  and  on  the 
other  hand,  they  eay  there  was  little  reason  to 
balieve  it,  wliea  lie  was  kept  so  long  before  hn 
came  down.  This  is  tme,  it  is  to  he  consider- 
ed in  that  manner.  As  to  the  tdnection  of  that 
part  of  the  declaration  trff  Mr.  vaittcn  whena 
he  declared  Bambridge  was  the  occasion  of  hie 
death ;  1  must  ac«|uaint  yoo,  where  a  msn  ie 
wounded,  and  iSies  m  a  little  time,  we  have  ad* 
veined  wiiat  he  saM  to  be  given  in  mdenee, 
tibese  things  were  at  tbe  time  when  be  had  tfan 
distemper,  i  litlSe  time  before  he  died. 

Thft  ooonsel  for  Aiedofendants  gave  this  en- 
ewer,  that  if  they  bring  bnn  there,  that  hie 
declaration  would  not  tigoiiy,  for  If  mey  cmi- 
line  him  there,  thty  have  a  right ;  it  wooild  be 
justifiable  in  them  to  do  it. 

Alter  thia  ^Ibservation,  they  do  say,  i6nct  it 
was  very  increditile  to  hear  whsft  was  said  in 
the  room  at  the  bar;  tbeToomwasciosetiocrd- 
ed  to  the  top,  and  the  door  was  locked,  and  thin 
was  a  long  time  before  it  was  discovered ;  entl 
called  witnesses  to  jnrove,  how  incredible  it  irae 
I0  hear  whet  was  said  m  tbet-room. 

Then  (he  defendaot*a  comisiO  come  lb  |[lvt 
evidence  that  bis  security  had  surrendered  him. 
The  witness  they  make  use  of  was  Mr.Cbap- 
pel,  to  4hew  that  Chambers  would  nottionthrae 
as  security  any  longer:  lie  gives  an  eccoonly 
that  "CRambers  would  not  stand,  thet  Peter 
iSltam  was  of  the  same  mind,  but  afterwarde 
did  recede,  and  Bambridge  said  he  thought 
them  very  secure*;  what  could  faidncetfaemiD 
withdraw  their  eecuritiea,  don't  appear:  both 
ihe  Elhims  JWooldstaod.  Chambers  told  Bam- 
bridge himself/that  he  desired  to  lake  hhn  up; 
and  Bambridge  said.  If  he  moetbetakeii  up, 
youmustgotoa'tipetdr,  and  directed  him  to 
Corbdtt^  end'Corbett  deomnded  his  -foe.  TbM 
he  could  not  Bud  Castell  at  first,  but  went « 
s^eonll  time,  antt^toofc  him. 

EUam  first  refoaedi  afteneirds  he  waeeomh 
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tor-security  to  Eilaoi;  that  was  the  reason  be 
caUed  the  note  from  Chambers. 

Chambers  desired  Mr.  Chappel  to  tell  Bam- 
bridge,  that  be  theo  came  to  towo  in  order  to 
give  him  up ;  and  Bambridge  told  him  he  was 
Tery  safe,  and  he  desired  him  to  continue  secu- 
rity Aill.  The  use  they  make  of  this  is,  that 
if  Bambridge  wanted  him  in  custody,  he  would 
not  have  persuaded  him  to  continue  securitv. 
He  says,  that  on  Bambridge's  saying  that,  ne 
did  continue  some  time  longer ;  then  be  came 
to  town,  and  was  resolved  he  would  deliver  him 
vp ;  he  told  him  again,  if  he  was  resoWed,  he 
must  go  to  a  tipstaff,  and  give  6s.  Bd.  for  his 
fee ;  that  Chambers  went  that  very  day  to 
Corbett's,  and  had  Castell  taken  up ;  and  Cas- 
tell  said  to  Chappel,  that  he  was  set  on ;  and 
Chappel  said,  he  was  not;  and  Castell  said,  he 
did  not  believe  it ;  and  says  that  Mr.  Castell 
did  not  complain  of  any  ill  usage. 

Joseph  Vains  was  the  next;  he  says  that 
Chambers  came  to  his  house  {he  was  not  there 
after  he  spuke  to  Corbett,)  and  asked  him, 
whether  he  had  seen  Corbett?  He  said,  he  had 
•een  him  that  day :  he  came  there  again,  and 
met  with  Corbett,  and  told  him  he  intended  to 
surrender  Mr.  Cattell,  for  that  he  was  informed 
he  was  going  abroad  with  lord  Londonderry. 
He  says,  that  he  charged  Corbett  to  k>ok  for 
Castell ;  and  said,  if  he  did  not  get  him,  be 
would  move  the  Court  against  him,  and  make 
bim  pay  the  debt. 

Woodyer,  he  gives  an  acoonnt,  that  Mr. 
Castell  was  at  the  King's  Arnos,  and  says,  that 
Mr.  Castell  ordered  him  to  get  a  room  ready, 
to,  air  the  sheets,  and  get  a  nre ;  and  he  says, 
he  sent  the  boy  thereupon,  hot  that  he  never 
tew  Mr.  Castell  a(W ;  that  Mr.  Corbett  went 
with  him  ;  that  he  went  away  easy,  and  did 
not  make  any  complaint. 

The  next  is  Downs ;  he  did  not  *  say  tliat  he 
received  the  message  from  Mr.  Castell  to  get 
the  room  ready,  and  that  the  night  before  he 
lay  at  Underwood's,  that  he  attended  him  there 
till  he  died ;  and  as  to  necessaries,  he  had 
every  thing  that  vfas  fit,  and  there  was  a  club 
kept  there,  and  Corbett  used  to  be  with  them. 

Then  Holdesworth  the  chamberUm  was 
ealled ;  who  says,  that  Mr.  Castell  came  in 
there,  and  wanted  nothing;  he  seemed  to  com- 
plain of  nothing;  before  he  came  in  there  the 
oed  was  aired.  They  asked  him,  whether  they 
could  hear  on  the  outside  of  the  bar,  what  was 
■aid  in  the  room  behind  it?  (to  take  off  the  evi- 
dence of  Goodman)  he  says,  in  his  opinion  he 
could  not  hear,  unless  they  spoke  very  loud.  As 
to  White,  be  says,  he  lay  up  three  pair  of  stairs, 
and  Castell  up  one  pair  of  stairs ;  that  two 
bouses  were  laid  together  only  at  the  top,  and 
that  one  stair- case  was  stopped  up  five  or  six 
days  before  Castell  came  there. 

That  the  bed  White  Uy  on  was  brought 
down  into  Mr.  Castell*s  room,  but  the  bed- 
stead being  too  little,  it  was  carried  up  again . 

*  So  in  former  edition,  but  wrongly  as  it 


this  .was  five  or  six  days  before  Mr.  Castdl 
came  there. 

The  next  witness  is  Norton  ;  he  tells  yoa, 
that  a  message  was  brought  to  have  a  fire  made 
in  the  best  room,  and  to  hare  the  best  bed  got 
ready  in  the  best  room.  He  telle  ^oa,  as  to  the 
bar,  that  you  can't  bear  what  ta  said  in  tlie 
inner-room. 

They  then  called  doctor  Gardioer ;  wbeo  be 
was  charged  in  execution,  be  says,  he  «ai 
with  him  at.tbat  place;  talking  how  Mr.  Bam- 
bridge and  Corbett  used  him,  be  said  he  was 
used  with  great  civility. 

This  was  the  last  day  of  Michaelmas  tenoi 
which  was  long  aflcr  Mr.  Castell  was  cairieH 
there,  for  he  was  carried  there  the  14th  of 
November ;  and  says,  that  he  weatback  agaio 
with  him. 

The  next  was  Blake ;  who  giTes  an  accooat, 
that  she  saw  hartshorn- diink  made ;  that  she 
never  had  the  smalUpox,  and  staid  in  tbe  bonse 
th^  whole  time  White  was  there,  but  never 
went  out.— Mr.  Moor  says,  he  found  him  in  t 
convenient  room,  and  that  he  wanted  nothiaff. 

Mrs.  Smith  was  the  next;  who  said,  that 
Corbett  said  to  Bambridge,  that  poor  Castell 
was  ill  of  the  snnall-pox,  and  Bambridge  de- 
sired to  let  him  have  every  thing  that  was  ne- 
cessary for  him;  and  Corbett  came  agaiotbe 
next  dlay ,  and  said  tbe  gentlemen  were  uneasy, 
and  he  said  he  had  thoughts  to  remove  him; 
and  Bambridgesaid,  If  they  are  afraid,  let  tbem 
go  into  the  gaol. 

The  next^  vras  captain  Martin  ;  be  (elis  joo, 
that  he  never  heard  that  he  particularly  com* 
plained  ;  tl^at  the  seopnd  day  after  the  small- 
pox came  out,  he  went  to  Bambridge,  and  wu 
telling  him  how  Mr.  Castell  was,  and  Bam- 
bridge said  be  was  very  sorry  for  it ;  then  be 
went  up  to  Mr.  Castell,  and  told  him  what  Mr. 
Bambndge  hadaaid,and  Mr.  Castell  desired 
he  would  not  mention  his  name. 

Then  there  was  a  paper  produced  to  shev 
what  he  did  by  a  bill^of  sale. 

Then  King  was  caJled ;  who  says,  that  Mr. 
Castell  was  at  Corbett's,  and  thai  Bambridgje 
used  him  Tery  well,  and  Bambridge  paid  his 
reckoning  on  the  21st  of  November,  which  is 
about  seven  days  after  he  came  into  Cothett's 
house. — One  flowson,  another  witness,  »p9 
that  Mr.  Castell  owed  him  money,  and  that 
Bambridge  was  employed  for  him,  apd  this 
was  aboiu  ten  days  befi>re  Mr.  Castell  died. 

Then  they  come  to  shew  yon  what  became 
of  the  bonds.— Peter  Ellam  proves  that  there 
were  five ;  but  then  it  was  not  proved  they  w«« 
delivered  to  Bambridge. 

Codnor,  he  was  clerk,  and  says,  he  had  re- 
peat^ directions,  from  time  to  time,  to  take  Mr. 
Castell's  security  as  soon  as  they  came;  be 
says,  there  were  but  two  taken ;  there  ^ 
1,000/.  1,000/.  and  8,000/.  but  he  only  «- 
mitted  of  1,000/.  and  2,000/. 

He  says,  that  the  bonds  were  taken  ^if  ^^ 
CMtf,  in  their  language,  which  was  only  to  be 
taken  in  order  for  an  enquiry  ;  one  was  token  op 
and  cancelled,  the  other  was  only  de  teiu  f»^' 
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He  tells  you  likewise,  that  til  the  charges 
was  500L  this  was  taken  in  the  penalty  of 
2,000/. 

He  says,  that  where  the  charge  is  first  for 
100/.  and  judgment  for  100/.  they  take  bonds 
for  double. 

There  are  other  witnesses  say,  that  the  cns- 
tom  is  otherwise  lately :  they  say  what  the 
other  said ;  and  that  the  same  man  may  have 
a  declaration  for  one  sum,  and  judgment  for 
another. 

Codnorsays  positively  that  the  two  last  bonds 
were  only  taken  de  bene  eae. 

This  evidence  has  been  long,  according  to 
the  different  things ;  if  any  thing  is  omitted, 
youMl  i-emind  me  of  it. 

Gentlemen,  you  are  to  consider  in  the  first 
place  as  to  Gorbett,  that  only  part  of  the  evi- 
dence relates  to  him,  as  to  the  taking  Mr.  Cas- 
tell  np  ;  but  as  it  docs  not  appear  he  had  any 
knowledge  of  the  small- pox  being  there  then,  I 
apprehend  it  is  not  snfiicient  to  convict  him : 
then  as  to  Bambridsre,  if  Bambridge  had  notice 
that  he  never  had  this  distemper,  that  he  was 
afrwd  of  catching  it,  that  he  desired  not  to  go 
there ;  if  he  did  carry  him  afterwards,  against 
his  will,  and  Castell  did  catch  this  distemper  of 
)Vhite,  and  be  died  of  that  distemper,  then  he 
ispiilty.  The  appeal  depends  upon  these  cir- 
oamstances.  I  take  it  in  point  of  law,  they 
most  all  concur ;  if  they  do  not,  you  will  not 
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find  them  guilty ;   if  they  do,  yon  viU  find 
them  guilty. 

CUrk.  Gentlemen  of  the  jury,  answer  te 
your  names.    (Which  they  did.) 

CUrk.  Who  shall  say  for  you^ 

Jury.  Theforeoian. 

Clerk,   Are  you  agreed  ?   ' 

Omnes,  Yes. 

Clerk,  Are  the  defendants,  or  either)  and 
which  of  them,  Gnilt;^  or  Not  Guilty  ? 

Foreman.  Not  Guilty. 

Upon  this  acquittal,  Mr.  Kettleby  moved  th« 
Court,  on  the  statute  of  13  £dw.  1,  cap.  13, 
which  enacts,"  That  upon  a  false  appeal,  bf 
malice,  the  appellor  shall  suffer  a  year's  impn- 
sonment,  and  restore  the  parties  appealed  ineir 
damages,  at  the  discretion  of  the  justices. 

But  the  Court  would  not  allow  the  same  ; 
the  Chief' Justice  saud,*  he  was  only  to  try  the 
issue,  and  that  the  application  was  proper 
above,  or  by  writ  of  conspiracy,  and  all  he 
could  do  was  to  record  the  verdict. 

Upon  5  February  following,  the  appellees  ap- 
peared in  Court,  and  having  given  a  rule  upon 
the  postea,  which  they  then  produced,  and  no- 
body appearing  to  say  any  thing  against  them, 
they  were  discharged .    Strange  pro  Appellatis. 


^  Strange's  Ueports,  p.  857» 


482.  The  Trial  of  William  Acton,  Deputy-Keeper  and  Head 
Turnkey  of  the  Marshalsea  Prison  in  Southwark,  for  the 
Murder  of  Thomas  Bliss,  late  a  Prisoner  in  the  said  Prison ; 
at  the  Assizes  held  at  Kingston-upon  Thames,  for  the  County 
of  Surrey,  before  the  Hon.  Mr.  Baron  Carter,  August  1  : 
3  George  U.  a.  d.  1729.* 


Wednesday^  July  SO,  1729. 

Proclamation  was  made  for  all  persons  con- 
cerned to  attend. 

Clerk  of  Arraigns.  YOU  good  men  that  are 
impanuelled  to  eoquirf,  &c.  answer  to  your 
»*njes,  aud  save  your  fines. 

Clerk.  William  Acton,  hold  up  your  hand. 
(Which  he  did.) 

Clerk.  You  stand  indicted  by  the  name  of 
William  Acton,  of  the  parish  of  St.  Georifeihe 
™^yr,  &c.  for  the  murder  of  Thomas  Bliss, 

Clerk.  How  say  you,  William  Acton,  are 
you  n^uilty  of  the  murder  whereof  you  stand 
todi«od,  or  not  jfuilty  f^Acton.  Nut  Guilty. 

Clerk.  How  wilt  thou  lie  trie<l  ? 
jdcion.   By  Ood  and  my  country. 


follA  ^  **/^«ii««  immediately  preceding  and 


Clerk.  God  send  you  a  good  deliverance. 
On  a  motion,  his  Trial  was  fixed  for  Friday. 

Friday,  August  1,  1729. 
.   Proclamation  was  made  for  information. 

Clerk.  Then  the  prisoner  at  the  bar,  then 
men  that  thou  shalt  hear  called  and  personally 
appear,  are  to  pass  between  our  sovereign  lora 
the  king  and  thee,  upon  the  trial  of  thy  life  and 
death ;  therefore  if  thou  wilt  challenge  them, 
or  any  of  them,  thy  time  to  speak  is  as  they 
come  to  the  book  to  be  sworn,  before  they  are 
swurn. 

Mr.  Strange,  (Counsel  for  the  Prisoner.)  .Afy 
lord,  I  hofie  you  will  indulge  the  prisoner  t« 
come  to  the  inner  bar. 

Mr.  Baron  Carter.  He  may  cone. 

Mr.  Baron  Carter,  Call  over  the  panoel. 
(Which  was  doue.) 

Mr.  Baroo  Carter.  Tliere  are  27  of  the  jury 
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b  lbilp«ttMl,io  yon  mty  cMlMig*  whoyo* 
will. 
AcUm.  Noy  ny  lord,  1  shan't  challenge  «py . 

Thomas  Cole« 
Miles  Poole, 
Robert  Parkhurst, 
Vincent  Hollis, 
Charles  Bttcklaod, 
William  Oosirflll, 


Jobp  Sifgiiis, 
TbomM  Bandfoifdi 
WiUism  Brown, 
John  Walter, 
HobsrtPWIen, 
James  WeUheloved, 


Clerk.  Hold  up  your  band.  (Wbiofa  hadid.) 
Yoa  of  the  jary,  look  upon  the  prisoner,  and 
haaikeo  la  his  charge.  Ha  staoda  iodictad  by 
tka  naaae  of,  ke,  (pr&ut  in  the  iadiotuieiitflitt* 

Acton,  I  dwiratha  indiotiaqt  may  ba  read 
kLalin.* 

Mr.  Sirmmgc.  I  desire  Mr.  Sageant  Bayoaa 
m^y  be  here,  before  it  is  read. 

Mr.  Baraa  CaMer,  1  bare  ataid  an  hour  al« 
tndji  1  can't  stay  any  bngar. 

Cner,  naka  proclamatioii  to  keep  silcnca 
upon  pain  of  imprisonment.  This  is  a  trial  for 
lijte  aAd  death,  and  1  shall  commit  any  one  that 
4oqU  bold  thek  peace* 

Wir.  Mardmg,  William  AotSQ  stands indictad 
fiir  the  ONinieral' Thomas  BisM^  The  indict 
poitsetafanai,  Tkat  John  Diarby  was  keeper 

^£tkM  KiAtf^A  PiiliMMi  nniirt  mt  Wmfnttnttttw  »~^ 

had  the  cnalttly  aiike  pnaonera  thf  rt. 

That  William  Acton,  during  the  time  he  was 
fertant  of  the  said  John  Darby,  was  employed 
in  and  about  the  care  and  costody  of  the  pri* 
naners  there. 

That  thnaaid  Wittam  4ettw«  being  a  p^ffvan 
of  an  inhuman  and  cruel  disposition,  did  on  the 
•laC  of  October,  in  the  Idtfa  year  of  the  late 
]png,  oraallyj  barbarously^  and  feloniously  beat, 
aasaoH,  and  wound  the  said  Thomas  Bliss,  then 
Mog  a  iniaoner  under  the  4;ustody  of  the  said 
l^rby  ;  and  of  mafice  aforethought  diil  carry 
the  said  Bliss  into  the  strong  voom,  and  poi  on 
irons  and  fetters  of  great  weight  upon  his  legs ; 
and  the  said  Bliss  was  eip^ed  to  the  damp, 
and  wet,  and  cold  of  the  said  room ;  which  is  a 
danywmi,  danp,  ttoisame,  6kby«  and  an  4iu- 
wholeaome  place. 

The  indictment  further  sets  forth,  that  he 
put  on  an  inm  instrument,  and  engine  of  tor- 
ture, upon  the  liead  of  the  said  Thomas  Bliss, 
called  cne  acuH-cap ;  and  also  thumb-screws 
«paB  bis  ibiinbs ;  and  that  he  remained  ibhere 
lBne<hoQS8  amder  all  this  tortme  and  tomoot. 

At  the  iifmt  of  the  tmpriaoiiiiig  the  said  Tbo** 
mas  Bliss  in  abctaom  aforesaid,  lie  knew  it  to 
faedamp,.nDiaaBe,.«nd filthy ;  andooDsequtfit- 
Uf  wstf  unwhnleaome. 

Thaftdurttt|rAbedatenlion  of  the  said  TThoaaas 
fillss  in  the  said  room,  by  duress  of  the  impri- 
aomneal,  bv  being  assaulted,  beat  and  wounded, 
the  -aaid  Thamaa  Bliss  becaoie  languid,  and 
contracted  such  an  indispoaitioo,  and  ill  habit 
nf  body,  that  helanguiabed  ;  and,  by  reason  of 
IhJBihireBs,  died. 

'  ■  '"■'  w  nmn  >■> 

^  9ee  laL  IS,  p.  ^j{9ii« 


Trial  ^WHUm  A^hn,  [m 

Tb#  iodicimeat  ooadndcp,  Mil4  ba  did  (sh. 
niously,  Tol  untai^i  apd  of  n^iKqe  afbrsthsugla, 
murder  the  said  Thomas  Bliss, 

Gentleman,  the  prisoner  hwi  pleaded  Not 
GuiJtjf  'f  and  ff  wa  pn»?e  bini  Gniliy,  yo«  hIU 
find  him  so. 

Af  r.  Morth.  I  ha?e  the  honour  to  be  o^n- 
»l  for  the  king  against  Wiliiain  Acton.  Uie||n- 
aoner  at  the  bar.  Th^  offience  is  murder;  ^nd 
nobody  can  be  guilty  of  murder,  but  by  bofiga 
Bsrasa  of  a  lualioioDiB  aiA)  croel  nature.  Tba 
law  determines  sll  diiT^reacas  between  all  ssIh 
jects  9  and  by  the  laus  o^'  this  land,  the  Wj 
and  per:son  ot  the  nnfortunate  debtor  is  lisbleio 
imprisonment  till  be  pays  tbie  debt;  ^ndtltf 
law  take^  fonre,  that  gaolers  ^  keepeis  fff^- 
m^  should  ha^o  a  particular  anpo^ngssiiwt 
nnd  d^e»c^  a^n^t  t}ie  parsons  that  ofa 
abuses  to  them  in  the  capacity  of  g  f^lu; 
and  on  th^  other  band,  the  law  talc)?s  c^,  ilut 
they  shall  not  uae  theu:  prison^s  ii|hmiMad/ 
or  cruelly. 

The  nature  of  all  custody  if  to  Zfiswa  ibr 
the  debt  owing,  or  iojurjes  4oae  $  snd  i|]^  jur- 
son  is  to  he  luwt  safe  the^^  till  justly  delir^fsd 
m  Court  Wnere  a  person  is  oonden^^td  in  u 
aetion  whnre  judgmfsnt  is  h^  agaipst  fain, 
then  the  gaoler  is  to  ke^  the  pfw^er  jp  ah 
custody,  b^t  not  tou^fB  ^y  ipbum^jir#il- 
meqt. 

That,  W  the  common  fate  and  ineqiulity  af 
human  atfairs,  mankind  cannot  be  alike io  point 
of  fortune,  and  it  must  fall  to  the  lot  of  maor 
to  become  insolrent ;  and  it  would  be  very  banl 
lor  these  of  the  vnfdrtMu^te^  when  |tha)r  aiaxt- 
duced  by  the  confinement  and  miseries  of  a 
ganl,  10  he  madn  mora  naiseraide  by  the  crueltj 
of  the  gaoler ;  who  /Might  to  ti;eat  his  prisooen 
with  lenity  and  h4aonnity.  Bliaa  was  pat  in 
^ol, and  was  there  Jkept  for  a  sinaU  4^ 

The  indictment  takes  notice,  that  Darby  bad 
the  custody  of  the  gaol ;  a,o^  that  ^too  was 
his  servant,  and  stood  in  his  place ;  aod  per- 
formed the  name  as  Daii^y  onght  io  h^re  done. 

That  the  prisoner  at  the  bar,  by  la  long  train 
and  series  oA*  cruel  and  iAbumaa  usage,  mal- 
treated the  deceased  (I  would  not  be  bard  upon 
a  man  in  his  circumstances  i)  1  may  say  wfa^t 
the  law  allows,  that  he  being  under  Darby  ai 
servanly  assaulted  Blisa^  yho  wo^  a  prisoiM;rr<r 
debt  under  his  care,  and  prosecuted  t^M^r  H 
putting  him  into  that  |dace,  wiiene  be  mm 
not  have  put  his  swine,  or  other  beast 

A  place  so  damp,  in  which  were  so  msef 
oojcious  humours,  that  any  on,e  that  wai  poi 
there  must  be  in  dancer  of  death,  not  oalvrion 
the  oojcious  vapours,  out  from  the  want  of  a  due 
covering  at  top ;  and  from  its  being  so  remoie 
from  the  sun,  that  it  /could  ha;re  |io  ioBueDce 
upou  it,  aod  must  for  want  oil  it  gc«ur  pcaioitfr 
even  to  infection.  \ 

To  make  misery  more  misedahle,  jiej^ot  tun 
there  without  bed  .(ir  bedding.  | 

A  bed  would  have  i^ept  hirfn  ? 
W^.denied  that,  whict)  is 
to  criminal  and  convicts 


pt  hirli  wann,  but  bl 
is  saliLgi^nicdyrt 

i  nJf wirid.he.«M 


i 


405] 


Jw  the  Murder  of  Tktmiu  Bliss. 


him  tlie  cold  oomforleveii  of  straw ;  but  he  was 
rastrnned  from  the  liberty  of  looking^  out  for 
«oy  tbiog  to  reiieye  bim  from  the  injuries  of  the 
place. 

fie  was  several  times  rery  biardly  ased ;  he 
was  so  beat  with  a  most  terribliB  instrumeut  of 
correetiOD,  a  bolPs-pizzle,  that  his  clothes  were 
ftrced  to  be  ciit^off  his  body. 

There  is  no  punishing  the  body  without  the 
coiicarrence  or  the  mind.  The  prisoner  sent 
lor  this  poor  man  oat  of  this  ternble  place,  in 
sport  and  ridicule,  A  the  lodge  where  he  had 
oonopany ;  and  there  had  an  iron  instrument 
nx^  upon  his  head,  thumb-screws  on  his 
thombs,  that  the  blood  started  from  hlsthurobs. 
He  had  aaotber  instrument,  called  a  collar,  put 
about  his  neck ;  it  was  very  far  from  being 
easy;  it  there  made  an  impression  that  the 
Bsark  plainly  appeared :  he  had  a  load  of  heayy 
irons  on,  worse  than  any  yoke  of  servitude; 
afler  these  instruments  were  fixed  on  him»  he 
bad  fetters  put  upon  his  l^fs,  of  great  weight. 
What  then  were  the  fetters  put  on  for  f  To  add 
to  the  affliction  of  the  man,  and  to  shew  the 
cruelty,  of  the  prisoner,  I  have  already  men- 
tioneif,  that  he  was  a  prisoner  for  debt :  they 
should  not  be  loaded  with  fetters,  upon  any  pre- 
tence whatever. 

Indeed,  by  an  old  act  of  parliament,*  where 
auditora  of  accounts  were  found  indebted  to 
their  prindpal,  and  are  imprisoned,  and  refuse 
to  account,  they  may  be  ironed  :  bnt  this  is  an 
obsolete,  disused  law,  and  being  in  a  particular 
case  exchides  all  others.  Lord  Coke  takes  no- 
tice, that  it  is  not  lawful,  that  prisoners  for  debt 
by  the  common  law  should  be  put  in  duress. 

The  indictment  does  not  say,  that  it  was  the 
occasion  of  his  immediate  death  ;  but  it  would 
have  been  better  that  one  of  those  instruments 
bad  put  an  end  to  his  life,  that  be  bad  expired 
under  these  cruelties :  his  death  would  have  put 
an  end  to  him  and  them  together ;  for  every 
body  would  rather  choose  to  die  immediately, 
than  to  be  so  punished,  when  death  must  be  the 
conseouence.  But  though  he  survived  them, 
the  effects  remained ;  the  man  soon  died,  and 
ibat  shews  that  it  was  the  cause  of  his  death. 
The  mdictment  charges,  that  the  prisoner  killed 
and  murdered  him.  If  we  prove  the  facts, 
they  will  justify  that  conclusion;  and  then 
we  must  submit  to  your  lordship,  if  it  is  mur- 
der. If  a  gaoler  brings  a  prisoner  to  his  death 
by  duress,  it  is  murder  ;  and  the  law  in  such 
case  judg^  it  to  be  malice  prepense. 

There  is  one  thing  I  should  have  taken  no- 
tice of ;  that  in  case  of  thedeath  of  any  prison- 
er,, the  law  requires  the  gaoler  to  have  the  co- 
roner's inquest  to  sit  upon  the  body,  to  enquire 
tfaecause  of  his  death :  I  don't  find  that  was  done. 

,  Mr.  Ward.  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury,  I  am  counsel  of  the 
same  side.  If  a  gaoler,  or  the  servant  of  a 
poler,  kills  a  prisoner  by  duress,  I  take  that  to 
be  murder ;  the  reason  of  the  law  is  plain  :  by 

•  Westm.  Sd.  See  S  Inst.  381. 
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f  he  constitution  of  this  oonntry,  a  prison  is  only  . 
for  the  safe  custody  of  the  prisoners  till  tried  o^ 
discharged:  if  that  is  turned  into' cruelty,  it  is 
contrary  to  the  law ;  and  he  must  answer  for  it: 
If  Bliss  came  to  his  death  by  Acton,  if  that 
usage  was  the  occasion  ot  his  death,  I  must 
conclnde,  as  in  the  indictment,  that  he  is  guilty 
of  murder.  To  shew  you,  gentlemen,  that  Ac- 
ton used  him  in  that  barbarous  manner,  we  shall 
shew,  thai  the  place  he  kept  bim  in  ^as  unfit 
for  any  human  creature  ;  it  was  not  defended 
from  the  violence  of  the  rains  and  seasons, 
which  mada  it  moist  and  damp,  and  very  un- 
wholesome. He  was  kept  here  witbont  a  bed  ) 
this  might  be  the  occasion  of  hU  death  ;  but  if 
he  bad  force  used  upon  him  afterwards,  there 
can  be  no  reason  to  doubt  it 

We  shall  shew  you  that  he  bad  actual  forae 
us^  upon  bim.  He  had  a  cap  of  iron  fixed  on 
his  bead,  and  a  collar  of  iron  on  bis  neck,  so  that 
he  could  not  opea  bis  jaws ;  even  bis  sustenance  * 
was  forced  to  be  pulled  into  little  pieces,  for  il 
was  impossible  before  to  get  it  into  his  mouth, 
which  was  occasioned  by  the  weight  of  his  col- 
lar. The  man  did  address  himself  to  a  person, 
who  condescended  to  chew  it  fit  for  him  to  get 
It  into  his  mouth. ' 

Besides  these  irons  he  had  thomb-screwa  on 
his  thombs,  and  the  Mood  gushed  out  of  them ; 
besides  this,  he  was  beat  with  a  buH's  pizaie 
aiid  a  rope^  and  was  bbck  aH  over.  Not  con- 
tent with  this,  the  prisoner  at  the  bar  stamped 
upon  bis  belly,  till  the  swelling  was  so  great, 
that  his  clothes  were  forced  to  be  cut  off  bb 
body. 

Further,  to  be  more  barbarous,  he  put  him 
into  fetters  so  strait,  that  they  made  an  impres- 
sion  on  his  legs,  and  eat  into  the  skin ;  which 
occasioned  a  wound  and  mortification  in  bis 
legs.  This  was  the  usage  of  the  prisoner  to  a 
poor  man  who  was  only  to  be  kept  in  safe  cus- 
tody by  bim.  If  he  did  not  die  immediately, 
but  languished  of  his  wounds,  and  then  died  of 
them ;  that  will  be  as  much  chaigeri>le  upon 
him. 

If  we  call  our  evidence,  and  prove  the  case, 
you  will  fiod  him  guilty  :  that  he  feloniously, . 
and  of  malice  aforethought,  assaulted  and  mdt- 
dered  Thomas  Bliss. 

Mr.  Trigg,  A  person  confined  for  a  very 
small  debt,  to  have  all  those  engines  of  torture 
upon  bim,  is  contrary  to  law. 

Mr.  Ward.  It  is  set  forth  in  the  indictment, 
that  Darby  waa  keeper  of  the  prison ;  tberefiire 
it  is  proper  to  proceed  to  prove  that  first.     . 

John  Wilton  sworn. 

Mr.  Marth.  What  Is  yournanie  ? 

Wilton.  John  Wilson. 

Mr.  Marth.  Have  you  been  sworn  f 

WUtm.  Yes. 

Mr.  Marth,  Do  you  know  the  Marshalsea 
prison  ? 

Wihon.  Yes,  I  have  been  a  prisoner  there 
ever  since  April  1726. 

Mr.  Jkfart^  Who  waa  the  keeper  f 

ITiYaMi.Jobff  Darby. 
9H 
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Mr.  Mank.  Do  yoa  koow  the  iwiiimer  Kt 
the  bar,  Widiam  A^Aumf^WiUoa.  Yen. 

Mr.  Marth.  lo  the  year  1796  wai  Mr.  Acton 
oeDceroed,  an^  in  what  manner  F 

Wilson,  Hn  acted  as  chief  turnkey,  and  lue* 
eeeded  one  BarieiKrh. 

Mr.  Marth,'  What  is  the  nature  of  turnkey  ? 

Wiison.  He  luited  nnder  Mr.  Darby,  in  Uk- 
inff  care  of  Uie  priaooen^ 

mr.  Marth.  Apgottnt  my  lord,  and  the  jury, 
if  you  remember  Thqmaa  film? 

Wilton.  Yea. 

Mr.  Baron  Carter.  ]  mutt  put  yon  in  mind, 
you  hare  only  eiamined  to  the  year  1796, 

Mr.  Marti.  Bow  long  did  he  (Acton)  eooti- 
•oe  under  Mr.  Darb^  P    ^ 

Wilton,  I  can't  jnatljr  fay  how  long  ;  till 
Ifr.  Darby  formed  out  tbefraol. 

Mr.  Mmrth,  How  long  had  it  been  iiumed 
•nt? 

Wilum.  I  belief  e  it  had  been  fiurmoA  out  a 
year,  more  or  less. 

Mr.  Martk.  When  was  it  fiuned  out  f 

Wiiton.  I  believe  in  May  1717. 

Mr.  Ward.  You  lay,  yon  believe  it  was 
farmed  out  in  1797  ;  who  took  cafe  of  the  pri- 
soners then  ?  Who  in  May  17S7  f 

Mr.  Baron  Carter*  You  need  not  go  ao  fhr ; 
take  any  part  of  the  year  17S7,  to  the  death  of 
IBiisi. 

Mr.  Ward.  From  what  do  you  know  he 
was  turnkey  r  How4onffwaahe8obeforeJ7S7? 

Wiltw.  He  was  so  the  time  I  was  commit- 
ted.   1  y^'Bs  committed  in  17S6. 

Mr.  Ward.  You  bdieve  he  did  continue  as 
•uch  from  1786  to  17S7  f-^Wiltom.  Yes. 

Mr.  Ward.  Did  Acton  act  ? 

Wilson.  Acton  did  act.  I  seldom  saw  Daiby 
Ibere. 

Mr.  Marsh.  Give  an  acoonnt  what  condition 
Bliss  was  in. 

Wilton.  When  I  was  committed  a  prisoner 
in  17S6,  he  was  then  put  in  the  sick  wanl;  a 
little  before  the  act  passed,  to  prevent  irivolons 
and  vexatious  arrests,  there  was  a  draught 
made  of  four  prisoners  out  of  each  ward,  to  be 
put  into  the  pump-ward,  and  I  and  Bliss  were 
•moog  them :  he  then  appeared  to  be  a  sad  ob- 
ject, very  lame,  and  I  took  an  opportunity  to 
ask  him  the  cause  of  it,  and  he  told  me  that  he 
attempted  to  escape ;  but  being  seen  by  a  wo- 
man, he  was  discovered  in  Uie  attempt,  and  fell 
down  and  dislocated  his  ancle ;  and  that  one 
Rogers  and  Pagp  took  him,  and  brought  him 
into  the  gaol  again,  who  be  said  had  beat  him. 
\  Acton.  I  desire,  my  lord,  he  may  be  asked, 
if  be  ever  saw  Bliss  m  irons  T 

Mr.  Baron  Carter.  Answer  that. 

Wilton.  No,  my  lord. 

^eton.  Please  to  ask  him,  my  lord,  if  Bliss 
ever  fell  off  the  top  of  the  house. 

Mr.  Baron  Career.  What  say  you  to  that  f 

Wilson.  He  did. 

Mr.  Baron  Carter.  He  said  so  before. 

Acton.  Please  to  ask,  my  lord,  if  he  ever 
nw  Bliss  beat,  or  confined  in  the  strong  room. 

Wilton.  I  never  saw  him  beat. 
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Actfm.  Please  to  ask,  my  lard,  if  be  nwng 
behaviour  to  the  prisoners  m  geneiaL 

Mr.  Baron  Carter.  What  say  yo«  tothst? 

Wilton.  I  have  seen  people  beat,  and  pot  is 
irons. 

Mr.  Ward.  By  whose  dic^dioiia? 

Wilson,  i  believe  by  Acton's. 

Mr.  Ward.  Have  you  seen  Acton  atiiks  pii* 


Wilson.    I  have  seen  him  strike  j 
with  his  list. 

Mr.  Ward.    Did  you  She  Bliss  with  an  ins 
instrument  on  ? — WUson.  No. 

Mr.  Baron  Carter.   What  bobanaor  did  Ac- 
ton use  towards  bis  prisonen  P 

Wilson.    He  behaved  veiywcUto^ome,!!! 
used  others  ill* 

Mr.  Strange.    Wilson's  evidcaoe  is  bair- 
say,  bdng  only  the  derJaratiop  af  the  de- 


Mrs.  Anne  BUu  i 

Mr.  Mftrth    Did  you  know  Thomas  BUh  ? 

Mrs.  BUts.  Yes. 

Mr.  Marsh;  Whowasbef 

Mrs.  BUss.  My  husband. 

Mr.  Mersh.  Do  you  mmeoiber  Iba  tisf 
when  he  was  put  into  the  strong  room  P 

Mrs.  Bliss.  He  was  a  prisoner  in  thetfirr 
shalsea  for  a  small  debt 

Mr.  Marsh.  Did  you  use  to  visit  himf 

Mrs.  Bliss.  I  went  to  liioi  evary  a^t  ixd 
morning. 

Mr.  Marsh.  Acquaint  my  lard,  had  the  jaiy, 
with  every  step  as  to  the  traaUnanl  of  jmt 
husband. 

Mrs.  Bliss,  itfy  husbaad  want  to  oski  bjp 
escape,  and  was  betrayed. 

Mr.  Ward.  Tell  the  time. 

Blra.  Blitt.  He  and  six  or  seven  albcn  ^ 
to  break  into  a  baker's,  and  Acton  came  in. 

Mr.  Ward.  Name  the  timeu 

Mrs.  BUss.  I  can't  be  sure  when  it  wss,  W 
one  Murlimus,  when  he  w^s  pat  in,  was  tboti 
and  was  collared. 

Mr,  Marsh.  Were  yon  by  P 

Mrs.  Blits.  I  saw  it  next  morning ;  I  w«t 
into  the  strong  room,  and  Murlimus  bsd  » 
iron  collar  on,  bat  my  husband  was  only  i(4- 
tered. 

Mr.  Marsh.  I  confine  my  questioooolyli 
your  husband.    What  room  was  he  in  ? 

Mrs.  Bliss.  The  strong  room. 

Mr.  MarsL  Describe  it. 

Mrs.  Bliss.  It  is  a  room  floored  with  hoem 
and  there  is  a  hole  big^  enough  to  put  iflspo| 
of  beer,  and  I  saw  him  m  there  throngbnf 
hole.  . 

Mr.  Marsh.   How  long  did  be  lie  there  ^ 

Mrs.  BUss.  He  lay  then  three  weekfi  W 
the  winter-time.  , 

Mr.  Ward.  You  say,  there  is  a  little  bole, 
big  enough  to  put  in  a  quart  pot  P  ..    . 

lUrs.  Bliss.    Yes,  there is,just  on  tbe«l«« 

Mr.  Bvon  Carter.  Stay  a  little,  I  om^  *»  JJ 
one  word.  You  say  you  could  not  go  O^M^ 
room,  batlookad  |bmgh4behalof 
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Mr.  Bftfott  CtfrMf.  BM  yw  obMrve  the 
OMidliiiomifliiDioiiiMr 

Mrs.  JBiuf.  The  floor  wm  wmy  dhunp^  wtrii  it 
liad  raiacd  tM  mgfht,  nod  HmI  ralMd  in. 

Mr.  BvoB  Ctfft«r.  Wat H c^reraA illop ? 

llf«.lMitt.  yt8|tatlMrtiDcam«inthKNieh 
Iheboanit. 

Mr.  lW«r.  Welv  tfie  irons  bMry  be  iMid 
OD  ? — ^Mrs.  JB/iff .  Ym»  tboy  were. 

Mr.  ITortf.  Wbot  imm  of  the  yenr  wm  it? 

Mrs.  Bliu.    It  wlw  mueh  tbool  ChristlDM 


Mr.  ITordL  How  long  ag»r 

Mm.  Blim-  Atetttlliff«BttoiiCliiallapliewM 

UI|pM»l.      . 

Mr.  Ward.  Wbitt  tiiM  dklbe  first  go  kto 
gaol  f— .Mra.  BitM.    1  eaattoi  tell  the  noatb. 

Mr.  WopS.  GaD't  you  bt  certain  as  tothe 
tifloe? 

Mm.  Bto.    I  tUnkiCwataaerCbrislgau, 

■OtOMOh. 

Mr.  Ward.  How  long  sioceP 

Mm.Blifi.  il was mtieb about tlreoyesM; 

il  was  moeh  about  four  yeaio  siaootfaeint 

tiaM  hm  mempUd  fa  esoape.     He  weat  to 

make  an  escape  m  at«ond  tane,  by  a  rope, 

'  two  oip  three  nteoths  after  the  ftrst  at- 

'biai,aiid 


t^  aod  theft  Aotea  pnrtiietf 

Mr.  IFar^  Do  yoakoew  this  of  yowr  ow» 
kMwledbeP 

Mfi.  BUti,  When  I  came  the  next  day  to 
tfaepriaoD,  Nkhola  said.  Aere  is  the  biteb  his 
wifik  aad  AelOB  erdered  me  to  be  ealM  ntb 
the  lodge;  and  said.  Damn  yon,  madam,  I 
will  bare  yoo  bofore  Jaotiee  Ladd|  ibr  bringfaiff 
the  vsp«  to  year  basband:  Damn  yo«,  I  will 
yen;  aad  be  pat  me  iota  tfke  plaee 


when  tliey  pat  the  irens  ia,  adjemtofftbtlM 
Tioof.    Wl 


lodge,  and  kept  me  there  an  boor,    ^hiftit  1 

hodban4  kite  the 

ooMar,tbomb- 


Wis  tbere,  be  sant  Ibr  my  hoi 
lidgv,  and  pat  on  the  seatt-mfi 
seiewe,  and  fettele* 


Mr.  Ward,  Were  they  aH  patea  at  the  same 
tkner-^MM.BlMi.  Yes. 
Mr.  ITardL  Who  pat  theto  onP 
Mmi^  BlitL    They  were  pot  on  hf  Aelon'i 


Mr.  IKmyX.    Did  yan  see  him  order  it? 

Mra.  Bliu,  I  heard  him  ord^r  it,  1  did  not 
see  it. 

Mr.  ir«f^.  .DM  yon  see  them  on  your  ho^ 
haadr 

Mm.  BUu.  I  did.  My  ho^baod  sidd,  As 
yoo  are  a  man,  1  hope  yea  will  gee  aie  aa 
sach ;  Acton  mid«  If  yen  will  4»0Dfins  who 
bpsogbt  jFon  the  cope ;  mi  ordered  him  iato  a 
place  eJled  the  doageon  f  and  when  be  wan 

Ct  there,  sent  for  me,  and  said,  I  will  new 
te  yott  belbro  jastlee  Ladd;  bat  having  a 
iriendtheie^  who  hitereeAed,  I  wto  let  gO'  dot 
•f  the  gaol,  and  came  the  neit  morning,  and 
^ad  my  hasband  ia  the  dangeems  he  apohe 
to  me  thfooffh  the  bole. 
Mr.  IFarJ.  Did  you  see  him  f 
Mif.<Biai.    ldidnetBathkD,bmthraogh 


the  h(de.  So  said|  This  place,  and  the  cruel 
usage  I  have  had,  will  be  the  death  of  me. 
He  wm  beatao,  that  hb  dothca  were  forced  to 
be  cut  off,  and  his  body,  stomach,  and  belly 
were  wy  maoh  swelled. 

Mr.  Wmrd.    Did  yea  see  him  beat? 

Mrs.  JB/tM.    I  mw  the  marks. 

Bfr.  n^erdl  When  did  you  see  him  in  the 
StroDg  Room  ? 

Mrs.  Bite.  AboattwoheomafUrleamein, 
faithememmg;  Aetoa  came  down  the  yard  at 
the  aame  lime. 

Mr.  Ward.  Had  he  all  these  irons  on  whetf 
Acton  came  down? 

Mtn^Blim.    He  had  them  att  on. 

Mr.  IFard.    When  were  bis  dotheS  cut  offf 

Mra.  JUihs^  His  dotbes  were  eat  off  from- 
his  body  after  Nichols  beat  him,  because  ho- 
waeoweiled. 

Mr.  Ward.  Yod  told  an  that  yow  mw  your 
husband,  what  had  he  on  ? 

Mrs.  BUn.  I  saw  him  wili  thoseull-capy 
collar,  and  irons  on. 

Mr.  Ward.  Dy  whose  older  were  they  put 

OB? 

MnhJMfi.  1  h«ftrd  Acton  otderlbem  to  bo 
put  on. 

Mr.  ITardL  What  was  be  swelled  with  ? 

Mrs.  B/iu.  He  was  swelled  with  the  blows 
that  Aetod  had  given  him,  as  ray  husband  told 
me. 

Mr«  tMer.  How  long  was  this  before  bis 
death? 

Mrs.  Bliu.  His  clothes  were  forced  to  be  eu» 
down;  and  Adon  told  the  nurse  of  the  sick 
ward  to  take  a  deal  of  cave  of  bim . 

Mr.  FoHer.  ReooHeetHhat  y«Al*  tfiis  was  in  ? 

Mrs.  BUu.  It  was  abenttwoyeamondthmo 
quarters  ago. 

Mr.  JlidikirdSiofi.  When  be  waS  hi  this  plaee, 
(ttie  Strong  Room)  did  yen  see-toy  bloodabout 

Mrs.  Bliu.  He  bled  at  tb«  meUCb,  and  ho 
told  me,  that  irwas  caused  by  bavihg  tho  iron 
instrument  on  his  head :  and  the  Mood  flowed 
ftom  mider  the  naile  of  hie  thumbs. 

Mr.  Harding.  Did  yoo  make  any  oomplalntr 
of  tMs  usage? 

Mrs.  Bku.   A  friend  of  mine  did. 

Mr.  Harding.  How  long  dkl  be  eontkrad  h» 
the  Strong  Room? 

Mra.  Biiu.  Above  a  month  atoad  time,  a* 
week  at  another,  and  another  lime  about  ibrew 
days* 

Mr.  Hordiiig.  How  long  b«foi«  he  died? 

Mrs.  Bliu.  About  seven  or  eight  months  be* 
Ibfohedied. 

Mr.  Biehardmm.  Did  yoU  see  yooV  husband 
leatf  ^ 

MrSbMis.  HeWdibkdtasanythhigwhhr 
the  marks  of  the  birtl's-pianle  Acton  kept.  Ro* 
gers  and  Nichob  knocked  him  down  witl^  a 
bnhehofheye,  as  1  Mastoid. 

Mi».  ltte/tordion4  From  the  time  vou  m^ 
him  hi  this  condition,  tin  be  died,  how  long  wai 
it? 

Kn^BUa.  Abet*  Mvskr  or  eight  months. 
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Mr.  B»chard»en.  When  did  be  die  ? 

Mrs.  £/tu.    He  died  on  Lady -day. 

Mr.  Bichardton.  ^Whftt  oooditioa  of  beaUh 
was  be  in  ? 

Mrs.  BliM.  He  was  a  pretty  wbile  to  the 
sick  ward,  and  then  was  remoTeii  into  bis  oi^ji 
ward. 

Mr.  Richardson.  How  .long  after  tliis  usage 
was  it  before  lie  died  ? 

Mrs.  Blias,    Seven  or  ei^bt  montbs. 

Mr.  Richardson,   Was  it  in  summer-time  P 

Mrs.  Bliss.  It  was  at  the  beginning  of  sum- 
mer. 

Mr,  Baron  Carter,  1  must  be.  forced  to  tell 
yon,  11  ol  to  ask  the  same  questions  Ofer  and 
over  again. 

Mr.  Richardson,  What  was  the  occasion  of 
liis  death? 

Mrs.  Bliss*  1  verily  believe  the  cruel  usage 
of  Acton  and  Nichols ;  for  be  said  to  me  a 
little  before  be  died,  I  must  soon  leave  you, 
and  nobody  is  the  death  of  me  but  Acton  and 
Nichols. 

Mr.  Baron  Carter.  The  first  witness,  WiU 
son,  put  it  right,  when  he  canne  in  April  17 S6, 
to  Lady-day  t7S7 ;  you  must  keep  her  to  that 
time. 

Mr.  Harding,  What  time  did  you  see  him 
in  fetters? 

Mrs.  BHss,  Seven^or  eight  months  before  he 
died. 

•  Aeton,  My  lord,  please  to  ask  her  if  I  was 
by  when  the  scull  cap  was  upon  her  husband's 
bead. 
.  Mr.  Baron  Carter.  What  say  you  to  that  ? 

Mn,  Bliss.   I  saw  it  on  in  the  Strong  Room* 

Acton,   Please  to  ask,  my  lord,  ir  he  was 
not  well  after  this,  and  went  into  the  country 
to  work. 
.  Mr.  Baron  C^r^cf.  Answer  that  question? 

.  Mrs.  Bliss,  He  went  to  Enfield  to  work,  hot 
was  so  ill  be  could  not  work  ;  he  did  not  do 
three  hours  work  there. 

Acton.  1  desire  she  may  be  asked,  if  he 
kad  not  got  a  violent  cold  by  working. 

Mrs.  Bliss.  When  be  came  home  be  said  he 
was  very  bad^  and  I  got  him  half  a  pint  of  wine, 
and  piit  him  to  bed ;  he  continued  very  ill  fbr 
a  week,  keeping  bis  bed  some  part  of  the  time, 
and  some  part  setup;  and  then  desired  me  to 
get  him  into  the  hospital,  for  that  he  could  not 
recover  it,  and  Acton  was  the  occasion  of  bis 
death  f 

Acton.  Please  to  ask,  if  .any  body  was  by, 
when  her  husband  told  her  1  was  the  occasion 
ofbisdeath. 

Mrs.  Bliss.  He  made  the  declaration  as  I 
was  sitting  .00  the  side  of  the  bed. 

Acton,  i  desire  she  may  be  asked,  if  he  had 
not  strained  his  ande  by  a  fall  from  tbebbfHe, 
when  he  attempted  to  escape. 
,.  Mrs.  B^ss,  Yes. 

Acton.  Please  to  ask;^  my  lord,  bow  long  it 
^fas  after  her  husband  died,  before  sbe  cpm- 

Slained  to  any  body  that  I  was  the  cause  of  his 
eath. 
Mrs.  Blisi,  I  never  comj^Iaioed  taaoy  ^4y, 


because  I  bad  no  money  to  go  to, law, nor 
friends,  nor  any  body  else  to  stand  by  me. 

Acton.  Please  to  ask  who  ahe  todged  with 
when  her  husband  died. 

Mr.  Baron  Carter,   Answer  tbnt. 

Mrs.  Bliu.    I  lodged  with  my  sinter. 

Acton.  Please  to  ask  her,  if  she  ever  com- 
plained to  her  sister. 

Mr.  Baron  Carter.  What  say  yon  to  that? 

Mrs.  Bliss.    No,  1  did  not. 

Acton.  Please  to  ask,  if  she  complained  to 
her  father  or  m<»ther. 

Mrs.  Bliss.  I  had  no  father,  and  as  to  mj 
mother,  I  did  not  see  her  in  half  a  year ;  it  was 
above  a  quarter  of  a  year  after  my  taosbaod's 
death. 

Actoni  I  desire  sbe  may  be  asked  again,  if 
she  did  not  tell  her  mother. 

Mr.  Baron  Carter,  Did  not  you  lell  year 
mother? 

Mrs.  Bliss.  No,  I  had  a.difference  with  nay 
mother,  on  account  of  her  marrying  a  seomd 
husband. 

Acton,  1  desire  she  may  be  asked,  when 
was  the  first  time  of  heroomplaiDing,  whether 
it  was  voluntarily,  or  whether  sbe  was  seotfor^ 
and  by  whom,  and  whereto. 

Mr.  Baron  Carter.  You  hear  the  qoestioo. 

Mrs.  Bliu,  One  Mr.  J^ewland,  an  acquaist- 
ance  of  my  father's,  knowing  how  my  busbaod 
was  used,  sent  for  me. 

Acton, '  1  desire  she  may  be  asked,  wbcD 
and  where. 

Mrs.  JB^.  To  his  own  boose. 

Actm.  Please,  my  lord,  to  ask  how  iMigsgo. 

Mr.  Baron  Carter.  Answer  that. 

Mrs.  Bliss.  I  believe  half  a  yenr. 

Acton,  Pleaso  to  ask  her,  my  lord,  wbea 
Mr.  Newland  sent  jfor  her,  what;  he  seat  ftr 
her  for ;  and  whether  be  did  not  say  thers  wts 
money  lor  her. 

Mr.  Baron  Carter.  What  sav  yon  to  that? 

Mrs.  Bliss,  Knowing  how  barl>arpns1y  iny 
husband  was  usedf  be  said  hewoolil  have  me 
right  his  death ;  and  ordered  me  to  go  ^  * 
gentleman  about  it ;  but  said  nothing  of  mooe^. 

Acton.  Please  to  ask,  my  lord,  if  ^le  did 
not  tell  Hester  Long  she  was  to  have  mosey 
to  swear  her  husband's  death  to  me. 

Mr.  Baron  Carter.  Did  you  tdl  Harter 
Looffso? 

Mrs.  Bliss.  No  ;  my  sister  came  to  m^ssd 
sakl,.  Mr.  NewUnd  dssired  to  see  me ;  tnd  i6e 
said,  she  believed  there  was  money  for  aie. 
Afterwards  I  saw  Newland,  and  he  told  me  to 
go  to  the  gentleman.  » 

Acton.  I  desire  sbe  may  be  asked  a^> 
if  she  did  not  tell  Hester  Loug,  she  was  to1isi« 
money  to  swear  her  husband's  death  to  me. 

Mrs.  Bliss.  No.  -        . 

Acton.  Please  to  ask  her,  if  she  did  not 
tnU  Hester  Long  she  was  to  have  60c«  ^  ^  . 

Mr.  Baron  Corner.  I  must  take  care  you  do 
not  ask  b«r  questions  to  injure  herself.' 
Susannah  Dodd  sworn. 

Mr.AfanA,  Did  you  see  Bliss  in  prisou? 
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Mn.  Doid,  Tes,  a  hoodred  times,  and  ODce 
to  iroof . 

Mr.  Mknk.  What  time  did  yon  see  bim  in 
irons  ? 

Mrs.  Dodd,  He  had  them  on  the  next  day 
after  he  was  fok  in  the  Stnm|f  Room. 

Mr.  Marth.  What  time  of  the  year  P 

Mrs.  Dodd,  Between  winter  and  summer. 

filr.  JfergA.  How  hwg  before  he  died  P 

Mrs.  Dodd,  A  qoarterof  a  year. 

Mr.  JfoffA.  Do  you  Icnow  when  he  died  P 

Mi«.  Do^.  I  was  not  with  him. 
_  Mr.  Mank.  When  [qu.  How]  do  you  know 
he  diiedP  Have  you  been  told  when  he  died  P 

MrsL  Dodd.   I  knew  he  was  dead,  hesause 
hie  wile  came  and  said  he  was  dead. 

Wb.  Baioo  Carter.  Was  itthe first  or  secfmd 
thne  lie  made  his  escape  he  was  out  two  or 


Aeiom.  Myferd,  he  was  not  out  then  at  all. 
Mr.  Banm  Carter,   I  will  call  the  woman 


If  ra.  Bliss  being  called. 

Mr.  Baron  Career.*  Wss  your  hnsband  twice 
in  0Bol,or  OQceP— Mn.  Blut.  Only  onoe. 

Mr.  Monk.  What  gentleman  did  Mr.  New- 
ianil  send  yoo  top 

Mr.  Baroo  Carter.  It  is  not  usual  to  ask 
qneeiiens  after  a  witness  has  been  mnmiued, 
and  only  called  again  lo  explain  a  ftd. 

Mr.' MartL  It  is  only  to  dear  up  what  she 
has  afaready  given  in  evidence, 

Mrs.  Bnss,  Mr.  Newland,  an  acquaintance 
of  oSy  lather's,  only  sent  for  me. 

Mr.MarsA.  How  long  since  P 

Mrs.  B&$i.  Three  weeks  hisir  Soaday. 

Mr.  Baron  Career.  Who  is  Newlaad  P 

9in,Bim.  He  lires  in  Southwark. 

Mr. Baibn  Carter.  What  is  heP 

Mrs.  BUn.  He  is  a  baker. 

Mrs.  Dodd  standing  up  again. 


Ward.   When  did  you  see  him  last  in 
About  three  months  before  he 


Mr. 
nolP 

MiB.  Dodd, 
died. 

Mr.  Ward.  When  did  he  dieP 

Mrs.  Dodd.  I  can't  be  certain  when  he  died. 

Mr.  Ward.  What  coodition  did  you  see  him 
in? 

Mn^Dodd.  I  went  to  the  strong  room  to 
carry  him  some  victuals,  and  be  bwl  thumb- 
screws on  his  thumbs,  irons  on  his  legs,  an 
iron  cap  on  his  head. 

Mr.  Ward.  Had  he  fetters  on  his  legsP 

Mrs.  Dodd.  He  had  very  huge  fetters  on  bis 
legs,  and  irons  cross  his  legs^too.  I  spoke  to 
bim  throogh  the  hole.  " 

The  said  Irons  being  produced  and  viewed 
by  the  Witness. 

Mr.  Ward.  Are  those  the  same  you  saw  open 
Bliss  P— Mrs.  Dodd.  They  are. 

The  frooseaUedBheciabeiag shewn  her  par- 
lieobrlys 


Mr.  Ward^  Look  on  them,  had  he  any  other 
irons  on  his  legs  than  those? 
Mrs.  Dodd.    He  had  the  sheers  cross  his 

SI,  and  fetters  on  besides.  The  decessed 
ed  me  to  give  him  relief,  and  desired  me  to 
chew  his  victuals,  for  his  mouth  was  sore ;  and 
1  pulled  it  to  pieces,  and  fed  him. 

Mr.  Wdrd.  What  was  tbe  occasion  of  his 
mouth  being  soreP 

Mrs.  DcSd.  He  was  confined  two  days  in 
this  condition. 

Mr.  Ward.  How  do  you  know  it? 

Mrs.  Dodd.  By  being  sent  backwards  and 
forwards  of  errands. 

Mr.  Ward.  Did  be  speak  to  you  P 

BIrs.  Dodd.    Yes,  he  spdce  to  mO  several 


Mr.  Harding.  Could  he  chew  P 

Mrs.  Dodd.  I  don't  believe  he  could  chew. 
-   Mr.  Fatter.   How  long  was  he  in  this  oon* 
ditKHi  in  the  Strong  Room  P 

Mrs.  Dodd.  A  &t  or  two. 

Mr.  Ward.  Howlongago  P 

Mrs.  Dodd,  Five  or  six  months  ago. 

Mr.  Ward.  Howk>ngagoisitsbceyonsaw 
bim  in  that  coodition  P  Recollect  yourselfy 
how  kmff  ago  it  might  be. 

Mrs.  Dodd.  1  can't  tell  exactly. 

Mr.  Ward.  How  long  was  it  after  he  wan 
turned  out,  before  it  was  reported  he  was  dead  P 

Mrs.  D(>dd.  About  half  a  year. 

Mr.  Ward.  How  long  was  it  then,  before  he 
was  in  that  condition? 

Mrs.  Dodd.  This  was  about  a  quarter  of  a 
year  before. 

Mr.  Ward.  What  time  of  the  year  was  it  P 

t/ln.  Dodd,  It  was  about  Southwark  lair- 
time. 

Mr.  Ward,  Did  you  see  him  Uced  at  the 
mouth,  or  any  where  else? 

Mrs.  Dodd.  There  vt  a  great  bole  on  the 
side  of  thedoOr,  and  I  saw  him  iN^rewed,  and 
saw  bim  bleeding  at  his  thumb  nails. 

Being  again  shewn  the  Iron  instrument  called 
the  Sheers. 

Mr.  Ward.  How  was  it  used  P 

Mrs.  Dodd.  It  goes  between  the  legs. 

Mr.  Harding.  What  sort  of  a  place  is  the 
Strong  Room  P 

Mrs.  Dodd.  It  is  a  larf^e  room,  and  strong. 

Mr.  Harding.  Describe  the  room.  Is  it 
damp? 

Mrs.  Dodd.  It  is  not  damp ;  it  is  drir  enough* 

Mr.  Harding.  Is  it  covered  at  top? 

Mrs.  Dodd.  It  is  leaded  over  at  top.  I  gave 
him  drink  through  the  bole  by  the  door,  while 
be  held  his  bead  backward ;  be  could  not  take 
it  himself,  because  of  his  bands  being  confined. 

Acton.  Please  to  ask,  my  lord,  if  he  wae 
well  in  health  when  he  came  to  lodge  at  the 
boose  where  she  lived. 

Mrs.  Dodd.  He  was  only  hune  in  bis  legs  ; 
be  was  well  as  to  every  thing  else. 

Acton.  Please  to  sfk  her,  if  she  did  not 
see  him  the  day  after  he  came  out  of  the- 
Strong  Room. 
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Mr.  fiarod  (krUr.  Did  yon  iee  him  tbe  day 
rafter  be  came  out  of  the  Stto&g  Room  ? 

Mn.  JDodd.  No,  h  was  two  days  after. 

Mr.  Baron  Carter,  Did  yon  see  him  r  _ 
his  dothas  were  cat  off  ?— Mrs.  Dodd.  No. 

Ruth  Butler,  sworn. 

Mr.  Ward.  Did  yon  see  Bliss  in  tbe  gadlP 

Mrs.  Butler,  1  was  a  prisoner  in  179S* 

Mr.  W^rd.  flow  lonf  did  yon  oontinae  a 
prisoner? 

Mrs.  Butler,  loontisued  tiO  I  was  cleared 
ly  tbe  late  act,  about  14  daysatfoi 

Mr.  Ward.  Did  you  see  BlisB? 

Mrs.  Butler.  I  dJMI. 

Mr.  Ward*  How  hwg  was  be  in  prioooy 
while  you  were  there?  Gi?e  an  account  of 
what  you  knew  of  Bliss* 

Hru^Bmikr.  Hnwas  a  prisoner,  I  eaanot 
any  bow  lone ;  bnt  1  saw  him  goinr  over  the 
house,  and  he  fell  off;  and  was  taien  on  the 
other  side,  and  bronsbt  in  again ;  and  was  put 
in  the  Strong  Room  by  Acton,  TboBMUi  Nichols, 
Rogen  and  Page. 

Mr.  Ward.  Did  you  see  Aden  put  bim 
there? 

Mrs.  ButUr.  I  saw  Aelon  eoncsrned  in 
putting  him  there*  He  kept  him  there  till  the 
ether  prisoners  wem  lechod  up^  and  then 
bnvgbt  bin  into  the  sick  wivd,  and  Acton  heat 
him  with  a  boll's-pinsrie  there,  and  stamped 
npon  bis  body  several  times,  be  (Blim)  lying 
upon  tbe  ground.  He  bad  hurt  his  1^  witK 
tbefeU,  and  thought  it  was  broke.  Cte  eon- 
tinued  in  the  sick  ward  that  night,  and  tbe  next 
day  they  carried  bhn  bito  tbe  lo(%e,  and  there 
pulboneon. 

Mr.  Ward.  What  irona? 

Mm.  Butler.  They  put  en  kmgwoftSy  that 
kepthislegs  to  a  vast eslsnt. 

Mr.  Wm^.  When  was  this? 

Mrs.Bttl^.  The  aeitmomuif  after  be  M 
jn  gomgoTertheboow;  hi  tbolatler  end  of 
FebruuY,  or  the  b^;inning  of  March. 

Mr.  Baron  Carter:  You  say  it  was  the  fetter 
end  of  February  or  the  beginning  of  March. 
Was  it  tbe  first  time  of  bis  escanmg? 
•  Mnk  Butler.  Yet. 

Mr.  Rkkardtm.  Did  yon  see  Irimafier  he 
went  out  of  gaol? 

Mm.  Builtr.  I  nofer  saw  bim  after  be  went 
eat  of  gaol. 

Mr.  Ward.  How  long  was  be  out  of  gnol 
bafbrebedied?  ^  " 

Mr8.Btti^.    I  don't  know. 

Mr.  Ward.  Recolkct  the  bttt  time  yon  saw 
him  in  gaol ;  when  was  it? 

Mrs.  Btirkr.  I  cannot  say. 

Mr.  Barding.  Did  yon  see  bim  when  be 
Mt  the  gaol  ?  Hew  was  be? 

Mrs.  Butler.  He  was  f«ry  bad,  very  ill;  I 
beard  him  often  say  after  this  usage,  that  the 
bmises  and  hurts  Acton  gOTe  bim  by  stamping 
upon  him,  would  be  tbe  occasion  or  bis  death  r 

Mr.  Riehardton.  Do  yon  beKeve  that  those 
braises  and  tbatUlnaagn  wan  the  occasion  of 
hisdeath? 
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Un.  Butler.  I  TOiily  bdieve  thagr  were  the 
occasion  of  his  death. 

Mr.  Bdehardsan.  What  stale  of  boaltb  mu 
be  in  when  he  left  the  gaol  ? 

MfB.  Bmtler.  In  a  very  ill  state  of  besMb 

Mr.  Bason  Carter.  For  my  aatiiftstiis  tai 
the  jttry%  give  an  aeconnt  partionlafiy  vbn 
be  was  beat  with  tbe  bnH^-nicnle. 

Mrs.  BeUler.  He  was  im  beni  with  the 
bnlPs-pizzIe;  tben  flung  opea the  grauDd^iDd 


Mr.  Baron  Carter.  Whsssabonts  did  Astoa 
stamp  npon  bnn? 

Mra.  Butler.  Betwint  Us  betty  and  Ul 
stoaaach,  and  upon  bis  hdly. 

Mr.  Baron  Cmrter.  How  nanny  timmiii 
you  observe  bim  to  stamp  npon  bim  (Bktff 

Mrs.  Butler.  Three  tMsn. 

Mr.  Richardeou.  1  will  ask  ynd  ma  ^mHii. 

Mr.  Baron  Carter,  f  can't  ad^rit  yontsiik 
any  questions  now;  1  iakedthnaa  Ibrayom, 
not  your  information. 

MatthemBucomt 


Mr.  Ward.  Did  yuoseelbedaoaaasd? 

Baeom.  Yea, sevSMU thaeo;  lanwbnnnbm 
ha  was  sick,  and  when  bin  lega  were  swsHed. 

Mr.  Ward.  WhatsUteof  benltb  washsia? 

Baean.  Ho  was  very  sickilr  and  very  haie; 
hie  legs  wera  swelled,  and  be  oomplaiasd  rf 


the  bruises  that  be  bad  i 

Mr.  Ward.  Did  yon  see  bnn  is  tbn  SMsg 
Room? 

Baeen.  I  wan  not  a  prisoner  then;  I  wai  • 
prisoner  irom  about  the  hitler  nmi  of  ipril  it 
Michaelmas  folhiwing,  and  then  I  ms  In- 
chaiged.  Ho  was  side  great  pari  of  that  tisie, 
andaaidbeabouid  do  well 


,ifDStfbr 
the  bruttMe;  andthnt  that  rme,  Aeton,  M 
done  that  to  him  wbioh  bn  tiiodU  norcr  le- 


Mr.  Harding.  What  state  of  bealth  wai  he 
m  when  yon  left  the  primn  f 

Bacon.  He  was  sickly. 

Mr.  Richardson.  Do  you  know  theSboiV 
Room? 

Bacon.  Tes  ;  it  is  standing  at  tbe  loith- 
east  part  of  the  gaol ;  •  and  is  a  tenor  tt  w 
thoae  that  behave  themselves  ill ;  and  is  not  fit 
to  put  a  human  creature  in,  to  remain  there. 

Mr.  Ward.  Did  you  see  him  after  yoo  nen 
discharged? 

Bacon.  I  was  discbareed  about  Bficbael- 
mas,  1796,  and  went  to  the  gaol  to  fee  hiffl 
between  Michaelmas  and  Christmas ;  and  lafo 
positive  be  waa  never  well  while  I  saw  hisi  lo 
gaoL 

Mr.  Ward.  Did  he  complain  of  aey  ihlof? 

Bacon.  He  complained  of  pains  in  bii  w, 
which  he  attributed  to  Acton. 

Mr.  Mardkig.  What  aoit  of  n  piMS  ii  <^ 
Strong  Room  ? 

Bacon.  It  is  a  square,  as  big  aa  the  tqtv* 
between  the  posts  u  the  Court ;  and  htf  ||^ 
light  hot  through  a  littfe  bole  on  the  side  of  th* 
door)  and  it  ia  damp. 

Mr.  Harding.  Is  it  unwholesome?. 
4 
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Bocoti.  It  is  nndeniaUy  to  all  tenfciod  iio< 
wholesome.  •  I  have  oeen  people  dbtd  lb  k. 
Mr.  Baron  Carter.    Wbat  is  the  piimer'a 


geoerml  character  is  the  gaol  ? 

&icofi.  A  great  maoy  giiclMn  ••  ill  cha- 
Baeacr»batIiieverliadaiiyabiiieiiotthim;  I 
iiercr  deserved  it. 

Mary  Gillii  swora. 

Mr.  Watd.  Do  yoo  koowBKitr 
Mfs.  OUUt.  Yef ;  I  was  a  prisoner  aieetoen 
•MMtthst  and  reoiciiiber  filisa  very  well. 

Mr.  Ward,  Giro  an  aoeonnt  of  what  yoU 
ksow  io  nslalien  to  Btiss. 

Mrs.  Gillis,  Tbeaoooimt  I  oaa giveis  tbia: 
tbe  moo  was  almost  perished  for  want,  and  with 
&  nftM  had  attempted  to  escape,  heiog  tied 
foand  his  middle  ;  but  being  disooTeredy  the' 
via  cot,  and  he  fell  into  the  yard  on  the 
'.  aide^  and  reesifed  damage  in  one  of  iiis 
legs  ;  and  though  he  conld  not  atand,  Adon 
and  his  aenrants  brought  him  into  the  ledge. 
Mr.  Ward.  Wheuwasitf 
Mra.  OUlis.  In  an  evening ;  idiont  the  bo- 
gioDing  of  March. 

Mr.  IFer^  Who  were  Aetonli  servants  f 
Kame  them. 

UrM^GiOU.  BkhardP^^NicholsandRo- 
gsnu  Acton  was  there  himself;  they  palkd 
and  hairled  him  aboutyand  Aeton  beat  him  with 
a  boU'a-piaasle ;  he  stood  upon  one  leg,  Ibr  he 
oooM  not  set  the  other  to  the  ground,  and  cried 
•nt  fe  Hlerey  ;  and  they  asked  him,  who  gare 
"^  He  said  Thomas  Crabb.    Then 


him  the  rope  P  He  a 
ihey  put  him  iaa  he 
ataira,  and  he  lay 


hole,  a  little  place  under  the 

ly  there  a  little  while ;   and 

when  became  out,  thqr  ironed  him  on  one  leg. 

Mr.  Ward,  Do  yen  believe  thia  usage  was 
ihe  occanon  of  his  death  f 

Mis.Oilfii.  IbeUeve  m  mybeaiihe  died 
fer  wanlof  load,  aa  well  as  by  Mng  soused. 

Mr.  Rickardim.  Did  you  see  his  body  f 

Mi«.Gtitif.  Inewdid. 

Mr.  BardMiT.  Tbev  wttitad  him  to  oonfess 
who  brought  toe  rope  f 

Mrs.ai//if.  Yes;  they  did  ask  him  who 
hsaakgktii. 

Mr.  Bmdimg.  What  time  was  it  f 

Mrs.  GilUi.  Itwaa  caadle-light;  I  came 
•nt  of  oaa  CJmwy's  sheiK 

Mr.  Ward.  What  state  of  health  was  ho  in 
when  he  loft  the  Molf 

Mrs.  GUiit.  I  came  out  before  him.  He 
was  sick  in  the  sick  ward  when  I  eaoM  out. 

Mr.  Ward.  What  iniM  had  he  on  f 

Mn.  Gillii.  I  norev  eaw  him  but  wMi  one 
ironon* 

Ma.  Ward.  Did  you  see  him  beat  r 

Mrs.  Gillu.  Yes;  I  did  stand  bjr,  and  aaw 
him  beat ;  and  he iUl  down  through  weakness 
from  tbe  hurt 

Mr.  EOarding.  Did  yoo  ever  hear  him  com- 
plain of  the  injuiics  be  received  ? 

Mrs.  Gillis.  I  never  went  near  him,  nor 
Osfced  him. 

Mr.  BM^dihg.  How  many  blows  did  you  see 
to  receive f— Mra,  GUlU,  1  cannot  tell. 


Mr  .^Harding.  How  long  were  they  using 
him  in  that  manner  P 

Mrs.  GiT/m.  Thev  were  half  a  qiaiter  of  aa 
hour  using  him  in  that  manner. 

Mr.  Harding,  Was  Actsn  hjr  P 

Mrs.  Gillii.  He  was  present  at  the  same 
time  he  was  beat ;  but  he  was  beat  mostly  by 
Nichols. 

Jama  Jkbot  Mwwn, 

Mr.  ITord.  DUd  you  see  Bliss  ? 

Ahbot.  Yes ;  I  saw  him  drubbed,  so  that  no 
man  waa  so  drubbed. 

Mr.  ITorif.  By  wbomP 

Abhot.  By  Acton's  servants^ 

Mr.  Ward.  With' what  P 

Abbot.  With  a  rope  and  aboUVpiwla. 

Mr.  Ward.  Was  Atton  by  P 

.dMo/.lcan*t  say  that. 

Mr.  Ward.  Who  were  tkoj  that  beat  him  t 

Abbot.  He  was  beat  by  Page  and  Nichols. 

Mr.  Ward.  You  say  they  beat  him  with  a 
bnlPs-pizsle  and  a  ropeP — Abbot,  Yea. 

Mr.  Ward.  Was  Acton  m  the  prison  then  f 

Abbot.  Yes,  he  was. 

Mr,  Ward.  Was  Acton  in  the  yard  T 

Mr.  Richardton.  Did  you  see  Bliss  in  the 
Strong  Room  f^Abbot.  No. 

Mr.  Baron  Carter.  Will  you  (speaking  to 
the  prisoner]  ask  any  questions  P 

Acton.  My  lord,  please  to  ask  ihe  questboi 
whether  I  ever  used  the  prisoners  ill  during  the 
time  ho  was  there. 

Akbot.  I  did  see  him  beat  a  great  manyjpeor 
ple^  hot  can't  say  who. 

Maitkem  Braandanmnm. 

Mr.  Ward.  Did  you  know  Blisif 

Brandon.  Bliss  was  a  prisoner  when  I  came 
in,  in  1786 ;  1  went  there  on  the  16ih  of  March, 
17M. 

Mr.  ITonl.  How  long  did  you  ooBtmoo 
there  P— Broatfon.  Six  months. 

Mr.  IFortl.  Did  you  aee  BHm  f 

Brandon.  Yes. 

Mr.  Ward.  What  eondliion  M  you  aee  him 
in  T-^Brandon.  He  was  a  cripple. 

Mr.  Ward.  From  what  time  do  you  count 
the  year  P 

Brandon*  From  the  tSth  of  March ;  I  can- 
not be  snro  whether  it  wu  17 td  or  1796. 

Mr.  THgg.  What  manner  did  yoo  aee  hia 
legs  in  P  1  * 

Brandon*  I  saw  one  verynuok  Mfoised  bjr 
theironethatweKputon.  There  was  a  smx 
about  as  big  as  the  top  of  one's  finger. 

Mr.  Ward.    Waa  his  1^  swelled  P 

Brandon.    It  was  very  much  swelled. 

Mr.  Ward.    Did  yon  see  both  his  legs  P 

Brandon.    I  took  it  to  bo  the  left  leg. 

Mr.  Ward.    Was  his  ancle  strained  P 

Brandon.  I  dont  know  any  thing  of  tbe 
Irtraitiing  of  his  ancle ;  it  was  smch  about  tbe 
anele 

Mr.  Baron  Carter.  If  it  was  his  leg  that  he 
hurt ;  that'a  an  answer. 

Mr.  Ward.  That  remains  upon  them'  to 
prove.    Had  the  skin  bean  broke  P 
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BraiuUm.  The  akin  bad  been  brokft,  and  it 
was  swelled  above  apd  below,  and  there  was 
the  mark  ol'  the  iron. 

Mr.  Harding.    W  hat  sort  of  mark  was  it  ? 

Brandon,    It  was  a  circular  mark. 

Mr.  Harding,  Did  he  make  any  complaint 
to  you  P 

'Brandon.    I  ffave  him  part  of  a  mug  of  ale ; 
and  as  he  was  reUting  his  grievances  to  me,  he 
told  me  he  desired  me  to  see  Acton  prosecuted, 
Ui  ease  he  died. 
'  Mr.  Harding,    What  did  he  tell  you  ? 

Brandon,  He  told  me  he  was  very  barba- 
rously used  by  Acton,  and^he  was  the  occasion 
of  his  death. 

Mr.  Harding,  Hpw  loDff  was  it  before  you 
left  him  ID  gaol,  that  he  made  this  declaration  ? 
What  time  of  the  year  were  you  discharged  P 

Brandon.    I  went  out  in  August. 
'  Acton.    My  lord^  please  to  ask,  how  long  it 
was  after  Bliss's  death  before  he  made  com- 
plaint. 

Mr.  Baron  Carter.    Whatsay  you  to  that? 

^Brandon.  I  made  no  complaint  of  this  but 
lincel  have  been  at  home ;  I  have  been  beyond 
the  seas. 

^  Acton.  Please  to  ask,  how  long  it  was  be- 
fore he  wept  out  of  England,  after  he  was  dis- 
charged..'* 

Mr.  Baron  Carter.    Answer  that. 
•  Bran\lon.  ^  I  was  discharged  in  August,  and 
went  abroad  in'  about  two  months  time ;  and  it 
is  three  months  since  I  came  home  ajgpiin. 

Mr.  Ward,  Did  you  ever  see  any  irons  upon 
BlissP-^Braniion.    No. 

Mr.  Ward,    Did  yon  ever  see  him  beat  ? 

Brandon.    No. 

Mary  Renwood  sworn. 

Mr.  Baron  Carter.  I  beg  you  would  let  as 
know  the  time  better ;  I  should  be  glad  to  be 
satisfied  as  to  that. 

Mr.  Ward,  Give  an  account  of  what  you 
know  of  Bliss. 

Mrs.  Renwood,  I  never  was  a  prisoner,  but 
carried  him  victuals. 

Mr.  Baron  Carter,  Yon  knew  Blisa ;  Did 
you  see  him  in  irons  f 

Mrs.  Renwood.  Yes,  my  lord,  once.  After 
bis  fetters  were  taken  off,  I  saw  his  legs  where 
the  irons  had  been  on;  and  the  irons  had  eat 
Tery  deep  into  both  his  legs. 

Mr.  Baron  Carter.  Did  you  see  the  irons  on  ? 

Mrs.  Renwood.  1  saw  the  irons  on  in  the 
yard,  but  that  was  before. 

Mr.  Baron  Carter.  Was  the  soreness  of  his 
leffs  occasioned  by  the  irons  P 

Mrs.  Renwood.    Yes. 

Mr.  Baron  Carter,  Upon  what  OQcasion  did 
you  go  to  him  P 

Mm,  Renwood,  I  went  to  carry  him  vie* 
tuah  and  clothes.  When  I  saw  him  in  the 
sick  ward,  the  small  of  his  legs  were  swelled 
aabig  as  the  calf. 

Mr,  Ward.    When  was  this  P 

Mrs.  Renwood.  I  can't  be  certain  as  to  the 
time.  .« 
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Mr.  Wm^.     Go  on. 

Mrs.  Renwood,  The  skin  «*M  broke,  sad 
his  legs  were  sore  and  raw  in  tbe  places  where 
tlie  aiarks  of  tbe  irons  were. 

Mr.  Riekardwn.    What  did  you  cum  him  ? 

Mrs.  Renwood,  I  carried  him  m  pair  of  stock* 
ings,  but  be  could  not  put  them  on. 

Mr.  Ward.    Had  he  no  stockings  on  P 

Mrs.  Renwood,  When  I  went  to  him,  be 
had  no  stockings,  no  shirt,  only  a  blanket 

Mr.  Ward,    What  size  were  the  stockiogs? 

Mrs.  Renwood,  Tbey  were  my  husbaod'i 
stockings,  but  of  a  small  size. 

Mr.  Ward.  If  his  legs  had  not  been  swell- 
ed, might  he  have'  got  them  on  ? 

Mrs.  Renwood,    I  believe  he  might. 

Mr.  Ward,  Did  he  make  any  complaint  to 
youP 

Mrs.  Renwood,  He  said,  he  vras  aftaid  be 
should  never  be  bis  own  man  agaioy  by  tbefll 
usage  he  had  received  in  the  ga^. 

Mr.  Ward.    Did  he  say  who  used  him  ill? 

Mrs.  Renwood.    No ;  I  did  not  ask  him. 

Peter  Purchaee  sworn. 

Mr.  Ward,  Did  you  know  Bliaa  when  is 
prison  P 

Purehace.  Yet;  be  waa  a  prtaonerstNiie 
time  before  I  waa  a  prisoner,  in  tbe  year  1796 ; 
and  he  rebtted  to  me  tbe  usage  be  bad  hsd. 

Mr.  Ward,    When  were  you  a  prisoner  P 

Purchaee,  I  became  a  prisoner  the  S6lh 
of  March  1786.  I  was  discbaiged  fome  time 
before  be  was. 

Mr.  Ward.  When  had  yoo  tlie  disoonne 
with  him  P 

Purchaee.    In  May  or  June. 

Mr.  Ward,  How  long  dki  he  continue  io 
gaolP 

Purchaee, '  He  wal  there  10  months  duritig 
the  time  I  was  there;  be  told  me  he  wasiroa- 
ed,  and— - 

Mr.  Baron  Carter,  Yoo  mint  net  spesk  to 
hear-say.  What  be  told  yoa  don't  sigairir. 
Did  you  see  bis  legs  P 

Purchaee.  I  did;  and  the  marks  of  the  inoi 
were  upon  them.  His  legs  were,  swelled  vajf 
much  both  ef  them ;  and  one  continoed  sm* 
ed  untU  he  went  out  of  the  gaol. 

Mr,  Ward.    What  was  tSeeceasiQSoflbiir 

bemg  swelled? 

Purchaee,  It  wis  occa^oned  by  weanog 
tbe  irons. 

Mr.  Ward,    Were  they  raw  f 

Purchaee.  They  were  not  raw ;  bat  I  u^ 
the  marks  of  the  irons  upon  them. 

Mr.  Ward.    Did  you  see  his  thsmbs? 

Purchaee.  I  did;  and  he  told  me,  thsl  he 
bad  been  thumb-screwed. 

Mr.  Ward,  Did  you  see  any  marks  apoa 
them  ?  ,      . 

Purchaee.  I  saw  his  thumbs  verv  black,  »Q<» 
much  bruised  about  the  joints ;  and  he  told  ta^ 
he  had  worn  tbe  sculNcap.  .    . 

Mr.  Ward.  Did  he  complain  of  any  b""**' 

Purchaee.    He  complained  of  his  side. 

Mr,  Ward.    When  did  he  go  oat? 
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PsrtAoce.    I  ttrnnot  tell  the  extet  time  j  I 
out  ft  little  before  him. 

Edmond  Cammins  sworn. 

Mr.  Ward,  Did  yoo  know  Bites  f 

Cammim.  Yes. 

Mr.  Ward.  Did  you  see  Acton  do  toy  tbing 
to  him? 

Commins.  No;  bat  be  told  me,  be  be- 
lieved he  had  got  his  death  by  Acton. 

Mr.  Ward.   Did  yoa  see  any  irons  on  him  ? 

Comfmnf.  f  saw  them  ;  they  were  very  re- 
narkable;  he  declared  to  me  that  Acton  put 
tliem  on,  and  beat  and  abased  him. 

Mr.  Ward,  Did  yon  see  his  legs  ? 

Cammint,  I  did  ;  and  bis  legs  were  like  a 
borse'tf  fetlock  cut  with  a  clog. 

Mr.  Ward.  What  time  ? 

Commhu,  1  cannot  say. 

Mr.  Ward.  How  long  before  his  death? 

Cammins.  A  considerable  time;  when  he 
died  I  was  abroad  in  India ;  1  was  there  two 
years  and  three  months.  I  was  by  when  Acton 
put  Bliss  and  some  others  in  the  Strong  Room ; 
and  f  heard  him  say  to  Bliss,  1  thoaght  1  had 
fiveo  you  enough  already,  hut  I  will  give  you 
more. 

Mr.  Ward.  What  kind  of  ft  place  is  the 
8troog  Room? 

Commni,  I  have  been  twice  in  that  prison ; 
it  is  very  damn,  and  if  it  rains  never  so  little,  it 
comes  through. 

Mr.  Ward.  Had  he  any  bed  ? 

Commitu.  No ;  there  is  no  bed  all<Hred  to  be 
carried  in; 

Mr.  Ward.  Is  there  any  place  to  let  in  the 
air  or  light  ? 

Commins.  There  is  a  small  hole,  about  twelve 
inches,  on  the  side  of  the  door. 

Mr.  Ward.  Was  it  proper  to  put  a  human 
cfeature  in  P 

Cammini.  No;  1  have  seen  hogs  lie  in  a 
belter  plaoe :  the  common  sewer  i^uns  under- 
Beatb  It,  and  the  drain  from  the  vault* 

Mr.  Ward.   Is  it  unwholesome  ? 

Commiru.  It  is  very  unwholesome* 

Edmard  Murfey  sworn. 

Mr.  Richardwn.   Did  yoa  know  the  de- 
ceased?' 
Jf «f/ey.   I  did ;  he  was  in  prison  when  I 


Mr.  Riehurdton,  What  condition  was  he  in? 
Did  you  see  him? 

Murfey.  Yes;  I  beard  him  say  that  he 
had  S9  much  beating  in  the  lodge,  that  he  could 
never  recover  it. 

Mr.  RUkardwn.  Did  yoa  see  any  irons  upov' 
him? 

Murjey.  I  saw  him  in  the  Strong  Room 
with  lumdcufia  On  hia  hands,  and  large  fetters 
on  his  legs. 

Mr.  BUhardim.  Did  yon  see  his  legs? 
What  eooditioa  were  they  m  ? 

Muffty.  I  saw  them ;  they  were  black  and 
bhie;  and  they  were  raw  in  a  circle,  and  the 
skin  was  oC 
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Mr.  RkKardttnu  Did  he  complain  of  ansp 
bruises? 

Ifur/ey.  He  complained  of  his  side. 

Acton,  Did  he  never  talk  of  falling  off  thn» 
house,  and  that  he  was  hurt  thereby  ? 

Mutfey.  I  never  heard  htm^ 

Ellis  Robfrtt  sworn. 

Mr.  Ward.  Did  you  know  Bliss? 

Roberts.  1  saw  nim  in  prison,  and  saw  the 
fettera  upon  both  his  legs. 

Mr.  Ward.  Did  yon  see  him  aAar  he  went 
wiX?'-Roberis.  I  can't  say. 

Mr.  Ward,  Did  he  make  any  ooroplaiot  i» 
yon? 

Roberts.  He  told  me,  that  bis  Megs  wem 
very  bad,  and  desired  me  to  go  to  Mr.  Darb^- 
abont  it ;  wbich  I  did,  but  was  afraid  to  speaft 
in  the  prison,  seeing  peoflle  used  so  ill ;  and  L 
spoke  to  him  at  the  dOor,  and  Darby  said— 

Mr.  Baron  Caiter.  What  Darby  said  is  no 
evidence. 

Mr.  Ward.  Upon  what  aoooont  did  yon  g» 
toltim? 

Roberts.  I  went  to  Darby  lo  desire  the  fet-^ 
ters  mi^ht  be  taken  off;  or  otherwise,  that 
those  might  be  taken  off,  and  bigger  put  on  ; 
for  his  legs  were  swelled  so  much,  that  they 
hal  the  irons;  the  iron  hung  alnioat  out  of 
sight  on  one  side. 

Mr.  Ward,  Did  he  shew  you  any  other 
mhrks  T'-Roberts.  No. 

Mr.  Ward.  Did  you  see  him  in  the  Strong^ 
Room? 

Roberts,  I  did  see  him  in  the  Strong  Room  f 
and  I  saw  several  more  there  lying  upon  tha 
gronndy  coming  to  see  him  atter  work. 

9Hr,  Ward.   WhatsortoTapIaceisit?  ^ 

Roberts^  There  is  only  one  place  to  look  in 
at,  a  hole  on  the  side  of  the  door.  It  is  very* 
dismal  to  look  into. 

Mr.  Ward.  Was  it  dry?  ^ 

Roberts.  I  can't  say.  At  the  same  time  Bli»     . 
was  there,  I  saw  another  man  with  an  iron 
about  his  neck  in  the  same  room. 

Mr.  Baron  Carter.  Would  you  (speaking  tw> 
the  prisoner)  have  me  ask  anyquestoons  ? 

Acton.  No,mykird« 

Mr.  Riehardson.  It  was  insinuated,  that  tha 
man  went  to  work.  We  shall  pveduce  the  per- 
son where  he  went  to  work,  to  shew  he  was  no^ 
able* 

Wm.  Comley^  master  carpenter,  sworn. 

Mr.  Marsk.  Did  von  know  Bliss  ? 

Cowley.  1  remember  bis  coming  out  of  gaol  ^ 
and  after  he  came  out  of  gaof » he  came  to  work 
with  me.  f 

Mr/AfanA.  What  trade  are  yon  ? 

Cowley.    A  carpenter. 

Mr.  Marsh.  Give  an  account  what  state  of 
heeith  Bliss  was  in  when  he  cama  lo  wori  for 
you? 

Cosfley.  I  had  ajidi  of  work  atSoothgate, 
and  came  to  town  generally  on  a  Ssturday 
night ;  and  he  came  the  day  alterr  and  said  ha 
was  coming  to  work  for  me  ;  1  said  ha  was  ta» 
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weak,  and  he  had  belter  be  pivg«d  and  UooM 
beibre  be  went  dowo.  I  left  bini  in  town,  and 
when  I  came  anin  from  the  oonntrv  he  oame 
le  ne;  I  aaked  bim.  How hedid  then?  He 
•aid,  Pretty  hearty.  I  and  the  net  of  the  men 
went  down ;  and  on  Honday  he  came  down 
after  us  to  8outhgate.  I  ayked  him,  How  be 
got  dowo,  and  if  he  came  to  work  P  He  said,  I 
don't  douht  but  I  shall,  in  graoe  of  God.  I  got 
kim  some  mutton,  and  made  broth  of  it;  and 
he  endeavoured  to  work,  but  was  Tory  htlieable, 
and  did  nothing  thai  day.  The  next  day  he 
came  to  work,  and  phimed  three  boards ;  and 
then  said,  he  oenld  not  work  any  lonrer.  I 
asked  him,  IVhat  he  would  have  P  Give  me, 
nays  he,  admm  of  Geneva,  or  brandy,  one  of 
wbiehlbcw  got$  and  laid  hnn  down,  and  threw, 
their  cfethee  oTor  him.  I  asked  him.  If  he 
coald  eat  any  thmg  P  He  said.  He  believed  he 
could  eat  some  baoon ;  but  when  it  came,  be 
Qonkl  not  touch  a  bit  I  said,  Can  yon  eat  any 
thing  else?  He  mid.  No,  nothing.  I  then 
apoke  to  the  woman  of  the  house  to  get  him 
sugar-sops,  which  she  did ;  but  it  did  him  no 
good;  he  grew  worse  and  worse.  laakedbim. 
If  1  sboold  send  le  the  npoOiecary  ?  He  said, 
Vo :  he  attempted  to  eorae  op,  but  osukl  not. 
On  Saturday  night  I  oame  to  London;  I  asked 
him,  if  Ishould  leave  any  thing  P  He  said.  No; 
but  desired  bis 'sister  might  be  sent  for;  and  I 
think  I  sent  finr  her,  and  my  son,  Thomas,  sent 
for  the  apothecary.  And  when  I  came  back  on 
the  Monday,  he  was  worse^  and  the  people 


were  uneasy  with  me  for  bringing  a  sick  pian ; 
no  I  got  the  man  that  carried  my  timber,  to 
bring  him  to  London ;  and  he  was  put  into  the 


hospital ;  and  on  the  SStb  or  e6th  of  llaieh  he 

Mr.  Marsh,  Were  yon  with  him  in  the  bee* 
pilal? 

Cowley,  Hearing  be  was  abused,  I  went  to 
see  biro.  He  had  boles  in  hb  lege  when  he 
enme  down  to  roe;  and  his  words  were,  Mas- 
ter, that  rogue,  Aeton,  and  those  other  rogues, 
nre  the  death  of  me ;  this  was  about  a  month 
before  he  died. 

Mr.  Mar§h,  How  long  was  he  with  you  in 
the  country  P--.C0n?/ey.  About  nine  days. 

Mr.  Mank,    Did  he  complain  of  any  thing  P 

CwmUy,  About  a  month  before  he  died,  he 
nomplained  for  a  week  toj^^her. 

Mr.  Baron  Carter,  Did  the  deceased  com- 
plain of  his  side  P 

Cowley.  He  told  me,  that  they  took  and  held 
him  by  the  legs',  and  his  bead  knocked  on  the 
ground ;  and  kept  him  chained  in  irons. 

Mr.  Baron  Corner.  Did  he  complain  of  his 
sideP  *^ 

Cowley,  He  complained  of  inward  bruises. 

fFi//uMi  Cow^ry,  junior,  sworn. 

•  Mr.  IfcrtA,  Acquamt  my  hml  with  what  yen 
know  of  Bliss. 

W.Cowiey,  After  he  caase  out  of  prison  he 
name  to  see  for  me  at  my  lodgings. 

Mr.  Martk.  Don't  teU  all  yoa  know  in  your 
lifo-time.  ^ 
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ir.C9u%.  WhenBliasenaMtoeaeforise, 
I  met  him  In  Crooked-hme^  nnd  ashid  bis, 
How  he  dkl  P  He  said.  As  well  as  can  be  n- 
pected ;  for  the  bruises  f  bsTe  reoslved  froa 
those  roffuef ,  I  shall  never  reeover. 

Mr.  Baron  Carter.  Did  you  see  bis  legs  f 

W.  Cowley.  Yes,  and  they  were  black,  false, 
and  yellow,  about  the  calf.  W  hen  be  cane  te 
Southgate,  I  asked  him  then  bow  he  did;  be 
said.  As  well  as  can  be  expected ;  for  1  biis 
got  those  bruises  I  shall  never  recover. 

Mr.  Mmrtk,  TeU  bow  he  was  nt  Shmthgalef 

W.  Cowley.  After  he  had  done  werk»he  wmt 
up  to  bed,  and  said,  I  hope  I  abaU  do  wsU; 
and  putting  bis  hand  to  his  branst,  said  he  mi 
very  sore.  After  be  began  to  work ,  he  fsiDtid . 
We  had  a  Ore  made,  and  laid  him  dowo,  tsi 
asked  him  if  he  could  eat ;  he  oaid  if  we  eosld 
get  biro  some  baoon ;  but  when  it  came  bt 
could  not  tonoh  it.  Then  we  got  bin  sooe 
bread  and  ale,  and  be  could  but  jest  take  it 
down,  and  brought  it  up  again,  and  ooropUiMd 
of  pains.  He  was  afterwarda  bkHided,  and  the 
bkNtd  was  of  all  manner  of  coliNiny  and  migbtj 
watery. 

Mr.  AforvA.  Did  you  see  nny  marks  but  ii 
his  legs  ? 

W.  Cowley,  Hn  said  those  roguee  bad  gires 
him  bruises  he  should  never  recover. 

Mr.  Manh,  Did  be  name  any  body  P 

W.  Cowlwf,  Yes,  he  named  Aotoo,  sod  • 
little  fellow  he  had  shewn  to  me  wheasitbr 
gaol. 

Mr.  Baron  Cor<ar.  When  he  wu  goiDg 
away,  what  did  he  complain  of  P 

IK.  Cmtloy.  He  said,  I  shall  never  ovcreoiae 
the  blows  received  by  these  Tillains ;  sod  1 
must  lay  my  death  to  Acton  and  these  rogoei 

Samuel  Parker  sworn. 

Mr.  JforiA.  Did  you  know  Thomas  Blia? 

Parker,  i  knew  Thomas  Blioa  when  becunc 
out  of  gaol ;  I  saw  him  come  down  to  South- 
gate  to  work,  but  he  was  fitter  logo  to  bed.  He 
worked  with  me,  and  lay  down  on  the  hcnck 
seven  or  eight  tioscs. 

Mr.  Marsh.  Did  he  complain  P 

Parker.  He  complained  of  his  stomscb  tnd 
legs,  and  said  thai  his  stomach  was  best  to  a 
great  degree,  and  that  Acton  had  put  ea  iisw 
on  bis  legs,  which  extended  them  a  yaid,  •«< 
put  on  an  iron  on  his  head,  thumb-screws  es 
bis  thumbs,  so  that  lbs  bkiod  gashed  oot  St  Ibe 

end  of  his  thumbs. 
Mr.  Manh.  Did  you  see  his  legs  P 
Parker.    Yen;  Uiey  were  swelled  so,  tbit 
he  was  forced  to  wear  old  slipnem;  andtbef 
looked  of  many  colenra ;  and  there  was  a  bolt 
in   one  of  them    big  enough  to  pot  jlMf 
thumb  in. 
Mr.  Manh.  What  oendkien  was  he  in  ? 
Parker.  In  a  very  weak  conditkn,  not  fit  ti 
work.  - 
Mr.  Manh.  How  long  did  he  weikP 
farker.    About  a  qoaiter  of  an  hser,ti» 


Jht 


then  said.  Master,  I  can't  work  any  mon;  » 
then  lakl  down,  and  they  made  a  flje  for  km. 
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Mr. 

4Mlh? 

Parker,  flfi  sai^,  4hat  tlie  broisea  and  the 
blows  b«  bad  received  were  tlie  occaaioD  of  his 
4eatb,  and  he  aliould  never  recoTcr  tbenit  ^^^ 
hoped  some  good  persoB  or  alher  woold  proac- 
4:ote  them  for  it. 

Mr.  BaroD  (Utrter.  Mow,  yim  hare  beard 
ibe  charge  against  you.  by  sixteen  witncsseSy 
yoa  stand  npoo  your  defence.  ^ 

Acton.  Notwithstandinff  what  4h«  fMople 
liare  swore  against  roe,  I  nope  to  make  it  ap- 
pear that  I  am  innocent. 

Thomas  Bliss  was  a  prisoner  in  December, 
1725,  and  he  attempted  to  escape  by  a  rope,  to 

rover  a  house ;  out  some  people  seeing  him, 
fell  oiT  the  house  on  the  other  side,  which  is 
S4  feet  high :  I  went  round,  and  found  him  ly- 
ing on  the  ground ;  1  took  him  iip  by  the  arm, 
and  asked  him  the  reason  why  be  did  so  \  he 
saki,  he  was  poor,  and  he  C4)uld  not  get  out, 
wilboot  somebody  would  assul  him ;  I  put  him 
into  the  sick  ward,  to  be  taken  cHre  of«  and  al- 
lowed him  two-pence  per  day  $  and  bad  a  sur- 
geon to  bathe  his  leg,  which  be  had  hurt  in  the 
nil.  He  continued  in  custody,  and  continued 
in  the  mxk  ward  only  till  bis  leg  was  well,  and 
Iben  went  into  the  pump  ward,  where  he  was 
chose  constable,  but  for  some  misdemeanoor 
was  tarhed  out ;  it  was  for  cheating  the  other 
prisoners  of  the  ward.  After  he  was  discharged, 
Jie  continoed  three  weeks  at  one  Gresham^s 
near  the  Marsbalsea  gate«  and  was  fuddled  se- 
veral days.  He  went  into  the  conntrv  and 
came  up  agam,  and  said  be  had  catched  cold, 
was  put  into  the  hospital,  and  there  died  of  a 
fever.  My  lord,  since  his  fall,  be  never  had 
any  irdna  on,  and  he  lived  near  twelve  months 
afier.  I  have  several  wituessea  ready  to  prove 
those  facts,  which  1  will  eall. 

Swtiml  Bullych  sworn. 

Jelen.  Give  a»aeoBunt  of  what  usage  Bliss 
hmi  in  the  prissn. 

BtdlmK  (after  making  a  kMg  panae.)  My 
lord,  I  may  be  a  little  startled,  having  never 
been  befbre  snob  an  andieace  before,  therefore 
4eBR«  a  little  time  to  reeover  dsyself. 

Mr.  Baron  C&rt&r.  You  must  prepoae  what 
^oelJBtts  yoo  wonld  have  asked,  te  the  Court. 

AtUm.  Please  to  ask«  my  lord,  if  Bliss  was 
on  the  top  of  the  booseiand  what  usage  be  saw 
when  he  came  back. 

BmUpek.  In  March,  17t6,  or  1739, 1  went 
to  see  Mr.  Acton,  and  there  was  an  ontciy.  He 
«M  bete,  be  was  tbere }  and  Aeten  went  into 
Aze  and  Bottle  yard,  and  breoght  Bliis  akwg 
with  bim.  I  saw  no  bnrbatity  used,  bnt  saw 
sone  ef  tbeaa  strike  him. 

AOan.    Please  to  ssk,  if  he  saw  any  irans 


Act€m.  My  lord,  please  to  arit,  if  be  dki  net 
complain  of  his  legt  and  beck  by  the  fatt. 

Alioch.  1  saw  Uei  in  a  mverable  condition. 

Mr.  Baron  Carter,  The  ifocetwn  was,  if  ha 
did  not  complain  of  his  leg  and  back  by  tba 
Jail? 

Bullock.  He  comphuned  of  kia  aakleaadbis 
nde. 

Aekm.  Pkase  to  ssk,  my  lord,  if  there  was 
any  irons  on,  shonld  he  have  seen  them. 

Mr.  Baron  Cartir.  I  think  thatqoeatioa  will 
not  be  so  moob  for  your  service ;  yoa  may 
have  it  asked  if  you  please. 

Robert  Holmei  swoili. 

.dclofi.  Please  to  aik  him,  my  lord,  whether 
he  remembera  the  escape  of  Bliss,  and  when. 

Tlolmei.  I  know  of  BNas's  breriiing  out  into 
Axe  and  Bottle  Vaid,  and  saw  Acton  and  Ro- 
gers bring  him  into  the  prisiDtt,  Supporting  bin 
upon  tbew  shooklers. 

AeUm.  Pleaaetoa8k,ifkekad8nyirsDsent 


C^^iei^.  What  say  yea  to  that  f 
1  saw  no  ironsoD.    HecootiMw 


Mr. 

Bullock. 
wMiHr.  Acesntill  be  waseonltaedialhesiGk 
winl,  aad  a  friend  and  myself  gave  a  MHUktf 
a-piece^  bsenose  be  cottpMned  be  ~     ^ 
titfe,and.bMne 


Mobmi.    He  bad  no  irons  on,  ao 
given. 

A»ton.  What  did  he  comptein  off 

Holmes.  He  only  complained  of  hki  leg*. 

Aeton.  Where  did  be  go  after  be  was  dis- 
chvged? 

jSlme$.  He  went  and  lodged  at  one  Gre- 
sham's,  and  I  drank  with  him  very  often  in  m 
evening,  and  he  and  I  took  a  vralk  together, 
and  be  then  dedarsd  to  me,  that  Aoton  had 
osed  him  very  well,  and  if  it  had  not  been  for 
kkn,  bemnst  bavwperisbed  before  be  got  dis- 
charged ;  and  when  be  came  back  to  Mr.  Ore« 
sham's,  he  t61d  me,  be  was  te  go  to  work  at 
Boaihgale,  wbieh  ha  did,  and  stayed  there  nine 
days ;  and  when  ha  came  baok,  besaid  he  had 
eaiebed  an  agae,  and  took  a  sweat  i  and  two 
or  thiee  days  after  that  weat  hito  Bt.  Tbe«ias% 
Hospital.  I  met  BBas's  wifb  en  tke  btldga^ 
andsbeiud  ■■  » 

Mr.  iSar$h.  I  appiabend  #hat  she  said  can- 
not  be  evidenoe. 

Mr.  BarSD  Curler.  1  teM  yon  bo w  far }  aha 
is  a  good  witassa  te  oeatradiet  beraelf. 

Mf.  Mmek.  Yen  aan  only  call  thiewllacss 
to  invalidate  her  tartimoAy.  What  did  she  say 
absat  her  basbsfd^  death  r 

Mr.  Baron  Carter.  She  has  said,  the  bkiws 
ha  reottved  from  Acton  wdre  the  ocenaioa  of 
his  dsatb ;  and  the  witness  may  be  asked  tn 
what  she  said  as  to  that.  Did  yoa  see  any 
irons  opon  Bliss,  aftar  the  M  from  the  hmise  f 

HoAnsi.  Now 

Mr.  Baron  Carter.  Was  be  u  the  Strang 

K«>"^        ♦  .... 

Bolmeg.  No,  he  wss  m  the  Sick  ward. 

Jctoa.  Plesas  ta  aak,  my  lord,  how  lonff 
he  was  i»  priioa  slier  ha  came  oat  of  tlmaiek 
ward* 

Mr.  Baian  Carter.  What  say  yoa  to  thai 


ITolMei.    Seven  or  eight  months. 

Aeten.  What  eoadltkm of  health  wai  ham f 

fiiDAnct.  Verygood« 
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i  Aetim*  Pleuetoaak,  ifbeeTeroomplaioed 
of  any  thing  but  hit  lame  leg. 

Holmei.  1  never  heacrf  him  eomplain  ofaoy 
-Ihing  else.  He  was  at  work  several  times  id 
•ny  room. 

Mr.  Ward.  He  did  complain  of  one  legyoo 
iMBj ; .  did  he  not  complain  of  both  f . 

Hojipies,  No,  he  never  did. 

Mr,  Harding.  Did  you  never  see  hhn  fet- 
tered after  he  attempted  to  escape  ? 

Holmei,  No,  I  never  did. 
^  Mr.  Baron  CarUr.  Before  he  went  into  the 
tick  ward,  was  he  in  the  lodge? 

Holmes,  I  came  down  into  the  lodge  with 
him. 

Mr.  Baron  CarUr,  Where  was  he  cairied 
next? 

Holmu.  He  was  set  down  there. 

Mr.  Baron  Carter,  Yon  did  not  see  him  in 
.4be  jard  ?^Holme$.  No. 

Mr.  Barou  Carter.  The  witnesses  say,  that 

,lie  was  first  brought  into  the  lodge,  and'  there 

had  irons  put  on,  and  then  was  carried  into  the 

^Bcd,  and  there  it  was  that  all  the  witnesses  say 

Be  was  beat. 

Mr.  Marsh.  I  did  not  hear  that.' 

Mr.  h^tfm  Carter,  It  is  so  said. 
,  Mr.  Marsh.    .When  did  he  fall  from  the 
house  f 

Holmes.    About  seven  or  eight  o'clock  at 
kOJght. 
.    Mr.  Marsh,  What  time  of  the  year  was  it  ?. 

Holmes,  J  can't  say ;  I  believe  about  March. 

Mr.  EUrun  Carter.  Let  the  time  he  whenever 
it  will,  it  must  be  taken  after  the  fall  off  the 
house. 

Mr.  Marsh.  When  did  he  fall  ? 

Holmes.  As  near  as  1  can  guess,  m  March 
jiext  coming,  four  years  ago. 

Mr.  Marsh.  You  were  speaking  of  his  con- 
tinuing weU  when  he  came  out  of  the  sick 
.ward ;  when  did  he  come  out  ? 

Holmes.    About  two  months  after  March. 
^l.  Mr.  Marsha  Were  yon  a.prisoner  then? 

Holmes.  No,  1  was  a  prisoner  before. 

•  '  Mr.  3ifarsh.  You  were  discharged  then,  and 
lived  in  theprison  ?^^Hohnes.  Yes. 

•  Mr.  JlfarM..Had  yon  not  the  privilege  of 
ifthegate  ? — Holmes.  I  was  no  prisoner. 

Mr.  Marsh.  Had  you  no  privilege  granted 
♦you? 

Holmes.  Yes,  by  Mr.Daiby*  I  had  the 
•privilege  of  lodging  in  the  prison ;  he  gave  it 
•me  gratis. 

Mr.  Marsh.  When  were  you  discharged  ? 

Holmes.  About  four  yeari  since,  by  the  Act 
^insoKenoy.   . 

Mrs.  Bliu,  bdng  in  Court  to  confront  Holmes. 

,  Aeion.  I  desire  he  may  give  an  aoconnt  of 
ibe  conversation  he  had  with  Mrs.  Bliss. 

Holmes.  I  met  Mrs.  Bliss  on  Saffron- hill, 
immI  she  told  me,  she  thanked  God  her  husband 
was  dead. 

Mr.  BaroD  Carter.  Did  she  tell  yoo  what 
^aa.t)ie:qccasioA  of  his  death  ?  What  did  she 
M^  you  he  died  of?        ,  ...» 


Holma.  Thai  he  died  of  aaan^endferer 
in  St,  Thomas's  hospital.  I  met  her  on  Toss- 
day  last. 

Mrs.  BUss*  My  lord,  I  did  meet  faun  qd 
Tuesday,  hut  never  said  any  soeh  woids ;  tbm 
was  no  such  word  spoke. 

Henry  Chapman  sworn. 

Acton,  Don't  you  remember  Bliss's  attempt 
to  escape? 

Mr.  Baron  Carter.  1  would  have  yon  take 
one  thing  for  granted,  that  he  fell  off  the  house ; 
ask  any  thing  that  was  the  consequence  of  that. 

Acton,  please  to  ask  him,  if  he  saw  Btias 
after  he  fell  off  the  house. 

Chapman.  Bliss  was  found  in  the  Axe  and 
Bottle  yard,  and  was  brought  in ;  he  had  hurt 
his  leg,  and  as  soon  as  he  came,  he  w^s  pot 
into  the  sick  ward ;  Dr.  Draper  was  sent  for 
to  him,  and  used  what  means  he  thoogfat 
proper. 

Mr.  Baron  Carter.  Tell  me  if  you  saw  him 
when  he  vrcut  back  to  the  lodge  P 

Mr.  Chapman.  He  was  carried  to  tbp  tick 
ward  directly.  1  saw  nothing  of  him  till  be 
was  brought  into  the  sick  ward. 

Acton.  My  lord,  Chapman  was  not  out  at  all. 

Mr.  Baron  Carter.  Bliss  must  come  ioto 
the  lodge  ? —Chapman.  Yes. 

Mr.  Baron  Carter.  Where  does  he  go, 
through  tlie  yard  to  the  lodge  ? 

Chapman,  I  saw  nothing  there;  hut  he  was 
carried  to  the  sick  ward,  and  the  doctor  was 
called  out  of  bed  to  him. 

^£^071.  I  d€;^ire  he  may  be  asked,  whether  I 
did  not  order  the  doctor  to  come  to  him,  and  let 
him  have  three- pence  [two-penoe,  p.  485.] 
per  day  wHile  he  was  sick. — Chapman.  Yes. 

Mr.  Baron  Carter.  How  long  did  he  oon- 
tinue  in  the  sick  ward  ? 

Chapman.  I  can't  tell  hew  k>ng. 

Acton.  Please  to  ask  him,  if  bedonHre- 
member  Bliss's  being  constable  of  the  pnnp 
ward,  and  drawing  garnishes  for  his  fellow- 
prisoners. 

Chapman.  Yes,  I  do  remember  it  very  «e/L 

Acltm.,  What  condition  was  Blissm  wbcahe 
was  brought  out  of  the  sick  ward  ? 

Chapman.  He  was  healthful,  hut  complaioel 
of  the  hurt  of  his  leg. 

Acton.  Did  vou  ever  see  any  iraos  on  him  3 

Chapman.  No. 

Acton.  Did  yon  see  him  in  the  Sttoog 
Room  ^^-^hapman.  No. 

Afdion.  Please  to  ask,  my  lord,  if  he  did  B0( 
usually  see  Bliss  every  day. 

Chapman.  I  saw  him  frequently.         ,        ' 
,  Acton.  Did  you  ever  hear  himeomplsin  v 
having  irons  on? 

Chapman.  No;  but  he  desired  me  tooav 
interest  to  get  him.  the  chav^y  JDOBMsyy  ^^ 
himoutofthegaoU 

AcUvu  Please  to  ask.  If  he  dadnoigovw 
Bliss  into  the  sick  ward,  and  if  I  staaqpcd  sp^s 
his  breast.  BowlongdiUheoontiBaeuiheittP 
after  he  «ame  ou^of  the  wjk  mpoif  ' 
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CA^pMDR   U  was,  tothc  hm.  of  my  me- 


mory- 
Mr. 


Mr.  Strange,  Was  it  •  great  or  a  little 
whil«f 

CAapmam.  It  waaacooeiderabletime;  lint  I 
can't  be  certain. 

Aciom.  Please  to  ask,  wbeiber  he  never  saw 
.  Wish  at  Mr.  Gresbam's  ? 
•  (Zhmpman.  I  drank  with  hioi  there. 
Acton.  How  was  heio  health  there? 
Chapman.   He  was  well  in  heahh ;  and  he 
said  himself,  he  was  as  well  as  erer  he  was  in 
bis  Ufo. 

Mr.  Baron  OiHer.  Who  is  Gresham  P 
Chapman.  He  keeps  the  Dolphin  ale-boose, 
at  the  gaol  door. 

Mr.  Baion  Carter.  Yon  saw  him  wheo  he 
«ame  I'rom  Hoothj^ate ;  tell  me  whether  ho  was 
well  in  health  then? 

Chmpman,  Be  was  well  then  ;  hot  he  com- 
plmaod  of  a  atlteh  in  his  side^  and  that  ho  had 
an  ailmeot,  aad  that  work  did  not  agree  with 
lum. 

Mr.  Baron  Carter.  Was  he  well  in  health 
tbenf 

Chafmtm.  He  was  well  in  health,  but  wished 
to  g«t  into  the  hospital. 

Mr.  Baron  Carter.  Did  he  comphun  of  any 
ill  usage  of  ActOD?^ 
•     Cht^an.  Nerer  in  hia  life. 

^cloa.  Be  pleased,  my  lord,  to  ask  him  as 
•to  tho  Strong  Room ;  whether  if  he  was  to  be 
locked  up,  he  would  not.  rather  choose  to  be 
^locked  op  there,  than  in  the  wards. 
Chapman.  Yes. 

Jeton.  Whether  prisoners  hare  not  chose  to 
lye  there,  rather  than  in  any  other  room  f 

Ckofman,  1  have  heard  aereral  people  ro- 
fuest  It 

Aatan.  Is  there  any  common  sewer  runs 
nnder  the  Strong  Room? — Chapman.  No. 

Mr.  Manh.  Yon.  say,  there  is  no  common 
sewer  under  the  Strong  RoomP 
Ckapman.  I  am  sore  of  it 
Mr.  Mar$h.   Have  you  no  place  or  office 
in  the  gaol  f 

Chapman.    I  draw  beer  for  twelve-pence  a 
•barrel,  which  Mr.  Hatsey  gives  me;  and  vic- 
tuals and  drink  from  Mr.  Wilson,  and  since  he 
diedyfrom  Mr.  Acton. 
BIr.l&fsA.  WhatHalseyP 
Chapman.  Halsey  the  brewer. 
.    Mr.  Waai.  You  say,  yon  beard  Bliss. com- 
plain after  he  was  at  Bouthgate ;  What  did  he 
cDoiplaiaofP 

Chapman.  He  did  complain  of  bis  legsswelli- 
ing,  and  other  pains,  and  wiahed  to  w  in  the 


Thomat  Fletcher^  surgeon,  sworn. 

Aciom.  Mr.  Fletcher,  nray  tell  the  Court, 
after  Bhsa  tell  from  the  lioose,  whetfier  you 
looked  after  him  in  the  sick  ward. 

FieiUhar,,  1  visited  people  in  the  sick  ward, 
and  the  deceased  asked  me  to  kwk  at  his  leg; 
1  did  look  upon  it,  and  saw  a  large  tumour, 
wlAssdIkehesi  astts  loonhL   1  went  to 


my  own  ward,  and  got  some  oils,  an 
them  first,  and  then  applied  a  plaister.  I  often 
aaked  him  where  his  pain  was?  He  said,  he 
felt  no  pains  Irat  fn  that  part  in  about  14 
days  time  I  took  off  that  plaister,  and  put  on 
another,  and  then  he  was  removed  into  another 
ward.  I  was  then  released,  but  I  went  to  see 
him  now  and  Ihen ;  and  in  the  month  of  Fe- 
bruaryor  March  following,  1  asked  him  how 
he  did  P  He  had  either  a  rule  or  stick  in  his 
hand,  and  pointed  to  his  ankle,  and  said  ho 
should  never  be  well  as  long  as  he  lived.  I 
afterwards  met  him  in  Westminster-hall,  and 
he  told  mo  that  he  was  released  by  some  cha- 
rity money,  through  Mr.  Acton's  means. 

Mr.  Buon  Carter.  Who  was  the  occbsmq  of 
his  being  let  out  ?  » 

Fietcher.  He  always  gave  Acton  a.  good 
word ;  and  said,  he  was  released  by  a  gentlaii 
man  comioff  there  with  charitjr-money. 

Aeion.  r  desire,  my  lord,  be  may  beaakfld^ 
if  he  (Bliss)  had  any  irons  on  ? 

Fietcher.  I  never  saw  him  with  irons  on*  .  i 

Mr.  Baron  Carter.  Wheo  he  came  out  of 
that  room,  and  was  put  into  the  sick  ward,  had 
he  any  irons  on  then  P  .  s 

Fletcher.  He  had  no  irons  on. 

Actoa.  Please  to  ask,  if  then  was  aaj 
bedding. 

Fletcher.  I  mw  some  bedding,  and  asked 
who  hiy  there.  They  did  not  tell  mo  the  par- 
ticular man,  but  told  me  a  gentleman. 

Acton.  Please  to  ask  him,  as  to  the  Strang 
Room)  if  it  was  damp*. 

Fletcher.  I  do  not  think  it  was  any  wa^ 


mp. 
Blr. 


itt  sajr  there  wis  a  great 
of  his  legs;  was  it  not 


Ward.    You 

swelling  upon  one 

eat  into  P—Fifercik^r.  No. 
Aeton.  Please  to  ask,  if  there  was  any  con* 

tusion  of  the  other  leg  P 
Fletcher.  There  Was  not  ' 

Aeton,  Did  you  ever  see  Bliss  in  irons  f 
Fletcher,  I  have  seen  him  with  fetters  on.  " 
Mr.  IV^.  Do  you  remember  the  time  of 

BKss's  maktoghis  escape P-^JYefcA^.  Yes. 
Mr.  Trigg.  Were  there  other  people  put  in 

irona  P  ^** 

ilc^os.  I  desire  he  may  be  asked,  wbeth^ 

he  ever  saw  Blim  in  irons,  after  his  last  attem^ 

to  escape  T^Fletcher.  I  did  not. 

Mr.  Baron  Corner.  What  waa  Acton's  be- 
haviour to  the  prisoners,  according  to  yout 

observations. 
Fletcher.  I  never  mw  him  appear  othenrise 

than  very  handsome,  and  very  well  to  them,  v 

Thomas  Whitford  sworn. 

A€ton.  Idesue,mylord,hemaybe  askad, 
if  BUm  did  not  attempt  to  escape. 

Mr.  Baron  Carter.  It  isamed.— *-Tell  me 
bow  ho  was  after  his  (all  off  the  house. 

Whitford.  I  saw  him  in  prison. 

Mr.  Baron  Carter.  Tell  me  how  he  was. 

Whitford.  From  October  to  February  (I 
waadisolmfged  the  same  day)  he  was  as  well 
as  ever. 
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^  AeUm.  PIcsse  to  aik  wtwl  be  itid  in  neb* 

WkUfard.  He  (Bkm)  laid,  thet  if  H  Iwd  mit 
iKeo  for  Actoift,  he  ebookl  net  have  got  out  of 
prisoa;  end  be  himcelf  bad  spoke  respect- 
lyiy  of'  bim,  eod  so  bed  his  wife. 

Aetmt.  Did  you  go  to  Mra.  Bliss  ? 

WlntfMt.  1  went  to  Mrs.  Bliss,  ia  tbe  ^e- 
jKNtse,  where  she  Kred;  end  she  desired  I 
wooid  tftke  no  notice  that  ber  bnriiand  was 
dead ;  aad  toM  no,  be  ireet*  into  tbe  country 
to  mirk,  Mid  there  eatehed  eold,  and  was  ear- 
ned ioie  tbe  hospind,  and  died  of  it ;  wbioh 
vas  thought  tbe  oooasien  of  his  ileatb* 

Actmu  What  do  yoo  think  of  tbe  StRWg 
^Mmf^Wkiifmrd.  It  is  «  Strong  Boom,  but 
the  best  room  on  tbe  common  aide  of  the  gnel. 

Mr.  Baron  G»i§t,  Do  yoa  say,  it  is  the 
hm.  room  on  the  oommon  aide  f 

Wlatfbitd.    Yet,   fbr 


AeUm,  Please  to  ask,  what  wan  my  general 
bebnfioar  to  tbe  rest  of  tbepriaonert. 
Whiifird.  1  nefersair  yoa  strike  t  man. 
^'"~     What  was  my  ebametar  among 


Wkiifori.  Yonbadft  Mygoodoharacter; 
JOB  gave  fietoal8totheroe?ery  ireek. 

JiokrilFo/^er  sworn. 

dtlmi.  Didyon  OTerseememiauaeBlasa? 

Walter.  BhSB  was  nerer  used  ill  by  you. 

Jtiom.  IM  beany  inma on P-^ITeto*.  No. 

Attain,  Did  he  makemny  ceottlainl  r  Wna 
Itheaer  ^^ 

Mr.  BaroD  Carter.  1  remember  tbe  i|aea- 
tien  when  Huggioe  waa  tiled;  it  wa«nsked 
^then,  if  be  waa  there  or  not?  Yoa  know  1 
ndf  ised  HugBins  againat  answering  [qn.  ask- 
ing:  see  tbe  Case  of  Hnsgina,  atUe.']  it  (speak- 
ing to  Mr.  Strange).  What  oondiiMMi  of  health 
was  BUSS  in  after  hiaftU? 

Waiier.  In  a  amaU  prooeas  of  time  be 
walked  dbeol  tbe  gMd  an  waa  as  I  did,  and 
ipoke  hearty. 

Mr.  Baran  C^irta*. 
m  thing  of  Acton? 

Walter,  Nerer  any  thing  anbandsome. 

Mr.  Baron  Carter.  That  Is  not  tbe  qnealion. 
Bate  yoa  beard  him  any  any  thing  aboot 
Acton  f 

WoUer.  I  bare  heard  him  apeak  in  DMae 
nrhim.  ^^      "^ 

r  John  Chope  sworn. 

Actw.  Pltaeeto  ask,  my  lord,  what  state 
of  health  Bliss  was  in. 

Mr.  Baroo  Carter.  Did  yoa  see  BlimP 
What  condition  was  he  in  aAer  bis  fall  f 

Ompe.  lie  #as  in  very  good  condition. 
About  February  I  eat  and  drank  with  him  oat 
of  tbe  pteee  at  Gresbam'a,  and  he  was  in  good 
bealth  then,  and  talked  of 


Did  you  hear  Bliaaaay 


going 
What  dul  he  oomplain 


ooantry  to  work. 

BIr.  Baroo  Gorltr*. 
•r?— CAop«.  Notlihig< 

Mr.  Baron  Carter.  Did  yoa  see  him  when 
he  came  hack  from  the  ooontiy  f 


Chepe.  I  did;  and  he  said,  diecanakif tir 
did  not  agree  with  him. 

Mr.  Biaron  Carter.  Did  yoa  erar  bear  Ua 
complain  of  tbe  ill  usage  of  Acton  ? 

Chope.  No,  bia  wife  told  me 

Mr.  Baron  Carter.  I  moat  not  bear  |m 
tell  any  thing  ot*  ber,  but  whnt  aiay  ooatiadia 
what  she  said.  Pray,  what  did  yoo  bear  Hn, 
Bliss  say,  in  rebtion  to  ber  bualland's  dettb? 

Chope.  Nothing. 

William  Bollandt 


Mr.  Baron  Carter.  What  bare  yoa  tsuyf 
Do  you  know  of  BUsa^s  braakiog  oat  ? 

AUtrnd.  1  saw  him  after  it. 

Mr.  Baron  Cartm^.  What  did  he  conplaiD 
^^^BoUand.  Only  of  hurting  ooe  lig. 

AcUm.  Flense,  my  lord,  to  Mk,  how  hem 
in  health. 

BoUand*  lo  ns  good  aa  1  naa. 

A£t<m*  Did  yon  eat  and  drink  with  him? 

BoUmd.  Often,  at  one  Gresliam'a. 

ilc^on.  Please  to  ask,  if  he  did  not  M 
bread. 

Mr.  Baron  Carter.  What  aignifies  tbil>  I 
don't  see  bow  it  aihels  yoa  one  way  or  tbi 
other.  Did  you  see  him  aAar  he  was  ea&if 
oaatedy? 

BoUand.  Yes,  I  saw  bimateteabam's;  td 
ImetbiawlfeonToeadaylns^and  mkadbcr 
tediinkaemegin. 

Mr.  Bv«o  Carlar.  I  moat  net  let  y«i  |«  « 
aa.    Whatdidhe(Blia8)snyof  thepriiwarf 

BtAland.  That  ho  wna  wy  cifil  and  kiadlo 
him. 

Mr.  IFnrd.  Did  Maa^BUaatntt  youwhulier 
husband  died  off 

B^kmd.  8heaaid,afaBbclit?cdbediedorto 
ague  and  fever. 

Mr.  Wmrd.  Did  yea  aeo  Ui  legs  ate  bi 
fell? 

BoUmid.  Yes,  both,  and  one  of  them  wm 
swelled. 

Mr.  Ward.  Yoo  me  aare  both  wen  not 
awatted?-«.A»/2mJ.  No,  only  ooe. 

Mr.  Baron  Carter.  What  is  that  bessjf  r 

Mx.Strange.  Repeat  the anower  to mjf  M 

Baiimnd.  1  saw  only  eae  of  hia  Isgasedki. 

John  Westhy  sworn* 

Acton.  How  was  BUsa  in  health,  after  the 
second  attemptte  eacape?  , 

WeUhy.  l8awhim&enigktbewaala««gBt 
in. 

Mr.  Baron  Carter.  Did  be  compbin^ <^ 
or  both  lege ?~ir«i#|w.  Oneonly.  .  , 

Mr.  Baran  Cerler.  What  health  wii^[ 

Westby.  He  waa  in  the  sick  wsid,  tf>  ' 
don't  apprehend  he  wanted  bealth;  ^  *" 
only  hime. 

MK  Baron  Caiter.   What  did  BUmMj*^ 
of  his  death?  ^. 

hewasstw«»- 

Mlay  foltowing';  aadhii^ 

ho  was^ery  well,  botthe  cannirf  ^  jj» 

ooMforhimi  hot  ho  went  baektbiwtA'*' 


Weitby.  His  wife  toM  me,  he  was  St 
gateiat  work  foar  or  fire  days,  and  h 
Gome  on  tbe  Suoday  folhiwing ;  aadl 
said,  ho  was^ery  well,  botthe  cannirf  t 
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io«rta|f,  and  ab«  lud,  be  imktd  t  day,  or  a 
clay  and  half,  batthe  eoantvy  was  to  cald  be 
could  aat  baar  it  1  did  not  aaa  bar  after  bis 
deatli. 

Mr.  Baron  Carta*.  WbaldidMra.BUiasav? 
WeUk9.  Thai  be  had  caoght  cold,  which 
e  took  to  be  the  caose  of  his  ilhwss* 


ahe 


ChrUtian  Tandy 


Mr.  Baron  Carter.  Did  joa  see  Bliss  after 
the  fall  from  the  bonae  T 

Tandy.  He  lay  by  me  four  months  in  the 
Queen's  ward. 

Mr.  Baron  Carter.  The  Queen's  ward  f 

Acton,  Re  was  removed  from  the  sick  ward 
to  the  Uneen's. 

Mr.  Baron  Carter,  What  health, was  he  in  ? 
Did  be  make  any  complaint  ? 

Tandy.  I  never  beard  liim  make  any  com* 
plaint,  but  of  hia  ankle. 

Mr.  Baron  Carter.  Did  he  complain  only  of 
onele^? 

Tandy.  It  most  be  one  leg.  He  could  not 
lye  down  at  nights ;  and  the  other  leg  was 
oohr  swelled. 

Mr.  Baron  Carter.  Did  you  see  biro  at  the 
Dolphin  ?-— JlBii(/y.  I  did  sereral  times. 

BIr.  Baron  Carter.  Did  be  complain  of  any 
thing  at  his  coming  out  of  the  gaol  P 

Tandy.  He  desired  me  to  lend  him  half  a 
guinea,  and  be  would  go  to  work. 

Acton.  Be  pleased,  my  lordj  to  ask,  if  he  saw 
bim  in  the  boapital. 

Mr.  Barm  Carfsf.  What  say  you  to  that? 

Tandy.  Mrs.  Bliss  told  me  her  husband  was 
gone  to  the  hospital ;  and  1  went  into  the  hos- 
pital to  him,  and  asked  him  how  he  came 
there?  Heaaid,  he  wasal  work  in  the  coon- 
try,  and  pulled  off  hb  waistcoat,  and  catched 


Mr.  Baron  Career.  What  was  the  prisoner's 
fSDoral  behaTMMir  ? 
Tamd^.    I  had  been  there  ten  months,  and 
aw  any  barm  done  to  any  prisoner  in 


Metter  Long  sworn. 

AcUm.  I  desure,  my  hnrd,  she  ma]|r  be  aaked, 
if  she  oaw  Bliss  after  he  came  out  of  prison. 

Mr^BaiOQ  Cartsr.  What  say  too  to  ibat  ? 

Blfs.  Long.  I  staid  at  the  Dotphin  ab-bousa 
todrtnk  whM  he  came  out,  and  I  wished  him 
watt  of  baiBg  out ;  be  thanked  me,  and  said  it 
waaowing  to  Mr.  Acton ;  and  aaid,  God blaas 
bim,  be^ase  out  I  aaked  him.  If  be  was 
srrested  again,  what  be  woold  do?  be  said, 
Aoldii  woold  atand  by  bim.  Mra.  BKss,  my 
•  sister-in-law,  came  there,  and  ahe  aaid,  that  lie 
was  aa  well  as  STsr  in  bis  life ;  and  on  the  Sa- 
turday ae^nnight  after,  be  came  vn  roy  houae, 
in  Eaat*8midifieM,  and  said  to  hia  wife.  Go 
home  to  dinner,  for  I  must  go  to  Mr.  Cowlev, 
for  I  have  seven  shitiings  and  six  pence  to  take 
of  him  for  wagos ;  and  afterwania  Isaw  bim  in 
the  hospital. 

Mr.  Baron  Carter.  Wbatwaa  the  matter  with 


Mra.  Long.  Mrs.  Bliss  desired  to  lodge  with 
me ;  which  she  did,  and  she  told  me,  her  hoo- 
baod  wanted  to  see  roe ;  and  when  I  went  to 
bim,  be  said,  Sister,  I  am  going  to  leave  the 
world :  1  aaid,  it  was  only  going  a  little  befbro 
me. 

Mr.  Baron  Carter.  Pra>  tell  whether  bo 
made  aoy  complaint  to  you  of  any  thing  ? 

jMtsl  Long.  r^o. 

Mr.  Baron  Carter.  What  diatempar  did  bo 
dieof  io  the  hoeoital? 

Mrs.  Long,   He  said  no  mora  thao  thai  ho 
calched  cold  at  Soutligate. 
.  Acton.  I  desire  she  may  be  asked,  what  she 
beard  Mrs.  Bliss  talk  about  aov  money  she  was 
to  have  in  this  prosecution,  aod  from  whom. 

Mr.  Baron  Gar/er.  Answer  that  question. 

Mrs.  Long.  I  never  heanUio  more  talk  till 
within  these  four  months ;  sad  then  a  messen- 
ger came,  aod  said,  there  was  money  for  Mrs. 
Bliss  in  Sontbwark  ;  and  when  she  went  there 
the  gendemah  waa  not  at  home ;  and  lovhen 
she  came  back,  she  said,  she  should  bavethiriy  ^ 
or  forty  shillings.    1  asked  for  what?  .She'' 
said  upon  account  of  going  to  swear  wgjfyikr 
Mr.  Acton. 

Aelon.  Please  to  aak,  whether  fOiq^bady 
gave  her  any  dotbcs,  and  who.  .  ' 

Mn.Long.  The  next  day  after,  she  ga^. 
out,  that  she  was  to  go  to  same  gcotlemao^' 
and  I  asked  to  whom  ?  She  said,  to  the  cans-' 
mittee,  and  ahe  ahonki  have  forty  or  llftr' 
pounda;  aad  when  ahe  caase  home,  1  nii^ 
Nanny,  I  hope  you  will  not  be  so  foolish  to  go 
to  take  away  the  life  of  a  man  for  forty  or  fifty 
poiuds.    After  that  ahe  went  to  aerviee. 

Aeton,  Did  you  not  aee  Bliasand  herbrother 
tocelber,  aod  what  waa  the  oonversatkm  ? 

Mrs.  Xoa^.  1  said  [qu.aaw]  Anne  Bliss  and 
her  brother  together,  and  he  cautioned  her  to 
take  care  what  ahe  did;  and  ahe  sakl  she  was  to 
have  forty  or  fifty  guineas;  and  he  said,  Make 
it  up ;  ir  yon  go  to  Aclou,  he  will  give  you  a 
coiqila  of  guineas ;  aod  she  said  ahe  eoold  aaa 
go,  for  her  master  said  she  ahooldrqn.  not]  take 
100^  She  (Bliss)  came  and  said,  aoose  timo 
after,  she  had  two  guincaagiven  bar  bvono 
of  the  gentlemen  of  the  oonmuttee,  aod  that 
she  did  go  and  live  with  him  in  an  alley  by 
UttleMoor-Fiekls. 

Mr.  Banm  Carter.  Yeutalk  fasterthaa  I 
eao  take  noiea  of  what  vousair;  youhaveno 
occasion  to  talk  so  roucn.  Wnom  did  yoasay, 
she  said,  she  went  to  live  with  ? 

Mrs.  Long.  One  of  the  committee. 

Mr.  Oglethorpe.  My  lord,  with  humble  sub* 
misskMi,  J  desire  leave  to  spMk. 

Mr.  Baron  Carter.   Sir,  you  may. 

Mr.  Oglethorpe.  Then,  my  lord,  1  desirejdHO 
mattsr  may  be  thoroughtJy  ailM,  and  the  evi- 
deacaa  may  be  confreoted. 

Upon  which  Mrs.  B/uiwas  called  toco»- 
front  Hater  Long. 

Mrsi  BUn.  When  I  went  to  my  aister  Loeg, 
she  said,  she  would  have  me  consider,  not  to 
bo  ralad4>y  Mr.  Nowjaod,  and  if  I  would,  abe 
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«NiId  gtt  16  Mr.  AetOD  moA  mafca  it  up,  attd  lie 
woald  ffire  me  fometbing:  1  told  her,  tiM 
never  liked  myJiiMbeod,  end  Mr.  Jennb^ 
^  would  not  Ibrgive  me,  if  I  made  op  my  line- 
bend'e  death ;  and  she  (Long)  eatd  again,  her 
husband  would  not  forgive  me,  and  wondered 
how  I  oould  pretend  to  go.  I  told  her  after 
that,  my  matter  Jenmnga  had  lent  me  two 
gttineae,  and  desired  the  gentleman,  where  I 
vent  to  live,  that  be  would  see  the  money  laid 
ent ;  and  gave  the  gentleman  the  money  with 
his  own  hands,  and  bis  «vife  laid  it  out  for  me. 

Mr.  Baron  Caher,  Did  yon  not  say,  that 
yon  were  to  have  40  or  50/.  P 

Mrs.  BUu.  1  said  no  such  thing* 

Mrs.  Long,  The  person  that  oame  from 
Newhmd  said,  it  would  be  a  great  deal  in  her 
*ay. 

Mr.  Oglethorpe*   I  desire  she  mav  be  asked, 
who  that  person  was,  and  whether  he  was  one 
of  the  committee. 
.  Mn  Baron  Carter,  Who  was  Mr.  Newland  P 

Mrs.  Xoag.  A  baker  in  South  wark. 

Mr.  Baron  Carter.  Mrs.  Bliss,  I  ask  yon, 
whetberyou  said,  that  Mr.  Jennings  told  you, 
that  you  should  not  take  100/. 

Mmi  JBbto.  He  said,  if  they  were  to  offer  me 
100/.  I  should  not  take  It,  not  to  do  justice  to 
my  husband. 

lIv,'BareD  Carler.  How  oame  you  to  leave 
Jemungs*s  service  ? 

.  Mrs.  B/tit.  There  wereeonMuy  came  flock- 
mpf  up  and  down  after  me,  that  I  could  not  live 
witjk  htm.  There  oame  two  gentlemen  last 
Sunday. 

Mr.  Biehardtom.  Yon  aay  yon  oouM  not  live 
with  your  master,  because  eo  many  people 
came  after  you.    Whom  dkl  they  come  ftom  P 

Mrs.  B/ui.  They  said  they  came  ftom 
Acton. 

'■  Mr.  Baron  Carter.  What  they  said  is  no  evi- 
dcnce. 

Mr.  Oglethorpe.  VLj  lord,  I  must  with  all 
iMraihle  aubmission  bev  leave  to  speak.  Repu* 
tation  is  a  very  valuable  tbmg ;  and  here  is  an 
aspersion  thrown  out  at  random  against  a 
member  of  a  committee,  which  may  affect  the 
characters  of  several  gentlemen  wno  are  not 
here  present. 

Mr.  Baron  Carter,  There  are  many  com- 
mittees, and  1  shotthi  have  taken  notice  if  any 
thing  had  been  aaid  of  any  committee  of  the 
JRoose  of  Commons. 

Mr.  Oglethorpe,  There  are  many  com- 
mitteea,  as  voor  brdship  says;  there  u  one  of 
aMermen,  there  was  also  another,  which  I  find 
is  not  forgot.  I  would  have  them  explain  what 
committee  thev  mean  %  tbe  charge  is  a  very 
heinry  one,  no  less  than  subornation  of  perjury, 
and  tnia  founded  on  a  hearsay,  so  as  to  render  it 
impossible  for  any  persons  to  justify  them- 
aelves :  I  therefore  desire  this  may  be  strictly 
examined  mto,  and  insist  upon  knowing  who 
this  person  was,  and  his  name. 
.  Mr.  Baron  Carter.  Was  there  any  name 
mentioned  P 
.  Mrs.  Xeng.  She  said,  one  of  the  eommtttee. 
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and  tbe  comroitlee's  spooae  was  la  by  out  Hie 
money  for  detbes. 

Mr.  BAckariaom.  I  ask  yon,  wliethcrsrta* 
she  said  she  was  to  have  two  guineas  from  Jen* 

s,ornny  one  else? 

ire.  Long,  From  nobody  but  Mr.  JeoaiB§s.  I 

Robert  Cole  sworn. 

Mr.  Acton.  My  lord,  please  to  atk  Robert 
Cole  if  I  gave  Bliss  money  P 

Cole.  Some  time  after  the  coromHtee 
met,  they  bad  sat  once  or  twice,  I  met  Un. 
Bliss  on  London -bridge,  and  asked  her,  if  sbe 
had  been  with  tbe  committee  or  Actoo.  Sbe 
said,  No ;  but  if  Acton  would  give  her  bl^^^at 
would  not  mention  any  thing  of  her  husband's 
death. 

Mr.  Baron  Car/er.  How  long  was  this  beftfe 
Acton  was  taken  up  P 

CoU,  About  three  weeks  ;  I  esnUbecertiio. 

Mrs.  Blin,  I  said  no  such  thing. 

Mr.  Richardton.  AreyousubpcenaedP 

CoU.  No. 

Mr.  Richardson.  How  came  you  here,  if  oot 
subpcenaed  P  ■ 

Cole.  Hearing  Mr.  Acton  was  to  be  tried. 

Mr.  Richardson.  How  did  you  know  bewtf 
to  be  tried  P 

Cole.  I  heard  It  by  being  in  the  Manbibo 
as  a  prisoner. 

Thomas  Ri^ert  sworn. 

Acton.  What  usage  did  Bliss  receife  after 
he  fell  off  the  house  at  tbe  Marsbalsea  P 

Rogers,  His  ankle  was  swelled  ss  Wg  » 
his  calf. 

Acton,  I  .desire  he  may  be  asked,  bow  the 
other  leg  was. 

Mr.  Baron  Career.   What  say  you  to  tbat? 

Rogers.  As  usnal. 

Acton,  t  beg  he  may  beasked,  whether  he 
was  with  Bliss  when  he  was  brought  into  ihe 
lod|ffe. 

Rt^ers,  Mr.  Acton  and  I  supported  hiffl.  j 

Mr.  Baron  Carter,  This  man  was  accusH 
of  beating  Bliss;  I  will  not  press  tbetbiof 
opob  him  to  affect  himself. 

Serj.  Bfltynei.  Ifi  he  thinks  hinMcirtttnoceBt» 
he  may  be  voluntarily  a  witness,  though  be 
oould  not  be  obliged  to  it.  ^^ ^ 

Mr.  Baron  Carter,  He  may  be  a  witi««» 
but  don't  let  me  lead  him  into  any  thing  tbal 
may  iiyure  himself.  . 

Acton.  I  desire  then  he  may  be  asked,  ifne 
saw  Bliss  in  the  sick  ward  P 

Rogers,  Idid;  and  Mr.  Acton  seotftr^ 
surgeon  into  the  sick  ward  to  bathe  bis  leg* 

Acton,  I  desire  he  majp  be  asked,  if  be  ww 
put  in  irons.'—iZii^erf.  He  was  not. 

Acton.  Were  you  by  there  all  tbe  while  r 

Rogers,  J  was. 

Acton,  1  desire  he  may  be  asked,  if  b«o»- 
tinned  a  prisoner  after  Blias  was  discharged. 

Rogers.  I  did. 

Mr.  fForif.  Yon  are  asking  too  mvij  ^i^^' 
tions. 


fit  Hie  Murder  qfThdmoi  Bliss. 
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-^cUm,  I  teiralia  may  be  asked,  if  he  ew 
■mw  him  after  be  was  dischirged. 

JRfigsn,  1  did  aeehiai,  aad  drank  with  him ; 
and  he  was  Tery  merry  and  well. 

AcUm,  Kosers,  mvierd,  wasinthegael;  I 
b^  he  may  be  asked,  if  the  iron  cap  was  e? er 
Jeff 


AD.  1729. 
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Mr.  Banm  Carl€r.  That  Is  a  proper  qaestion. 
I>id  yoa  ever  Inio w  that  it  was  made  use  of  ? 

Mogert,  I  saw  it  there  in  Burleigh's  time, 
and  aerer  saw  it  used  from  that  time  to  the  time 
of  my  discharge;  it  hung  up. 

Bfr.  Wani^  1  ask  yon,  whether  you  never 
eawBlimbeatwithabull's-piazle,  orvope?  . 

.JZqgert.  IneversawhunoeatatalL 

Hr.  Baugh  sworn. 

.  Adorn,  I  desire  Jlr.  Baugh  may  be  examined 
(be  has  bdonged  to  this  court  many  years), 
w^bcther  he  has  ooT  seen  such  an  mstrumeat 
need  in  burning  felons  in  tbe  cheek. 

.Bau^  I  have  seen  such  an  instrument  used 
to  burn  people  in  the  cheek. 

John  Crroee  sworn. 

Acton.  I  desire  he  may  be  adred,  whether 
the  iroQ  ^p  was  not  in  the  prison  before  I 
cftme. 

Grace.  My  lord,  1  remember  the  Marshal- 
sea  prison  abere  a  year  belbre  Mr.  Acton  knew 
it^  and  the  iron  cap  hung  up  there,  and  I  en- 
quired the  use  of  it.  There  was  an  act  in  king 
William's  time  for  burning  felons  io  the  cheek ; 
and  it  was  used  for  that  purpose;  and  that  was 
the  oodufy  gaol,  till  within  tnese  fire  years  and 
an  half. 

AeUm.  Please  to  ask  if  there  were  not  irons 
left  behind? — Grace,  These  irons  were. 

Mr.  Ward.  How  do  you  know  ? 

Orace.  I  was  Clerk  of  the  Papers  firp  years. 

Acton.  Please  to  ask  if  there  was  not  an  in- 
ventory left. 

Grace.  When  Burleigh  left  the  gaol,  there 
was  an  inventory. 

John  Boswell  sworn. 

Mr.  Bacoa  Carter.  EM  yoo  see  Bliss  after 
hisfattP 

.  JBo$meU.  I  saw  Bliss  brought  in :  I  was  in 
the  Mffe  at  that  time,  and  Acton  had  him  to 
the  siek  ward,  and  bad  a  sui]geon  to  bleed  him, 
and  sent  fiir  ointment  to  anoint  him. 
Jlr.  Baron  Carter. .  Whgre  was  he  hurt  ? 
BosweU.  It  was  the  small  of  both  hi*  \m. 
'  Mr.  Baron  Carter.  Did  he  complain  of  both 
logs  beiiw  hurt  with  the  fiOl  off  the  house? 
BosmeU.    He  did ;  it  was  twenty-four  feet 


high. 


Ir.  Ward.  Was  he  dressed  of  both  his  legs? 
«  JBtmmdL  Yes.      i 

Mr.  Ward. .  Whether  thedeceased,  before  he 
went  into  the  sick  ward,*,  had  any  ireps  or 
thumb-screwsonbimP— Bome//.  No. 

Mr.  Baron  Cotter.  Did' you  see  him  carried 
through  thehnlge  into  the  jksk  want?         * 

Botmell.  Yes. 

Mr.  Baron  Catttr. .  What  way  w«l  he  car- 
ried?—BoRpe//.  Cross  the  yard, 
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.Mr.  Baroif  CairUr.  How  long  wtti  he  in  the  ^ 
ttck  ward  ^-^Bomeli.  Two  months. 

Mr.  Baron  Corfsr.  Where  was  he  after- 
wards ^^Bomell.  In  the  Queen's  ward. 

Mr.  Baron  Certcr.  Did  he  go  out  of  the 
sick  ward  ipto  tbe  Qneen's  w:ard  ? 

BotwelL  He  went  into  another  ward  beiore.  > 

Mr.  Bairon  Cerfcr.  Was  it  the  Pump  ward  f 

BatmelU  Yes;  he  went  into  the  Pomp  ward,  ^ 

Mr.  Baron  Carter,  Did  any  one  meddle 
with  him  when  hewent  cross  the  yard  ^  , 
.  Batmll.  Nobody. 

Acton.  Please.to  ask,  my  lord,  how  be  wan 
in  health  after  he  was  abroad.  - 

Botwtli.  He  lay  three  weeks  neit  dpor.  10 
the  eaol  at  the  Dolphin ;  being  very  intilaat^  • 
lasked  him  how  be  did ;   he  ssid,  Very  wM. ' 
And  be  worked  for  me  in  thegaol^  new  siod  - 
then  a  day,  when  he  was  able.  .-.;%- 

tfn  Baron  Cartfr.  How  was  he  'i^hen  be  ' 
was  out  of  the  gaol?  -r  > 

BoemeU.  Be  said  he  was  very.^1  m  beakh» 
but  his  legs  were  not  quite  coiae.tp.  .  ^ 

Mr.  Bacon  Carter.  Dul  he  coaiplain^of  one 
or  both  kgB?—Bsni^si^.  01  both*.         .  . . .    ..^ 

Sqmmsl  Dvp^^  sw^TiU 

Mr.  Baron  Carter,  ; Di4«^tt fieeBINs .aflsr 
hia  fall  ftoni.the  boose  ?— ZS^aicA.'  Y#s. 

Mr.  Baron  Carter.  Vfhftt  st»te  of  healtb 
wasbeio?  ,         ,;     •  •  .      » 

Davenish. .  In  a  good  state  of  >btaUh,.  only . 
lame  of  his  fi^H }.  I  i»OT«r  ^^ifapy  tlMng:otlier- 
wise.  ./•..' 

Mr.  Baron  Carter.  Did  you  see  him  after 
hevfasputofs|aol?     ,    :    :    " 

DuvenUh.  I  did,  and  drank  with  him  i^t  the , 
Manhalsotf  gate*;  be  wfs  in  very  good  health. 

Acton.  I^ease  to  ask,  if  he  ever  saw  any 
irons  jDiponBlisSk'. 

'Mr.  Baron  Carter.  You  hear  the  questkm, ^ 
answer  it. 

DavenM.  No,  directly  or  indirectly. 
.  Mr.  Baron  Carter.  Did  Aaon  behave  him- 
self well,  to  hisprisoners  ? 

Daioemsh.  He  never  behaved  himself  inde-: 
cenjtly  to  any  of  the  prisoners. 

Mr.  Baron  Car/er.  Was  his  behavipur  goo^i 
or  bad? 

Davenish.'  Very  ^food;  I  never  saw  an  ill 
action  of  hin  in  my  hfe.  /  'l     "i 

Bet^onnn  jsrown  sworn.  ■ 

Mr.  Baron  Carter.  What  do  yon  say  ?         ) 

3nwa.  As^iihitt?  . 

Mr.  Baron  Carter.  As  to  Bliss  ?  ,  [ 

Broom.  I  saw  Bliss  whei^'he  fell  ftom  tbe 
houye,  fu|d  he  comphiiaed  of  both  logs ;  oa^ 
was  worse  than  t|ie  other. ...  i 

Mr. *Ji9Xon  Carter.  What  was  Aoton'a  beha« 
yieor  towards  the  prisoners  in^necat? 

Brovfi.  Very  good.  '        i 

John  Bmtiffcr  sworn.  . 

Mr.  Baron  Carter.  IVhatdo  you  koQW  of 

Bliss?  '  I 

BoiffdUr.  t  WM  in  thojaapt  ward  with  hini 
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Mr.  Baton  Carper,  How  wail  he  after  4le 
fallfroratb^boesef 

Bowdkr.  U«  had  htirt  ooa  leg  by  the  lUI. 

Mr.  Baron  Citrter.  What  Waa  the  friaonet'a 
g«D«nil  bebationrf 

B<miiler.  I  nev^  bad  any  tbing^  hnt  tery 
geod  usage  white  I  was  there^  which  waa  thHse 
years  amlthree  months. 

Mr.  Bkron  Curier.  Was  the  priaotter  there 
aH  thai  time  P—Bov(^.  Yea. 

EUxabetk  Galing  sworn. 

'Mh  SarM  Career;  How  was  Biisa  after  his 
ftnrwheai  he  waabroaeht  into  priatfn? 

tfrt.  Ooilkig.*  He  Had  Sprahied  one  ef  his 
ainies,  and  wnaearHed  itrte  ttie  aieh  waid  Ihr 
three  montha;  he  Kf ed  at  aslr  bonae^  and  sidd, 
La  kin  as  hearty  aa  eve#in  hu  lift,  only  aa  to 
the  sprain  of  his  ancle. 

llr^^vodCbfftt-.  Wbai  was  ifae  general 
behavionr  of  4lie  flriaonerr 

I'link  OmtHftv  ln^er  heard  hitahnm  an  ill 
character^  or  that  he  annth  any  one  in  hia life. 


Hf.  Mfott  CMtt.    Whdt  aibie  of  heaKh 
was  Bfiaa  in  afteir  he  came  o«t  ef  priaan  f 
'-'OrtMrn.    lit  Fehrnary  iT4d,  or  Ifi^r^he 
eame  to  lodge  at  my  honse,  with  tw»  morOi 
ahikl6d|edtllare  nttftlliree  wieelia. 

Bin Baran Cariar.  Fraytakenbtieeof the 
question  that  waa  asked.  What  state  of  health 
^Mhem^ 

Greiham.  He  looked  pd^  hnteafthb  Vic- 
tteSswell. 

Mt.  Baron  €arfm  DIdheeomplainelany 
iltnaageP  ^ 

Graham.  I  never  heard  him  oomplafaief  any 
-fi  nsag^; 

Mr.  Baron  Carter.  Did  yoo  see  him  after 
he  badbeed  in  the  donnity  f 

GhetAoM.  Yea  f  he  came  la  my  home^  I 
waa  not  at  home  when  li^  enme^  bnt  went  up 
after)  andbe  iaid  the  weather  was  mo  aharp 
Ibr  him,  and  he  eanght  cold,  and  eenld  not 
attjridthbemmtryi 

Jii^  lofmrth  swo^. 

Mr.  Baron  Carter.  What  am  jan  f 

Mrs.  Laptwih.  Nune,  of  tlie  hospital.  I 
waa  there  on  the  lltb  of  March :  Blisa  was  in 
there  d«^  days  hdRMe. 

Mr.  Baton  Carter.  Wbal  candiliett^  ii^ 
beinf 

"Uhm  LMAdrth.  fifewaaiHefafimryDr. 
Caaistrorm4Mftheeareer  hhli^  and  he  took 
medicines  for  a  fbver  and  flut. 

Uip.lb^^C^ter.  When  dtd^hifr  die  f 
^    Mra.  Lapm&etH:   I  went  m  the  beapiial  en 
the  lltb,  and  he  died  on  the  SSth  or  aothv  - 

Mr.  Baron  Cotter.  Did  he  aay  what  waa  the 
pocasion  of  bis  death  f 

Mra.  'LtMbciritk'  I^eati hhn  aay  nb  niere. 
than  that.be  bad  been  in  the  country^' mid 
#i«htani«u6M««Hlttiliil^  ' 


MriBnto.  GaNer.  VMrntd^yrndthkattk 
the  eanae  of  hb  death  r 

tin.  iJiftmth.  The  ihaarwdnlbe  earns  If 
his  death. 

Actrn^.  IteuieriiemaybeaBked^  whelhir 
after  he  waa  had  entj  these  wena  any  beniaai  is 
his  head  or  face. 

Mr.  Baron  Carter.  What  day  you  ta  tint 
question,  woman  ? 

Mrs.  Lapworth.  Hia  head  wan  ahaTodi  and  I 
saw  no  wonndi  brmseay  or  aeaha  in  any  put 
whatsoever. 

^efon.  Please  to  adcif  hia  wilb  wnatheie. 

Mts.  Lajmortk.  Ho* 

Aden.  Did  she  sit  ap  with  buainhiaift* 
hem? 

Mrs.  Lapworth.  She  sat  up  one  night 

Acton.  Please  to  ask,  if  be  vc^ed  blood  ar 
not 

Mr.  Baron  Carter.  Answer  that— What  do 
you  hesitate  at  P 

Mts.  Lapworth.  Not  dming  my  time,  fron 
the  lltb  to  the  26th  of  March. 

Mr.  Harding.  Did  you  aee  nd  marks  aboet 
him?— Mrs.  lia^QsartA.  No. 

Acton.  My  lord,  Til  rest  this  part  of  my  de- 
fence here,  but  hbg  leave  tb  call  some  witnessei 
to  my  character; 

Sir.  Baron  Certer.  Call  whom  yon  wiD. 

8ff  John  BariMy  Se^eant  ai  Law,  mAlndgt 
oftheManfaalsea  Court,  aworn. 

Sir  Johp,  Darnell.  MV  lord,  I  did  not  hear  w; 
thing  of  this  afl^,  till  I,  came  here  to  the  as- 
sizes. I  think,  my  lord,  it  is  five  yean  aeo 
since  I  had  the  honour  of  having  the  patent  for 
steward  of  the  Palace-court;  and  it  Js  thret 
yeara  aince  Acton  has  been  in  the  office  that  ha 
now  is  in;  and  in  all  the  time  that  t  bare 
known  him,  both  aa  turnkey,  and  when  he  caaie 
to  be  deputy,  t  always  thought  him  a  very  bo- 
mane  man.  I  have  often  heard  oompbiota  of 
the  prisoners,  and  have  spent  whole  days  to 
mediate  between  their  keeper  and  them ;  and 
never  found  bdt  he  was  very  willing  to  bars 
thedi  asade  easy.  Thiajonly  ImnBtsty,tbit 
he  waa  careful  ofthe  custody  of  them.  Jboir 
whole  obaervaUon,  I  nbillMr  thenght  Usenel 


Mr.  Wari.  Do  ymt  beliete  be  una  goiily  if 
murdering  prfaianers  by  daremP  < 

Mr.  B^on  CeHer.  I  can*taBk  him  tbatqmi- 
tion. 

Mkr.  Mank,  Waa  thet«  no  appUcatiott  by  pe- 
titionlayon,aaj«Mlgeertha  Cowt^fte^dM 


SirJoAnlXirRei;.  No;  I  never  beard dii^ 
hewaaaprisauer. 

Mr.JumA.  Was  there  no  petition  to  voa  m 
reiaiDn  to  an  peraena  bang  pnt  m  iroaa  r 

WkJehunanM.  No. 

lEdmimd  Eahey^  esq.  sworn* 

Mr.  BaimGafierC  Sir,  the  prissnar  tf^ 

von  to  hia  character.  _^ 

^     HtOmf.  I  hat^  known  the  pritM^f  ever 

he  waaal  thaMaiaiMdiea,  MiMbreaM 


isaij 
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chamcter  or  biiPt  bat  thai  de  was  a  rerj  boM^ 
timder,$ii4  % bwnotoe man, aod  paid  ?arjr«#l) 
fyr  wliat  iia  oad. 

JUr.  Ward.  Does  bo  keep  ^  tbopf 
SLoIk^,  Q^^fobiead  and  beer, 

M§iahhus  Ifyaii^  era.  one  of  bis  majesty's 
Jmlic^  of  tbe  F^aoe  for  tbe  oouoty  of 
Sarrey^  sworn. 

Mi^afL  1  fasTo  known  Ibe  prisfmer  better 
tbaa  twelTo  months,  and  I  tbougbl  bim  impn^ 
per  for  tff^  post  be  was  in  froip  bia  too  greal 
ooippassioa. 

JbAitXoife,  esa.  one  of  his  majesty's  Justices  of 
Peaee  ror  the  said  connty,  sworn. 

Mr.  Baron  (krter.  Yini  most  ^peak  <•  the 
gweral  obaracter  of  Una  prisoner. 

Z^de.  I  lire  in  the  ne^bboarbood,  and  laoil 
coAm^idy  am  applied  to  if  any  abases  iMve 
beeo  committed  in  tb^  prison ;  and  I  never 
baye  heard  any  complaint  of  the  ill  usage  of 
pnmiien. 

Mr.  9aron  Cariir.  What  is  his  gmecal  ohn- 
nclerf 

Xewlfc  His  gsneral  charaeter  is  food. 

Mr.  Haytey  sworn. 

•Hoysey.  The  prisoner  was  fonr  years  a  ser- 
Tint  mm  my  iaiber,  and  bb  bemnrioqr  wis 
f  er  J  wett ;  be  wa^  a  good-natured  man. 

Mr.  WmL  In  what  eapnoity  did  \m  ssrre 
yov  fptber?— Ibyn^f.  As  abalcher. 

JoAn  ikforrif  swtm. 

Morrn.  For  almost  fifty  yean  last  past  I 
kavf  Tiaited  all  the  prisons  abeiit  ioidoB,  and  I 
belier«  I  hare  disoherged  three  bondred  poor 
frisww,  and  I  nerer  fbiisd  better  usage  in 
enj  cvd  than  in  this. 

JfSfls.  I  dssire  he  may  giTo  an  aoeonni 
what  sort  of  plaee  the  Strong  Room  is. 

JMbrrif.   I  have  been  of  the 


and  bav«  taken  parHonhurnotiee  of  the  Siroqg 
Boona;  and  wnvM  oboose  it  nther  then  ai^ 
other  on  the  eommon  side.  This  rises  ten 
inehne  /ram  the  suiiaee,  and  is  benrded»  and 
eovoBwdattopwitfialarpanlin;  andlbeothem 
fsdontnan^p. 
Jcien.  Please  to  ask  if  any  weleenld 


,^  &«sr.  Wsflldryf 

Jr.  &#iim  ^^.  t^if  4lM snyslnchf 
^^^ff^A.  Whep c|td  7<w  go  1^ see  iir 

m!w^rd.  Was  it  dry  weather  wb«&  f 9i 
mw  ^i-r-Tcrrafit.  It  was. 

Mr.  taykt^  of  Ae  Borough. 

Acton.  1  dmire  he  may  ^e^piaititthe  Comt 
whstisipyfbanKst^. 

ToyAr.  Ii^  rtUUion  to  Uf  4>M^e|6r  he  i| 
a  very  honest  many  and  a  man  of  humanity  to 

Strong  Booin. 

Tdwior.  The  Strong  Boom  is  jdry ;  ^ei!B  is 
ft  dram  runs  some  difiinqe  from  it,  but  ias| 
near  it. 

BKr.  Whitaker^  of  die  Borough,  swoni. 

WhUakgr.  I  bave  been  with  Acton  in  end 
out  of  gaol,  and  never  saw  him  do  any  thing  ill. 

4cton.  Please  to  ask  him,  my  lord,  ebeot 
the  Strong  Boom. 

Mr.  Baron  Cort^.  Give  an  afioount  of  wba| 
you  know  of  that 

WkUaker.  The  Strong  Boom  is  dry.  there 
is  no  drain  runs  under  it,  but  there  is  a  dnu9 
about  five  yards  irom  it. 

Mr.  X^nfiv  sworn. 

Lamb.  1  haya  had  the  happiness  of  Iommsn 
ing  him  thes.e  three  or  fni^r  years.  He  hss 
bad  a  good  charaoter,  and  was  ^  mm  pf  hlH 
manity. 

Mr.  Sydallt  Apothecary,  sworn. 

Mr.  Baron  Corlsr.  Whet  wuthopriKmer'i 
character  f 

l^jfdalL  Having  had  reepnrsB  to  the  geol| 
the  priaonaa  told  me  he  had  a  very  goed  ehi* 


Msmi.  I  don't  believe  aiy  weteonld  get 
I. 

l&.AIenA.  It  hnd  net  haen  built  kmgwhstt 
lesewii. 

Mr.  Tkrranif  m  the  Borough,  swora. 

TerxwBl.  I  live  m  the  Beiougk»  and  the  pi»- 
see  hsi  ae  goed  a  charaeter  as  any  ens  in 


tkanctghbonrhoed. 

AeUm.  I  desire,  my  krd^hnmny  he  naked 
mtn  the  Strong  Boom. 

Vtmmi.  I  wes  cnriewi  Ineee  the  Strang 
Beonk    it  ie  a  beeiM  pl^ee  ef  nine  fiMt 


Mr.  Bana  ChriiP^.  Did  yai|  MS  it? 


Mr. 

Mr.  Baron  Carter.  What  character  had 
the  prisoner  ? 

Brifwn:  I  befieve  as  good  as  any  man** 
can  be. 

Mr.  IXtrrraon  sworn. 

Harrimih  I  haTc  known  bis  chafactsr  then 
three  eribar  yearn,  ami  he  is  a  very  modest 
man,  end  of  a  good  behaviour. 

Actim'  My  lord,  1  humbly  apprehend  t 
bave  ealled.  a  sufficient  number  of  witnesses  ta 
my  character,  and  will  rest  my  defence  bese. 
I  apprehend  it  can't  be  conceived,  that  any 
man  eaa  be  guilty  af  such  inhomanity  as  m 
here  laid  to  my  charge,  and  to  live  a  year. 

Mr.  Baron  Csrtsr.  You  must  not  say  that  | 
for  4hen  these  eeakl  have  bean  no  room  for  the 
pessectttion* 
'"  '  •       ByaU«iBBaiMliBMi^ii^lM4,«liit 
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man  must  eertainlv  die  ji  natural  death ;  and  I 
bambly  apprebeniFythAt  tbey  rotutbe  mistakeo 

Slioint  of  time,  for  that  no  ironi  were  itoed 
e  gedobd  thnre  of  his  attempttog^  to  escape. 
Mr.  Mar$h,    J  would  not  be  wantini^  to  my 
clientsy^md  yet'^outd  preserre  all  rule  and 
order,  and  miist  ber  limve  to  obaerre— « 

"Serf .-  fitfyitei .  -I  have  been  concerned  in  se- 
veral criminal  prosecutiooB,  and  never  knew  it 


Mr.  Sircmge,  The  prisoner  is  not  allowed 
counsel  to  speak  ibr  him  in  his  defence ;  there- 
fore the  kincr's  coousd  have  no  ngbtof  reply. 
It  wastiot  aUowed  in  Hugf^ins's  Trial.' 

Mr.  Baron  Carter.  In  Hugmns's  Trial  Mr. 
Juaice  Page  and  myself  would  not  allow  it. 

Mr.  Boron  Carter.  Gentlemen  of  ihe  jury, 
the  ^prisoner  stands  indicted  for'  the  murder  of 
Thomas  Bliss. 

To  prove  this,  a  gfreat  number  of -witnesses 
have  been  called  on  the  part  of  the  king^,  not 
less  than  sistfeen,  to  make  go^  the  char^ 

The  first  thing  necessary  to  be  proved  is, 
thai  the  prisoner  at  the  bar  had  the  care  and 
custody  of  the  prisoners ;  for  which  purpose 
John  Wilson  was  called,  who  proved  that  Dar- 
by was  keeper,  and  the  prisoner  Acton  turnkey 
and  fervaot,  and  acted  under  Darby.  That 
toart' stands  plain,  that  the  prisoner  at  the  bar 
nad  the  eare  and  custody  of  the  prisoners ;  and 
If  he  has  behaved  in  such  a  manner  to  prisoners 
as  death  ensues,  be  must  answer  for  it.  It  is 
aaid,  that  every  prisoner  must  be  treated  with 
humanity,  and  the  law  is  wery  tender,  and  di- 
rects that  no  prisoner  shall  die  in  gaol,  hut  the 
coroner's  inquest  must  sit  upon  his  body ;  and 
the  reason  of  that  is,  that  he  should  not  bis 
killed  by  the  diiress  of  the  gaol. 

The  question  stands  singly,  whether  upon 
what  you  have  heard,  there  has  been  such  a 
behaviour  of  the  prisoner' to  Bliss,  that  it  has 
been  the  occssion  of  his  death.  •  If  that  is  so, 
then  you  will  find  the  prisoner  guilty. 

Wilson  spoke  much  of  the  escape;  he  talked 
about  it,  but  did  not  know  when  he  escaped ; 
he  only  goes  to  thst.  He  says,  that  he  never 
did  see  Acton  beat  him ;  but  that  he  was  well  to 
some,  and.  beat  othefs,  which  came  from  the 
prisoner's  own  question ;  therefore  1  was  put 
to  ask  it,  .and  I  have  toM  you  the  answer. 

The  next  witness,  the  wife  of  the  unfortu- 
nate man,  says,  that  her  husband  was  there  for 
a  small  sum  of  money,  but  that  is  not  material ; 
ber  nusbaod  was  alinoict  famished  andatarvedi 
bnd  therefereattetnpted  a  second  time  to  escape. 
The  means  be  used  to  escape  is  not  malenal» 
Wat- is  not  >(vhat  yon  are  to  rely  upon.  She 
aiys,  there  was  some  assiKtance  given  him ;  a 
rope  was  provided,  and  he  unfortunately  mis- 
carried in  the  attempt;  and  he  was  brought 
back  into  the  prison  again,  and  she  saw  him 
beaten  by  Nichols,  Page,  and  Rogers;  and 
^bat  isremarkable,  she  saw  the  prisoner  beat 
bim  with  a  bntrs  piazle,  and  the  end  of  a  rope; 
that  htf  cried  out,  if  he  had  any  mercy ,  he  would 
KaveBwrcynponhitao.    fie  theo  put  him  into 


the  Btrohg  Room.  As  to  the  nature  of  the 
place,  that  is  a  consideration  I  shall  take  op  by 
and  l^e.  She  says,  the  saw  him  with  an  in- 
strument of  iron  on  his  head ;  thai  the  Mood 
came  out  of  his  mouth,  and  out  of  his  tboraliB  ; 
that  he  had  thumb-screws  oo  his  tbooibs,  and 
sheers  on  bis  legs ;  that  she  saw  him  Aang 
down,  and  saw  tM  prisoner  on  top  of  him  se- 
veral times.  After  he  had  treated  him  ia  this 
manner,  he  began  to  relent,  thinking  he  might 
die,  and  it  wto  time  for  him  to  tSke  cara  of 
him,  and  sent  him  a  piece  of  meat  She  says^ 
his  legs  were  swollen,  his  body  was  swirikn  ; 
she  got  him  a  pair  of  stockings,  but  his  1^ 
were  so  swollen,  she  could  not  ffettfaem  on. 
After  this,  when  he  was  removed  to  another 
ward,  she  said,  he  grew  aomethingbetlar.  That 
when  he  was  discharged,  he  used  his  endea- 
vours to  get  work  ;  (genUemen,  you  did  ob" 
serve  the  question  came  from  tiie  prisoner)  hot 
though  he  was  with  the  man  that  he  trntod 
with,  he  got  another,  he  could  not  work,  his 
legs  were  swoUen,  and  tnere  were  marks  oa 
them.  All  the  time,  to  the  time  lie  was  put 
into  the  Strong  Room,  he  constantly  com- 
plained of  one  breast  and  his  side ;  and  afker« 
wards,  when  he  became  so  bad  that- he  eoald 
not  work,  he  was  put  into  the  hospital.  One 
thing  is  very  observable,  that  all  his  discourse 
w|s,  when  any  one  asked  him  concerning  his 
usage,  that  he  said,  he  did  believe  that  h^ 
should  never  recover  it,  but  would  lay  bis  death 
to  Acton ;  this  evidence  was  given  by  tlie  wi* 
dow ;  she  was  asked  by  a  question  from  -tha 
prisoner  whether  she  told  her  sister  of  this  ? 
She  said.  No :  did  you  tell  your  mother.  No; 
her  mother  and  she  were  not  upon  good  tenas, 
and  she  never  was  with  her  but  a  very  abort 
time.  Tlien  she  was  asked,  if  Newland  did 
not  send  for  her ;  she  said.  Yes ;  it  was  thooght 
that  he  was  a  very  considerabie  man ;  aad  when 
she  was  asked,  what  did  he  say  to  you,-  be  said, 
he  would  have  her  husband  done  ngbt  to.  Then 
there  was  a  question  asked  of  Hester  Long,  as 
to  money,  she  (Bliss)  said  she  was  to  have; 
and  Bliss  says,  that  she  never  did  nj  any  such 
thing. 

Susannah  Dodd ;  she  gives  yon  an  aoeount 
that  she  has  seen  Bliss  in  irons  in  the  Strong 
Room ;  that  he  was  treated  cruelly  ;  that  he 
had  then  screws  4i[H>n  his  thumbs.  -There  was 
a  lery  particuhir  circumstance,  that  he  desired 
her  to  chew  his'meat  for  him,  for  thai  be  eodd 
not  do  it  himself,  by  reason  of  havinir  theacuU- 
cap  on  ;  thatabe  carried  bim  a  thnee-ianhing 
mtig  of  ale,  and  the  screws  were  uj^n  his 
thumbs,  therefore  she  was  forced  to  give  him 
the  drink,  as  he  could  not  put  the  mug  to  bis 
nsouth  to  drink,  because  of  bis  thumtis  beng 
confined ;  that  ahe  saw  fetters,  veij  large  ones, 
on  his  legs,  and  there  was  a  pair  of  sheers  craif 
his  legs ;  that  he.  ieoatinued  theea  twa  days, 
and  she  saw  him  after,  and  saw  bis  Uinmbs 
bleed;  and  the  Stronv  Room  was  a  strong 
room,  and  leaded,  and  &at  she^binka  it  set  an 
unhealthfulroom. 

fitttkr  5  ahe  givQi  an  aooomt-of •  bia  atteiapt 
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to  «0cap6;  tiid  t^  yoa,  that  the  atw  the  pri- 
WMier  beat  him  (Bliss)  wifli  a  boirs-pinle,  aod 
tbat  wfaes  Nkhob  wm  beatliig  him,  she  saw 
bim  fling  the  deceased  down,  and  saw  Acton 
aammp  apon  him  ttiree  times,  and  shewed  the 
plaee  of  bis  bieast  that  he  ooroplained  of,  and 
that  bis  death  was  owing  to  such  ossge.  It 
"wvs  his  benj  and  stomach  that  he  stam^ 
upon  ;  that  be  was  very  ill  when  lie  did  it ; 
that  both  legs  wens  swelled ;  but  that  he  said, 
he  shovM  do  Tery  well  but  fbr  the  pain  in  bis 
ade.  6be  says,  that  the  Strong  Room  was  not 
fit  to  Dot  In  any  haman  creature ;  that  be  went 
out  about  August,  and  came  aboot  Christmas. 
The  prisoner  ashsd  as  to  bis  character :  she 
•aid.  It  i^  good  and  bad  j  and  says,  that  she 
heart  there  was  a  complaint  made,  that  Acton 
I  the  author  of  bis  death 


r  Matthew  Bacon  taicen  no  notice  of.  Sic  MS.] 
Mrs.  GiUis;  she  agrees  as  to  the  fall  from 
the  house ;  and  she  says,  that  Nicholas,  Plage, 
and  Rogers  held  Bliss  till  Acton  beat  him  with 
a  buUVpiszie ;  that  he  was  carried  to  the  sick 
ward.  She  was  asked  how  brag  they  were 
usiiig^  bim  in  this  manner ;  she  ssid,  half  a 
quarter  of  an  boor.  Reputation  is  not  so  ma- 
terial to  he  made  use  of;  you  are  to  consider  if 
the  fact  was  done.    - 

The  next  witness  was  one  James  Abbot; 
he  aaw  Bliss,  (1  will  take  it  in  his  own  woids) 
be  saw  bim  so  drubbed,  that  he  nerer  saw  any 
one  ao  drubbed  in  bis  life,  with  a  rope  and  bull's- 
Msxle.  He  says,  he  did  not  see  Acton  there, 
but  after  charges  biro  with  it ;  and  he  agrees 
as  to  the  cmelbebaTionr  of  Acton.  If  the  act 
was  conmoitted,  be  might  be  there,  and  yet 
Actoo  not  seen  by  him.  He  was  asked,  as  to 
his  (Acton's)  character;  and  he  said,  he  saw 
him  b^t  many. 

Mettfaew  Brandon  says,  that  his  legs  were 
much  swollen,  and  the  skin  was  broke ;  that  he 
saw  the  marks  of  the  irons.  As  to  the  fall 
froni  the  boose,  and  the  straining  of  one  of  bis 
legr,  be  knows  nothiiy  of  it  He  swears  di- 
lectlv  to  the  skins  being  broke  of  both  Vm ; 
and  he  ssjfs,  that  he  often  talked  with  Bliss, 
and  he  said,  that  he  did  believe  the  iniuries  he 
had  received  from  the  prisoner  would  be  the 
death  of  him,  and  he  ga?e  an  account,  that  the 
marks  round  his  legs  were  circular:  that  it 
must  be  owing  to  the  irons,  and  not  to  arise 
by  a  strain,  is  the  observation  the  counsel 
but  you  will  be  gOTemed  by  sense  and 


Mary  Renwood ;  she  says,  that  she  saw  him 
ftrj  often,  and  that  his  legs  were  so  bad,  that 
the  irons  were  forced  to  be  {Milled  oiF;  that  the 
irons  cat  into  his  legs ;  and  into  his  ancle,  they 
bad  cat  very  deep ;  that  the  skin  was  broke, 
and  they  were  sore;  this  she  saw  in  the  sk^k 
ward ;  that  be  was  in  so  terrible  a  condition 
from  bis  poverty,  that  be  bad  nothing  to  help 
bim,  no  elotbes,  but  a  piece  of  blanket:  she 
VNieved  Dim,  and  earned  btm  some  of  be^  bus* 
band'seMics.  It  is  remarkable,  that  she  car- 
tied  bin  a  pair  of  slockmgs,  and  they  w&M 
M§t$  sitoooldootrctlheBioiir   Mesays^ 


ibey  were  her  husband^s,  and  that  her  husband 
was  not  a  verv  large  man. 

Peter  Porrliace ;  he  sstb,  that  his  legs  were 
Tery  much  swelled,  aud  be  took  it  to  be  the 
aoarks  of  the  irons :  he  saw  his  thumbs  very 
black,  which  he  took  to  be  hurt  by  the  thumb* 


'  Commins;  he  says,  that  brs  legs  were  very 
much  swelled,  and  apprehends  it  to  be  occa- 
sioned  by  the  irons  ;  compares  it  to  the  fetlock 
of  a  horse  cut  with  a  clog;  that  the  Strong 
Room  was  a  place  of  terror,  to  keep  them  from 
being  disorderly ;  and  that  he  heard  Acton  say 
to  Boss,  he  thought  be  had  given  him  enough, 
but  he  would  give  him  mdre. 

Sdward  Murfey  says,  that  he  never  saw  any 
thing  80 much  waten  in  bis  whole  life;  that 
bis  legs  were  black,  and  blue,  and  green.  Tho 
counwl  desired  you,  gentlemen,  to  take  notice 
what  this  witness  said,  that  he  complained  of 
bis  side,  wbidb  had  been  hurt  by  the  bruises  ho 
had  received  from  Acton. 

Roberts  says,  that  he  went  to  Mr.  Darby  upon 
a  particular  occasion ;  but  I  can't  mention  to  yoa 
what  he  said,  because  it  is  not  evidence ;  ho 
confirms  the  others  in  some,  measure  that  he 
bad  rather  have  larger  irons ;  that  his  1^ 
were  so  swelled,  that  he  could  scarce  see  the 
pair  of  fetters  on  the  side,  because  the  swelling 
came  over. 

The  kin^*8  counsel  called  three  witnesses,  as 
to  the  deceased  working  atSoutbgate.  Ckiwley 
says,  he  wanted  work,  and  he  was  willing  to 
let  bim  have  it.  The  man  went  down,  and 
came  up  again,  and  the  second  daj  he  treated 
him  witn  mutton  broth,  &c.  but  this  is  not  ma- 
terial. *  But  he  says,  be  complained  of  his  side, 
and  dways  said  be  had  received  it  from  the 
prisoner  at  the  bar ;  be  said,  there  were  boles 
in  hia  legs,  and  that  Acton  was  the  author  of; 
his  death. 

Cowley,  the  younger,  says  the  same ;  that 
they  treated  him  like  an  old  acquaintance,  and' 
provided  him  with  broth ;  that  the  man  was  so 
sick  he  could  not  work ;  that  his  legs  were 
swollen  Mack  and  blue,  and  he  complained  of 
bis  breast ;  both  shewed  with  their  hands  how, 
by  pointing  to  their  own  breast,  and  said,  he' 
pointed  to  his;  and  that  Bliss  said,  if  he  died, 
be  would  lay  bis  death  to  that  rogue  Acton. 

Parker  saya,  that  he  waste  be  bis  comrade, 
to  be  employed  in  some  task  work ;  that  though 
they  laid  him  by  the  fire,  his  sickness  in- 
creased, and  they  brought  him  to  town  in  a 
cart ;  and  all  his  complaint  was,  through  tho  * 
injury  he  had  received  from  Acton ;  that  hia  * 
legs  were  swollen. 

•  Therefore,  upon  the  whole,  what  credit  yoa 
will  give  to  the  witnesses  for  the  king,  is  in 
your  own  breaats. 

'  Now,  as  you  have  g^en  great  attention  to 
what  has  been  said  against  bim,  ^rou  will  take 
notice  of  what  has  beea  said  on  his  own  part ; 
if  It  is  contradktory ,  I  can't  say  any  thing  to 
tbatV  yod*«Hll  wrfgh  them  m  an  equal  balance, 
^  He  has  teaOed  twenty*tbree  witnesses,  to 
soswatt^^eVideocff^lplliakiDg.  Tbefintis, 


|»q  ?  6S0B6E  IL  t 

Samael  Bii!locl{ ;  Ji)»  fAvs,  Uiat  lif  wr  Bliff 
brought  in  aner  dm  fau  $  that  be  1^4  ^Ml^t  buf 
«octe ;  bat  be  aaw  no  barlwrUy  ifted  $•  aad  i|iw 
bim  carried  into  tbe  sick-  ward.    The  neat  ia, 

Rpbert  Holmea ;  be  faja,  Tbat  ihfir^  Pera 
BO  irons,  only  on  one  le^^i  and  Aetna  ajura^a 
used  him  well,  and  if  it  bad  not  beei)  lor 
itctoii^  be  would  bave  perished.  Tbia  cha- 
racter differa  from  wba{  baa  been  laid  bslbre 
yon.  He  gave  an  account  tbat  be  <WQybt  a 
«ad  col^y  woich  waa  tbe  occasion  ol'  bis  d<?ath ; 
lie  saya,  tbat  be  never  saw  him  in  the  Stfoag 
JKoom :  and  tbat  as  to  bis  health,  it  was  very 
good  tbe  whole  time.  This  is  thftr  opinion  of 
Bliss ;  these  people  would  malfe  vqh  beKer« 
tbat  be  was  perfectly  well,  and  hadVeceived  no 
iiyuries  from  Acton.  He  says,,  further,  that  he 
met  the  woman  on  Saffron-bill,  be  asked  how 
liar  bifsband  did  ?  When  he  asked  her,  ah^  said, 
abe  tnanked  God  he  was  dead,  (tbe  if  opian  was 
gUd  to  gel  abut  ef  him)  and  said  be  died  of  an 
ague  and  fever. 

Chapman  saw  k\m  ^iUr  tbe  fall.  Th^  iprst 
ttace  be  begins  witb,  is  tbe  sick  ward,  and  that 
Aclon  sent  doctor  Draper,  and  tbalnotbia^  waa 
4ose  to  him  in  the  yajrd.  The  yar4  ia  tb« 
piece  that  the  principal  eridenoea  apaiMc  to ; 
tbat  tbe  prisoner  was  bumaae  to  i|im,  that  be 
bad  sourest  oonapaa^on  ibr  bjmi  that  h*  al- 
lowed bim  two-peace  halfpenny  or  tbrae-penoe 
«  day,  til)  ba  waa  better;  tberefiira^  be  90|ild 
have  you  to  beliere  be  was  a  Tery  huaiiaiiia 
iliaQ,  and  tbat  be  could  not  use  the  man  aa 
ethers  say  tbe  prisoiier  did.  He  say  S^  thai  l>a 
waa  removed  to  the  pump-ward,  and  was  cofi- 
B^dUetbere,andci|me  totheupi  tbatheaaw 
bun  at  Gresham's  very  well,  and  saw  bim 
after  be  came  from  Southcata  very  wsU.  It  is 
▼ery  remaikafala  be  abow  naver  oeqnphua  of 
Actoo.  He  aaja,  tbat  be  looked  upon  it  thai 
the  occasion  of  bis  ^eath  waa,  from  the  ooU 
heeanghtatSoutbgate;  thaVbe  Strong  Room 
waa  not  so  terrible  a  place;  tliat  it  was  s  diy 
Tftoin,  thongh  f  Strong Eoom;  tbat  the pn- 
sonars  were  ao  ^  from  thinking  tbia  room  a 
terror^  tbat  they  chose  it:  that  b#  cj^plaioed 
only  of  one  to,  which  differa  tem  the  olte 
witneases.    All  wera  csoverfaot  with  iL 

Thomtf  Fletcher  you  will  pnd  wa#  a  ipr- 
ffBon;  hesaTs,onel^waaverymHobsweiUeq, 
from  tbe  fall  be  got;  beftydit  wasatupaofr, 
j4  bis  way  of  £alect;  he  «Wt  bome»  upd 
Dfooght  proper  things,  got  soiiie  oip^n^$  aad 
a  aear.c{[^.  Beam,  tb^tBltas  told  bun  he 
ehonld  nevet  base  been  diacbaiged  ^t  for 
A^toUb 

Ybomas  Whitfield;  be  tells  yon  Hro.  iPlis^ 

14  bim,  tbat  ber  busbayid  bad  got  ooli)  in 
^  fountry,  apfl  had  a  lever  and  ague.  Se 
was  asked  in  relation  to  the  Strong  Boom, 
wl^qh  be  said  waa  tbe  bestj^oeoaM^eoQin- 
moo  aide;  thattbe  prisoner  bad  a  g«a4  ^bt* 
radtac,  aad  gave  viotuato  tpj  «#qy>9f  4^  pain 
•aaerstbatwanta4.  .  .      „  f( 

Robert  Walter  s^ySi  hSkwasi>Pl!|Wi^*04H|ji, 
in  usage  Bliss  reoaifed , isoin  the  9immi 


TtfkHofmtH^Aamp 


t 


.  .  ^VOoly^eiH^lfiri^bicbW 
apprebeuied  be.  baa  bort  by  (|ja  ftll  Hf 
a^oke  ifip^ispof  the  prisoner  nr  bis  bssa. 
luty. 

TheuextisJobnCbope;  be  says,  Blip  wn 
welliatbeFabrMairy  beforobedfaa;  h?cM« 
plained  of  noCbiog  of  tbe  pmifier  ;  that  after 
ae  waa  disohargf3,  be  says,  be  wfnttoSoittk« 
gate;  that  became  from  theiipe,^ after iba 
complained  of  a  great  cold. 

William  B<|Uand  saya,  that  (le  never  gaw  tb« 
prisgosr  ndisnse  Bliss;  i^%%  bf  coa^iluiKd 
onJly  of  his)eg;  that  be  eat  fii^fl  d^ssk  well} 
tbat  be  aaw  him  afler  ha  waa  diasbaigvi 
and  be  aaid,  that  the  priaauer  bad  km  clril 
and  kiad  to  him. 

Westbury  aays,  tbat  Ifo  ^omplaiaed  ofaM 
leg  only ;  tbat  he  waoi  into  the  eaoDiri  uk 
eatobedfloU,  aa4  tbm  was  tb^  ppcssian  sf  bii 
illneas. 

Fandy;  be  says,  that  be  lay  with  hiv  in  tin 
Queea^s  wan(  seferal  ippntha.  I  don't  sppre* 
bend  ba  was  m,  tbe  Queen's  ward,  bat  be  did 
prof  a  aim  to  be  thero.  I  wiU  tell  yoa  bov 
that  matter  was :  "fbis  man  iq^eaks  to  a  oob* 
siderahle  length  of  time  after  his  ea^frngi 
the  time  is  nqt  settled,  both  are  at  a  m  w 
the  one  side  and  tbe  other ;  it  abould  bars  kws 
reduced  to  a  oertaiaty,  beoaase  tbe  uNKsbaeot 
is  confined  to  tbe  second  escape.  Bessjsew 
leg  was  bruised  only,  the  other  swelled ;  that 
heliksdto4rink,  and  did  not  ga  to  bad,  ud 
sat  iipt  and  that  was  the  reason  of  it;  that  he 
sawBlisa  m  the  hospital,  and  be  said  ts  bin 
that  fas  bad  catobedcokl;  that  be  was  at  wsck 
in  the  country,  and  tbat  be  waa  brsogbtioto 
tbat  conditionby  an  ^gue  aad  fever. 

Heater  I^o^g  baa  given  a  lopg  evidoec; 
I  hope  you  have  taken  it,  because.  i$  is  s  vtry 
Umg  evideaop,  aad  afiacta  tbe  ehacacter  of 
Bliss.  She  says,  that  aha  aaw  biai  tercni 
timea,  ao4  ^hal  ne  waa  as  weUip  evsrbevtf 
Inbislife;  thatbewaatogotobisBisiterfiff 
7s.  64,  theprofita  of  bis  labour  ;  thsw^  ^ 
waa  fit  to  woiJc,  aa4  had  obtained  tbat  liMr 
from  Acton.  ItseeBaedshabadaomediMoans 
with  Mrs.  Bliss,  aad  sakl  ah^  was  bar  sisterii- 

Sw,  aadahe  desired  laa?e  to  loifge  with  her.  A^ 
a  ^eath  of  her  hoalmd,  she  never  besrd  aay 
oompkiint  mede  aj^at  BlisB :  tbf|t  fiwr  oosui 
agpf  ageatleiaan  sent  to  bar  (Bliss)  b»i««f 
agiuust  Acton ;  tbf|L4>iigwaatberaiaBd^Be 
Blim's  brotb^iL  immI  be  oaataHi«4  har  f^^ 
concern  herself;  that  a  man'a  life  ought  ts  m 
taken  care  of  wilb  the  utmoat  aafHiops  ^ 
she  wfw  tp  leave  ber  mai^ter,  eae  J^Boaia0i»  |^ 
go  to  ai^itber  place ;  f  aid  Jeonaiga  said,  \m 
sheaboald  not  mi^  ijk  up  iw  for^r  sr  "''/ 
pounds.  Berbrother^,  that  if  she  «o«tt 
i^iake  it  un  with  Acton,  aha  migbf  bWSKtJ[ 
qr  fifty  sbUliiiga.  Plisa  daoiea  tbsH  sbs  bal 
aaysHm,  that  sba waff «iaf fsr  oflferadW  * 
fi&y  imndff  to  fwear,  aadhr  mis«f  ^^. 

tbfa  lP!Ho^,gly♦*5aadrod  Wo*_»f Jj  Jt 
it^i^j^iiyi^.tWproaeoaiKMi.  Slm«[«')'S^ 
^MJ^mpokM^  tort  mmw$v^ 


m 


^Oeiiunhr^tkMuSlut. 
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lasf  ud  tbe  went  into  anotber  terfioe,  and 
BOtbeinf  Ter^  ctpAUe,  hidtwb  ortftienHith 
iter  to  lay  U  out  for  her. 

Cole  saysi  thot  Anae  Blui  toM  Mm,  oha 
iras  to  have  five  pounds  Air  s wearing  against 
Ictoo.  Thiadiaooarsa  Was  npM  \iltoOon- 
bridge.  How  far  you  will  think  this  probable, 
M  Uaviog  afl^  other  dimarso,  that  ab0  ahocild 
immediately  introduce  this,  1  nMiaticaTe  to 

Rogers;  he  says,  that  he  held  the maa after 
the  fall)  that  he  fltlwbidd  that  very  days  that 
be  ^ookplaiged  only  of  one  kg^  aad  tliak  be 
oef  er  koe#  the  8e«iU«cap  used. 

Grace  says,  that  be  had  aeen  such  aaiBslm- 
nenl  in  the  priaoo,  and  that  it  was  made  uke  of  to 
keep  Ibev  bcada  steady,  ^beo  iblons  were 
bant  ia  the  ebdek ;  that  this  instrttoaeot  wos 
sever  deagaed  for  any  prisader ;  that  Ibia-  was 
thecoasfty  ghol  a  few  years  ago,  and  that  it 
was  not  made  use  of  since. 

Beowettsiysv  he  knew  Blisa  when  i^lbe 
Ask  w«td^  thai  be  wae  lame  cf.botklegs; 


As  to  tbe  ebaracter  of  the  prisoner,  bu  wit* 

■ul  say  be  is  a f ery  btwteti0 bbsd  ;  aadi£ 
you  have  them  down,  they  are  in  number  sof- 
,  Meat  too. 

My  brother  Darnell  says,  he  bas  been 
eteward  of  the  Pabico  oOurt  about  fite  years, 
and  never  beard  any  complaint  against  the 
prisoner;  that  it  is  tbfse  years  sioee  Acton  baa 
been  in  the  office  he  now  is  in,  and  in  all  that 
tiibe  be  thought  hinr  a  Tery  hnmane  man,  and 
never  thonght  him  cruel  or  severe. 

Mr.  Hahey  aays^  be  was  a  very 


iometimes  was  lame  of  ode, 
bAmii  very  welt  in  bbaltb. 


efbotb^ 


Samuel  Daveaisb  saye»  that  be  waa  irttb 
biafrequentiyi  and  that  bla  was  atwaya  very 
actt,  eaiy  bad  «  byne  fool,  and  said  be  had  no 
IronaoQ.  The  prisoner  asked  him  in  rsiped  of 
biabehaviei*;  lie  givea  bima  very  goad  ehA- 
itdar^tbat  Us  bdMrioor  waa  jasty  abarilabto 
lad  bomane. 

fiitwB  says^  tbafcbeeemelaiaedorbolb  1^ 
CM  was  worse  aban  llie  other;  and  aa  tK^m 
bebatioer,  givea  bim  a  veilr  good  obanolia. 

Bowdler ;  be  Waa  Willi  ban  m  tbeaame  tradl) 
•Bdaaya,lbalba  only  complained  of  one  iegii  tba 
otbef  was  very.  well|  and  gave  bias  a  very  gXNMl 


Gaaliagsa#bdmearrM  ibto;  tbe  sick  Wald| 
ttd  wja  be  onlj  complained  of  bk  aiiela» 

Rebeit  Gresbam  says,  that  be  lodged  al  fab 
kM  three  weeks  after  he  Wis  dMaWged,  aad 
MlfcofliakiBedof  acoldhebadgatfram  tbe 
m4  weaiber  in  the  country. 

iaae  Upwortk,  tbe  name;  she  ia  •  fOry 
aibrial  witness  indeed ;  sbasayv^  that  bO  bad 
*feag«e«Bd  ieiver,  and  gave  a  desoriptiafroff 
tkiiemt  opeiations  of  it.  He^  poor  bmui( 
(kedof  sfiMr;  be  had  medicNMa  applied b^ 
«cteGsaiswovtb«  She  eaya,  abe  am^rahended 
Mdiedef  aooMfWhich  broosftat  Jaiaiiialo  • 
feier ;  what  waa  very  iemaikaMir«he  laid  bba 
0^  aad  there  were  no  bnusei  on  bis  bead  I  all 
bahodvtiaa  deanftona  Beab%  ev  aajT  tbiatf; 
ikllosba(||ibetUusi«e. 

Now,  gantlemen^  what  ciedil  this  will  v»* 
^'M  from  yoa,  leant  say  I  bat  Ibia  avidanaa 
■J^y oaatfiidiets all  tbia bav« give»  yaaa^ 
If  «mt  aeaboBt*  I  am  vesy  glad  yon  bava 
^.astaa;  and  I  desirti,if  Ibave  aaadaany 
>*Me,ye«  will  tdi  BM^  oneiihtcaidai 


Mr.  Terrant  sap,  that  be  thinks  the  Slrenn 
Room  a  Tery  dry  place, 


and  gives  Aotoa 


Mr.  RyalT,  Mr.  Lade,  Mr.  fiaysey,.  give  bim, 
every  »od  character; 

Mjr.  If emson  says,  that  the  other  roooM 
were  under  grouudi  and  tbe  Strong  Room  waa 
teiakiobeas£ive ;  it  was  a  dry  place,  and  cover- 
edjMrerJbatop  with  lead. 

dry 
oMidoharader. 

Then,  gentlemen,  Mr.  Taylor  says,  be  wssa 
me^^  bfoianity }  atid  that  tbere  was  no  drain 
near  tbe  Strong  Room. 

Mr.  Bowdler  gives  him  a  good  character  $ 
and  ilmr  or  fife  atfaer witnesseahaf o  hfttt  Mtd 
up,  and  ^tenhlm  a  very  good  ebaracter.  M$  , 
to  the  9tttfDg  Room  I  dob*tfihd  maeb  etideiie» 
to  aflba  tbe  prisoner  as  tb  ibat.  Thete  1» 
great  ^fibrence  in  otoinion  ae  to  il^bat  iifiiie* 
diately  gave  lum  tbe  distemper  td  carlpv  bllill  oil 
AgfMl  many  again  say,  tbaibedid  seenMo 
be  pretty  well  m  health  v  bnt  what  will  par«-. 
ticuUrly  afieet  the  prisoner,  is  what  happened 
inthe^Srisonyard.   Upettthevthole,b'youere 


treated  bim  ill,  and  bast  hbn,  yon  wltt  find  bim^ 
goihy ;  but  if  be  waanot  so  ttM«d,  and  it  inm 
not  the  occasion  of  tak  death,  yon  will  find  bias 

qqI  gyilty, 

There  are  great  opntradietions  In  tbe  evi^, 
dence,  1  scarce  ever  heard  so  great.  It  is  a 
matterorgreattoneeqtteile^  ittd  deserrea  ymir 
idatmt  conaideraHon. 

Then  one  was  sworn  to  keep  tbe  Jniy,  anA 
they  witbdH»#^  and  Bliroii  Caifia  #eii»  to 
dinM* ;  and  wbefi  be  retOftMd,  mejrgn^  liMlr  ^ 
Veidict 


CL  <^  Arrmgm.  Ganlkmeir,  ajoe  yoi»  all 
agreed  in  your  verdict ?—Oimefb  Yes, 

CL  ef  4rr.  Who  sbaUsay  for  yoo? 

Osmei.  Foreman. 

CL  ofArr.  WilMam  Acton,  bold  op  thy 
band.  (Which  be  dbk>  Look  nponthepn- 
soner ;  bow  ssjr'yon;.Is  he  Guilty  of  ^e  felonx. 
and  muidMr  wheieof  hie  stands  vidi'ctra^  or  Mot 
Guilty  P  ^ 

torwrnn.  M^tGtoiitn 
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483.  The  Trial  of  William  Acroy,  for  the  Murder  of  John  Brom- 
field,  at'Kingston-upon-Tbames,  in  Surrey,  before  the  Hon. 
Mr.  Baron.  Carter,  August  2:  3  Gkoege  II.  a.  d.  1729.* 


Saturday,  AugU8i%  17S9/  ' 

.  Proclamatioa  was  made  for  all  persons  con- 
cerned to  attend. 

'  CL  ^Arr.  YoU  good  men,  that  are  im- 
pannelled  toen^nj^  &c.  answer  to  ypor  names, 
and  saveyour  tines. 

CL  of  Art,  William  Acton,  hold  up  jrour 
fiand.  (Which  he  did.)  You  stand  mdicted 
by  the  name  of  William  Acton,  &c. 
*  CL  ofArr.  How  sa Vest th^u,  William  Aotou, 
Artthou  Qui^ty  of  the  felony  and  murder  where- 
•f  thou  standest  indicted,  or  Not  Ghulty  ? 

Acton,  Not  Guilty. 

CL  <f4rr.  Culprit,,  how  wilt  thou  be  tried  P 

Acton,    By  God  and  ray  country. 
*  CL  ofArr.    God  send  you  a  good  defirer- 
ince.  -      • 

Be.  was  also  sererally  arraigned  upon  two 
Other  indictments ;  one  for  the  murder  of  Ro- 
bert Newton,  and  the  other,  for  the  murder  nf 
James  Thompson,  to  which  he  severally  |^d- 
ad  Not  Guilty,  and  put  himself  iipon  God  and 
his  country  in  manner  aforesaid. 

'  Then  proclamation  was  made  for  infonni- 

Hon. 

.  CL  rfArr.  Thou  the  prisoner  at  the  bar, 
tboac  men  that  thou  shalt  hear  called  are  to 
pass  between  our  sovereifp  lord  t}ie  king  and 
thee,  upon  the  trial  of  thy  life  and  desth ;  there- 
ibre  if«  thou  wilt  challenge  them,  or  any  of 
Ihem,  your  time  to  speak  b  as  they  come. to  the 
book  to  be  sworn,  before  they  are  sworn. 

Then  the  same  [>annel  was  going  to  be  called 
•ver,  which  had  tried  him  ihe  day  before. 

Upon  whitfh  Mr,  Paxton,  the  solicitor  for  the 
crown,  three  several  times  insisted  upon  a  new 
pannel. 

.  Mr.  Skrwige,'  The.  otiier  pannel  cannot 
ifirite ;  these  are  men  of  ability  and  experience. 

Then  the  pannel  waa  called  over. 

Mr.  Ward,  We  challedge  Robert  Parkhnrst, 
we  have  an  affidavit  rejitly  to  produce,  if  occa- 
sion, (^t  the  chalien^  bebg  aUowed,*  thesf- 
fidavit  was  not  read.) 


JURT. 


Thomas  Cole, 
Miles  INM>le, 
Vincent  Hollis, 
Charles  Buckland, 
William  Goswell, 
JohnSigins, 


George  Wadbrook, 
t*horaas  Bandford, 
William  Browne, 
-John  Walter,  *^ 

Robert  Patten, 
James  Wellbetoved. 


f  See  the  preeeding  and  foUowing  Cases. 


CL  of  Arr.  William  Acton,  hold  op  thy 
hand;    (Which  he  did.) 

Mr.  Strange,  My  lord,  you  will  please  Is  ad* 
mit  him  to  the  other  bar. 

Mr.  Baron  Carter.  It  shall  be  aUowed. 

CL  ofArr.  You  of  the  jary ;  look  upon  the 
prisoner,  and  hearken  to  his  charge.  Beataodi 
indicted  by  the  name  of  William  Adoo,  &e. 
(prout  in  the  indictment  mutaiu  nmtandit.) 

Aeton.  I  desire  it  may  be  read  in  Latin. 

Mr.  Baroo  Corner;  Yon  bad  the  indictimit 
yestei^ay  read  in  Lslin,  you  fbmid  it  nosdvu- 
lagetoyou;  if  y«a  purpose  any  ■dvantsgeby 
it,  you  may  have  it  read»f 

Act9n,  IdesiremyooiiDsdmayiiearitnid. 

Mr«  Baron  Carter,  Lei  ii  be  read.  (WM 
mtm  acoordiagly  done.) 

Mr.  Harding.  My  tord,  and  yen  gentboND 
of  the  juvy,  1  am  coonsel  for  the  kmsr,  Tbt 
prisoner  at  the  bar  stands  indided  for  the  mor- 
der  of  John  Bromfield.  The  iodiolmeBt  seti 
forth,  That 

We  will  call  our  witnessos*  wd  doot  doabl, 
if  we  prove  him  guB^,  bat  you  will  fiad 
him  so. 

WhWard.  GeDUepieD'of  the  jury,  jrooiM 
irhat  the  nature  of  the  indietment  IB  ;  itirftr 
theiobmnan  and  barbarous  treatssent  of  iote 
Bib«fleld,ofwhichbedied.  Ifweshewvw, 
that  that  was  the  real  and  tme  cause  of  w 
death,  it  cannot  be  donbtsd  but  that  he  pot  bin 
to  death.  Gaolets  ought  to  treat  their  orisosetf 
with  hamimity ;  they  are  to  confine  them  ii  a 
place  of  a  secure  custody,  but  not  to  trest  then 
inbiilaanly. 

On  the  first  of  March,  ir«5,  captoin  Brsn- 
field  becaaae  a  prisoner  in  the  Matsbalses  pn- 
son.  gentlemen ;  he  fell  under  the  displeww 
of  Acton,  liie  prisoner  at  the  bar,/  and  in  flrda 
to  satisfy  his  resentment,  he  best  bisau"^ 
manly  and  unmeroifully,  that  the  msnn  aoa 
strokes  of  the  Mows  were  visible  after  hif  dean. 
Not  satisfied  with  this;  he  put  him  ^o  (Wie 
irons,  which  the  man  could  scarce  well  bear ; 
and  put  him  into  a  hole  which  is  damp,  aU7' 
and  strait ;  so  that  he  coaM  not  stsnd  upngb^ 
orjie  at  length :  he  was  kept  there  for  serem 
days.:  The  prisoner  then  began  ^.'^^^ 
took  him  into  another  place,  but  did  not  W- 
the  iitms  off  M  that  tiftie;  but  the  man  oaf  u^ 
conttaeted  an  ill  state  of  health,  wbeo  tbe  f»n- 
soner  thought  It  woaM  be  the  ooossioo  ot  ■» 
death,  be  then  took  off  the  irons ;  bot  wf  *  ^ 
too  late,  for  he  soon  died.  This,  gen»«?' 
will  shew  you  the  reason  why,  cnnii?lo«7> 
'the  coroner's  inquest  should  have  sat  upon  ^ 
body  of  captam  Bromfield ;  but  oo  coroner  ^'^ 
quest  did  sit ;  and  the  reason  ispbio^h^^ 

t  See  the  preceding  Case, 
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not,  for  if  it  bad,  tbey  wmI4  htve  mm  tbfti  be 
had  QMM  to  bit  Mtb  by  a  violeiil  occasion. 
If  we  prore  tbis  to  be  tbe  cawe,  gcotlenaen,  voa 
will  do  jostice  to  jour  countijr,  and  find  hioi 
gotlty. 

We  win  call  oor  witnaaaai  to  pro? e  tbe  facta. 

M^illiam  Whaler  iwoiii. 

Mr.  Ward.  Do  yon  know  tbe  priaoneral  tbe 
kir?*-lfto^.  Yea. 

Mr.  Ward,  Do  you  know  whetber  bo  waa 
iarnlDey  in  1795  ? 

Wheeier.  He  waa  torakey  to  Mr.  Darby. 

Mr.  IFori^.    Wbatwaa  tbeboaiaeaaof  tarn- 


Witeler, 


\  To  take  care  of  tbe  priaea  and  pii- 
•ooera. 

Mr.  ITordL  Did  yen  know  eapiain  Bram- 
field  to  be  a  priaooer  tben  ? 

WMeeier.  Yea;  be  waa  a  priaoner  in  tbe  be- 
ginning of  the  year  1786. 

Mr.  Ward,  Gire  an  aecotMit  of  wbal  oaage 
yoa  aaw  captain  Bromfield  bave. 

WkeeUr.  I  lodged  in  tbe  saaM  leom  witb 
ilim.  We  were  liMked  op ;  and  coining  down 
Btaira  there  wai  a  batch,  which  waa  locked,  and 
one  ParkuM  kept  the  key  of  it ;  and  be  made 
worda  to  let  captain  Broaafield  come  down. 

Mr.  Ward,  What  was  Perkins  ? 

Wheeler,  Serrant  to  the  gaoler. 

Mr.  Ward,  Goon. 

Wheeler.  There  were  some  words  paaaad ; 
bi^  at  laat  Ferkioa  did  let  the  o^itaui  down, 
md  be  went  into  the  chandler's  shop,  and  Per- 
kinaand  tbe  captain  fell  into  greater  disputes ; 
and  the  captaki  took  a  koiib,  and  jabbed  it  into 
Perkina*s  breast. 

Mr.  Ward.   Did  yao  aea  Aeton  tfaere  ? 

Mr.  Baron  Carter.  What  did  be  do  than  P 

Wheeler,  He  drooped  down  the  penknife, 
and  it  waa  found  in  the  obandler'a  abop.  Tbe 
«aptaiD  waa  carried  into  the  ponnd. 

Mr.  Baron  Carler.   Wbefe  ia  tbe  noond  ? 

Wheeler.  Tbe  pound  and  tbe  abandier'a  shop 
Jmh. 

Mr.  Baron  Carter.  Where  waa  be  carried 
fkantfience? 

Wheeler,  He  was  carried  from  the  poond  to 
tbe  lodge;  further  I  could  not  see.  He  took 
him  away  rcfraelory . 

Mr.  frard.  Did  yoa  aee  bim  Willi  irooa  oa  P 

Wheeler.    I  aaw  him  witb  iroaa  oa  in  tbe 


DlOg; 

Mt.  Teeter,  What  did  Aeton  order? 

Wheeler.  After  tbe  court  broke  up,  Acton 
came  down  and  apoke  to  tbe  captain ;  and  ask- 
ed bim,  what  waa  the  reaaon  that  be  atabbed 
fte  man  in  a  paasioa. 

Mr.  Ward.  Bid  youseetbefetlanoaP 

Wheefer.  I  did. 

Mr.  Weril.  How  long  waa  be  oaalkned  mthc 
bolef 

Wheeler.  Heconttnnedia  tbebalefrom4he 
tone  be  was  taken  out  ef  the  lodge,  tiUlbe  next 


day  nine  o'chx^. 
Mr. 


Ward.  Did  yon  aee  Acton  with  bim  dor* 
ing  all  oranypaitof  this  timaf 
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Wheeler.  Whea  Acton  bad  ironed  him,  he 
turned  him  over  from  the  master's  to  the  com* 
men  side. 

Mr.  Ward.  How  long  had  he  UiB  irons  on  f 

Wheeler.  He  bad  the  irons  on  about  fire 
days;  Acton  seat  him  from  xhh  bole  to  the 
common  side,  to  George's  ward. 

Mr.  Ward,  When  did  he  die? 

Wheeler.  He  died  the  latter  end  of  Jane. 

Mr.  Baron  Carter,  When  did  he  die? 

Wheeler.  Abont  ibur  yeara  ago,  the  latter 
partof  June  173S. 

Mr.  Baron  Carter.  Tell  me  when  tiie  fiiot 
iraaP 

Wheeler.  I  can'tteU  the  month. 

Mr.  Ward.  Did  yoa  aee  bio^  after  he  waa 
dead  ? 

Wheeler,  Yes. 

Mr.  Ward.  What  condition  waa  his  body  in  P 

Wheeler.  It  was  all  black. 

Mr.  Ward.  Wbat  waa  the  occasion  of  its 
being  black. 

Wheeler.  It  wasaaid  to  ha  tbe  jaundioa* 

Mr.  Ward.  When  did  Hturn  black? 

Wheeler.  It  turned  black  after  bis  decease. 

Mr.  Ward.  Waa  it  one  aoatiaaed  Mack,  o^ 
wasit  in  streaks? 

Wheeler,  It  was  one  tntire  black. 

Mr.  Ward.  Did  tbe  coroner^a  inqueat  sit 
upon  him  ? 

Mr.  Baron  Carter.  That  ia  no  charge  upon 
tbe  prisoner.  It  waa  not,  in  Fiens's  case ;  if 
tbe  coroner's  inquest  had  sat  oa  all  others,  and 
had  not  sat  upon  this  man,  then  this  had  been 
evidence ;  but  aa  it  ia  generally  omitted,  H  ia 
no  evidence. 

Hugh  Martin  sworn. 

Mr.  Ward.  Did  you  know  capt.  Bromfield  f 

Martin.  Yes ;  he  was  prisoner  about  the 
beginning  of  the  year  1785. 

Mr.  Ward.  Give  an  account  of  what  usage  be 
received  from  Adton. 

Martin,  He  waa  bedfeltow  with  me  in  tbe 
nuraery  ward,  and  on  a  coutt  day  he  was 
down  in  the  ehaudler'a  shop;  and  one  of 
Acton's  servaota  wauld  have  bad  him  go  op 
into  his  ward,  but  he  refused  to  go ;  and,  up  on 
that,  tbe  servant  would  force  bim  op. 

Mr.  Ward,  What  ia  the  servant's  nam^P 

Martin,  John  Perkins. 

Mr.  Ward.  Gbon. 

Martin,  As  tbej^  had  a  acaffle  togethe^^ 
capt.  Bromfield  privately  slabbed  bim,  and 
dropt  down  the  knife.  There  waa  aa  outcry,  and 
a  doctor  was  sent  tor ;  and  in^  the  time  that  ha 
waa  called,  Acton's  servant  carried  theoaptaia 
to  the  common  side.  i 

Mr.  Ward,  Was  Acton  there  at  that  time  P 

Martin.  I  did  not  see  Acton. 

Mr.  Ward.  Who  took  bim  awa^  P 

Martin.  Acton's  servants. 

Mr.  Ward.  Did  Acton  give  any  orders? 

Martin.  I  don't  know. 

Mr.  Ward.    Did  you  see  Acton  m  the  yard  f 

Martin.  IaewAeloniatbejard,OTbetweea 
that  and  the  lodge. 
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Mr.  Ward,  Which  way  was  captain  Broni* 
field  carried  P 

Martin,  He  was  taken  out  of  the  chandler's 
shop,  and  carried  throui^ h  the  pound. 

Mr.  Ward,  Was  Acton  in  the  chandler's  sbopy 
or  pound?— 3lar#m.  No. 

Mr.  Ward,  Did  yon  see  Acton  before  cap- 
tain Bromfieid  was  carried  into  the  yard  ? 

Mr.  Baron  Carter,  You  say  you  saw  Acton 
in  the  yard,  and  that  captain  Bromlleld  was 
pot  on  the  comoion  side  ? — Jdartin,  Yes. 

Mr.  Ward.  After  he  wu  brought  into  the 
yard,  did  you  see  any  thing  done  to  him  f 

Martin,  I  did  not  see  any  thing  done  to  him, 
because  1  could  not  go  oat,  I  was  confined. 
.    Mr.  Ward,  Did  you  see  any  body  beat  him  ? 

Martin,  No,  but  I  saw  irons  on  him. 

Blr.  Ward,  WhatironsP 

Martin,  They  w«re  doable  irons  $  I  saw 
him  come  out  of  the  hole  the  next  morning 
siiih  irooa  on,  between  eight  and  nine  o'clock. 

Mr.  Ward.  Who  put  him  in  the  hole  ? 

Martin,  I  was  not  tliere  to  see  it. 

muWard.  WbatsortorapUceisthehole? 

Martin,  It  is  a  little  place  under  the  stairs ; 
little  bigger  than  a  brge  cofiin  in  width  and 
Itnsrth. 

fir.  Ward.  Did  he  lie  or  stand  P 

Martin,  He  stood,  but  could  hardly  stand 
upright ;  he  had  nothing  but  the  earth  to  lie  on. 

Mr.  Ward.  Was  the  earth  wet  P 

Martin.  It  was  dampish. 

Mr.  Ward,  How  do  you  knowP 

Martin.  I  saw  it  at  that  time. 

Mr.  Harding.  Was  there  any  door  to  it  P 

Martin,  There  was. 

Mr.  Harding,  Wh«D  it  was  shot,  was  there 
any  phuie  to  let  in  the  light  P 

Martin,  There  was  the  key-hole,  and  a 
crevice  of  the  door. 

Mr.  Ward,  When  did  become  out  P 

Martin.  Between  eight  and  nme  o'clock  the 
next  morning. 

Mr.  Ward,  Where  did  he  go  afterwards  P 

Martin.  Afterwards  he  lodged  in  George's 
ward,  opposite  against  the  hole,  upon  the  left- 
hand  ;  I  think  it  is  called  Geoige's  ward. 

Mr.  Ward,  Had  he  irons  on  in  George's 
wardP— Mor/tn.  Yes. 

Mr.  Ward,  How  longP 

Martin,  I  don't  know. 
.  Mr.  Ward,   Did  you  see  him  after  he  Was 
4MdP 

Martin,  I  did  ;  1  helped  him  into  his  coffin. 
His  body  was  a  sad  spectacle ;  but  I  can't  say 
whether  by  the  distemper  or  not. 

Mr.  Ward,  What  statf  of  health  was  he  in 
before  he  was  confined  in  this  hole  P 

Martin.  He  was  in  good  health  on  the  day 
the  scuffle  happened. 

Mr.  Ward,  What  sised  man  was  he  ? 

Martin,  A  middie-siz^  man. 

Mr.  Ward,  Was  he  in  bodily  health  ? 

Martin,  I  did  not  discern  his  body ;  be  was 
h^lthy,  and  eat  his  Tictpals  when  he  had  it. 
.    Mr.  Ward,    Did  you  hear  hhn  complain  of 
any  iUoess  ?^Martin.  I  aercr  did. 
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Mr.  Harding.  How  did  he  appear  P 

Afor^n.  As  a  man  used  to  ap|iear  with 
irons  on.  He  was  altered  miserably  iftcr, 
about  a  week  before  bis  death. 

Mr.  Harding.  How  long  was  it  from  the  timt 
of  his  coming  out  of  the  hole,  to  the  time  of  ha 
death. 

Martin,  I  belie? e  it  may  be  three  weeb  or 
a  month,  to  the  best  of  my  knowledge.         * 

Mr.  Harding.  How  soon  did  you  8se  bia 
after  he  was  taken  out  of  the  hole  P 

Martin,  1  saw  him  the  same  momiog  lit 
was  put  in  George's  ward. 

Mr.  Harding.  How  waa  he  then  P 

Martin.  He  was  in  good  health,  botwctt 
cripling  by,  having  the  irons  on. 

Mr.  Hardinf,  What  do  you  apprehend  ni 
the  occasion  of  his  death  ? 

Martin,  I  belierethe  ill  usag^  and  lying  ib 
the  hole,  were  the  occasion  of  his  death,  and 
for  want  of  necessaries. 

Aeton,  When  he  was  in  George's  wani, 
whether  he  did  not  lie  in  a  hammock  P 

Martin.  He  lay  under  a  hammock. 

Mr.  Baron  Carler.  What  distemper  do  yoo 
look  upon  it  he  died  of  P 

Martin.  Some  people  were  apt  to  judge  that 
he  died  of  the  jaundice. 

John  Saundert  sworn. 

Mr.  Ward,   Did  you  know  captain  Broa- 


Saundert.  I  did ;  he  was  a  prisoner  oa  tbi 
master's  side ;  he  came  on  the  first  of  March, 
1785. 

Mr.  Ward,  Giro  an  account  of  what  mage 
he  had. 

Saundtru,  It  was  upon  a  ooart  dsy,  at  tbe 
latter  end  of  Ma v,  captain  Bromfieid  vai 
brought  up  from  the  master's  aide  to  tbe  coo- 
mon  aide,  and  there  locked  op. 

Mr.  Ward.  Did  you  see  him  brouebt  along? 
.  Satmden.  He  was  brought  aking  by  Ragcn 
and  Nichols,  and  Acton  followed,  and  ordtfed 
him  to  be  taken  to  the  lodge,  and  irooed,  and 
from  thence  they  broogbt  and  put  him  into  the 
hole,  under  the  staim,  adjoining  to  Geotgeli 
ward. 

Mr.  Ward.  How  long  did  he  oontinoetberer 

Saunderi.  Three  or  four  nights  and  dayi. 

Mr.  Ward,  Was  he  let  out  m  that  time? 

Saundert.  He  waa  le|  out  sometimes,  wba 
they  thought  fitting,  to  ease  liiv  body. 

Mr.  Ward,  What  sort  of  a  placeis  itf 

Saunden.  It  is  a  place  ander  the  ftairt, 
which*a  woman  uaed  to  put  greens  io ;  it  wn 
not  fit  for  a  Christian  to  be  in ;  there  wai  oo 
floor,  and  a  cold  pUce,  and  there  was  ootbing 
to  sit  on,  but  what  the  woman  put  ber  grec* 
on,  which  was  an  old  broken  chair. 

Mr.  Ward,  Did  you  see  him  there  ? 

Saunders.  I  saw  him  erery  day. 
>i(Ir.  Ward,  What  sised  man  was  be  P 

Saunders.  He  waa  taller  thao  me,  and  I  w^ 
believe  he  could  stand  upright  in  the  bole. 

Mr.  Ward,  Could  he  lye  down? 

Saunders,  Hecooid  not  lya  at  length,  m 
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he  durat  not  lye  down,  it  was  id  damp  and 
wet. 

Mr.  Ward.  What  did  Acton  order  f 

Saunden,  Actoo  ordered  him  to  be  taken  to 
tlie  lodfre,  aud  ironed. 

Mr.  Baron  Carter,  Wliat  did  he  order  after? 

Mr.  Ward  VVas  there  any  application  made 
to  Acton?         ^ 

Saunders.  One  King  attended  Bromfield, 
ttid  Bramfield  desired  me  to  go  along  with  him 
to  A<^on ;  and  I  said  it  was  more  proper  for 
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Bang. 

Mr.  Baron  Carter.  Answer  my  question. 

Sauttders.  I  saw  captain  Bromfield  carried 
into  the  lodge,  and  from  thence  immediately 
into  the  hole. 

Mr.  Ward.  Was  Acton  theref 

Saunders,  I  saw  Acton  there  at  the  tine 
wheo  be  was  earned  to  the  hole. 

Mr.  Ward,  Was  he  by  when  the  irons  were 
put  on? 

Saunders.  He  was  by  then,  and  ordered  the 
captain  to  be  carried  from  the  lodge  into  the 

Mr.  Ward.  Was  be  first  ordered  to  the 
lodge? 

Sasmders.  That  order  ta  carry  him  to  the 
lodge  was  first  given. 

Mr.  Ward.  What  did  he  order  after  ? 

Saunders.  He  then  ordered  him  to  he  car- 
ried into  the  hole. 

Mr.  Ward,  Whether  j^on  saw  any  other 
fiiroe  or  riolence  used  to  him  by  any  one  ? 

Saunders.  As  to  this  purpose,  Acton  came 
himself,  and  saw  the  irons  pot  on. 

Mr.  Ward.  Were  the  irons  taken  off? 

Saunders.  1  heard  they  were  taken  off  by 
King  and  Rogers,  with  Darby's  leare. 

'Mr.  Ward.  Where  was  captain  Bromfieki 
pot,  when  he  was  taken  out  of  the  hole? 

Saunders.  He  was  carried  into  George's 
wmrd ;  I  went  with  him  into  the  ward. 

Mr.  Ward.  Were  his  irons  taken  off  then  ? 

Saunders,  They  were  taken  pff  when  be  was 
iD  and  weak. 

Mr.  Ward,  What  state  of  health  was  he  in 
before  he  was  pot  into  the  bole  ? 

Saunders.  He  apfieared  to  me  to  be  a  man 
in  perfect  health ;  if  he  had  any  distemper,  I 
did  uot  know  it. 

Mr.  Ward.  Do  you  believe  his  being  con- 
fined in  the  hole,  and  the  ill  usage,  were  the 
oocasioo  of  bis  death  ? 

Saunders.  I  do,  in  m v  csnscience,  believe 
they  were  the  occasion  of  his  death. 

Mr.  Ward.  How  long  did  he  live  after  this 
onge? 

Saamders.  1  believe,  Irom  his  being  first  put 
into  the  bole,  to  the  day  of  bis  death,  was 
about  14  days* 

Mr.  Wari,  Did  you  see  him  after  be  was 
dead? 

Saunders.  I  helped  to  put  him  into  bis  coffin, 
aad  bis  body  was  of  several  ooloon,  bbu^  and 
yellow. 

Mr.  Ward.  Weratbereany  marks  upon  bis 
body  f'^'Saundirt.  I  saw  no  marks. 


Mr.  Harding,  Were  you  with  him  when  he ' 
died  ? 

Saunders.  1  staid  by  him  when  be  died ; 
(be  said  the  night  before  he  should  not  live  till 
morning)  and  he  gave  me  his  band,  moved  bis 
mouth,  oiit  could  not  speak. 

Mr.  Ward.  You  were  with  him  when  he 
died ;  did  be  declare  then,  or  at  any  othes 
time,  what  was  the  cause  of  bis  death  ? 

Saunders,  The  night  before  be  died  be  de- 
clared, that  the  punishment  (which  was  being 
pot  in  irons,  and  confined  in  the  hole)  was  the 
occasion  of  bis  death,  iu  the  morning  he 
conid  not  speak. 

Mr.  Ward.  Was  there  any  oorooers'  inquesl 
sat  on  the  deoeaaed  ? 

Saunders.  No,  there  was  no  coroner's  ia« 
quest  sat  upon  any  one  then. 

Mr.  Baron  Carter.  If  the  coroner's  inquest 
had  sat  upon  all  others,'  and  not  sat  upon  tbi^ 
man,  then  this  had  been  evidence ;  but  as  it  is 
not  generally  so,  it  is  no  evidence. 

Mr.  Ward,  How  soon  was  be  buried  afknr 
he  died  ? 

Saunders.  Re  waa  hurried  away,  I  believe^ 
the  teme  day  of  bis  death. 

Mantha  Johnson  sworn. 

Mr.  Ward.  Did  you  know  captain  Brom- 
field ?— -Mrs.  JoAfuon.  Yes. 

Mr.  Ward.  Give  an  account  of  the  niage 
he  had. 

Mra.  Johnson,  I  never  saw  any  thing  done  to 
him. 

Mr.  Ward  Did  you  see  him  in  irons  ? 

Mrs.  Johnson.  1  saw  him  come  out  of  the 
hole  in  irons,  and  go  intoGeorg^e's  ward. 

Mr.  Ward.  Who  brought  him  out  ? 

Mrs.  Johnson.  When  the  door  was  unlocked^ 
he  ^ame  out  of  himself. 

Mr.  Ward.  Did  you  see  him  after  be  was 
dead  ?— Mrs.  Johnson.  1  saw  his  body. 

Mr.  Baron  Carter^  When  you  saw  his  body, 
did  you  see  any  marks  ? 

Mrs.  Johnson.  His  body  was  covered  when 
I  saw  it,  he  did  not  lie  naked. 

Mr.  Ward.  We  shall  call  no  more  wit- 
nesses ;  for  if  what  John  Saunders  says  is 
true,  it  is  a  full  proof  of  the  indictment. 

Mr.  Baron  Carter,  You  have  heard  the 
charge  and  evidence  against  you,  you  may 
DOW  proceed  upon  your  detence. 

Acton.  Captain  Bromfieki  stabbed  Perkins, 
and  I  went  for  a  surgeon,  and  whilst  I  was 
gone,  Bromfield  was  put  in  irons.  Mr.  Darby 
had  him  put  in  irons,  till,  the  man  was  out  of 
danger.  After  this,  be  was  very  well ;  and 
had  the  yellow  jaundice,  of  which  he  died. 
"As  to  the  coroner's  inquest,  there  was  none 
ever  sat  upon  the  bodies  of  any  prisoners  at 
that  time. 

Mr.  Baron  Carter.  You  are  not  to  answer 
for  that. 

Acton.  T  will  calt  my  witnesses.  Call 
George  Carew.  ' 

Oeorge  Carew  sworn. 
Acton,  Uy  loid^onc  witness  says^  thai  op* 
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tain  Brom6etd  eomiBoed  one  night  in  th« 
kole,  and  the  other  says,  he  cootiDo^  two  or 
three  niffbts.  Did  you  tee  captain  BroBiMd 
•tehPorldnaP 

Caretf.  Acton  went  for  a  mrgfeon. 

Acton.  What  was  done  whilst  I  went  for  a 
inrgeon? 

Carew.  John  I^ittietoo,  who  was  tumkeyi 
eame  in  with  two  or  three  more,  and  took 
Bronifield  from  the  pound,  and  carried  him  to 
the  lodg<e,  end  ironed  biin. 

Acion,  What  was  done  with  him  after  P 

Carem.  He  was*hroiight  on  the  common 
aide,  and  there  ordered  to  be  put  In  Oeorge'o 


Mr.  Bbtou  Carter.  Who brongbt him  there? 

Carew.  John  Litdeton. 

Mr.  Baron  Carter,  Did  Acton  ffire  any  di- 
itctioni  for  putting  him  into  the  hMe  ? 

CarAD.  No. 

Mr.  Baron  Cmrter,   Who  Mt  him  in  ? 

Carew,  John  liitleton  pnthim  in. 

Mr.  Bcron  Copfer.  How  loDgMheooDti- 
ime  there  ? 

Carew.  Three  or  Ibar  hoars  as  1  heard. 

Acton,  How  was  he  after  he  came  out  of  the 
hole,  as  to  his  health? 

Carew,  1  saw  him  come  out  of  the  hole,  and 
he  was  very  well  in  health. 

Mr.  Ward.  He  has  contradicted  hinisdf ; 
he  just  now  said,  he  was  carried  from  t^e  com- 
mon side  to  George's-ward. 

Mr.  Baron  Carter,  If  the  man  taiistakes,  you 
must  aUow  him  to  correct  himaelf.  How  soon 
^Aer  he  came  out  of  the  hole  did  you  see  him  P 

Carew,  The  next  day,  I  saw  him  walk  about 
the  vard. 

J^on.  Please  to  ask.  Whether  Bromfield 
was  in  irons  before  I  retwned  back  from  the 
■aiveon. 

Carew,  Yes,  and  he  was  put  on  the  common 


Acton,  When  did  he  die? 

Carew.  He  was  on  the  common  side  a  month 
before  he  had  any  sickness. 

Ulr.  Baron  Carter.  When  did  he  die? 

Carew,  In  six  weeks  time. 

Mr.  Baron  Carter.  What  distemper  did  he 
dkpf? 

Carew.  Of  tlie  black  jaundice,  as  it  was  giren 
out  in  the  gaol. 

Acton.  Djkl  you  see  him  a  week  before  be 
died? 

Carew.  Yea,  and  his  face  was  yeltow  and 
Uack. 

Mr.  Ward,  You  saw  him  when  the  Muffle 
happened ;  he  was  very  well  then  ? 

Csrcw.  I  can'l  say  he  was  very  healthy  in 
constitution. 

Mr.  Ward.  Who  carried  him  to  the  hole? 

Carew.  He  was  carried  by  John  Dllleton  to 
^e  place. 

Mr.  Ward,  Were  there  no  orders  giren  br 
Acton?  *  ^ 

Carew,  Acton  was  gone  before  John  Little- 
ton came  into  Ap  ponnd  for  him ;  he  was  gone 
ftt  the  amg«nt«  at  he  sseM  lie  weald. 


Mr.  Ward.  Who  carried  Inm  to  the  Mgt  7 

Carew.  Littleton  carried  him  to  the  Mfp, 
and  after  that  to  the  eommmi  side. 

Mr.  Ward.  Was  not  the  common  aide  te? 

Carew.  It  was  then. 

Mr.  Ward.  How  dkl  he  get  in  ? 

Carew.  He  was  let  in. 

Mr.  Ward.  How  longdidhecontinaeoBflM 
common  side  ? — Carew.  Six  weeks. 

Mr.  Ward.  Was  he  not  pot  in  the  whdt? 

Carew.  I  don't  know  that  be  wm  in  Ibi 
hole  at  all,  for  I  saw  him  put  on  the  cohms 
side. 

Mr,  Harding.  After  the  strolm  with  Ibepn- 
knife,  was  not  BromfieM  seiaed  ? 

Carew.  No. 

Mr.  Harding,  When  did  Acton  cone? 

Carew.  Acton  came  down  when  BmMA 
was  in  the  pound. 

Mr.  Harding.  How  long  was  Aefton  gsM? 

Carew.  Some  minutes. 

Mr.  Harding.  Might  not  Aden  gifeiidRi 
to  Littleton,  before  he  went  for  the  sorgesa  ? 

Mr.  Baron  Carter.  1  miist  not  haog  a  nm 
upon  a  might  or  might  noi.  DidAdeucsiM 
hack  with  the  surgeon  ? 

Corev.  He  brought  the  aameon  bask,  ao4 
stood  by  till  Perkins  was  dresaeo. 

Francis  Cartwnighi  aworo. 

Acton.  I  desire,  he  may  give  an  aeoMiC  tf 
what  he  knows  of  this  matter. 

CartwrigKt,  Mr.  Acton  come  ont  ef  the 
court  into  the  pound,  hearibig  a  noise,  sod  tbej 
told  him  that  captain  Bromfield  bad  itilM 
Perkins;  Bromfield  was  ironed,  and LiUleloa 
pm  hmi  Into  the  hole,  without  Aden's  direc- 
tions. 

Mr.  Baron  Carter.  Was  he  m  the  penad  w 
fore  Acton  came  down  ? 

Cartwrigkt,  Yes. 

Mr.  Baron  Carter.  Did  AetdDsayaaytbiar 
about  tfoning  him  ? 

Cartwnght.  No,  but  aaul,  that  he  waaM 
fetch  a  surgeon. 

Mr.  Baron  Career.  When  was  he  taken  lot 
of  the  hole  ? 

CartwrigM.  He  was  taken  eat  hi  aboet  as 
hours.  They  usually  kwk  up  the  priioo^  ^ 
nine  o'clock  at  night,  after  Lady -day,  sod  be 
was  taken  out,  and  put  in  George's- waid,  aM 
that  time. 

Mr.  Baron  Carter,  How  leng  did  he  reiiM" 
there? 

Cartwright.  He  staid  there  three  erfflW 
months  after  the  thing  was  done. 

Mr.  Baron  Carter.  Who  used  to  look  iai 
prisoners  np  ? 

Cartwright.  The  acTTants  to  Ael6n  esad  t» 
lock  them  up  every  night. 

Mr.  Baron  Carter,  Answer  me  iPOtbe^a«- 
tion.  What  state  of  health  was  captaio  Brev 
ield  in  ?  ^^ 

Cartwright  He  was  always  a  ?*fy  w«airf 
man,  hot  very  mischievous.  , 

Mr.  Baron  Cor^.  When  was  he  HMw^ 

Cartwright*  Aikr  I  wan  ge«ft, 
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Mr.  Bmmi  Carttf,  Was  he  iH  wUtt  yw 
CWKiH^Af .  H«  was  BOt  iil|  osly  p««r  aiid 


Mr.Watd,  Wlien  was  Br*mfie1d  irMiedf 

0»-fvrl^A^  LiMlHofi  ironad  him,  wMIe 
AetoB  wu  gone  for  the  snrgeoo,  aad  p«t  bim 
mte  tb«  hol6. 

JHr.  ITanrf.  WiMfe  wag  he  irooed  ? 

Cartmright.  lie  waa  carried  firat  hUa  the 
1«4^  iiDd  iiMied,  and  then  iiiithilo  the  hole, 

Mr.  ITonl.  Where  ia  the  faofle? 

€>iHwright.  Ob  the  ooaHBon  aide. 

Mr.  Ward.  Did  yoa  aee  Georffe  CaMW 
ibereP 

€:»ttotigk%.  I  doaiH  knew  whether  he  Ibl- 
loired  btm  dawn. 

Mr.  IPerd.  llid  Catow  go  ahM  with  Lit- 
HMDa,  whea  he  pat  him  iato  the  heie  f 

CoHwtigfa,  loab't  aay,  whertierhedlder 


JoH^A  Wood^  a  iQifeoo,  aweni. 

4e#eii.  Fleaae  to  aah  hlni^  tny  lord,  if  I  eafne 
to  fetch  him. 

Mr.  BaroB  Carter.  What  aay  yon  to  that? 

W^i.  Aehm  eame  to  me^  and  desired  me  to 
go  yoiig  with  bim  \  which  1  did,  and  foond  a 
person  stabbed  in  the  breast.  The  next  day  I 
went  to  the  person  who  had  wounded  him,  and 
]  ashed  him  how  he  eonid  be  so  barbarous. 

Mr.  Baron  Carter,  That  is  not  materal. 
Wbot  alaie  of  beifHb  did  BrotnfSeld  seem  to  be 


Wood.  Brotafleid  seemed  to  be  pretty  wen  in 
health. 

Actaa.  Where  did  yon  see  Bromfield  ? 

Wood.  In  the  lodge. 

Adtm.  Did  yoa  say  any  thhi^  to  him  ? 

Wood.  I  aaid,  I  find  you  are  ironed :  I  think 
yoa  deaenre  it ;  and  he  said,  that  Darby  order- 
ed him  to  be  ironed,  and  he  waa  glad  Acton 
went  for  a  surgeon. 

Mr.lTard.  What  time  did  you  see  Brom- 
fieldP 

IFood.  The  next  morning,  about  nine 
a^fdock. 

Mr.  Ward.  Where  did  yon  see  him  f 

Wood.  In  the  yard. 


Mr.  Ward.   How  long  did^  y on  stay  there  P 
IToorf.    I  staid  thereatnfiiog  time,  aboa 
half  an  hour,  and  left  him  there. 


Lemii  Jonm  sworn. 


Acion.  I  desire,  my  lord,  he  may  give  an 
account  of  what'  he  known  as  to  captain  Br6m- 
fidd. 

Jonet.  Bromfield  came  in  April  from  the 
master's  side  to  the  common  side,  and  was  put 
in  irons  by  John  Littleton. 

Acton.  Pleaae  to  ask  what  atate  of  health 
he  waa  in. 

Jones.  Bromfield  waa  in  a  sad  state  of  health, 
he  fell  aick  of  the  gaol  distemper,  he  had  the 
jaundioe  on  him.  ' 

Aeian.  What  did  he  die  off 

Jona.  Ahwet, 


AHrni.  How  do  yon  know  P 

Jones,  lamaaofgeon;  I  toekaotkieofhiBB 
continuaUy. 

Acton,  llowfidlbabaremyaetfioeanlaui 
Bromfield  P 

JoiMs.  Yoa  were  kiad  to  him  at  all  times. 

Acton.  Pieoie  to  aak,  my  lord,  how  I  behOF- 
ed  myaelf  to  the  priaoners  m  general.    - 

Jones.  AetonwootdDeverattitoany  thing  of' 
hordahip. 

Aetan.  Hare  yoa  aaea  a*y  ads  of  friend* 
ahinp 

Joms.  Bath  yoor  poehot  oodyoor  table  hori 
been  made  use  of. 

Mr.  Banm  Carter.    Did  yea  see 
Bromfield  put  in  the  hole  P 

Jenei.  I  aaw  nobody  pat  m  the  hole. 

Mr.  ITard.  Did  not  yoa  nee  BroosfiaM  ia 
thehoteP 

Jones.    1  never  aaw  him  ia  the  hole. 

iSr.  Harding.  I  beg  leave  to  make  aa  obsar* 
ration. 

Mr.  Baron  Carter.  Yoa  oanH  ehaerre}  I 
don't  think  vou  have  used  me  well  before.  A 
gentleman  that  is  a  young  counsel,  ahooid 
open  no  more  than  the  reeoiS. 

Mr.  Jlardmg.    I  opened  no  more  thaa  thn 

Mr.  Baron  Carter.  Gentlemen  of  die  jmr, 
the  prisoner  at  the  bar  standa  indicted  for  the 
murder  of  John  Bromfield.  The  Indicttneat 
gets  forth, 

You  are  to  consider,  whether  yon  have  atifflk 
cient  evidence,  to  induce  you  to  believe  him 
guilty  of  thia  (bet.  Whatever  is  opened  by 
the  counsel,  that  is  hot  proved  to  von,  ia  to 
have  no  weight  with  you.  It  i»  aet  rorth,  that 
he  waa  beat,  and  that  the  marka  and  atrokea 
were  upon  bim.  1  don't  obaerve  by  the  evl- 
dence,  that  any  stroke  was  given  to  the  man 
at  all. 

Gentlemen,  let  the  consequence  be  what  it 
wiH,  evidence  is  to  determine  every  man's  fate. 

The  Indictment  sets  Ibrth,  that  Darby  Waa 
keeper  of  the  ffaol  on  the  15th  of  July,  and  that 
Bromfield  died  the  aecond. 

The  fact  is  charged  precedtes'  to  that  time  ; 
the  fact  is  laid  in  April,  and  all  this  is  laid  to  ba 
in  the  space  of  five  daya. 

Wheeler  is  the  first  evidence  for  the  king  ;  he 
says,  that  Acton  waa  tuitekey,  and  aervant  to 
Darby;  that  he  knew  Bromfield;  that  he 
lodged  in  the  nuraery,  and  coming  down  the 
stairs,  there  was  a  hatch  upon  the  stain,  and 
Perldna  kept  the  key  ;  that  he  and  the  cantam 
ouarrelled,  and  that  tbev  went  into  the  chan« 
dler'a-sbop,  and  quarrelled  further,  and  then 
Bromfield  stabbed  him  with  a  pen -knife,  and 
thereupon  dropt  the  knifh.  He  waa  carried 
from  thence  to  the  poand  and  carried  from 
thaMO  away  to  the  lodge,  and  waa  refractory; 
but  he  did  not  bear  Acton  order  any  thmg. 

He  aaya,  gentlemen,  that  he  saw  fetters  on 
him,  when  he  came  out  of  the  hole  the  next 
morning;  and  that  he  waa  turned  from  the 
maater'a  to  the  oommon  aide;  that  his  bod/ 
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was  all  orer  bladt,  and  torDCfd  to  after  hit  de- 
cease, ti  e  aays,  that  it  was  not  in  streaks,  but 
one  coDtinoed  olackDecffi. 

The  second  witoess,  Hog^h  Martin,  sajs,  that 
he  knew  captain  BromBeld :  that  be  was  his 
bedfellow;  that  lie  saw  the  captain  in  the 
chandler's  shop,  and  Perkins  refused  him  a  fa- 
Toor,  and  Bromfield  stabbed  him ;  that  he  did 
not  see  Acton  there,  bntsaw  him  in  the  yard, 
and  saw  him  so  to  the  conrt-honse.  That  he 
saw  Bromfield  on  the  common  side  with  fetters 
On,  and  saw  him  in  the  hole,  bnt  saw  no  beat- 
ing; that  be  continued  in  there  all  night,  and 
the  hole  is  a  little  place,  has  no  floor,  and  is 
damp ;  that  there  Is  no  place  to  let  in  the  air 
and  light,  but  the  key-hole  and  crevice.  He 
•ays,  Uiat  be  saw  Bromfield  in  George's  ward 
in  irons;  that  it  was  three  weeks  or  a  month 
before  he  died;  that  be  wanted  necessaries, 
and  that  he  was  apt  to  judge  be  died  of  the 
jaandice. 

On  the  Ist  of  March,  1785,  Saunders  says, 
that  Bromfield  became  n  prisoner ;  that  Nichols 
nnd  littleton  brought  Bromfield  along;  and 
that  he  saw  him  ironed  by  Acton's  orders. 
This  is  the  only  witness  that  sa^s  Acton  or- 
dered it  That  Bromfield,  be  believes,  was  in 
the  bole  three  days,  it  might  be  a  little  lonfl;er; 
that  the  hole  was  under  a  pair  of  stairs,  there 
i^ras  no  light,  nothing  in  it,  but  a  piece  of  a 
^hair  that  a  woman  set  her  greens  on :  that 
Bromfield  could  not  stand  upright,  that  he 
dared  not  lie  down,  because  it  was  so  wet ;  that 
King  and  Bromfield  spoke  to  Acton  to  take  the 
irons  off,  but  be  could  not  doit  without  Darby's 
order.  It  was  bis  opinion  Uiat  Bromfield  was 
-well,  and  that  the  bard  usage  was  the  occasion 
nf  bis  death.  That  he  saw  his  body  after  he 
w^9  dead,  and  it  was  of  several  cofonrs.  He 
was  asked,  if  be  saw  an^  sign  of  a  stroke  on  his 
body,  and  he  said  that  it  was  all  of  a  colour. 
He  says  that  Bromfield  told  him,  that  the 
ssage  of  the  bole,  and  the  fetters,  were  the 
N  occaskin  of  his  death,  the  night  before  be  died. 
So  that  what  be  said  is  evidence,  and  ought  to 
bave  its  weight ;  such  cruel^  should  not  have 
been  continued. 

Martha  Johnson ;  she  savs,  that  she  saw 
Bromfield  come  out  of  the  bole  in  irons. 

So  that  there  is  bnt  one  witness  that  says  he 
was  put  there  by  Acton's  order ;  and  the  pri- 
aoner  insists,  that  he*  did  not  order  him  there ; 
and  if  he  did,  be  dkl  not  die  by  duress,  but  by 
tbejaundice. 

Geoige  Carew,  the  first  witness  for  the  pri- 
f  oner,  says,  be  was  there ;  and  Acton  went  for 


a  surgeon,  and  littleton  came  from  the  lodfre, 
and  took  Bromfield  there,  and  ironed  him,  siid 
pot  him  into  Geoi^ge's  ward,  but  that  Actoa 
gave  no  directions ;  that  he  was  in  there  ihrft 
or  four  boun,  and  that  be  saw  bim  well  the 
next  day,  and  that  he  walked  about  the  yird. 
That  be  ieJl  ill  of  tbejaundice,  and  bis  face  wu 
black  and  yellow  a  week  before  he  died,  fie 
was  asked  by  the  king's  counsel,  if  be  wu  a 
healthful  man  ?  And  be  said,  be  waa  not.  He 
says,  that  Acton  was  gone  before  LiitleloD 
came;  so  that  in  his  opinion,  Acton  did oo- 
thing ;  and  says,  that  BromfieM  died  of  iU 
jaundice.  '    , 

The  second  witness  for  the  prisoner  saj>» 
that  he  saw  Acton  run  out  of  the  court  into  the 
pound,  and  Acton  said  be  wonld  go  for  a^or- 
l^eon.  That  Littleton  ironed  bim,  and  pat  bim 
uito  the  bole,  and  it  was  all  <tone  before  Acton 
came  from  the  surgeon.  He  was  there  befoie 
Littleton  came,  and  said,  be  wonld  ffo  and  fetch 
a  surgeon.  He  says,  that  BromSdd  was  io 
the  bole  six  hours ;  that  be  locked  him  op 
every  night,  and  he  looked  upon  bim  to  lie  » 
weak  man. 

Wood  savs,  that  he  saw  Bromfield  the  next 
da^,  and  talked  with  him  about  irons ;  aad  he 
said  he  was  ironed  by  the  direction  of  Mr.  Dar- 
by ;  and  that  Acton  was  always  very  kind  to 
bim. 

Jones  says,  that  Littleton  ironed  Bromfield; 
and  that  it  was  in  April,  and  be  died  io  Juoe. 
He  says,  that  he  was  a  surgeon,  and  that  Actoo 
was  always  verj  kind  to  the  deceased. 
^  €tent]eroen,  in  the  first  place  you  are  to  ooo- 
aider,  whether  the  man  wivi  put  into  the  hole 
bv  the  direction  of  Actoii ;  and  in  the  oext 
place,  if  it  was  done  by  Acton,  and  this  was  Dot 
the  occasion  of  his  death,  you  will  acquit  iiia 
as  to  that.  Bnt  if  you  believe  Actoo  ordered 
him  into  his  hole,  and  that  it  was  the  occasiofl 
of  his  death,  he  was  guilty  of  duress;  but  that 
will  be  contrary,  four  witnesses  to  one. 

The  Jury  agreed  upon  their  Verdict  \am- 
diately,  without  going  out  of  Court. 

CL  ofArr,  Gentlemen,  are  you  all  agreed  to 
your  verdict  P 

Omnes.   Yes. 

CL  qfArr.  Who  shall  say  for  yonf 

Omne».  Our  Foreman. 

CLqfArr.  Hold  up  thy  band.  (Which  be 
did.)  Look  upon  the  prisoner ;  how  say  jfoo ; 
Is  be  Guilty  of  the  murder  and  felony  whereof 
h6  stands  indicted,  or  Not  Guilty  ? 

Foreman,  Not  Guilty, 
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484.  The  Trial  of  William  ActoxV,  for  the  Murder  of  Robert 
Newton,  before  Mr.  Baron  Carter,  at  the  Assizes  held  at 
Kingston-upon-Thames,  for  the  County  of  Surrey,  August  2: 
5  Gmrce  II.  A.  D.  1729.* 


Saturday,  Auguit  8, 17«9. 
Tb«  said  William  Acton  having  beenvbefore 
arraipied  for  the  mnrder  of  Robert  New- 
ton, the  Coansel  proceeded  as  follows: 

Mr.  Harding.  My  Lord,  and  vou  Gen* 
J*?«n«o  2f  ^^  •'"'y»  I  am  of  counsel  for  the 
luog.  This  is  an  indictment  against  William 
Acloo  for  the  murder  of  Robert  Newton.  The 
Aodictment  sets  forth—. 

Mr.  Marsh.  My  lord,  andyoa  gentlemen  of 
the  jury,  this  is  an  indictment  against  the  pri- 
•ouer  at  the  bar,  William  Acton,  for  the  raur- 
der  of  one  Robert  Newton.  It  sets  forth  that 
Darby  was  principal  gaoler,  and  Acton  under 
him.  Newton  and  Hartness  were  chums  or 
ward- mates;  and  whilst  they  were  there,  one 
of  them  attempted  to  escape ;  ihey  were  pre- 
vented in  that ;  and  Acton  clapped  on  Newton 
Terv  severe  shackles,  and  he  was  ordered  into 
a  place  calied  the  Strong  Room,  a  place,  we 
ihiuk  to  satisfy  you,  was  a  room  not  at  all  fit 
>  10  put  persons  into.  We  say  it  is  a  very  bad 
place,  and  a  very  dangerous  pfece  to  the  health ; 
there  this  Newton  was  confined  for  a  consider- 
able time ;  there  he  was  locked  up,  and  the 
key  kept  by  an  inferior  officer  of  the  gaol. 
And  Acton  was  so  very  sensible  h^  was  in  a 
declining  way,  that  purely  for  his  own  safety, 
be  first  ordered  him  oat  or  that  place  into  the 
k)dge,  then  carried  him  into  the  sick  ward. 
He  continued  there  some  time,  and  complained 
of  this  hardship,  this  imprisonment,  and  the 
hardship  put  upon  him  by  Acton  ;  and  that 
that  rogue  of  a  man  was  his  murderer:  For 
that  he  had  applied  to  the  judge  of  the  court, 
and  be  was  pleased  to  make  an  order,  after  be- 
ing very  angry  with  what  Acton  had  done,  to 
release  him  ont  of  hb  hardship ;  but  he,  not- 
withstanding, disobeyed  that  order.  Therefore, 
If  we  call  our  witnesses  to  shew  he  contracted  by 
this  usage  an  illness  of  which  be  languished 
and  died,  it  will  remain  on  the  prisoner  to  shew 
what  he  died  of,  and  that  he  died  of  some  other 
distemper ;    and  then  you  will  judge  of  the 

fttCt 

Mr.  Ward,  I  am  counsel  of  the  same  side, 
and  we  will  call  our  witnesses.  , 

Captain  Tudman  sworn. 

Mr.  Ward.  Did  you  know  Robert  Newton? 

Tudman,  I  did ;  he  was  a  prisoner  in  May 
1T25.  ^ 

Mr.  Ward,  Give  an  account  of  what  you 
know  concerning  him  T 

.  *  Sc«  the  preceding  and  foliowiog  Cuw, 


Tubman,  Newton  and  Hartness  lay  in  the 
Park  when  they  were  prisoners in'theMarshaU 
sea ;  and  they  broke  out,  and  afterwards  wero 
retaken,  and  committed  to  ihe  prison  again  ; 
and  Acton  put  them  in  irons.  Newton  fell 
sick,  and  languished  for  some  time,  anti  dieil. 

Mr.  Ward.  Who  had  the  care  of  the  pri- 
soners then  ? 

Tudman.  Mr.  Darby  was  bead  roan,,  and 
Acton  was  under  him. 

Mr.  Ward.  Was  Newton  ironed  ? 

Jkidman. ,  I  went  to  see  him  in  the  lodge  r 
he  was  ironed  there,  and  then  sent  to  the  Slron^' 
Room.  • 

Mr.  Ward.  How  long  were  the  irons  Con- 
tinued on  ? 

Tudman,  Till  he  petitioned  sir  John  Darnell. 

Blr.  Strange.  If  he  petitioned  sir  John  Dar** 
nell,  and  there  was  any  order,  they  ought  to 
produce  it  in  writing,  and  prove  it.  It  might 
be  a  parole  order,  and  that  may  be  gi^en  in 
evidence. 

Mr.  Ward.  Did  you  hear  any  verbal  order 
given  by  sir  John  Darnell  for  his  releasement  f 

Tkidman.  No. 

Mr.  Ward.  How  long  did  Newton  lie  in  tho 
Strong  Room  ? 

Tudinan.  I  can'tgueteatth»time. 

Mr.  Ward.  What  was  done  after  the  ironi 
were  put  on  ?^^Tudman,   1  cannot  say. 

Mr.  Ward.  Where  did  he  die? 

Tudman.  He  died  in  the  sick  ward.  1  saw 
him  four  or  five  days  before  he  died. 

Mr.  Ward,  What  sort  of  a  place  is  tbo* 
Strong  Room  ? 

Tudman.  The  Strong  Room  is  built  of  wood, 
and  is  a  very  strong  place  to  keep  prisoners 
in  like  i  shed. 

Mr.  Ward.  Is  there  not  a  common  sewer 
runs  under  it? 

Tudman.  The  common  sewer  is  pretty  iiealr 
it,  within  twenty  or  thirty  yards. 

Mr.  Ward.  Who  was  he  ironed  by  P 

Tkidman.  I  saw  him  ironed  by.Darby. 

Mr.  Ward.    Was  Acton  head-  turnkey  T 

I^ibnan.  Yes.  ^ 

tHr.Manh.  Was  there  any  coroner's  is* 
quest  sat  upon  him  after  he  was  dead  ? 

TWman.  There  was  not 

Mr.  Harding.  Was  there  any  plaee  to  let 
in  the  air  ? 

litbaan.  There  was  a  little  hole  to  let  u  the 
air. 

Mr.  Baron  Carter.  From  the  time  that  he 
was  put  in  irons,  how  long  did  he  liye  ? 

Tudman.  I  can't  charge  my  memory. 

Uir.  Marsh.  Had  be  any  illness  befort  he  wai 
put  in  irons  ? 
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Tudman.  He  bad  no  illness  before  he  was 
put  in  irons }  he  was  a  hale,  strongy  youig 


JUmMndCarr 

Mr.  Marsh.  Did  you  see  Mewton  in  the 
Marshalaea  P 

Carr.  1  was  a  prisoner  there  when  he  and 
another  broke  out ;  they  were  taken  again,  and 
eanried  ioto  the  hMlge,  and  when  I  saw  Uiem 
cS0Me  out  of  the  lodf  e,  they  were  brought 
•loi^  bv  Rogers  in  mtoos,  and  put  into  the 
Strong  KoeBi,  and  he  locked  tbeoi  up  there. 

Mr.  Baroo  Carter.  What  was  the  name  of 
the  other  r—Cffrr.  Ibavefornit. 

Mr.  Baron  Carter.  Was  it  Bartaees  f 

Carr.  Yes. 
'  Mr.  Ward.  How  long  did  he  centiane  in  the 
Strong  Room  ? 

Carr.  He  contkittcd  there  two  court  days, 
which  is  about  fourteen  days. 

Mr.  ITar^.  Yoo  knew  Newton.  What  state 
of  health  was  he  in  before  be  was  put  in  that 
loomf 

Carr.  I  knew  Newton  very  well ;  be  was  a 
ftly  jolly  yoong  man,  and  seemiagly  very 
well 

Mr.  Ward.  When  did  he  die  P 

Carr.  He  fell  sick  in  the  Strong  Roo«,  and 
vas  carried  to  the  sick  ward. 

Mr.  Ward.  How  long  did  he  lire  aflnr  P 

Carr.  I  csiniiot  teU. 

Mr.  Ward.  What  was  the  distemper  be  had 
in  the  Strong  Room  P 

Carr.    I  So  believe  that  it  was  the  gaol  dis- 
temper he  took  in  the  Strong  Room. 
'  Mr.  Baron  Carter.  What  is  the  distemper 
of  the«iol  t'^Carr.  The  ague  and  jaundice. 

Mr.  Ward.  You  say  he  took  the  distemper 
in  the  Strong  Raem;  do  yen  beliere  that  was 
theeocasienofitP 

Carr.  I  dobelieTethatdideoGaskm  the  dis- 
ttmper. 

Mr.  Ward.  What  irons  had  he  en  P 
.  Carr.  IMbUe  krone  ;  hi  iron  on  each  1^, 
fliebaelh^  ^ 

Mr.  Ward.  What  might  the  irons  weigh  P 

Carr.  TweatypoMKb,  or  less. 

Mr.  Ward.  Who  was  with  fakB  when  he 
wee  biaaght  from  the  hklge  P 

Carr.  1  saw  nobody  but  Regemaod  Claik. 

Mr.  Ward.  Did  yon  are  Acton  in  the  lodge  P 

Carr.  I  did  net  look  is  to  see  if  he  w«i  there 
ernot 

Mr.  Marth.  Who  ordered  the  irone  te  be  put 
OB  P— -Carr.  Idom^tknow. 

Mr.  Mar^  Did  Actoa  go^te  t|be  StvoBg 
Room  ?^-^arr.  I  c«nH  teU. 

iHt.  Marth.  Was  Newton  locked  up  then  P 

Carr.    He  was  locked  up  every  nmt  close. 

Ms.  Martk.  Had  be  liberty  of  ceasing 
out  of  days  P— Carr.  Not  at  first 

Mr.  Marwk.  How  long  wee  beconfineii  in 
the  Strong  Room,  before  he  had  leafe  to  oome 
out  P— Carr.  leaonottell. 

Mr.  Mar^.  How  long  wae  hem  the  Strang 
Boom  before  he  fell  sick  F 
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Carrr  About  fourteen  dajrsormofe. 

Mr.  Manh.  What  sort  of  a  pUce  h  tbe 
Strong  Room  P  ' 

Carr.  It  is  a  boarded  place,  and  there  ii  i 
damp  bole  under  It ;  and  there  is  no  dnis  to 
carry  the  water  off. 

Mr.  Manh,  I  ask  you,  what  kind  oft  pbce 
it  is  P  Whether  there  is  any  place  to  let  in  the 
air ;  and  whether  the  sun  risits  it? 

Carr.  It  is  an  odious  place,  and  there  bwlj 
a  little  hole  to  let  ui  the  air  ;  h  is  built  agaiott 
the  oUe  of  a  waU^  and  the  sno  does  net  visit  it} 
it  is  covered  with  boarda/and  seemed  like  the 
deck  of  a  ship. 

Mr.  Marsh.  What  was  the  occauon  of  his 
being  taken  out  of  that  room  P 

Carr.  He  was  taken  out  for  sickness. 

Mr.  Marsh.  Hew  bng  was  be  in  the  Strong 
Room  in  all  f^Carr.  About  fourteen  dajrs. 

Mr.  Marsh.  How  Umg  did  he  lie  siek  is  the 
Strong  Room  1-^Carr.  I  eapoot  tell. 

Mr.  Marsh.  Where  was  he  carried  wbeo 
taken  out  of  the  Strong  Room  P 

Carr.  To  the  sick  ward. 

Mr.  Marsh.  What  conditioti  was  be  in  wheo 
carried  to  the  Strong  Room  P 

Carr.  He  was  very  well ;  he  then  wai  i 
bale,  jolly  man 

Mr.  Marsh.  Were  you  with  him  in  tbsfidi 
ward  ^'-'^rr.  1  was  almost  everv  day. 

Mr.  Marsh.  How  long  before  he  died  P 

Carr.  I  cannot  tell. 

Mr.  Marsh.  Was  it  within  •  day  or  tiro  P 

Carr.  Within  a  week. 

Mr.  Marsh.  Bid  he  tell  you  what  «u  the 
occasion  of  bis  death  P 

Carr.  He  said,  that  the  confinement  id  the 
Strong  Room  was  the  occasion  of  his  death. 

Mr.  Marsh,  Do  you  believe  it  to  be  the  oc- 
casion of  his  death  P 

Carr,  He  being  a  hale  man,  and  comiog  i^ 
fresh,  I  believe  the  confinement  was  the  oooi- 
aioo  of  it. 

Mr.  AfariA.  Was  there  any  coroner's  iogool 
sat  upon  his  body  P 

Carr.  There  was  uo  inquest  sat  open  )amv 
any  other. 

Acton.  Please  to  ask,  my  lord,  if  they  were 
not  let  out  of  the  Strong  Room. 

Mr.  BaronCorrer.  Whotsay  yoototbatf 

Carr.  At  first  they  were  not,  Mt  afterwiHi 
they  were. 

Mr,  Baron  Carter.  What  became  oTBiit- 
nesaf'-Carr,  He  was  let  out. 

Mr.  Baron  Carter.  Did  be  lie  thcreask^ 
as  the  other  f^-Carr.  Yes. 

Mr.  Barob  Carter.  Did  he  contact  say  Ol- 

.f-^Carr.  No^ 

Mr.  Baron  Carter.  *  Were  his  irons  as  faesvy 
as  Newton's  P 

Carr.  1  can't  tell,  I  never  weighed  tbssi. 

Mr.  Baron  Career.  The  questmi  1  ssk  yoa 
is,  whether  the  irons  were  one  as  heavy  as  IW 
otherf   Whkiblexpectyoiitoanever. 

Carr.  1  believe  they  were  ooeqoaL 

Mr.  Baron  Carter.  Answer  meanetberffow* 
Yoo  were  saying  then  wv  M  4M  ^ 
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csnry  <iff  Ihewiier)  whtredloutlie  watereome 
in? 

Carr.  There  was  a  place  about  ai  bie  as  the 
table  io  the  Court,  where  the  water  settles,  and 
fans  fmder  the  raoniy  and  laakes  it  damp. 

Mr.  Baron  Carter,    W  bat  iU  smell  is  there  P 

Carr.  A  sort  of  a  damp  smell }  and  abun- 
dance of  rats  creep  into  it. 

Mr.  Baron  Carter.  When  the  prisoners  are 
let  out  of  dajFs,  is  the  door  always  kept  shut  or 
notf 

Cmrr,  Sometimes  it  is  lodced  up,  sometimes 


!EdwardPkilUpi  sworn. 
Mr.  .^meron.  Did  you  know  Newton  ? 
PhilUpe.  I  was  a  prisoner  in  the  Marsbalsca 

during  toe  time  Newton  and  Bartnem  were  in 

theraol. 

Mr.  Amtron.  Did  you  see  him  in  irons  P  • 
Pkiliim.  I  saw  Acton  and  Rogtra  in  the 

Mge  wnen  they  were  ironed. 
Mr.  Amenm,  Where  were  thev  oarried  after  P 
Phiiiipi.    They  were  carried  to  the  Strong 

Room. 
Mr.  Ameron,  What  kind  of  a  place  is  it  P 
Phiiiipi.   It  is  a  place  not  fit  for  a  human 

posoD  to  be  in. 
Mr.  Ameron.  Is  the  common  sewer  under  it  P 
PiU/lip<.  The  common  sewer  runs  by  it. 
Mr.  Jmeron,    How  long  did  Newton  stav 

Phillipt,  About  foorteen  dm. 
Mr.  Jmeron,  How  near  is  the  common  sewer 
toilP 

Pkiii^.  The  soillhat  comes  from  the  neoes- 
asiy-honae  runs  within  thiee  or  four  yards  of 
it. 
Hr.  MisrsA.  Was  it  infested  with  Termin  P 
Pkiii^  1  saw  rata  there,  and  the  side  of  a 
nan'a  faoe  eat  away  in  three  or  four  hours  af- 
ter he  was  dead. 

Mr.  Mank.  What  might  be  the  weight  of 
the  inens  Newton  had  on  P 

PAsO^  The  irons  he  had  on  were  twenty 
pounds  weight. 

Mr.  Miw«ft.  How  toag  was  Newton  in  the 
Sliengp  Room  beferehe  was  taken  siefcP 
FhiOipe,  Ten  or  tweke  d»ys. 
Mr.  AlersiL  Wbatbeeaneof  him  thenP 
Pkil^,  He  was  carried  to  the  sick  ward. 
Mr.  Martk,  How  kog  was  he  sick  in  the 
Strang  Room? 
PkUiipM.  I  cannot  say. 
Mr.  ifiwsft^  Were  hn  irona  taken  off  P 
PkUUoi.  His  irons  were  taken  off,  I  belief  e, 
bypelMon. 
Mr.  Manh.  Who  was  the  other  man  P 
PkiUipu  The  other  was  one  Hartness. 
.   Mr.MenA.  Howwasheastohiabealtb? 
PAJttms.  V«y  weU. 

Mr.  mtrdu  Whatsertof  a  man  wnaNewtonf 
PhiUipr.  Hewasa*rsbustman. 
Mr.  Man*.  From  the  tiaM  of  hia  being  put 
first  bkto  therick  ward,  to  the  time  of  his  <mtb, 
hnwwns'heP 

PhUiip9.   He  coDtinued  to  grow  wane  and 
wsrsaiijbediedt 
VOL.  XVIL 


Mr.  MMI.  Did  he  nay  what  was  the  oeeaT 

sion  of  his  death  P 

Phiilips.  I  heard  him  say,  that  the  ill  usage 
and  connnement  were  the  oocasion  of  his  death-. 

Mr.  Mtrth,  What  was  your  opinion  of  him 
before  he  wasput  in  the  Strong  Room  P 

Phillipt,  My  opinion  is,  that  he  was  a  strong 
young  man  when  he  came  in. 

Mr.  Marsh.  When  did  he  tell  jou  that  his 
death  was  occasioned  by  his  confinement  and 
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'hillipt,  I  beKere  it  was  some  days  after 
he  was  in  tlie  sick  ward. 

Mr.  Marth.  What,  in  your  opinion,  was  the 
cause  of  his  death  P 

PhUlipt.  My  opinion  is,  that  the  confine- 
ment and  usage  were  the  cause  of  his  death. 

Mr.  Marth.  Was  the  prisoner  at  the  bar  in 
the  lodfife  when  the  irons  were  put  on  P 

Philtipi.  The  prisoner  at  tfahs  bar  was  there 
with  Rogers  When  they  were  put  on. 

Mr.  Mar$h,  Was  there  any  bed  in  the  Strong 
RoomP 

Phiiiipi.  There  was  no  bed  there ;  and  if  be 
had  had  one,  they  woahl  hnre  prerented  it's 
coming  in. 

Mr.  Marsh.  Do  yon  know  of  any  appKcatioji 
maile  to  Darby,  in  rehtwn  to  Newton  r 

PAt7/ipf.  No. 

IMert  Smith  sworn. 

Mr.  Ward.  Did  you  know  Newton  P 

Smith,   I  kifew  Newton  rery  well ;  I  knew 
him  to  be  a  lusty,  bale  man  ;  and  that  he  wi^s  ' 
confined  in  the  Strong  Room  eight  or  ten  days* 
or  more. 

Mr.  Ward.  Did  you  iee  him  in  the  Strong 
RoomP 

Smith,  I  nerer  saw  him  but  through  the  hole. 

Mr.  Ward.  Did  he  complain  of  his  irons  P 
.  Smith.  Yes. 

Mr.  Ward,  Did  you  draw  a  petition  for  himP 

Smith.  I  did. 

Mr.  Ward.  Yon  have  seen  the  Strong  Room, 
what  sort  of  a  place  is  it  ? 

Smith,  I  hare  smelt  noisome  stenches,  and 
seeri  persons  dying  in  it. 

Mr.  Ward.  Was  it  damn  P 

Smith.  Ibeiiereitwasdamp;  tsawitonee 
open. 

<    Mr.  Ward.  Was  it  open  when  you  saw  New* 
ton  there  P 

Smith.  No.  I  saw  him  through  the  hole; 
o^ohody  was  admitted  to  htm  then< 

Mr.  Ward.  Row  often  were  you  there  ?      ^ 

Smith.  I  was  there  twice  or  thrice  in  the 
middle  of  the  day  to  see  bimi  and  the  door  wan 
always  shut. 

Mr.  Demoftft  sworn. 

Mr.  Ward.  Did  you  know  Newton  P 

Demotet.  I  knew  Newton  before  be  come  in 
de  park,  (which  )ie  spoke  in,  a  rery  broken 
manner) ;  I  cannot  speak  English  well. 

Mr.  Ward.  He  is  a  foreigner,  and  ean^t 
k  Bngtisli  to  be  midefstood,  therefore  wn 

fire  hnmay  be  allowed  an  interprateri  who 
is  here  ready. 
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.  Acton,  He  can  sMak  Bnglith  very  irell ; 
here  is  one  that  beara  him,  who  can  prore  it. 

Mr.  BaroD  Carter,  When  I  went  the  Oxford 
circuit,  the  Welch  would  not  qieak  English, 
because  it  was  a  dishonour  to  their  country.  I  ft 
he  can  talk  English  to  be  understood  (whioh  I 
•hall  judge  of  when  be  is  examined),  I  can't 
allow  him  an  interpreter. 

Mr.  Ward.  Give  an  account,  as  well  as  jou 
can,  of  what  you  know  of  Newton. 

Demotet.  I  kneiv  Newton  the  time  he  broke 
out  of  the  room ;  be  was  retaken  three  or  four 
months  after,  and  was  carried  into  the  Strong 
Room  very  soon  in  the  morning. 

Mr.  Ward,  How  long  did  be  continue  there  P 

Demotet,  He  continued  there  fourteen  or 
fifteen  dajrs,  and  lay  on  the  ground,  and  bad 
nothing  to  keen  him  there. 

Mr.  Ward.  l¥as  be  ironed  ? 

Demotet,  He  came  ironed  out  of  the  lodge. 

Mr.  Ward,  Who  brought  him  out  of  the 
lodge? 

Demotet,  Rogers  and  Nichols  brought  him 
down, 

Mr.  Ward,  Was  Acton  there  ? 

Demotet,  Acton  came  and  saw  Newton 
locked  into  the  Stronff  Room.  When  he  was 
first  put  ia,  capt.  Debgol  was  confined  there 
at  the  same  time. 

Mr.  Ward,  Was  Newton  sick  in  the  Strong 
Room? 

Demotet,  He  fell  sick  there ;  both  of  them 
were  lousy ;  bis  wife  and  ^oung  child  came 
to  take  care  of  her  husband,  and  petitioned  to 
•ir  John  Darnell  to  have  him  released  ;  he  was 
put  in  the  sick  room,  and  there  died  in  four  or 
five  days  atW.  His  wife  broke  her  heart,^and 
she  and  the  little  child  diod  in  the  same  week. 

Mr.  Ward.  What  was  the  occasion  of  his 
being  sick  ? 

JDemotet,  That  he  was  on  the  ground,  he 
bad  no  bed  to  lie  on,  and  the  water  came  in 
at  the  top. 

Mr.  Ward.  What  kind  of  a  place  is  the 
Strong  Room  ? 

Demotet,  It  is  not  fit  to  put  a  roan  in,  the 
rain  cumes  In. 

Mr.  Baron  Carter.  Were  you  ever  in  it  ? 

Demotet,  I  was  in  it  mysdf;  Grace  put  me 
in  there. 

Mr.  Baron  Carter,  How  long  were  you  in 
the  Strong  Room  ? 

Dtmotet,  I  was  in  there  for  ten  minutes, 
and  there  were  two  dead  men  in  at  the  saiDe 
ttme,  and  I  fell  sick  for  five  months. 

Mr.  Margfi.  Was  it  infested  with  rats  ? 

Demotet.  It  was  very  much  infested  with 
rats  and  vermin. 

Acton,  Do  you  know  Hester  Overstoun  ? 

Demotet,  I  do  not  know  her.  (AU  spoke  in 
broken  English.) 

Martha  Johmon  sworn.  . 

Mr.  Mandi.  Did  you  know  Newton  ? 

Mis.  Johnson.  I  did,  be  lived  in  the  prk, 
on  the  master  side,  before  he  broke  out. 

Mr.  Marsh,  Did  you  see  bim  confiBed  in 
the  Strung  Room? 
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Mrs.  Johnson,  I  never  saw  bim  confined  ia 
any  place,  but  I  saw  him  in  irons. 

John  Johnson  sworn. 

Mr.  Ward.  Give  an  account  of  what  yoa 
know  of  Newton. 

Johnson.  I  saw  Newton  in  theStrong  Hoom. 

Mr.  Ward.  What  sort  of  a  place  is  it  ? 

Johnson.  It  is  a  close  place. 

Mr.  Ward.  Is  it  fit  to  put  any  one  in  f 

Johnson.  It  is  not  fit  to  put  a  roan  into. 

Mr.  Ward.  Was  there  nny  smell  there? 

Johnson.  There  was  a  noisome  smell,  and 
so  there  was  on  all  the  common  side. 

Mr.  Ward.  Is  it  more  or  less  healthy  than 
the  other  rooms  on  tlie  common  side  ? 

Johnson,  They  are  all  uulicaltby,  it  is  much 
the  same  as  the  rest. 

Acton.  1  desirie  he  may  be  asked,  when  he 
went  to  captain  Delagoll  in  the  Strong  Room, 
if  the  door  was  open. 

Johnson,  It  was  open  ;  it  was  opeoed  for 
me  to  go  to  shave  bim. 

Ruth  Butler  sworn. 

Mr.  Witrd.  Did  you  know  Newton? 

Mrs.  Butler.  I  remember  Newton  veiy  well  % 
he  was  confined  on  the  master  side  in  the 
park,  and  there  broke  out ;  be  was  relakeo, 
and  brought  to  the  prison  again,  and  put  into 
the  Strong  Room  by  Mr.  Acton's  order;  I 
heard  Acton  give  the  orders. 

Mr.  Ward,  Was  he  ironed  ? 

Mrs.  Butler,  He  was  ironed  on  both  Jegs  ; 
I  heard  Acton  order  them  to  be  put  on. 

Mr.  Ward.  How  long  did  he  oontinoe  m  tha 
Strong  Room  ? 

Mrs.  Butter.  He  continued  there  a  good 
while,  more  than  a  month  ;  he  was  sick  there. 

Mr.  Ward.  How  long  was  Newton  eoafiaed 
in  the  Strong  Room  ? 

Mrs.  Butter,    About  two  months. 

Mr.  Ward.  Are  you  sure  it  was  two  months. 

Mrs.  Butler.   I  really  think  it  was  so  long. 

Mr.  Ward.  When  was  he  taken  ill  ? 

Mrs.  Butler,  He  fell  ill  in  the  Strong  Rixrd, 
and  continued  there  some  tioie  after  he  waa 
taken  sick,  and  then  was  carried  to  the  oA 
ward,  and  died  in  three  or  four  days  after  ha 
was  put  there. 

Mr.  Ward*   When  were  bis  irons  taken  off? 

Mrs.  Butler.  His  irons  were  taken  off  ia 
the  Strong  Room. 

Mr.  Ward.  What  was  the  oocatioa  of  hia 
sicknessf 

Mrs.  Butler.  I  can't  toll  what  it  waa  oe* 
casioned  by,  unless  by  the  rain  and  wet  that 
came  in. 

Mr.  Ward.    Waa  it  covered  at  topf? 

Mrs.  Butler,  It  was  boarded- aftt/ 
rain  came  tbnoogb  the  top,  the  boan 
log  close  enongh  to  keep  the  rain  oui 

Mr.  Ward.  How  near-is  the  comn 
toit?       • 

Mrs.  Butler.  The  common  sewe 
by  it,  and  smelte  very  offensive. 

Mr.  Ward.    Had  Newton  any  I 
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Mr.  Ward.  Was  it  a  fit  place  for  aoy  man 
to  be  put  in  ? 

Mra.  Butier»  It  was  not  fit  for  any  man  to 
he  ioit. 

M  r.  Ward,  W  hat  gare  the  man  bis  siekness  ? 

Mr.  Baron  Carter,  She  has  aoswered  that 
quealioD  already. 

Mr.  Ward.  'Did  be  make  any  complaint? 

Mrs.  Butler,  He  complaiued  his  legs  were 
sore  with  the  irons ;  1  saw  his  legs  when  his 
stockinga  were  off^  in  the  sick  ward,  and  his 
legs  were  swelled,  the  irons  being  too  tight  for 
him. 

Mr.  Baroo  Carter,  Will  you  ask  her  any 
questions? — Acton,    No,  my  lord. 

Nicholas  Purden  sworn. 

Mr.  Ward.  Do  you  know  the  Strong  Room  7 

Parpen.  1  was  in  it  several  times,  when  two 
unhappy  men  were  in  it,  who  came  from  the 
King's -bench.  Every  time  it  rains,  the  rain 
runs  through,  and  there  stagnates,  till  it  dries 
through  the  boards. 

Mr.  Baron  Carter,    When  was  that? 

Purden.    About  a  year  and  a  half  ago. 

Mr.  Baron  Carter.  That  is  short  of  Sine  time 
laid  in  the  indictment. 

Mr.  Ward,    I  allow  it  short  of  the  tim& 

Edmund  Cummins  swonlk. 

■Mr.  Ward,  6i?e  an  account  of  what  you 
know  of  Newton. 

Cummins.  I  remember  Newton's  being  put 
in  the  Strong  Room ;  at  that  time  it  rained  in, 
and  settled  Mween  the  joists. 

Mr.  Ward,  Did  it  ram  in  when  Newton  was 
there? 

Cummins,  It  did  rain  in  then,  and  so  it  did 
when  J  was  there. 

Mr.  Ward,    Had  Newton  irons  on  ^ 

Mr.  Qummins,  I  saw  him  in  irons  in  the 
Strong  Room. 

Air.  Ward.    What  kind  of  a  place  was  it  ? 

Cummins,  It  was  wet  and  dirty,  the  rain 
coming  through  at  that  time ;  and  it  was  not 
fit  to  put  any  person  into. 

Mr.  Ward,    Was  it  a  wholesome  place  ? 

Cummins,   No. 

Mr.  Ward,    We  shall  call  no  more  wit- 


Mr.  Baron  Carter,  Now,  prisoner,  ssy  what 
you  will. 

Acton.  On  the  36th  day  of  July,  Hartness 
and  Newton  broke  out  of  gaol,  and  were  re- 
taken in  Kent,  and  brought  to  the  gaol ;  and  1 
dbpatcbed  a  messenger  to  Mr.  Darby,  to  know 
if  he  would  hare  them  put  in  irons ;  and  he 
seat  word  back,  tbev  should.  They  were  not 
pot  in  that  night,  out  were  put  in  irons  the 
next  day,  ancT  went  about  the  yard  ;  and  in 
abont  eight  or  nine  davs  time  were  discharged. 
Newton  was  afterwards  taken  ill,  and  put  in  the 
aiakward,  and  there  died. 

Bobert  Eohnts  sworn. 

Aeton,  Please  to  ask  him,  what  he  knows 
sf  Newton. 


Mr.  Baron  Carter,  Give  an  account  of  what 
you  know. 

Holmes,  Newton  escaped  out  of  a  room  in 
the  park,  and  was  retaken  and  broug[ht  to  the 
gaol,  and  1  helped  one  of  them  down  into  the 
lodge,  and  Acton  bid  me  go  to  Mr.  Darby,  lo 
know  how  to  dispose  of^ them :  and  Darby'e 
orders  were  to  iron  them,  and  pot  them  in  the 
Strong  Room. 

Aeton,  Please  to  ask,  my  lord,  if  he  brought 
the  message  back  to  me,  or  any  other  person. 

Holmes,  I  came  back  to  Acton,  and  told 
him,  that  Mr.  Darby's  orders  were  to  have 
them  put  in  the  Strong  Room,  and  ironed; 
and  the  next  day  they  were  put  in  irons  by 
Greenway  and  Nichols. 

Acton,  Did  Darby  come  there  the  next 
day?--flb/wci.  Yes. 

Acton,  Please  to  ask,  if  they  wera  locked 
up  and  nnkcked,  as  the  rest  of  the  prisoners. 

Holmes,    Yes,  they  were. 

Mr.  Baron  Carter.  What  irons  had  they  on  ? 

Holmes,  Common  irons,  as  the  felons  used* 
to  wear. 

Mr.  Baron  Carter,  How  long  wera  they 
confined  there  ? 

Holmes,    Seven  or  eight  nights. 

Mr.  Baron  Carter.  What  day  did  they  oome 
in?— flolmei.  OnaThursdav. 

Mr.  Baron  Carter.  How  long  were  they  in 
irons? — Holmes.  Seven  or  eight  days. 

Mr.  Baron  Carter.  What  condition  of  health 
were  they  in  then? 

Holmes.    In  perfect  good  health. 

Acton,  How  long  did  Newton  continuoso^ 
after  he  was  taken  out  of  the  Strong  Room  ?    ' 

Holmes.  Newton  went  into  the  Duke's  ward, 
and  staid  there  six  Weeks,  and  was  in  good 
health  all  that  time ;  1  drank  with  him  several 
times,  and  played  at  trap-ball  with  him. 

Acton,  Please  to  ask,  whether  hi^  friends 
did  not  bring  him  fieoesssries.  * 

Holmes,  There  were  his  wife  and  sister 
came  to  him ;  but  Hartness's  wife  did  more 
than  either. 

Acton.   What  Was  the  cause  of  his  death  ? 

Holmes,  The  gaol- distemper  ;  there  were  • 
great  many  sick  at  that  time. 

Acton,  Were  other  persons  sick  of  the  same 
distemper  at  the  same  time  ? 

Holma.  It  is  my  opinion,  but  I  can't  be 
certain. 

Acton,  WhatthinkyonoftbeStrongRoomf 

Holmes,  I  think  it  is  the  best  room  on  the 
common  side  for  any  two  or  three  to  lie  in,  and 
1  have  known  several  desire  to  Ue  there.  . 

Mr.  Marsh,  Consider  with  yourself,  thai 
many  persons  have  said,  that  he  lay  14  or  15 
days  in  the  Strong  Room,  and  was  tncn  carried 
to  the  sick  ward ;  and  yon  say,  thai  be  was  six 
weeks  in  the  Duke's  ward. 

Holmes,  It  was  when  be  was  taken  out  of 
the»Strong  Room,  and  carried  to  the  Duke's 
ward,  ha  got  his  illness,  to  the  best  of  my  know- 
ledge. . 

Mr.  MarsA.  When  was  ha  taken  after  tbs 
escape? 


S95] 


S  GEOUGE  IL 


Ttud  ff  Willum  Adan^ 


[598 


Solma.  Hft  wm  takem  the  latter  end  of  Au- 
gust 

Mr.  Marth.  WbcD  was  he  pat  in  the  Strang 
Room? 

MQlma.  He  was  bcouffht  to  the  gaol  the 
litter  end  of  August,  aad  put  in  the  Stroag 
Room  on  a  TburMay. 

Mr.  Manh,  How  teg  did  be  continue  in 
the  Strong  Room  f 

HoksM.  Heeontinued  there  eight  nights^ 

Mr.  Marth,  Was  he  siok  theie F 

jfo/iitfs.  He  was  not. 

Mr.  AfarsA.  What  dav  did  he  die  on  f 

fiolmM.  I  otMi't  tell  what  day. 

Mr.  IfarsA.  Po  you  knew  the  amntb  P 

Helmet,  He  died  in  November. 

Attpn,  Please  to  ask,  whether,  when  his 
aister  or  Hartness*s  wife  visited  him,  he  made 
any  eemplaints  to  them.*— JVoAnef .  No. 

Mr.  Manh.  What  aort  of  a  plaee  is  the 
Ouke's  ward  ? 

Moknu,  It  ia  a  plaoe  that  will  oofttain  thirty 
or  fbny»  and  there  are  aa  many  put  in  on 
nights ;  it  is  the  common  place  where  people 
9f^  put  into  when  the?  come  into  the  gaol.  I 
imagine  he  got  hts  iltness  there. 

Mr.  Martk,  How  kmg  did  he  Ke  in  the  sick 
ward  hfsfoM  he  died? 

Holmes,  1  did  net  tisit  hisk 
^  Mr.  Baron  Carter,  If  yoo  can,  ascertain  the 
time  he  died. 

Mr.  Ifeirsl.  I  ask  yon  wbe»  he  was  carried 
to  the  Strong  Room,  and  bow»  long  he  can- 
tinned  there! 

Holmes,  fie  was  carried  into  the  Strong 
Room  on  Thiursday  night,  and  oontinued  these 
lltt  Thursday  seNiiiighl. 

Mr.  WoskL  Whei«  did  he  go  afterwards  ? 

HoiSsies.  From  the  Strong  Room  he  went 
into  the  Duke's  ward,  and  ooatiiraed  there  six 


Mr.  Ward,  Are  yon  sure  he  eontmaed  there 
six  weeks? 

HolmM.  I  ana  sure  he  contmued  there  above 
H  month. 

Mr.  Ward.  What  service  have  you,  or  what 
eapaeitv  are  von  in  ?  Do  yon  serve  in  the  gaol 
under  Acton  r 

Holmes.  None.  By  Mr.  Darby's  leave  I 
have  a  lodging  there. 

Mt.  Ward.  Yoasay,  prisoners  have  chosen 
to  lie  in  the  Strong  Hoom  ;  pray  name  one. 

Holmes*  Capt  Thompson  desired  me  to  go 
In  MTi  Acton,  to  let  him  lie  there. 

Mr,  Beron  Carter,  When  was  the  Strong 
Room  built? 

Hohna.  it  has  been  built  about  four  years, 
yatber  moiew 

Mr.  Ward.  How  many  years  ago  is  it  that 
^ou  were  speaking  of  Newtoiv? 

f[olrpcs.  About  three  years. 

IU}bert  Walter  sworn, 

Mr.  Baron  Carter*  What  do  yoa  know  of 
Newton? 

Walter.  After  he  was  retaken,  he  was  put 
in\o  tbp  Stropg  Rooui  and  r^maiQed  mto 
J 


eight  days,  and  then  was  put  into  the  Duke's 
ward,  and  continued  there  fire  weeka. 

Mr.  Baron  Carter.  What  conditien  was  he 
in  ? — Waiter,  He  never  com  plained  for  want. 

Mr.  Baron  CaHer.  What  disteovper  had  he  ? 

Walter.  It  was  commonly  eaid,  the  gaol 
distemper. 

Mr.  Baron  Carter.  What  do  you  think  of 
the  Strong  Room? 

Wi^er.  i  have  worked  many  a  day  and 
many  a  week  in  it,  and  aaked  it  as  a  favor  to  ho 
there. 

Aeton.  Had  Newton  a  bed  there  ? 

Walter.  Newton  had  a  bed,  I  lent  it  him. 

Acton.  Was  Newton  confbied  there  oob- 
tinuallv,  orletout? 

Walter.  He  was  locked  up,  and  let  out  as 
we  were. 

Mr.  Marsh.  When  did  Newton  die  f 

Walter.  I  ean*t  tell  justly,  iu  about  tCB  er 
twelve  weeks  after  be  wan  retaken. 

Mr.  Marsh.  When  was  he  retakes  f 

Walter.  The  latter  end  of  August. 

Mr.  Marsh.  When  did  he  die  P 

Walter.  He  died  in  November,  to  the  best  of 
my  knowledge. 

Mr.  Marsh.  How  long  did  he  eestiniie  is 
the  Strong  Room  f 

Walter.  Seven  or  eight  days. 

Mr.  Marsh.  When  was  he  putin  the  SCrone 
Room?  ^  ^ 

Walter.  The  next  mornbg  after  he  was  re- 
taken. 

Mr.  Mttpth.  .  How  long  did  ho  eontmue  in 
the  Duke's  ward? 

Walter.  A  roonlh  or  five  weeka,  and  thea 
was  removed  into  the  sick  ward. 

Mr.  Marsh.  How  long  did  be  lie  there  P 

Walter.  He  lay  in  the  sick  ward  five  or  six 
weeks,  or  more. 

Mr.  Marsh.  Did  he  make  any  complaint  to 
you? 

Waker.    I  never  conversed  with  him. 

Mr.  Marsh.  When  you  worked  in  the  Strong 
Room,  had  Vou  any  other  place  to  vrork  in  f 

Walter.  I  had  another  place  to  wmlc  is,  in 
Geoige's  ward,  but  1  was  bunted  about  bj 
other  prisoners.  I  would  choose  to  lie  there, 
and  have  lain  there  for  a  week  together,  rasher 
than  lie  in  a  place  where  there  are  thirty  or 
forty ;  for  it  is  better  to  lie  in  a  <dea|i  p»ce 
where  there  are  not  so  many. 

Mr.  Ward.  You  say,  you  ftimtahed  Thomp- 
son with  a  bed ;  how  came  you  to  hsive  a  bed 
to  spare? 

Walter.  I  purchased  several  beds,  and  let 
them  out  to  hire. 

Mr.  Baron  Carter.  He  said  he  sent  in  a  bed 
like  an  upholder. 

Mr.  Ward.  1  was  really  surprized^  that  a 
prisoner  ahould  have  more  dian  one. 

Sarah  Hartn^uwvfonu 

Acton.  Please  to  asl^.  if  s^e  was  in  the 
Strong  Room  when  Newton  was  there^  if  he 
had  a  bed. 

Mr.  Qaron  Qartcr,  What  aay  yow  to  ^mtf 
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Martmm.  I  ma  in  the  roon^  with  NewtoD, 
Bd  be  had  a  bed  there. 

Mr.hmna  Carter.  Had  be  liberty  to  go  out? 

Hartneu.   He  bad  liberty  to  go  oat  of  days. 

Mr.  Banm  Carter.  Wbeo  he  went  ont  of  the 
J  Room,  where  did  be  go  ? 

Hartnm.  1  think  he  went  into  theatek  ward. 

Mr.  Baron  Carter,  When  he  went  out  of 
that  room,  how  wat  he? 

Hartneu.  Very  well. 

Mr.  Baron  Carter.  How  long  after  was  it 
before  he  was  taken  ill  ? 

Hartneu,  He  waa  not  taken  ill  in  three 
vreeka  after. 

Mr.  Baron  Carter.  Where  did  yonr  buaband 
e^o,  when  he  left  the  Strong  Room? 

Hartneu.  Into  the  Petilioning-room. 

Mr.  Baron  Carter,  How  long  did  Newton 
liTe  afttr  he  went  out  of  the  Strong  Room  f 

Hartneu,  Six  weeks,  or  better. 

Acton.  Please  to  ask  her,  if  one  captain  De« 
lagoH  waa  not  there  at  the  same  time  r 

Hartneu.  He  was;  and  my  husband. and 
HewtoD  were  rery  glad  that  they  were  fa- 
▼oored  so  moch,  in  having  so  good  a  gentle- 
man with  them,  he  having  candle  there. 

Mr.  Baron  Corner.  What  sort  of  a  place  was 
the  Strong  Room  ? 

Hartneu.  It  was  clean  and  dry;  I  conld 
iMve  wished  my  bosband  there  all  the  time. 

^cfofi.  Please  to  ask,  my  lord,  whether  she 
ever  heard  them  complain  of  ill  usage  f 

Hartneu.  No. 

Mr.  Baron  Carter.  Did  Newton  compfatin 
that  the  irons  had  bort  his  ^p,  and  that  they 
were  swelled  f'^Hartneu,  No. 

Mr.  Baron  Carter.  Who  were  thelronstaken 
off  by? 

Hartneu,  They  were  taken  off  by  Darby's 


Aeton.  Please  to  ask,  if  Newton  ever  oom- 
ptaiDedofrnt? 

Hartneu.  1  nercr  heard  him  say  a  miss 
wordof  yoa. 

Aeton.  Please  to  ask,  my  lord,  if  she  ap- 
pfied  to  Darby  to  have  the  nrons  taken  off. 

Hartneu.  I  went  to  Darby  on  a  oonrt  day» 
and  he  said,  he  would  hare  tbem  off. 

Mr.  Ward.  Who  do  you  lire  with  ? 

Hartneu.  One  col.  Brown. 

Mr.  Ward.  Where  does  he  live? 

Hartneu.  He  fives  in  CfaarlesHrtroBt,  CovenC- 
gsroeo. 

Mr.  Ward.  How  comes  it  that  you  live  with 
colonel  Brown? 

Hartneu,  I  am  servant  to  cotonel!  Brown. 

Mr.  Ward.  What  is  your  husband  ? 

lfar<iie».  Re  is  cook  to  the  captain  of  a 
shi^ 

Air.  Ward,  Where  did  Newton  lie  after  he 
came  out  of  the  SCronff  Room  ? 

Hartneu.  Bty  hnsDond  and  Newton  were 
bedfeltows. 

Mr.  Ward,  fexpected  you  worse  than  I  find 
yoo.  After  yonr  bnsband  came  oat  of  tb^ 
vtrong-  Room,  where  was  he  carried  to  f 

Hertneu,  To  the  Petitiomng-nom, 


Mr.  Wsfcr.  Was  vour  hilsbind'  ill  the  sick 
ward?— JEfar^neti.  lio. 

Mr.  Ward,  How  conld  they  lye  together? 

Hartneu.  I  spoke  of  this  bef6re  they  went 
out 

Mr.  Baiwi  Carter.  She  does  not  say  a  word 
aa  to  the  Strong  Room  ;  one  lay  in  the  peti- 
tioniog-room,  and  the  other  in  the  sick  ward. 

Mary  Berkley  sworn. 

Aeten,  Do  yon  remember  Newtott  being  in 
the  Sb^ng  Room  f-^-Berkiey.  I  do. 

Acton.  Had  be  a  bed  there  ? 

Berkley.  He  bad. 

Acton.  What  kind  of  s  place  is  the  SCronfir 
Room?  * 

Berkley,  It  is  a  boarded  room,  and  Hoored 
at  bottom ;  it  was  every  day  washed ;  I  wash* 
ed  it. 

Mr.  Baron  Carter:  Did  he  not  oomplahi  of 
sny  hardship?— Berlk/jf.  No. 

Mr.  Bsron  Carter,  Where  did  he  go  WiheA 
be  came  out  of  the  Strong  Room  ? 

Berkley,  He  went  into  the  Duke's  ward. 

Mr.  Baron  Carter,  How  long  was  be  there  ? 

Berkley.  Smren  ^eeks. 

Mr.  Baron  Carter.  Where  did  Newton  fidl 
ill? 

Berkley.    In  the  Duke's  wssj^. 

Mr.  Baron  Carter,  Did  you  see  Newton 
when  sick? 

Berkley.  1  did  see  him,  I  wu  nurse ;  his 
distemper  was  tbe^gtiol  distemper,  an  ague  and 
fever ^  he  was  taken  jll  with  a  shivenng  and 
shaking. 

Mr.  Baron  Csrfer.  Did  you  look  after  Um 
an  the  time  be  trss  ill  t^BerkUy.  Yes. 

Mr.  Baron  Carter.  When  did  he  die? 

Berkley.  He  died  in  Novembef . 

Mr.  Baron  Carter,  Did  he  complain  of  any 
hard  usage? 

Berkley.  No ;  he  went  abont  with  his  fetters. 

Aeten,  DidfOn  see  him  after  he  died? 

Berkley,  YtiS,  1  washed  him ;  h%  was  ^  very 
clever,  clean  ^tmse^  without  spot  or  blemish. 

Mr.  Marek.  Did  you  see  no  marks  of  the 
irons?— B«rA/^.  No. 

Mr.  Marth.  Did  you  wash  the  Strong  Room 
with  the  water  that  fell  from  the  heavens? 
You  dried  it  uf  ^ 

Mr.  Baron  Carter.  Did  it  rain  in? 

Berkley.  It  never  rained  hi  there;  it  was  a 
di7,  neat  place. 

Mr.  Ward.  Have  you  no  office  hi  the  gaol? 

Berkteo.  I  looked  afhnr  the  sick. 

Mr.  Ward.  Had  vou  any  allowance  asiinrse^ 
and  by  whom  odd  r 

Berklnf.  I  bad  no  allowance. 

Mr.  Ward,.  Had  you  nothing  paid  you? 

Berkley.  Who  should  pay  me? 

Mr.  Ward.  What  did  yoo  do  it  fbr  ? 

Berkley,  'l  did  it  for  Christianity  sdte. 

Mr.  Baron  Carter.  Did  Actonmake  yoa  any 
allowance  f 

Berkley,  I  had  three-penoe  a-piece  fh>m  the 
people  that  came  into  the  wartfy  which  was 
poHtalthebnv. 
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Mr.  Ward,   Had  ypa  notbiog  but  three* 
pence  f — Berkley*  No, 
.  Mr.  Ward.    Who  was  you  appointed  by  ? 

Berkley.   The  men  in  the  gaol  chose  me. 

Mr.  Ward,  How  came  they  to  choose  you  P 

Berkley.  They  took  me  to  be  a  sober, 
modest  woman,  and  so  chose  me. 

Mr.  Baron  Carter,  You  see  you  have  an 
answer ;  she  is  a  sober,  modest  woman. 

Mr.  Ward.  But  it  is  difficult  to  get  the  truth 
•ut  of  h^r. 

John  Boswell  sworn. 

Acton.  Did  von  build  the  Strong  Room? 

Botwell.  IM;  it  was  made  to  put  pirates  in. 

Acton.  Is  it  a  wholesome  place  P 

Botwell.  It  is  a  very  wholesome  place ;  it 
is  nine  inches  from  the  ground. 

Mr.  Baron  Carter.  Is  the  common  sewer 
tinder  it  P 

BotwelL  It  is  not,  it  is  twenty  (four  feet  from  it. 

Mr.  Baroo  Carter.  How  come  you  to  know 
It? 

BonotU.  Because  I  measured  it  several 
limes. 

Acton.  Was  there  a  coTerinff  at  the  top  ? 

BotwelL  It  was  covered  with  whole  deals, 
^and  pitched  and  tarred. 

Mr.  Morris  sworn. 

Acton.  Do  you  know  the  Strong  Roood  P 

Morrii.  I  do,  and  it  is  belter  than  any 
ground-room  on  the  oommoi^flide;  there  is  a 
•tep  up  above  the  surface. 

Aetqn.  Please  to  ask  htm,  what  business  he 
IS? — idorrit.  I  am  a  carpenter. 

Mr.  Baron  Carter,  How  is  the  room  cover- 
ad? 

Morrit.  With  boards,  and  I  think  there  ia  a 
tarpaulin  at  top. 

Mr.  Baron  Carter.  How  near  is  the  common 
newer  to  it  P 

Morrii.   It  is  above  eighteen  feet  from  it. 

Mr.  BaroB  Carter.  Is  it  offensive  P 

Morris.  I  don't  think  there  is  any  {bing  of- 
fensive. 

Mr.  Ward.  Do  vou  know  when  it  was  built  P 

Morrit.  It  was  built  about  four  or  five  years 
•go. 

■  Overtton  twom. 

Acton.  What  did  you  hear  Mr.  Demote!  say 
concerning  me? 

Overtton.  1  heard  Mr.  Demotet  say,  be 
would  hang  Acton,  right  or  wrong,  to  be  an 
exam^e  to  all  other  gaolers ;  and  that  he  was 
maintained  by  some  ffentlemen  to  bang  him. 

Mr.  Ward.  How  long  ago  was  it  that  you 
heard  him  say  this  ? 

Oterston.  It  was  the  fourteenth  day  of  July 
last,  in  the  cellar  of  the  Fleet  prison.' 

Mr.  Marsh.  How  came  you  to  be  in  the 
Fleet? 

Overtton.  I  went  backward  and  forward  to 
the  Fleet. 

Mr.  Marsh.  What  are  you  ? 

Overtton.  A  servant,  I  live  in  Fetter-lane. 
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Mr.  Demotet  was  called,  to  confront  Otento^, 

Mr.  Marsh.  Do  you  know  that  woman? 

Demotet.  I  do. 

Mr.  Marsh.  What  was  it  you  said  to  hv? 

Demotet.  I  said,  I  would  say  notbiog  but. 
the  truth,  and  do  nothing  but  what  the  law  re- 
quired. 

Mr.  Marsh.  Overston,  What  was  it  Denotet 
said  to  you  ou  the  14th  of  July,  in  the  Fleet 
prison  P 

Overston,  He  was  in  the  cellar  there,  ud 
said  be  would  swear  against  Mr.  Acton,  rijbt 
or  wrong,  in  order  to  make  an  example  of  bifD. 

Deomtet.  I  said,  I  would  say  what  was  Irutb. 

EUxaheth  Clayton  sworn. 

Acton.  What  did  you  hear  Demotet  sa^? 

Clayton.   In  the  cellar  in  the  Fleet  pnsoo? 

Mr.  Marsh.  Mistress,  hold;  werenotyoaa 
prisoner  in  the  MarshalseaP  . 

Clayton.  1  was  a  prisoner  there  twelu 
months  ;  but  hearing  that  Demotet  bad  sworn 
against  Acton,  I  had  a  mind  to  talk  with  him 
about  it;  and  he  said,  that  Acton  had  killed  a 
hundred,  and  that  he  would  be  reveoged  of 
him,  if  be  swore  himself  to  the  devil. 

Mr.  Marsh,  She  was  a  prisoner  in  the  iUar- 
shals^,  how  came  she  into  the  Fleet  P 

Mr.  Baron  Carter.   How  came  you  there? 

Clayton.  I  went  to  Mrs.  Overston,  she  was 
at  one  Mr.  Solas  wife's. 

Demotet.  (In  a  passion.)  She  is  an  old  i«vd, 
and  brought  wheres  to  Sohis. 

Mr.  Baron  Carter,  You  must  not  behaie 
yourself  ill  to  witnesses.    . 

Demotet.  What  she  has  said,  is  not  trae. 

John  Hull  sworn, 

Acton,  Please  to  ask  him,  what  Demotet  de- 
clared to  him. 

Hull.  Mr.  Demotet  declaved,  that  he  would 
hang  Acton  right  or  wrong,  to  be  an  sxaople 
to  all  other  gaolers. 

Mr.  Ward.  There  is  a  very  remarkable  dif- 
ference in  the  witnesses,  in  relation  u>tbe  plice 
the  man  was  supposed  to  gp  to^  after  becaoie 
out  of  the  Strong  Room. 

Mr.  Bairon  Carter.  Gentlemen  of  tbe  jorVt 
the  prisoner  at  the  bar  stands  indicted  for  toe 
munler  of  Robert  Newton ;  the  indictmeotfeU 
forth,  that  he  put  him,  against  his  will,  into  * 
place  called  the  Strong  Room,  and  kept  bus 
there  fourteen  days ;  that  there  were  ttnwbol| 
some,  noisome  smells ;  that  it  was  damp  >od 
wet,  and  that  he  got  a  distemper  there  wbeiej 
of  he  died.  To  prove  this,  they  called  seveni 
witnesses.  The  first  was  captain  Tudman ;  be 
says,  that  )ie  knew  Newton  and  Hartoess,  m 
that  they  broke  out ;  and  in  a  month  or  ts^ 
after,  Newton  was  taken  again,  and  broofD* 
into  the  lodge,  and  ironed,  and  then  carriea 
into  the  Strong  Room ;  he  says,  that  tbereif  a 
little  hole  to  put  in  drink  ;  and  says,  that  before 
Newton  went  into  this  place,  he  was  s  bai^ 
strong  young  fellow. 
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Carr ;  he  nys,  that  be  mw  Newtou  in  tbe 
Marahaleea :  that  he  eame  ironed  out  of  Ihe 
lodge,  md  that  he  was  brooght  out  by  Ro^eni, 
and  carried  to  the  Strong^  Room^  and  be,  and 
Hai^neae,  riemahied  tliere  two  court  days ;  that 
N««rton  was  a  stroofr,  hale  fellow,  and  that  he 
M\  ill  in  the  Strong  Room ;  gentlemen,  it  was 
of  tbe  gaol  distemper,  which  he  thoui^bt  the 
jaaodice,  such  as  tbey  were  used  to,  no  un- 
common disease.  He  was  asked  then,  whe- 
ther the  Strong  Room  was  opened  on  days, 
and  locked  up  on  nights ;  be  says,  that  alter 
two  or  three  days,  tbe  door  jras  opened  on  days. 
—He  says,  gentlemen,  that  there  was  no  drain 
to  <;mrry  off  the  water;  that  the  sun  does  not 
▼isit  it ;  that  it  is  built  in  a  comer  in  tbe  yard, 
and  the  son  does  not  shine  upon  it,  and  says, 
that  wet  comes  from  the  top;  that  he  was  with 
Kevrtoo  a  week  before  be  died,  and  Newton 
aaid,  that  tbe  confinement  was  tbe  occasion  of 
his  death,  and  the  witness  thinks  so  too.  He 
aaya,  gentlemen,  Hartncss  was  all  the  time  in 
the  Strong  Room,  and  ironed,  and  caught  no 
diBlerofier. 

£dward  PhiHips  says,  that,  he  knew  tbe 
Strong  Room;  that  there  is  a  sort  of  a  pool, 
where  tbe  water  settles,  that  comes  from  the 
nccessary-hoose  that  is  under  it,  so  makes  it 
damp:  and  says,  that  it  was  sometimes  open: 
That,  upon  asking  him  his  opinion,  if  there 
were  any  noisome  smells,  he  says,  that  it  was 
a  noisome  place,  and  not  fit  for  a  human  crea- 
lure  to  be  in.  He  says,  that  tbe  irons  were 
small,  and  he  belieres  Newton  was  in  tbe 
Strong  Room  ten  or  twelre  days,  and  that  it 
was  so  long  before  be  was  taken  ille  that  Hart- 
nesi  was  not  so  strong  a  man  as  Newton,  and 
be  received  no  injury  by  being  there;  but 
that  Newton's  confinen»ent  was  the  occasion  of 
his  siokness. 

» Robert  Smith  says,  that  he  knew  Newton ; 
that  he  was  a  lusty,  hale  man ;  but  be  can't  say 
that  he  was  sick  m  tbe  Strong  Room ;  be  was 
in  it,  and  saw  it  opened. 

Mr.  Demotet  says,  tliat  he  knew  Newton : 
that  he  broke  out,  and  was  retaken,  and  was 
put  m  tbe  Strong  Room,  and  continued  there 
fourteen  or  fifteen  days,  on  the  ground,  without 
baring  a  bed ;  that  he  came  out  of  the  lodge 
irooed,  and  Acton  came  and  followed  him,  and 
saw  him  kwked  up  in  the  Strong  Room;  that 
his  wife  came  to  see  him,  and  be  died  in  three 
or  foor  days  after  be  came  into  the  sick  ward ; 
and  that  the  occasion  of  his  death  was  rermin 
and  lice;  that  tbe  water  came  in  at  the  top, 
and  it  was  not  fit  to  put  a  man  in ;  that  the 
floor  waa  bad.  Be  says,  that  be  himself  was  in 
tbe  Strong  Room  about  ten  minutes,  and  it  was 
Infested  with  rats. 

Martha  Johnson ;  she  says,  she  nerer  saw 
bun  confined. 

John  Johnson ;  he  says,  that  be  saw  New« 
too  once  in  the  Strong  ffoom ;  that  it  is  a  close 
place ;  that  there  is  no  air,  and  it  has  tbe  same 
noisome  smell  as  tbe  common  side,  and  the 
door  was  opened  for  him  to  go  and  share  him. 
Both  Butler  says,  that  she  knew  Newton : 


that  he  was  retaken  and  put  in  the  Sboniif 
Room ;  that  irons  were  pot  on  his  legs ;  that 
he  fell  sick  there,  and  died  in  three  or  four 
days  ID  the  sick  ward ;  that  she  can't  tell  tbe 
occasion  of  his  death,  unless  tbe  injury  caused 
ftom  his  confinement.  She  says,  that  the 
Strong  Room  is  boarded  at  tbe  top,  but  that 
tbe  rain  comes  in.  Gentlemen,  she  says,  what 
was  not  mentioned  before,  that  he  complained 
of  his  legs. 

Nicholas  Porden  said  nothing  to  the  per* 
pose. 

Cummins  said,  that  it  was  an  ugly  room  ; 
that  it  was  nerer  swept,  and  was  wet  and  dirty. 

This  is  the  substsnce  of  the  eridenee  for  the 
kiosr. 

The  prisoner  is  insisted  open  to  be  a  serene 
man ;  it  is  said,  that  he  nut  Newton  into  this 
place ;  now  says  be,  if  1  did  not  do  it,  I  am 
not  affected. 

What  was  the  eonse^nence ;  if  be  did  not 
put  him  into  irons,  he  put  him  in  tbe  Strong 


Holmes,  tbe  first  witness  for  the  prisoner, 
says,  he  was  there  when  tbe  man  came  back', 
and  said,  that  Darby  ordered  him  to  be  put  in. 
irons ;  admit  he  bad  given  orders,  the  irons* 
were  not  of  so  extraordinary  a  weight ;  the 
room  was  not  so  bad. 

The  witnesses  called  for  tbe  khig  all  agree^ 
that  be  fell  ill  in  the  Strong  Room  ;  now  ihe 
witnesses  for  tbe  prisoner  will  shew  yon,  that 
the  man  was  taken  out  of  the  Strong  Room, 
and  was  taken  into  the  Duke's  ward,  where  be 
remained  a  considerable  time ;  that  when  Hart- 
ncss and  Newton  were  uneasy  under  the  irons, 
they  desired  to  bare  relief,  and  applied  to 
Darby,  and  he  ordered  the  irons  to  be  taken 
off.  'rhatisa  confirmation  that  Darby  baif 
tbe  sole  power.  This  is  the  manner  of  the  ert « 
dence  in  his  farour.  If  Darby  did  do  it,  Acton 
was  not  to  answer  for  it. 

The  first  witness  is  at  a  loss  as  to  tbe  time  of 
the  man's  death.  When  he  came  in,  accord* 
ing  to  the  eridenee  giren  for  the  king,  he  re* 
mained  fourteen  or  fifteen  days  in  tbe  Strong 
Room,  and  was  carried  to  the  sick  ward,  and 
died  in  three  or  four  days. 

Holmes  says,  be  was  in  rery  good  heahh ; 
be  drank  with  him  sereral  times,  and  played 
at  trap- ball;  and  he  belieres  he  remained  six 
weeks  before  he  died,  and  that  he  died  of  the 
gaol-distemper.  He  says,  that  he  was  re- 
taken the  latter  end  of  August,  and  died  in  No* 
rember ;  here  are  two  months  complete ;  and 
the  witnesses  for  the  crown  account  but  for 
sir  weeks.  He  says,  that  it  is  the  best  room 
on  tbe  common  side  for  two  or  three  to  be  in  ; 
and  that  sereral,  of  bis  own  knowledge,  de« 
tfred  to  be  there.  Tbe  counsel  pressed  hini 
rery  much,  to  name  any  one  person  that  was 
.  there,  by  bis  own  desire ;  so  be  said,  that  one 
Thompson  was  there.  He  says,  that  it  conld 
not  rain  through,  because  it  was  just  built. 

Waller  says,  that  he  knew  Newton  in  the 
Dnke's  ward ;  and  says,  that  be  war  there  about 
foor  weeks;  that  he  heard 
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■liiftlybiitiiiflbelbrelMWiicaxfiedlhere:  H« 
BBi  a  good  opinion  of  tb«  Strong  Boom,  nnd 
ro^noflted  to  work  there,  ond  says,  that  he  lei 
Newton  have  a  bed;  which  oontradid*  all  the 
other  evidenoea.  He  was  asked  about  the 
beds,  and  said^  that  he  got  thein  by  his  savings, 
and  that  he  let  then  out  to  hire. 

Hartness  says,  that  she  known  very  well  that 
Newton  had  abed,  and  her  husband  and  he  lay 
together,  and  a  captain  was  there ;  that  she 
never  loond  the  roooa  wet,  nor  anv  thing  Hke 
it ;  that  they  went  ont  of  days,  and  wereloek- 
ed  up  in  the  Strenff  Rooaa  of  nights;  that 
Newton  was  six  weeks  or  two  noonths,  beibre 
ho  died,  in  tho  Duke's  ward ;  that  her  husband 
received  no  damage.  She  says,  that  it  was  a 
cInaAroom ;  that  she  never  heard  Newton  com- 

Slain  of  his  irons,  or  ill  usage  of  the  prisoner, 
he  says,,  that  she  wenA  to  Darby  to  have  the 
irons  taken  off,  and  he  ordered  them  to  be  taken 
oC  while  she  stood  by,  and  gave  direetions  ac- 
cordiogly. 

Burton;  she  says,  that  she  saw  Newtoo  in 
th^  Strong  Roooi,  and  she  saw  a  bed ;  so  there 
ar^  three  witnesses  as  to  that.  She  says,  she 
washed  Ihct  room  every  day ;  it  is  very  eztrar 
ordinary,  after  so  many  have  swore  it  to  be 
▼ery  dirty.  She  says,  that  he  never  did 
complain  of  the  prisoner;  that  he  went 
into  the  Duke*s  ward  for  seven  weeks;  that 
sh0  was  'nnrse,  and  that  he  died  in  No- 
Tember,  4ad  died  of  an  ague  and  lever ; 
thai  she  laid  him  out,  and  never  saw  a  finer 
corpse ;  and  that  the  rain  never  came  into  the 
Strong  Boom.  lo  order  to  take  off  part  of  her 
testimony,  she  was  asked.  Whether  she  was 
not  obliged  to  the  psisoner  at  the  bar?  She 
said,  that  she  was  nurse,  and  that  she  had  three 
fence  a-niece  of  those  she  took  care  of; 
and  that  sho  was  chosen  by  the  free  ele<^ion  of 
the  nrisoners. 

The  prisoner  called  two  or  three  othem,  to 
the  Strong  Room. 

BosweS  says,  he  buiU  it,  and  that  it  was 
Tory  wholespmn*  and  it  was  twenty  four  foot 
Irom  tlie  common  sewer. 

Morris  aays,  the  Strong  Room  was  very 
wholesome,  and  that  it  was  better  than  any 
gronnd-room  on  the  common  side,  and  that 
there  was  a  tarpaulin  at  top». 

Ovemton  was  called  to  impeach  the  credit  of 
Demptet.  She  says,  that  in  the  Fleet  cellar, 
ahe  heasd  him  say,  that  ha  would  hang  Anton 
right.or  wvong,  as  an  eiamplo  to  ottai  gaolsm^ 


to  deter  tbeoa  ftom  being  ragaes.  The  pn- 
soner  called  two  others.  Elizabeth  Ckvtoo; 
she  heard  him  say,  that  he  wookl  hai^  AMb, 
though  he  sent  himself  to  the  devil ;  and  the 
other,  John  Hull,  heard  him  say,  that  he  woaU 
hang  Acton  right  or  wrong.^^DemoteA  bcii|; 
call^  to  confront  these  witnesses,  deotet  In 
ever  laid  what  they  assert  he  did. 

This  is  the  evidence  on  both  sides ;  tbere- 
fort  you  will  consider  if  Acton  oanssd  btm  to 


be  put  into  the  Stron|[  Room ;  for  if  he  did  inl, 
then  he  must  be  ac<)uitled :  If  he  did  pot  hin 
in,  you  are  to  consider,  whether  this  place  a 
such  a  place  as  Ihey  have  set  forth. 

There  is  not  a  single  witness  for  the  kkf 
that  does  not  give  the  same  acesnot  of  tbc 
Strong  Room  I  It  is  pretty  extraordinsry,  lint 
to  a  man  the  witnesses  should  renaio  in  ow 
opinion  for  the  self-same  jpnrpose;  their  wonb 
were,  that  it  was  not  it  tor  a  human  creatore 
to  be  in. 

The  witnesses  for  the  king  say,  that  btediol 
in  two  or  three  days  after  be  was  taken  oot  of 
the  Strong  Room ;  the  others  say,  thst  he  liv. 
ed  two  months  ;  therefoie  consider,  if  be  vu 
put  in  this  room»  and  it  waa  not  the  oceam 
of  his  death,  he  ought  not  to  be  found  goiity, 
in  that  he  was  very  weU  for  n  ■MNld^•MDe 
say  six  weeks  after ;  and  that  he  foUsick  sf  te 
gaol  distemper  ia  the  sick  ward. 

If  he  did  nothing  in  rtbtion  to  the  ironi,  k 
must  be  ac^tted  as  totbat 

If  the  room  was  such  as  waafit  for  a  ana 
to  be  put  in,  there  was  no  harm  in  pnttiog  bin 
inthcK. 

If  he  did  not  die  hgr  duress,  by  beiDgpiitiB 
that  room,  1  believe  he  muet  be  ao^piSted  m 
that  head. 

If  he  vsaa  pot  in  the  Strang  Room  by  AdH, 
against  his  will,  and  it  was  so  unwholflioaia 
that  he  caught  a  bad  distemper,  and  disd  of  itf 
you  most  find  him  gnilty. 

The  Jury  agreed  upon  their  Verdict  imme- 
diately, without  going  oot  of  Court. 

CI.  qfArr.  Gentlemen,  an  yen  aO  agrnd 
in  your  verdict  P^Omms.  Yea. 

C/.  of  Arr.  Who  shall  say  for  yon? 

Omitsf.  Foremaut 

Ck  of  Arr.  VKilUam  Anion,  hold  op  ^f 
hand.  (Which  he  didi)  lisok  upon  the  pfi' 
soncr.  How  say  yon,  Is  he  Guilty  of  the  felo- 
ny and  murder  whereof  he  stands  indkted;  or 
NotGftillyf— IWwnan.  Not  Goiliy. 
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485.  The  Trial  of  William  Acton,  for  the  Murder  of  James 
Thompson,  at  the  Assizes  held  at  Kingston-upon-Thames,  in 
Surrey,  before  the  Honourable  Mr.  Baron  Carter,  August  2  : 
3  George  IL  a.  b,  1729. 


Saturday^  August  Sty  1739. 

*WlLLL4M  ACTON  ha?ing  been  befoft!  ar- 
nu(2^ed  for  the  roarder  of  James  Thompson, 
and  Dieaded  Not  Guilty ,  the  counsel  proceeded 
as  follows: 

Mr.  Middleton.  My  lotd,  and  you  gentle- 
men of  the  jury,  I  am  of  opunselior  the  kiog. 
The  indictmeotsets  forth — 

We  will  call  our  witDeiBes  to  prove  the  fact 

Mr.  MarsL  My  lord,  and  you  gentlemen 
of  the  jury,  the  evidence  for  the  king  against 
the  prisoner  at  the  bar  for  murdering  one 
James  Thompson,  is  to  this  effect :  that  the 
poor  DDan  had  the  misfortune  to  be  troubled 
with  a  diabetes ;  and,  according  to  the  account 
pven  of  that  distemper,  it  does  occasion  per- 
■008  to  void  a  great  aeal  of  water.  The  pri- 
soner was  so  far  from  compassionating  of  him, 
that  be  pot  him  against  his  will  into  the  Strong 
Koom,  and  he  lay  there  ten  days  or  more  in  a 
bad  condition ;  that  no  regard  was  had  to  him ; 
he  was  tb^re  suffered  to  continue  without  a  bed 
till  his  left  side  mortified.  It  was  a  very  bad 
place.  Some  of  the  witnesses  for  the  pnsoner 
did  give  an  accoant  of  it,  that  it  was  nnilt  for 
felons  and  {lirates :  this  place  was  built  up  for 
ihemy  that  is  now  said  by  the  prisoner  to  be  the 
best  room  in  this  gaol.  One  of  the  witnesses 
in  the  last  cause  sooke  of  the  pirates  being  put 
there.  When  Thompson  was  in  this  place, 
this  was  done ;  his  roiseralde  condition  was 
represented  to  Acton,  and  he  made  use  of  a 
very  harsh  expression,  *  Damn  him,  let  him  lie 
there,  and  perish.'  We  will  call  ouf  witnesses 
to  shew  the  fact,  and  it  mnst  be  left  to  yon  to 
consider  whether  he  is  guilty  or  not. 

There  was  so  little  care  taken  of  this  man, 
that  after  he  was  carried  into  the  Duke's  ward, 
be  was  suffered  to  be  put  again  into  this  place, 
and  there  died. 

Edmund  Cummins  sworn. 

Mr.  Marsh,  Did  yon  know  James  Thomp- 
ion  ?— Cttmmifit.  Yes. 

Mr.  Marsh,  Whose  care  was  be  under  ? 

Cummins.  He  was  under  the  care  of  Acton. 

Mr.  Marsh,  Who  put  Thompson  in  the 
itrong  Room  P 

Cummins,  He  was  put  in  the  Strong  Room 
out  of  the  ward. 

Mr.  Manh,  What  wat  the  occasion  of  his 
being  put  there  P 

Cummins.  I  don'.t  know  what  was  the  reason 
of  his  being  put  there ;  but  Acton  gave  that 
reason  that  the  ward  company  complained  of 
bim. 

VOL.  XVII. 


Mr.  Baron  Carter.  He  was  asked,  who  put 
bim  into  the  Strong  Room  ?  And  he  told  yoa 
the  ward  company. 

Cummins,  My  lord,  I  could  not  say  so. 

Mr.  Baron  Carter,  I  beard  you  say  so. 

Cummins,  Mylord,!  heard  you just  now 

indulge  a  witness,  for  the  prisoner  to  explain 
herself.  I  thought  your  lordship  would  not 
take  so  much  notice  of  one  of  the  king's  evi- 
dence making  a  mistake.  I  came  here  to  speak 
the  truth ;  and  if  your  lordship  will  not  give 
me  leave  to  explain  myself,  I  will  go  down. 

Mr.  Baron  Cor/er.  Indeed  you  behave  your- 
self very  impertinently ;  but  go  on. 

Cummins,  Mf.  Acton  did  say  that  was  tba 
reason,  that -the  ward  company  complained  of 
him  for  making  water. 

Mr.  Marsh,  How  long  was  Thompson  in  the 
Strong  Room  P 

Cummins.  He  was  there  five  or  six  days ;  I 
saw  him  whilst  he  was  alive  there  ;  he  lay 
there  on. nights,  and  had  no  bed. 

Mr.  Marsh.  When  you  saw  him  there,  what 
condition  was  he  in  P 

Cummins,  1  saw  him  in  a  bad  condition, 
.  Mr.  Marsh.  Where  did  be  dieP 

Cummins,  In  the  Strong  Room. 

Mr.  Marsh,  Did  you  hear  Acton  say  any 
.thing  about  it  P — Cummins,  No. 

Air.  Marsh,  Did  you  see  htm  after  he  wat 
dead  P — Cummins,  I  did. 

Air.  Marsh,  How  long  was  he  dead  when 
yon  saw  him  P 

Cummins,  He  was  alive  over  night,  and  t 
saw  him  dead  the  next  morning.  He  bad  onlj^ 
a  night- gown  with  him. 

Af  r.  Marsh,  Did  yon  see  his  face  P 

Cummins.  His  fiice  was  disfigured  with  the 
rats ;  I  saw^the  marks. 

Mr.  Marsh.  What  was  the  occasion  o( 
Thompson's  death  P 

Cummins,  He  might  die  by  lying  in  that 
room. 

Mr.  Marsh,  What  do  yon,  in  yonr  opinion, 
believe  to  be  the  occasion  of  his  death  ? 

Cummins.  I  believe  his  being  put  there  was 
the  occasion  of  his  death. 

Mr.  Marsh.  How  soon  was  he  boried  after 
be  died  P 

Cummins,  He  was  hurried  away  in  an  hour 
or  two  after  he  died,  and  was  buried. 

Mr.  Marsh,  Whp  gave  any  orders  for  hurry- 
ing bim  away  P 

Cummins.  The  men  carried  him  away  that 
used  to  do  it. 

Mr.  Marsh.  When  was  he  carried  away  P 

Cummins.  The  very  same  uoraing  be  died  i 
in  two  hours  after. 
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Mr.  Monk.  How  long  wti  he  in  tbe  Strong^ 
Roomf 

Cummku.  Five,  six,  or  sevoo  days. 

Mr.  Monk.  Had  he  any  bed  to  he  on  ? 

Cummm,  He  had  not 

Mr.  Marik.  I  ask  yoa,  whether  you  saw 
bim  earned  to  tbe  Straiig  Raom,  and  whether 
Aetoa  was  preaent  ? 

Cummins.  Mr.  Acton  was  there ;  and  the 
man  was  onwilliog  to  go,  and  desired  to  stay  ; 
but  Acton  said,  be  should  not. 

Matthew  JBrancbm  sworn. 

Mr.  Mars^.  Did  yon  know  captain  Tboop- 

JBras^on.  I  did ;  be  was  in  the  same  ward  I 
belonged  to,  which  ia  called  Pumj^  ward. 

Mr.  Mank,   Had Jte  any  iufirmity  ? 

Brandon.  When  be  was  in  tbe  ward  he 
made  a  lUUe  water  ;  and  some  complaint  waa 
made,  and  be  was  tamed  into  tbeStroog  Room. 

Mr.  Marsh,  Did  you  visit  bim  when  he  was 
there  P 

Brdndn.   Several  times. 

Mr.  Marsh.  Did  you  hear  Acton  give  any 
orders  about  his  being  there? 

Brandon.  1  did  not 

Mr.  Marsh.  How  long  did  be  lie  there  ? 

Brandon.  Ten  days ;  then  he  was  remanded 
back  to  bis  ward,  and  lay  there  one  night ;  and 
then  remanded  back,  and  put  in  ti^  Strong 
Boom  again. 

Mr.  S[arsh.  t>id  he  tell  too  any  thing  ? 

Brandon.  He  told  me,  that  he  was  unwilling 
togo  back  tothifStroi^  Roomf  for  that  it  would 
be  his  death. 

Mr.  Marsh.  Did  you  viait  him  there? 

Brandon.  Several  times  |^  and  tbe  first  time 
I  saw  him  be  bad  nothing  to  lie  on,  and  I  fur- 
nished him  with  a  piece  ^  a  blanket,  and  after 
with  a  piece  of  a  quilt. 

Mr.  Marsh.  How  long  was  it  before  he  died 
tiiat  you  saw  him? 

Brandon.  1  saw  bun  two  days  befoce  bis 
death.  ^ 

Mr.  Marsh.  What  condition  was  he  in  ? 

Brandon,  He  could  not  stir ;  three  or  four 
days  before  he  died,  he  lay  on  bis  left  side. 

Mr.  Marsh.  Did  you  not  see  one  of  bis  hips 
Teiy  sore,  aogrv,  and  bad  ? 

Mr.  Baron  Carter:  Von  know  yon  must  not 
lead  tbe  evidence. 

Brandon.  Tbecie  was  a  tery  bad,  angry, 
forephice. 

Mr.  Marsh.  Where  was  it  ? 

Brandon.  It  was  in  one  of  bis  thighs. 

Mr»  Marsh.  When  did  you  see  it  ? 

Brandon.  It  was  so  when  he  was  in  that 
'  room ;  I  don't  remember  it  before. 

Mr.  Marsh.  Did  capt.  Tbompsou  complain 
to  you  of  any  thing  ? 

Brandon.  He  cpmplained,  befote  he  went  into 
the  Strong  Room  a  second  time,  if  he  was  to 
go  in  there  again,  it  would  be  the  death  of  him. 
Mr.  Marsh.  How  many  days  waa  it  after  he 
Was  put  in  again  to  tbe  Strong  Room  beieie  he 
died. 
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Brandon.  I  can't  justly  say,  hot  I  bdiern 
about  six  or  eight  days. 

Mr.  Marsh.  Where  did  be  die  f 

Brandon.  In  the  Strong  Room* 

Mr.  ACsrsA.  Did  you  see  him  after  he  waa 
dead? 

Brandon,  I  saw  him  the  next  morning  after  ; 
his  thigh  looked  not  quite  so  angry,  but  there 
was  a  sore  place  there. 

Mr.  Afars4.  Did  ^ou,  in  behalf  of  the  cap- 
tain, make  any  application  to  Acton  ? 

Brandon.  Wilson,  Cumauna,  and  nyacif 
went  to  Acton,  and  represeoted  his  condaion  to 
him,  and  desired  he  Hould  be  pleased  to  let  him 
go  to  the  sick  ward  ;  and  Acton  bid  Wilaon  go 
about  his  bujiinesa ;  and  that  waa  all  the  answer 
we  could  get 

Mr.  Ifar^A.  When  yon  saw  bim  after  hm 
was  dead,  did  you  see  any  marks  about  him  ? 

Brandon.  I  aaw  his  nose  and  ear,  and  fm 
of  his  cheek  eat  away. 

William  Jennings 

Mt.  Marsh,  Did  you  know  James  IlioiDp* 
son? 

Jennings.  Yes;  he  was  a  prisoner  intlio 
Marshalsea,  in  1726. 

Mr.  Marsh,  Had  he  any  distemper  then  ? 

Jennings.  He  had  no  distemper  when  li« 
first  came  into  the  ward. 

Mr.  Ameron,  What  was  tbe  occasion  of  his 
being  removed  out  of  tbe  ward? 

Jennings.  They  found  fault  that  he  v«t 
troubled  with  a  diabetes. 

Air.  Ameron.  Did  you  bear  Acton  gire  aoj 
orders  to  carry  him  to  the  Strong  Room  ? 

Jennings.  Acton  did  order  him  into  Htn 
Strong  Room. 

Mr.  Ameron.  How  long  did  he  remain  there  ? 

Jennings.  He  remained  there  eight  or  tea 
days,  at  nrst,  and  iben  was  put  into  the  Pump 
ward,  and  stayed  there  two  nigbtS|  and  thea 
was  put  into  the  Strong  Room  again. 

Mr.  Ameron.  Did  Acton  order  him  in  again  ? 

Jennings.  I  heard  Acton  oider  him  to  be  put 
there  again. 

Mr.  Ameron^    What  were  you  then  ? 

Jenntngt.  I  was  then  one  of  Acton^s  watch* 
men ;  1  went  to  see  the  gentleman,  and  ho 
said,  he  should  certainly  perish  if  contioned  in 
that  place ;  and  I  desired  Acton  to  have  him 
removed ;  and  Acton  said,  What  business  have 
you  to  meddle  with  it?  Let  him  die  like  a  son 
of  a  bitch,  and  be  danmed. 

Mr.  Ameron.  What,  in  your  opiomn,  wat 
the  occasion  of  bis  death  ? 

Jsnnings.  1  believe  his  lying  there  in  that 
place  was  the  occasion  of  his  death. 

Mr.  Marsh,  It  was  represented  to  bo  a  dean 
room,  was  it  washed  ? 

Jennings.    I  don't  believe  it  was. 

Mr.  Marsh.  How  long  were  you  bdonging 
to  the  Marshalsea? 

Jennings.  I  lived  ibor  yeara  out  of  aeven 
there. 

Mr.  MarOh  Waa  it  waahed  dunig  Ihol 
time? 
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hare  rcMirli  •went  it.. 

Mr.Manh.  la  it  dry  at  top  ? 


Jenning$,    No^  tile  rain  ooaes  in. 
Mr.  Rkhardion.    Had  captain  ThoMipion 
'  flfl^  orime  iNrf^  be  wm  put  in 
tkere? — Jomings.  No. 

Mary  Seasland  twoin. 

Mr.JUartA.  Diilyeiifkn<nrcapt.Tb«mp«mr 

5S0fls&0firf.    I  remember  hitt';  he  was  a  pri- 

saner  in  Pamf^ward,  and  he  waa  remof  ed  from 

Ihnoe  into  the  Strong  Roomt  but  I  don't  know 

vpon  what  oeoaeion. 

Mr.  Marik,  By  whose  order  wai  he  oanied 
there  f-^Statktmd.  By  Mr.  AetOR*«& 
Mr.  MkrsH,    Bow  db  yoa  hnowf 
StatiMdL  fbompeoneaid'so. 

Mr.  Mar$h.  Yon  nerer  heard  Aeton  give 
evderar-^-^fluhmtf.  No. 

Mr.  Mank.  Did  you  see  captain  Tbompwm 
mbm  in  the  Strong-Rbom  r 

Smabond.  I  did ;  he  had  no  bed  to  lie  on, 
and  the  wet  was  under  htm. 

Mr.  Miff  A.  HowfongWMitbelbiwhedied, 
that  you  saw  him? 

Sea$kond,  laswbimthemhintehedied. 

Mr.  Maesh.  JDid  he  dien  declare  any  thing 
toyoaP 

Seasband.  He  declared  nothing  to  me  then ; 
hot  three  days  before  he  died,  a  gentleman 
came  in  to  see  him,  and  Thompson  told  him, 
it  would'  be  the  ooeasion  of  hie  death'  i#  he  was 
not  remofed. 

Mr.  Mank.  What'  con^ion  was  he  in  in 
the  Strong  RoemP 

Seasband.  His  left  side  mOftUled,  which  wu 
occasioned  by  hia  hard  lying  on  the  ground, 
and  in  the  wet. 

Mr.  Mv^.  Waa  notpart^f  his  Ihee  eat 
away? 

SBotkand.  fherUvhiRj  eat  our  hi#  left  eye. 

Mr.  Msni.  How  long  did  he  cootinne  m 
the  Strong  Room  P 

Sauimd.  f  esn^t^  say  how  iMHiy  days,  I 
henere  he  was  tkete  three  weeks. 

Mr.  Miunht  »bw  da  yoo  know  tfiat  his 
fine  wes  cattm  away  by  the  rats  ? 

Jftithiajl  I  hefvrMBon  tohnew,  ibrtfiey 
wesa  fary  trDaMeaamewhen  I  was  there. 

Mr.  Marsh.  Was  it  ajuroper  room  la  pat 
aay  oae  iof— SeoitefMii  m, 

MrMbfaft.   Wa»  it  swept? 

Seasband,  1  nerer  saw  it  swept';-  f  Was  m  it 
from  tfaafiffsror  Jaaoary  tW  the  sfiath,  night 
sad  day. 

Ma.  Mhr«ik   WasitwuAMdP 

Seasband.  H' was'not' waahed  while  I  was 
thsia;  theta wai^ aerefat bnrro wa-ftdt af dang 
in  it  then.   ' 

Mr.MsfsA;,   Whatwaa  there  fait/ 

Seasband.    Wet,  and  sfvaw,  and  dirt: 

Mr.  Maiw*.   How  did  it  smell  ? 

Smsbmd.  Very  badly;  I  have  aasH  there  a 
stDra.o^raiaa»a  timar 


JMm^  Platte  ftf  ask,  whrttittedftiieda;^ 
captain  Thompson  died. 

Mr.  Bsren  Carter.    What  say  yoa  to  that  f 

Seashand.  He  diied  about  six  o'Clodk  in  th% 
moraing,  and  was  buried  beflbre  ten. 

Act<m.   Who  sare  directions  ibr  hta  borialP 

Seasband.    I  ^'t  know. 

Acton.  Was  there  any  person  to  tiew  the 
bodv  T-^Seasband.  There  were  no  searchers. 

Aetm.    Who  sent  yoir  to  capt.  Thompson  ? 

Ikasbmid.  Nobody  sent  me,  I  went  of  my 
own  accord ;  I  carried  him  twice  mntton  broth; 

Thomas  Snape  sworn. 

Mr.  Ward.  Did  yea  ktaow  espt  Thctfipson  P 

Snape.  Yen,  be  was  ftrst  in  the  ^um£-  arard, 
and  went  from  thence  into  the  Strong  Room. 

Mr.  Ifard.   By  whose  orders  P 

Snape.  Ican'ttell;  hewasTemoredfiromtBa 
Patnp^ward  lo  theSti'ottg  Room,  and  was  there 
for  some  time^  and  then  went  into  Pump-ward 
agahi,  and  was  there  some  smatt  time,  and 
then  carried  back  again  to  the  Strong  Room. 

Mr.  WMl.  Raw  longdM  he  continue  hi  the 
Strong  Room  the  second  time? 

Snape.  He  was  there  nhie  or  tett' dhys  both 
times. 

Mr.  Ward.  Bid  he  die  in  the  Strong  Rtdm  P 

Snape.  Yes. 

Mt.  Ward.  Diff  yon  iee  dim  after  be  was 
dead? 

Snape.  Yes,  I  saw  his  corpse  laid  onf,  and 
his  side  was  rery  had ;  it  was  Mack,  and  toned 
as*  to  a  mortiticatiott. 

Mr.  Ward.  How  k>ng  was  it  bcfdre  he  ditd 
that  yoa  saw  htm  P 

Snape.  Three  or  four  days. 

Mr.  Ward.  Did  he  make  auy  c(Mn|d«hit  P 

;Sa«pe.  No. 

Acton.  Was  he  confined  there  nfi  the  time, 
or  did  be  go  about  P 

Snape.  I  saw  him  go  out  aad  in  to  the 
Strong  Room. 

Mr.  Witrd.  WItea  waahelaideat? 

Snape.  Between  six  and  serea  o'clook  in 
the  maittiag. 

Eleanor  Ewer  sworn. 

Mr.  Ward.  Did  yoa  know  capfafai;  Thomp- 
son? 

Emer.  I  remember  the  captahi ;  he  was  in 
gaed  health  when  he  went  into  gact . 
.    Mr.  Witrd.  Whea  did  he  die  P 

JEwer.  He  died  the  9th  or  10th  of  My. 

Matthew  Bacon  swoin. 

MV.  Mar lA.  DM  yoa  know  osptala  Thoiftp- 
aon? 

Boron.  I  did;  he  #as  arrestedsnd  put  into 
prison  the  latter- end  of  May,  1796.  I  remeoH 
her  he  wse  brought  into  the  Pump  ward,  and 
continued  there  three  weeks;  and  then  was 
lemof  ed  to  the  Strong  Room  P 

Mr.  Marsh.  Haw  tong  dhl  he  oontimie  ta 
the  Strong  Room  P 

Baeon.  He  lay  there  about  ten  nights,  aad 
then  came  into  the  Pump-whidi  andiamahisd 
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m  niji^ht  or  two;  and  from  the  pump-ward, 
went  back  again  to  the  Strong  Room. 

Mr.  Marih,  flow  liKig  was  he  in  the  Strong 
Room  the  second  time? 

Bacon.  He  was  there  about  ten  days  more 
before  he.  died. 

Mr.  Marth.  Did  yoa  see  him  there,  the 
latter-pert  of  the  time,  before  be  died  ? 

Bacon.  I  did. 

Mr.  Marsh.  In  what  conditioa  did  he  lie  ? 

Bacon.  He  had  bundled  np  a  piece  of  a 
blanket  to  lay  his  head  upon. 

Mr.  Mar$h.  Didiiemake  any  complaints  of 
bis  hardships  ? 

Bacon.  He  said,  a  day  or  two  before  he 
dial,  that  the  cruel  usage,  and  lying  hard, 
would  kill  him. 

Mr.  Marsh.  Did  he  complain  of  any  tore, 
or  hurt,  or  of  his  side  ? 

Bacon.  I  ccfti't  say  he  did  ;  but  after  he  was 
dead,  his  left  hip  appeared  black. 

Mr.  Marsh.  What,  in  your^pinion,  was  the 
•ccasion  of  bis  death  ? 

Bacon.  The  hard  and  cruel  usage  was  the 
occasion  of  his  death. 

Mr.  Marsh.  Was  the  Strong  Room  washed, 
or  swept,  or  kept  clean?  ' 

Bacon.  It  was  not ;  and  if  any  persoa  swore 
•0,  they  did  not  swear  true. 

Mr.  Baron  Carter.  Were  yon  there  erery 
day? — Bacon.  I  can't  say  every  day. 

Jllr.  Rkhtirdson.  Was  it  fit  to  put  a  man  in  ? 

Bacon,  It  was  contrived  for  a  punishment, 
for  people  who  had  committed  great  crimes 
•gainst  the  government. 

Mr.  Richardson.  Were  there  other  rooms 
fit  to  put  Thompson  in  ? 

Bacon.  Yes,  there  were. 

Mr.  Rkhardion.  Was  there  any  application 
to  have  him  removed  ? 

JBttcon.  There  was  none  by  me. 

Peter  Purchace  sworn. 

Mr.  Ward.    What  part  of  the  prison  was 
Thompson  confined  in  ? 
I    Purchace,   He  was  first  in  the  Pomp-ward, 
and  was  taken  out  of  that  room  contrary  to  his 
iocKnationi  and  put  in  the  (itrong  Room. 

Mr.  Ward.  How  do  you  kno^  it  was  con* 
trary  to  his  inclination  ? 

Purc/tace.  He  often  said  so. 

Mr.  Ward.  Did  you  see  him  removed  from 
the  Pump  ward  to  the  Strong  Room  ? 

Purchace.  Yes. 

Mr,' Ward.  Was  he  carried  there? 

Purchace.  No,  he  walked  there. 

Mr.  Ward.  You  were  by  when  he  went  into 
the  StronfiT  Room  ? — Purchace.  Yes. 

Mr.  Ward.  Were  you  by  when  Acton  gave 
orders  (o  carry  him  there  f-^Purchace.  No. 

Mr.  Ward.  'Who  was  with  Thompson  when 
be  went  there  ? 

Purchace.  Nichols  and  Rogers  went  along 
with  him.;  Aod  they  said,  they  bad  ortlers  to 
1^0  to  the  Strong  Room. 

Mr.  Ward,  How  long  did  he  contioua  ia 
dio  Strong  Room  f 


Purchace.  1  can't  be  oeitain  of  tbe  tine. 

Mr.  Ward.  But  yoa  saiir.  him  in  the  8tnmg 
Room? 

Purchace.  i  frequently  visited  him  in  the 
Strong  Room. 

Mr.  Ward.  Did  you  observe  that  it  was 
washed  or  cleansed  ? 

.    Purchace,  It  was  not,  daring  the  time  I  was 
a  prisoner  there. 

Mr.  Ward,  What  kind  of  a  place  was  it  ? 

Purchace.  It  was  a  wet,  damp,  nasty  place, 
not  fit  for  a  Christian  to  be  in. ' 

Mr.  Ward.  Do  you  know  of  any  application 
made  to  Acton  concerning  captain  Thompaoof 

Purchase,  Wil$on  and  I  went  to  the  lodge  to 
enquire  for  Acton,  and  told  him,  that  Tbompaon 
said,  the  confinement  in  that  miserable  place, 
would  be  the  cause  of  his  death,  and  he  de- 
sired to  be  removed  to  another  phMe  ;  but 
Acton  would  not  hear  us,  but  bid  ns  go  about 
our  business. 

Mr.  Ward.  When  did  you  see  liiffi  last,  be- 
fore he  died  7 

Purchace.  I  saw  him  the  night  before  he 
died ;  and  he  then  said  that  the  confinement 
in  that  place  would  be  his  death. 

Mr.  Ward.  Did  you  see  him  aflor  be  was 
dead? 

Purchace.  I  mw  his  body ;  he  had  on  hm 
thigh  something  like  a  mortification. 

Mr.  Ward.  What  was  the  occasion  of  hb 
death  ? 

Purchace,  1  believe  lying  upon  the  bare 
boards  was  the  occasion  of  his  death. 

Mr.  Ward.  Was  there  any  water  in  the 
room? 

Purchace,  At  some  times  there  vras  ;  when 
it  rained,  the  water  came  in  at  top  j  1  hare 
seen  the  rain  come  in. 

John  Wilson  sworn. 

Mr.  Marsh,  Did  you  know  captain  Thomp- 
son? 

Wilson.  Ye9,  be  was  committed  a  prisoner 
the  latter-end  of  May  ;.  he  was  a  formigfat  or 
three  weeks  in  the  Pump- ward. 

Mr.  Marsh.  What  sort  of  a  man  was  he  ? 

Wilson.  He  was  a  hearty,  strong  maO,  of  m 
mecry  disposition,  singing  songs,  and  chonis*s. 
He  was  in  the  pump-ward,  and  after  vras  pat 
into  the  Strong  Room ;  some  people  came  to 
fetch  him,  and  said  it  was  by  the  order  of 
Nichols,  Rogers,  and  others. 

Mr.  Marsh.  How  long  did  he  remain  there  f 

Wilson.  He  remained  there  a  week  and 
better,  in  a  bad  condition. 

Mr.  Marsh.  Had  he  any  thing  to  lie  on  ? 

Wilson.   He  had  oh  a  banyan  caroblet  night 
gown,  but  lay  upon  the  bare  floor,  which  y 
wet  with  the  water  that  came  in. 

Mr.  Marsh.    Where  dkl  the  water 
from? 

Wibon.  It  came  from  the  top  of  the  room  ; 
I  saw  it  rain  through. 

Mr.  Marsh.  Could  become  out  ? 

Wilson.  He  had  a  power  of  coming  ont  of 
the  room  in  the  day -time,  but  ho  h»d  no  power 
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«f  cowmg  to  lieaay  wbiere  die  od  nigbti ;  he 
Jay  two  days  in  the  Pump- ward,  and  then  was 
]>ui  into  the  Strong  Room  aja^in ;  and  then  de- 
sired me  to  go  to]  the  Petitioniog  room,  to  get 
luiB  into  another^ace. 

Mr.  Martk.  Did  yoo  make  any  application 
in  bb  behalf? 

Wilson.  I  went  with  Pinrcbaee  to  Acton,  bat 
was  not  heard. 

Mr.  Mwsh.  What  did  Acton  say  to  you  ? 
Wilson.   I  began  to  tell  the  story  relating  to 

the  man's  misery,  and  Acton  said 

Mr.  Matih.  What  did  you  tell  Acton  ? 
Wilson.  I  said»  he  would  perish  if  not  re- 
moved ;  and  Acton  bid  me  go  and  trouble  my 
b«sd  with  my  own  business. 

Mr.  Harsh.  Did  be*  order  him  to  be  taken 
out  of  the  Strong  Room  ? 

Wilson.  No.— -I  then  went  to  the  nurse  of 
the  sick  ward,  to  desire  her  to  entertain  him 
in  that  ward ;  and  she  would  not  do  it,  because 
she  bad  not  orders ;  so  be  continued  in  the 
Strong  Ro(im  very  miserable.  1  took  him  out, 
sod  put  him  in  the  chimney  comer  to  dry 
himself;  and  when  be  can&e  to  dry  himself  be- 
fore the  fire,  he  smelt  very  ugly  and  nasty 
(this  was  after  the  second  time  of  his  going  into 
the  Strong  Room);  then  he  went  back,  and 
lay  very  miserably  for  three  or  fuur  days. 

BIr.  Ward,  Did  you  ever  see  the  Strong 
Boom  washed? 

Wtlsoa.  I  never  saw  it  washed  all  the  time 
the  captain  was  there;  within  these  twelve 
months,  or  within  these  six  months,  it  has  been 
washed. 

Mr.  Ward.  Was  it  covered  at  top  ? 
Wilson.   There  was  a  tarpaulin  laid  over  it 
lately,  since  he  was  there. 

Mr.  Ward.  What  state  and  condition  was 
it  in  when  Thompson  was  there  ? 

Wilson.  It  is  in  a  better  state  and  condition 
DOW ;  I  have  seen  the  water  pour  in,  and  it  was 
in  as  bad  a  state  when  he  was  there,  as  ever ; 
and  there  was  no  tarpaulin  put  upon  it,  till 
within  these  twelve  months. 
Mr.  Ward.  How  was  the  floor? 
Wilson.  The  floor  lies  five  inches  higher 
than  the  ground^  but  the  boards  not  being 
thick,  they  were'grown  rotton«  with  the  great 
dead  of  water  that  settled  there  after  a  rain,  for 
the  room  was  worse  the  next  day. 

Mr.  Ward,  What,  in  your  conscience,  do 
you  believe  to  be  the  occasion  oL  his  death  P 

Wilson.  I  believe,  in  my  conscience,  that  he 
was  seemingly  of  a  strong  constitution,  and 
continued  the  same  till  his  going  into  that 
place ;  and  that  the  severity  of  the  weather, 
and  bis  bard  lying,  were  the  cause  of  his  sick- 
s,  sf  which  he  langaished  and  died. 


^ — ^FMllips  sworn. 

Mr.  Marsh.  IJid  you  know  captain  Thomp- 
flon? 

Fhillips.  Yeiy  well ;  he  was  troubled  with 
a  diabetes  when  he  first  came  in  ;  he  was  put 
in  the  Pomp-ward,  and  there  he  continued 
thixri||pekii  or  a  month ;  ha  irastheo  removed 


to  the  Strong  Room :  I  saw  Acton  and  his  tm0 
servants  there. 

Mr.  Marsh.  What  condition  was  he  in  P 

Phillips,  He  wab  in  a  very  miserable,  de« 
ptorable  condition,  for  he  had  that  distemper 
when  be  went  into  the  Suong  Room ;  he  was 
oflensive  to  the  rest  of  the  people  of  the  ward. 

Mr.  Marsh,  Did  yoo  visit  him  in  the  Strong 
Room?  " 

Fhillips.    I  frequently  went  to  him. 

Mr.  Marsh.  How  long  was  he  there  before 
he  died  ?-»Fhillim.  Ten  days. 

Mr.  Marsh.  Did  you  see  him  therein  m 
good  or  bad  condition  ? 

Phillips.  He  lay  in  a  miserable,  deplorable 
condition. 

M  r.  Marsh,  Did  yon  make  any  application 
to  Acton  in  his  behalfr 

Phillips.  1  had  endeavoured  to  speak  to  him, 
bnt  never  could  meet  with  him.  * 

Mr.  Marsh.  How  long  before  he  died  was 
it  that  you  saw  him  ? 

Phillips.  I  saw  him  the  night  before  he  died. 

Mr.  AfarfA.  Did  he  make  asy  complaint  to 
you  ?  * 

Phillips.  He  said,  that  lying  in  that  condi* 
tion  would  be  the  death  of  him  ^  and  said^ 
that  it  was  by  Acton's  order  that  he  was  put 
there.  ^  * 

Mr  Marsh.  When  did  he  sav  this  ? 

PhilUps.  Some  da^s  before  he  died. 

Mr.  Marsh.  Did  you  ever  see  the  Strong 
Room  washed  ? 

Phillips.  I  was  in  the  gaol  nine  or  ten 
months,  and  never  saw  it  washed. 

Mr.  Marsh,  How  long  ago  ? 

Phillips.  Two  or  three  years. 

Mr.  Marsh    Did  it  rain  in  ? 

Phillips.  The  rain  did  come  in  ;  I  nw  pud- 
dles of  water  iu  it  several  times. 

Mr.  Marsh.  Was  it  fit  to  put  any  one  into? 

Phillips.  It  was  a  terror  to  everj  body  to' 
go  there. 

Air.  Marsh.  What  do  you  believe  was  the 
occasion  of  his  death  ? 

Phillips.  I  believe  the  diabetes,  and  lying  in 
that  manner,  were  the  occasion  of  his  death. 

Mr.  Marsh.  Was  there  any  other  room 
empty,  fit  to  put  him  in  ? 

Phillips.  There  was  a  room  over  against  his 
own  ward  that  was  empty.  There  was  another 
room  empty,  and  proper  for  any  body  to  be 
put  in,  called  the  Petitioning  ro<»m. 

Mr.  Manh,  Had  he  any  marks  about  him 
when  dead? 

Phillips,.  I  saw  a  wound,  and  put  my  fist  in, 
which  looked  as  if  the  fle»h  had  been  gnawed 
away. 

Mr.AfarM.  There  was  a  ward  called  the 
Sick  ward  ;  was  there  room  there  for  captain 
Thompson  ?—PAi7/ipi.  Yes. 

Mr.  Marsh.  We  shall  call  no  more  witnesses, 
There  is  strong  evidence  given  as  to  the  fact 
and  the  Strong  Room. 

Acidn,  With  humble  snbmissioo  to  your 
lordship,  captain  Thompson  was  put  into  the 
Pomp  wardi  and  a  compUdot  came  from  cap* 
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t$in  ThQm9994» ;  I  Piil  afqiwiol  your  tovilihip 
what  was  the  manner  of  it.  Captftia  Tfaonp- 
ion  IhuI  tb#  diabetesi  aad  bis  wiinl-inates  said 
lui  ituok«.aBd  fiB«d  bivi,  aud  feook  hit  coat  from 
lum,  and  carried  U  away t  «)d  tba  ma*  had  not 
IQooey  to  rodotm  it,  or  whevewithal  lo  raso 
any,  and  dosiccid  be  mighl  g^  to  somo  plaoe 
whore  ho  might  bo  in  poaco;  I  aekad  hun,  if 
there  was  any  partieular  person  he  demvcd  to 
be  with,  or  if  be  would  go  iato  the  uck  ward  P 
Be  said,  ho  had  rather  go  loto  the  Strong  Boom, 
for  if  he  went  into  the  siok  ward,  they  wmiM 
IhiahmiiboreagatD. 

Chriftopher  Gosling  sworn. 

Acton,  I  desire  he  may  give  an  account  of 
what  ho  knowo  aboiHi  qaptain  Thoopsoii. 

Gotling.  I  was  sitting  at  tkm  lodgo  dooe,  and 
^taia  Thompson  came  up  to  ilaton,  and  de- 
sired him  to  let  him  go  int&the  Strong  Basds  ; 
Adon  said,  ho  might  go  into  the  uck  mrd ; 
and  Thompson  said,  the  man  in  tho  ward  had 
lormenled  him  so,  thai  ha  had  ratbep  lio  in  the 
Strong  Room;  aAdibBtonmadeanawer,  you 
may  he  there. 

Mr.  Baron  Cjcari€r»  Wbaldiil  the^  torment 
tnm  about  ? 

Gmling,  About  pissing;  bo  pissed  very 
much  there. 

Mr.  Baron  Carter^  What  ansumr  did  Acton 
make  him? 

Gadimg,  He  hid  him  do  wliat  he  would. 

Acion^  When  he  was  in  the  Strong  Room, 
did  thoy  not  uno  to  torment  htm  * 

Gosling,  Yes. 

Mr.  Baron  Carter.  How  four  did  ho  lie 
ihfiref'^GosUngj,  Five  or  six  woc«s. 

Acton.  Please  to  ask  him,  if  captaiu  Thorn p- 
aon  did  not  sav  no  was  ipueh  beboldon  to  mo. 

Gosling,  HeJMidso. 
'        Aoion*    Was  thero  any  aoger^ot  any  thing 
Iwtwoen  us  T-^GosUng.  No. 

Acton.  Did  not  captain  Thompson  say,  be 
dflsiced  to  go  into  the  Strong  Room  ? 

Gosling.  He  eicpressly  dosirod  to.  bo  rooMved 
into  the  Strong  Room. 

Acton.  Had  ho  abed  thero? 

GvsUngm  Yea. 

Mr.  Ward.  What  do  you  call  a  bod? 

Qoding.  A  pillow  and  blanket. 

Mr.  Bichardion.  la  it  iwry  usaal  fiir  people 
lalieiiMncfa.heda?  ^ 

Bobert  BoltnesjKWQm. 

Acton.  Please  to  ask,  if  he  did  not  ooasoto 
nw  from  captain  Thoaspsoo,  and  whai  was  his 
aeqnost 

Mr.  Baron  Carter.  What  say  you  to  that? 

Bohnetk  Ho  was  so  tormented  by  the  ward, 
that  he  dosirod  me.to  p(o  to  Mr.  Acton,  to  desire 
him  to  let  him  (captau  Thompson)  go  into  the 
Stronsf  Room ;  and  I  asked  Mr.  Acton,  and  he 
gave  him  leave,  and  offered  him  to  go  into  the 
aick  ward. 

Atton.  What  waaiho  occasion  of  his  desiring 
to  go  tliere  ? 

IMacf.  Hewasionuity,tlmlthnwaid€kid 


hitti  and  ke  conid  lye  sweol^and  dam  in  the 
Strong  Room. 

Mr.  Baron  CmrttP.  Bid  TkoDsnaoa  oaiae  no 
along  with  yon? 

Holmes.  He  did  ;  he  was  not  aick  at  tksl 
tiow,  but  soaM  time  aftsrheihU  sack  and  died. 

Mr.  Baron  Carter.  Did  he  make  asT  com* 
pyqtf  ^ 

Holtnes.  At  last  he  did  make  oomplniiit,  tkat 
he  was  ill,  butdidnot  then  desire  to  ke  reloaeed. 

Aeton.  Had  ka  libeity  to  0a  io  and  Mrt  of 
the  Strong  Room? 

Holmes.  Ho  had,  wkeneaer  he  pteaaed,  only 
some  nolocky  Mlowa  kicked  him  in. 

Mr.  HTord.  Hadhe  liberty  to  Me  out  ? 

Holmes,  No. 

Mr.  Ward.  I  aak  yau  whether  Acton  wene 
with  him  to  the  Strong  Room  ? 

Hoitnes.  I  oan'taay  he  did;  he  gave  him 
leave  to  go  into  the  Strong  Room. 

^    Elizabeth  Gosling  sworn. 

Mr.  Baron  Carter.  How  came  captaa 
Ttioiup&ou  to  be  in  the  Strong  Room  ? 

Mrs.  Gosling.  B  v  his  own  desire ;  be  waa 
troubled  with  an  inhrmity. 

'ilr.  Baron  Carter,  How  do  you  know  it  waa 
by  bis  own  desire? 

Mrs.  Gosling.  I  heard  him  say  so. 

Mr^  Baron  Carter.  Had  ho  liberty  to  go  out 
ni^bt  or  day  ? 

Gosling,  Ho  had  the  liberty  to  come  in  and 
out 

Mr.  Ward.  What  are  you? 

Mrs.  Gosling,  My  husband  is  a  prisoner. 

Mr.  Ward.  L  ask  you  whether  ke  haa  an j 
office  ia  the  gaol? 

Mrs.  Gosling.  Mv  husband  took  a  room  be- 
fore of  Mr.  BurJeigb,  and  continues  uialer  Mr. 
Acton. 

Benjamin  Broom,  sworn. 

Mr.  Baron  Carter.  What  do  you  knowaboat 
Thompson  ? 

Brown.  He  said,  God  bless  Mr.  Actan,  for 
he  had  saved  his  life  by  puttiug  him  in  ihn 
Strong  Room,  for  if  he  had  continued  in  the 
ward,  he  had  died^ 

Mr.  Richardson.  Did  he  give  any  particnktf 
reason  why  he  should  have  died  ? 

Brown.  That  if  he  made  water  in  the  room 
he  was  to  pay  a  quartern  of  gin. 

Mr.  Richardson.  Did  you  visit  kim  in  tha 
Strong  Room  ? 

Brown,  I  oftentimes  visited  him., 

Mr.  Richardson.  Had  he  a  bed  ? 

Brown.  He  had  a  gaol  bed. 

Mr.  Baron  Ciarter.  Had  he  the  liberty  of 
going  in  and  out  ^—B^ovll.  Tes« 

Mr.  Richardson.  Waf  not  the  Strong  Room 
a  place  of  confinement  ? 

Brown.  Yes ;  but  when  I  was  a  prisoner,  I 
had  the  liberty  of  the  gate,  havifig  several  < 
in  my  own  right. 

Mary  Barton  swnnu 
Aeton.  What  did  yott  hear  aaptaio 
son  say? 
.Mn.  Bm4^m  Ikewdhmaaay  tbatfawi 
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l«kve  to  liam tiw Straag  Ikiem,  and^thftt  he 
was  diBtarbed  m  his  own  wtfd. 

Aeton.  Pletse  to  ask,  if  he  did  mil  say,  that 
be  had  ra«her  go  ta  tke  Strong  Boon,  than 
eonse  to  the  sick  wsfd. 

Mr.  Baron  Carter,  Answer  that. 

Mrs.  Batiom.  He  said,  he  might  have  gone, 
if  be  would,  into  the  sick  waM,  hat  he  had 
rather  go  ta  the  Strong  Hsein,  hecaiise  be 
oonld  be  there  in  feaea. 

Acton.  Hid  he  a  bed  in  the  Strong  Roooi  f 

Mrs.  Barton.  Yes, aaeba.bedaapoor people 
lie  •c^  a  flock*hed ;  it  was  a  broad  bolster, 
which  be  eoald  lie  at  his  whole  length,  and 
torn  biaasetf  opan,  suehas  they  had  in  tbegaol. 

Mr.  Baron  Carter.  Was  he  kwked  up  oa 
ttigbis  ?s~*Mf8.  HaWofi.  No. 

Mr.  Ward.  8be  is  kept  by  Acion;  she  had 
three-penee  oat  of  every  firisoaer. 

Mr.  Baron  Carter,  She  was  pat  in  by  the 
gentleatien. 

Mrs.  &r/oii.  Yes,  or  elee  they  would  bof  e 
tore  the  gaoler  to  pieces. 

Jokn  Bawdier  sworn. 

Bomdkr.  I  was  in  the  ward  irhen  captain 
Tbompfion  went  out;  and  the  ward  being  un- 
easy with  him,  he  said  he  would  make  iaierest 
to  Mr.  Acton  to  go  into  the  Strong  Room ;  and 
he  took  his  bed  and  bedding,  and  went  into 
the  Strong  Boom. 

llr.Attotu  Please  to  ask,  whether  Thomp- 
son told  him  he  had  made  interest. 

BowdUr,  -  ThompMn  said,  that  he  had  asked 
leare  of  Acton,  and  he  had  granted  it. 

*—^-  Devenish  sworn. 

DaveniMh.  In  the  month  of  Jane  17S6, 1  was 
lent  ioto  the  Fump-wanl  to  captain  Tboropaoo, 
and  bis  ward- mates  swore  at  him,  add  called 
Lira  oaaty  sob  of  a  bitch.  That  bis  ward- 
mates  were  very  ttoeivil ;  that  he  was  troubled 
with  a  diabetes;  and  be  said,  he  would  deiire 
llr.  Aeton  to  let  him  go  to  the  Strong  Room  f 
ami  the  next  day  I  saw  a  woman  washing  of  it. 
When  he  was  there,  I  asked  him  several  timea 
if  he  wanted  any  thing;  for  Mr.  Wittiogham 
faid,  be  would  relieve  him  if  he  wanted  for  any 
thia^ ;  and  be  said  the  woman  of  the  sick  ward 
came  to  him,  and  he  wanted  ibr  nothing. 

Robert  Walker  sworn. 

Mr.  Baron  Carter.  What  do  yon  know  about 
captain  Thompioaf 

Walker.  He  was  carried  to  the  StronfirRoom 
by  bis  own  consent ;  and  asking  him  the  neait 
morning  how  he  did,  be  said,  Extraordinary 
well 

Mr.  Baron  Carter.   Had  be  a  bed  tbsre  ? 

Walker.  Yes. 

Mr.  Baron  Carter.  Did  he  complain  of  any 
IDness? 

Walker.  1  saw  the  people  malciog  game  of 
him. 

Mr.  Baron  Gather.  Waa  ha  lacked  op  on 
Bights  r—lfo/iker.  No. 

Actom.  A  nuno  sat  up  with  btaa.  e»  nigbtSi 


Mn.Coimor;  aba  bad  been rarfle  of  tim  siek 
ward. 

Benjamin  Johnson  Bwom. 

Mr.  Baron  Carier.    What  have  yoa  to  tay 
to  Thompson's  oonicnting  to  go  to  the  Slroaf 


Jehnton.  I  spoke  to  faim  two  dayi  beftt^  he 
went  there ;  aad  he  said,  he  shaald  be  glad  tf 
Aeton  Would  grant  him  the  hwme  of  lying 
there. 
Mr.  Baron  Carter.    Had  be  a  bed  there  f 
JohnBon.   I  sawhrna  carry  bis  bed  thefe^; 
and  he  thanked  God  that  Mr.  Actao  was  so 
cood  to  let  him  lie  there,  for  he  hoped  it  wwoM  . 
be  the  saving  of  his  Kfe« 

Balph  Malhan  sworn. 

Mr.  Baron  Corner.  What  do .  yoa  kuow  of 
captain  Thompson  f 

Malban.   1  can  say  nothing,  but  that  when 
I  was  in  Ibe  ward  one  night  1  saw  a  great  deal 
of  ahoneofivred  him ;  and  the  next  day  I  asked 
him  how  he  came  to  soier  such  abuses ;  and 
be  said  he  had  a  noisome  distemper,  and  so^ 
they  abased  him;  and  in  a  munth  or  thr^o,  ' 
weeks  I  saw  him  a^in,  and  be- then  said,  he'' 
had  leare  to  get  into  the  Strong  Room,  and 
thanked  God  for  it. 

Tkomat  Fletcher  sworn.  ... 

Mr.  Baron  Carter.    What  do  you  know  ef 

TlKMBpMn? 

fletcher.  1  know  Thompson  had  the  dia*' 
betes,  and  that  hia  feAtow*  prisoners  did  oitcti 
reflect  upon  him.  1  was  ont  of  prison,  and 
then  came  in  again,  and  I  aSked  Thompson 
how  he  did ;  he  said.  Very  well  as  to  his  heaHh, 
except  as  to  Hie  diabetes;  and  Acton  had  given 
him  leave  to  He  in  the  Strong  Room* 

[Here  the  Prtsoacr  restra  his  Defence.] 

Mr.  Baron  Carter.  Gentieoion  af  the  jafy, 
the  prisoner  at  the  bar  stands  mdicted  for  the 
marder  of  one  James  Thompson.  The  indict«- 
ment  sets  forth,  that  the  said  JamesTb^mpsoii 
died  by  duress,  so  that  the  prisoner  was  there- 
by  guilty  of  murder. 

There  were  severs)  wKnesses  called  for  the 
king.  The  first  was  Edmund  Cummins ;  bo 
says,  that  he  knew  Thompson  very  well ;  that 
he  was  ia  the  Pump- ward,  and  that  lie  was  put 
in  the  Strong  Room,  as  Acton  saM  fbr  ha?mg 
the  diabetes,  some  of  the  ward  comptainiiig  of 
his  being  nast]^;  that  he  came  out  sometimes^ 
and  he  saw  him  after  he.  died ;  and  he  waa 
very  qnickly  buried;  and  be  saw  a  mark  opoa 
his  fhoe.  Hesays>  that  Acton  did  order  bk 
burial,  beeanse  he  was  carried  by  those  that 
usually  carry  corpse  to  be  boried.  Be  says, 
that  he  was  resolved  to  stay  in  the  ward,  and 
would  not  bare  gone  out,  but  Acton  would  not 
let  him  stay. 

Matthew  Brandon  says,  be  saw  Thompsoft 
ui  the  Strong  Room,  and  he  did  hear  the  pri*' 
soner  order  bkn  to  be  put  there.   He  says,  tbal 

I  there  wa»  a  comptaiAt  of  the.  ward  that  be 
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was  naaseoTis :  that  two  davi  before  his  (leath 
be  could  not  stir  at  all ;  that  he  had  a  sore 
place  OQ  his  left  side,  and  he  says,  that  he  com- 
plaiDed  if  he  should  go  there  again  it  would 
be  the  death  of  him.  He  ^says,  that  Wilson 
and  Cammios  went  to  Aoton,  and  they  repre- 
sented the  condition  he  was  in,  and  desired  he 
might  go  to  the  sick  ward ;  and  Acton  said  to 
Wilson,  Go  about  your  business.  He  says, 
that  there  was  a  mark  upon  his  nose  and  ear, 
and  the  wound  was  not  so  angry  after  his  death 
as  it  was  before. 

Jennings  says,  he  was  not  so  ill  when  be 
«ame  there,  but  only  had  the  diabetes,  and 
the  prisoner  ordered  him  into  the  Strong  Room 
where  he  continued  eight  or  ten  days,  and 
then  came  out  for  two  days;  and  then  was 
ordered  back  by  the  prisoner.  He  desired 
Acton  to  hsTo  Thompson  reroored  ;  and  Acton 
said.  Let  him  die  like  a  son  of  a  bitch,  and 
be  damned.  He  said,  he  died  the  next  morn- 
ing, and  died  in  this  Strong  Room.  That  the 
Strong  Room  was  seldom  washed,  it  was  rough- 
swept  ;  but  what  he  means  by  that  I  cannot 
see :  he  says,  that  it  was  not  dry  o? er  head. 

iUary  Seasband  says,  that  he  was  removed 
into  the  Strong  Room,  and  Acton  gave  no  or- 
ders concerning  him  ;  there  was  some  wet  un- 
der him,  but  she  does  not  explain  from  whence 
it  came,  therefore  it  might  come  from  the  dis- 
temper. She  says,  that  his  side  mortified; 
that  there  was  some  disfiguration  on  the  side 
of  his  face,  it  was  eat  by  the  rats.  She  thinks 
it  a  ?ery  strong  room,  and  it  was  not  a  proper 
place  to  put  any  person  in;  that  it  was  never 
washed ;  that  a1>out  six  in  the  morning  he  died, 
and  was  buried  about  ten. 

Snaiie  cannot  say,  whether  Thompson  went 
by  his  own  consent  or  not ;  but  that  he  went 
from  the  Pump-ward  to  the  Strong  Room, 
and  staid  nine  or  ten  days,  and  then  staid  two 
or  three  days  in  the  Pump-ward,  and  went 
back  again,  and  staid  nine  or  ten  days  both 
times.  He  savs,  he  came  in  and  out  when 
be  pleased.  He  says,  that  he  saw  bis  corpse, 
and  one  side  of  his  thigh  was  black  ;  be  saw 
bim  three  or  four  days  before  he  died,  and 
be  never  complained  of  his  thiffb  :  it  was  very 
wonderful  he  should  not  complain  of  it. 

Eleanor  Ewer  said  nothing  to  the  purpose. 

Bacon  says,  that  he  came  in  the  latter  end 
•f  May,  1726,  and  Thom|)son  and  he  were  in 
the  pump- ward;  that  Thompson  remained 
there  three  weeks,  and  was  carried  from 
thence  into  the  Strong  Room ;  that  he  has 
seen  twenty  rats  there  at  a  time ;  when  he  had 
been  there  ten  days  he  came  back,  and  staid 
in  the  Pump-ward  two  days,  and  then  return- 
ed ;  that  he  had  no  bed,  or  but  a  little  piece  of 
one.  He  says,  that  Thompsou  complained  of 
the  severe  usage,  and  that  it  would  be  tlie  oc- 
casion of  his  death  :  bnl  not  of  the. sore.  He 
says,  the  room  was  made  on  purpose  te  punish 
people  for  gveat  crimes  against  the  government, 
and  Thompson  told  him,  that  it  wonld  be  the 
•cession  of  his  death. 

Purchaoe  tays,  that  he  saw  bim  removed, 
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and  said  be  walked  there;  that  be  tlsited  bim 
rery  frequently,  and  the  room  was  not  washed 
all  the  time  he  Was  there  a  prisoner ;  that 
there  was  no  complaint  of  bis  sore,  bat  of  his 
usage ;  he  says,  that  it  was  wet,  and  the  rain 
came  in  at  top. 

Wilson  says,  Thompson  was  hi  the  Poatp- 
ward ;  that  he  was  very  hearty  and  merry, 
and  gave  some  instances  of  his  miitb  ;  that  be 
was  put  in  the  Strong  Room,  and  was  id  a  bad- 
condition.  He  gives  you  an  account  of  tbc 
floor ;  that  there  was  water  tbere ;  that  nooie 
cane  down  from  above,  and  some  was  made  by 
Thompson.  He  says,  that  he  was  lodced 
up  on  nights,  but  not  on  days;  be  went  to 
Acton  to  intreat  bkn  to  remove  him,  mnd  be 
bid  him  hold  his  tongue;  be  toM  him  lie 
should  die  if  he  was  not  put  in  anodier  place  ; 
and  thereupon  he  went  to  the  nurse  of  tbe 
sick-ward,  but  she  refused  his  coming  there. 

He  says,  there  was  a  tarpaulin  put  on  tbe 
top  of  the  Strong  Room  about  a  year  am,  and 

■  he  bel* 


before  that  the  wet  came  in,  and 

that  this  was  the  cause  of  his  illness  and  death. 

Phillips  says,  that  Thompson  was  troubled 
with  a  diabetes ;  that  he  was  in  a  miserable 
condition;  that  he  was  in  the  room  ten  dava 
before  he  died ;  and  that  he  laid  upos  the 
ground  all  the  time,  and  he  was  put  there  bj 
the  prisoner's  order ;  and  that  he  never  saw 
the  room  washed.  He  savs,  that  he  might 
have  been  pot  in  a  better  place,  for  there  was 
room  in  the  sick  ward ;  and  he  might  have 
been  put  in  a  room  against  his  own  ward,  for 
it  was  empty. 

Gentleman  of  the  jury,  yon  will  consider 
the  state  of  this  indictment ;  and  that  there 
are  necessary  to  be  taken  notice  of  two  tbinss. 
.  The  first  is,  that  Thompson  was  put  in  &e 
Strong  Room  against  his  consent. 

The  next  is,  that  the  confinement  tiievw 
was  the  occasion  of  his  death. 

The  prisoner  says,  that  he  was  very  ftr 
from  putting  him  there,  for  he  asked  leave  to 
go;  so  that  a  charge  is  laid  upon  bim  who 
never  gave  Thompson  any  offence,  or  used  any 
hard  words  to  him ;  therefore  be  cannot  be  so 
barbarous  as  represented. 

There  are  eleven  witnesses  that  be  has  calU 
ed,  who  give  an  account  of  Thompson's  having 
the  diabetes,  that  the  ward  was  very  uneasy 
with  him;  and  because  he  had  done  in  the 
ward,  what  they  used  not  to  have  done  there, 
they  took  all  his  clothes  away. 

.  Christopher  Gosling  says,  that  Thompson 
was  offered  by  the  prisoner  to  go  into  tbe  sick 
ward,  and  he  refused,  which  confirms  what 
the  other  witnesses  say,  (and  then  Acton  bid 
hinl  go  whither  be  would,)  and  he  said  he 
would  go  into  the  Strong  Room ;  and  Adoa 
said,  if  you  go  into  such  a  room  (the  witness 
naming  the  room)  won't  that  be  as  well.  If 
he  went  into  the  Strong  Room  on  bts  own  de« 
sire,  Acton  is  not  guilty. 

He  says,  that  Thompson  bad  a  pillow  and 
blanket,  which  is  explained  afierwaras,  that  ha 
couki  lie  upon  it  and  tarn. 
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Holines  saysy  that  Tbompwin  vras  so- tor- 
mented by  the  ward,  that  Tbompson  desir- 
ed him  to  go  to  Acton,  to  desire  he  might  go 
ioto  the  Strong  Room,  and  upon  that  Acton 
H^ve  lea?e ;  and  says,  thUt  he  was  desired  to 
ffo  to  tlie  sick  ward ;  and  says,  that  he  was 
not  coniined  in  the  day-time,  unless  he  was 
bolted  in  by  his  fellow-prisoDers,  that  had 
played  the  rogue  with  him. 

Blicafteth  Gosling;  she  gives  an  account 
as  her  husband  did ;  that  Thompson  owned 
how  friendly  the  prisoner  had  been  to  biro,  and 
that  it  was  so  far  from  being  looked  on  as  a 
puossbment,  that  it  was  a  matter  of  favour 
thought  by  Thompson  to  be  there. 

Brown  says,  that  he  talked  with  Thompson, 
and  Thompson  said,  God  bless  Acton,  be  bad 
saved  bis  life,  for  if  be  had  stayed  any  longer 
io  the  ward,  he  should  have  died ;  and  says, 
there  was  a  bed  there. 

Barton ;  she  beard  the  captain  say,  that  he 
asked  leave  to  go  into  the  Strong  Room,  being 

2oiet  and  easy  to  be  there ;  and  that  he  bad  ra- 
ber  be  there,  because  he  was  always  at  ease. 

Bowdler  says,  that  the  ward  was  uneasy; 
vpon  which  Thompson  made  interest  to  go 
tliere,  and  took  his  bed  and  bedding,  and  asked 
leave  of  Acton  to  go. 

Davenish  says,  that  the  people  of  the  ward 
came  for  him,  and  he  saw  him  carried  quite 
through.  He  goes  into  the  Strong  Room, 
aad  asked  Thompson,  how  he  came  to  be  there ; 
and  he  owned,  by  the  civility  of  Acton  that  be 
was  there.  He  says,  that  Thompson  had  a 
bed,  and  Uiat  he  went  out  and  in  when  he 
pleased. 

Johnson  says,  that  Thompson  said,  that  he 
thanked  God  thai  Acton  was  so  good  to  let  him 
be  there. 

There  were  two  other  witnessesi  who  spoke 
to  bis  asking  leave. 

Geutlemte,  now  you  will  consider  how  the 
two  evklenres  ully,  and  what  injury  there  was 
done  to  Thompson. 

For  the  king,  they  say,  that  he  was  put 
there  without,  and  against  his  consent ;  and 
for  the  prisoner,  eleven  witnesses  say,  it  was 
with  hn  consent.  If  yon  should  h^of  an  oni- 
Bion  that  it  was  without  his  consent,  then  it  de- 
serves another  consideration  ;  but  if  ;^on  should 
be  of  an  opinion  that  it  was  with  his  consent, 
then  there  must  be  an  end  of  Ibis. 

In  the  next  place,  yon  will  consider  in  rela- 
tion to  the  distemper.  As  to  the  diabetes,  some 
have  said  on  one  side,  that  they  looked  upon 
it  to  be  mortal,  and  that  he  ncTer  complained. 
It  is  very  observable,  that  he  never  should 
complain. 

In  the  next  place,  thev  tell  you,  how  he 
caught  it,  by  lying  upon  tne  bare  boards.  Some 
of  the  witnesses  for  the  king  say,  he  had  only  a 
sort  of  a  bed ;  and  eleven  witnesses  for  the  pri- 
soaer  say,  he  had  a  bed  ;  and  if  he  bad,  he 
did  not  lie  on  the  ground,  and  could  not  have 
the  distemper  from  lying  there;  it  was  im- 
possible. 

The  third  part  is,  whetbar  he  was  a  pri- 
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soner  in  the  Strong  Room?  You  have  beanf, . 
the  witaessses  for  the  king  all  agreed  that  ho 
went  out  on  days,  though  he  was  locked  up 
on  nights. 

The  witnesses  for  the  prisoner  ail  agree,  ha 
went  out  on  days,  and  he  was  not  locked  up 
on  nights. 

As  to  bis  going  to  the  sick  ward,  the  wit- 
nesses say,  that  Acton  ordered  it,  and  he  re- 
fused to  go. 

If  this  place  gave  him  the  distemper  of 
which  be  died,  and  if  he  went  without  his  con- 
sent, you  will  find  the  prisoner  guilty  ;  but  if 
he  went  out  and  in  when  be  woulci,  in  conse- 
quence, he  was  not  confined  there ;  thoe  ii 
no  reason  to  find  him  guilty. 

When  he  asked  leave  to  go  to  the  Strong 
Room,  the  prisoner  gave  it  in  a  very  humano 
manner,  and  gave  him  his  choice^  to  go 
there,  or  into  the  sick  ward. 

Upon  the  whole  I  must  leave  it  to  you. 

The  Jury  agreed  upon  their  Verdict  imme- 
diately, without  going  out  of  court. 

CL  of  Arr,  Gentlemen,  -  are  you  all  t^jpceoi 
in  your  verdict? 

Omnet,  Yes. 

CL  oj  Arr.  Who  shall  say  for  you  ? 

Omne$»  Foreman. 

CLqfArr.  William  Acton,  hold  up  thir 
hand.  (Which  he  did.)  Look  upon  the  pn- 
soner,  how  say  yon  ;  Is  he  Guilty  of  the  fe- 
lony and  murder  whereof  he  stands  indictedp 
or  Not  Guilty  T-^Foremdn.   Not  Guilty. 

Mr,- Strange^  The  prisoner,  my  lord,  hat 
been  very  much  fatigued,  and  desires,  upoa 
paying  bts  fees,  he  may  be  now  discharged. 

Acton.  Bly  lord,  I  desire  you  will  diachargo 
me  uow. 

Mr.  Baron  Car^fr.  1  canH  comply  with 
your  request. 

Mt,  Strange.  Mr.  Pazton,  speak  to  tho 
judge.  [Upon  which  Mr.  Pazton  went  out  of 
court.] 

Mr.  Strange,  Bf  r.  Oglethorpe,  I  desire  yon 
will  interfere,  and  speak  to  the  judge,  and  that 
youMl  give  your  opinion.  Pray  speak,  pray 
tell  whether  you  consent 

Mr.  Oglethorpe.  Were  I  prosecutor,  I  should 
desire  the  prisoner  might  be  released  ;  not  that 
1  think  him  innocent,  but  that  every  English- 
man, let  him  be  never  so  unjustly  acquitted^ 
hath,  by  the  Habeas  Corpus  act,  on  ^is  ac- 
quittal, a  right  to  be.  discharged ;  nor  can  any 
subornation  of  perjury,  or  any  management  pf 
a  jury,  prevent  it,  for  they  are  cognizable  at 
another  time. 

[There  being  then  a  great  noise  in  the  Court, 
interrupted  hiii  speaking  for  some  time,  and 
as  soon  as  it  ceased,  he  went  on  again.] 

As  I  said  before,  I  tm  not  the  prosecutor :  if 
I  were,  I  knew  ^hat  I  should  baTc  done.  The 
Attorney  General  was  ordered  to  prosecute  by 
tbecrowjn:  and  it  is  he,  or  his  representative, 
that  should  answer  this  question,  and  not  I  s 
and   sines  I  am  spcakisg,  I  desire  to  be  in- 
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ddlgfei  ft  in»rd  rtore,  ttaill  IM7  t^Atf 
•f  ny  coQiifigf  b6re. 

EkifiBg  hftd  the  honour  of  being  one  of  tbow 
gentlemen  who  were  appointed  to  emfoire  mlo 
fteteral  matters,  some  of  which  have  been  this 
4ny  nader  year  considetation ;  not  knowing, 
therefore,  what  questions  might  arise,  for  the 
elearing  un  of  which  I  might  bo  necessaiy,  I 
tirouvht  il  meambeat  on  me  to  attend. 
'  I  have  had  nothing  to  do  in  conducting  the 
tM)seeiiffoB  here,  which  has  appeared  evident- 
ly $  therefi»re  I  can't  imagine  why  any  appli- 
dsCon  shonid  be  made  to  me. 

DoMiNUs  Rbz  tersui  Acton. 
Michaelmas  Tem.  5  Geo.  S.^ 
The  Defendftnl  was  deputy  •keeper  of  the 
Jlarshalsea-prisoii ;  and  vpon  the  Address  of 
Ihe  Hoase  of  Commons,  was  prosecuted  for 
several  murders,  supposed  to  have  been  com« 
mittcd  bv  him  on  pnsooevs  hi  his  costody.  He 
was  tried  on  lour  several  indictments,  wlteroon 

*  Sir  John  Strange's  Reports,  vol.  2,  p. 
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the  only  tpustion  was.  Whether  a  place  witfaia 
the  prison,  called  the  Strong  Room,  was  a  prs* 
per  place  to  confine  disorderly  pfiaoncrs  inf 
And  the  jury  ofmn  all  the  four  tnala  acmrittsd 
him,  to  Ihe  satisfiiotioa  of  almost  every  body  | 
and  In  oonsequeace  of  these  acquittals  he  was 
discharged.  Presently  ailer  be  was  at  Hbei^, 
asinglejustieeof  the  peace,  upon  infbrmoyoa 
of  a  fifth  person's  having  been  pnt  inia  tba 
same  Strooe  Room,  and  dying  withia  a  year 
aHer,  thoogSt  tit  to  commit  the  defendant  agsia 
for  murder;  and  upon  a  Habeaa  Gorans,^ 
Strange  pro  Def.  moved  be  might  bo  admitted 
to  bail,  on  prodoetog  oopiesof  the  iafarmatioB8y 
and  affidavits  of  the  former  trials,  and  of  tli# 
identical  nature  of  the  ofiences;  but  the  Court 
refused  to  took  into  tho  informationa,  tbou^ 
they  were  pressed  with  the  lord  Mohtm'a  Caae^ 
Salk,  194,  where  they  looked  into  the  depoa»« 
lions  taken  by  the  coroner,  upon  a  motion  I0 


bail :  And,  in  the  present  case,  tliey  reaas 
the  definidant;  wiio  lay  in  prteon  till  tke 
assises ;  when  the  grand  jury  did  him  tba 
justiee  to  retmrn  tlie  bOl  Ignoramus,  aad  ka  w«a 
dischsrged. 


4A6.  Several  Proceedings  relating  to  the  bailing  Mr.  Bahbeidge, 
both  at  the  King's-Bcnch,  and  at  the  Sessions-House,  in  the 
Old-Bailey,  previous  to  bis  Trial  for  Felony  :*  3  Georob  IL 


A.D.  1729. 

At  the  King't'Benckf  June  7, 17S9. 

X  HIS  morning  Mr.  Bambridge  was  brought 
bv  Habeas  Corpus  from  Newgate  to  the  Court 
of  Kiog's-bencb.  The  Habeas  Corpus,  and 
the  return^  which  ooDtained  the  several  naat- 
tersy  wherewith  ha  was  charged,  were  read, 
viz.  1.  A  Commitment  bj  the  honourable 
House  of  Commons,  for  many  Barbarities, 
Cmelties,  and  Crimes,  in  the  execution  of  tiie 
offioe  of  Warden  of  the  Fleet.  S.  An  Indict- 
nent  for  the  Murder  of  Mr.  Casteli.  3.  A 
(;haife  of  Felony  for  stealing  goods. 

The  prisoner's  counsel  moved  the  Court,  that 
herais^tbeadmitn^dto  bad;  Ibrthat  as  to  the 
irst  of  the  said  commitments  it  was  ended  by 
the  expiration  of  the  sessiotis  of  parliament ;  as 
to  the  second,  the  prisoner  upon  a  fair  trial, 
kad  been  acquitted ;  and  as  to  the  third,  it  was 
a  char^fe  bronght  in  upon  the  prisoner,  on  his 
being  acquitted  of  the  murder,  and  no  bill  of  in- 
dictment either  found,  or  offered  to  the  grand* 
jury,  though  they  continued  sitting  tiU  the  day 
after  the  trial  $  and  more  especially,  was  it  rea- 
sonable to  admit  him  to  bail,  for  that  by  a  late 
act  of  parliament,  be  is  obliged,  00  the  pams 
And  penahies  of  felony,  fbrthwith  to  make  out 
true  and  perfect  lists  ofan  the  prisoners  in  the 
Fleet,  till  Jone  14,  and  to  give  up  allsecorifies, 


«  8e*  the  prsoediog  and  following  Cases. 


te.  whieli  H  was  impossible  for  ides  to  do« 
withoQt  hating  his  liberty  to  go  to  the  Fleets 
to  inspect  the  books,  and  examine  theofficetw 
there;  and  ei^ht  penraos  being  ready  so  be. 
come  his  sureties,  whereof  notiee  wan  gir«n  ; 
therefore,  it  was  hoped  the  Court  would  admit 
fain  to  bail.  The  king^s  counsel  attedgsd  that 
tlie  crime  which  the  prisoner  stood  charged 
with,  on  oath,  was  felony,  without  benefit  of 
deigy:  that,  as  lo  what  wu  aaid  of  the  pri- 
soners being  Kable  to  the  pains  of  death,  hi 
oaae  he  reAues  or  nq^acts  forthwith  to  oaak* 
outthe  said  lists,  dto.  the  said  word « forthwith,' 
in  this  ease,  imports  a  oonrcaient  tune,  or  no 
soon  as  is  rsasonable ;  and  therefore^  on  behalf 
of  the  king,  tfaev  hoped  be  should  not  be  ad- 
mitted to  bail.  The  Court  were  of  opmion,  that 
as  this  case  is  dronmstanced,  there  were  not 
sufficient  reasons  to  admit  the  prisoner  to  bail, 
the  crime  he  is  eharged  with  being  capital ; 
and  one  of  the  king's  evidence  being  out  of  the 
way,  the  last  dsy  of  the  sessions  at  the  Old 
Bailey,  the  bill  against  him  was  not  prsferrad, 
and  the  Court  there  hawing  otdered  tbe  pri- 
soner's detainer  UH  next  sessiona.  The  Coait 
alsodedared  their  opinion^  that  in  caae  tile  pri« 
soner,  to  the  utmost  of  his  power,  complied  with 
the  act  of  pariiannent,  in  deKToring  sooh  iisls^ 
"        to  thai 


&e.  be  would  be  no  way  liable 

thereof  i  in  the  end  he  was  remanded  to  X««ip>* 

gatSa 
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Dirs.  Rex  ver.  Bambsidgb. 


At  Hm  Setttomi  of  Oyer  and  l^nniiier,  Mid 
p«l  4«liverj»  bdd  at  Juitiee-btll*  •!  tb«  Oid 
Bailey,  m  tlie  901  day  of  July,  1789,  bcfoae 
mr  IMert  Baylis,  JuiijB^bt,  lord«Mayor,  and 
fibers  bit  amitUj^B  joitioea, 

T^  MicittNr  br  tbo  Crovii  not  boiofr  ^^y 
Aa  tryTbomMBainbiidge,  vboatoodiodkled 
Ibr  Monjr ;  tbe  kiog'a  iiofMital  did  boI  attwid 
^  «ba  9(b  of  Jul/,  the  lal  da  V  of  lh«  BMioiM ; 
wboD  ioi4  cbief-baron  Pei^oU/«  beiBfl^  ill,  was 
4Nit  of  toim ;  and  Mr.  JotHoe  HeynoUbi  beiag 
^ibljaed  to  1^  tbe  oirevit ;  tbeae  were  ooly  eo 
l^beocb,  iir  WiUi^m  Tbompaoo  tbo  rooorder, 
maA  Mr.  SeiieaBft  Raby,  tbe  deputy  recorder. 

WbcB  Mr.  Banbrid^e  waa  bmcbl  from 
Mewigile  to  tbe  Old  Bailey,  be  pctiuooed  the 
lCoai«,llMii  be  might  be  either  toed,  hailed,  or 
^ifcbarged;  and  that  in  the  mean  time  Im 
might,  miderthe  ooatody  of  the  keeper  of  New- 
gale,  be  pernaitted  to  go  to  tbe  judges  obamhars, 
(o  inspect  the  biiil  books,  and  oommitmeals,  to 
caahle  him  to  perfeot  the  iisis  of  all  his  pri* 
MKis,  which  the  prossBl  warden  had  demwii- 
«d ;  and  which  by  a  late  act  of  parliament  he 
la  obliged  to  deliver,  on  the  pains  of  felony 
withouibeneikof  ctergy ;  and  the jodges  going 
their  ciicnitson  Monday  next,  his  petition  set 
forth,  that  it  might  be  too  late  for  him,  after 
the  end  of  the  acssionst  to  inspect  tbe  said 
books.  The  Court  were  pleaeed  to  record  the 
petition,  and  to  grant  the  first  part  of  it»  via. 
That  he  should  either  be  tried,  bailed,  or  dis- 
cbaiged;  and  as  to  tbe  other  part  of  bis  peti- 
tion, dedared  that  he  could  not  ineur  the  pe- 
nalties in  the  said  act,  if  he  dkl  the  utmost  in 
his  power  to  perfect  the  said  lists.— And  next 
day,  (July  10,)  Mr.  Bambridgo,  who  bad  .peti- 
tioned the  Court  to  be  tried,  bailed,  or  dia- 
chwged,  was  indicted,  ts^stber  with  James 
Douglas,  and  William  Pindar,  (hb  accqmplioca) 
for  bmaking  open  tbe  door,  and  fekMuously 
•teuliflff  tlie  goods  of  Mrs.  Berkley,  a  prisoner 
in  the  Fleet ;  when  the  grand-jury  tbond  the 
hill  afainst  them  all;  whennpon  Douglaa  nod 
findar  absconded. 

ikud  en  Wh  July  1799,  bahig  the  last  dey 
nfihe       • 


Thomas  BsBibridgu  (bciog  bsfime  arraigned) 
ms  hrotwht  te  the  bar,  to  he  tried  ftr  the 
felony  wneseof  be  stood  indided  (  when  sir 
WiUmm  Thompson  spake  aafblkiirs : 

Sir  WUlmm  TJumpum.  As  Ihate  thehonenr 
In  ho  t  member  of  the  Bouse  of  Conunens,  and 
as  this  prosecution  was  ordered  1^  Iddiem 
from  the  Houm  of  Commons,  it  may'  he  ob- 
jected by  tbe  prisoner,  that  lam  bothapi»- 
seoulorsied  judge. 

Smbri4f€.    I 


to  jonrtn^ingme;  hutaayounmnmembsrof 
the  House  orCommens,  I  have  Jong  had  a  le- 
gmd  fm  yeu,  end  I  beg  1  may  not  be  nnder- 
stood  aa  having  any  pensMi  olgeetbn  to  you  $ 
but!  big  no  person  hebNigiag  to  the  Mouse  of 
CommoBsmny  hate  any  tmng  to  do  with  it. 
SbWilimm  2%osy«M  •  JU.  Attomeyi  f«a 


me  not  npmper  judge 


aeetbei 
to  try  him. 

Att,  Gen.   I  apprehend  it  is  not  a  legal  ob- 
jection ;   I  belieTe  it  has  frequently  happened, 
that  memlMSS  havesat  as  jud9M,  whera  prose-^ 
ontioBs  hare  been  ordered  i>y  tfao  Boaae  of 
Commons. 

Sir  William  Thompttm.  He  nmy  notthiriKme 
dtreslsd  of  partiality ;  it  amy  bethought  in  me 
n  remoto  objeotAon,  hot  I  would  asoid  lying 
imder  any  impuiatinn  of  partiaMty. 

Att.  Gem.  1  don't  say  it  is  not  a  legul  ol^« 
tion;  as  the  prisoner  dote  insist  upon  it,  itui 
not  light  in  meto  iosistBpon  your  tr^riug  |iim ; 
imtif  youdo  notthiakpropertotry  him.fortbe 
eake  of  the  prasecutien,  and  the  aolemnity  of 
it,  I  hopethetrinl  will  go  off  tfll  a- judge  is 
here :  but  1  am  tdd  there  is  danger  that  aomn 
of  the  witnessm  amy  he  gone  ont  of  the  way ; 
and  as  witnessm  are  ths  most  materiai  in  nil 
trials,  I  should  be  glad  of  its  commg  on  es  seen 
as  possible. 

kr  William  Tkmaptmi.  I  wiB  teU  Tonhesr 
that  matter  bapnena;  tfaerebnota  day  nent 
week,  that  my  lord-nMiyer  is  notBagigidin 
IS ;  suppose  it  AouM  be  pot  off  tUl  Men- 


dsy  ae'n-nigiit,  eome  of  the^bdges  may  be 
come  home  from  their  ciroans  on  Saturday 
night;  the  eemioue  skaH  be  adjourned  on  nur- 
pose;  ifaveinahaUbeattthecarekitheworidto 
support  the  nroseention.  As  this  matter  does 
happen,  and  me  prisoner  still  insists  upon  it,  Isl 
it  be  Wednesday  or  Monday  ae*n-nighl. 

Att.  Gca.  I  beliere  Monday  will  be  tbe  pro- 
persst  day ;  lord  ohisf-justico  £yie,  and  baron 
Carter,  may  be  in  town  then. 

Sir  WOiimn  Tkofmm,  He  sses  tbe  iaoon- 
▼enience;  if  he  will  wnfu  the  o^ection,  1  nm 
ready  to  try  him,  and  he  ahall  haTS  all  tim  m- 
dulgence  the  bmr  will  slkmr ;  I  do  it  not  to 
ware  die  fttigne;  and  as  for  Mr.  Seiieant 
Baby,  heienet  weM,  behashad  an  iMatatoof 
health  for  some  time,  and  is  not  able  to  try  him. 

Ait.  Gen.  If  it  fpsm  off  to  Monday  asven- 
night,it  may  be  put  off  till  nestsessions ;  there* 
Ibfo  Ishooid  think  it  better  for  the  prisoner  to 
benriednow:  I  don't  dssim  him;  it  ahall  ha 
▼olontary  in  him. ' 

BoNiMd^e.  IbMust  upon  the  olfoelioB. 

Att.  Gen.  Pray  let  it  be  on  Monday  ae? en- 


^.  WUHmm  I^lmyion.  Itis  the  Attomcv's 
desire,  that  it  may  be  adjenraed  till  Monday 
seren-night. 

Bmbridgt.  Tbe triall vent nnder  lastses^ 
sions,  for  the  murder  of  Mr.  Cmtell,  met  with 
false  representations  in  the  pspers ;  therefore^ 
mther  than  nm  any  hasard  of  aflsiarsprcssnu- 
tion,  I  dssirn  it  mi^  he  adjeunedtothetiaBa 
BBr.  Aitomey  mentions.   ^^ 

Sir  Wi^am  I^ssiysra.  What  was  ni 
the  papers  I  hare  nothing  tosay  to. 

Bamhridge.  If  things  were  misr^ 

then,  they  may  again  ;  and  1  hare  si 

much  in  my  character  under  such  misrepresen-. 
tatiens,thatl  ought  to  be  cantiottshow  I  oon- 


sttfferedso 
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Then  tbe  Court  was  adjourned  to  Monday 

•even -night. 

Jtt/yS  1,1789. 

Proclamation  was  made  for  information. 

CL  of  Arr.  Set  op  Thomas  Bambridf^. 
(Which  was  acoordiagly  done,  and  the  indict- 
ment read  in  Enfi^ish.) 

Sir  William  Tfiompton.     This  matter  was 

Snt  off  till  to  day  (the  prisoner  having  ihonght 
t  to  object  against  m$),  in  expectation  that 
some  of  the  judges  would  come  to  town/    - 

My  Lurd  Mayor  has  sent  to  those  in  town, 
and  they  sent  word,  that  it  woald  not  be  conve- 
nient for  them,  being  fatigued  with  the  circuit. 

Att,  Gen.  Mr.  Serjeant  Cheshire  and  myself 
are  ready,  and  the  king's  witnesses  are  ready.' 

Sir  William  Thompson,  I  have  had  the  objec- 
tion in  my  mind  ;  and  the  more  1  connderof  it, 
the  more  1  think  it  will  be  very  improper  for  me 
to  try  him.  I  know  no  instance,  no  parallel.^^ 
There  was  an  act  passed  last  sessions  of  parlia- 
ment, to  which  I  was  a  party ;  the  prosecution 
was  ordered  by  Address  from  tbe  House  of 
Commons,  to  which  I  was  a  party ;  and  it  does 
remain  a  scruple  with  me,  that  it  does  not  be- 
come roe  to  try  this  man.— The  trial  must  be 
put  off  till  next  sessions. 

Lord  Mayor.  The  jud^  sent  word,  that 
they  were  so  Ihtigued  with  the  assizes,  that 
.their  health  would  not  oermit  them  to  attend. 

Att.  Gen,  1  have^'oeen  here  twice :  next 
aessions  is  the  S7th  of  August ;  1  must  be  out 
of  town,  and  cannot  be  able  to  attend  tbe  trial. 

Serj.  Cheihire.  I  shall  be  160  miles  out  of 
town  at  that  time.' 

Sir  William  Tkompvm,  The  sessions  you 
don't  usually  attend ;  I  wish  it  was  otherwise : 
if  you  can  tell  me  of  any  case  where  a  judge* 
acted  as  prosecutor  and  judge,  I  will  try  him. 

Att,  Gen.  I  can't  recollect  any  precedent ; 
but  the  Court  of  King's* bench  grants  informa- 
tions, and  tries  the  cause  after. 

Sir  WiUiam  Thompion.  After  the  Court  of 
King's-bench  grants  informations,  they  hear 
both  parties.  Whoever  reads  the  act  passed 
last  sessions,  if  I  had  tried  him,  would  say  I 
was  not  impartial. 

Att.  Gen,  If  it  is  a  scruple  the  prisoner 
flakes,  he  cannot  be  dischamd. 

Sir  William  Thompson,  The  trial  must  go 
over ;  it  must  take  its  fate.  Mr.  Allen,  take 
care  of  the  prisoner. 

At  the  Old  Baiky,  Aug.  27, 1729. 

Dns.  Rex  ver.  Bambridge. 

Mr.  ConniQgsby  attended  on  behalf  of  tbe 
crown,  and  made  a  motion  to  put  off  the  trial 
of  Thomas  Bambridge  till  next  sessions ;  but 
tbe  Court  did  not  tbinx  fit  to  enter  into  the  ar- 
gument then,  and  deferred  it  till  the  S9th  of  the 
same  instant.  / 

Auguit  29. 

Ur.  CanningAy.  1  am  of  counsel  for  the. 
luBgy  my  lord     1  have  an  bvmbte  motion  to 


Freoeedingi  retating  to  ike 

make  to  the  Court,  that  the  trial  of  Mr. : 
bridge  may  be  put  off  till  the  next 
and  when  I  aak  this,  it  will  be  nee 
assi^  some  reason:  the  last  time  1  made" the 
motion  to  tbe  Court,  your  lordship  was  pleased 
to  determine,  that  the  prisoner  was  not  in  the 
meaning  of  the  Habeas  Corpus  Act,  as  he  waved 
being  tned  himself;  and  therefore  it  is  discre- 
tionary in  the  Court  what  they  will  do  in  this 
matter,  as  the  trial  was  before  put  off  by  tbe 
prisoner's  concurrence.  My  lord,  the  king's 
counsel  being  out  of  town,  or  upon  tbe  circuits, 
is  one  reason ;  but  I  don't  barely  insist  upon 
that;  for  I  have  an  affidavit,  that  a  material 
witness  for  the  Jciog  is  absent,  and  can't  be 
found;  that  he  has  absconded  for  debt;  but 
that  we  shall  bo  able  to  have  him  by  next  ses- 
sions, though  not  now ;  I  submit  it  upon  that. 

Then  tbe  affidavit  was  read,  which  was  to 
tbe  following  effect: 

**  Nicholas  Comer  maketh  oath.  That  he 
had  sought  aAer  Gifford  Lane,  formerly  derk 
to  Mr.  Gybbon,  late  deputy  warden  of  the 
Fleet,  to  serve  him  with  a  subpmna ;  but  could 
not  find  Jiim  out,  because  he  has  absconded  for 
debt;  but  believes  be  shall  find  him  by  tbe 
next  ensuing  sessions ;  and  that  it  was  not  safe 
to  proceed  to  trial  without  his  testimonjr,  &c." 

Mr.  Conningiby,  I  hope,  upon  this,  my 
lord,  the  trial  will  be  put  off. 

Mr.  Just.  Frobyn.  While  Mr.  Wynn  is 
speaking,  I  desire  I  may  look  over  the  affi- 
davit. 

Mr.  Wynn  (Counsel  ibr  the  Prisoner).  My 
lord,  1  hope  the  reason  given  is  not  sufficient 
to  put  off  the  trial:  I  will  not  mention  now  the 
long  time  that  be  has  been  kept  in  prison,  it  is 
so  fresh  in  memory. 

As  to  the  absence  of  tbe  king's  counsel,  there 
is  no  occasi<^  for  them,  as  that  kiarned  gentle* 
man  is  present ;  and  1  humbly  apprehend,  that 
can  be  no  foundation  to  put  the  trial  off. 

The  next  argument  is  founded  upon  the  affi- 
davit of  Nicholas  Comer,  That  he  bad  notlieen 
able  to  find  Lane ;  and  that  Lane  was  a  ma* 
terial  witneas  for  the  king:  what  foundation  be 
had  to  believe  Lane  a  material  witness  does  not 
appear ;  and  it  is  very  easy  to  seek  for  a  man 
where  he  is  not  to  be  found.  The  other  day, 
my  lord,  there  waa  nothing  then  pretended  but 
th^  Gnt  part  of  the  motion ;  and  Mr.  Faxton 
himself  will  own,  that  be  could  assign  no  othtf 
reason  than  the  absence  of  tbe  king's  counsel ; 
and,  I  presume,  as  your  lordship  would  not 
allow  that  as  a  sufficient  reason  then,  I  hope 
you  will  not  now.  At  the  hitter  end  of  a  ses- 
sions no  affidavit,  they  themselves  are  oonsdooSy 
can  have  any  weight. 

They  sup^iosed  that  your  krdsbip  woukl 
hardly  enter  uto  it  now,  and,  for  that  reason, 
have  very  artfully  spun  it  out :  1  called  upon 
them  then  to  give  a  reason  for  putting  tbe  trial 
off.  Why  was  there  not  a  proper  application 
yesterday  ?  The  affidavit  would  have  been  filed, 
and  tlie  prisoner  would  have  bad  a  proper  op- 
portunity to  give  evidenae  as  to  the  ckarsdsr 
of  Poiper ;  wi  if  any  thing  is  to  be  preramed, 
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y  oar  lorddiip  will  presume  h  in  ftTour  of  the 
priflooer, 

I  will  not  take  op  any  more  of  year  lord- 
ship's time ;  bnt  harobljr  insist,  that  yonr  lord- 
stiip  will  proceed  upon,  the  trial,  or  admit  bim 
to  bail. 

Mr.  Conningsby.  The  learned  gentleman, 
my  lord,  insinuates,  that  we  searched  for  Lane 
where  be  was  not  to  be  found :  the  affidavit  sets 
ibith.  That  Comer  searched  at  bis  ptsoe  of 
nbode,  and  at  other  places,  where  it  was  thought 
be  was  likely  to  be.  We  do  take  upon  us  to 
say,  he  is  a  material  witness:  if  we  swear 
fkisely,  that  lies  upon  ut  to  answer ;  and,  I  ap- 
prehend, the  crown  would  be  no  moresorprised 
than  the  prisoner. 

Bambrtdge.  As  to  Lane*s  being  a  material 
witness,  if  you  look  upon  the  indictment,  yonll 
not  see  him  upon  the  back  of  it. 

Mr.  Paxton,  That's  not  to  the  purpose ; 
fer  we  seldom  put  the  most  material  evidence 
on  the  back  of  the  indictment. 

Bambriigt.  I  beg  leave,  my  lord,  to  men- 
tion one  circumstance,  which  is  notorious,  and 
now  publicly  talked  of:  there  was  one  gen- 
tleman of  the  grand  jurv,  who  was  very  soli- 
citous to  the  rest  of  bfs  brethren  to  find  this 
bill,  has  laid  violent  hands  upon  himself  tor  the 
injury  done  to  me. 
M  r .  Just  Probyn.  That  is  not  to  the  purpose. 
Bambridge.  Ue  has  not  sworn  to  Lane's 
place  of  abode. 

Mr.  Paxton.  There  is  one  remarkable  cir- 
camstaoce,  that  the  Court  was  adjoumecT  for 
several  days,  that  the  prisoner  might  have  a 
legal  trial,  and  it  went  off  upon  the  prisoner's 
account. 

Bambridge,  I  am  surprised  Mr.  Paxton 
should  say  that ;  I  did  not  speak  one  word  that 
day.  1  have  in  writing  what  was  said,  which 
there  is  one  ready  to  swear  to.  [Which  he 
read  over.] 

Mr.  Just.  Probyn,  That  relates  to  the  prayer 
of  the  Habeas  Corpus  Act. 

When  people  are  in  custody  a  considerable 
time,  witnout  some  particular  reason,  they 
sbonid  be  discharged. 

One  of  the  reasons  always  admitted,  is  the 
want  of  evidenoe  for  the  prosecutor :  if  endea- 
vours have  been  used,  and  they  cannot  be  had, 
that  always  is  a  sufficient  reason.  As  to  the 
affidavit,  it  is  not  so  strong  as  osoally  is  made 
upon  such  occasions:  it  says,  that  he  was  con- 
cerned for  the  prosecntor;  bnt  it  don't  sppear 
bow  he  was  concerned.  He  says,  that  he  had 
niide  enquiry  at  Mr,  Gybbous's  house,  but 
don't  say  that  he  ever  hedged  there;  but  goes 
OB  and  says,  that  he  enquired  at  several  other 
places  wnere  it  was  likely  to  find  htm ;  but 
don't  say  he  lodged  at  those  places.  Why 
won't  you  consent  t|iat  the  prisoner  should  be 
balled? 

Mr.  Conninpby.  I  don't  know  what  service 
it  will  be  to  him. 

Mr.  Wynn  (afterwards  Seijeant).  I  am  sur- 
prized that  any  thing  should  be  mentioned 
about  the  appeal,  which  is  a  private  canse. 


A.  D.  1729.  pTO 

I  mentioned  nothing  of 


Mr.  Conning^, 
the  append  now. 

Mr.  Ifynn.    Yon  did  the  other  day. 

Mr.  mron  Lomtfnn.  As,  on  the  one  band, 
care  shouM  be  taken  that  the  pro8i*cution  should 
be  so  carried  on,  that  the  person  guilty  should 
be  punished ;  so,  on  the  other  bieind,  it  should 
be  carried  on  with  such  speed,  that  no  person 
should  be  longer  confined  than  necessary.  It 
does  appear,  by  the  concessiAns  on  all  hands', 
that  the  prisoner  has  continued  in  prison  ever 
since  May  last :  though,  by  the  waver  of  not 
being  tried,  be  is  not  intitleif  to  his  discharge, 
yet  he  ought  to  be  considered  as  to  the  length 
of  time  he  has  continued  in  prison ;  unless  yoa 
can  show  any  disadvantage  to  the  crown,  if  he 
is  admitted  to  bail.  If  it  secures  the  liberty  of 
the  subject,  on  the  ooe  hand,  we  shall  take  care 
on  the  other,  that  the  bail  shall  be  so  sufficient, 
that  be  may  be  amenable  to  justice. 

Mr.  Pastan,  The  trial  was  put  off  upon  Mr. 
Bambridge's  own  motion. 

Mr.  Justice  Prob^.  He  ought  to  be  ad- 
mitted to  bail.  Mr.  Bambridge,  have  yon  bail 
ready  ? 

Bambridge.  1  can't  say  I  have  this  instant ; 
but  if  it  is  your  lordship's  pleasure  to  order 
bail,  u|)en  giving  notice  to  the  solicitor  for  the 
crown,  I'll  get  them  rea<ly. 

Mr.  Just.  Probyn,  Give  the  names  of  the 
bail  as  soon  ss  conveniently  yon  can ;  for  it 
ahould  be  done  in  court. 

Mr.  W^nn,  Can  yon  undertake  to  get  them 
ready  in  two  or  three  hours  P 

Bambridge,  I  have  two  or  three  ready  in 
court  now.     >  * 

Mr.  Wjinn.  What  sum,  my  k)rd,  shall  they 
be  bound  in  ? 

Air.  Paxton.  I  desire,  my  lord,  they  may 
justify  in  a  particular  sura. 

Mr.  Just.  Probyn,  He  shall  enter  into  a 
recognizance  himself  of  S,000/.  and  the  bail 
1,000/.  a- piece. 

Mr.  Paxton.  I  should  have  an  opportunity 
to  enquire  Into  their  circumstances. 

Mr.  Williams,    You  know  me. 

Mr.  Paxton.  I  know  you  to  be  a  tradesman 
in  Long-acre;  but  don*t  know  what  you  are 
worth. 

Mr.  Jost.  Probyn.  You  that  are  here  now 
may  justify :  you  say  you  know  one  of  them, 
only  want  to  be  satisfied  as  to  his  circum- 
stances. 

Mr.  Wm.  Beatniff  (coachroaker  in  H^h« 
Holborn).     1  am  ready,  my  lord,  to  justify. 

Mr.  Just.  Probyn.    Is  he  sworn  P 

Mr.  Tanner,    Yes,  my  lord. 

Mr.  Just.  Probyn.  Mr.  Bestniff,  are  yoa 
worth  1,000/.  when  all  your  debts  are  paid  ? 

Beatniff.    I  am,  my  lord. 

Mr.  Just.  ProM.   Is  Williams  sworn  P 

Mr.  Tanner.    He  is. 

Wiiliami.  1  cannot  swear  to  1,000/. ;  but 
I  will  swear  to  500/. 

Mr.  Just.  Probyn,  Are  yoa  worth  500Z. 
when  all  your  debu  are  paid  r 

Williams.    I  am,  my  lord. 


ATI] 


8  GEOBGB  n. 


Proue^ngt  rOniing  to  the 


[47! 


BmUidgi.  There  ie  one  of  the  ee^epnli  of 
the  compter  has  oflered  to  be  the  other. 

Mr.  Justice  Frobym.  iM  him  be  swofii. — 
Tkuf  Parker,  are  ytm  a  hooee-lieeperf 

Parker,  Yee. 

Mr.  Just  Frohyn.  Are  yea  worth  fife  hoii* 
dred  poanda,  wheo  all  yoardebte  ere  paid? 

Farker,  I  aiD|  with  my  plaoe. 

Mr.  Just.  Frobyn.  1  he^  nothiog^  to  aay 
heir  you  make  it  up ;  but  1  ask  yoo,  whether 
you  are  worth  50(K.,  over  end  above'whel  }m 
}fi»OKmiMy  ta  pay  your  debts? 

Farker,  I  really  believe  I  am. 

Blr.  Just.  Fr^n.  ThU  is  not  enough  for 
you  40  say. 

Upon  which  he  would  not  swear  otherwise, 
and  withdrew ;  aod  Mr.  Banbridge  was  di- 
MCted  to  gel  another. 

Saturday,  August  80,  1739. 

The  Calendar  being  called  over,  Mn  Bern- 
bridge  was  brousrht  to  the  bar. 

Bumbridge.  The  person  that  I  did  propose 
for  the  third  nan,  f  cannot  have  while  the 
Court  is  sitting,  for  he  is  oat  of  town. 

Serj.  Raby.  Then  yoa  can't  comply  with 
the  whole. 

Bambridge.  I  can't  now ;  therefine  I  de- 
■ire  I  ma  V  be  referred  to  the  lord  mayor  to  take 
Ihebail. 

Mr.  ff orbing.  The  third  person  was  just  now 
in  town;  I  saw  him  with  an  agent  of  Mr. 
Bambridge  at  Fleet-diteh. 

Bambridge,  My  lord,  Hafbing  is  one  in  the 
conspiracy :  I  shall  have  youi  and  Comer  too, 
by-and*bye. 

Harbing,  Thai  andacioos  frool  of  year's 
will  do  you  no  service. 

Serj.  Raby,  You  say  yon  can't  be  able  now 
to  comply ;  you  can't  g|ive  security  now ;  and 
yon  desire  it  may  be  referred :  Whoever  takes 
that  authority  upon  them,  will  do  it  by  the 
order  of  the  Court.  Let  it  be  referred  to  the 
Lord  Mayor,  and  any  two  of  the  iddermen 
upon  the  rota.  When  do  yoo  propose  to  give 
in  bail? 

Bambridge.  I  propose  on  Tuesday  morning. 

Seij.  Bdiby.  Let  it  be  Wednesday,  and  give 
three  days  notice:  it  will  be  better  for  yoo;  for 
the  Solicitor  for  the  crown  may  say  that  be  had 
not  sofficient  notice,  and  that  may  delay  you. 

Lord  Mayor.  Yoa  may  attend  me  on 
Wednesday  roomiog  at  ten  o'clock.  Take  care 
tegive  Mr.  Pazton  notice. 

On  September  9th,  he  was  bailed  before  the 
Loffd  Mayor  and  Court  of  Aldermen»  at  Gaild- 
hall,  for  the  felony  of  which  he  stood  indicted ; 
having  given  sufficient  sureties  for  his  appear- 
ance at  the  next  sessions  at  the  01d*Bailey ; 
though  he  was  oontinaed  a  prisoner  in  New- 
gate,  beioff  charged  on  an  appeal  for  the 
murder  of  Mr.  Castell. 

Dns.  Rax  verstMBAMBRmoB,  At  the  Old  dailey, 
Oct  SO,  t7S9. 

The  said  Thomes  Bambridge  bttiigbftNight 


tothebar(thekin$r'«eeoiisel  netbeief  theoiB 
Court),  proclamation  was  made  forinfonnatiN. 

C/.  ^  Arr.  Thou  the  prisoner  at  tbe  W, 
these  men  that  thoa  shalt  bear  called,  and  fa- 
sonally  appear,  are  to  pass  hetweeii  osr  so- 
vereign lord  the  king  and  thee,  upon  thetriil 
of  thy  life  and  death ;  therefoe,  if  you  diil. 
lenge  them,  or  any  of  them,  your  tiawtoipok 
is  as  they  come  to  the  book  to  be  fmn, 
before  they  are  awom.  [Then  part  ef  the  pu. 
nel  was  called  over,  as  fdtows :] 

CLofArr.  Oobert  Johnson. 

Johnton.  Here. 

Bambridge.  I  object  to  hun.  I  an  nv^ 
prised  he  should  be  summoned :  He  was  i  pri* 
soner  in  the  Fleet,  aod  was  cleared  by  tbeliti 
Act  of  Insolvency  ;  and  so  are  half  ef  (he  per* 
sons  that  are  now  summoned. 

Officer.  I  took  the  best  pare  I  could. 

jSmbridge.  These  ought  nptte  bavekcfe 
upon  the  pannel :  I  am' ready  is  be  triBd  by 
any  twelve  honest  and  indifferent  roeo. 

h,  C.J,  Raymond,  1  don't  know  bow  tlia 
matter  is ;  if  you  have  any  just  csiue,  yoi 
may  challenge  any  of  them. 

CLofArr.  John  Lewis.  (Whoaoswend, 
and  was  6wom.) 

Bambridge,  Half  of  them  were  priwoen. 

Mr.  Matthews.  Have  yoo  any  other  piB* 
nel  ? — Officer.  There  u  another  panoei. 

CL  of  Arr.  William  Berry  (not  here). 

CL  of  Arr.  John  Fowler  (answered,  and  w 
■worn.) 

CLofArr.  Richaid  Evans. 

Richard  Evam.  Here. 

CL  ^  Arr.  J^ook  upon  the  prisoner. 

Mr.  Kettleby.  Let  the  prisoner  look  ap« 
him,  to  see  if  he  knows  him. 

intoConil 


Then  the  King's  Counsel 

Seri.  Cheshire.  My  lord,  there  is  a  wiinefl, 
that  IS  to  go  through  the  whole  cause,  ooc 
Turner,  who  is  very  ill ;  and  we  shall  birt  aa 
affidavit  presently,  that  he  can't  without  pen 
of  his  life,  come  out.  He  was  here  oo  f  rvhji 
and  this  is  the  act  of  God :  Three  or  four  tm 
the  king's  counsel  have  attended,  aod  b(^ 
this  would  have  been  the  last.  It  is  oar  du(jfj| 
acquaint  your  lordship,  that  he  goes  tb^ng" 
the  whole  cause :  We  are  very  serry  it  bai  i» 
happened ;  but  we  cannot  try  it,  onlsw  ve  tff 
to  try  the  cause  without  this  witness* 

Att.  Gen.  It  is  impossible  for  us  to  go^ 
without  this  witness ;   this  accideot  if  v^ 
we  did  not  meet  withal  till  tbe  Court  ^ 
sitdng;     there  is  a  messenger  ssot,  t^ 
an  apothecary,  to  deauie  him*  u  ^^'^^^ 
to  come  in  any  manner,  in  a  chair,  orojo^- 
wise;  if  not,  we  shall  lay  before  yoor  kKd- 
ships,  by  affidavit,  the  oonditioa  he  is  ui,  voo^ 
the  apothecary  comes.     This  witpen  » .^ 
most  material  in  the  cause;  it  is  ^^^'^ 
to  charge  the  prisoner,  or  try  the  cause  iruso 
him.    The  witness  was  here  on  FrM»y»  »f 
there  can   be  no  inconvenience  to  tw  PJ 
soner,  for  that  in  regard  to  this  iodicUDtw  u 
is  bailed;  he  is  not  m  the  aia* (»«^  "''^ 


Ben,  Ciei 


BaObig  Thma$  BtmMdge.  A.  D.  17S9.  [574 

BMiybe  ma,  (wfaieh  was  aoeoHlinglt  doiie»> 
UHi  is  10  the  foll^wiiig  effect : 

<*  James  Carrent,  surgeon,  *— «.  Goodacre^ 
apotbecarv,  Nicholas  Comer,  sevarally  make 
oath,  eacb  for  himself;  and  James  Correnk 
saitb,  <«  That  be  bath  attended  captain  Joho 
Lillingston  about  fourteen  days^  last  past* 
and  that  he  was  seized  with  a  Tiolent  fet er, 
which  fell  into  bis  thigh,  and  occasioned  m 
toiDor,  which  was  forced  to  be  laid  open  ;  and 
Lillioffston  now  lies  dangerously  ill ;  that  tbs 
wound  is  six  inches  long,  and  three  deep,  and 
be  cannot  be  brought  out  without  oumifesl 
danger  of  bis  life. 

*•  Goodacre;  be  swears  that  be  has  been  to 
▼isit  John  Turner,  and  that  be  found  him  tio* 
lently  ill  of  a  nlenretic  fef  er,  and  he  cannot  be 
broiwht  out  of  bis  lodging  without  danger  of 

"  Nicholas  Comer ;  be  says  be  was  em- 
ployed by  Mr.  Paxton,  and  he  is  well  ao» 
qnainted  with  John  Turner  and  John  JiUiflg- 
ston,  and  is  well  acquainted  with  their  i£- 
dsTits,  and  sars,  that  they  are  very  material 
witnesses,  and  it  is  not  sate  to  proceed  to  trial, 
without  the  benefit  of  their  testimony ;  and  thai 
Tomer  did  attend  on  Friday,  though  be  was 
then  ill." 

Att,  {jen.  We  that  are  coonsel  for  theking^ 
cannot  oblige  the  attendance  of  witnesses ;  we 
cannot  keep  tbem  in  health ;  1  stmnld  hate 
been  very  glad  to  bare  went  on  with  the  trial ; 
what  has  been  one  of  the  means  of  potting  it 
off,  was  the  prisonePs  insisting  upon  an  ebjec* 
tion,  that  was  made  by  an  honourable- person^ 
then  upon  the  bench.  The  affidavit  is  so  full, 
that  1  need  not  trouble  your  lordship  with  any 
obserf  ations  upon  it  The  coone  of  all  courts 
is  offton  such  an  affidarit  to  pot  off  the  cause, 
and  it  b  not  safe  to  go  to  trial  without  this  wit- 
ness. B;^  my  brief  we  cannot  safely  proceed, 
Ibr  the  prisoner  was  committed  upon  the  af- 
fidavit of  Tomer. 

Sol,  Oen.  I  apprehend,  that  what  we  apply 
for,  is  so  reasonable  it  will  be  granted. 

JL  C.  J.  The  afiidaf  it  is  sworn  by  three  wit- 
nesses. 

Mr.  Kettkby.  i  am  counsel  for  the  pisoner. 
In  cases  of  felony,  counsel  may  be  assigned  for 
the  prisoner  upon  motions,  but  not  upon  trials. 

L.  C.  J.   I  allow  it  to  be  so,  you  may  go  on. 

Mr.  Kettleby,  I  hope  the  trial  will  not  be  put 
off  at  this  time ;  this  is  so  small  a  matter  to 
object,  to  put  off  the  trial ;  they  don't  mention 
when  they  first  came  to  the  knowledge  of  |bfs : 
If  they  came  to  the  knowledge  of  it  so  soon, 
that  the  defendant  might  hare  bad  an  op- 
portunity to  send  people  to  riew  the  persons  lit 
too,  then  this  affidarit  is  not  sufficient. 

X.  C.  J,  He  was  here  on  Friday. 

Mr.  Strange,  It  is  not  said  in  the  affidarit, 
that  he  was  subpcenaed,  he  might  attend  as  a 
hearer. 

Att.  Oen,  None  of  ns  knew  it  fill  just  now« 
He  don't  lie  in  prison  upon  this ;  he  is  confiatA 
upon  the  appeal. 
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irosaMbekeplheiistady;  hot  if  that  was  the 
Base,  it  is  a  sufficient  cause  to  pot  off  the  trial, 
mpposing  he  was  tiot  upon  bail.  I  bare  at« 
tended  here  sereral  times,  and  sbooid  be  glad 
U>  hare  done  with  this  attendance. 

I^.  C.  J.  Benfmond.  1  can't  say  any  thing  to 
it  till  the  affidarit  comes. 

JBamhruige,  I  dkl  not  hear  one  word  that 
Ehat  ii^tleman  said. 

X.  C.  J.  They  hare  alleged,  that  a  material 
iritncas,  that  goes  throuffh  the  whole  canse, 
cannot  with  any  safety  to  nis  life  attend.  There 
is  no  affidarit  come,  so  it  cannot  be  taken  no- 
tice of  till,  it  does,  and  thev  say  it  cannot  be 
any  ineonrenience  to  you,  because  yon  are  al- 
resKl^  bailed.  1  wish  you  hear  me,  for  1  am 
hoarse. 

Cambridge.  My  bwd,  I  do  hear  you  ;  this 
aause  has  been  depending erer  smeeMay  last. 
X..  C  J.  You  bare  no  oceasion  to  tiKe  no- 
tice of  that. 

BamMdge.  I  don't  knew  bnt  this  witness 
is  one  of  the  people  maintained  in  the  Fleet  at 
board  wages.  It  has  been  pot  off  already  se- 
veral times,  and  your  lordsnip  knows,  I  sur- 
rendered on  Friday  to  take  my  trial. 

Att,  Gen.  It  was  not  onr  fiiult  it  was  not 
tried  in  Joly  last,  we  had  all  our  witnesses  then 
lea^. 

Mr,  Strange.  An  honourable  gentleman 
■lade  the  objection,  tlien  upon  the  bench. 

Att.  Gen.  I  must  obserre  that  the  prisoner 
ionisted  upon  it  hioMelf. 

Bambridge.  1  am  rery  sorry,  so  weak  a 
ntrataeem  as  this  is  made  use  of  to  put  it  off. 

X.  C.  J.   Hare  a  little  patience  till  the  affi- 
darit comes,!  cannot  say  any  thing  to  it  till  then. 
Bambridge.   I  hare  had  a  great  deal  of  no- 
•ommon  sufferings  in  this  cause. 

L.  C.  J.  That  is  nothing  to  me,  I  can't  say 
any  thing  to  it ;  1  am  here  only  to  try  the 
eaose. 

Bambridge.  I  hare  broog^ht  a  gentleman, 
Mr.  Holder,  one  hundred  miles,  and  this  trial 
being  put  off  from  time  to  time,  the  expence 
is  so  great,  that  it  is  enough  to  ruin  any  man. 
L.  C.  /.  You  must  stay  till  the  affidavit 
eemes. 

SSeij.  Cheihire.  This  witness  swears  to  the 
atealing  the  goods. 

Then  Mr.  Bambridge  went  from  the  bar,  and 
tiie  court  waiting  some  time,  Mr.  Poxtoo  pro- 
duced an  affidarit,  which  the  parties  swore  to 
in  courL 

Ait.  Oen.   I  beliere  yon  should  bring  the 
to  the  bar.    (iVbich  was  done  ac- 


Snj.  Cheihire.  Now  the  affidarit  is  come, 
there  are  three  witnesses,  thongh  I  mentioned 
bnt  one.  Now  it  appears,  tirom  the  eridence 
of  three  persons,  that  there  is  another  per- 
son, a  prisoner  in  the  Fleet,  that  cannot  come ; 
be  has  had  a  rroleot  ferer,  that  fell  into  one  of 
bis  Ibigbs,  and  caused  a  dangerons  womid  to 
be  made,  six  inches  in  length  and  three  in  depth. 

Ati.  Oen.  My  tord,  we  pray  tho  afiidarit 
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Mr.  Ketiieby,  He  has  an  iron  knocked  off 
one  lei;,  and  ready  to  be  put  upon  the  other.— 
And  if  ibis  holds  him,  ne  mav  be  continued 
for  ever.  I  submit  to  your  lordship,  that  they 
must  jnfe  notice  to  pot  off  the  trial,  if  it  is  to  be 
put  off;  they  doA't  say  whether  they  knew  of 
this  cause  before,  or  not ;  Mr.  Attorney  said, 
he  did  not  know  of  Lillioiafston's  being  ill. 

AU,  <jen.  I  knew  Lillingston's  being  a  wit- 
ness, bv  my  brief. 

Mr.  iettUby.  They  should  have  set  forth  in 
the  aflMavit,  tbatthey  did  not  know  of  theillness 
till  this  mornings,  and  that  they  did  not  know  it 
before :  If  that  had  been  the  case,  it  had  been 
some  excuse;  besides,  the  jury  has  been 
diaiged  with  the  prisoner ;  the  attorney  did 
not  come  in  so  soon :  he  has  made  an  objection 
against  the  pannel,  before  the  king's  counsel 
came  in  ;  they  said  they  were  to  have  an  in- 
formation, of  the  disability  of  one  witness. 
Kow  there  are  two  ill,  without  saying  when 
they  first  knew  of  their  disability. 

Comer  says,  that  he  was  employed  under 
Mr.  Paxton,  and  he  knows  they  are  material 
witnesses.  If  Mr.  Paxton  had  given  it  upon 
oath,  that  they  were  material  witnesses,  I 
should  have  believed  it;  I  don't  know  from 
whence  Comer  comes,  I  do  not  see  it  in  the  in- 
formation ;  he  says,  that  he  is  acquainted  with 
them,  therefore  concludes,  thev  are  material 
witnesses.  I  must  submit  it,  if  they  are  ma- 
terial witnesses  or  not ;  it  is  an  easy  mattq;  to 
get  three  or  four  people,  may  be  clerk's  clerks, 
to  swear,  that  they  are  material  witnesses,  who 
1  have  no  reason  to  believe  had  sufficient  rea- 
sons to  ground  their  belief  upon  that  they  were 
material  witnesses ;  should  we  not  have  had 
some  information  before  ?  Perhaps  the  prisoner 
might  have  sent  one  to  visit  these  people,  who 
might  have  swore,  that  they  were  as  able  to 
come,  as  these  say  they  were  unable ;  and  ( 
humbly  beg  leave  to  say  that  the  affidavit  is 
not  sufficient.  Besides,  there  is  another  reason, 
why  it  should  not  be  put  off,  he  is  surrendered 
by  his  bail  to  take  his  trial,  and  we  do  not  know 
that  they  will  stand  again. 

Att,  Utn,  They  must  stand  till  they  are  dis- 
charged by  the  Court. 

^  Mr.  KettUhy,  lliey  have  not  so  much  as 
given  notice  to  stand  again,  he  has  not  had  so 
much  as  an  opportunity  of  asking ;  I  hope  he 
may  be  tried,  or  else  the  consequence  roust  be, 
that  he  must  lie  by  till  December,  and  then 
somebody  else  may  have  a  broken  leg. 

Mr.  Wynn,  I  can't  pass  over  this  affidavit, 
without  making  one  observation ;  J  shall  not 
call  it  an  affected  delay,  though  it  looks  ex- 
ceeding like  it.  The  affidavit  last  sessions  was 
not  shewed  the  beginning  of  the  sessions,  that 
he  might  have  had  an  opportunity  to  answer  it, 
bnt  the  last  day  of  the  sessions ;  1  am  sore 
then  it  looked  like  an  affected  delay.  The  af- 
fidavit was  then  not  looked  upon  to  be  suffi- 
cient ;  the  objection  then  to  Mr.  Comer  was, 
that  he  was  no  solicitor.  Is  a  person  sufficient 
to  swear  to  witnesses  being  material,  that  has 
only  served  a  subpcBoa.^    Mr,  Paxton  is  the 


only  person  that  has  appeared  as'  a  sotieitDr. 
Another  thing  that  is  pretty  extfaordinry  is, 
that  the  bail  is  discharged;  there  msybeso 
render,  but  the  gaoler  will  hardly  part  with  \m 
without  fresh  hail. 

1  should  be  glad  to  know^  if  the  noler  viQ 
give  liberty  for  him  or  no ;  I  woiiTd  not  add 
more  to  your  lordship's  trouble ;  but  as  tba 
case  is,  there  is  no  manner  of  reason  to  put  off 
the  trial. 

Mr.  Strange.  1  am  ooimael  of  the  same  side, 
and  I  must  observe  to  your  lordship,  that  titis 
affidavit  is  not  sufficient  as  to  the  in&bility  or 
matorialness  of  the  witnesses ;  as  to  the  first  it 
appears,  tbatthey  must  have  bad  fourteen  days 
time  to  have  made  this  enquirv,  as  to  Liliiog- 
ston ;  and  though  they  pretend  to  say  Turaer 
was  here  on  Friday,  they  do  not  say  Lilfiog* 
ston  was;  they  oould  have  gone  on  without tbii 
Lillingstott  then,  for  it  does  not  appear  that  he 
was  here  on  Friday  last 

That  if  it  had  suited  the  convenience  of  tbe 
Court  to  have  gone  on  on  Friday,  they  miut 
have  gone  on  without  Lillingston.    lliefeis 
a  great  ambiguity  in  tbe  affidavit ;  it  sayi,  that 
the  tumour  ha^  been  laid  open,  sod  that  Ik 
had  a  bole  in  bis  leg,  and  lies  in  the  Fleet, 
and  that  Lillingston  positively  cannot  be  broiiofbt 
out.    Really,  as  to  Lillin^on,  he  has  fallen 
in  very  particulariy  ;  the  o^ection  arose  as  t} 
him  above  fourteen  days  ago,  and  they  migbt 
have  applied  to  the  Court  io  time,  so  be  oi^t 
to  be  laid  out  of  the  case,  and  he  is  to  be 
laid  out  of  the  case.— J  t  is  sworn  as  to  the 
other, (that  he  was  out  on  Friday:  bat  wbe 
ther  be  was  subpoenaed  or  not,  is  not  swon. 
As  to  their  indisposition,  the  apothecary  oolj 
swears,  that  Turner  was  ill  of  a  pleuretic  fem; 
hut  1  submit  it,  whether  they  roost  not  svot 
positively,  that  he  cannot  come  oat    1  dare 
say,  there  is  no  such  witness  wanted.    I  take 
notice  of  this,  to  shew  that  when  they  come  to 
speak  of  Turner,  they  cannot  speak  so  fallal 
they  do  to  Lillingston.    Comer  says,  that  it 
is  not  safe  to  go  to  trial  without  tbis  iritaess, 
but  he  don't  say  whether  it  is  safe  to  proceed 
to  trial  with;  1.  don't  know  whether  tbe  mil 
is  safe,  if  he  was  tried   upon  this  witness. 
Here  iv4be«olicitor  for  the  crown,  to  be  wire 
he  ktiows  the  secrets  of  the  cause,  if  (hismaa 
is  so  material  a  witness,  he  ought  to  swear  to  it: 
We  ought  to  have  the  best  account  we  can; 
and  now  we  have  not  the  best  account,  becao^e 
the   solicitor  for  the  crown    does   not  take 
upon  him  to  swear  to  the  fact     U  is  "" 
made  out  that  they  are  so  material  that  tbey 
can't  go  on  without  them;  nor  does  it»^ 
pear,  that  they  are  so  bad  as  not  to  be  aWe  ttf 
come  out ;  though  Mr.  Attorney  is  pl«»s^  7 
say,  that  it  cannot  be  any  injary  to  the  pn- 
soner,  for  that  his  bail  roust  stood ;  I  <Io°  ^  ^f" 
lieve  the  keeper  of  Newgate  will  v«»*"!*   ^ l 
him  go  out  without  fresh  bail,  and  wbetberUiat 
bail  will  stand  or  not,  I  don't  know.  « 

B^mbridge.  On  the  8th  of  this  >"«{f^  | 
served  notice  on  Mr.  Paxton,  ihatl  ^^^^'J'^j' 
render  myself  on  Friday,  to  take  my  *"**''^ 


•77] 


B<M»g  Thonuu  Bamhridge. 


A.D.  17t9. 


£578 


it  is  foartoett  days  since  DUiogstoi^has  been  so 
ill  :  this  is  an  indictment  for  stealing  the  ffoods 
of  one  Mrs,  Berkley,  who  has  lately  declared 
t.hat  she  is  not  concerned  in  the  tnal.  As  to 
Corner,  who  has  made  the  affidarit,  be  is  a 
^ooaroon  Ubi^uitarian,  and  if- 1  am  to  he  con- 
fined npon  his  affidavits  and  Harbiog's,  and 
ahe  rest  of  the  conspirators,  I  shall  be  kept  in 
S^mol  to  the  day  of  jud|pnent;  and  it  is  such  an 
expence,  it  will  ruin  any  one.  1  am  under  a 
sscoeaaity  to  importune  the  Court  to  be  put  upon 
my  trial,  for  tbece  b  a  person  come  out  in  a 
ehair»  that  is  a  material  witness  for  roe,  that  is 
in  daoffer  of  his  life,  and  cannot,  in  all  proba- 
bility, iiTe  till  next  sessions ;  it  is  Mr.  John 
Sonebaro,  the  king's  jeweller. 

L.  C.  J.  You  must  make  an  affidavit  of  it ; 
I  cannot  mind  any  thing  but  npon  oath.  You 
liave  mentioned,  that  there  has  been  great  de- 
lays in  this  affair:  you  should  acquaint  the 
Court  that  it  has  been  put  off*  irreg^ularly :  has 
it  not  been  done  in  this  place,  that  the  same 
sessions,  that  a  man  has  been  brought  to  be 
tried,  it  has  been  put  off*?  This  is  the  act  of 
God. 

Bamhridge.  They  should  hare  set  forth  the 
lime  when  they  were  taken  ill. 

Att.  Gen,  There  is  no  criticism  in  the  affi* 
davit:  I  will  ask  any  of  those  gentlemen, 
whether  thev  erer  knew  in  the  King's-bench, 
or  Court  of  Exchequer,  the  times  mentioned  ? 

Mr.  Strange.  In  the  last  instance  (that  they 
bad  been  subpoenaed). 

L.  C.  J.  Suhp4Bnaed  is  not  the  question. 

Att.  Gen.  Did  yon  ever  say  they  were  snb- 
p<enaedin  an  affidavit? 

L.  C.J.  As  to  the  merits,  I  know  nothing 
of  that :  this  is  nothing  but  a  motion  to  put  off" 
the  trial ;  I  don't  see  any  thing  distinguishable 
in  it.  It  would  be  very  hard  for  him  to  lie  in 
gaol,  if  he  was  not  admitted  to  ball. 

Serj.  Cheihire,  Thev  say,  it  don't  appear 
that  the  man  was  suopcenaed:  I  ask  ai^y  of 
those  gentlemen,  to  shew,  if  ever  they  found 
it  so  ID  an  affidavit  ?  I  was  surprised  when 
either  of  them  mentioned  it:  they  insist  so 
much  upon  it,  that  they  will  think  there  is 
something  in  it  at  last. 

L,  C.  J.  They  mast  say  what  they  can  for 
their  clients. 

Mr.  KetiUbv.  We  don't  know  who  this 
Comer  is:  if  Mr.  Paxton  will  swear  these  peo- 
ple are  material  witnesses,  we  will  gri? e  it  up. 

X.  C.  /.  Has  not  Comer  been  employed  in 
the  whole  prosecution,  and  been  fully  apprized 
of  the  affidavits? 

Ati.  Gen.  This  Is  the  slightest  of  all  their 
objections ;  for  they  may  as  well  desire  the 
Attorney  General  to  make  an  affidavit:  the 
Court  expects  no  more  than  that  a  person,  ac- 
quainted with  the  merits  of  the  cause,  should 
awemr  that  they  are  material  witnesses.  If 
it  is  ^looe  by  a  person  to  shew  to  the  Court, 
that  they  nave  reason  to  believe  that  they 
are  material  witncfsses,  that  is  sufficient. 
He  swears,  that  he  had  been  employed  to 
aarry  on  the  prosecution  for  ftlooy  against 
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Bamhridge,  of  which  be  is  indicted^  and  ac* 

?uainted  with  the  informations  taken  upon  oaUi. 
t  is  said,  why  did  not  Mr.  Paxton  swear  it  F 
May  there  not  be  two  solicitors  in  a  cause  F 
Does  it  not  often  happen,  that  there  is  a  clerk 
in  court  and  solicitor  concerned  in  one  cause  T 
Why  don't  they  say  a  clerk  in  court  shoahl 
make  it  ?  We  have  done  all  that  is  requisite  to 
show  that  they  are  material  witnesses.  He 
could  not  swear  it,  unless  he  himself  bad  teea 
the  informations.  ' ' 

L.  C.  J.|  He  swears,  that  they  cannot  safely 
go  to  trial  without  thcM  witnesses. 

Att.  Gen.  He  says^  they  both  are  material 
witnesses,  and  it  is  not  sale  to  proceed  to  trial 
without  them ;  and  that  is  taking  upon  him  to 
swear  as  much  as  ever  was  required.  It  10 
urged,  that  Mr.  Barohridge*s  bail  Itas  surren- 
dered him :  supposing  that  he  was  quite  out  of 
custody,  and  that  he  gave  notice  that  such  a 
day  he  would  take  his  trial,  is  that  a  dischaivo 
of  his  bail?  No ;  his  bail  is  bound  till  he  it  d&« 
charged  by  the  iudgment  of  the  Court:  such 
notice  to  take  his  trial  can  be  no  discluirgo* 
One  of  the  gentlemen  says,  that  there  waa 
something  like  an  affected  delay;  we  wero 
ready  to  nave  tried  him  in  July  last. 

L.  C.  J.  That  don't  appear  mm  you:  whom 
has  it  arisen  from  ? 

Att.  Gen.  It  might  hare  been  tried  in  July : 
there  was  then  a  tenderness  in  tbeJQ(k;e,'and» 
very  laudable  one ;  but  be  said.  If  Mr.  Bam-* 
bridge  did  not  insist  upon  it,  ho  would  try  him* 
When  the  witnesses  are  here,  then  the  prisoner 
is  for  having  it  put  off*;  when  they  are  not 
here,  then  he  is  for  having  it  tried. 

Bamhridge,  That  hononrable  gentleman 
caused  the  trial  to  be  adjourned ;  and  1  mast 
submit,  whether  it  was  known  for  a  judge,  that 
was  a  party,  ever  to  try  any  man.  What  Iho 
Attorney  urged  before  was,  that  the  Court  of 
King's-bench  ordered  informations,  and  then 
proceeded  to  the  trial  of  .them.  Aa  to  Comer^ 
he  is  not  a  clerk  of  Mr.  Paxton's ;  be  la  only  m 
Hie  et  Ubiquitarian. 

Mr.  Just.  Denton.  1  am  of  the  same  opioMM^ 
as  my  brother  Raymond. 

Bamhridge.  I  will  not  take  up  the  time  of 
the  Court.  If  this  gentleman,  who  I  beforo 
mentioned  to  be  a  material  witness  for  me, 
should  die,  it  will  be  greatly  detrimental  to  me; 
therefore,  if  your  lordship  will  let  him  be  exa- 
mined in  coui^,  and  leave  the  ring  in  coort|  I 
will  consent  to  let  the  trial  be  put  off. 

Mr.  Kettleby,  1  should  be  very  glad  th^ 
Attorney  General  will  take  the  trenble  to  exa- 
mine him. 

Att.  Gen.  I  can't  take  upon  me  to  conaent 
to  any  thing  particular ;  but  must  submit  it  to 
your  lordship. 

Mr.  Just.  Dentcn,  Mr.  Bamhridge,  why 
won't  you  bring  your  witness  ioto'coort? 

Bamhridge.  The  high  sheriff,  be  not  being 
well,  was  so  good  as  to  let  him  be  in  his  room  ; 
he  is  there,  and  is  coming  ^n. 

Att.  Gen.  I  nt? sr  knew  it  done  ib  eapital 
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£.C.X  I^Mi'tlnBWlbateferitwudooe. 

Mr.  Jmt  JDMton.  Wliat  4^  vou  say*  that 
lie  nay  Ml  live  till naact  aaMioaar 

JLC.3.  fie  if  waak  and  aged;  lmt,iriwaa 
iqMNi  ny  oath,  I  doDUaee  aiij  likelibood  of  hie 


J  dyioff, 

J8Mi^rM|^<,  Uebaeveo^yeafaafagie. 

I,  Q.  J.  He  may  live  5  weeks. 

BBmbridge.  If  yoo  will  lei  bun  declare,  that 
I  bought  the  ring  of  him— ^- 

L.C*J:  Ucaa'cbedooa.  In  eereral  eaeee, 
where  witneeeea  have  beeo  going  abroad  in  civil 
aanoea,  it  baa  been  dooe. 

Mr.  Ktttkbjf.  If  your  lordabip  donH  donaent 
la  thia.  I  hope  the  Cooit  will  indulge  ua  in 
•oolher  thing  we  pray*-^ 

Mr.  iiitt.  Dmtom.  Mr.  Attorney  General 
wm  he  won't  eonaeot 

Jf  r.  KetUa^.  Whether,  if  you  pot  off  the 
trial,  yon  won*l  admit  thia  gentleman  to  be 
examined? 

Mi*  Gtm>  It  never  has  been  done  without 
eonaant;  and  I  never  knew  it  done  in  capital 
nasca.  I  should  be  very  tender  to  come  lo 
pak#  fk  fMTccedent  In  a  capitkl  case:  I  have 
known  it  done  in  civil  cases  with  consent. 

Uf.  KaUekjf.  If  thia  affidavit  won't  do,  I 
heg  leavn  fortner  to  desire  there  may  be  two 
junea, 

JL  C.  J,  Let  ua  make  an  end  of  one  thing 
4nt  lYe  ere  all  of  opinion  the  affidavit  la 
full. 

Mr.  KeUUfy.  1  aubmitit  entirely ;  and  when 


I  know  your  ibrdship'a  opinion,  I  am  not  only 
ready  to  give  over,  but  am  alwaya  convinced; 
and  though  Mr.  Attorney  ia  unwilling  to  owke 


a  had  fiTMedent  in  one  case,  I  hope  be  will  be 
frilling  to  make  a  good  one  in  another.  He 
area  not  here  when  the  prieoner  made  his  objec- 
tions to  the  jury,  to  have  a  diaiaterested  paanel 
In  try  him :  it  would  be  very  odd  to  try  the 
laaiwiaf  (be  Float  by  a  jury  that  came  out  of 


0omns  Manaionalis;  priaoncrattat  have  been 
<lischarged  by  the  late  act. 

X.  C.  /.    vVbat  would  you  have  me  do  f 

N  r.  KettUby.  I  f  it  goes  over  to  another  time, 
I  hope  the  sheriff  will  take  care  to  have  a  good 
jury  :  the  first  {lannel  were  most  of  them  pri* 
soners ;  I  am  sure  the  sheriflF  will  dto  every 
thing  that  is  riffht. 

Sir  John  Williamt  (one  of  the  aberifi.) 
There  is  a  new  paooel,  where  thia  persoo, 
Johnson,  is  not  one. 

L.  C.  /.  What  do  yoo  think  of  the  aberiffs  f 

Mr.  Ketlkhf,  I  have  no  ill  opinion  of  them; 
I  would  be  bound  body  for  body  for  them.  ' 

Att,  Gen,  This  is  the  lirst  time  1  beard  of 
this  objection:  I  doo't  know  any  foundation  for 
it ;  for  roy  part,  I  never  trouble  my  head  aboot 
juries,  uor  ever  will.  1  take  it  for  granted,  the 
officer  that  summons  them  will  do  his  duty  ;  if 
he  don't,  the  party  has  liis  legal  challenge. 

'n.x.  Strange,  If  it  is  ao  understood,  that  he 
may  be  let  out,  according  to  the  former  recog- 
nizance, we  shall  submit. 

L.  C.  X  1  don't  see  but  he  may  be  admitted 
to  bail  upon  that. 

Bambridge,  The  recognizance  Is  here. 

Alt,  Oen.  Was  it  not  to  appear  upon  the 
party's  surrendering  him  in  court? 

Cl.ofArr.  It  was. 

X.  C.  X  Let  me  see  the  recqgnizance ;  doni 
let  me  do  things  in  the  dark. 

CLofArr.  The  recognizance  18  not  return* 
ed:  all  that  he  prayed  was,  that  the  a^^pasr- 
ance  might  be  entered. 

Bambridge.  The  recogoiaance  waa  to  appear 
here,  and  not  to  be  discharged  without  Uceoce. 

X.  C.  X  The  rieoognizance  is  continued ;  it 
can't  be  dischaiged,  without  ill  the  conditions 
are  performed. 

Bambridge.  I  did  notiiear  your  lordebip  be* 
fore. 

Whereupen  the  Fdaoner  withdr«ir. 
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487.  The  Tirial  of  Thomas  Bahbbidoe,  esq.  for  Felony,  before  the 
Kight  Hon.  Sir  Richard  Brocas,  kpt.  Lord  Mayor  of  tt^e  City 
of  London,  the  Right  Hon.  Lord  Chief  Justice  Eyre,  tho 
Hon.  Mr.  Justice  Reynolds,  the  Hon.  Mr.  Baron  Carter,  tlM 
TTorshipful  Mr.  Serjeant  Raby,  and  others,  his  Msyesty's  Jus- 
tices of  Oyer  and  Terminer,  and  Gaol  Delivery,  for  the  City 
of  London,  and  Gaol  Delivery  of  Newgate,  for  the  said  Qty 
'  and  County  of  Middlesex,  held  at  Justice-Hall  in  the  Old- 
Bailey,  on  Wednesday,  Thursday,  Friday,  and  Saturday,  being 
(he  Sd,  4th,  5th,  and  6th  Days'of  December:  3  QionQX  H, 
A.D.  17£9.* 


PjrodanlaliM  «w  made  for  all 


Ckrk  qfArraignu  Is  tb«  Loudon  Jury  here  ? 
gaSr.  Yci?  ^ 

CI  ofArr.  Set  Mr.  Bambridge  to  the  bar. 

Sbicn  was  aocordiogiv  done.)  You  ttood  in- 
ked by  the  name  orTbomaa  Bambridge,  Ute 
of  the  oarUh  of  St.  Bride's,  London ;  for  fe- 
lonioosfy  stealiog  one  feather-bed,  a  bolster, 
two  pillows,  two  blankets,  one  qoilt,  two  cane 
chairs,  one  easv  chair  and  cushion,  two  stuff 
chairs,  two  tables^a  lookiog-glaM^Are-shofcl 
and  ton^s,  gridiron,  dne  pair  M  bellows,  three 
pairs  ofwindow  curtains,  China  ware,  faine  5L 
A  bead  of  Mecklin  laoe,  valoe  10/.  a  head  of 
Flanderi  taoe,  falue  CL  aiz  sil?er*handlcd 
linlT^  ralue  S/.  six  silrer  Ibrks,  ?alue  40i.  two 
tc»-sQOoos,  strainer,  and  tones,  four  ounces  of 
gold  laof ,  value  lOi.  |wo  goU  seals,  one  eme- 
rald, Tslue  3L  ftre  dpaper  napkins,  one  piece  of 
diinittv,  a  sable  Uppet,  valoe  Si.  a  pieoe  of  blue 
and  wbUe  sattin,  value  7i.  two  stone  seals  setin 
gold,  valoe  3l  ibcoe  silk  gowns,  value  6/.  two 
pieces  of  saranet,  value  56i.  a  garnet  and  other 
ringsg  with  other  things  of  conuderable  value, 
tbo  goodpof  l^i^isbeth  Berkl^,  on  the  3ist 
day  of  Ootober,  )797. 

i^.rf  Aft.  How  sayesftthon,  Thomas  Bsm- 
bridge,  art  thou  CUiAiy  of  the  felony  whereof 
Ikon  sfandfst  iwlicteil^  or  No|  Guilty  f 

^amkr\i^^  Mot  Guilty, 

CL  rfMr.  Bow  wilt  then  be  tried  f  . 

StfjN0rt4p«  By  fiod  and  my  country^ 

CL^fArTp  Ood  send  theeaAood  delivor- 

■  >■■  Thou  the  prisoner  al  ihe  bar,  these 
tbal  ibou  shall  hear  called,  and  penioi.ally 
appear,  arp  to  pass  between  pur  sovereign  locti 
the  kiqg  and  thee,  upon  the  tml  of  thy  life  and 
d^atk,  tlii^r^ofo  M  ttM>a  wilt  «halleog?  them, 
or  i»y  .pf  ikvoi^  thy  umo  ^  speak  is  as  they 


#  Saa  thn  nranadinnr  and  faUowimr  AHjrlM 


coma  to  the  book  to  be  awom,  befbre  tbejr  it^ 
sworn* 

Then  tbo  paonel  wa«  called  over,  ^nd  iho 
following  persons  ohallenffed  by  the  primer ; 
Francb  bolder,  John  Mich.  Bnrnick/niomii 
Caddey.  Henry  Boogbton,  Jos.  Hartwell, 
Aichanl  Hughes,  John  Bailer,  Jpbn  Bopkias« 
John  Palmer,  John  Basset,  S|ephen  Brin, 
William  Saul. 


JonT. 


*  Jos.  Collier, 
JohaLyddsll, 
Austin  Tver, 
William  Lypq, 
John  Taylor, 
Thomas  Test. 


lUchard  Collier, 
Henry  Clark, 
John  POole, 
Bdward  Joneo, 
Henry  Palmer, 
Thomas  Mallet, 

Then  Proelamatioo  was  made  for  ioibrmoMetf. 

CUrh.  Thomas  Bambndffo>  iMid  up  thy 
hand.  (Which  he  dkl.)  You  of  the  Jur^ 
look  on  the  prisoner,  and  hearken  to  his  charge : 
he  stands  indicteil  by  the  name  of  Tbomi^i 
Bambridge  (ortmt  in  the  indietment,  muiatU 
mutpndis.)  And  as  the  derk  waa  resdiof;  thja 
several  parcels,  particularly  when  |ie  canoe  to 
the  rings,  Mr.  Bambridge  spoke  af  follows : 

JBoo^iV^e.  1  desire  to  know^  bow  rniur 
rings  tbrre  are  mentioned  ip  the  indictment: 
whether  one,  two,  or  three,  or  four-score. 

Then  the  clerk  did  read  tlie  several  rings 
mentioned  in  the  indictment,  aod  wen|  on  wUh 
reading  the  folk>w'inff  part  of  the  indictment 

Bam^id(fe.  I  wflfnotgive  your  lortlship  an^ 
nnnecessarv  trouble;  hut  I  desjre  the  clerk 
may  read  toe  form  of  the  iDdictinc'nt  in  Latin* 

L.  C.  J.  t^re.    What  do  you  desiref 

Bamhridg€.  The  whotr  indictment  to  k« 
md,  except  the  parcels  of  the  goods. 

£.  Q,  J.  Mr.  Matthews,  speak  k^ud,  wbea 
yon  read. 

Bqmhndfe.   Isit  *vioeaimodie?' 

C7crA.  It  ia  *  tricesiino  primo  Oetobn^.* 
And  then  tne  Clerk  of  the  Arraiifos  went  on 
wWi  hmmUv  M^  jBthor  part  of  this  indiolpirot 
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Bomhridge.  ,  That  it  not  all  the  indiciinent ; 
I  am  ioformed,  that  seferal  others  are  meo- 
(ibn^d  as  accomplices. 

Mr.  Ktttleby,  There  are  Pindar  and  Douglas. 
*  X.  C.  J,  Mr.  Matthews,  have  you  reaS  all 
the  indictment  ?  Are  they  mentioned  P 

Mr.  Matthews.  The  latter  part  of  the  mdict- 
vient  is  relating^  to  Pindar  and  Douglas. 

L  C,J.  I  have  not  that  in  my  paper :  yon 
should  have  put  it  hi. 

Mr.  Matthews,   My  lord,  they  are  not  here. 

X.  C.X    Read  it. 

Mr.  Kettleby.  Yoa  should  haTe  read  it  be- 
fore. 

Then  Mr.  Matthews  read  the  remaining  part 
of  the  indictment  relating  to  them. 

Mr.  Holland.  May  it  please  your  lordship, 
and  you  gentlemen  or  the  jury,  I  am  of  coun- 
sel for  the  kinif.  This  is  an  indictment  against 
Thomas  Bambridge,  for  feloniously  stealing 
land  taking  away  several  goods,  the  property 
of  Elizabeth  Berkley.  The  indictment  sets 
forth,  That  Thomas  Bambridge,  late  of  Lon- 
don, did  on  the  Slst  of  October,  i7t7,inthe 
first  year  of  his  present  majesty,  with  force 
and  arins,  in  London  aforesaid,  in  the  pari&h  of 
St.  Bridget's,  alias  St.  Bride's,  in  a  felonious . 
manner,  and  with  an  evil  intent,  steal  and  take 
kway  the  goods  of  Elizabeth  Berkley  iii  the  in- 
dictment particularly  set  forth,  being  in  a  cer- 
tain mansion-bouse,  where  the  said  Elizabeth 
Berkley  and  divers  others  did  inhabit.  This  is 
laid  against  the  peace  of  our  sovereign  lord  the 
lung,  his  crown' anil  dignity. 

^ij.  Cheshire.  May  it  please  your  lordsbip, 
and  yt)u  c^entlemen  of  tlie  jury,  1  am  of  counsel 
for  the  king.  Ttibmas  Bambridge,  the  pri- 
•oner  at  the  bar,  stands  indictee!  upon  the  sta- 
tute of  the  .IStli  of  the  late  queen :  be  is  charg- 
ed for  feloniously  stealing  and  taking  away  the 
goods  of  Elizabeth  Berkley,  to  the  value  of  40j. 
and  upwards/  out  of  a  mansion-house,  where 
she  the  said  Elizabeth  Berkley  and  several 
others' dwelt.  The  evidence,  in  support  of  the 
indictment,  will  be  this ;  that  some  time  before 
the  23d  of  Oct  in  theyear  1727,  the  said  Thos. 
Bambridge  was  Oeputy  warden  of  the  Fleet 
jHgson,'  under  Mr.  Hnggins ;  and  at  that  time 
^tne  said  Elizabeth  Berkley  was  a  prisoner,  and 
'lodged  in  the  selftbnd  gallery  on  the  mastei^s 
side ;  that  Some  time  before  the  first  dav  of 
Michaelmas  term  in  that  October,  the  said 
'Thomas  Bambridge,  and  some  other  persons, 
.viz.  Piudar,  Barnes,  Eang,and  Douglas,  came 
in  company  together,  and  entered  the  room 
ivhere  the  said  Elizabeth  Berkley  was:  the 
toom, gentlemen,  was  furnished  with  very  good 
goods :  they  did,  gentlemen,  pretend  to  rifle 
the  room,  and  take  some  account  of  some  of 
the  goods ;  and  a  person  in  company  did  write 
'  down,  about  twelve  lines,  part  of  the  effects ; 
and  the  man  did  not  proceed  jany  further  then ; 
%ut  Baii^bridge,  and  the  other  persons  with 
bim,  hurried  Mrs.  Berkley  away  to  the  com* 
jnon  side :  there,  gentlemen,  she  was  locked 
up ;  there  she  lay  five  or  liz  weekS|  till  he  bad 


turned  her  senses ;  and  she  has  ooBtinued  is 
that  melancholy  condition  ever  since. 

The  first  time,  gentlemen,  that  they  entered 
the  room,  he  wrote  some  lines,  and  did  tab 
some  account  of  the  goods ;  bat  did  not  tbea 
proceed  any  further:  bnt  as  be  tnmed  tht 
owner  out  of  the  place,  he  put  a  pa^loek  <m 
the  door,  and  she  pot  herowo  key  in  the  door, 
and  locked  the  door;  and  there  was  notbio^ 
done  further  at  that  time. 

Gentlemen,  on  the  SSd  of  October,  Bam* 
bridge  and  others,  in  oompany  with  him,  did 
come  to  this  place  in  the  i[aHery :  be  ^ly  did 
remove  tbe  padlock,  but  it  was  not  so  easy  to 
fi>rce  open  the  doer ;  and  therefore,  gentleaico, 
he  sent  for  pne  Greenway,  a  carpenter,  to  brio|^ 
tools  to  force  the  door  open.     Ue  was  sent  for, 
gentlemen;  but  they  were  impatient ;  andooe 
of  the  people  with  the  defendant,  in  the  roeu 
time  with  a  poker  forced  open  the  door.  Wbea 
Greenway  came,  they  did  bid  Greenway  itaj 
a  little;  then  told  him,  they  had  ifp occaskn 
for  him.    When  he  came  into  tbe  room,  tbt 
prisoner  himself  did  directaiid  assist  in  break- 
ing open  the  trunks  and  boxes ;  and  when  tkef 
were  all  open,  there  were  f^und  several  riogi, 
and  some  jewels ;  and  those  things  that  wert 
light  and  portable  Bambridge  put  in  h»  pocket 
'rtere  were,  gentlenien,  very  good  apparel,  all 
of  them  made  up,  linnen  and  other  tniogs  ofa 
considerable  value;  for  these,  gentlemen,  Baoi- 
briJge  had  provided  a  large  portmanteau,  aod 
put  them  up  and  carried  them  away.    Tbif, 
gentlemen,  was  the  second  time  of  his  entering 
the  said  rootn ;  and  at  this  time,  I  shoa!d  tell 
y6u,  gentlemen,  he  did  go  on  with  the  twdra 
fines  wrote  before,'  and  perfected  the  said  in* 
ventory,  I  suppose^  fy  ttdding  some  moregooda 
Aud  then,  upon  *tM^  SSd  of  October,  be  vu 
pleosed,  gentleifien,  -tb  fix  a  bead  to  tbe  paper, 
and  directed  in  what  words  it  should  be  wrot^ 
which  were  these :  "  An  Inventory  or  Appraiie- 
ment  of  Goods,  of  and  Ifelonsiog  to  Elizabeth 
Berkley,  distrained  the  l^Srd  Of  October,  172r, 
for  56/.  ef  ad  arrear  of  refit  due  to  John  Hi«- 
gins,  esq."    Gentlemen,  ac^rdin^  to  my  in* 
structions,  it  wilf  come  from  our  witne««,  tbtt 
there  was  a  person  who  pretended  to  be,  aod 
was  a  constable ;  afod  there *wKS  a  f^erson  tiiere 
who  pretended  to  appraise  tbe  gooUl ;  ^^^ 
body  was  sworn,  as  by  Uiw  tbe?  ought*:  in  tmi 
condition  he  did  pei^feci  the  paper  before-iBco- 
tioned.  **     • 

In  looking  oter  the  tbftigs,  gentlemen,  Baip* 
bridge  ^id  observe  tl|ere  was  a  briisb  aod  a  w- 
tle  chalk,  something  usual  an^ong  P^'^^l^Jv 
wear  jewels  to  clean  theqa :  he  cned  out,  *  b«* 
^bout,  there  areprobably  somle  jewels ;  ^^^ 
is  something  to  clean  them  with ;'  and  tbey 
looked  and  round  some  rings,  as  garnets,  enia- 
raids,  and  topazes;  and  when  he  bad  dooe  t» 
carried  them  away :  but  what  be  dkl  «>tbau 
of  them  afterwards,  we  cannot  tell:  ^j^*  ?f 
leave  to  say,  my  brief  informs  me  tbst  be  «« 
sell  part  of  tbem  for  14  guineas  to  one' neB, 
some  gold  face,  near  90  ounces,  ^^^ 
Harris  i  aad  aome  ^ver  tK^-9ftoah  t^  ^' 
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^o1<],  he  told  or  pretented  to  Corbett'i  wIA! 
<who  wai  one  of  hia  tipstifb^ :  and  her  bed 
aad  beddibe',  which  he  wm  pleased  to  thiuk 
^as  Tery  g^ood,  he  caused  to  be  delivered  to  one 
^Vilkioa,  to  deliver  to  Jenkios  a  waterman,  to 
be  carried  to  his   lod^^ings  at  Wandsworth. 
This,  gentlemen,  made  a  ffreat  noise,  and  Mr. 
Haggma  came  to  hear  of  it,  and  expostulated 
'with    the  prisoner,    and  said  to  him,    You 
have  taken  a  cood  many  goods  belonging  to 
Mrs.  £1isabe£  Berkley,   under  pretence  of 
seizing  for  an  arrear  of  rent  owmg  to  me ; 
how  coold  you  do  so  ?  There  is  no  rent  due  to 
me.    Gentlemen,  in  this  manner  he  expostu- 
lated.    How  came  yon  to  do  it  P  There  is  no 
rent  due  to  me,  for  there  is  an  agreement  with 
my  deputy,  Mr.  Gibbons,  who  was  to  have  the 
prridace  of  that  time ;  to  what  value  did  you 
take?  To  which  the  prisoner  replied,  I  have 
only  taken  to  the  value  of  IC/. ;  notwithstand- 
hig,  geotieitoen,  he  had  sold  a  ring  for  14  got- 
tieas,  besides  30  ounces  of  gold  lace,  and  some 
tea-spoons,  and  sent  the  bed  and  bedding  to  his 
bouse  in  the  country :  this  was  inde^  very 
extraordinary. 

It  is  plain,  gentlemen,  through  his  whole 
conduct,  he  never  intended  to  use  this  as  a  dis-  , 
tress ;  fbr  when  he  sold  the  clothes  of  Mrs. 
Berkley,  he  did  not  sell  them  as  goods  taken 
by  distress,  but  to  conceal  from  whence  he  had 
them ;  he  said,  These  are  my  wife's  goods. 

It  is  very  remarkable,  and  worthy  your  ob- 
serration,  that  though  all  the  clothes  were  made 
into  garments  or  apparel,  he  ordered  and  di- 
rected the  person  who* took  the  inventory,  to 
put  down  only  so  many  yards,  sufficient  to 
make  a  f^wn  or  petticoat ;  there  was,  gentle- 
men, a  dimity  gown,  which  he  particularly 
ordered  to  be  put  down,  dinfity  sufficient  to 
make  a  wrapper ;  which,  gentlemen,  you  will 
easily  guess,  was  only  to  conceal  its  being 
wearing  apparel,  that  it  might  not  be  followed ; 
or  otherwise,  why  were  they  not  entered  into  the 
inventory  in  the  form  they  were,  as  made  into 
apparel  f  It  is  very  extraordhiary,  that  he 
sbonki  say,  so  much  of  such  and  such  a  thing 
only  sufficient  to  make  a  gown,  or  whatever  it 
was;  this,  I  hope,  he  will  give  a  good  account 
of;  this,  gentlemen,  he  ought  to  explain  to 
yea :  afler  be  had  got  the  other  part  of  the 
goods  into  his  possession,  as  he  had  said,  the 
former  were  his  wife's,  these  he  said,  were  left 
in  bis  hands  to  make  nioney  of;  not  saying 
any  of  them  were  Mrs.  Berkley's,  taken  bv 
distress;  but  he  sold  par^of  them  as  his  wife's 
apparel,  and  part  as  left  with  him  by  a  friend, 
to  make  money  of.  We  are  far  from  thinking, 
where  a  man  takes  a  distress  fbr  rent,  where 
rent  is  due,  thovg^  he  does  not  let  a  constable, 
or  an  ap)iraiser  attend,  and  demean  as  they 
ought,  that  this  is  felony ;  though  this  is  a  great 
efmee,  and  an  enormons  abuse,  and  the  law 
will  punish  It  civilly  and  criminally,  but  not 
capitally.  If  landlords  send  servants  to  make 
a  distresi,  and  tbev  misooaduot  themselves, 
and  do  not  behave  themselves  rigfatly,  it  would 
be  very  bard  to  ha?a  thai  tnwed  into  felooy: 


we  jientlemen,  aim  at  no  such  thing ;  but 
that  IS  to  be  taken  into  your  consideration,  with 
nay  lord's  advice.  When  there  is  no  pretence 
ofrent  due,  no  authority  for  distteining;  when 
he  makes  use  of  a  pretence  of  distraining,  to 
get  goods  into  his  possession,  to  dispose  of  them 
as  his  own,  or  as  left  with  him  to  sell ;  that 
pretence  to  get  them  into  hw  hands,  and  dis- 
pose of  them  as  his  own,  or  as  left  with  hini 
to  sell,  and  not  selling  them  as  prescribed  by  law, 
after  due  appraisement,  and  returning  the  sur* 
plus  to  the  owner,  will  make  it  capital.  Gen* 
tiemen,  I  need  not  tell  you  what  the  law  is  in 
this  case ;  but,  my  lord,  I  will  dare  to  wf^ 
that  though  a  man  comes  by  gioods  lawfully,  by 
consent  of  the  owner,  if  he  disnosea  of  them  toi 
his  own  use,  it  is  fekmy.  For  if  I  deliver 
goods  to  a  carrier,  to  carry  them  to  Deal,  an4 
be  carries  them  to  sea;  and  he  should  opeft 
the  packs,  and  sell  the  goods,  this  is  felony : 
this  has  been  adjudgeu  so  by  all  the  judges, 
in  England,  assembM  for  that  purpose.  . 

There  is  a  particular  case  of  aa  attorn^ 
which  I  shall  take  notice  of  to  you :  it  was  in 
the  18th  year  of  king  Charles  the  2d :  he  had* 
gentlemen,  a  mind  to  get  abundance  of  goods, 
belonging  to  a  woman,  out  of  her  house,  into 
his  power  and  possession :  he  did,  gentlemen, 
take  a  process  against  her,  and  laid  the  woman 
in  Newgate:  upon  which  he  gets  judgment  ia 
ejectment,  and  got  possession  of  her  house; 
and  then,  gentlemen,  he  gets  judgment,  and 
takes  the  goods  out  of  the  house,  and  takOs 
them  into  bis  own  possession:  there  waa  a 
colour  of  a  process  of  law;  but  this  was  a 
trick  to  get  the  goods  from  the  woman,  and 
done  with  a  felonioun  intent ;  and  the  man  was 
hanged  for  it.  These  things  are  proper  for 
your  consideration.  IVitbout  any  further  ob- 
servatkms,  we  will  call  our  witnesses,  and  sub- 
mit it  to  your  lordship,  and  the  jury,  whether 
the  prisoner's  conduct  did  not  shew  a  felcfbiooa 
intent,  and  whether  the  distress  was  not  made 
uae  of  to  get  the  goods  into  bis  possession,  for 
bis  own  use. 

AiU  Gen,  I  am  of  counsel  of  the  same  side, 
for  the  king.  The  indictment  against  the  pri- 
soner at  the  bar,  is  founded  upon  an  act  paMed 
in  the  ISth  year  of  the  reign,  of  the  late  ^uean 
Anne,  chapter  the  7th,  for  Uking.away,  sind 
seizing  feloniously,  goods  of  tlie  value  of  40f.,  in 
a  dwelHog-houae.  Gentlemen,  tbia  being. the 
statute  upon  which  it  is,  founded;  the  question 
before  you  is,  upon  the  liM?t  lieing  given  in  evi- 
dence. At  the  time  w hen.  the  fact  was  com mit* 
ted  in  October  1787,  T.  Bambridge  was  deputy 
warden  of  the  Fleet  prison,  under  Mr.  Hu|fgins; 
an  ubbappy  ^onoian,  Mrs.  Berkley,  a  prisoner 
in  h'ts  custofiy,  being  committed  there  for  debt, 
had  a  room  in  the  prison,  where  she  had  aeve* 
ral  things  of  value :  she  being  a  prisnnei*,  9pA 
there  having  goods  of  value,  the  prisoner,  at 
the  bar,  who  was  gaoler,  ought  to  bare  sufleied 
and  permitted  her,  according  to  law,  to  have 
the  use  of  her  own  goods  brought  there,  and 
enjoy  than  qoietlyi  Without  diaturbanco  fcoai 


IW^' 


SCitQBO&IL 


Trid  cf^TAtmu  Samhidgef 


\m 


\m%  bntf  g«iitlfioven,  pnKnMj  tbe'Taloe  of  . 
flk«te  goods  was  the  temj^ation  to  the  faet  aP  * 
terwa&  committed.  Tfere  were,geDtleaieu» 
tiro  ^tioies  that  will  be  meatloned  by  the  wit- 
tiessesy  that  be  entered  tbe  roond,  botb  in  the 
inooih  of  October ;  one  sdme  days  before  tbe 
«tber.  I  don't  find  that  tbe  first  day  is  parti  • 
C>ilarfy  fixed,  bat  the  second  was  the  23d  of 
PdoliNer  1^97  ;  and  tbe  first  time  tbe  prisoner 
came,  was  spaae  days  before  tbe  SSd  of  Octo- 
lier  1747  \  tbe  prisoner  then,  with  three  er  fonr 
pibher  peiJBons,  Pindar^  Barnes,  and  King^  came 
to  ^  chfimber  of  Mrs.  Berkley,  in  a  riolent 
manner,  And  caused  her  to  be  removed  out  of 
W  room  ;  and  as  a  preliminary  step  to  what 
.llras  intended}  oaosed  her  to  be  carried  down  on 
•Ihe  condmop  side,  and  there  locked  her  down ; 
feAer  they  hiad  disposed  el*  her,  they  put  a  pad- 
|o^  46  tbe  doof,  ond'she  locked  the  door,  I 
doo^l  find  thai  the  goods  at  that  time  were  par- 
<icplarlj  taken  away  Vy  ^o  prisoner,  but  they 
bought  fit  lo  secure  them }  but  before  they 
took  away  Mra.  Berkley,  they  made  her  put 
hef  key  mto  the  lock  and  lock  the  door,  and 
Ibey  lAit  a  padlock  on  ki  this  was  tbe  first  time 
^  eating  the  room  ;  the  second  time,  after 
iark,  the  ^riaotier  with  Barnes,  Douglas,  Pin- 
dar^ and  a  perioa  to  whom  they  thought  fit  to 
giftt  the  title  of  constable,  but  whether  he  had 
any  aathority  er  not  to  act  as  such,  that  don't 
gpaeat  to  us,  but-  it  is  incumbent  on  biro  to 
anew  $  then  pulled  off  the  padlock ;  one  should 
iiaf  ^  thon^t,  if  any  thing  fair  had  beenintend- 
ad,  Mrs.  Berkky  should  have  been  sent  for  to 
bate  opened,  or  at  leasts  to  hare  seen  the  door 
apened«  Thete  waa  a  lock  upon  the  door,  but 
ttie  artsoner  ordered  tbe  door  to  be  opened ; 
kilt  lie  not  having  strength  enough  himself, 
Mered  another  to  break  open  the  door,  which 
He  aooordin^v  did:  tlie  door  being  opened  by 
Ibroe  and  vioTebce,  without  sending  for  Mrs. 
Beitley,  they  fell  i^  rifitng  the  boxes;  the 
prisoaer  with  his  own  hands,  brole  open  tbe 
locks  of  three  boxes,  aad  twe  trunks;  things 
were  taken  out,  and  some  of  those  of  the  meet 
▼alue,  the  prisoner  thought  fit  himself  to  take, 

.  iad  put  in  his  packet;  those  were  ti^o  eorne-* 
WiD  seals,  gold  rings  in  aundber  fiv^,  whi^h 
wcfe  of  some  value,  one  a  garnet,  another  had 
a  spaN  dkkmoad  in  it,  and  another  was  aa  ame- 
Ihyst  ring  of  amoe  vatae,  which  the  prisoner 
ithoaaht  fit  to  putin  his  pocket;  asilverihan^ 
Me  kaire  dnd  fiwk,  in  a  shamen  case,  and 
aiktt  thi^  of  valae^  he  put  m|o  a  pottmaii^ 

-  tasa,  whiek  the  faiaaaer  seat  out  of  the  prison. 

•  ififlef  this  was  done,  tlie  rest  of  the  goods  were 
Vakaa  amy  ;  ahd  aa  Mr.  SerjeMit  has  then- 
tfaned  la  yon^  there  was  a  pretence  of  taking 
•a  iarentery  of  llio  goods;  if  that  shall  appear 
aiMy  a  prttMiue  and  cahmr,  that  wiH  not  vary 
«a  6aiiaa  to  hats.  Tbe  bed  and  beddiatf  («ib 
fHaraer  ihca  waited  a  bod  and  bedding)  h^ 
tkaoght  fit  to  toko  amy ;  and,  if  my  instruo- 
^^  )  are  thitf  sent  it  dawn  by  water  to  Wands- 
%  to  bin  todgiiwsi  aad  Mra.  Berkley, 
shic^  tkat,  haakeekkeptan  tfaooomiiiob 
aMa^widisaiiedarMtii|^|ilkMil  119m  kept 


89  for  a  tkne^  wo  appreheiid  Ihd  witBcnci 
will  come  upto  this.  This  being  thenatortof 
the  case,  the  ouestyon  to  be  sufiniited  to  n/ 
lord,  is,  geatlemen,  what  the  desi^  of  tlie 
transactions,  and  nature  of  it  was  ?  We  appn- 
bend  tbe  design  was  to  get  these  goods  wrong- 
fuHy  and  feloniously  mto  his  own  cnstodjr,  8a4 
take  tliem  to  bis  own  use ;  if  that  was  th«  cas«, 
the  manner  of  taking  them  will  aotaker  Uie 
thing  ;  for  1  must  observe  to  .you,  geoileoia, 
if  a  man  designs  to  take  goods  feloniootl^,  ia 
biro  pot  it  in  what  shape  he  will,  if  that  is  ooi^ 
tbe  pretence  and  cokmr,  it  iafek>ny;  na^,i 
by  colour  of  the  law,  any  man  posaesacf  bim- 
self  of  goods  with  a  felonious  intent,  io  tbu 
case  it  is  so  fair  from  being  aa  excuse,  that  it  a 
an  aggravation  of  the  ofience ;  for  tbe  U»  sill 
not  adroit,  that  under  its  colour,  a  man  ihouU 
be  stripped  of  bis  property ;  that  inst^  of  be* 
iag  a  defence  against  one  man,  it  should  be  u 
injury  to  another ;  fi»r  if  any  person  sboobl 
possess  himself  by  force  of  another  mao'f 
goods,  it  is  felony.  Besides  the  case  meotioo* 
ed  to  yoa  by  Mr.  Seijeant,  1  will  take  police  of 
One ;  that  after  goods  distrained,.and  tbe  gooiii 
carried  away,  there  is  got 'a  replevin  of  tbcse 
goods ;  if  that  replevin  was  only  colooitblj 
taken  out,  to  get  these  goods  into  his  po«ie«- 
sion,  that  replevin  will  not  excuse  ham  frooi  fe- 
lony. Tbe  question  is,  whether  if  a  diiirea 
is  token,  if  tliat  distress  is  only  colounblf 
token,  it  is  not  felony  f  Therefore,  thoogb  U 
can't  be  pretendedi  and  none  will  barei 
thought,  I  hope,  that  it  w  insisted  00,  if  s  hub 
intends  fairly  to  make  a  distress,  and  errs  io  tbe 
doing  it,  though  he  errs  in  a  great  many  io- 
stances,  that  that  should  subject  himtofelmyi 
God  forbid ;  yet  if  he  makes  use  of  a  dimca 
On\y  as  a  colour  to  get  goods  into  bis  po^' 
sion,  then  it  is  felonyi  and  cireumstaocts  will 
come  to  be  material^  and  his  not  observing  ibe 
method  wbioh  tlie  law  direoto,  will  fartlier 
shew  with  what  intent  the  heginniDg  wai)  aa) 
with  what  intent  he  took  tbe  goods,  wbicb, «« 
opprehend,  is  material.  But  what,  I  af  pre- 
bend^ is  niost  material  for  your  cowidcffatioo, 
is  to  shew  the  concealed  manner  of  describiD^ 
these  goods,  the  method  of  diagaisioff  ^^f^ 
and  the  meaner  of  selling  them.  As  to  tbefiiK 
of  these,  it  will  appeart  thM  tlia  wesnnjr  ^' 
pard,  inftcod  of  being  described,  as  mWn  ^ 
wese,  he  ordered  to  be  daaoribed,  ss  so  mm 
stuff  and  silk  suflieieot  for  to  make  s^wat 
petttooat,  er  whalef  er  it  was*  We  opF'"*^ 
there  could  he  no  other  view  io  that,  iban  10 
disguise  It,  that  tl^  truth  might  aot  appctf. 
And,  geatfetoen,  aa  to  the  disposal  of  tbeiD,  » 
will  appear  plainly,  we  think  to  yoo,«M*  *^ 
4kews  tiiat  the  prisoner  bad  ao  i^^^^^^Z 
make  uee  of  this  distress  ^  but  tbst  bis  w^} 
desiga  waS,  toeonvertiherotobisownu*  ' 
is  very  Sraly  said,  by  the  leaned  g«»»^ 
that  has  aaskc  befoia  me,  thet  wbeie  »  "^ 

kimself  of  goo<te,-'lbftigb  M^f ' 
hedhMsesoftfaoaegosdafiirbaowD 

as^t'itwrilmakaitfidealr.     There  ks^ebe^ 
yoatirkai»fswW««»«" 
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ftoodt  lawfolfjr,  Imt  their  diipoMltff  then  to 
their  own  aae  made  feloDV.  Noir  in  the  pre- 
tent  CAse,  it  wiH  appear,  the  gwxSs,  (^tlemeD, 
were  map? :  a8  to  the  ring  mentioned,  partico-* 
lariy  that  in  which  the  amethyM  was  set,  the 
prisoner,  after  taking  that  rinfif,  sqit  it  to  one 
Meode2  Solas  to  enquire  the'  ralde,  and  dis- 
posed of  it  to  iMm ;  as  to  the  garnet,  with  a 
brilliant  in  the  middle,'  that  was  sent  likewise 
to  hi  en  to  be  disposed  oF,  to  enquire  the  value  of 
that  also :  as  to  the  wearing  apparel,  that  was 
sold  to  one  West  for  fourteen  guineas ;  the 
gold  lace  was  sold  to  one  Harris ;  the  gfilt  tea* 
•poons  were  sold  to  Corbctt's  wife ;  and  as  to 
the  bed  and  beddioj^,  he  put  it  at  first  in  ano- 
ther place  in  the  nnson,  and  after  sent  it  to  bis 
own  house,  with  the  portmanteao,  wherein 
other  things  of  value  were  put.  If  he  had  any 
intent  to  dispose  of  these  ffoods,  as  taken  by 
distress  as  a  satisfaction  tor  any  demand  or 
debt  be  might  have,  should  not  he  have  given 
an 'account  to  Mrs.  Berkley  ?  And  if  there  was 
any  surplus,  ou^ht  not  he  to  have  paid  it  over 
to  her  ?  It  wilfbe  incumbent  on  the  prisoner, 
to  shew  that  he  accounted  to  her  for  the  sur- 
plus ;  but  if  there  Is  no  colour  of  right  to  make 
the  distress,  no  regular  method  taken  in  the 
disposal  upon  the  distress,  no  account  thereof 
given,  we  apprehend  that  it  will  anpear  a  pre- 
teoce  of  distress,  and  that  only  the  pretence 
of  distress  was  made  use  of  to  convert  the 
goods  to  bis  own  use ;  if  so,  this  will  amount 
to  felony.  We  will  be^  leave  to  call  onr  wit- 
nesses, and  then  leave  it  to  your  lordship's  di- 
rections. 

Sol.  Gen.  Call  John  Tomer.  (Who  was 
sworn.) 

Bambridge.  My  lord,  Mr.  Attorney  Gene- 
ral, in  bis  declamation  that  he  has  made,  was 
pleased  to  adroit,  that  if  there  was  a  legal  dis- 
tress made,  there  could  be  no  attempt  upon  my 
life. 

AtU  Gen,  My  declamation ! 

Bambridge.  That  Mr.  Attorney,  in  his  de- 
clamation allowed,  if  it  was  a  distress 

Ait,  Cen,  My  declamation !  I  said,  that  it 
would  appear  as  a  colour  of  distress  to  commit 
a  fraud. 

Bambridge-  You  meant  in  fraudem  legis. 

AU^  Gen.  I  spoke  in  English,  believing  it  to 
be  more  intelligible  to  yon ;  you  may  make 
uie  of  Liatin  words  if  you  will. 

SoL  Gen.  Did  you  know  Mrs.  Berkley,  und 
when? 

Turner,  Yes ;  I  knew  her  in  October,  1737. 

Sol  Gen,  How  came  you  to  be  acquainted 
whh  herF 

Turner.  By  being  a  prisoner  in  the  Fleet 
priion  ;  ^bf  was  a  prisoner  at  the  same  time, 
sod  lodged  In  the  second  gallery,  within  two  or 
three  rooms  of  mine. 

Sol.  Oen.  In  what  part  of  the  gaol  did  yon 
Wge? 

Turner.  I  lodged  on  the  master^i  sideiin  the 
iecond  gallery.  • 

M.  Gen,  How  Imigr 


TStmer,  f  had:the«Mibrt«ielo%ellM)9llir» 
yei^  before  this  seist^  was  made. 

8oi.  Oen.  Yon  mention  a  eeisnire,  give  an 
account  how  it  was  made.  ' 

Turner.  I  was  called  in  hy  Pindar* 

8oi.  Gen.  What  day? 

nrner.  Between  the  «9d  and  97th  of  De« 
tober,  17«7. 

SqL  Gen.  What  were  yoa  called  in  for  f 
What  to  do? 

3\imer.  I  was  called  hi  by  Pindar,  and  h^ 
told  me,  that  a  distress  sras  to  he  made;  ibr 
being  an  upholder,  Mr.  Bambridge  csMed  me 
frequency  to  make  distresses. 

Sol.  Oeu.  Who  was  thefe  ? 

Turner.  Pindar,  and  I  think  King. 

Sol,  Gen.  Was  Mrs.  Berkley  th'ere  Ihenf 

Turner,  Yes,  hot  not  Bambridge. 

SoL  Gen.  What  did  you  do  ? 

Turner.  I  took  an  inventory  ef  all  that  did 
appear ;  we  did  not  then  open  any  boxes ;  vm 
mentioned  them  in  gross,  and  took  every  ^ioff 
that  appeared  in.  the  room,  as  earthenware,  be! 
and  bedding,  and  sneh  like  things.  In  about 
fourteeo  davs  afterwards,  Mr.  Bambridge  naoi^ 
again,  and  I  was  called  in. 

Sol  Gen.  Wai  there  any  thmg  more  doMi 
then? 

Turner.  }9ollringmow  than  taking  nnin^ 
ventory, 

Sol  Gen.  Was  there  any  conMable  there  ? 

Turner^  There  was  a  person  then,  who  aaid 
he  wss  a  constable. 

Sol,  Gen.  Who  was  there  the  second  fraie^ 
about  fourteen  days  afWr  the  first?  Was  Bin 
Bambridge  there? 

Turner.  Yes,  after  they  had  brokn  the  door 
open,  I  was  called  in,  and  she  aaid,  they  bad 
committed  felony. 

SoL  Gen.  Did  yon  hear  it  satd^  whilst  Mr* 
Bambridge  was  there? 

Turner.    Yes. 

SoL  Gen.  What  did  Mr,  Bambridge  say  f 

Turner.  Mr.  Bambridge  wondered  thetrmika 
were  not  opened  before,  and  asked  Mrs.  Berk« 
le^  for  the  Keys,  and  when  she  would  not  give 
him  the  keys,  Mr.  Bambridge  himself  broke 
open  the  trunks,  and- rified  them. 

Juryman.  Was  it  in  Ihe  presenee  of  Mm. 
Berkley  ?-.Tttr»ifr.  Yes. 

Juryman,  Was  she  t^ere  all  thetioef 

Turner.  She  was  there  all  the  time* 

SoL  G<n.  What  did  ypu  do  then? 

Turner,  When  the  boxes  were  opened.  I 
made  an  inventory  of  all  that  was  in  them'; 
here  are  both  inventories. 

L:  C.  J .  Eyre.  Tell  tis  who  broke  epcii  4be 
boxes. 

IVimer.  Mr.  Bambridge  himself. 

SoL  Gen.  Tell  my  lord  what  wan  peitiea- 
larly  mentioned  in  the  inventory,  what  thefivrt| 
and  what  the  second  time. 

Turner.  The  inventory  was  dated  the  iSd 
of  October,  17«7,  for  56/,  for  rent  dne  to  Jeh* 
Huf^gins,  esq. 

SoL  Gen,  Who  wrote  the  title? 

Twmer.    Mr*  Bambridge  wtete  tt  nfon  e 
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loo^piMeof  paper,  and  said,  Let  the  title  Imb 
eO|  aod  the  date  be  ao. 

St^Gen.  When  waa  the  first  diBtreaa  made? 
DisUoguish  the  two  times. 

Ikurner^  I  take  it  the  former  distress  was 
about  the  27th  of  October,  aod  the  second,  the 
3d  or  4tb  of  No?einber, 

L,  C.  J.  Who  made  the  first  distress  ?  Who 
waa  there  ? 

Turner.  The  first  distress  was  taken  by  Pin- 
'dar,  Mr.  Bambridge  was  not  there ;  then  1  took 
kirentory  of  the  boxes,  and  set  down  so  many 
bead  boxes. 

Sol.  Gen.  Afterwards,  you  say,  a  particular 
inveotonr  was  made  on  the  4th  or  5th  of  No- 
▼f  mberr 

ZVcmier.  Yes,  I  belie?e  it  might  be  about 
that  time,  |^ut  I  can't  be  positive,  not  thinking 
it  would  be  called  in  question. 

Sol.  Gen.  In  what  manner  did  you  make  the 
inventory  ? 

Tufner.  I  made  the  inventory  as  BIr.  Bam- 
bridge directed.  * 

L.  C.  J.  Give  an  account  what  you  inserted 
the  first  time  of  taking  the  inventory. 

Turner.  A  bedstead  and  sacking-bottom, 
with  China  stuff  furniture,  a  feather  bed  and 
bolster,  a  down  pillow,  two  blankets,  a  calico 
quilt,  two  pairs  of  sheets,  two  piliow-biers,  two 
cane  and  two  stuff  chairs,  an  easy  chair  and 
cushion,  two  tables,  a  looking  glass,  a  fire 
■hovel,  tongs,  poker,  and  wooden  fender,  a 
flfridiron,  a  pair  of  bellows,  a  hearth  brush,  a 
brass  hand  candlestick,  two  tin  tinder-boxes,  a 
ketUe  aod  two  drinking  pots  ditto,  four  boxes 
and  two  trunks,  three  pairs  of  dimity  window 
curtains  and  valiins,  one  curtain-rod,  two  hair  • 
brooms,  a  large  India  hand  tea-board,  eleven 
printed  books,  a  pewter  standish,  two  knives, 
Ibree  forks,  two  tin  coffee-pots,  a  sauce- pan 
and  skimmer  ditto,  a  chocolate- mill,  one  hun- 
dred vessels  of  stone  and  earthen  ware ;  this 
was  the  first  inventory. 

L.  C.  J.  Was  there  any  valuation  of  the 
-goods  in  the  inventory  ? 

Turner.  Yes,  Mr.  Bambridge  desired  me  to 
liave  a  particular  valuation  of  each  thing,  which 
I  gave  to  Mr.  Bambridge. 

Jaryf^um.  Have  you  a  copy  of  that  valua* 
tion? 

Turner.  No,  I  gave  it  to  Mr.  Bambridge. 

L.  C,  /•  When  did  you  give  it  to  Mr.  Bam- 
bridge? 

Amer.  When  I  finished  it  ^  a  day  or  two 
liler  the  disir«te. 

X.  C.  X  That  was  after  the  4th  of  November. 
,  Sol,  Gen.  Give  to  my  lord,  aod  the  jury,  the 
teesoB  ibr  giving  the  inventory  to  Mr.  Bam- 
bridffe. 

lurner.  Itwas^  that  Mr.  Bambridge  might 
know  how  to  dispose  of  them. 

Sol.  Gen,  Go  on  to  the  second  inventory. 

ZViraer.  A  large  silver  handle  knife  and  fork, 
two  silver  spoons,  two  tea  spoons,  strainer  and 
tongs,  a  bowl,  and  handle  of  a  spoon  ditto,  three 
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nelian  seals  set  tn  gold,  aod  a  ring  I  took  to  be 
a  cryatal. 
Sol.  Gen.  Do  you  know  it  when  you  ice  itf 
Tumtt.  No. 

AtuGen.  Who  directed  yon  to  set  down  i 
crysUi  ? 

Turner.  I  do  not  know  particularly,  ercry 
body  was  of  opinion  it  was  a  crystal. 
Ait.  Gen.  How  many  rioga  were  there  ? 
l^trner.  I  saw  but  one  ring,  the  others  vren 
loose  stones. 
Sol.  Gen.  You  may  go  on  with  theioveotocy. 
Ikmer.  One  smul  emerald,  one  stiull 
garnet,  a  seed  pearl,  five  diaper  napkioi,  a 
stitched  top  of  a  toilet,  with  lace  muslin  falls, 
a  two  pinner  head  of  Mecklin  lace,  a  pair  of 
rufflea,  a  handkerchief  and  apron  ditto,  ooe 
Flanders  laced  cap,  worked  head,  and  a  pair  of 
three  double  ruffles,  one  head  of  half-breadtii 
lace,  and  a  pair  of  smgle  ruffles,  ten  odd  pieoa 
of  Flanders  and  Golberteen  lace,  about  four 
yards  of  black  lace,  afurbelewedscari'and  bood, 
trimmed  with  black  lace,  one  yard  of  blue  liu* 
trin^,  two  yards  of  white  sarsenet^  blue  nUia 
sufficient  for  a  lining,  striped  dimity  sufficieot 
for  a  gown  and  petticoat,  some  old  Peniao 
for  a  lining  to  ditto. 

Sol.  Gen.  Before  you  go  off  from  this  par- 
ticuUr,  1  must,  ask  you  a  question  or  im: 
these  mentioned  in  the  inventory,  sufficieot  for 
a  gown  and  petticoat,  and  sufficient  foralioiug; 
were  tliese  pieces  of  silk,  or  were  they  made  ap 
into  clothes  f 

Turner.  These  were  things  that  had  bees 
scowered  and  rolled  up. 
Sol.  Gen.  Was  the  dimity  T 
Turner^  Yes,  it  was  roUed  up  as  comlo; 
firom  the  scowerers. 
X.  C,  J.  Was  it  in  the  shape  of  a  garmeotf 
Tkmer.  Yes,  it  had  been  a  garment,  but  wai 
then  rolled  up. 

Sol,  Gen.  Was  it  in  regard  to  the  lioio^tfai 
same? — Turner.  Yea. 

Sol.  Gen.  Be  pleased  to  observe,  the  Uoe 
and  white  flowered  sattin,  which  is  set  down  in 
the  inventory,  to  be  sufficient  for  a  gown  and 
petticoat,  was  that  made  up  ? 
Turner.  That  was  made  up. 
Sol.  Gen.  How  came  yon  to  pot  it  down,  10 
much  sufficient  for  a  gown  and  petticoat? 

Turner.  I  oliserveU  at  that  very  time  to  )fr. 
Bambridge,  and  told  biro,  we  usually  did  not 
distrain  wearing  apparel ;  upon  which  betlieo 
said,  put  it  down  sufficient  for  weario)^  apparel. 
X.  C.  J.  Give  a  direct  account  of  that  par- 
ticular again. 

Turner.  1  said  to  Mr.  Bambridge,— Sir,  w 
don't  usually  set  down  wearing  apparel ;  th« 
Mr.  Bambridge  said.  Put  it  down  soffiaeotfor 
such  and  such  a  thing,  particularly,  sarseoet 
sufficient  fur  the  lining  of"  a  gown,  which  waj 
made  up  ;  if  it  Was  the  body  of  a  gown,  be  bid 
me  put  it  down  sufficient  for  M^y»  ^  ^ 
rest,  of  a  lining,  sufficient  for  alioiog. 
Sol.  Gen.    The  question  is.  Whether  tb^ 
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gilt  tea  spoons,  a  strainer  and   tongs  ditto,    were  actually  made  up,  and  set  doimoalj  tool- 
twenty  omiees  and  a  half  of  goU  lace,  twocor-  |  cteatr— r«rii«r.  Yes. 


Sal,  Oen.  Miaotion  them  partienlarl v. 
Tktnter.  Tborewts  iarmiety  safficient  fbr  a 
wrappbg^gowOy  Ibatwisactudly  mtdeajK 

SoL  Gen.  You  jast  now  said,  that  the  things 
you  bafe  mentioned  yoa  gare  a  faluatioaof 
■epirately  to*  Air.  Baitibridge ;  was  there  any 
FaJoatioD  on  the  mventoiy  yoa  ke|itr 

JVirner.  Thetotal  Ami  agrees  with  the  same 
as  Mr.  Bambridge  had,  97 L  16s.  9d. 

SoL  Gen.  Do  yoa  remember  any  diseoarse 
you  had  aa  Co  the  setthig  the  value  P 

2Wner.  Upon  a  cdrtoiy  view  of  taldng  the 
iBTeBtovy,  I  broaght  it  to  SOL^  and  Mr.  Bahi- 
bridge  said,  Yoo  hare  over-rated  these  things ; 
ym  maft*  consider  there  is  a  charKe  attenAig 
this  diatress,  and  paying  yoa  besides,  and  that' 
would  lessen  the  ralae  of  the  things ;  and  bid 
ne  ooaatdet  it  a^n,  and  apoo  looidng  it  over 
sigaiD.  I'bronghtit  to  df  Z.  16«.  9d. 
Soi,  &en.  Were  yoa  upon  oath?. 
Iktmier.  When  I  sigiMd  the  inrentory,  and 
finished  it,  there  was  a  constable,  and  I  did 
take  an  oath,  and  1  told* Mr.  Bambridge  there 
ouglit  td  be  two  persons  to  make  the  appraise- 
ment ;  to  which  Mr.  Bambridge  said,  I  might 
take  Pindar ;  but  Phidar  refosed,  so  only  my- 
ssir  signed  it. 

Sol.  Gen.  Pray  glTe  an  aoednnt^  if  yon 
know,  what  is  become  of  the  goods  in  the  in- 
ventory ? 

TVcmer.  I  do  not  know  any  thing  of  them 
but  bv  rumonr. 

Sol,  Oen.  Bid  yon  see  any  of  the  things 
carried  away  by  Mr.  Bambridge  ? 

Ikwner.  Yes,  the  wearing  apparel  and  seals; 
the  seals  he  put  into  his  pockets. 
X.  C.  J.  Tell  what  he  put  in  hia  podcet. 
Ihmer.  The  gilt  silver  tea  spoons  and  rings. 
X.  C.  X    What  did    he  put  in  the  port* 
ttemeaa  ?— -IVirficf .  The  clothes. 
L.(XJ.  Were  these  iu  the  inventory? 
Turner.  Yes. 

S^l,  Oen.  What  became  of  the  portmanteau  ? 
Twnter.  It  was  carried  out  of  the  room  by* 
Mr.  Bambridge^s  servant. 

SoL  Gen.  Was  there  any  faroshi  snch  as  is 
ued  to  dean  jewels  with  ^ 

Turner.  Yes ;  Mr.  Bambridge  looked  very 
narrowly,  and  at  last  a  brush  appeared  :  and, 
upon  sering  of  that,  be  said,  Certainly  there 
wervsMfiediamends :  open  which  Mrs.  Berkley 
wastevy  mudi  diiqgfrined;  and  she  said,  If 
you  find  them,  wHI  you  take  them  P  Andafler 
that  he  searched,  and  found  the  rings  and  other' 
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Sol  Gen.  Was  there  any  discourse  about 
pam? 

iurner.  There  was  a*  large  parchment  in"  a' 
Cisl;rsller  sakt  ii  i^M  a  decree:  It  Wto  in  a 
great  round  case,  which  Mr.  Bambrtdge  took ; 
upon  wMeh  MVs.  Beritlet  said.  What,  will  you 
nimmagemy  pipers?  Yes^svfS'he;  attdif  1 
ftid  any  bondaor  bills;  1  wHl  mldcO  use  of  them-. 

Sot.  Gen.  What  became 'of  her  after  they 
«i*^tM  thcrtfem^ 

Tumtr.  After  the  first  sdzure,  she  waS' 
tnmed  out  ofhertooftii'fttid  put%nlheeomt)rion 
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8ldt,and^  kept  theretilliiheseoottdseiimiailras 
made,  atadthen  she  Was  pal  into  a  room  withoof 
abed. 

Sol.  Gen.  Was  there  any  forniturelefl  ? 

Turner.  There  was  earthen' ware,  and*  stuff 
curtains;  but  no  bed. 

Sol.  Gen.  Howhasshel^nslooe? 

Turner.  Without  a  bed. 

SoL  Gen.  What  oondition  of  mSnd^  t^ 
she  in  ? 

Turner.  Sbmetimes  she  talked  very  well» 
and  much  to  the  purpose;  ot  other  times  shS 
wonld  talk  wild,  and  would  not  believe  tliat 
loni  Harconrt  was  dead;  fhr  she  said;  hn^ 
would  do  her  justice  upon  them  {meaning  Mr. 
Bambridge  and  his  accomplice).  Fsaid  bd-* 
waadead:  She  made  answer,  she  ^ouKinot 
believe  me;  for  they  would  find  him  aliTetO> 
their  oosu. 

SoL  Gen.  How  did  the  il^man  behave  her-' 
self? 

Tjirner.  The  woman  was  nmch  reserved,' 
and*kept  herself  to  herself  very  much.    She  . 
talked  mnch  totfae  |^r|]k)Be  when  she  did  talk;' 
but  it  was  difficult  to  get  het  into  it. 

Ait  Gen,  Iu  dispostng-of  the  gOodS  in  th^' 
manner  yoa  did,  soflicient  f^  such  and  snch  a 
thing,  whattsason  bad  you  to  do  it  ? 

iZrner.  It  was  Mr.  Bambridge's  positive^ 
directions:  I  should  not  have  thought  ob  it' 
myself. 

JLC.J.  Who  made  the  difiiculty* first  ? 

IStmer.  1  did,  and  said  it  was  not  eustomsry 
to  put  down  wearing  apparel  in  inventories  upott^ 
seizures;  upon  which  he  bid  me  alieir  the 
names:  I  said  it  was  not  proper  t6  tiHef  th'«r 
names,  and  they  ought  itot  to  be'  mendoned 
stall. 

X.  C.  X  What  did  Mr.  Bambrlifge  say? 

Turner.  Mr.  Bambridge  said,  F  nrast  have 
yoa  let  thenr  beset  down,  stuff  or  silksnfficlentt 
to  make  a  gown,  or  whatever  it  was. 

X.  C.  J.  Did  you  set  them  down  aocoid- 
ing  to  the  best  ofy  our  judgment? 

Turner.  I  did. 

Sol:  Gen.  Was  that  the  real  value  yoa  set 
upon  them  ? 

Turner.  The  firstvahiadon'  was  the  price  I 
would  have  gifen  for  them';  and  when  Mr.: 
Bambridge  said  the  cosU  on  th^  distresa  would 
come  to  more,  I  reduced  them  three' pounds; 

Sol.  Gen.  Would  you  have  given  the  vafoe 
first  set  upon  them  ?^r«m«f.  Yies. 

X.  C.  X  Had  ybu^ai^  other  rttsoh  tb  aher 
the  value, than  tbatMf*.  Bdmbridgebid  you? 

Turner:,  No.    \ 

Ba»bridge'.  I'desit«,  my  le¥d,  he  may  be 
asked,  whether  1  did  not  insi^  upon  having^ 
evejY  thing  partfcnhirtecd  irfibe  inventory. 

Timer.  Yes,  yoa  did. 

Bambridge.  You  say,  I  did  demand  the 
keys  of  Mrs.  B^kley,  aM  she  refused  to  let 
me  have  them,  and  then  the  box^  were  opened?" 

Ikimer.  Yes,  I  said  so. 

X.  C.  X  1  thought  yoddSd. 

Bambridge.  My  lord.  Tumersaid  that  tliere 
waaaome  goidlace.--Whose  was  that  ? 


S95]  S  GEORGE  U. 

Z^mfr:  It  was  the  trianniogof  the  flowered 
wit  of  clothes  4  it  was  tbetrimmiog  of  the  ouit 
of  tattiD  clothes ;  part  of  the  lace  was  remain- 
iDg^OD  them. 

Bamhridg€.  Were  there  oot  aereral  things 
ammade? 

Turner.  I  said,  that  called  a  striped  dimity 
came  from  the  scowrer's. 

X.  C.J.  As  .to  the  dimity,  giro  an  acooont 
]k»w  that  was  set  down. 

^Turner,  That  1  set  down,  as  it  appeared  to 
aae  coming  from  the  dyer's  as  a  roll  of  silk. 

BemhrSge.  Were  the  things  taken  away, 
part  mentioned  in  the  inventory,  or  the  whole? 

Turner,  All  that  I  saw  taken  away  was  in 
the  inventory. 

X.  C.  J.  U  the  inventory  the  same  you  de- 
livered to  Mr.  Bambridge  r 

Turner.  He  had  every  article  here,  with  the 
prices  annexed.  It  is  a  wonder  I  had  any 
copy ;  for  I  did  not  apprehend  that  any  person 
would  call  npoa  me  about  it. 

Bambridge.  I  desire  Mr.  Turner  may  ac- 

Siaiat  your  lordship,  as  to  the  conversation 
at  was  between  me,  Mrs.  Berkley,  and  him, 
at  the  time  of  oaakinff  thedistress. 

Ikimer.  Mr.  Baoibridge  said,  it  was  a  shame 
•he  should  live  so  long,  and  not  to  pay  any 
rent ;  for  that  it  amounted  to  fifty  pounds  and 
iipwards,  and  she  had  money  eoouffh  to  pay 
it ;  and  said,  I  am  informed  you  have  been 
abused,  and  I  will  enquire  into  your  afiaira, 
and  see  if  I  can't  extricate  you  out  of  your  dif- 
Hcukies. 

L.  C.  J.  I  think  there  was  a  demand  of 
^L  ;  was  there  not? 

ZVmer.  I  did  not  hear  of  any  demand;  he 
enly  talked  of  it. 

L.C.J.  What  did  Mrs.  Berkley  say? 
'  SYimer.  She  said,  it  was  the  boose  of  the 
kiag  i  and  if  she  was  .there,  the  king  should 
Jfind  her  ahouse. 

.  Bambridge,  I  desire  be  may  be  asked,  whe- 
ther, when  1  was  in  the  room,  he  did  conceive 
what  was  done  was  with  a  felonious  intent. 
^  T^imer.  1  did  think  your  power  was  suffi- 
^ent  to  do  it. 
'  Bambridge,  Have  you  made  any  other  ap- 
praisemenU?— TVirner.  Yes. 

Bambridge.  Did  you  make  any  alteration  in 
them?— TWmcr.  No. 

Bjambridge.  Was  the  appraisement  done  in 
a  private  manner,  or  did  every  bodv  know  it? 

2\imer.  £?cry  body  didknoi|it. 

Bambridge.  Were  appraiseuients  usually 
made  publicly  or  privately  ? 

l\imer.  Pindar  used  to  coma  and  say,  there 
are  goods  to  be4listrained;  so  I  did  it 

X.  C.  J.  So  it  was  left  to  you  then,  to  ap- 
praise as  your  discretion  should  lead  vou? 

Turner.  Yes. 

X.  C.  /.  Pindar  came  to  yon  now,  in  this 
•ffair?— litmrr.  Yes. 

Bambridge:  Pindar,  my  lord,  was  indicted, 
to  take  off  his  evidence. 

Mr.  Just.  Reynoldt.  Was  there  a  constable 
llie  first  time  of  taking  the  distress? 
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Ikrner.  Yes. 

Att.  Gen.  You  said,  there  waa  a.man  cslkd 
aoonstable:  Did  you  know  him  to  beaoot- 
stable? 
.  I^tmer.  I  believe  he  was  a  coostaUe. 

Att,  Gen.  Did  you  believe  the  nnn  tint 
came  a  second  time,  to  be  a  real  constable? 

Turner.  Yes.  it  has  been  enquired  iati 
since. 

Bambridge.  1  f  it  was  a  leloDy ,  it  was  a  fdon j 
committed  in  October  1787,  and  not  oom* 
plained  of  till  February  or  March  last. 

X.  C  J.  You  are  not  come  upon  your  de- 
fence yet. 

Bsjn^rM^e.  Do  you  not  know  thensmtof 
the  constable? 

Turner.  I  think  he  was  a  corner. 

Bambridge.  Was  it  the  conatable  that  osBaDj 
attended  upon  seizures? — Turner.  Yes. 

Mr.  Filmer,  You  say,  that  Pindar  was  de- 
sired by  Mr.  Bambridge  to  asaiat  in  the  ap- 
praisement ;  what  businese  was  Pindar  off 

Zlimer.  He  was  a  diatiller. 

Mr.  JPt7fit«r.  Did  he  not  ondertake  the  ap« 
praising  of  the  goods  ? 

Turner.  No,  he  refused  it. 

Mr.  Filmer.  Did  not  Mr.  Bambridge  pna 
himtoit?— rumer.  Yes. 

Mr.  Filmer.  Was  there  a  cwsteUe  the  »• 
cond  time  ? — Turner.  Yes,  both  times. 

Turner  was  going  away ;  but  was  called 
back  at  the  request  of  Mr.  Bambridge,  he  de- 
siring to  ask  him  a  question  or  two  more. 

X.  C.  J.  Propose  your  questions  to  the  Conit 
first. 

Bandffidae.  I  desire  he  noay  acouaint  yoar 
lordbhip,  whether,  at  the  time  when  hesppnii- 
ed  the  gaodsi  1  did  not  recommend  it  to  Mn. 
Berkley  to  [my  the  rent;  and  said,  I  wooM 
stay  some  time,  and  save  the  goods  fam  being 
disposed  of. 

Turner.  Mr.  Bambridge  did  say  she  was 
imposed  on  ;  and  said,  be  would  give  beras/ 
assistance,  and  bid  her  send  to  Set  fnendsto 
get  money  to  pay  the  rent, 

X.  C.  J.  He  said  he  would  stay  ? 

Turner.  I  did  not  hear  him  say  it 

Att.  Gen.  What  did  he  say  ? 

Turner.  He  said  he  would  assist  her,  ite 
being  imposed  on ;  and  did  desire  her  to  seod 
for  money  to  pay  the  rent ;  but  I  did  not  bear 
him  say  any  words  lis  to  his  String  iBS^ 
rent 

Thomas  Wilkinton  sworn. 

Mr.Willei.  Do  you  know  Elisabeth  Bait* 
ley?— PFi/Ai«foii.  Yes.  .. 

Mr.  Willes.  Did  you  know  herin  Oct  If^tr 

Wilkinson.  Yea. 

Bambridge.  I  desire,  my  lord,  before  sf^ 
further  exammed,  he  may  be  >^^.  ^rf! 
money  he  has  received,  and  how  long  be  d» 
been  kept  to  give  evidence  agabst  me  f      . 

XO. J.   That  ia  DOta  q^StiM  fit^^ 


Bambridge^  It  is  tme^  I  am  snret 
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Mr.  Jott  ICryno/dk.  Yon  mint  proye  that 
X.  C.  /.  Yoa  cannol  uk.  a  maa  aoy  thing 
that  tends  to  aocaae  himself. 

Bambridg€.  I  don't  ask  to  the  corruption ; 
bat  whether  he  received  the  money. 

Mr.  JtMt  RtufuAii,  It  carries  an  imputation 
with  it 

Mr.  WUki.  He  may  prore  it  if  he  eai». 

Ait,  Gen,  If  Mr.  Bamhridf;^  prore  it,  it  will 
go  ooly  to  the  credit  of  the  witness. 

Mr.  WUk».  If  he  don*r,  it  will  (^  as  to  his 
owD  credit.  Yon  knew  Mrs.  Berkley  in  Octo- 
ber, 17S7P— H^i/JfcifiJOii.  Yes. 

Mr.  WiUti.  Where  did  she  lod^  f 

ITjftMjott.  In  No.  8,  near  the  front  of  the 
yard. 

Mr.  Willa.  Where  did  yoa  lodge  f 

WUkmaon^  On  the  common  side. 

Mr.  WiUU.  Did  yoo  see  Mrs.  Berkley  at  her 
door,  when  it  wasliroke  open  ? 

WUkimon.  Yes. 

Mr.  WUIU.   What  time  of  the  year  was  it  f 

WUkmMim.  The  latter  end  of  October. 

Mr.  Wilki.  What  time  of  the  day  ? 

WUkinum.  At  six  o'clock  at  night. 

Mr.  WiUa.  Was  the  door  locked  when  she 
wasthcre? 

WilkinMoti.  It  was  locked  with  two  padlocks; 
cue  Pindar  took  oflr. 

Mr.  Wiliet,  Who  was  there? 

WUkkuon.  Mr.  Bambridge,  a  constable,  and 
Barnes. 

nr.WilUM.  Did  Pindar  take  off  the  padlock 
of  his  own  accord  P 

WiUdnton.  Mr.  Bamhridge  ordered  him  to 
take  it  off.  There  was  another  padlock  on,  and 
Barnes  went  to  fetch  a  hammer  to  break  it  off. 

Mr.  Wdki.  Who  ordered  him  to  fetch  a 
hammer  P-^TTi/Xnnfcm.  Mr.  Baiubridge. 

Mr.  Wilki,  Did  they  attempt  to  break  off  the 
padlock  with  that  hammerP 

WilkifMm.  Yes. 

Mr.  WiUa.  Was  Mr.  Bamhridge  by  all  the 
tuneP-^fTt/AujiMn.  Yes. 

Mr.  Wilkt.  Was  the  door  broke  open  with 
the  hammer  P 

WUkhum.  Bsmes,  because  the  hammer 
wonki  not  do,  went  and  fetched  a  poker. 

Mr.  WUle$.   What  did  he  do  with  the  poker? 

WiUunum,  He  broke  open  the  door  with  it. 

Mr.  Witin.  Who  stood  by  at  that  timeP 

WWdnMon.  Turner,  myself,  Barnes,  Pindar, 
and  Mr.  Bamhridge. 

Mr.ITt^.  Whatdid  Mr.  Bamhridge  order, 
after  the  poker  was  brought  P 

WiJkm»on,  After  the  poker  was  bronght,  he 
ardcred  him  to  break  open  the  door,  and  so  he 
did. 

Mr.  WUla.  When  the  door  was  broke  open, 
who  went  in  with  the  constable  P 

WM»Mon.  All  went  in ;  Mr.  Bamhridge^ 
Banes,  Pindar,  the  constable  and  myself. 

Mr.  WiUa.  Yon  mentkm  a  constable;  do 
you  knowhim  to  be  a  constaMeP 

WilkuMn.  Only  by  his  hating  a  staff. 

Ur.WdUu  IMS  thai  aU  the  reaaoD  yoo  had 
lo  balicTa  him  to  be  a  coBstaUa  P 
i 
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WHkinton,  Yes. 

Wt.WUUt,  Hare  you-seea  him  at  any  other 
tiroeP 

WUkiMon.  1  saw  him  only  then,  and  nerer 
since. 

Mr.  Willa.  Was  Mrs.  Berkley  there  P 

Wtlhinum.  Yes ;  I  went  to  fetch  her  up, 
and  Mr.  Bamhridge  insisted  upon  her  opening 
the  door ;  but  she  would  noco))en  the  door  her- 
self; so  Mr.  Bamhridge  ordeied  the  door  to  be 
broke  open. 

Mr.  WilUi*  When  he  came  op,  and  broke 
open  the  door,  and  came  into  the  room,  what 
did  he  do? 

WUkinum,  Mr.  Bamhridge  dewed  Mr.- 
Turner  to  take  an  inrentory. 

Mr.WiUa.  Of  what? 

WUkinwn,  Of  all  the  goods  iir  the  room. 

Mr.  WUla,  Was  Mrs.  Berkley  come  int» 
tberoomr 

WUkinum.  Yes,  she  was  there. 

ST.  WillM.  Whatdid  Mrs. Berkley  say? 
Ukintm.  She  said,  it  was  a  robbery,  it  was 
not  justice,  it  was  felony ;   and  she  did  not 
doubt  hut  he  would  be  brought  to  account  for  it 
in  time. 

'L.C.J.  Was  she  by? 

WUkinMon.  Yes,  and  saw  the  room  broke 
open,  and  Mr.  Bamhridge  order  Mr.  Turner  to 
make  an  inventory. 

L.  C.  J.  What  did  Mr.  Bamhridge  say  then  ? 

WUkinum.   Set  down  such  and  such  things. 

L.  C.  /.  What  did  they  take  an  account  of  F 

Wilkinton.  They  took  an  account  of  soma 
things  before  they  opened  the  boxes. 

X.  C.  J.  Wefe  the  boxes  locked  P 

WUkinum.  There  were  two  boxes  focked, 
and  one  nailed.  , 

X.  C.  J.  Was  there  any  trunk  P 

WUkinum,  I  don't  remember  that  there  was 
a  trunk. 

Mr.  WUlet.  Was  she  asked  to  open  the 
boxes  ?—-fFi/Ufuofi.  Yes,  but  she  reftised. 

Mr.  WUle$.  When  she  refused,  who  broke 
them  open  ? 

WUkinum.  Mr.  Bamhridge  broke  open  three 
with  a  hammer. 

Mr.  WUUi.  Was  she  in  or  out  of  the  room* 
at  the  time? 

WUkinum,   She  was  in  the  room. 

Mr.  WUUt.  What  did  she  say? 

WUkinum.  She  said  it  was  a  robbery. 

Mr.  WiUei.  Wheu  the  boxes  were  broke 
open,  what  was  taken  out  ? 

WUkinu}n.  Three  suita  of  clothes. 

Mr.  WiUe$.  Who  took  them  out? 

WUkinum.  Some  were  taken  out  by  Mr. 
Bamhridge,  and  some  by  Mr.  Turner. 

Mr.  WiUa.  By  whose  order  P 

WUkinum.  By  Mr.  Bambridge's. 

Mr.  WiUa.  What  was  there  taken  out  ? 

WiUeinum.  China,  flowered  curtains,  twa 
gold  seals,  and  two  rings. 

Mr;  WUle$,  Had  they  any  stones  in  them  F 

WUkinum.  One  had  a  stone,  the  other  fiot. 

Mr.  WUieM.  Were  att  the  things  in  thn  boMi 
camcdawayP-«*lFi^ftta#oji,  Yea. 
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I    Mr.  YFi/^.  BywhcMedirectioqs? 

WUIunMfm.  By  the  direotioo  of  Mr.  Bam- 
bridge. 

Ml*.  WilUs.  W«ra  all  of  thev,  or  only  aome  P 

Wilkinton,  Some  of  them;  the  oed  waa 
carried  away. 

.  jar.  ITtV/ef.  Who  earned  it  ajRray  I 

Wilkinson.  I  carried  it  away  into  a  kimber 
room  in  the  prison. 

mtrwilks.   WhathecameofitaAemwrds? 

Wilkimon,  I  saw  it  carried  to  Doraet-atairs 
after. 

Mr.  ITiZ/ei.  By  whose  order/ 

Tri7/:iiiJon.  By  Mr.  Bambridge*8 :  I  stood 
there  while  it  was  gone ;  be  gave  directions  to 
carry  them  to  the  water-aide. 

Mr.  Willes.  Did  he  only  give  dirootiQns  to 
carry  them  to  the  water-side,  or  any  where 

Wilkimofu  He  gare  directions  to  cany  them 
to  WandswdHh. 

Mr.  WUks,  When  did  he  give  these  orders  ? 

Wiikinttm,  When  he  carried  Ihem  ont. 

Hr.  WiUa.   What  became  of  the  ringa  ? 

WHkinton,  I  saw  them  put  in  his  pocket, 
and  he  called  Sarage  and  Douglas  to  bc»r  wit- 


*  X.  C.  J,  What  was  the  reason  for  calling 
them  to  witness  ? 

Wilkinson.  Mr.  Bambridge  said,  that  he  put 
tbero  in  his  pocka  for  fear  of  their  being  lost. 

Mr.  Willet.  What  did  he  order  to  be  put  in 
the  portmanteau?— pri/i(:Jn«Mi.  Wearing  ap- 
paneC  and  such  like  things. 

Mr.  Willes.  Where  was  it  carried  f 

Wilkinson.  Into  the  lumber  room  above 
irtnirs. 

Mr.  Willes.  Why  did  he  order  them  to  be 
put  into  the  portmanteau  P 

Wilkinson.  Because,  he  said,  the  poitman- 
tean  would  hold  them  all. 

Mr.  WUUs.  The  dothes,  some  of  them, 
were  very  rich ;  were  they  not  P 

Wilkinson.  Yes. 

Mr.  Willes.  Were  they  put  in  the  portman- 
imnf-^Wilkinson.  Yes. 

Mr.  Willes.  Was  Mrs.  Berkley  by  when  the 
rings  »vere  put  in  his  pocket? 

Wilkinson,  Yes,  and  he  called  Mr.  Douglas 
and  other  persons  as  witnesesP 

Mr.  WilUs,  What  did  Mrs.  BeHcIey  say? 

Wilkinson.  It  waa  felooy  and  robbery. 

Mr.  Willes.  Did  he. bay  any  thing  to  Mrs. 
Berkley,  when  he  put  them  in  his  (locket  P 

Wilkinson.  Mr.  Bambridge  said,  he  did  no- 
thing but  according  to  law,  and  he  would  an- 
■|ver  it 

Mr.  Wilta.  Was  there  an  emerald  P 

Wilkinson.  Yes,  1  think  there  was  an  eme- 
rald, and  a  garnet,  out  of  a  ring :  he  put  them 
in  his  pocket. 

X.  p.  J.  What  did  he  put  in  his  pocket  P 

Wilkinson.  Two  gold  seals,  two  goU  rings, 
an' emerald,  and  a  garnet. 
.   JUC*J.  Wtre  the  rings  plain  P 
^  Wilkiason,   One  of  them  I  did  not  see  ptr- 
fscUy.  ' 


X.  C.  /.  What  was  the  olh«r  f 

WUkinion.  k  ttone  nag ;  bi|t  the  niidle 
stone  was  wanting. 

X.  C.  /.  Were  there  any  things  besidetr 

Wilkinson.'  There  were  two  silror-haotlM 
knifes  and  forks. 

X.  C.  J.  1  only  ask  as  to  those  thiaes  be 
put  in  bis  pocket ;  did  you  see  any  other  iiop 
put  in  bis  pocket P—lfi^itsm.  No. 

Mr.  Willes.  Did  you  never  see  a  stsne  called 
an  emerald  afterwards  ?—{Fti/»ftapa.  No. 

Ait.  Gen.  Recollect  bow  oMUiy  liagi  tbeit 
were. 

Wilkimon*    There  were  two  rings,  and  Uo 


Att.  Gen.  Are  you  sure  there  were  but  two? 

Wilkinson.  Yes. 

Att.Gen.  Had  they  stontt  m  tfacm  P 

WHkinson,  One  ofwem  had  a  stone  oat  ia 
the  middle. 

Att.  Gen.  As  to  the  bed  and  beddug;  vh? 
did  you  say  they  were  to  j^  to  Wandswortbr 
Do  you  rememKr  the  particular  hands  be  sent 
them  by,  to  be  put  into  tlieboarP 

Wilkkuon.  Tom  King  wasone;  asl&lbe 
others,  I  did  not  know. 

Att.  Gen.  What  did  Mr.  Bambridge saj is 
your  hearing  P 

Wilkinson.  First,  he  said,  they  ware  goisg 
to  be  sold  at  a  sale. 

Mr.  Willes.  Who  directed  you  to  go  to  Bor- 
set-stanrs  P 

Wilksnson.  acaentmedown  tothestairf  to 
the  waterman,  and  bid  me  teU  him  lo  go  awajr, 
and  not  stay. 

Mr.  Wiiles.  Who  did  be  bid  you  ask  for? 

Wilkinson.  He  bid  me  ask  for  Ibe  Wid^ 
worth  waterman. 

Mr.  WUUs.  Wheie  wara  the  rest  of  IIm 
gooda  carried  P 

Wilkinson.  To  Witt's  oofiea-bonse  ia  Bdl* 
Savage  Tard. 

Mr.  Willes.  How  came  they  to  be  cairin 
there? 

Wilkinson.  Mr.  Bambridge  lodged  •!  WiU'f 
coffee-house. 

Mr.  WiUes.  What  were  the  things  tbatw^ 
carried  to  Will's  coffee-house  ? 

Wilkinson.  An  easy  chair  was  carried  then ; 
I  carried  it  myself.  . 

Mr.  Willes.  How  long  was  thk  9^^  ^ 
goods  were  taken  froip  Mrs.  Berkley  ? 

Wilkinson.  Some  days :  it  was  leli  iriifi Jv* 
Turner  to  dean;  and  then  it  was  csiried  to 
Will's  coffee- house.  ... 

Mr.  Waies.  By  whose  order  was  U  es^  •' 

Wilkinson.  It  waa  carried  by  Mr.  pS»* 
bridge's  order. 

Mr.  WUles.  Whom  was  ii  delirered  to? 

Wilkinson.  It  was  delivered  to  the  bmbV 
wife  at  Will's  coflee-house  by  Mr.  Vfm- 
bridgefs  diredions:  I  carried  it  up  one peir  " 
•toits.  . 

Bambridge.  I  dcsine  he  may  aaquamt  Jfw 
lordship,  if  be  did  not  frtoh  Mrt.  BM^f  ^^ 
present  at  the  opening  the  doOTi 

iri/to'nioii.7ilid. 
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L.C.J.  He  ttM  «0, 104  thii  Btomei  was 
OTdered  to  ftitch  a  poker  to  <^»qii  the  4o«r.-<-I 
ask  TOO,  whether  h^  talked  with  Mn.  Berkley 
for  tbe  paymemof  reot,  far  vhieh  the  goods 
were  diaUaiMd  f 

Wiikmion.  Mr.  Bamhrid(|fe  did  aay  aome- 
tfaiDe  to  her  about  seizing  for  rent,  and  he 
wouU  stand  by  it :  €Ue  said,  he  could  not 
seize  wearing  apparel  for  rent,  and  iold  hin  it 
wasfelo»y»  and  downright  robbery. 

Bamkndge,  I  miut  desioe  hits  la  aoqaaint 
yoa,  whether  it  was  Mat  some  days  hefore  the 
goods  were  removed,  after  the  Ust  distress. 

X.  C.  J,  Answer  that. 

Wdicmum,  Five  ar  six  days. 

Bambridge.  Wen  thesT  cairied  out  wbUcly  f 

WUkuutm,  Yes. 

Bambndgen  Woe  they  avnsd  out  in  the 
day-tiaae? 

WUkimMtm.   Yes. 

BsMMd^s.  Were  thi^  Ml  cnriied  pot  af 
tbe  biBsber  nKND  pahlidy  u  the  day-time  ? 

WUkinmm.   Yes. 

Bambridge.  Was  it  a  public  room  to  pot 
lumber  iat 

Wilkituan.   Yes;  hat  it  was  aiwsys  looked. 

Bambridge.  1  think  he  has  ac^oainted  the 
jorv,  that  Ae  was  praseat  all  the  time. 

Wilkmsom.  I  think  she  was. 

£.  C.  J.  Was  Mrs.  fierkli^  there  during 
the  time  Mr.  Turner  made  the  inventory  f 

WUkiuKm.  I  think  she  was. 

Bambridge.  Hesaid,  that  I  called  Mr.  Savage 
and  Mr.  Dooglss  to  see  that  I  pat  the  things 
ia  my  pocket :  Mr.  Douglas,  my  lord,  has  the 
uohi^iDesB  to  be  charg^  in  the  indictment  as 
an  accessary,  though  lie  only  came  into  the 
room  by  chance,  and  so  I  am  deprived  of  his 
evidence :  he  was  put  in  the  indictment  to  take 
off  his  evidence. 

L.  C.  J.  He  is  a  principal  m  the  indictment. 

Bambridge.  He  is  a  gentleman  &f  a  very 
good  iiuniiy  $  he  is  the  younger  son  of  a  man 
^  <{ua|ity.  I  desire  Mr.  Wilkiason  may  ac- 
quaint your  lordship,  whether  Mrs.  Berkley 
waa  not  present  when  I  said  to  Mr.  Douglas, 
PHiv  take  aotioe  that  1  put  the  rings  in  my 
pocket. 

X.C./.  WaasheP 

IVilkittsott.  I  can*t  say  nositiveiy,  because  it 
was  just  at  last :  a|  the  latter  end,  she  would 
not  stay  in  the  room. 

Bambridge.  Was  there  not  a  bed  ordered  for 
her  to  lie  on? 

WilkkMon.  There  was  a  bed  brought  out  of 
the  lumber  room,  a  nasty  bed ;  and  she  said, 
that  if  she  ooald  not  lie  on  a  bed  of  her  own, 
she  would  not  lie  on  that ;  but  went  away. 

X.  C.  J.  Yoo  lay  die  went  away  }  you 
can't  say  she  was  there  then  f 

WUlanam.  I  can't. 

Bambridge.  I  derisato  know,  if,  when  he 
carriad  that  bed  up,  ha  did  not  bring  another 
down. 

Wilkinton.  Yes;  I  said  so  belbra,  that  yen 
did  atdev  another  bed  I  hot  I  said  ilwas  a 
nasty  oaob 
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L.  C.  J.  Tell  us,  whether  thai  was  a  good 
bed  or  notf 

Wilkinton.  I  can't  say  it  was,  my  lord :  she 
had  nason  enough  to  complain  of  it ;  for  I 
lay  upon  a  better  bed  myself,  and  that  was  not 
fit  £6r  her,  who  was  a  gentlewoman. 

Bambridge.  Was  it  any  other  than  wliat  was 
usual  for  the  people  in  the  house? 

Wilkinton.  1  have  known  some  lie  on  sacks  ; 
but  because  they  could  get  no  better. 

Bambridge,  Were  there  any  better  beds  there  f 

Wilkinson.  Yes ;  there  were  three,  and  you 
sent  them  away  with  her's :  ever  since  sha 
has  lain  without  a  bed,  unless  she  has  had  one 
within  these  ten  days. 

Bambridge.  1  desire  ta  know,  whether  Mrs* 
Berkley  was  turned  out  of  her  room,  or  went 
out  of  herself,  at  that  time  ? 

Wilkinton.  She  went  out  of  it  herself^  when 
her  bed  was  taken  away. 

Ambrose  Burgett  sworn. 

Ait,  Gen.  Do  you  reiaember  any  goods 
taken  away  in  the  Fleet  prison,  and  from  whom  t 

Burgest.  I  was  present,  not  at  the  breaking 
open  the  door,  but  alter. 

Alt.  Gen.  When  was  it  f 

Burgett.  About  14  days  after  the  SSrd  of 
October. 

Att.  Gen.   Go  on. 

Burgett.  I  heard,  that  Mr.  Bambridge  waa 
going  in  to  look  on  some  aflhirs  of  Mrs.  Berk- 
ley's, and  I  went  into  the  room  a  little  ailer 
the  dkMMT  was  broken  open. 
'  Att.  Gen,  Who  was  there  T 

fiurgett.  Tliere  were  Mr.  Barobrjdb^,  Tur- 
ner, Savage,  Pindar,  Barnes,  and  Wilkinson,, 
and  one  or  two  more  that  were  strangers. 

Att.  Gen,  What  did  vou  see  done  there  f 

Burgett.    I  saw  the  boxes  broke  open. 

Att.  Gen.  Who  broke  them  open  T 

Burgett.  Mr.  Turner  and  Mr.  Bambridga 
together. 

Att,  Gen.  What  was  therein  them  P 

JSttrgeit.  Twenty  ounces  of  Orrice  lace,  a 
great  many  good  clothes,  and  a  great  many 
good  things. 

Bambridge.  I  de^  ha  may  raise  his  voice ; 
I  cannot  hear  him. 

L.  C.  J.  Raise  yoor  voice. 

Att.  Gen.  Did  you  see  the  boxes  broke  open  f 

Burgett.  I  was  there  present,  and  saw  the 
boxes  broke  open  b  v  Mr.  Bambridge  andf  Mr. 
Turner ;  and  saw  the  china  pnt  into  the  win* 
dow,  and  some  Orrice  lace ;  and  saw  an  eme- 
rald, or  ruby,  which  he  pnt  in  his  pocket. 

Att.  Gen.  What  did  you  see  at  that  time  f 

Burgett.  I  saw  the  rings  taken  out. 

Att.  Gen,  What  did  you  see  pnt  m  his 
pocket  f 

Burgett.  One  was  a  peari,  the  other  an  ame* 
raid. 

Att.  Gen.  Were  they  set  in  rings  P 

Burgett.  They  were  both  separate. 

Att.  Gen.  What  is  the  colour  of  an  cmeraMP 

Blirgsit*  It  isofa  greenish  colour, 

Att,  Gsa.  These  tbanweraseparatastOMsP 
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Burgea,  Yes. 

Att.  Gen.  Were  there  my  rings  t 

Burgeu.  I  can't  say. 

Ait.  Gen.  What  did  be  do  with  tbefestonear 

Burgest.  Mr.  Bambridee  put  them  into  bis 
pocket,  and  said  they  might  he  lost  if  put  ia 
the  portmanteau;  and  a^rwards^as  be  was 
drinking  punch,  be  took  them  out  of  bis  pocket 

Ait,  Gen,  Had  she  any  q^olA  lace  there  ? 

BurgesM,  There  was  gold  lace :  Mr.  Turner 
went  and  weighed  the  lace,  and  brought  it 
back  again ;  and  said,  it  weighed  twenty  ounces 
and  an  half. 

Ati.  Gen,  Who  took  it  away  f 

Burgesi.  I  donH  remember. 

Att.  Gen.  You  were  in  company ;  did  you 
not  obeenre  who  look  it,  or  whether  ^Turner 
^rried  it  away  ? 

Burgeu.  I  did  not,  upon  my  word,  observe  it. 

Att.  Gen.  Were  vou  present  at  the  time  of 
breaking  open  the  boxes,  and  taking  out  the 
goods? 

BurgfM.  I  was  present  when  three  boxes 
were  broke  open. 

Att.  Gen.  How  lonjr  did  Mrs.  Berkley  sUy 
in  the  room  ? 

Burgeu.  To  the  best  of  my  remembrance, 
the  whole  time. 

,  Att.  Gen,  You  say  yon  were  present  when 
the  boxes  were  broke  open ;  was  Mrs.  BerlUey 
Ihere  the  whole  time  ? 

Burgest.  1  do  not  know  whether  she  went 
away  ^Ibre  or  not, 

Att.  Gen.  I  think  you  said,  von  did  not 
come  till  aller  the  door  was  opened  P 

Burgeu,  Yes. 

Bambridge,  I  think  you  have  acquainted  my 
lord  aqd  the  jury,  that  there  were  some  stones ; 
1  desire  you  will  inform  him,  and  as  to  the  size 
of  them»  if  they  were  small. 

Burgesi.  Yes,  they  were* 
'  BtaSnidge,  Was  Mrs.  Berkley  there  all  the 
time  ? — Burgeu.  I  think  she  was. 

JLCJ.  What  did  you  ask  him? 

Bambridge,  W  hat  size  the  stones  were  of; 
whether  they  were  small  ? 

Burgeu,  Yes,  they  were. 

Borgess  was  going  away,  and  at  Barn- 
bridge's  desire  called  Uick  again. 

Bamhridge.  Mr.  Bnivess  declared,  that  he 
beard  me  declare,  that  I  desired  them  to  take 
notice,  that  I  put  them  in  my  pocket :  Please 
to  tell  my  lord,  and  the  jury,  what  i  said  when 
I  put  the  stones  in  my  pocket* 

Burgeu,  Mr.  Bamhridge  shewed  them  in 
his  band,  and  said,  for  fear  they  should  be  lost, 
they  should  be  put  in  bis  pocket. 

L,  C  J,  Did  he  desire  Sava^  and  Douglas 
to  remember  that  be' pot  them  m  his  pocket  ? 
.  Burgeu,  1  believe  be  said  so  to  all. 

Savage  was  sworn. , 

Sol,  Gen,  Were  you  present  attbe  time  wb^ 
tbe  goods  were  seized  ? 

;Sa9a^e.  I  wasgoing  by  the  end  of  the  gal- 
lery,  and,  hearing  a  bu«tk,  went  op. 


Sol,  Gen,  Mentkm  tbe  time. 

Saoage.  At  the  time  when  the  last  mTeolory 
was  taken. 

Sol.  Gen.  What  time  of  the  year  ? 

Savage,  Tbe  latter  end  of  October,  1797. 

Sol,  Gen.  Give  an  aocoont  of  wbtt  yn 
know  of  this  matter. 

Savage,  I  was  going  by  the  end  of  the 
gallery,  and  observed  a  Dumber  of  people 
at  Mrs.  Berkley's  door,  and  I  went  oot«r 
cnrioMty  to  see  what  was  tbe  matter,  where  I 
found  Bamhridge,  Mrs.  Berkley,  Pintfir, 
Barnes,  Douglas,  and  WilkinaoD,  and  after  I 
had  been  there  a  very  little  time,  Bambriilgc 
asked  Mrs.  Berkley  for  trunks  and  boxes;  1 
went  into  the  room  to  them,  and  Banbridge 
asked  her  for  the  keys  of  her  tnmks  and  bow ; 
she  said,  I  will  give  yen  none ;  to  wbich  be 
made  answer,  If  you  won't,  I  have  suffideit 
authority  of  my  own  to  o|ien  them,  and  I  will 
do  it ;  and  ordered  tbe  tmnks  and  boxief,iipoii 
her  refusal  to  deliver  the  keys,  to  be  broke 
open;  and  Bamhridge  hroke  open  some  of 
them  himself. 

Sol,  Gen,  What  was  there  found  there  ? 

Savage,  On  examination  of  the  tranks  and 
boxes,  there  were  found  wearing  apparel,  gold 
seals,  thread,  and  gold  lace,  cMbes  veiy  good 
of  the  kind,  fit  for  any  gentlewomin  to  vev. 

SoL  Gen,  Were  there,  any  other  thingaP 
•    Savage,    Yes^  there  were;  for  Banbridge 
found,  in  a  drawer  of  a  table,  a  box,  wbcri 
there  were  rinn  and  seals,  and  kioie  stooei. 

<So/.  Gen.  How  many  rings  were  there  f 

Savage,  I  think  there  were  four ;  one  wu 
red,  it  was  either  a  garnet  or  arobv;  oieof 
them  was  whitish,  with  a  cast  of  yellow,  tiwy 
called  it  a  crystal,  I  took  it  to  be  a  topaz. 

SoL  Gen,  Were  there  any  other  stooea? 

Savage,  Yes,  1  think  there  were;  one  waia 
blue  or  green,  another  was  a  ring,  where  tbe 
middle  stone  was  out,  and  two  diamoDds  oo  tbe 
side,  two  seals  set  in  gold,  which  1  took  to 
be.oomeiian,  one  white  and  the  other  red ;  tbet 
was  also  a  loose  stone,  and  a  pearl. 

Sol,  Gen.  What  was  the  loose  stone  r 

Savage,  I  can't  say  whethera  garnet  or  not* 

Sol,  Gen,  What  did  be  do  with  them  f 

Savage,  After  he  had  shewn  them,  be  pot 
them  in  his  pocket 

SoL  Gen,  Were  there  any  other  thibga? 

Savage,  There  was  a  silver  spoon,  kmfe^  mi 
fork. 

SoL  Gen.  What  did  he  do  with  that  f 

Savage.  That  was  ptitm  his  pocket,  to  ibe 
best  of  my  remembrance. 

L.  C.  J.  What  became  of  tbe  sesli  iDd 
rin2s  f 

lavage.  He  pntthem  into  bis  pocket 

L.C,J.  Did  he  bid  yon  at  that  time  take 
notice  that  he  pot  them  in.bis  pocket? 

Savage.  I  do  not  remember  that  hesvd  ao. 

SoL  Gen.  What  became  of  them  iftcrbe 
put  them  in  bis  pocket  ? 

Savage,  i  do  not  know.  ^. 

SoLQin.  DidlietdMthemoiitofbisp^a^ 
there? 
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Salvage,  No,  fiat  he  did  in  the  ooffee-ieom 
ftAerwerds. 

Sol^GcH.  What  becemeofthe  other  goods? 

Savage,  The  most  ?ahiable  pert  of  the  goods 
was  psucfced  up,  end  put  into  a  portinanteaa 
trunk. 

SuL  Oen,  Yon  do  not  know  what  became  of 
the  other  goods  e 

Saoagt.  I  do  not  know  of  their  bttng  carried 
awmy,  but  there  was  some  white  chum  carried 
out  ot'the  room. 

Mr.  WiUe$.  Had  not  Bambridge  a  house  at 
Wandsworth  f 

Sav^t,  He  had  lodgings  there. 

Mr.  Wiliei.  Were  the  goods  carried  there? 

Savoge.  1  don't  know  otherwise  than  by 
hearsay. 

Aii.  Gen.  Were  you  by  when  Mr.  Turner 
made  the  inreotory  ?<—iSa«agc.  Yes. 

Att.  Gee.  Do  you  know  of  clothes  beinj^ 
put  down  safficient  for  a  gown,  or  whate? ef  it 
was? 

Sanage.  Yes,  all  the  cbthes  were  put  down 

lO. 

Ati,  Gen.  Do  you  know  how  they  came 
to  be  pot  down  so? 

Stnage.  Bambridge  ordered  it 

An.  Gen.  Did  it  arise  from  Mr.  Bambridge 
or  Turner  ? 

Savege.  Tomer  did  olject  to  it,  and  said  it 
was  not  usual  to  put  down  weailng  Itpparel. 

Xu  C.  J.  Pray  give  an  account  whether 
Bassbridge  gate  any  reason  for  patting  the 
things  in  his  pocket  r 

Savage.  I  do  not  know  he  did. 

X.  C.  J.  Where  tliey  iurootoried  ? 

Savage.  I  was  not  privy  to  the  ioTentory. 

Bamieidge.  How  long  wece  you  in  the  room  ? 

Savage.  1  beHeve  I  was  there  soon  after  voo. 

Bambridge.  Did  yon  continue  there  all  the 
time? 

SdPtage.  I  beliere  I  was  there  most  of  the 
lime. 

Bambridge.  Did  you  see  any  of  the  goods 
appraised? 

Savage,  I  saw  Tomer  write ;  but  I  do  not 
kaow  what  he  wrote. 

Bamiridge.  Was  it  done  in  a  dandestme 
manner?— -&mi|e.  I  cannot  sajr. 

Bambridge.  What  convemtion  was  there 
between  Mrs.  Berkley  and  me  ? 

Savage.  What  passed  was  in  rehuion  to  the 
chamber  rent 

Bambridge,  Did  not  I  say  for  whil  1  seized 
tbem? 

Savage.  You  pretended  to  seize  them  ibr 
cbambe^rent 

Bambridge.  Did  I  shew  the  rings,  or  put 
them  in  my  pocket  secretly  ? 

Savage.  They  were  shewn  to  every  body  in 
the  room. 

Baa^ridge,  Were  the  rings  shewn  in  the 
cofiee>raom?— iSansge.  Yes. 

Bambridge.  Where  is  the  coffee-room  ? 

Savaae,  In  the  Fleet  prison. 

Baniridge.  Was  it  a  public  phMse? 

Savage.  Yep,  but  it  was  in  a  prirate 
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wher6  ^OB  shewed  the  rings,  in  which  was 
only  your  oim  company. 

Joco^  Mendeg  Solae  was  set  op  to  be  examined,. 

Mr.  lUmer.  Mr.  Matthews,  let  him  be 
sworn  upon  the  Old  Testament,  he  is  a  Jew. 

Mr.  Kettkby,  I  mast  object  as  such,  to  his 
being  sworn  at  all. 

Mr.  Just.  Reynolds,  1  remember  a  great 
cause  upon  an  indictment,  for  the  stealing  of 
snuff  from  some  Jews,  and  I  remember 
tbey '  were  admitted  to  give  eridence. 

Solas.  I  am  a  Christian. 

Att,  Oen,  The  objection  is  at  an  end,  he  is 
a  Christian. 

L,  C.  J,  Are  von  a  Jew  or  a  Christian  ? 

Solas.  I  am  by  extract  a  Portuguese  Jew, 
bat  am  a  Christian  now. 

L.  C.  J.  Have  you  been  baptized  t 

Solas^  Yes,  my  loixl. 

*  Then  he  was  swoni. 

Mr.  Filmer.  What  do  you  know  as  to  any 
diamonds  ot  jewels  that  were  brought  to  you  f 

Solas.  One  captain  Douglas  brought  a  nog 
to  me,  to  have  the  stone  pulled  out,  that  I 
might  see  how  much  the  gold  weighed. 

Mr.  Filmer.  What  sort  of  a  stone  was  it  ?    , 

Solas,  It  was  an  amethist,  but  Douglas  said 
it  was  a  crystal. 

X.  C.  J,  Who  did  he  tell  you  he  bad  it  from  f 

Solas,  From  Bambridge.  Douglus,  after  I 
told  him  it  was  an  amethist,  and  the  ?altie  of  it, 
went  and  told  Mr.  Bambridge  the  value ;  then 
Bambridge  came  to  me. 

L,  C.  J.  What  did  Mr.  Bambridge  say  ? 

Solas.  He  asked,  whethier  I  was  sure  it  waa 
an  amethist ;  I  told  him  yes,  I  was  sure,  though 
it  was  paler  and  appeared  clumsy;  and  then 
Bambndge  said  he  was  glad  of  it,  and  asked 
me  whether  it  was  not  worth  while  to  put  it  in 
*  ring. 

L.  C.  J.  Did  you  tell  Mr.  Bambridge  of 
the  ralue  of  it  ? 

Solas,  1  cannot  be  certain  of  that. 

Mr.  Filmer.  Did  he  say  any  thing  of  the 
rfn^ ;  whose  ring  did  he  say  it  was  ? 

Solas.  Captam  -Douglas  said  it  wa^  sent 
from  a  merchant. 

Mr.  Filmer,  But  did  Bambridge? 

Solas.  Not  at  that  time. 

Mr.  Filmer.  Did  he  any  time  aAer  say 
whose  ring  it  was  ? 

'     Solas,  Yes,  he  said  it  was  a  ring  of  Mrs* 
Berkley's. 

Sol.  Gen.  Yon  say  you  took  the  stone  out  ? 

Solas,  Yes. 

Sol,  Oen.  Did  you  set  it  in  again^  after  yon 
hadtakenitoot?-— &^.  Yes. 

Sol.  Gen,  Should  you  know  your  own  sett> 
iog,  if  you  should  see  iX?r— Solas.  Yes. 

Then  the  ring  being  prodnoed,  nnd  shewn  to 
him. 


./ 
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SoL  Gen.  Leek  upon  it,  is  that  your  ow«r 
setting?— Sff/ei.  lampooitiTeitlray^sclling;* 
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ThctoflMtlwrriiig  wwprodwDed,  tad  •lie#» 
to  .him. 

SoL  Gen.  Do  yoa  take  that  to  be  the  same 
■Cone  yon  then  set  f 

Solas,   It  is  one  I  set  for  Mr.  Bambridge  in 
this  rhig,  but  not  the  same  stone  he  then 
ht,  or  I  suppose  it  mif  bt  be  new  polished. 
Gen,  How  many  nngt  did  you  set  tar 
Mr.BambridiceP— ^2a«.  Two. 

SoL  Gen,  What  were  the  Faloe  of  them  ? 

Solas*  I  set  one  for  Mr.  Bambridge  worth 
fifty  shillings,-  and  another  worth  twenty  shil* 
lings. 

Sol.  Gen.  What  might  be  the  price  of  that 
you  set  for  him,  he  told  you  he  had  from  Mrs. 
Berkley  f-— &/af.  Aboot  twenty  sbillinga. 

Sal.  Gen,  Had  yoa  no  other  ring  brought 
^ou? 

Solas.  I  had  one  brought  ivom«  Mr.  Bam- 
bridge  by  doctor  Coltheart. 

&>/.  Gen.  What  was  it? 

Solas,  It  waa  s  gamer,  nitii  a  brilliant  in  the 
middle. 

Sbl.  Gen,  Whom  did  you  say  it  was  brought 
ftoui? 

Solas.  From  Bambridge,  by  doctor  Coltheart. 

Sol.  Gen,  How  do  you  know  that? 

SoltLS,  He  sent  his  service.  Doctor  Col- 
Ifaeavt  and  one  Will  that  keeps  a  coffee-house 
came  to  me,  and  diesired  to  know  the  value  of 
m  ring  with  a  garnet,  and  a  brilliant  in  the  mid- 
dle. I  sent  him  word  it  was  worth  fourteen 
pounds ;  then  Bambridge  sent  for  me  to  the 
eoff'ee-room,  and  desired  to  know  the  value  of 
it;  I  said  it  was  wt)rth  fourteen  pounds. 

SoL  Gen.  What  did  he  say  ? 

Solas.  He  said,  he  thought  I  had  valued  it 
Ibr  more  than  it  ^as  worth. 

Sol,  Gen.  Did  he  tell  you  whom  be  had  the 
ling  of  ?-..iS^to.  No. 

Bambridge.  My  lord,  f  am  so  unhappy, 
fhotagh  so  much  concerned  in  this  affair,  as  to 
be  at  so  greetta  distance,  that  I  don't  know  one 
word  the  witness  haa  said,  so  don't  know  what 
fuestions  to  ask  him. 

Saks,  If  yon  have  any  questions  to  ask  me, 
fain  ready  to  answer. 

Mr.  Kettleby,  Yoa  need  not  ask  any. 

Bambridge.  Do  you  know  the  nog  that 
was  brought  to  yoa  by  doctor  Coltheart,  when 
yoa  see  it  P 

Solas,  Yes,  I  am  sure  I  should  know  it ;  I 
Bave  had  it  three  times  in  iny  hand ;  one  time 
yott^hewedit  me,  with  Mr.Burgess,  and  asked 
me  the  value. 

X.  C.  J.  Yo«  say  that  Bambridge  had  the 
ring,  what  use  do  yon  make  of  enquiring  into 
the  value  of  the  ring,  as  to  the  one  of  them  be- 
ing- worth  fourteen  poundsy  and  the  other 
twen^  shillings  P 

Alt,  Gen,  Tbc\  statute  requires  a  particular 
value ;  besides,  we  make  use  of  it  to  shew  that 
Baoabridge  waa  endeavouring^to  sell  them  by 
a  private  sale. 

Mr.  Jfoet.  Reynolds.  Were  these  offered  on 
thebebalf  of  BambridgMHUIaald,  or  to 
Itevidattwiyif 


Solas.  OBh  to  know  the  valUe)  be  mtto 
know  the  value,  afterwards  he  cane  t»  me 
hineelf  to  value  them,  havioff  sent  tbem  be- 
fore by  Coltheart  and  Will  at  the  ceffee-lioDsp. 

Mr.  mUes.  The  oee  that  we  make  of  this 
is,  to  shew  that  the  ring  with  the  briilitot  it 
the  middle  wtm  worth  fourteen  pooadi,  ud 
,  onljT  valued  as  a  crystal,  and  not  meDtkned  is 
'theinventuryatsill. 

L,  C.  X  litheoffat  it  was ;  give  me  op  tlie 
inventory,  (Which  was  done;)  and  man^ 
apoh  the  inveotoryr  there  are  two  conefiu 
I  seals  set  in  goM,  a  crystal  stone;  a  goM  rag 
with  one  small  emerald,  and  another  witfa  i 
small  gttrnet. 

Mr.  Just  MepnoUs,  Thb  is  the  ring  etUcdi 
crystal  ring,  which  Solas  says,  when  brooglrt 
to  him)  he  thought  to^  be  ar  garnet 

7\imer  being  set  up  again. 

X.  C.  /.  Waytfrat  small  garnet  mentisiMdi& 
the  inventory  as  a  ring  ? 

'liumef,  MO,  my  lord,  it  war  a;loose  rtooe, 
otherwise,  after  mentioning  that  crystal  stose 
ring,  if  the  gsniethad  been  a  ring,  1  sboatd 
have  said  ditto. 

Jacob  Mendex  Solas  behig  set  up  ^aio. 

L.  C.J.  This  garnet  was  bronebt  tojoo, 
Mr.SoIa^  set|a  aring,.withrbifiliaMiathe 
middle,  Waff  ituotr 

Sokn.  Y-es^mylord. 

X.C.7;  Wtttbereany  other  garwAirWift 
i  diamond  in  the  middle? 

Turner.  My  tord^IsawttOBnehTiiig. 

Mr.  Jibfl7ar(i  sworn. 

Ati.  Gen,  Did  Bambridge  lodge  at  yotf 
house  P — Boisardi  Yes. 

Ati.  Gen.  Wheie  dayoo  V^  ? 

Howard.  In  Bell  Savage  Yard. 

AH.  Gen,  What  do  you  cattle  hoosa.^ 

Howard.  Will's  coffee-house. 

Ati,  Gen.  When  did  Bambridge  W 
there  P — Howard.  Twelve  months  ago. 

Att.Gen,  Ho#iongbefbiwtheseisiiteirtf 
made? — Howard.  I  can't  tell. 

Ati.  Gen.  How  loiig  did  he  lodge  there  to- 
gether P—Hoaiortf.  About  twelve  meetbi. 

Alt.  Gem  Did  he  lodge  there  in  Odater 
17S7?— Hbvartf.  Yea. 

AH,. Gen.  Do  you  remember  tbebriogo? 
any  goods  to  your  house? — Howard*  Yei. 

Ati.  Gen.  What  were  tbey  P' 

Howard.  I  can't  tell. 

Au.Gen.  Weretfaey  boathoTd  goodi  or 

wearing-apparel  ?  ... 

Homard.  I  db  not  know  any  go*<I«  ^ 
were  brought  in  bat  bis  own. 

Alt.  Gen.  I  aak  yoa  if  apy  gow  '^ 
brought  to  the  bouse? 

Mward,  They  were.  . 

AU.  Gen.  Doyouknosrwhattbeyfreref 

Howatd.  I  did  Bk>t  see  them,  tbej  ^, 
brought  in  trunksi  . .     ^j 

Att.  Gen.  Did  yow  know^ofaoythiBgWo 
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AiU  Gen.  Recollect  what  they  were. 

Howard.  There  was  a  gown  and  petticoat. 

^H.  Gen.  Was  there  ooe  or  two  ? 

Howard,  I  cannot  tell. 

Att.  Gen.  What  were  they  made  of? 

Howard.  I  cannot  tell. 

jltt.  Gen.  Did  you  see  them  ? 

Howard.  I  jnst  looked  at  them. 

Alt,  Gen.  Did  you  know  what  sort  of 
clothes  ? — Howard.  1  did  not  look  at  them. 

Att.  Gen.  What  were  they. sold  for  ? 

Howard.  I  heard  Mr.  West  say,  Mr.  Bam - 
bridge  had  a  gold  watch  for  them. 

Att.  Gen.  V^hat  were  they  sold  for? 

Howard.  They  said  they  were  sold  for  four- 
teen or  fifteen  pounds. 

Att,  Gen.  How  do  yon  know  they  were 
■old  ? — Howard.  I  beard  West  say  so. 

Att.  Gen.  Do  you  know  nothing  but  what 
West  told  you  ?—Jib»arc/.  No. 

Att.  Gen.  I  ask  you  if  yon  were  present 
when  Mr.  Bambridge,  or  any  body  for  him, 
made  any  barffain  as  to  the  selling  any  clothes? 

Howard.  I  was  not  at  the  making  the  bar- 
gain. 

Att.  Gen.   Were  you  present  at  the  time 
*  tvfaen  the  goods  were'delivered  to  Mr.  West  f 

Howard.  I  know  nothing  further,  than  that 
I  saw  Mr.  West  have  them. 

Att.  Gen.-  Have  you  heard JMr.  Bambridge 
talk  of  selling  theffoods,  and  what  he  bad  for 
them? — Howard.  No. 

Att.  Gen.  Do  you  know  of  any  gold  lace  ? 

Howard.  I  saw  some  gold  lace  that  Bam* 
bridge  had.- 

Att.  Gen.  At  what  time  was  this  ? 

Howard.  About  October,  1727. 

Att.  Gen.  Was  it  brought  into  your  boose  ? 

Howard.  Ye«. 

Att»  Gen.  You  saw  Bambridge  hare  it  ? 

Howard.    Yes. 

Att,'  Gen.  Who  was  that  sold  to  ? 

Howard.  To  one  Air.  Harris. 

Att.  Gen. .  Huw  much  was  that  sold  for  ? 

Howard,   1  don't  know. 

Att.  Gen.  How  do  you  know  it  was  sold  ? 

Howard.  I  know  ili'Ir.  Harris  bought  it  by 
his  bringing  money  and  paying  it  to  iMur.  Bam- 
bridge. 

Att.  Gen.  How  much  was  it  ? 

Howard.  1  don't  know  tl)e  sum. 

Alt.  Gen.  Whereabouts  was  it  ? 

Howard.   I  don't  know. 

Att.  Gen.  Did  you  see  the  money  paid? 

Howard.  I  saw  it  lie  on  the  table. 

Att.  Gen.  Was  it  gold  or  silver  ? 

Howard.  It  was  both. 

Att.  Gen.'  Was  it  ten  or  twenty  pounds? 

Howard.  I  don't  think  it  was  so  much  as  ten 
or  twenty  pounds. 

Att.  Gen.   You  saw  the  money  paid  ? 

Howard.    Yes. 

Alt.  Gen.  What  was  the  money  paid  for  ? 

Howard.    It  was  paid  for  the  luce. 

Att.  Gen.  Why  did  you  sav  for  the  lace  ?      , 

Howard.  Because  Bambridge  sold  him  the 
hoe. 
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Alt.  Gen.  Do  you  know  from  whom  that 
lace  was  brought  ? — Howard.    I  don't  know. 

Att.  Gen.  What  time  was  it,  was  it  about 
October  or  November  ^ -^Howard.  Yes. 

Att.  Gen.  Did  you  see  any  tea-spoons  ? 

Howard.  Yes. 

Att.  Gen.  Were  they  gilt?— JETowflrrf.  Y«r. 

Att.  Gen.  Whose  possession  did  you  tee 
them  in  ?— ^Howard.  Bambridge's. 

Alt.  Gen.  How  many  were  they? 

Howard.  Three  or  four. 

All.  Gen.  Were  there  half  a  dozen? 

if OR?ar(/.  There  were  not  so  many.    . 

Alt.  Gen.  Do  you  remember  Mrs.  Corbett't 
buying  any  thing  ? — Howard.  No. 

Mrs.  fiovard  sworn. 

Sol.  Gen.  Are  yon  the  wife  of  the  last  wit- 
ness ? — Mrs.  Howard.  Yes. 

Sol.  Gen.  When  did  Mr.  Bambridge  live  at 
your  house  ? 

Mrs.  Howard.  I  can't  tell  directly. 

Sol.  Gen.  Was  it  in  October  1727  ? 

Mrs.  Howard.  It  was  thereabouts. 

Sol.  Gen.  Do  you  remeosber  any  women*! 
clothes  that  were  brought  to  your  house  ? 

Mrs.  Howard.  Yes. 

Sol.  Gen.  Do  you  know  whose  they  were  f 

Mrs.  Howard.   No. 

Sol.  Gen.  •  Who  bropght  them  into  your 
house? — Mrs.  Howard.  1  don't  know. 

Sol.  Gen.  By  whose  order  were  they  brought? 

Mrs.  Howard.  I  don't  know. 

L.  C.J.  Wbo  broug[ht  (be  clothes  m,  to 
whose  use  were  they  delivered  ? 

Mrs.  Howard.  To  BambridgeV. 

L.  C.  J.  Who  were  they  sold  to? 

Mrs.  Howard.  They  were  sold  to  one  The* 
mas  West,  by  Mr.  Bambridge. 

Sol.  Gen.  What  was  paid  for  them  ? 

Mrs.  Howard.  I  can  t  tell  exactly  the  sum, 
but  a  gold  watch  was  given  for  them,  which 
Mr.  Bambridge  had. 

Sol.  Gen.  Do  you  know  the  goods,  .can  you 
describe  them  ? 

Mrs.  Howard.  Yes,  one  was  a  blue  and 
white  sattin  gown,  made  up ;  another  was  a 
worked  gown,  lined  with  a  cherry-coloured 
lining. 

Sol.  Gen.  What  was  it  worked  upon  ? 

Mrs.  Howard.  I  can't  say  whether  it  was 
hollandorsilk. 

Sol.  Gen.  Do  you  remember  any  other  par- 
ticulars? 

Mrs.  Howard.  There  were  a  black  hood  and 
a  scarf,  \tith  black  lace  round  them ;  there  was 
also  a  tippet. 

Sol.  Gen.  What  was  the  tippet  ? 

Mrs.  Howard.  Sable. 

Mr.  Just.  Rei/nolds.  There  is  some  stitched 
embroidery,  part  of  a  gown,  taken  notice  of  ia 
the  indictment. 

Sol.  Gen.  They  were  all  sold  to  West,  wera 
thev  not  .^— Mrs.  Howard.  Yes. 

L.  C.  J.  Did  you  see  them  sold  ? 

Mrs.  Howard.  Yes. 

L.  C.  J.  Did  West  pay  for  them  ? 
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Mrs.  Howard,  Yes,  he  gave  a  gold  watch 
^  for  them. 

L.  C.  J.  Was  there  any  thing  eUe,  had 
Bambridflfe  any  money  beside  ? 

Mrs.  Hcnvard,  I  cannot  tell  of  any  thing  but 
the  gold  watch. 

SoL  Gen,  Were  there  no  other  things  P 

Mrs.  Howard.  There  were  ^ea  spoons. 

X.  C,  J,  Had  they  any  mark  upon  them  P 

Mrs.  Howard,  I  can't  tell. 

SoL  Gen.  Were  they  sold  ? 

Mrs.  Howard,  Bambridge  offered  to  sell 
them  to  me. 

Sol,  Gen.  Do  you  remember  any  gold  lace  ? 

Mrs.  Howard.  No,  bnt  I  remember  some 
silver  lace  taken  off  the  blue  sattin. 

Sol.  Gen,  Was  that  sold  .^ 

Mrs.  Howard,  Yes. 

Sol.  Gen,  For  bow  much  P 

Mrs.  Howard,  For  4/.  10s. 

Sol.  Gen.  Who  received  the  money  P 

Mrs.  Howard.  Bambridge  received  the  money 
ef  Harris. 

Sol,  Gen.  At  what  time  were  these  goods 
sold? 

Mrs.  Howard.  West  bought  them  all  at  one 
time. 

Sol.  Gen,  Do  you  know  the  time  P 

Mrs.  Howard,  I  cannot  justly  tell  the  time. 

Sol.  Gen.  Do  you  remember  the  montU  or 
year? 

Mrs.  Howard.    I  do  not. 

Mr.  Willes.  Did  Bambridge  tell  you  whose 
the  lace  was  P 

Mra.  Howard,  He  sold  them  as  his  wife's. 

Sol.  Gen.  We  must  submit  it  to  your  lord- 
ship here. 

Jb.  C.  J.  The  king's  counsel  have  now  done, 
what  have  you  to  say  ? 

Bambridge.  I  did  not  hear  what  the  last  wit- 
ness said. 

L.  C.  J.  She  says,  you  sold  a  gown  of  blue 
sattin,  flowered,  to  one  West,  as  your  wife's ; 
she  says,  that  one  Harris  bought  the  isilver 
iace ;  that  the  tea  spoons  were  offered  to  be 
sold,  but  she  does  not  know  whose  they  were. 
Now  they  have  done,  what  have  you  to  say  ? 

Bambridge.  As  to  my  defence,  I  shall  give 
your  lordship  but  little  trouble.  After  the 
general  accusntiofi  brought  against  me;  and  the 
Clamour  it  has  made  in  the  world,  I  don't  find 
that  there  is  any^iing  ansiverable  to  it,  or  any 
thing  brought  to  the  point;  the  gentlemen 
have  not  proved  any  felonious  act  against  me, 
any  thing  frar.dulent,  or  any  mi^beliaviour 
whatsoever.  Jf  there  was  any  thing  necessary 
to  justify  myself  in,  by  giving  an  account  of 
my  conduct  in  my  office,  I  might  do  it  fully  ;  t 
have  the  proper  officer  here  read^  to  do  it ;  but 
as  I  see  no  necessity  for  it,  I  will  not  trouble 
your  lordship,  but  submit  it  to  your  lordship 
and  the  jury. 

L.  C.  J.  Then  you  will  rest  it  here. — Gen- 
tlemen of  the jury, — 

Bambridge.  J  must  desire  one  favour  of 
your  lordship,  that  if  any  matter  of  law  shonld 
arise,  you  will  la  that  bo  r«ftwv«d. 


L,  C.  J.  What  the  king's  ^mat\  lay  is 
very  right,^  whether  it  was  a  fair  distress,  or 
whether  it  was  only  the  colour  ofadtstmi, 
with  any  felonious  intent :  the  attomey-geiKTal 
has  stated  that  very  clearly,  that  a  man  mar 
do  a  lawful  act  feloniously.  If  this  was  dooe 
with  a  felonious  intent,  then  this  will  be  felooj; 
yet  if  it  was  not  done  with  a  felonioos  iDlent, 
this  will  not  be  felony.  This  was  the  gnod 
point  laid  down  by  the  gentlemen,  that  tht 
jury  are  to  judge  with  what  design  these  tbiogi 
were  taken  away. 

Gentlemen,  the  first  witne<:s  for  the  kiog, 
who  was  John  Turner,  says,  that  the  time  of 
taking  those  goods  was  whilst  Bambridge  wis 
warden,    and  that  Pindar  was  chamberiaiD; 
and  that  Bambridge  ordered  this  Pindar  to  dis- 
train the  goods  of  Mrs.  Berkley  ;  and  thattbe 
time  of  distraining  these  goods  was  between 
the  33d  and  27th  of  October,  1727:    He  sits, 
gentlemen,  that  Bambridge  was  not  then  there 
present ;  and  that  she,  Mrs.  Berkley,  was  put 
out  of  her  room.    Afler  this,  Bambridge  came 
to  euouire  into  this  affair,  to  see  what  was  done, 
Mrs.  Berkley  being  then  on  the  common  side ; 
and  he  sent  down  somebody  to  call  her  op,  shs 
having  locked  the  door.    The  goods,  gentle- 
men, were  as  much  under  her  key  as  Dam- 
bridge's:  Bambridge,  I  must  tell  you,  put  oa 
one  padlock,  and  she  locked  the  door,  and  pot 
on  another ;  and  when  she  refused  to  open  the 
door,  he  caused  it  to  be  broke  open,  and  entered 
the  room.    There  was,  gentlemen,  an  inieo- 
tory  made  by  one  Turner,  who  had  formerlj 
inventoried  goods,  and  was  usually  sent  to  for 
such  purposes :  he  says,  gentlemen,  he  had  do 
orders  to  nndervalue  the  goods:  Turner  wis 
sent  for  by  Pindar :  he  valued  all  the  goods,  as 
the  bed,  liedding,  &c.  and  as  to  the  boxes,  ther 
were  not  then  opened :  he  did  not  see  what  there 
was  in  them ;  out  put  them  in  gross  in  the  io- 
ventory .  Bambridge,  gentlemen,  coming  to  look 
afW  this  affair,  on  the  Sd  or  4th  of  November, 
sent  for  Mrs.  Berkley  to  come  up ;  and  Al». 
Berkley  came  up  accordingly ;  and  hedesiredto 
have  the  use  of  her  key,  ^hich  she  refused, 
and  said,  I  think  you  are  going  to  rob  me. 
Upon  that,  Bambridge,  before  her,  sent  Baraef 
for  the  hammer,  to  have  it  to  open  the  door, 
but  it  would  not  do ;  and  then  he  sent  donii 
for  the  poker,  and  Barnes  forced  open  the  door, 
and  in  Ihey  went,  Mrs.  Berkley  aloagr  wiili 
them.    Bambridge  asked  her  for  the  keys  o| 
her  boxes:  she  said,  he  should  have  no  keys; 
and  asked  him,  by  what  anthority  he  did  it: 
he  said  by  author iiy  of  warden ;  and-Baii»bridc« 
then  ordered  the  boxes  to  be  broke  open.  Whea 
he  had  opened  the  boxes.  Turner  was  sent  for; 
he  was  to  perfect  the  inventory,  that  was  m 
part  before  made.     It  was  opened  by  tbccooo- 
sel  for  the  king,  that  it  was  a  fraudulent  in- 
ventory ;  and  they,  to  make  this  appear  clear- 
ly to  be  fraudulent,  told  you  the  goods  were 
set  down  otherwise  then  they  really, ''^l^- 
There  was  put  down,  they  said,  dimity  or  «t.^ 
sufficient  for  a  gown,  or  what  it  was:  they 
said,  there  was  a  flowered  blue  and  wbtCessltJf, 
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tliAft  was  actually  made  np,  pot  down  only  aa 
sufficient :  as  to  the  dimity  and  silk,  that  had 
been  dyed,  and  Turner  satd,  that  it  was  roiled 
aip  ;  for  these  had  been  at  the  dyer's,  and  were 
not  put  down  as  a  gown ;  but  that  he  had  set 
YbetD  down  properly,  as  bethought:  but  when 
he  came  to  the  flowered  gown,  which  was  made 
up,   he  made  some  difficulty  in  putting  that  in 
Uie  iD?entory,  and  said,  that  it  was  not  usual 
to  pot  then  jn  distresses;  for  this  was  wearing 
apparel.    And  it  was  proved,  gentlemra,  by 
one  of  the  witnesses,  that  Mrs.  ^kiey  said,  it 
"sras  felony:  this,  gentlemen,  might  caution 
Turner ;  he  said  it  was  not  usual  to  put  such 
tbin^  into  an  inventory  for  a  distress.    Then 
Bambridge  said,  if  he  would  not  put  it  in  so, 
be  must  put  it  down  so  many  yards  of  flowered 
silk,  sufficient  to  make  a  gown  and  petticoat. 
The  difficulty  arose  from  himself,  and   not 
from  the  defendant.   He  should  not  have  men- 
tioned it  silk  sufficient  for  a  gown ;  he  was 
•^ed  two  or  three  times,  and  Mr.  Bambridge 
8aiil,  it  must  all  be  in  the  inventory ;  so  ac- 
csonJingly  it  was  put  in,  in  this  manner.    This 
is  offered  to  you  as  evidence  of  the  afiair :  you 
will  consider  whether  it  is  so  or  not    Then 
these  things  were  all  looked  over ;  and  Turner 
says,  they  were  all  put  into  the  inventory,  and 
the  greatest  part  put  into  a  portmanteau ;  but 
there  were  aome  few  things,  as  tea-spoons, 
seals,    and  rings,  that  were  put  into  Bam- 
bridge's  pocket ;  hut  though  he  put  them  into 
bis  pocket,  they  were  in  the  inventory ;  and 
this  inventory,  in  the  whole,  came  to  30/.  and 
at  last  were  brought  down  to  27/.    He  says, 
gentlemen,  that  there  was  a  brash  that  was 
discovered ;  and  Bambridge,  upon  seeing  it, 
saidy  Surely  there  must  be  some  diamonds; 
and  so  he  searched  for  them,  and,  in  making 
sach  search,  he  found  a  piece  of  paper:  the 
witness  says,  gentlemen,  it  was  some  decree, 
which  Bambridge  took  in  his  hand.    She  said 
to  Bambridge,  You  won't  take  the  papers  too? 
Yes,  said  he,  I  will ;  and  if  I  find  any  bouds 
•r  biHs,  I  will  make  bold  with  them.   He  says, 
centlemen,  that  Bambridge  took  the  bed  and 
bedding  away,  and  offered  her  another  bed ; 
but  she  said,  she  woiild  not  lie  on  it ;  then  she 
went  down  to  the  common  side.  He  says,  that 
she  talked  very  much ;  that  she  was  disordered 
in  her  mind,  and  talked  of  lord  Haroourt.  This 
is  the  account  given  of  her.    He  says,  gentle- 
men, that  Banibridge  sent  for  her  when  the  in- 
ventory was  taken;  and  be  says,  that  she  was 
there  during  all  the  time :  though  he  took  these 
little  things,  yet  she  could  not  be  defrauded  in 
that  manner,  because  they  were  put  in  that  in- 
ventory.   I  must  give  yon  an  account  of  the 
evidence  of  the  people,  as  they  are  examined. 
Turner,  sentlemen,  says,  that  Bambridge  ex- 
postuUtcS  with  her  about  the  chamber  rent  that 
was  due,  which  was  56/.  and  saui,  Why  do 
yon  not  pay  it?  I  am  informed  that  yon  are 
very  capable:  the  woman  said,  the  house  was 
the  king's,  and  the  kmg  should  And  her  a 
bouse ;  and  Bambridge  nid,  he  would  do  her 
what  lerries  be  eoul£  GentlemaD,  it  was  said 


by  Turner,  that  he  did  appraise  these  goods  ; 
that  he  did  appraise  them  fairly ;  and  that  he 
was  employed  by  Pindar,  who  was  used  to  em- 
ploy bim.  He  said,  gentlemen,  that  the  first 
time  a  real  constable  was  tliere ;  and  the  second 
time  the  constable  was  a  real  constable,  and 
he  swore  him  :  now  there  was,  indeed,  Pindar 
pressed  by  Bambridge  to  assist  in  the  apuraise- 
ment,  who  did  not  at  all  understand  it:  ne  was 
a  distiller,  of  a  quite  different  trade.  He  says, 
gentlemen,  that  Bambridge  did  desire  Mrs. 
oerkley  to  send  to  her  friends  to  pay  the  rent. 
This,  gentlemen,  is  the  evidence  given  by  this 
man.  Another  witness,  gentlemen,  is  cue  Wil- 
kinson :  be  gives  an  account  that  he  knew  Mrs. 
Berkley,  and  where  she  lodged,  and  that  he  was 
a  prisoner  there  himself:  he  spoke  of  Pindar  aad 
Barnes,  who  were  there  the  last  time  of  his 
coming.  He  says,  that  the  door  was  broke  open, 
and  that  the  padlock  was  forced  off  by  Bam^ 
bridge's  order :  be  says,  that  Pindar  fetched  the 
poker,  and  Bambridge  ordered  Barnes  to  break 
open  the  door.  He  says,  gentlemen,  he  was 
sent  to  call  ]|^Irs.  Berkley  from  the  common 
side  before  this  was  done :  when  she  came  up, 
she  was  asked  to  part  with  her  keys ;  but  she 
refused  ;  and  then  the  door  was  broken  open. 
He  says,  gentlemen,  there  were  two  boxes 
locked,  and  one  nailed;  and  Bambridge  asked 
her  for  the  keys  of  her  boxes ;  but  she  refused 
to  deliver  them  to  him ;  upon  which  Bambridge 
broke  them  open ;  and  that  Mrs.  Berkley  was 
all  the  time  there,  and  called  it  a  robbery. 
He  says,  that  the  things  were  taken  away  by 
Bambridge's  directions;  and  that  she,  Mrs. 
Berkley,  said,  that  the  taking  away  her  wear- 
ing apparel,  was  felony.  He  says,  gentlemen, 
he  was  ordered  to  take  the  bed  and  bedding, 
and  carry  it  into  the  lumber-room  ;  that  after- 
wards it  was  taken  from  thence,  and  carried  to 
the  water- side,  to  be  sent  to  Wandsworth. 
There  were  several  small  things,  as  an  emerald 
and  garnet,  and  some  other  rings,  one  of  them 
a  stone  ring ;  all  these  Mr.  Bambridge  put  in 
his  pocket,  he  said  for  fear  of  losing  them ;  and 
at  the  same  time  he  called  to  Savage  and  Doug- 
las, to  see.  that  he  put  them  into  his  pocket,  for 
fear  they  should  be  lost.  Now,  gentlemen,  hs 
says  further,  the  wearing  apparel  (which  was 
rich,)  and  such  things,  the  prisoner  put  into  the 
portmanteau,  and  ordered  it  to  be  carried  into 
the  lumber-room ;  and  other  things  were  car- 
ried to  WilPs  coffee-house;  and  the  prisoner 
said,  he  seized  for  rent,  and  would  stand  by  it. . 
What  he  says  farther,  in  relation  to  Mrs.  Berk- 
ley, was,  that  she  was  there  all  the  time,  and 
freoueutly  complained  it  was  felony,  and  a 
robbeir;  and  says,  that  the  goods  were  re- 
moved, some  at  one  time,  and  some  at  another, 
in  the  day  time,  not  coucealedly.  This,  gen- 
tlemen, is  the  substance  of  his  evidence :  but 
he  says  something  further,  that  her  bed  being 
gone,  she  would  not  continue  in  the  room. 

Burgess,  he  says,  they  had  caHed  her  nn  : 

he  spoke  to  the  last  time  of  their  being  in  too 

room,  about  fourteen  days  after  the  3dd  of 

October.    He  says,  be  went  up  soon  after  the 
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door  was  broke  open,  and  ^ves  mach  the  same 
Account  as  the  former  witoesses  have  done ;' 
and  that  Bambridge  pat  some  small  stones  in 
his  pocket :  be  says,  that  the  putting  these 
things-  in  his  pocket,  was  for  fear  they  should 
be  lost,  and  that  be  told  Douglas  so. 

Savage  says,  that,  hearing  a  noise,  be  went 
to  the  room,  and  found  Mrs.  Berkley  there. 
He  says,  that  Bambridge  asked  her  for  the 
key ;  Mrs.  Berkley  said,  he  should  have  none,' 
for  that  he  came  to  rob  her ;  upon  which  he 
broke  the  boxes  open :  he  says,  that  there  were 
several  ^ood  things  in  them ;  there  was  a  gar- 
net, and  a  little  stone  ring,  two  cornelian  seals, 
and  a  loose  stone :  tb^se  things  Bambridge  put 
in  his  pocket;  but  he  does  not  remember  that 
Bambridge  said,  he  put  tbem  in  bis  pocket  for 
fear  of  their  being  lost ;  nor  did  he  say,  that 
Bambridge  bid  Douglas,  or  any  one  else,  take 
notice,  be  put  them  there  for  fear  of  being  lost. 
He  says,  that  the  bed  was  sent  down  to  Wands- 
worth. He.  spoke  to  the  mattei*  of  the  fraud, 
an  to  the  having  the  wearing  apparel  set  down 
for  so  much  silk  as  would  be  sufficient  for  such 
a  purpose ;  and  he  was  asked,  gentlemen,  by 
Mr.  Bambridge,  whether  any  thb;;  clandestine 
was  done  in  breaking  open  the  boxes,  and  he 
said  ndt  He  says,  that  Bambridge  pretended 
he  seized  the  goods  for  rent,  and  that  the  rings 
were  shewn  in  the  coffee-house. 

Solas,  he  said,  the  rings  were  shewed  to  him, 
not  to  be  sold,  but  to  know  the  value  of  them. 
He  spoke  as  to  that  ring  that  was  brought  to 
him  ny  Collheart,  with  a  diamond  in  the  mid- 
dle of  it,  worth  14/.  Gentlemen,' there  does 
not  appear  to  be  any  such  ring  in  the  inven- 
.torv,  or  the  lady's  boxes ;  but  let  that  be  as  it 
will,  it  was  only  sent  for  him  to  value  it. 

The  next  witnesses  are  Howard  and  bis 
wife :  he  says,  there  were  several  things  dis- 
.posed  of  bv  Mr.  Bambridge :  it  seems  he  lodg- 
^cd  at  their  house.  She  says,  this  flowered 
sattin  ffown  was  carried  to  their  boose,  and 
there  disposed  of:  he  swapt  it  for  a  gold  watch. 
There  was  some  gold  and  silver  lace  mentioned 
in  the  inventory,  which,  she  says,  was  sold  to 
one  Mr.  Harris,  who  brought  the  money, 
which  was  not  quite  10/.  She  says,  that  he 
did  not  say,  that  it  was  Mrs.  Berkley's,  but  bis 
wife's.  This,  gentlemen,  is  all  the  evidence 
'  given  by  the  witnesses,  from  the  one  side,  or 
the  other.  If  there  is  any  thing  else,  that  ] 
have  omitted,  I  hope  you  will  put  me  in  mind 
of  it.  Now,  gentlemen,  what  yon  have  to 
consider  is,  whether  Bambridge  did  feloniously 
■teal  these  goods. 

This,  gentlemen,  is  an  indictment  founded 
upon  the  statute  of  the  19th  of  the  late  queen, 
the  words  are.  If  any  person  shall  felonioasly 
steal  any  goods  worth  40«.  ont  of  a  dwelling- 
house,  he  shall  su'ffer  death  without  the  benefit 
of  his  clergy.  Now  the  question  is,  gentle- 
men, whether  he  did  steal,  or  take  them  away 
with  a  felonious  intent,  to  make  it  felony ;  or 
whether  he  took  them  as4i  distress  fur  rent? 
Whether  the  distress  was  regular  or  not,  is  not 
the  matter ;  if  the  distress  was  irregnlari  he  in 


liable  to  an  action ;  if  Am  look  tbem  with  toy 
view  of  committing  any  theft  or  felony,  you 
will  find  him  ^oiky  of  felony ;  hot  if  thstwiS' 
bis  real  intention,  to  levy  rent  by  distress,  aad 
that  he  bad  no  intention  to  steal  the  floods,  theo 
be  is  not  [jfuilty  of  this  felony  ;  but  if  be  mide 
nse  of  this  intent  of  distraining,  with  a  view  of 
stealing  these  goods,  and  to  make  them  hk 
own,  and  this  was  only  a  colour,  or  mere  pre- 
tence of  his  wicked  intention,  and  that  he  btd 
it  in  his  view  to  steal  these  floods,  fbough  Ibii 
is  a  legal  remedy,  yet  it  will  not  exoose  it ;  for 
if  a  man  make  use  of  a  legal  process  with  a  fe^ 
lonious  intent,  it  will  be  felony  in  him ;  for  ifi 
man  gets  a  horse  that  was  not  bis  own  by  re- 
plevin, it  is  thefl ;  if  a  man  gels  another^  pro* 
perty  into  his  possesswn  with  a  felonious  inteot, 
It  is  felony,  but  if  not  with  a  felonious  intent,  it 
is  not  felony ;  if  be  makes  it  only  a  pretence  to 
get  goods,  and  then  dispose  of  tbem,  and  does 
this  with  a  lelonious  intention,  and  an  inteotioa 
to  steal  them,  then  he  will  begniltv  of  felooj. 
Gentlemen,  you  will  consider  whkt  was  Ins 
intention,  and  consider  the  circumstances  that 
have  happened,  which  are  fresh  in  your  me« 
mories.  If  these  goods  were  taken  with  a  fe- 
lonious intent ;  then  you  will  find  him  goiltj; 
but  if  he  only  took  them  as  a  distress  for  rent, 
and  with  no  felonious  uiteot,  then  yon  will  ac- 
quit him. 

Mr.  Mmtthews.  (Speaking  to  the  officer.) 
Will  the  jury  withdraw  ? 

Mr.  KettUhy.  What  have  yon  to  do  irith 
their  withdrawing  ?  Let  them  give  tbeir  ver" 
diet  in  court  if  they  will. 

Mr.  Matthews,  They  are  at  a  distance  noir, 
they  must  either  withdraw  to  consult,  or  cod- 
suit  together  in  conrt. 

Mr.  Kettleby,  Yon  and  the  prosecution  in 
of  a  piece ;  von  just  now  read  part  of  the  in- 
dictment, and  left  out  the  other  part 

Mr,  Matthews,  Officer,  clear  the  Court. 

L,  C.  J,  If  you  please  to  withdraw,  and 
considerof  the  verdict 

Then  an  Officer  was  sworn  to  keep  the  Ju^, 
and  they  withdrew,  and  returned  in  a  veiy 
short  time. 

X.  C,  J.  (The  jury  being  returned.)  CaJ 
over  the  jury.  Answer  to  your  names.  (Whico 
tbey  did.) 

Mr.  Matthews,  (Afler  he  bad  called  tbem 
over.)    Are  you  all  agreed  m  your  verdict  ? 

Omnes.  Yes. 

Mr.  Matthews,  Who  shall  say  for  yon? 

Omnes,  Foreman.  .  « 

Mr.  Matthews,  Thomas  Bambridgfe,  Md 
up  your  band.  (Which  he  did.)  TlieD,spea^ 
ing  to  the  jury.  Look  upon  the  prisoner  at  toe 
bar,  how  say  you,  Is  he  Guilty  of  the  fewoy 
whereof  he  stands  indicted ,  or  Not  Gnilly  ? 

Foreman,  NotGmlty. 

It  is  remarkable,  that-thoogh  the  pro«c»- 
tions  against  Mr.  Hu^ins,  Mr,  Bambn^^ 
&c.  were  ordered  by  h»  majesty,  im  «j>  ^■' 
dress  from  the  House  of  ComfflOpSi  >d<i  ^' 
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oded  hy  some  of  the  greatest  men  at  the  bar, 
et  tbej  got  off— all  heuig  acquitted.    Former 


Tlie  precediDg  Trials  and  the  proceediDjn  in 
[^arlaameut  (as  to  which  see  8  New  Pari.  Hist. 
XN5.  TSl.  753.  803).  appear  to  bare  origiuated 
w^ivh  the  excelleDt  Oglethorpe,  of  whom  some 
>articYilar8  are  inserted  in  the  same  volume  of 
be    New  Parliamentary  History.    He  died  in 
^e  year  1785,  about  the  age  of  87,  and  has  an 
article  in  several  of  the  modem  Biographical 
Dolieciions.  See,  also,  10  New  Pari.  Hist.  428. 
Since  the  time  in  which  these  trials  were 
bad,  the  management  of  prisons  has  been  re- 
gulated by  numerous  statutes,  some  of  general, 
some  of  local  operation ;  nor  indeed  can  too  great 
%i9;ilaace  be  exercised  ofer  the  government  of 
such  places.  To  harden  the  heart  is  the  natural 
tendency  of  all  power,  particularly  of  that  which 
has  among  its  objects  the  outcasts  of  society, 
the  pro6igate  and  the  knavish,  the  highway- 
man,   the  housebreaker,  and  the  murderer. 
Btackstone  accordingly  tells  us  that  jailors  are 
too  frequently  a  merciless  race  of  men,  and .  by 
beings  conversant  in  scenes  of  misery,  steeled 
as^iost  any  tender  Sensation.    Among  the  nn- 
merous  improvements  which,  since  Blackstone 
wrote,  have  been  effected  in  the  economy  of  pri- 
aooa,  oneof  themoa^  important  is  the  attention 
which  is  DOW  generally  paid  to  the  character  and 
conduct  of  the  officers  em  ployed  in  those  recep- 
tacles of  vice  and  misery.     The  exertions  of 
Howard  to  produce  these  improvements  con- 
st iiute  a  splendid  history  of  modest,  disinterest- 
etl,  and  unwearied  benevolence,  to  the  iame  of 
which  DO  efforts  of  praise  here  could  hope  to  add. 
With  respect  to  the  confinement  of  debtors 
.the  practice  of  our  legislation  during  aconsider- 
able  portion  of  the  last  century  seems  to  have 
been  to  huddle  into  promiscuous  imprisonment, 
with  no  classification  and  little  distinction,  cha- 
racters of  all  descriptions,  the  great  defaulter 
and  the  small,  the  dissolute  and  the  industrious, 
the  UD principled  spendthrilt  or  impostor  and 
the  inaoceot  victim  of  onconlroulable  calamity, 
until  the  full  crammed  jails  could  hold  no  more: 
and  then  to  discharge  upon  society  their  various 
contents  with  nearly  equal  indiscrimination. 
Of  this  disgraceful  policy  the  folly  and   the 
wickedness  have  called  forth  the'  indignant 
aaimadversioDs  of  the  humane,  the  eloquent, 
and  the  learned ;  and  the  meritorious  perse- 
verance of  one  distinguished  member  of  the 
House  of  Lords  to  prevail  on  the  legisUture 
4o  reform  the  system,  has  been  indefatigable. 
Of  lata  some  correctives  have  beta  applied ; 
which  it  awy  gratify  huoumity  to  contemplate, 
not  as  an  evasive  compromise  with  absurdity 
and  cruelty,  but  as  the  foundation  of  a  happier 
structure  of  justice,  wisdom,  and  beneficence. 

To  the  references  to  lord  Coke  in  the  pre- 
ceding Cases,  may  be  here  added  from  his 
third  Institute,  chap.  2,  pp.  34,  3d. 


**  It  is  now  necessarjTV)  be  known  how  pri- 
soners (to  speak  once  for  all)  committed  for 
treason  or  any  other  offence,  ought  to  be  de- 
meaned in  prison.  Bracton  saitb,  « solent 
■  preesides  in  carcere  cootinendos  damnare  ot 

*  m  vinculis  contineantur  sed  bujusmodi  inter- 

<  dicta  sunt  a  lege  quia  carreer  ad  eontinendos 
'  non  ad  poniendos  haberi  debeat.'  And  in 
another  place  he  saitb,  'Cum  autem  talitcr 

*  captus  coram  justiciariis  est  producendus  pro- 

*  duci  non  debet  ligatis  manibus  (quamvis  in- 

*  terdun\,gestans  compedes  propter  evasionis 

*  periculnra)  et  hoc  ideo  ne  videatur  coactus  ad 

*  aliquam  ptirgationem  snscipiendam.' 

'*  J f  felons  come  in  judgment  to  answer,  &c. 
they  shall  be  out  of  irons  and  all  manner  of 
bonds,  so  that  their  pain  shall  not  take  aiwa^ 
any  manner  of  reason,  nor  them  constrain  to 
answer  but  at  their  free-will.*'  And  in  srtDther 
place  he  sailh,  '*  and  of  prisoners  we  will  that 
none  shall  be  put  in  irons  but  those  which  shall 
be  taken  for  folony,  or  trespass  in  parks  or 
vivaries,  or  which  be  foiud  in  arrearages  upon' 
account ;  and  we  defond  that  otiierwise  they 
shall  not  be  punished  nor  tormented.  *  Omue^ 
'  aiitem  attacbiabiles  licet  vicecomiti  in  prisona 

*  costodire,  &c.  non  tamen  ad  pnniend'  sed  ad 
'  custodienti',*&c.  It  is  an  abuse  that  prisoners 
be  charged  with  irons,  or  put  to  any  pam  before 
they  be  attainted. 

"  '  Quidam  sacerdos  arraniatos   de  felon ia 

<  posuit  se  super  patriam,  et  stetit  ad  barram  in 

*  ferris,  sed  per  'prceceptiim  justic.  liberatur  it 
'  ferris.'  And  there  is  no  difference  in  law,  as 
to  a  priest  and  a  layman,  as  to  irons. 

*'  *  Presentat  quod  ubi  quidam  Ilobertos  Bay- 
'  hens  de  Tanesby  captus  fuit,  et  in  prisona 

*  castri  Lincoln  detentus  pro  quodam  debito 
'  statut.  mercatorii  in  custodia  Tbo.  fioteler 

*  constabularii  castri  de  Lincoln  ibi  prsed.  Thoj 

*  le  Boteler  posuit  ipsuro  Robertum  m  profunda 

*  gaole  inter  lenones  in  vili  prison^  contra  for- 

*  mam  statut.  &c.  et  eodem  profuudo  detiniiit, 

*  quousque  idem  Robertus  fecit  finem  cum  eo 

*  de  40f.  quos  ei  solvit  per  extorsionem.' 

**  So  as  hereby  it  appeareth,  that  where 
the   law  reqoireth   that  a  prisoner  should  be 

*  kept  in  satva  et  arcta  cnstodia,'  yet  that 
that  must  be  without  pain  or  torment  to  the 
prisoner." 

**  If  a  prisoner  by  the  duress  of  the  gaoler 
Cometh  to  untimely  death,  this  is  murder  in 
the  gaoler ;  and  the  law  implieth  malice  in  re- 
spect of  the  cmelty  And  this  is  the  cause,  that 
it  any  man  dieth  m  prison  the  coroner  ought 
to  sit  upon  his  body,  to  the  end  it  may  be  en- 
quired of,  whether  he  came  to  his  death  by  the 
duress  of  the  gaoter  or  otherwise."  3  Inst.  ch. 
7,  p.  52.    See,  too,  cap.  29,  p.  91. 

As  to  the  use  of  irons  during  trial  or  arraign- 
ment, see  vol.  16,  p.  jy^' Jiayer*s  Case ;  and 
vol.  5  ^pp.  979,  not  379  Sft  erroneously  printed^ 
et  seq.)  there  referred  to. 
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Proceedings  relating  to  a  Charge 
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488.  Minutes  of  the  Proceedings  of  the  Committee,  appointed  to 
enquire  into  the  State  of  the  Gaols  of  this  Kingdom,  touching 
a  Charge  against  Sir  Robert  Eybe,  knt.  Lord  Chief  Justice 
of  his  Majesty's  Court  of  Common  Pleas,  for  personally  visit- 
ing Thomas  Bambridge,  late  Warden  of  the  Fleet,  whilst  he 
was  a  Prisoner  in  Nevirgate,  under  a  Commitment  of  the 
House  of  Commons,  &c.  &c.* :  4  Geouge  II.  a.  d,  1730. 


At  the  Speaker's  Chamber  at  the  House  of 
Commons,  at  the  Committee  appointed  to 
enqaire  into  the  State  of  the  Gaols  of  this 
Kingdom. 

Edward  Hughes,  £sq.  in  the  Chair. 

Saturdays  April  S5,  1730. 

1  HE  Ck»mroittee  having  received  several 
Letters  and  Informations  relating  to  the  fore- 
goini;  Charge,  proceeded  to  examine  a  great 
Dumber  of  witnesses  in  the  roost  solemn  man- 
ner relating  thereto ;  when  the  several  follow- 
ing Letters  (except  No.  5,  directed  to  Francis 
Harbin,)  were  sent  under  cover  to  Edward 
Hughes,  esq.  and  being  produced  by  him  to 
fhe  Committee,  were  read ;  which  Letters,  as 
tliej  seem  intended  for  an  introduction  to  the 
Charge,  and  as  they  relate  to  some  of  the  fore- 
going Trials,  are  here  inserted.f 

The  several  following  Letters  (except  that 
directed  to  Francis  Harbin)^  were  sent  under 
cover  to  Edward  Hughes,  esq.  and  produced 
by  him  to  the  Committee. 

N».  1. 

<*Sir;  ny  supposed  attachment  to  the  inte- 
rest of  Mr.  Bambridge,  cannot,  1  am  sensible, 
but  have  prejudiced  me  in  the  opinion  of  all 
good  men,  and  therefore,  before,  Sir,  1  offer  my 
service  to  yon,  and  to  my  country,  it  may  not 
be  amiss  to  say  something  of  the  motives  that 
at  first  induced  me  to  fall  in  with  his  party,  and 
also  of  those  which  have  since  determined  me 
to  quit  it. 

"  After  the  Report  of  the  late  Committee,  1 
will  not  presume  to  say,  I  thought  Mr.  Bam- 
bridge innocent ;  but,!  confess,!  looked  upon 
him  to  be  far  less  guilty,  than  since,  by  exa- 

f      *  See  the  preceding  Gases'. 

f  "  These  Inters,  &c.  are  taken  from  the 
Proceedings,  &c.  iu  this  affair,  as  drawn  up*  by 
Mr.  Luke  Kenn,  to  be  laid  before  the  House  of 
Commons.  The  wh^  proceedings  are  long, 
beinff  about  143  foliofTages,  wrote  close,  in  a 
small  round  hand ;  so  we  have  taken  only  so 
mnch,  as  may  nva  some  light  into  the  Charge 
relating  to  the  foregoing  Trial,  &c."— Jbrmer 
Editum. 


mining  his  own  side  only  of  theqaestion,  f  find 
he  is ;  the  atrociousness  of  his  crimes  took  off 
to  me  much  of  the  probability  of  his  committing 
them  ;  and  it  was  hard  for  a  man  who  bad  any 
virtue  himself,  to  believe  there  was  another  so 
perfectly  abandoned. 

'*  Mr.  Bambridge  took  all  the  opportonities 
he  could,  of  gaining  those  he  tlioogbt  migUi 
be  of  use  to  nis  party  ;  amongst  ibe  rest,  be 
applied  himself  to  me.  I  confess,  at  first,  the 
art  with  which  he  palliated  his  ofiences,  de- 
ceived me ;  I  went  neartily  into  his  ooDeems, 
and  did  all  for  him  in  my  power,  as  for  a  man 
struggling  against  the  current  of  the  times; 
but  as  I  grew  into  his  confidence,  the  mask  was 
taken  off,  and  I  found  the  use  be  intended  to 
make  of  me,  was  not  to  assist  an  oppressed 
man  in  his  defence,  but  to  screen  a  guilty  jier- 
son  from  bis  just  punishment.  As  to  the  per- 
sonal injuries  I  have  received,  (and  surely  no- 
body has  received  more)  I  forbear  to  mention 
them,  since  my  private  pique  shall  nev'er  add 
an  ei\ge  to  any  informations  I  may  hereafter 
ffive  you.  1  am  weary  of  the  part.  Sir,  which 
hitherto  I  have  acted  in  this  oflTair ;   it  is  with 

{deasure  I  quit  the  side  of  artifice  and  dissimu- 
ation,  and  with  joy  I  enter  into  the  servioe  of 
truth,  and  of  my  country.  I  heartily  beg  par- 
don for  any  faults  I  may  already  have  com- 
mitted, and  assure  yon,  Sir,  it  shall  always  be 
my  study  for  the  future,  to  testify  by  my  ac- 
tions, as  well  as  words,  how  much  I  am.  Sir, 
your  faithful  and  devoted  humble  servant." 

N».  IL 

"  Sir ;  the  last  time  I  did  myself  the  honovr 
of  writing  to  you,  I  promised  to  give  you  all 
the  informations  in  my  power,  that  roigfit  any 
ways  tend  towards  carrying  on,  with  effect, 
that  generous  enquiry  made  by  the.  late  Com- 
mittee of  the  House  of  Commons.  In  pnrsa* 
ance  of  which  promise,  give  roe  leave.  Sir,  lo 
lay  before  you  certain  observations,  which, 
though  at  present  little  more  than  oonjectarr, 
yet  are  such  as  I  despair  not,  by  time  and  ap- 
plication, to  produce  the  strongest  evidence  of 
their  truth. 

«*The  late  warden,  Mr.  Bambridge,  not- 
withstandinfi^  all  his  vanity  and  rashness,  could 
never  have  been  capable  A  so  much  folly,  ss  to 
have  committed  io  many  notorious  offeaccs  in 
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against  Lord  Chief  Justice  Eyre* 


A.  D.  1750. 


bis  office,  if  he  had  not  presamed  on  the  inte- 
rest of  some  superior  power,  which  (at  least  as 
be  faocieti,)  might  be  able  to  prcTent  any  en- 
quirer uito  his  conduct ;  or  if  that  by  no  arts 
^ere  to  be  eraded,  wonid  at  last  screen  him 
from  punishnlent.  That  this  presumption  of 
his  was  bat  too  well  founded,  I  am  apt  to  be- 
liere  is  pretty  apparent ;  the  behaviour  of  a 
certain  Court,  when  complaints  were  made 
against  him  ;  the  difficulties  there  were  in  pro- 
curing roles,  on  the  plainest  proofs  of  the  most 
flagrant  oppressions  ;  the  ambiguous  terms  in 
which  SQcn  rules  were  generally  drawn  up; 
the  little  regard  he  paid  those  orders,  when 
served  upon  him,  and  his  impunity,  notwith- 
standing such  disrespect,  are  arguments  which 
mosouDt  almost  to  a  demonstration  of  his  being 
in  confederacy  with  a  certain  person,  who,  no 
doubt,  took  care  to  receive  from  him  an  ade- 
quate satisfaction  for  such  fnvours. 

*'  But  as  a  correspondence  of  this  nature  was 
equally  criminal  in.  the  receiver  and  giver,  it 
cauDOi  but  be  supposed,  that  the  utmost  cau- 
tion was  used,  in  order  to  the  carrying  it  on 
with  impenetrable  secrecy.  But  when  the 
Ilouse  of  Commons  thought  fit  to  imprison 
Bambridge,  a  third  hand  became  absolutely 
necessary  towards  that  purpose;  and  from 
thence  so  much  light  has  been  let  into  that  dark 
affair,  that  by  degrees  I  no  way  doubt,  but  tbat 
a  perfect  discovery  may  be  effected.  I  will 
only  beg  leave  to  add  one  thing  \o  this  long 
letter,  and  tbat  is,  that  alihoagh  vice  be  conta- 
gious in  its  nature,  and  that  I  have  long  con- 
Tersed  in  intimacy  with  Mr.  Bambridge,  yet,  if 
1  know  my  own  heart,  I  will  venture,  Sir,  to 
assure  yon,  there  is  nothing  I  ss  much  hate  as 
disingenuity ;  and  tbat,  for  the  future,  1  shall 
let  slip  no  opportunity  of  shewing  with  how 
much  sincerity,  I  am,  Sir,  your  faithful  and 
devoted  bumble  senant." 
"  :NaD,  12,.  1729." 

}s\  HI. 

"  Sir ;  having,  in  my  former,  laid  before  you 
those  reasons  which  induced  me  to  believe  a 
correspondence  between  Bambrtdcre  and  a  cer- 
tain great  roan,  at  whom  I  have  already  point- 
ed ;  I  now  beg  leave  to  add  such  faciei,  as  have 
at  any  time  come  to  my  knowledge,  and  which 
seem  to  confirm  it.  First,  Sir,  give  me  leave 
to  observe,  that  Bambridge,  in  regard  to  his 
expences  in  private  life,  has,  since  his  impri- 
sonment, been  very  much  straitened ;  but 
wheie  counsel,  or  any  thing  else  tliat  was  ne- 
cessary towanis  his  defence,  was  wanting,  mo- 
ney has  not  only  been  expended,  but  lavished. 
1  lay  the  more  stress  on  this,  because  in  some 
rtspect,  it  falls  within  the  circle  of  year  own 
observance.  When  Mr.  Bambridge  attended 
last  at  the  House  of  Commons,  his  counsel  was 
pleased  to  sa^  for  htm,  that  the  present  nar- 
rowness of  his  circumstances  obliged  him  to 
appear  with  but  one  counsel ;  but  since  that 
fruitless  negociation,  in  which  through  bis  arts 
I  was  so  unluck  V  to  become  an  agent,  we  have 
seen  a  very  different  turn.     The  Courts  of 


Chancery,  King's-bench,  Common  Pleas,  and 
Old  Bailey,  have  all  in  their  turns  been  crowd* 
ed  with  orators  in  his  favour. 

''  The  lowness  of  his  fortune  at  the  time  of 
his  coming  to  his  office  at  the  Fleet,  is  notori- 
ous to  the  world  ;  and  though  I  believe,  as  to 
getting  of  money,  he  can  by  no  means  be 
charged  with  being  idle;  yet,  (if  even  the  most 
extravagant  calculation  should  be  admitted)the 
shortness  of  his  stay  there  could  not  but  prevent 
his  acquiring  half  that  sum  of  money,  which 
has  been  already  expended  in  defence  of  thesO 
prosecutions ;  add  to  this,  that  his  own  crea«. 
tures  have  imprudence  enough  to  mention  tbiH, 
as  the  strongest  part  of  what  they  call  a  formi- 
dable interest,  and  that  I  myself  have  seen  his 
clerk  deliver  a  letter  to  that  great  man,  in 
Westminster- halj ;  to  which  his  lordship  said, 
1  thank  you.  Sir,  I  am  ol^liged  to  you.  Sir,  or 
words  to  that  purpose. 

*'  But  that  which  has  given  me  the  strongest 
assnrances,  and  'such  as  I  hope,  will  one  daj 
terminate  in  the  clearest  evidence,  is  the  con- 
versation I  have  had  with  one  Mr.  B.  who  is 
himself  perfectly  intimate  with  Bambridge, 
and  whose  wife  has  given  ^ery  extraordinary 
instances  of  her  attachment  to  his  interest. 
This  gentleman,  though  he  still  owns  the 
greatest  friendship  to  him,  yet  has  confessed 
to  me,  that  to  his  own  knowledge,  Bambridge 

had  it  in  his  power  to  that  great  man, 

(that  was  his  expression,)  not  only  in  respect 
to  things  done  as  to  the  office  of  the  Fleet,  but 
in  other  respects  also ;  and  that  he  was  sorry 
Bambridge  was  not  to  he  persuaded  to  give 
him  up  to  justice,  which  might  be  a  means, 
not  only  of  saving  himself,  but  would  also  make' 
some  atonement  for  his  faults.  He  promised 
me  also  to  make  so  strict  an  enquiry  mto  this 
affair,  as  to  furnish  me  with  a  clue,  by  which 
might  be  ouravelled  thiswhole  work  of  darkness. 
For  this  purpose  I  was  to  have  met  on  Friday, 
but  something  having  intervened,  he  has  put  it 
off  till  Tuesday  next,  till  when  1  should  have 
delayed  this  letter,  but  that  1  was  impatient  of 
giving  you  S(ime  further  proof  of  that  sincerity 
with  which,  i  am.  Sir,  your  faithful  and  de- 
voted humble  servant." 
"  Nov.  13,  1729." 

N'*  IV. 

<*$ir; — Mr.  Harbin  having  acquainted  me,  ^ 
that  he  intended  to  make  you  a  visit,  I  was 
utiwiliing  he  should  go  without  carrying  with 
him  this,  as  ^  mark  of  my  duty,  a  nit  respect, 
especially  so  remarkable  an  event  (I  speak  with 
regard  to  the  prosecution)  as  the  acquittal  of 
Mr.  Bambridge  having  happened  since  your 
going  down  into  the  country,     I  do  not  'pre- 
tend, Sir,  to  give  you  an  exact  detail  of  that 
extraordinary  affair,  the  pnblic  prints  having 
doubtless,  and  probably  k  manuscript  copy  of 
his  trial,  may  long  ere  now  have  rencheil  your  , 
hands;    all  I  shall  endeavour,  will  be  by  a  ' 
short  observation  or  two  upon  it,  to  give  you 
some  light  into  the  means  by  which  that  unex-  . 
pccted  event  was  bronght  about.. 
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"It  is  agreed,  on  all  bands,  that  a  legfal  dis- 
tress for  reut  is  a  Terv  innocent  as  well  as  a 
laivful  action  ;  bat  if,  under  colour  of  such 
distress  a  person  comes,  and,  with  a  felonious 
intent,  steals  and  carries  away  goods,  the  pre- 
tence of  a  distress  will  be  so  far  from  extenuat- 
ing, tbat  it  will  heighten  the  ofieuce,  since  it 
is  done  infraudem  legis;  and  the  l^w*  which 
is  intended  to  preserve  and  to  protect  the  pro- 
perty of  the  subject,  is  thereby  made  a  means 
to  destroy  it. 

"  A  felonious  intent  is  only  to  be  proved  from 
the  actions  of  him  who  commits  the  fact ;  and 
that  such  an  intention  actuated  Mr.  Bumbridge 
ip  this  extraordinary  seizure,  is  pretty  apparent, 
from  the  two  following  circumstances  which 
aittend  it. 

"  Turner,  the  person  employed  by  Mr.  Bam- 
bridge  as  an  appraiser  (thou(rh  a  prisoner  and 
a  creature  of  bis  own),  yet  thought  fit  humbly 
to  represent  to  him,  that  he  had  never  seen  ne- 
cessary wearing  apparel  distrained  before  (as 
indeed  by  law  it  cannot) ;  upon  which  Mr. 
Bambridge  ordered  him,  in  taking  the  inven- 
tory, instead  of  setting  dowu  a  gown  and  pet- 
ticoat, as  tbe  thing  really  was,  to  set  down  silk 
sufficient  for  a  ^own  and  petticoat ;  and  made 
use,  in  several  mstances,  of  the  same  artifice  : 
A  thing  in  itself  so  plain  and  flagrant,  that 
even  Mr.  Bambridge  could  not  find  out  an  eva- 
sion ;  but  in  that  be  was  kindly  helped  out  by 
tbe  bench ;  from  whence  in  summmg  up  the 
eyidence,  it  was  declared  that  the  appraiser's 
vaabnly  an  idle  objection,  to  which  Mr.  Bam- 
bridge gave  way,  merely  because  be  would 
have  nothing  left  out  of  the  inventory. 

''  Tbe  other  was  this  :  It  was  fully  proved, 
that  Mr.  Bambridge  carried  away  four  rings 
in  his  pocket,  though  but  one  is  mentioned  in 
the  inventory,  and  tbat  too  is  called  a  crystal, 
though  it  was  indeed  an  amethy^.  To  us, 
who  were  spectators,  this  appeared  to  have 
a  very  great  weight ;  but  it  seems  it  appeared 
in  a  very  different  light  to  the  gentleman  who 
tried  him,  since  it  escaped  both  his  memory 
and  his  notes. 

'*  Having  twice  mentioned  that  gentleman, 
I  cannot  help  doing  him  justice,  on  this  oc- 
casion, b^  observing,  that  (however  in  other 
respects  bis  enemies  may  asperse  his  character) 
there  is  one  part  of  Uie  judge,  in  which  I 
believe  no  man  ever  came  up  to  him ;  I  mean, 
10  being  counsel  for  tbe  prisoner.  I  am 
afraid  I  have  been  already  too  prolix,  and  will 
therefore  lengthen  this  letter  no  further,  than 
to  assure  you,  Sir,  "of  my  being,  with  the 
utmost  deference  aM  respect,  your  obedient 
and  devoted  humble  servant.*' 
"  Dec.  20, 1729." 

«« Dear  Frank  ;— 1  find  that  Mr.  Bambridge, 
however  unlikely  he  is  in  succeedint^,  will  un- 
donbtedly  move  the  Court  of  King's  bench  for 
judgment  and  damages  upon  the  writ  of  ap- 
peal; and  hopes  ^reat  advantages  from  the 
ftvoar  of  the  gentleman  who  tried  him,  on 
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the  first  indictment,  for  the  murder.  I  do 
not  find,  from  Codnor,  that  he.  has  any  ii« 
davits  to  support  this  motion ;  or  at  Idut,  if 
he  has  any,  he  has  not  trusted  him  vitb 
them :  However,  am  to  see  Codnor  this  even- 
ing ;  and  if  any  thing  material  should  occor, 
shall  leave  a  line,  so  that  you  may  have  it  fery 
early  in  the  morning.  1  find  be  and  all  bis 
party  are  very  alert  at  present ;  and  are  so  far 
from  being  apprehensive,  from  the  present  tem- 
per of  tbe  House  of  Commons,  that  tbey,  oo 
all  occasions,  treat  the  late  Committee  \ri\i  tbe 
utmost  insolence  and  contempt  However,  as 
there  is  little  likelihood  that  his  assurance  vill 
be  able  to  defeat  the  united  endeavoore  of  those 
gentlemen  for  the  relief  of  the  unhappy,  I 

fdease  myself  with  hoping  tbat  all  will  it 
ast  go  right, — I  am,  yours,  &c. 

'*  Feb.  2. 1729-30." 
«  To  Mr.  Harbin." 


N^  Vf . 

"  Sir ;  Mr.  Harbin  having  informed  me,  that 
you  bave  been  so  good  as  to  eoquii-e  after  me,  I 
thought  it  necessary  for  me  to  excuse  myself 
for  not  attending  you,  by  acquainting  you  with 
the  reason ;  which  is,  that  my  being  seen  it 
tlie  Horse-guards,  as  things  stand  ai  preseoi, 
might  be  some  hindrance  to  my  entering  ioio 
the  knowledge  of  some  things,  about  vrfaicb  it 
is  at  present  my  duty  to  enquire. 

**  There  is  another  motive  which  iodnced 
me  to  give  \ou  this  trouble ;  and  that  is,  tbat 
you  would  be  so  good  as  to  mention  it  to  the 
chairman,  that  as  my  time  (the  only  thiog  n- 
luable  that  is  left  me  in  my  misfortunes)  is  al- 
most wholly  taken  up  in  endeavouring  to  do  ser- 
vice to  the  present  eqquiry  ;  and  as  it  bas  in- 
volved me  in  the  hatred  of  a  party  of  tbe  worst 
of  men,  who  let  slip  no  op||ortuuity  of  uiakiog 
me  uneasy ;  I  hope  it  may  not  be  thought  uo- 
reasonable  to  give  some  directions  for  toy  re- 
ceiving a  moderate  subsistence. 

"I  confess  Mr.  Harbin  has  been,  in  tliis  re- 
spect, very  kind ;  but  as  I  have  beet)  hitherto 
unused  to  ask  any  body  for  every  sbilliog  &oa 
six|)ence  tbat  is  necessary  to  be  laid  out,  1  coo- 
ceive  it  would  be  for  both  our  advantages  to 
have  it  put  into  another  channel. 

"  Before  my  engaging  in  this  affair,  I  con- 
fess,  I  used  sometimes. to  pre[>are some  littlfl 
labours  for  the  press ;  but  as  these  are  the  em- 
ployments of  a  mind  at  case,  in  my  prcseot  cir- 
cumstances, it  is  no  way  in  my  power  to  ci>m* 
pose  them.  As  this  is  a  subject  on  which  I 
should  never  have  prevailed  on  myself  to  speak, 
and  on  which  I  write  with  the  greatest  reluc- 
tancy,  I  hone  you  will  forgive  this  trouW* 
from  your  obliged  and  obedient  servant." 
"  Thur$day  MorningJ* 

The  Committee  thought  it  their  du^y  to  exa- 
mine strictly  into  an  affair  of  so  extrao'durw/ 
a  nature,  when  several  persons  appeared  b^W'* 
them,  and  endeavoured  to  make  good  tbeir  •«- 
veral  informations.  ,       . 

Which  persons,  having  been  examined  w 
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tes 


tlieG<»rftDltiee  In  tirfe  tnost  soleitiiiinaiHie^, 
hetaltoff  to  the  Ibre^io^  cbarge,  gratsty  pr«r^ 
rm«=«tediii  their  ^MmiBtttioM,  cootrailicfed  M&e 
iuaoiberifi  0«feral  msterial  cireiniislttfkceSf  and, 
AS  to  Ibe  <«ct8,  wwe  falsified  by  persons  to 
^MTlMtD  they  refWred  fbr  the  truth  of  wbst  thej 
ii&d  declared. 

It  likewise  appesred  to  the  Coinmittee,  thtt 
ali'versof  the  said  persons  were  prisoners  in  New- 
^^M/t^  or  the  Fleet ;  some  of  ftiem  of  vile  and  infa- 
naous  characters ;  others  actuated  by  a  spirit  of 
reBeotmeot,  on  accoant  of  causes  detenninvd 
against  thetn  before  the  said  Lord  Chief  Justice  ; 
VEad  all  of  them  tampered  with,  and  ioflaenced. 
It  further  appeared  to  the  Committee,  that  se- 
veral of  the  said  persons  had  had  meetings  and 
^otusultations  amongst  themselves;  and  had  been 
Sr«ailty  of  dirM  evil  practices,  in  order  la  set 
on  f€X>t  and  support  the  said  charge  against  the 
fliLid  liord  Chief  Jastice,  and  the  matters  con- 
teined  in  their  ^d  informations. 

ARer  the  Committee  had  spent  several  davs 
tipoo  the  said  enquiry ,  and  had  examined  all  the 
'witai^ses  that  appeared  before  them,  the  prin- 
cipal persoDH  concerned  in  the  conspiracy  having 
teason  to  apprehend,  that  the  evidence  ctveb 
by  them  io  support  the  said  charge,  woum  not 
be  sufficient  to  impOse  upon  the  Committee,  and 
to  obtain  credit  tu  the  said  informations,  did 
coo^olt  with  a  person  to  fix  a  new  charge  upon 
the  said  Lord  Chief  Justice,  not  mentioaed  be- 
fore in  any  of  their  examinations,  by  giving 
evidence  of  certain  circumstances,  to  induce  a 
belief,  that  about  thre^  days  before  the  time  ap- 
|K>mted  for  the  trial  of  the  said  Thomas  Bam- 
bridge  fbr  felony,  in  the  hut  long  vacation,  the 


•tfi  tNomasBambridge  did  tend  a  letter  to  thb 
and  Lord  Chief  Jaitice  fbr  money  ;  and  tfaat^ 
iB'Conse^enCe  thefeofjl  he  received  one  hak^ 
dred  guineas.  • 

Whereupon  the  Coonniltee  thought  iit  to  re«> 
exadhnae  the  said  principal  persons,  who  before 
hiM  been  examined  as  tio  thb  former  charge, 
who  were  not  aUe  to  give  thb  least  colour  of 
evidence  to  support  the  said  new  charge,  ani 
were  flatly  contradicted  by  (he  evidence  to 
whom  they  refbired*;  and  on  their  exaonina- 
dons  the  Committee,  being  convinced  that  the 
said  new  charge  was  only  a  Continuation  of  iha 
former  conspiracy,  on  considerittff  the  whole 
matter  came  to  the  following  Resolutions  : 

Resolved,  That  it  appears  to  the  Committeei 
ThatthiM  bath  been  a  vricked  conspiracy  car- 
ried on  by  certain  infamous  and  profligate  per- 
sons, to  vilify  and  asperse  the  character  of  thtt 
rieht  honourable  sir  Robert  Eyre,  knight,  LorA 
Cblef  Justice  of  his  maje^y  ^a  court  of  Com- 
mon Pleas; 

Resolved,  That  it  appears  to  thi«  Cdmmiftee^ 
That  the  informations  given  to  this  Committee 
against  the  said  Lord  Chief  Justice  Eyre,  are 
false,  malicious,  scandalons,  and  utterly  ground- 
less. 

Then  resolved,  That  Roger  Johnson,  and  a 
great  number  u(  low,  ordinary  people  (there 
named),  were  the  persons  concerned  in  the  said 
conspiracy. — ^To  which  the  House  agreed. 

Thus  this  great  man  had  justice  done  him, 
in  as  honourable  a  manner  as  possibly  could 
be,  and  was  cleared  of  so  scandalous  and  jn- 
famous  a  charge.    Former  Editioa, 


489*  The  Trial*  of  Mr.  Richard  FaANCKLiN^t  for  prmti^g  and 
publishing  "  A  Letter  from  the  Hague,'*  in  the  Country^ 
Journal,  or  Craftsman,  of  Saturday,  the  2d  of  January,  17S1, 
at  the  Sittings  of  the  Court  of  KingVBench^  Westminster, 
on  Friday,  December  the  3d,  before  the  Right  Hon.  Lord 
Chief-Justice  Raymond ::}:  5  George  IL  a.  v.  1731. 


Jury. 


Tho.  llilber,  esq. 
Oeo.  Short,  esq. 
Tho.  idfen,  esq. 
Jacob  Harry,  esq. 

Ben.  Nonis,  esq. 
Bnauel  Tysson,  esq. 


Wm.  Tilliard,  esq. 
Tho.  Moore,  esq. 
Philip  Baker»  esq. 
Joshua  Jackson,  esq. 
William  Turner,  esq. 
John  Wilson,  esq. 


Mr.  Parker.  My  lord,  in  this  cause,  his 
msjesty  b  pbiintiff,  and  Richard  Francklin, 

^  *'  Taken  down  in  short  baud,  and  tran- 
•cribed  into  long  hand,  by  Mr.  J.  Weston.''— 
Former  Edition. 

•f  See  FiU-Gib.  5. 

X  Tbat  ffreat  anxiety  was  excited  bv  the  pro- 
•ecution  oTFrancU'ui,  may  be  inferred  from  the 

?0L.  XVII. 


defendant.  The  information  sets  forth,  thai 
befo«e  the  demise  of  the  late  kio^,  divers  dif« 
ferences  and  controrersies  arose  between  hia 
said  late  majesty  and  divers  princes  and  foreij^n 
states,  being  his  allies,  and  the  king  of  Spam, 
concerning  the  public  safety  end  commerce  of 
this  kiogdom,  and  the  peace  and  tranquillity  of 
Europe ;  and  that,  pending  such  differenced, 
to  wit,  the  SOth  September,  1725,  a  eerfain 
treaty,  betwixt  the  said  late  king,  Lewis  the 

follnwing  passage  in  Boyer's  Political  State  of* 
Europe: 

"July  12, 17M,  was  to  hare  come  on  the 
trial  of  Mr.  Francklin,  the  bookseller,  for  print- 
ing the  Craftsman  of  tlie  S^nd  of  Jan,  last.  A 
rast  crowd  of  spectators  of  all  ranks  and  condi- 
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French  king,  and  the  laxut  of  Pronit,  wu 
ooncladed  uid  made  at  Ilano?er|  and  that 
afterwards,  to  wit,  the  9th  of  November, 
17S9,  in  Older  to  oompromiffe  meh  diflerenon, 
and  to  establish  peace  in  Europe,  a  certain 
treaty  of  peace,  union,  ami^,  and  mntaal  de- 
fence, was  concluded  and  made,  betwixt  his 
majesty  kioff  Oeom  the  2nd,  and  the  sakl 
Lewis  the  Fiencb  King,  and  Philip  king  of 

tiotts,  were  ffatbered  about  the  court  to  hear 
the  said  trial,  and  the  court  was  crowded  with 
noblemen  and  gentlemen,  particularly  my  lord 
Wincbelsea,  my  lord  Bathnrsi,  Mr.  rulteney, 
sir  William  Wyndbam,sir  Wiltiam  Young,  te. 
but  when  the  jury  came  to  be  called,  there 
were  but  11  of  the  34  appeared  ;  whereupon 
some  debates  ensued  about  adding  one  lo  the 
jury,  or  calling  a  new  jury ;  [See  Perry  and 
Lambert's  Case,  a.d.  1703.1  at  last  the  trial 
wkis  put  off  till  next  term.  It  was  remarkable 
that  Mr.  Pulteney,  who  is  presumed  to  be  one 
of  the  patrons  of  that  weekly  paper,  washiudly 
huzza'd  by  the  populace  as  he  weutout  of 
Westminster-ball.  Which  shews  the  fondness 
of  the  people  of  England  for  the  liberty  of  the 
press.'' 

The  prosecution  jga.'ve  rise  to  much  contro- 
versy in  the  periodical  publiqaiionsof  the  time, 
and  m  occasional  pamphlets.  The  publkations 
of  Francklin  on  other  occasions  involved  him 
in  troubles.  In  the  year  1729,  he  was  tried 
lor  publishing  '<The  Alcayde  of  Seville's 
Speech^"  but  upon  thai  trial  he  was  acquitted. 

In  the  Commons'  Journal  of  Feboutry  18, 
17S3-J,  la  the  following  entry : 

**  Mr.  Yon^,  from  the  Committee  appoint- 
ed to  enquire  mto  the  printer  and  publisners  of 
the  printed  pamphlet,  entitled,  *  The  Rieport  of 

*  the  Committee  appointed  to  examine  faito  the 

*  Project,  commonly  called  the  Harburg  Lot- 

*  tery,'  acquainted  the  House,  That  Richard 
Francklin,  bookseller,  u  Fleet-street,  who,  in 
bis  examination  before  the  said  Committee  on 
Saturday  last,  had  owned,  that  the  said  Report 
was  printed  by  his  directran,  having  been  since 
summoned  to  attend  the  said  Committee,  in 
order  to  his  being  further  examined  this  morn- 
ing, bad  sent  a  Tetter  to  the  chairman  of  the 
said  Committee,  acquainting  him^  that  he  would 
not  obey  the  said  summons. 

*<  Resolved,  That  l^icbard  Frandclin,  book- 
seller, having  refused,  when  duly  summoned, 
to  attend  a  Committee  of  this  House,  is  guilty 
of  a  notorious  contempt  of  the  authority,  and 
Ufa  breach  of  the  privilege  of  this  House. 

«« Ordered,  That  the  said  Richard  Franck- 
lin be,  for  his  saki  contempt,  and  breach  of 
privilege,  taken  into  the  custody  of  the  segeant 
at  arms  attending  this  House." 

From  what  occurs  in  the  Journal,  I  conjec- 
ture that  this  Richard  Francklin  was  accord^ 
ingly  taken  into  custody  on  or  before  the  23rd 
of  the  month,  and  that  he  remained  in  such 
custody  qntil  the  pariiament  was  prorogued  on 
the  srth  of  May  foUowing. 


Trud  ^Richard  FrmieUkf  [688 

Spain,  at  the  cHy  of  Seville,  io  tbessidkui^. 
dom  of  Spain.  The  mfomwiMNi  also  sen  fonk 
that  Richard  Francklin,  well  knowing  the  pre- 
misses,  but  being  a  malickKia,  ssditiout,  u4 
ill-disposed  perMm,  and  a  perpetual  and  dili* 
gent  piddisher  and  seller  of  seditioos  and  loa- 
daknis  libels,  and  disaffected  to  his  proeis 
muesty  and  his  govemmeDt;  and  wickedly, 
ouukiously,  and  seditkHisly  contriving  sod  io- 
tending  to  disturb  and  disquiet  the  happy  lUit 
of  the  public  peace  and  traiiquillity  if  tbs 
kingdom ;  and  lo  bring  his  present  msjeitj^ 


treaty  of  peace  (which,  with  great  affecuoo  to. 
wariM  his  suljects,  and  for  the  advantage  of 
this  kingdom,  was  concluded)  into  conleoipt 
and  disgrace  among  all  his  hege  sobjecti  d 
this  kingdom ;  and  also  to  detnot,  scsMilia^ 
tnduoe,  and  vilify  the  administration  of  hs 
present  majesty's  government  of  this  kiogdon, 
and  his  principal  officersand  ministers  of  itttf ; 
and  to  represent  his  said  officers  and  mioiitcn 
of  state  as  penmns  of  no  integrity  and  abiiitf, 
and  as  enemies  to  the  public  graod  of  this  kio|' 
dom;  and  to  cause  it  to  be  believed,  thstht 
said  present  majesty,  by  the  advise  of  hiisiid 
principal  officers  and  ministers,  intended  to 
oreak  and  violate  the  said  treaty  bst  men* 
tioned ;  and  thereby  to  raise  and  sow  dtf- 
forences  and  disc<m&  betwixt  his  said  prefieot 
majesty  and  the  said  French  king,  and  kiogof 
Spain ;  and  also  to  spread  folse  news  sod  ni- 
mours  concerning  the  state  of  the  public  afiin 
*" *  issaidpra 


of  this  kingdom;  uid  to  bring  b 
jestyandhis  administration  of  the  govenpat 
of  this  kingdom,  into  suspicion  and  ill  opinioe 
of  his  said  Uege  subjects,  on  the  td  of  Jaouaiy, 
in  the  4th  year  of  bis  present  majesty's  reigDi 
at  the  parish  of  St.  Paul's,  Covent-gardcD,  n 
the  county  of  Middlesex,  a  certain  false,  icaa< 
daloos,  and  seditioos  libel,  £intitled.  No.  935, 
The  Conntry^Joumal ;  or,  the  Crafhrnan. 
By  Caleb  D^nvers,  of  Gray'sinn,  eaq.  Si' 
turday,  January  2d,  17S0,]  wickedly  and  raj- 
liciously  did  print  and  puUish,  and  caused  toK 
printed  and  published.  In  which  Jibel,  of  and 
concerning  his  said  present  majeat v  king 
George  the  2nd,  now  king  of  Grcat-Biit«»» 
&c.  and  his  administration  of  the  govemmeDt 
of  this  kingdom,  and  state  of  the  public  afim 
of  thia  kingdom  ;  and  of.  and  conceroiog  na 
Slid  principal  officers  and  ministen  of  state; 
and  of  and  concerning  ,the  said  treaty,  made 
betwixt  his  said  present  muesty  and  toe  sua 
French  king,  and  the  said  kmg  of  Spain  rsM 
also  of  and  concerning  the  said  French  mi* 
the  said  king  of  Spain,  and  the  most  lereoe 
prince  Charles,  emperor  ^^  -^^^'^y^jS 
contained  (among  other  things)  dirers  ftls^ 
feigned,  scandalous,  seditwus,  and  tB»fCiff^ 
matters,  according  to  the  tenor  followiogi  ^ 
wit ;  "  Extract  of  a  private  letter  f^^^ 
Hague.  A  rumour  hath  been  for  some  ta» 
privately  spread  about,  and  begins  1^^ 
credit  here,  that  a  misunderstandutf  ^'!  f^ 
discover  itself  between  the  allies  ^^^Ja 
(meaning  his  said  present  maje^t  ^*  ^ 
French  king,  and  the  said  king  of  Spvo]   ^ 
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that  €sertiiD  mliiitrten^'  (meaniog  the  said  prin- 
cipal officers  and  ininistert  of  bis  said  majestj^, 
emplojeJ  aod  intrusted  in  tbe  difficult  affairs 
of  state)  **  having  at  length  found  out,  tbat 
too  cloae  an  onion  vith  France,  and  a  war 
upon  the  loot  of  the  treaty  of  Se?ille,  is  quite 
agminat  the  grain  of  the  people,  are  endeavour- 
ing to  brin^  about  an  accommodation  with  the 
afoperor,  and  to  oado  e?ery  thing  they  bare 
been  doing  for  these  fi?e  years  past.    If  this 
sibould  prore  true,  it  will  certainly  redoond  Tery 
mocb  to  the  honour  of  those  gentlemen,  who 
have  ao  W^poroosly  opposed  the  late  measures  ; 
and  the  muiisters,  who  ha?e  not  only  concerted 
and  finraoed  these  measures,  but  loaded  all 
orooaition  to  then  with  the  foulest  imuutatiuns, 
win  be  obliged  to  take  a  great  deal  or  shame  to 
thomaeWes;  for  what  can  be  a  stronger  con- 
demoation  of  their  own  past  conduct,  or  the 
conduct  of  those  whom  they  have  employed  to 
write  in  thdr  cause,  than  to  see  them  wheel 
abont  all  on  a  sudden,  and  pursue  measures  di- 
rectly opposite,  which  hsTO  been  pointed  out  to 
them,  for  aereral  years  together,  by  their  ad- 
Tersarica;  and  for  which  they  have  represented 
those  goitlemen,  in  the  most  opprobrious 
colomrs,  aa  factions  incendiaries,  Germanized 
patriots,  and  enemies  to  their  country  ?  What 
can  be  more  ridiculoas  than  to  see  them  desert 
one  ally,  whose  good  faith,  sincerity,  and  e?en 
cordiality  of  friendship,  they  have  so  often  ex- 
tolled, and  at  last  run  mto  the  arms  of  another, 
whom  they  have  so  industriously  set  forth  as 
the  most  dishonourable,  ungrateful,  and  ner- 
fidiooa  prince?  They  must  nave  altered  their 
opinion  of  this  prince  very  much  (if  this  report 
is  true),  and  seem  to  rely  upon  his  good- 
nature, putting  themselves  thus  absolutely  in 
.  his  power ;  for  if  be  should  refuse  to  deal  with 
them,  afWr  the  usage  he  hath  receiTed  they  will 
be  broke  with  all  the  courts  of  Europe;  and 
he  cannot  be  insensible  of  their  perfidy  to 
others,  at  the  same  time  that  he  is  treating 
with  them*    How  will  they  be  able  to  justify 
those  vast  expenoes  which  they  have  already 
brought  upon  their  country,  by  an  obstinate 
perseverance  in  other  measures,  till  the  last 
extremity,  as  well  as  those  fiirthcr  expenoes 
and  haaards,  in  which  such  a  precipitate  alte- 
ration of  counsels,  in  the  present  circuoMtances 
of  Burope,  will   certainly  involve  it?   For 
though  tne  measure,  whicn  is  now  said  to  be 
secretly  carrying  on,  waa  certainly  the  most 
eligibla,  whilst  they  remained  nnambarrassed 
with  engagementa  of  another  kind ;  and  though 
it  most  be  confeosed  to  be  very  desirable  at 
pieaeal;  yet  it  seema  to  be  attended  with  very 
fatal  coneeooeaces,  and  almost  insuperable  dif- 
ficoltioa.    The  people,  of  whom  1  am  speak- 
ing, bad  their  bands  at  liberty  five  years  ago, 
ami  might  have  entered  into  what  meuores 
they  pleased  with  the  emperori  without  giving 
aoBlNaga,  or  any  just  reason  of  complaint,  to 
other  coorts ;  hot  at  present  they  cannot  do  it, 
wiihoataa  infraction  of  aolemn  treaties,  and 
drawing  npoa  their  coantry  tbe  resentments 
vUchansUyatteadviolitioistrfintb*   Oae 
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immediate  effect  of  this  resentment  may  be  tba 
interru|)tion  of  trade  and  tbe  seizure  of  that  vast 

Eledee,  which  Spain  hath  at  this  time  in  her 
ands ;  so  that  the  only  pretended  good  effect 
of  their  former  conduct,  may  be  absolutely  de* 
feated  by  their  present  scheme.  Another  ne- 
cessary effect  (for  so  I  think  1  may  call  it)  of 
such  a  measure,  at  present,  wiH  be  a  conjunc- 
tion of  France  and  Spain ;  and  a  certain  court 
may  have- the  mortification  to  see  those  two 
crowns  united  against  tbem  more  stronglj 
than  ever,  by  their  extraordinary  management, 
afler  they  have  spent  so  many  millions  to  pre- 
vent It  1  am  far  from  designing  to  rnsinnata 
from  hence,  that  an  accommodation  with  the 
emperor  is  a  wrong  measure :  On  the  contrary, 
I  wish  it  had  been  thought  a  right  measure 
long  i^.  My  own  intention  is  to  shew  how 
difficult,  in  my  apprehension,  the  conduct  of 
some  ministers  hath  rendered  it  to  their  country, 
as  well  as  dishonourable  to  themselves,  by  car- 
rying along  with  it  the  severest  censarfcof  thdr 
own  conduct,  and  tbe  strongest  justification  of 
their  adversaries,  against  all  the  aanersions 
which  have  been  oast  upon  them."  In  con- 
tempt of  his  said  present  majesty,  and  his  laws  ; 
and  to  the  great  disgrace,  scandal,  and  in- 
famy of  bis  said  present  majesty,  and  his  ad- 
ministration of  the  government  of  this  king- 
dom; to  the  disturbance  of  the  public  peace 
and  tranquillity  of  thia  kingdom ;  to  the  evil 
Dople  of  all  others,  offending  in  the  like 


case ;  and  against  tbe  peace  of  our  said  lord 
the  lung,  his  crown  and  dignity. 

Attorney  General  (Sir  Philip  Yorke.)  My 
lord,  aod  gentlemen  of  tbe  jury,  I  am  counsel 
for  tbe  king.  This  is  a  prosecution  against  the 
defendant,  Mr.  Francklin,  for  printing  and  pub- 
lishing a  scandatous  and  seditious  libel ;  an 
offence  (however  it  hath  been  treated  of  lata 
days)  which  the  fatw  considers  aa  a  very  hein- 
ous crime,  as  it  tends  to  disturb  the  peace  of 
the  kingdom,  and  to  bring  into  contempt  the 
king's  administration  of  the  government;  and 
as  it  tends  to  create  great  jealousy  and  dissatia- 
faction  in  tbe  minds  ^  his  majestv's  subjects 
againat  his  government;  and,  indeed,  this  is 
the  use  you  find  made  of  it  The  preoent  libel* 
for  and  upon  whidi  tbe  dc^^dant  is  to  be  tried, 
will  appear  to  be  a  libel  of  that  nature,  and  at- 
tended  with  tbe  meet  aggravating  ctrcam- 
stances  of  any  ever  yet  published. 

To  expUin  the  nature  of  this  prosecution  and 
libel,  ano  to  shew  the  connexion  and  tendency 
thereof,  it  is  necessary  to  open  a  little  to  yon 
the  several  parte  of  it,  in  order  to  apply  it  to 
the  dcscrip&on  of  the  persons  and  things 
spoken  of.  It  is  described  to  be  a  libel  oon* 
ceming  his  present  majeshr,  and  bia  majesty's 
government  of  the  kingdom*  V^  conoemisff 
the  public  affaire  thereof,  and  concerning  bis 
ministen;  and  it  ia  expressed  to  rekte  to  a 
treaty  concluded  betwixt  bis  present  majesty, 
and  tbe  French  kmg,  sad  tbe  king  of  Spain,  at 
Seville,  in  November,  1799.  The  liberty  tUt 
the  ds(MsBt»  Mr.  FiaacUiit  ^uui  tsksn  it 
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fmu  thingi  done  by  tbe  pcinces  in  that  treaty, 
upon  B  pretension,  that  it  is  an  Extract  of  a 
private  letter  iirom  the  Hague :  he  says,  **  A 
romour  hath  been  for  tonue  time  pri?ate1y 
spread  about,  and  begins  to  gain  credit  here, 
tbatajnifiUDderstanding  will  soon  discover  it- 
self between  the  allies  of  Se?iUe.'>  Novr  the 
allies  of  Seville  are  well  known  to  be  his  present 
majesty,  the  kin?  of  France,  a&d  the  king  of 
Spain.  Again,  the  writer  goes  on  to  say, 
*|^  That  certain  ministers^'  (whom  the  informa- 
tion explains  to  be  tbe  ministers  of  his  present 
majesty)  *^  having  at  length  found  out,  that 
too  close  an  union  with  France,  and  a  war  upon 
the  foot  of  the  treaty  of  Seville,  is  quite  against 
the  grain  of  the  people,  areendeavouruig  to 
bring  about  an  accommodation  with  the  em- 
peror, and  to  undo  every  thing  they  have  been 
doing  for  these  five  years  past,'*  which  will 
carry  the  calculation  back  to  the  80th  Septem- 
ber 1725,  when  the  treaty  df  Hanover  was 
made.  And  then  afterwards  he  says,  <<  If  this 
should  prove  true,  it  will  certainly  redound 
▼ery  much  to  the  honour  of  those  gentlemen, 
who  have  so  vigorousjy  opposed  the  late  mea- 
ttires;  and  the  ministers,  who  have  not  only 
concerted  and^pursued  these  measores,but]oaded 
all  opposition  to  them  with  the  foulest  impu- 
tatious,  will  be  obliged  to  toke  a  great*  deal  of 
shame  to  themselves/'  And  then  he  asks  tbe 
question,  •«  For  what  can  be  a  stronger  con- 
demnation of  their  own  past  conduct,  than  to 
see  them  wheel  about  all  on  a  sudden,  and 
pursue  measures  directly  opposite  ?  And  what 
can  be  more  ridiculous  than  to  see  them  desert 
one  ally,  whose  good  faith,  sincerity,  and  even 
cordiality  of  friendship,  they  have  so  often  ex- 
tolled ?"  Here  is  a  plain  charge  of  perfidy,  or 
breaking  of  faith.  A^in,  the  ministers  ar« 
represented  as  running  into  the  arms  of  another 
rity,  whom  those  ministers  have  set  forth  as 
the  most  dishonourable,  ungrateful,  and  perfi- 
dious prince.  Next,  these  ministers  are  repre- 
sented as  putting  themselves  in  the  power  of 
that  prince ;  and  says,  <<  If  this  prince  shouM 
refuse  to  deal  with  them,  after  the  usage  he 
hath  received,  they  will  be  broke  with  all  the 
courts  of  Europe ;  and  be  cannot  be  insensible 
of  their  perfidy  to  others,"  (that  is  to  say,  the 
former  allfcs)  «  at  the  same  time  that  he  is 
treating  with  them."  Gentlemen,  you  may 
plainly  observe  here,  that  this  is  a  positive 
charge  of  perfidy  and  breach  of  faith  on  these 
ministers.  Again,  the  libel,  or  pretended  letter, 
charges  them  with  bringing  on  their  country 
vast  expences.  not  to  be  justified,  and  a  further 
expence  and  hazard,  which  their  precipitate  al- 
teration of  counsels  will  certainly  involve  it  In. 
And  then  he  proceeds  to  represent,  that  they 
cannot,  at  present,  treat  with  the  emperor,  wiih- 
•nt  infraction  of  solemn  treaties,  and  violation 
of  faith.  Gentlemen,  this  is  a  direct  charge 
Of  perfidy,  in  the  strongest  terms.  In  the  next 
place,  he  represents  the  efiects  of  the  resent- 
tnent  that  they  will  draw  on  their  country  by 
their  violation  of  faith:  pne  immediate  effect, 
be  says,  "  may  be  the  ioterruptton  of  ^wte> 
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and  the  seizure  of  that  vast  pledgtt  wUob  Hfm 
hath  at  this  time  in  her  haoda-'^     Aostber  st- 
cessary  effect  (for  so  he  tkvpSn  be  may  call  it) 
will  be  a  conjunction  of  France  and  Spsia ;  aD4 
a  certain  court  (these  are  bis  words)  mi^  Uh 
the  mortificatiou  to  see  those  tw*  crowns  aniied 
against  them  more  strongly  than  ever,  by  ibeir 
extraord'uiary  maoageiBent,  after  they  ban 
spent  so  many  millions  to  pceveot  it    fieoUe* 
men,  this  is  the  nature  and  import  of  tbe  M ; 
and  whoever  it  is  that  is  cbargted  with  \hm 
things,  it  is  plain,  that  there  eaiwol  be  a  mm 
evident  charge  of  perfidiousaess,  and  pursoisf 
measures  deatnidive  to  their  cooalrjr.    Tie 
reason  of  my  opening  thus,  is  ta  new  M 
make  way  for  tbe  application  of  tbe  libel  is 
the  persons  and  thmgs  mentiMied  \^  it.   Ad 
in  order  to  shew  that  the  libel  is  applied  to  )u 
present  majesty  and  his  ministers,  and  tbe  ad- 
ministration of  the  govemmeut  of  this  kio;;- 
dom,  and  cannot  be  applied  to  any  other,  it  will 
be^necessary  for  you,  "geotlemeQ,  to  cooiiikr 
who  are  the  ministers  thus  charged.    Tbe  is* 
scription  is,  that  a  misuoderstandiBg  wiH  iom 
discover  itself  betvveen  tbe  allies  of  Serills; 
and  tliat  certain  ministers  having  at  leagth 
found  out,  that  too  cloae  an  union  with  Fraoo^ 
and  80  on.    Gentlemen,  who  are  the  allies  of 
Seville  P    They  are  the  king  of  Great  Britsii, 
the  French  king,  and  tbe  king  of  Spain.  Nov» 
tbe  ministers  here  spoken  of  are  charged  witk 
perfidiousness  in  breaking  that  treaty,  who,  la 
be  snre,  must  be  meant  of  those  ministers  tfait 
were  empowered  to  make  that  treaty ;  for  so 
other  could  be  guilty  of  breaking  it :  and,  in- 
deed, tbe  author  himself  hath,  in  this  my 
pretended  Hague  letter,  fully   explained  hit 
meaning ;  and  that  it  is  not  Prance  or  Spaio,«r 
their  mmisters,  tliat  he  thus  charges  viib  per- 
fidy ;   for  he  tells  us,  that  one  necesnry  eftd 
of  such  violation  of  faith,  will  be  tbe  caojose- 
tion  of  France  and  Spain ;  and  that  a  oeftsia 
court  would  have    the    mortification  to  set 
those  two  crowns  united  against  them  more 
strongly  than  ever.     This  amounts  to  a  df 
monstration,  that  neither  France  per  SpuB» 
nor  their  ministers,  are  charged  wilth  breskiitf 
this  treaty;  for  they  are  plainlv  excluded:  rf 
so,  then  there  is  but  one  party  fefl,  to  wit,  tbe 
king  of  Great  BriUin  and  his  ministers;  tnd 
it  is  plain,  as  if  the  ministers  of  Great  Brittii 
had   been  in  express   words.     I  am  elnjj^ 
ashamed  to  explain  what  is  so  plam ;  thonsn  I 
thought  it  proper  to   set  forth  thus  at  fiist 
And,  gentlemen,  if  more  circumstances  ire 
wanting  to  confirm  this  further,  they  "*.*7  j*^ 
added  afterwards;   such  as  these, ^o wit, tM 
persons  who  opposed  them  were  stilcd  Ger- 
manized patrioto :   another  expression  is,  u^ 
seizure  of  that  vast  pledge,  which  Spaia  n^ 
at  this  time  in  her  hands.    Besides,  it  u  in- 
cumbent on  them  to  shew  what  ^^^^*^S^ 
ministers  these  things  can  be  applied  to.  Tbeis 
is  another  observation,  which  1  btoted  at  M«e« 
which  is,  that  these  ministem  are  entevwiM 
to  undo  every  thing  they  have  bssfi  ^'^^J^ 
these fiv#yeaispMi^$  mfMLmw^i^^^^ 


4i«  time  of  eimX^ng  the  treaty  of  Hanorer, 
vhtcki  VTM  in  September,  1735.    Qenllemen, 
it  19  far  &OIII  oar  oeatre,  that  a  forced  construc- 
tion should  be  made  or  drawn  from  this  paper  \ 
but   such  a  one  ooly,  as  every  understanding 
persoo,  that  takes  it  up  and  reaifs  it,  would  put 
upon  it:  but  1  would  not  be  thought  to  mean, 
th^t     eYery  reader    understands  it  as  a  libel, 
or  m  scandalous  libel,  a«  opurta  and  jiiries  do : 
Noy  the  law  is  not  so  absurd  to  suppose  spch  a 
iUiog^.     Besides,  it  is  very  well  Known,  that 
there  have  been  several  casea  of  this  nature, 
ttu^^  h%f«  Veen  understood  by  the  (SQVrt  and 
jury  aa  such,  {  i|ie%n  aff  #  libel,  before  tbia 
tim^  ;  a|id  it  is  nepesaary  to  mentioii  to  yQu, 
tlasit  a  picture  may  be  drawn  very  lively,  and 
csonstraed  so ;  and  that  %  libel  may  be  written 
under  ftigfied  Q4iP#a»  and  yet  plainly  under- 
summI  ;  a^  in  the  case  of  JUr,  Mifit'a  journal  in 
179B,  wherein  the  fictitious  n^mea  of  Esreff 
and  Sophy  of  Persia  were  inserted ;  yet,  not- 
^ibaiaiidiiHf  theaa  aasnmed  names,  when  it 
came  to  be  tried  by  a  jniy,  they  understood  it, 
•s  eveiy  booest  man  would,  to  be  t  aeandalous 
Ubel.    I  shall  not  take  up  now  an^  mare  time 
upon  this  bead.    Tlie  next  thing  is,  whether 
the  defendant,  Afr.  Francktin,  i  a  guilty  or  not  of 
the  facts  charged  in  the  information  ?     And 
novr,  gentlemen,  we  shall  give  you  the  strong- 
est and  clearest  proof  in  the  world :  we  shall 
|iro«e,  by  a  witness  who  bought  six  of  these 
joaroale,  wherein  the  pretended  Hague  letter  is 
iyaertedt  of  the  defendant  himself,  at  his  shop ; 
4itfl  thtt  the  defendant  ordered  his  servant  to 
0ire  hioi  them ;  and  it  will  appear  to  you,  that 
the  peiaen  who  bought  then,  aold  tpein  alao 
hioMelf ;  aad^  if  that  wants  further  eonfirma- 
ikHi,  we  can  prove,  that  the  defendant  pubt 
llsbes  seditious  papers  or  journals  every  veek* 
These  thioga  Mng  laid  before  yon,  w?  expect 
you  will  do  juatioe  betwixt  the  king  and  the 
defendant;  and  that  is  all  vhich  ia  dtaired  of 
yovi. 

SoLiaior  General,  (Cbarlea  Talbot,  esq.)  My 
lard  and  gentlemen,  I  am  on  the  atme  side ; 
aiKl  as  the  case  is  so  plain,  I  would  not  taka  op 
anicb  of  your  time.  The  libel  is  against  hii 
majesty,  sind  his  principal  officera  and  mioisters 
of  aute,  under  the  colour  of  ^*  An  £xtract  of  t 
private  Letter  from  the  ^Bgue ;"  aod  though 
It  ia  aaid  so,  yet  whoever  oonsidave  it,  and  at- 
teads  to  the  tsame  and  atile  of  it,  apd  tendeney 
of  the  whole,  will  plainly  be  convinced,  tbltt  it 
ia  of  aa  English  breed:  but  let  it  be  real  or  fic- 
tilioua,  it  is  the  same  thing,  if  it  it  it  libeli  and 
the  subject-matter  thereof  ia  againat  the  go^ 
Temment ;  aor  if  it  material,  whether  the  roat- 
tera  or  things  pobfished  therein  are  either  true 
or  false,  if  the  publication  thereof  is  detrimental 
to  the  government,  and  of  a  malaciooa,  i^iuriT 
oos,  and  aeditioua  deaigo,  to  create  a  wiaun- 
derstanding  and  diaoord  betwaea  his  nMyeily 
and  hia  aUies ;  and  to  raise  jealonaiea  in  tha 
minda  oi*  hii  sul^iects :  and»  indeed,  for  what 
other  mirpases  can  it  be  supposed  to  have  been 
pnUiabed,  hut  fuc  tbeat  tary  tiuiig«i  of  aowing 
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aeditioQ  mid  jeilouay ,  and  diatuvhiDf  the  pnblia 
p^ace  ?  4f  ain,  the  libel  is  not  only  against  hia 
present  majesty,  bqt  also  against  his  ministers  > 
that  they  were  ^boi|t  to  make  a  treaty  with  the 
emperor,  which  would  be  undo'iog  every  thing 
t|i<^t  they  had  been  doing  for  these  five  yeare 
past,  which  would  occasion  them  to  take  a 
greft t  deal  of  shfime  to  themselves.  The  next 
thing  be  pharges  the  ministers  with  is  the  da* 
sertiqg  of  one  a})y,  and  ia  consequence  Qf  that« 
the  flying  into  the  9fms  of  another ;  and  thalt 
if  he  thooght  fit  net  to  deal  with  them,  tbea 
they  would  be  broke  with  all  the  ooMrtSflf  B«^ 
rope;  find  that  haooukl  not  be  iosWi|^  ef 
their  perfidy  to  pthers,  at  the  s^me  tiaM  thftl 
he  was  treating  with  them-  lo  the  eext  ptirl^f 
the  libel,  fa^  accuses  th^m  of  havieg  br#«ght  ^ 
vast  expence  on  their  coiintcy  hy  their  (ormer 
metsures ;  and  that  their  precept  maasuTOs  wiU 
certainly  involve  it  in  a  further  e^p^a^  SM 
ha^rd.  In  the  next  place,  he  pqiiOs  oiU  to  thf 
people  the  conseqpeaeei  and  difficultiet  att?MWv 
iag  these  measures;  thefiratof  which, he nvfi 
in  hia  apiirehepsion,  are  v^ry  filtal;  i^ad  Um 
aecond,  almost  insuperable :  he  sigFS,  that  Ofif 
of  the  oonsequencea  will  be  the  infraction  pf  Mr 
lemn  trentiea,  and  drawiiuj;  oq  their  country  the 
resentments  which  usually  attend  violation  ^ 
f^ith :  another  eonsequence,  he  snys»  wiU  hf 
the  interruption  of  trade ;  nnd  that  anpU^r  conv 
aequence  will  be  th^  seixnre  of  that  vi|at  pledgf 
which  Spain  hath  in  her  hands ;  and  the  )^ 
eoBsequenee,  which  he  mentioos,  of  such  mfnv 
sores,  (and  which  he  thinks  he  may  <»11  a  u§.n 
ceamry  eonsequenoe)  is  the  conjun9tion  ^ 
France  and  Spain  ;  and  thpt  a  certain  ^oiurl 
(which,  as  bath  been  already  mentioned,  ^ 
only  be  applied  to  Great  3rittin)  may  baif e  the 
mortification  to  #ee  these  two  crowns  nnitef 
against  th^m  more  strongly  than  ever,  ^ftef 
they  have  spent  so  many  millions  to  prevent  it. 
Gentlemen,  I  hope  it  now  plainly  tppears  to 
yon,  that  this  pretended  Qagoe  Letter  is  n  u* 
bel.  and,  I  may  aay,  a  very  malicions  and  s^ 
tioua  one  too.  Ifany  thing  may  be  called  # 
libel,  aorely  minislera  of  state  undoing  whni 
thev  have  been  doing  for  five  years  past,  and 
deserting  allies,  perfldioosly  exposing  their 
country  tp  haaarda  end  vast  «penoe«i  v^ny 
their  efihcts,  and  ooensioning  other  courts  to  bf 
nnited  against  their  own  country,  may  weU  hn 
called  a  libel;  eapecinlly  when  the  libel  idi^ 
carries  in  it  the  highest  charge  against  his  m^^ 
jesty 's  ffovemoient,  and  tenduig  to  fow  ^^jo(^ 
and  jealousy,  and  discords,  between  hit  m^«Sr 
ty  and  his  allies,  aa  well  aa  between  his  own 
solijeets,  and  therehy  disturbing  tha  pnhljn 
peaoe.  That  which  remnins  is,  of  whom  aiw 
these  defamatory  thinga  said,  and  what  cowt 
and  roiniaters  are  meant,  or  to  whom  thwn  ex^ 
presskinsareapplienblef  The  expvs^^inns  tr«^ 
<«  Certain  ministers  ace  endeavouring,  and  n 
eertain  oonrt  may  have  the  mortific^on  Ui  a^e,** 
ko.  I  think  every  common  lender  will  prfr 
seatly  vndersupd  them  W  be  the  couvt  nnd  mt* 
nisters  of  Great  Britain :  and  1  h^li^Ta  I  W 
reataie  to  say,.thntlbngl«ltlMII#D  ORWmt^ 
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side  caimot  point  out  what  cmxrt  and  mimsters 
are  meant  by  these  expressions,  if  it  is  not  the 
coartand  ministers  of  Great  Britain.  Gentle- 
men, the  whole  oonnection  of  the  pretended 
Hague  Letter,  taking  it  all  U^ther,  plainly 
points  oat  to  be  meant  of  bis  present  majesty 
•nd  bis  miaiflters ;  and  there  is  no  part  thereof 
that  can  be  applied,  with  any  propnety,  to  any 
•tber  ooart  or  person  whatsoever.  In  the  be- 
ginning of  the  libel,  we  are  teld,  that  a  mison- 
dentanding  will  soon  disoo? er  iUdf  between  the 
•Hies  of  Seville;  and  then  immediately  foOofw 
the  charge  on  certain  ministers,  that  they  were 
imdiiiog  every  thing  that  they  had  been  doing 
five  yean  past  These  words  "  Certain  mt- 
iiisien,"  roast  have  a  referenee  either  to  the 
miniitersof  Spain,  France,  or  Great  Britam. 
With  regard  tu  Spain,  yoa  have  been  already 
told,  that  tt  cannot  have  an  v  reference  to  tliem, 
fcecaose  one  effect  of  this  uteration  of  affairs  or 
neasofca,  is,  that  Spain  would  seize  that  vast 
pledge  which  she  hath  at  this  time  in  her  hands : 
M  this  a  libel  on  the  ministers  of  Spain,  and  can 
this  give  an  occarioo  to  Spain  to  lay  hold  on 
tii«r  own  effects,  and  seize  their  own  treasure  ? 
No,  it  is  nonsense ;  so  that  the  mmisters  of 
Spain  cannot  be  meant;  besides,  it  is  notorious 
to  every  body  that  knows  any  thing  of  the 
Bonth  Sea  Compainr,  that  that  Coo^pany  al- 
%rays  have,  and  win  have,  while  it  is  a  Com- 
pany, effiNStswid  treasures  in  their  hands  liable 
to  be  laid  hold  on  and  seised ;  so  that  as  the 
nmistera  of  Spmn  are  not  the  ministers  here 
meant,  so  likewise  it  shews  that  it  cannot  be 
meant  of  the  ministers  of  l^rance;  fin*  they  are 
plainly  excloded'as  well  as  the  ministers  of 
Bpain:  the  words  are,  *' That  certain  ministers 
having  at  length  found  out,  that  too  close  an 
union  with  France,  and  a  war  upon  the  loot  of 
the  treaty  of  Seville,  is  quite  amnst  the  gfrain 
of  the  people."  Is  this  applicwie  to  ministers 
of  France  P  No ;  it  is  not  sense  to  apply  it  to 
the  ministers  of  any  other  court  than  Grelit 
Britain;  but  applying  it  eo,  it  is  good  sense, 
und  very  proper :  so  that  as  the  ministers  of 
Spun  and  France  are  both  excluded,  it  is  plain 
to  a  demonstration,  that  it  must  be  meant  of  the 
ministers  of  Great  Britain :  and  seeing  every 
part  of  the  libel  is  applicable  thereto,  and  can- 
not agree  with  any  other  court  tluin  the  court 
of  Great  Britain,  I  apprehend,  it  will  appear 
plain  to  you  to  be  a  libel,  and  that  the  expres- 
sions are  meant  of  his  majesty  and  his  minis- 
ters ;  and  if  so,  then  there  remains  only  one 
tkug,  and  that  is,  to  fix  it  on  the  defendant; 
and  this  we  will  make  appear  beyotfd  all  con* 
tradiction,  not  only  as  banf  the  printer  of  that 
"reekly  paper,  but  as  havrag  sold  them  him- 
^f.  And,  gentlemen,  when  this  apoears  plain 
to  you,  after  the  Attorney  General  nath  done 
Ins  doty,  by  laying  a  full  proof  before  you,  it  is 
hoped  yoo  will  do  yours. 

Att.  Gen.  I  do'not  know  whether  they  will 
deny  the  d^emlant  to  be  the  author  or  pub- 
lisher of  the  paper ;  if  they  do,  I  shall  preve  it 

Mr.  FnzakerUy,  We  do  deny  it. 

Mt,  Gtn.  Call  Mr.  Jenkins. 
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Mr.  Jenkins  appeared. 
Att,  Gen.  Mr.  Jenkins,  look  out  the  copies  tf 
his  majesty's  Speech,  the  SOth  of  January, 


1725. 

Here  it  was  produced. 

Att,  Gen.  Did  you  examine  it? 

Jenkins,  Yes. 

Att.  Gen,  Where? 

Jenkins.  At  the  parliament  office. 

Mr.  Jenkins  cross-examined. 

Mr.  FojuikerUy.  Hath  it  been  in  your  ca- 
tody  ever  since  f—Jenfcinl'.'  No. 

Mr.  FaMakerUy.  How  know  tou  that  to  be 
the  iwy  same  that  you  etamined  f 

Jenmns.   Because  I  maiked  it. 

Mr.  Fatakerleif.  When,  before  or  afler  joo 
first  parted  with  it  f-^enkins.  B«^ore. 

Mr.  Faxakerky.  What  mark  T  Didyospit 
your  name  to  it? 

Jtnkvns.  I  pot  the  two  initia]  lettenofaj 
name,  which  I  will  shew  you. 

Mr.  FaxakerUy.  Are  you  sura  that  it  hnii 
not  been  altered  since  ? 

Jeniktfis.  Yes,  1  am  very  scire. 

Here  his  maiesfy*s  Speech  to  the  flonse  of 
Lords  waa  read,  heginoiuff  thus:  *<Mylonii 
and  gentlemen,  I  have  haid  such  freqaeot  ex- 
perience," £(c  Also  his  mi^y's  Speech  (• 
the  House  of  Commons. 

Att.  Gen,  This  Speech  of  the  king  is  gme- 
ral ;  but  I  shall  be  more  particobr,  and  dull 
shew  you  a  copy  of  the  Address  of  the  Uosie 
of  Lords,  when  the  treaty  of  Hanover  wu  hirf 
beftire  them,  wherein  they  express  their  satii- 
faction,  and  mention  the  king  of  Span  psrlioQ- 

larly.  .   ^ 

At.  FoMiAerky.  Though  I  have  all  the  ho- 
nour imaginable  for  the  House  of  Lords,  yet  I 
qnesdon  whether  their  addresses  are  to  beiM 
as  evidence. 
Att.  Gen.  WeshallreadaoopyoftbeJintf- 

nal  of  the  House  of  Lords. 

Mr.  Fazakerley,  Originals  are  the  hot  en- 
denceoffact;  and  whatever  addresKi  or  pi«- 
ceedings  might  have  been  made  in  the  Botse 
of  LoAa,  I  think  they  cannot  be  proper  evi- 
dence here.*  . 

Att.  Gen.  What  I  produce  is  a  copy  of  UN 
Lords*  Journal  concerning  the  treaty  w/^ 
enna,  that  the  aecretaries  of  slate  laid  bdoiv 

Mr.  FoMckerl^.  I  own  it  is  a  Joointl  o^ 
House  of  Lords,  but  it  is  not  a  proper  efidesee 
ofthe  facts  therein  mentioned.  .  ^,. 

Mr.  Boolfe.  My  kml,  I  apprehend,  <hsl  (be 

evidence  Mr.  Attoriltoy  General  is  ^^^^ 
hig,  in  thccourse  of  evidence,  is  iriegfll*'>  i^ 
on  that  the  obiection  doth  arise.  He  ftni  !|^ 
will  preve  the  fads  by  the  Journal  of  <^ 
House  of  Lords :  suppose  the  ^^f^^J: 
state  have  failed  in  the  copy  laid  before  Uiefli^ 
1  offer  this  to  your  kirdship's  oooadersW^ 

*  See  5  Term  Rep.  i45. 
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X.  C.  jr.  I  find,  Mr.  Bootle,  that  aU  awniiar 
of  obyeGtiooB  will  be  railed  to  ter?e  your  client ; 
but  1  shall  not  paw  away  the  time,  kcause  you 
bare  redress  another  way ;  you  shall  hare  ny 
opinion  about  it 

Mr.  Strange,  Will  you  produce  that  eopy  f 

AtL  Gen.  We  will  do  it.  Mr.  Jenkins,  pro- 
duce the  orders  of  the  House  of  Lords,  the 
10th  of  February,  173S.  (Here  it  was  pro- 
duoed.) 

Mr.  SiranM<'  Is  it  a  true  copy  f 

Jenkins,  Yes. 

Mr.  Strange,  Have  you  had  it  e? er  since  it 
wasgifeainr— JenAtns.  Yes. 

Here  the  copy  of  the  Journal  was  read  $  the 
puroort  was  a  oopy  of  the  Treaty  of  Peace 
made  at  Vienna,  dd  April,  1745,  a  copy  of  the 
Treaty  of  Commerce  floade  at  Vienna,  1st  of 
Hay,  17S5,  and  a  copy  of  the  Treaty  of  Han- 
STcr,  SOth  of  September,  178& 

Att^  Gen.  It  is  proper  to  see  these  copies* 

Mr.  Strange,  Mr.  JenkuM,  What  is  this  f 

JenkiHM.  The  Treaty  of  Peace. 

Wit,  Strange,  Wherte  badyouitf 

Jenkint,  From  the  parliament  office. 

VLt,  Strange,  HareyoutheTreaty  ofCom- 
ncree  made  at  Vienna? 

JeaAcmt .  Yes,  (Here  the  title  of  it  was  read 
thus:  Treaty  between  Gharlet|emperor  of  Ger^ 
muy,  &e.  and  Philip  the  6th,  4ec.  dated  1st 
May,  17«5.) 

Att.Gen,  Read  the  Sd  and  dd  Articles 
thereof.    (Here  they  were  read.) 

R«ad  the  a6th  Article.    (Hero  it  was  read.) 

Aead  the  47th  Article.    (Here  it  was  read.) 

*'The  norportor  these  Articles  wss,  (as  I 
thoogfat)  that  they  were  of  gmt  prejudice  to 
his  m^esty's  anbiects,  and  oonseqnently  was 
an  oooasion  of  diflerence.'* 

I  beg  that  the  Address  of  the  Hooseof  Lords 
to  his  flMjesty  may  be  read,  and  his  msjcsty 's 
Answer  on  the  17th  of  February,  17«5. 

Mr.  Faxakerley,  For  what  purpose  would 
yooreadthemP 

Att.  Gen,  You  will  undentaad  that  imme- 
toely. 

[Here  the  Address  was  first  read,  and  then 
k  ""•j««*y'«  Answer;  the  purport  was  to 
sbew,  that  there  were  differences  between  hb 
late  majesty  and  the  king  of  Spain,  &o.] 

Mr.  FoMakerky,  Mr.  Jenkins,  by  what  did 
jrou  examine  these? 

Jenkins.  By  the  original  Journal, 
•u  •.^*"-  *  •^•*'  prorein  the  next  place, 
wit  the  king  of  Spain,  18th  July,  1786, 
(wmch  was  about  two  months  before  the  treaty 
w  Hanover)  made  an  expresa  demand  of  Gih- 
nuiar. 

^^^^'  Fazakerlei/.  I  do  not  rightly  see 
wroujjh,  or  understood  this  ertdenoe ;  1  sup- 
pose It  is  to  make  up  some  defecto. 

4«.  Gen.   Call  Mr.  Tilson.     Mr.  Tilsoi^ 

S/*^**  ""y  P»P«"  with  your 

Ttlton.  Yes,  a  letter, 
in        ^^'  ^  pleaaed  to  gi?e  my  lord  and 
jory  an  account  how  yoa  recwVed  that  letter. 


A.  D.  1751.  l6Sf 

Tilson,  My  lord,  this  hi  a  letter  from  tbe 
marquis  of  Grameldo,  secretory  to  the  king  of 
Spain. 

JL  C.  J.  Where  received  you  this  letter  F 

TUson.  1  received  it  at  Hanover. 

X.  C.  J.    When  received  you  it? 

Tilson.  On  the  1st  of  August  New  Stilt, 
1725.  '  ^ 

Ait,  Gen.  From  whom  received  you  it,  and 
in  what  manner  r 

TiUon.  By  a  messenger  that  came  from 
Sycovy  from  Mr.  Stanhope. 

Att.  Gen.  What  was  the  messenger's  name? 

Tilson.   One  Walton,  the  king's  messenger* 

Att.  Gen.  How  received  you  itP 

Tilson.  In  a  packet  made  up  with  his  dis- 
patches. 

Att.  Gen,  Where  hath  the  letter  been  kept 
ever  since? 

Tilson,  In  the  secretary  of  stote's  office  of 
the  lord  Townshend. 

Att.  Gen.  Where  took  you  it  from? 

Tilson.  From  the  book.      ^ 

Att.  Gen,  What  were  you  ? 

TUson.  Under-Secretary  to  my  lord  TowDt« 


Att,  Gen.  Can  you  interpret  it  unmediately  I 
[No  answer  was  given.! 

Mr.  Taylor.  I  object  against  this  evidence, 
by  reason  it  is  not  the  best  evidence,  because 
mv  lord  Harrington  is  here  in  England  him* 

Att,  Gen.  I  apprehend  it  is  sufficient,  and  it 
lb  impossible  to  prove  it  otherwise;  the  lor4 
Harruiton  transmito  it  to  his  master. 

Mr.  roy/ior.  If  my  lord  Hsrrington  were 
here,  he  could  give  evidence  himsellT 

Att.  Gen,  My  lord,  we  have  found  an  in« 
teipreter,  and  he  will  interpret  the  Spanish. 
Call  Mr.  Booking. 

L.C.J.   What  read  you  it  for? 

Att.  Gen.  For  a  proof  of  the  demand  of 
Gibraltar,  by  Tirtue  of  the  tieaty  at  Yiemuu 

Here  Mr.  Booking  was  called. 

Atti  Gen.  lHh.  Becking,  Do  you  understand 
the  Spanish  tongue  T^Bocking,  Yes. 

Att.  Gen,  Have  you  compared  it  with  the 
original  letter  ?—Bocib>g.  Yes. 

Att,  Gen,  Is  it  truly  traq9toted  ? 

Becking,  Yes. 

iHere  the  Letter  was  read  subimbed  Gra- 
de.]   The  purport  of  it  was  demanding  up 
Gibraltar. 

Att.  Gen.  The  next  thmg  is  the  treaty  of 
Hanover,  which  we  have  upon  recond. 

Mr.  Fazakerley,  I  do  not  tbiuk  this  evidence 
full ;  for  the  allegation  is,  that  there  were  cer« 
tain  difierences  and  controversies  between  his 
late  mijesty  and  divers  princes  and  foreiga 
states,  being  his  allies,  and  the  king  of  Spam. 
I  do  not  find  that  this  evidence  shews  any 
thing  of  it;  tbe  difference  that  the  evidence  # 
shews,  is  only  between  the  late  king  and  the 
ktnff  of  Spain.  I  apprehend  they  ought  to 
make  the  evidence  agree  with  the  information  ; 
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\t  ft  Vflriei  from  that,  it  is  as  no  eridence 
titan. 
Att.  Gen.  I  apprehend  this  is  oa  objectbn 

at  mi. 

Mr.  Faidkerley.  The  information  is,  that 
before  the  demise  of  the  late  kinff,  divers  dif- 
ferences and  controversies  arose  between  bis 
said  Iste  majesty  and  divers  prinros  and  foreiji^n 
atates,  beini?  his  allies,  and  the  kinif  of  Spaio. 
Now,  the  objection  is,  that  the  evidence  they 
liave  prodiired,  shews  that  there  wereonly  dif- 
falinces  between  Spain  and  Great  Britain. 

An.  Gen,  There  is  no  weijerht  in  thatolyec- 
tioii ;  for  if  it  were  so,  as  they  suppose,  T  ap- 
prehend this  is  not  material  to  the  information ; 
For  it  is  .well  known;  that  there  is  a  distinction 
between  an  action  and  an  indictment,  fivery 
thiiifi^  in  an  action,  in  case  of  contradiction, 
ong^ht  to  be  proved ;  but  if  there  be  an  allegfa- 
lion  in  an  inaictment.  and  that  the  crime  may 
remain  without  it,  it  is  wefl  known  that  that  al- 
le^tion  is  not  necessary  to  be  proved  ;  and  it 
it  sufficient  enough  to  prove  him  ipuilty  of  the 
crime  that  he  is  indicted  for.  fiut  what  T  hare 
proved,  shews  the  difference  and  disputes  be- 
tween bis  late  majesty  and  his  alfiea,  and  the 
king  of  Spain,  for  the  stipulation  relating  to 
the  Ostend  company;  particularly  by  the  96th 
Article,  is,  that  ail  the  sabjects  o^  the  emperor 
shall  eijoy  the  same  privileges  as  the  United 
I'rovinces,  &c.  so  likewise  by  the  47th  Article, 
which  expressly  refers  to  Spain  and  Great  Bri- 
tain ;  and  that  is  the  express  declaration  made 
to  the  Honse  of  Lords,  and  ^as  the  foundation 
of  the  troubles  in  Europe,  which  obliged  the 
late  king,  without  loss  of  time,  to  enter  into  the 
treaty  of  Hanover ;  namely,  with  the  conside- 
ration to  the  trade  and  commerce  of  Vienna. 
And  now,  all  these  taken  together,  I  submit  it 
to  year  lordship,  whether  there  is  not  a  sn^- 
cient  proof,  that  there  were  differences  subsist- 
ing b<^ween  bis  majesty  and  hb  alKes,  and  the 
king  of  Spain. 

Sol,  Gen.  Thift  tlfegatbn  is  tint  material ; 
lor  whether  there  were  differences  or  not  sub- 
sisting, we  shall  fix  it  by  evidence  that  Mr. 
Francklin  is  equally  emhy^  and  that  it  will  not 
alter  the  nature  of  the  o'ffenoe :  besides,  it  is 
admitted  by  the  ^tleman  that  made  the  objec- 
tion, that  the  evidence  amounted  so  far  as  to 
Ct>ve  that  there  were  differences  between  the 
te  king  and  the  felri^  6f  Spain ;  and  we  have 
p6iiit«d  out  two  tbittgs  Which  shew  th«rfe  were 
differences;  the  one  relating  to  the  Ostend 
company,  and  the  other  to  the  demand  of 
Gibraltar.  I  igtee  with  that  gentleman,  that 
Great  Britain  was  concerned  in  it ;  but  to  say 
that  they  were  alone  concerned  in  it,  and  that 
bv  the  Address  of  the  House  <^  Lords  the 
Dutch  were  not  concerned,  is  a  plain  mistake, 
for  they  claimed  a  right  to  trade  also ;  yea, 
they  were  more  immediately  concerned  ttian 
Great  Britain;  and  therefore  it  is  rightly 
stated  by  the  House  of  Lords  Address ;  though, 
as  I  said  before,  it  is  not  material  whether  tbeni 
were  differences  subsisting  or  not. 

Iffr.  fasaktrley,  I  thought,  while  the  thing 


was  fVesh  in  metiiory,  it  would  hav^  tee»  ex- 
plained ;  but  stncN*,  they  have  fcMte  M»  fsr,  k 
wili  be  better  to  make  an  ^d.  I  aball  ottly 
say,  that  as  to  What  they  k&y  is  itntDttteriai,  k 
they  are  willing  to  have  that  matter  imiiiaterisl, 
I  am  willing  it  sh^ld  be  r^triK-k  out  ;  mod  i 
there  is  a  crime  dc^crtbed  hi  the  rmlictroent  or 
infortnation,  I  ajrri»e  it  is  not  nfCiNSary  to  prore 
every  allegation,  if  the  cri'u^  rentaios  'sritboat 
it ;'  so  that,  if  tbey  will  wave  it,  I  am  satrs6cd: 
let  me  get  rid  of  one  thing  at  a  tim^.  I  aay, 
if  there  be  enough  left,  properly  <Hiar]^€d  m 
the  defendant,  then,  itiy  lord,  this  ou^bt  in  be 
dropt;  for  they  liave  produced  nothio^  that 
phivesthat  ailegation :  aAd  whatever tfiflere^ces 
there  might  bebetween  thekte  king  and  ^nia, 
or-  any  powers  whatsoever,  not  prop«Hy  de- 
scribed m  this  infbrmatlon,  I  app^h«nd,  tbey 
are  not  to  be  taken  as  a  part  of  the  chargfe  in 
this  information.  Now  the  main  things  is,  Srhe- 
ther  tbey  have  laid  it  so,  and  made  out  fbese 
differeooes.  They  sajr,  that  the  difiereao» 
were  between  the  late  king,  and  divers  prinoes 
and  foreign  states,  being  bis  alliea,  and  the 
king  of  Spain.  I  think  the  letter  ^rodoced 
from  the  marqois  of  Grameldo,  or  take  it  what 
way  yon  please,  it  only  refers  to  difiewoeei 
between  the  king  of  Great  Britain  aiMl  Spain. 
I  own  there  were  grants  of  commeree  to  the 
emperor,  which  might  be  of  injury  to  atber 
states ;  but  though  they  think  that  ttsere  is  a 
foundation  for  difference,  yet,  if  thcr«  is  none, 
there  is  no  reason  to  say  Ibat  thef^  was  ao  ao- 
tnal  difference :  they  hate  laid  it  ao,  my  lord ; 
and  as  for  that  other  part  of  the  evidcacte  of  the 
House  of  Lords,  that  is  not  sufficient  fbr  ia  is 
mentioned  there  as  an  infraction  of  Uieir  treaty ; 
but  whatever  infraction  it  is,  yet,  I  hambly  ap- 
prehend, that  is  not  a  reason  that  thera  weia 
dtferences  oa  that  account,  for  if  otbar  scales 
think  otherwise,  or  acquiesce  to  it,  then  it  cai- 
not  be  called  a  difference ;  besides,  that  Addit^ 
«rf  the  House  of  Lords  was  only  the  itotidieots 
of  that  great  body;  and  though  a  rdgird  oaylii 
lo  be  had  to  them,  yet  it  ia  not  Any  evkidttee  of 
the  fiict,  unless  transacted  in  a  judiciai  wmj. 
They  made  a  collection  or  construction  from  it ; 
but  I  think,  in  my  opinion,  it  is  possible  thew 
might  make  a  mistake :  we  are  now  upon  evi- 
dence, and  it  ought  to  be  established  bv  a  pro* 
per  legal  evidence ;  for  that  (as  I  said  before) 
is  only  an  evidence  thitt  thereby  their  treaty 
was  broken,  but  no  evidenee  that  there  was  a 
difference  arising  from  it. 

Mr.  Booile.  Mr.  Attorney  is  pleMsed  to  make 
that  a  criminal  information,  of  which  a  part 
may  be  evidenced,  and  a  part  overlooked. 

X.  C.  J.  Is  this  Essential  or  not  f 

Att.  Gen.  No. 

L.  C.  J.  Why  hath  thei^  been  then  almsst 
two  hours  spent  about  it? 

Att.  Geri.  This  is  not  between  Great  Britain 
and  Spain,  but  other  states ;  and  it  is  t^  shew, 
that  by  the  Articles  of  the  Treaty  of  Vienna, 
there  were  some  of  them  inconsistent  with  those 
relating  to  the  foreign  powers. 

Mr.  NoeL  As  they  cannot  prove  this  altega* 
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tion  an  oflence,  or  pari  of  Utecrimei  it  i»  proper 
to  Binke  ftt  oot. 

Mr.  Boeile.  Our  objection  is  on  what  is  al- 
leged ;  we  are  not  onteriog  into  tb0  coosidera- 
tioD  orthe  fact,  or  bow  far  it  is  capable  of  beiog 
proved :  No  ;  but  sore  I  am  tbej  have  not 
proved  th«  allegatioD. 

L.  C.  J.  This  is  not  indeed  a  positif  e  proofi 
1  tbiok. 

Att.  Gen.  Tbe  next  tbing  ia  tbe  Treaty  of 
Hanover,  I  bate  a  copy  of  it  translated. 

Mr.  Bpotle*  It  is  admitted  that  there  were 
difiereoc«a. 

AU.  Gen.  Call  Mr.  Snow.  [Who  appear*.] 
What  officer  are  yoii  ? 
Snow,     Prothoootary  of  tbe  Chancery. 
An,  Gen.  AVhat  have  yon  in  yocir  hand  ? 
Show.    Tbe  Treaty  of  Hanover,  dated  the 
30th  of  September,  17S6. 
An.  Gen.  Read  it 
Snow,   It  ia  in  French. 
Att.  Gen.  Have  yon  a  translation  of  it  ? 
Snow.  Yea. 

Ati.  Gen.  Let  it  be  read.  Mc-  3uck  [or 
Becking]  what  is  that  paper  ? 

Snow.  It  ia  the  translation  of  the  Treaty  of 
Hanover. 

[Here  the  Treaty  was  read.]  It  is  between 
tbe  hits  king  of  Ureat  Britain,  the  king  of 
France,  and  tbe  king  of  Prossia. 

Au.  Gen.   Tbe  next  thing  is  the  Treaty  of 
Sefille.     Mr.  Snow,  Wliatis  tbatr 
;Sfiav.  The  Treaty  of  Sefille.' 
Att.  Gen.  In  what  kinguage? 
iS}io9.  In  theSpanub.    I  have  a  translation 
of  it. 
Att.  Gen.  Mr.  Buck,  did  yon  translate  it? 
Buck.  Yes. 

[Here  they  read  a  part  of  It.]  It  is  between 
the  present  king  of  Great  Eiritain,  tbe  French 
kin«r,  and  the  king  of  Spain,  dated  at  Seville, 
9ib  of  November,  17S9. 

Au,  Gen.  1  shall  now  go  on  to  prove  that 
^n  of  the  libel  which  relates  to  Mr.  Francklin's 
sui4igbing  tlie  Craftsman,  tbe  2d  of  January 
last.  Call  John  Smith.  (Who  app^^m.)  Look 
on  that  paper,  ia  that  your  hand- writing  ? 

[Here  was  shewn  one  of  tbe  Craftsman,  Sd 
of  January  marked  by  Smith.] 

Smith.  Yea. 

Au,  Gen,  Where  hail  yon  it? 

Smith.  In  Mr.  Francklin's  own  house. 

AU.  Gen.  In  what  part  of  it  f 

Smith.  In  his  shop. 

Au.  Gen.  Do  yon  remember  tbe  time  ? 

Smith,  Yes,  it  was  on  Saturday  tbe  3d  of 
January  bst. 

Att.  Gen.  How  came  yon  to  have  that  paper  f 

Smith.  On  tbe  9th  of'^  January,  1  weotinto 
bit  shop,  where  Mr*  Francklin  himself  was 
iUadiog  by  tlie  counter,  and  I  asked  bim  for 
balf  aduzea  of  hia  Journals  of  that  day,  and 
two  of  the  Saturday  before;  he  asked  me 
»bom  ihey  were  for ;  I  told  him  for  myself? 
tben  he  asked  me  if  I  sold  ibem ;  I  said.  Yes ; 
IbeD  he  pointed  to  his  man  to  look  them  oat 
yOL.  XVII. 
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Ait.  Gen.  Who  delivered  them  le  yo%f 
&nith.  His  man. 

Au.  Gen.  Whom  paid  yon  for  tbem  f    ^ 
Smith.  His  man.  , 

Att.  Gen.   Was  he  present  himself  then  f 
Smith.  No. 

Att.  Gen.  But  did  not  be  order  his  servant 
to  giro  you  them  ? — Smith.  Yes. 

Mr.  Smith  cross-examined. 

Mr.  FoMokerley.  What  asked  you  lor  f 

Smith.  I  asked  for  half  a  dosen  of  bis  Jour* 
nals  af  that  day,  and  two  of  the  Saturday  be-» 
fore. 

Mr.  Faxakerley,  Do  yoii  sell  them  ? 

Smith.  Yee. 

Mr.  Faxakerlty.  How  came  yoa  by  Ihia 
when  you  had  sold  it  ? 

Smith.  1  sold  it  to  a  person  that  desired  me  to 
get  it  for  him. 

VluFoMokerley,  To  whom  sold  yoa  it? 

Smith.  To  Mr.  Ibbot. 

VLt.  Fandkerl^.  How  soon  aftor  yon  booght 
it  did  you  sell  it  bim? 

Smith.  As  soon  as  I  could  drink  two  ^uarta  > 
of  beer,  at  tbe  Six  Can  alehouse  in  Holbom. 

Mr.  Fazakerley.  Am  you  sure  that  this  ia 
one  of  tbe  9d  of  January,  that  you  had  at  Mr, 
Francklin's? 

Smith.   Yes,  because  I  marked  it. 

Mr.  Fazakerley,  Are  you  sure  that  he  had 
it  not  in  bis  custody  betbre  yoa  marked  It  ? 

Smith.  He  had  it  not. 

X.  C.  J.   Who  gave  you  them  ? 

Smith.  His  man. 

L.  C.  J.  What  said  be  to  bis  man  ? 

Smith.  Look  out  these  Journals. 

X.  C,  J.  You  asked  for  two  of  the  Saturday 
belbce?— AaiM.  Yes. 

L.  C.  J.  What  was  Mr,  Francklin  doing? 

Smith,  There  waa  a  man  with  bim,  who 
was  paying  bim  teo  or  a  dozen  guineas ;  white 
I  was  speaking  he  had  told  part  of  them : 
When  I  came  and  asked  for  the  Joomalat 
be  asked  me  what  I  waoted ;  I  said,  Six  of 
bis  Journals  of  that  day,  and  two  of  the  week 
before. 

X.  C.  J.  To  whom  paid  you  the  money  ? 

Smith.  To  his  man ;  I  gate  him  half-a** 
crown,  and  be  returned  me  what  was  ever,  as 
my  change. 

[Here  the  title  of  it  was  read,'"  No.  335; 
The  Country  Journal ;  or  tbe  Craftsman,  by 
Caleb  Dan? era,  of  (Sray's-ion.  esq.  Saturday, 
January  2d,  1730 ;"  then  the  Hague  Letter 
was  read  thus,  «•  Extract  of  a  private  Letter 
from  tbe  Hague:  A  rumour  bath  been  for  some 
time  prif  ately,"  &c.  as  in  tbe  ioformation.] 

Att.  Gen.  I  shall  call  a  witness  or  two  to 
support  bis  evidence,  to  shew  that  a  great 
many  of  them  came  from  the  defendant's  shop. 
Call  John  Ibbot.    (John  Ibbot  appears.) 

Att.  Gen.  Look  on  that  paper,  where 
bought  yon  that? 

Ibbot.  I  bought  it  st  Mrs.  Dodd's. 

Att.  Gen*  Where  lives  she  ? 
ST 
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Ibhoi.  At  the  sign  of  the  Peacock,  wliboot 
Teinple*bar. 

Att.Oen,    Whenboogbt  youitf 

Ihbot.  On  the  2d  of  Januarv  last. 

Att,  Gen.  Did  you  boy  ft  of  ber,  or  her 
seryant  P— Ji6o^  Of  her  seiraDt. 

i^r^  Gtfii.  What  is  the  servant's  name? 

Ibbot.  Mary  Dewy. 

Att.  Oen.  Call  Mrs.  Ann  Dodd.  [Who 
appears.]  Had  you  at  any  time,  from  Mr. 
Franckin's,  the  paper  called  the  CraHsmaUy  or 
Country  Joomal? 

Mrs.  Dodd.  I  never  had  any  myself. 

Att.  Gen.  Have  you  ever  disposed  of  any 
of  tbem?— Mrs.  Dodd.  Yes.. 

Att.  Gen.  Who  had  them  for  you  ? 

Mrs.  Dodd.  My  man. 

Att.  Gen.  What  is  his  name? 

Mrs.  Dodd.  Henry  Goram  (or  Boram). 

Att.  Gen.  Had  you  any  more  of  them  in 
your  shop,  beside  what  Henry  Goram  fetched 
for  you  ? 

Mrs.  Dodd.   None,  that  I  know  of. 

Att.  Gen,  Had  you  any  of  the  Craflsman 
the  Sd  of  January  last?— Mrs.  Dodd.  Yes. 

Att.  Gen.  Wliom  sent  you  for  them  ? 

Mrs.  Dcn2^.  Henry  Goram. 
.    Att.  Gen.    Had  you  any  other  Craftsman 
besides  these  ?— Mrs.  Do<//  No. 

Att.  Gen.  Whom  paid  you  for  them  ? 

Mrs.  Dodd.  I  did  not  pay  him  myself;  but 
they  were  paid  for  by  another  of  my  servants, 
Mary  Dewy. 

Att.  Gen.  Did  not  you  order  it  to  be  paid 
toMr.  Francklinf-^Mrs.  Do^r^j.  Yes. 

Mrs,. Dodd  cross-examined. 

*  Mr.  Fasakerley.  Can  you  take  upon  yon  to 
swear,  that  all  the  Country  Journals  yon  bad 
came  from  Mr.  Fraucklin's? 

Mrs,  Dodd.  No:  They  might  fetch  them 
from  other  places. 

Mr.  Fazakerley,  Where  sent  you  for  them  ? 

Mrs.  Dodd.  To  Covent-garden,  to  Mr. 
Franckliirs  house. 

Mr.  Fazakerlcy.  Will  you  venture  to  say, 
on  your  oath,  that  you  sent  your  servant  to 
Mr.  FranckUn's  for  the  Craftsman  of  the  2d 
of  January  last? — Mrs.  Dodd.  1  think  so. 

Mr.  Fazakerletf,  Can  you  be  positive,  or  not, 
that  you  sent  for  this  particular  Journal  oi'Satur- 
Uay  the  2d  of  January  last  P 

Mrs.  Dodd.  I  cannot  be  positive  as  to  that ; 
but  I  used  to  giye  orders  to  fetch  in  these 
Journals  every  week. 

Mr.  Fasakcrley.  What  were  the  orders  you 
gave  them  ;  were  they  general  orders  every 
week?  Do  not  they  sometimes  fetch  them 
without  orders?— Mrs.  Dodd.  Yes. 

Mr.  Fagekerley.  Vou  do  not  know  from 
whence  they  fetch  tliose  without  orders? 

Mrs.  Dodd.  No. 

Mr.  Fazakerley,  Did  you  ever  send  for  any 
of  them  to  any  other  place  than  to  Mr.  Franck- 
tin's  ?— Mrs.  Dodd.  No. 

Att.  Gen.  Call  Henry  Coram.  [Who  ap- 
ptars.]    Whom  live  you  with  ? 


Goram.  With  Mn.  Dodd. 

Att.  Gen.  Do  you  fetch  newf- papers  Ibr 
herP 

Goram,  I  have  lately  fetched  for  ber  Ibt 
Country  Journal,  or  Craftsman. 

Att.  Gen.  Where? 

Goram,  From  Russel*8treet,  m  Covnt* 
garden,  from  Mr.  Francklin'a. 

Att.  Gen,  How  long  have  yon  continued 
to  do  HP 

Goram,  Above  a  year  and  a  half. 

Att.  Gen.  How  often  in  the  week  P 

Goram.  Once  every  Friday  evening,  when 
it  is  late. 

Att.  Gen.  Have  you  gone  every  Friday 
evening  to  fetch  them,  all  that  time  P 

Goram.  No,  I  cannot  say,  for  I  have  some- 
times missed. 

Att.  Gen.  Do  you  rememher  going  the  Unt 
day  of  January  being  New  Year's  day,  for 
the  Craftsman,  the  3d  of  January  last  ? 

Goram.  Yes. 

Att.  Gen.  From  what  place  P 

Goram.  From  Mr.  Francklin*s  in  Cofeat* 
garden. 

Att,  Gen.  What  day  did  you  fetch  tbeai<n? 

Goram.  I  told  you  on  the  Friday  night  ^ 
fore,  which  was  ^^ew  Year's  «iay. 

Att,  Gen.  To  what  plsce  did  yon  briD«^ 
them?— Goram.  To  Mrs.  Dodd's. 

Ait.  Gen  Were  they  pot  ioto  her  shop? 

Goram.  Yes. 

Att.  Gen.  Did  you  fetch  any  Cooofry 
Journals  of  that  day,  from  any  other  phioe? 

Goram.  No. 

Att.  Gen,  What  quantity,  think  yoo,  bid 
you  at  Mr.  Fraucklin's P 

Goram.  About  threescore  quires  a  wedr. 

[Cross-examined.] 

Mr.  Fazakerley,  You  said,  yon  cannot  ny 
that  you  fetched  every  week  the  CraftsiMo 
from  Mr.  Fraucklin's ;  how  comes  it  thst  job 
can  he  particular  as  to  this  Craftsmao  of  ibe 
3d  of  January  last  P  Have^you  any  tbiog  pw* 
ticular  to  make  you  remember  that  daj  ? 

Goram.  Yes ;  for  a  day  or  two  after  I  heard 
that  paper  had  given  offence,  my  mistree  ^ 
sired  me  to  recollect  when  I  had  them ;  vbich 
I  did. 

Mr.  Faxakirley.  Here  your  mistress  knows 
nothing  about  that  of  the  2d  of  Jaonarv;  pjv- 
hably  it  might  have  been  something  else  tbat 
your  mistress  desired  you  to  recollect;  Do 
>ou  know  of  never  another  paper  that  gsv« 
offence,  besides  that?  Therefore,  I  s«yt  ^° 
you  be  positive  that  yon  fetched  all  the  Crattf' 
man  of  that  day  on  l^riday  eveningP 

Goram.  Yes. 

Mr,  Fazaktrky,  Did  yon  know  of  any  wj« 
Craftsman  besides  Mr.  Franokho's?  Or  did 
you.  ever  know  that  your  mistress  boagbtwy 
Craftsman,  but;  from  Mr.  Francklia? 

Goram,  No. 

Mr.  Fazakerley,  Is  Blary  Dewy  f«iw"^ " 
Mrs.  Dodd  P 

Goram.  Yes. 
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Mr.  Tagakerley.  Did  not  she  seod  faer  for  the 
CralUmao  ?— Otfronr.  No. 

Ait.  Gen.  Call  John  Smith  (aforesaid)  who 
appears.  Look  on  that  paper.  [Here  another 
of  the  Craftsman,  of  the  Sd  of  January,  was 
prod  uced.]    W here  boa^h4  you  that  paper  ? 

Smith.  At  Mra.  Smith's  under  the  piazzas, 
mi  the  Royal  Exchange. 

Ait.  Gen.  Do  yon  remember  when  P 
Smith.  The  9lh  of  January,  the  same  morn- 
ing that  1  bought  at  Mr.  Francklin's. 
Att,  Gen.  Of  whom  bought  yoo  it  ? 
Smith.  Of  her  serf  ant. 
Att.  Gen.  What  is  her  name  ? 
Smith.  I  know  not. 

Att.  Gen.  Are  yoa  sare  that  is  the  same 
paper?— Srm^A.  Yes. 

Att.  Gen.    Did  yon  mark  it?— i^iM.    Yes. 
Att.  Gen.  Call  Mrs.  Ann  Pierce.    (Who 
apoears.)    Did  yon  keep  a  shop  formerly  ? 
Mrs.  Pierce.   Yes,  though  not  now. 
Att.  Gen.   How  long  ago  is  it  since  you 
kept  it? 
Mrs.  Pierce.  About  three  or  lour  months. 
Att.  Gen.  During  the  time  of  your  keeping 
a  shop,  did  yoo  sell  the  Country  Journal? 
Mrs.  Pierce.  Yes. 

Att.  Gen.  Where  bought  yoo  them? 
Mrs.  Pierce.  1  nefer  went  myself. 
Alt.  Gen.  Whom  sent  you  ? 
Mrs.  Pierce.  One  David  Davies. 
Att.  Gen.  To  whom  sent  you  for  them  ? 
Mrs.  Pierce.  To  Mr.  Francklin. 
Att.  Gen.  Can  you  remember  you  had  any 
Craftsman  of  the  9d  of  January  last? 
Mrs.  Pierce.  To  be  sure  1  had. 
Att.  Gen.  Who  went  for  them  ? 
Mrs.  Pierce.  My  man. 
Att.  Gen.  Did  you  ever  send  any  body  else  ? 
Mrs.  Pierce.  1  cannot  tell. 
Att.  Gen.  I  would  desire  yon  to  recollect 
who  fetched  those  of  the  8d  of  January. 
Mrs.  Pierce.  He  always  fetched  them. 
Att.  Gen.  What  number  bad  yon  the  3d  of 
January? 

Mrs.  Pierce.  1  cannot  tell  exactly  the  num- 
ber;  bot  I  have  generally  about  7/.  a  week  to 
pay  for  the  Craftsman. 

Ait.  G€n.  Did  you  pay  for  them  of  the  Sd  of 
January  ? 

Mrs.  Pierce.  He  had  abrays  about  7/.  a 
week,  or  upwards. 

Att.  Gen.  Bnt  do  you  remember  that  you 
paid  for  them  of  the  Sd  of  January  ? 

Mrs.  Pierce.   I  do  not  remember  that  in  par- 
ticular;  for  it  was  about  that  time  1  was 
married. 
Att.  Gen.   Did  you  pay  for  them  yourself? 
Mr*.  Pierce.  No:  bnt  my  servant^  David 
Davies,  dkl. 

[Cross-examined.]     . 

Mr.  Booik.  You  saifl,  you  did  not  always 
•end  your  man,  David  Davies,  for  them  ? 

Mrs.  Pierce.  You  are  mistaken ;  tor  I  said  I 
did. 

Mc,  Bootk.    Can  you  say,  on  your  oath, 


mistress,  that  yoo  paid  for  these  Craftsoum  the 
Snd  of  January  in  particnbr  ? 

Mrs.  Pierce.  I  shall  not  answer  yoo. 

Mr.  Boetle.  Who  bid  you  not  to  answer  me  ? 
Yon  shall  do  it. 

Mrs.  Pierce.  I  don't  know  yoo.  [Here  the 
Judges  reprimanded  her,  and  desired  her  to 
me  an  answer,  which  she  did  thus.]  I  be- 
fieve  I  paid  him  the  money  for  the  Craftsman 
of  that  day,  as  well  as  for  those  of  other  days. 

Mr.  JBoo//e.  Don't  these  papers  pay  duty  ? 

Mrs.  Pierce.  I  do  not  know. 

Mr.  Wiltft.  Call  David  Davies.  (Who  ap- 
pears.) Were  you  employed  by  Mrs.  Pierce, 
before  January  the  Sd,  to  fetch  in  her  Journals  ? 

Davies.  Yes. 

Mr.  Wilies.  Did  you  fetch  in  the  Craftsman 
among  the  rest  ?—Ilaviet.  Yes. 

Mr.  Willee.  Where  did  yoo  go  for  these 
Craftsmen  ?—Davief.  To  Mr.  Francklin's. 

Mr.  Wilies.  Did  you  go  any  where  else  for 
them  ?-^Davief.    No. 

Mr.  Wilies.  Can  you  remember  that  you 
fetched  the  Craftsman  the  Sd  of  January  last  ? 

Davies.  Yes. 

Mr.  lFi//e<.  You  did  boy  all  the  Craftsmen  of 
that  month  at  Mr.  Francklin's— I  mean,  all 
that  yoo  booght? 

Davies.  Yes. 

Mr.  Wilies.  When  yon  carried  the  money 
for  them,  to  whom  paid  you  it  ? 

Davies.  Sometimes  to  Mr.  Francklin,  and 
sometimes  to  bis  servants. 

Mr.  Wilies.  Can  you  say,  particularly  for 
the  month  of  January  last,  that  you  paio  the 
money  to  his  servants  ?—Dav{ef.  Yes. 

Mr.  Wilies.  Did  you  continue  to  pay 
weekly,  all  the  month  of  January  last,  for  what 
you  booi^ht  of  these  papers  ? — Uavies.  Yes. 

Mr.  Wilies.    Had  you  any  of  these  Crafta* 
man  any  where  else  that  month? 
Davies.  No. 

Mr.  Wilies.    Can  you  remember  how  many 
you  bought  of  the  Sd  of  January  last? 
Davies.  No. 

Mr.  Wilies.  How  much  psid  yon  a  week  ? 
Davies.  About  7/.  a  week ;  because  1  fetch- 
ed between  40  and  50  quires  weekly. 

[Cross-examined.] 

Mr.  Strange.  Can  you  recollect  so  exactly, 
as  to  tell  that  you  fetched  and  paid  for  the* 
Craftsman  the  Sd  of  January,  and  for  all  that 
month? — Davies.  Yes. 

Mr.  Strange.  How  can  yoo  be  so  particuhir 
as  to  that  month  ? 

Davies.  Because  I  did  it  weekly  before  that 
time. 

Att.  Gen.  There  is  another  thing,  which  I 
shall  name,  which  will  likewise  prove,  that  the 
defendant  published  the  Craftsman  of  that  day ; 
and  that  is  the  stamp-dut^,  which  is  one  shil- 
ling, paid  for  every  aldvertisement ;  and  here  I 
shall  shew  to  your  lordship,  that  he  paid  for 
the  duties  of  that  dav,  and  for  311  advertisements 
of  the  same  day,  which  is  exactly  the  number 
contained  in  that  day's  Craftsman.    Call  Mr. 
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Lvnois.  (Wboapiwan.)  Wbaioflkeraieyour 

Lunnk,  Ad  assttUoC  to  the  Regiiter  of  tbo 
Stamp-office. 

ML  Gen,  Do  yoe  know  uy  thing  of  fbe 
account  of  the  stamp-daties  at  the  office  ? 

Xmtfitt.  Yes. 

Att.Gen,  Have  you  the  book? 

Lunnii.  Yes. 

Ait.  Gen.  Produce  it.  (Here  it  was  pro* 
daced.)  Whit  is  thai  book  P 

Lunnit,  An  account  of  the  adf  ertisetneals  in 
every  paper. 

AU.  Gen.  Is  (hat  the  original  of  the  Stamp- 
pffine^bookP — Lunni$.    Yes. 

An,  Gen,  Yon  know  what  entiies  there  arc 
in  it  concerning  Bir.  FrancklinP 
•  '  Xvjifiti.  Yes. 

AtLGen.  What  are  these  entries? 

Xaitfiti.  They  are  from  about  IStb  of  May, 
1727,  to  this  time,  weekly  and  monthly. 

AU.  Gen.   Who  paid  tor  them  ? 

Lunnis,  Sometimes  Mr.  Fcancklin,  and 
loaietimes  his  servants. 

Att.  Gen.  Was  the  payment  made  in  his 
own  name  always  ? 

Xminu.  Yeif,  in  ir»s  own  name. 

Ait,  Gen,  Are  there  any  advertisements  that 
lelate  to  the  8d  of  January  last  ? 

Lunnii,  Yes,  38. 

Ait.  Gen.  Were  they  paid  for  ? 

XtMinis.  Yes,  in  Mr.  Fcancklin's  name. 

Att.  Gen.  Read  the  entry.  [Here  it  was 
read.  The  purport  was.  Received  the  d9tb  of 
Jnly,  ior  the  duty  of  88  advertisements,  &c. 
for  the  8d  of*  January  last.] 

Att.  Gen.  That  is  the  exact  number  iothe 
Craftsman  of  that  day. 

[Cross-examined.] 

Mr.  Strance.  Do  yon  receive  the  money  ? 

X»9iii».  No. 

Mr.  Strange.  How  can  yon  tell  that  he  nays 
it  then?  "^ 

iMnnis.  Beoanse  I  make  it  «p  to  bis  ac- 
*count 

Mr.  Strange.  Do  yon  know  it  youitelf  ? 

Imnnii,  No. 

"Mr.  Strange.  Ave  the  ^pem  faronght  to  the 
office,  and  are.  yon  the  person  that  receives 
them  ? 

Luntue,  I  am  liie  person  that  tekwa  in  and 
vegisters  the  number  of  the  advertisements,  and 
gives  a  note  or  an  account  thereof,  to  fainwdf, 
^  or  the  person  that  brings  the  papens. 

Mr.  Strange.  What  time  doea  the  act  felate 
to  the  advertisements  being  paid  ? 

Lunnii.  I  don't  know. 

Mr.  Strange.  As  you  make  out  the  warrants, 
«nd  keep  acoonnt  of  the  advertisements,  ex- 
plain it ;  what  is  its  nature?  Does  your  war- 
rant express  the  oomber  of  the  advertisements, 
and  the  sura  to  be  paid  for  them? 

Lunnii.  Yes. 

Mr.  Strange.  For  what  pnrpose  do  you 
make  it  out? 

Lunnis.  After  I  have  made  itont,  I  give  it 
•iMo  1^  Beoeiaer'a  officOi  and  tbw  iaio  tlie 
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ComptMUePs,  which  is  a  cheok  an  (beBc- 
ceiver's  office;  and  then  Mr.  Ffaooklia baths 
receipt  for  it. 

Mr.  Strange.  Who  receives  the  money  (« 
these  advertisements,  which  you  make  oat  iW 
warnaotfor? 

Lnnms.  They  at  the  Reeeiver's  office  ? 

Att.  Gen.  Call  Mr.  Webb.  <Wtio  appesn.) 
What  place  are  you  to,  in  the  Slamp-offioe? 

Webb.  A  clerk  in  the  Reoeiver'a  office. 

Att.  Gen.  Are  yon  a  sworn  deikP 

Webb.  Yes. 

Att.  Gen.  Can  you  givean  acoonnt  of  tnj 
receipts  had  of  Mr.  rrsMklin,  onacooaatof  to 
advertisements  the  3d  of  January  last? 

Webb.  He  had  one  ia  July  last. 

Att.  Gen.  Do  vou  know  if  the  adverliff* 
meats  of  the  Sd  of  Jaauary  were  iocladed  ia 
the  money  ?--ire66.   I  cannot  tell. 

Att.  Gen.    Jn  whose  name  received  yoait? 

Webb.   In  the  name  of  Mr.  Francklin. 

Att.  Gen.  Whether  or  not  did  you  leceire 
any  money,  on  the  account  of  his  advertise^ 
ments,  beiere  that  time  ? 

Webb.  Yes,  I  received  something  on  tbit 
account. 

Att.  Gen.    Was  it  a  long  time  before  ioly  ? 

Webb.   I  cannot  justly  r«»member. 
^    Att.  Gen.    How  much  was  it  yon  reeeirtd 
the  39th  July  f^Webb.  About  lol  18f. 

Att.  Gen.  Where  goes  that  receipt? 

Webb.  To  the  Comptroller's  office. 

Att.  Gen.  Call  Mr.  Scot.  (Who  sppesn.) 
What  is  vour  office  ? 

Scot.  1  am  in  the  Comptroller's  office. 

Att.  Gen.  Have  you  an  account  of  any  oio- 
ney  paid  on  account  of  advertiaementi  m  the 
Craftsman  the  2nd  January  last  ? 

Scot.  I  have  them  for  the  whol^  auntb ;  hat 
not  the  day. 

Att.  Gen.  What  come  they  U? 

Scat.  Ten  pounds  eighteen  sbilliagB. 

Att.  Gen.  in  whose  naocie  was  it  paid? 

Scot,  In  the  name  of  Mr.  Fraockhn. 

Att.  Gen.  Were  there  any  more  paynend 
Mate  f 'Scot.  Yes. 

Att.  Gen.    Who  said  them  f 

Scot.    1  cannot  tell. 

Att.  Gen.  On  whose  acoonnt  were  tkij 
paid  ?-~Scot.  On  l^lr.  Francklin's. 

Ait.  Gem.  iiave  you  got  any  warrsnti  f 

Scot.  Yes. 

Att.  Gen.  Have  yon  got  a  partieaisr  wsr* 
rant  for  every  month  ?—&6^.  Yes 

Att.  Gen.  Look  out  the  wairsst  ior  ae 
month  of  Jannaiy. 

Here  it  was  read.  The  pivport  was,  Tbjl 
there  was  received  10^  18«.  on  Mr.  VrdsuAMnt 
account. 

X.C.X  What  is  the  natuie  of  that  war- 

Scot.  It  is  a  warrant  gieen  from  «a«<wj« 
to  another,  containing  the  number  of  tie  ss- 
vastisements,  and  awBfor  the  duty. 

Ait.  Gen.  My  lord,  the  other  side  WJ 
owned,  <l|at  Ihore  were  difibttncfls  bstvtca  lu* 


SI9j 


JbralAid. 


A.  D.  17SI. 


[650 


ble  111M0IJ  aad  the  kiog  •f  Spaio,  becauM  w« 
^▼«  fully  proved  it ;  rat  tbev  My  we  luive 
diew»  no  evideace  of  anv  ditference  betweea 
bis  late  mijiesty  aad  bia  alliea,  and  tbe  kiim^  of 
Spain,  whieb  I  ap^ehend  we  have ;  Iboogb, 
IS  I  said  before*  it  m  not  material :  but»  if  tMy 
please,  1  ahnll  call  otber  witnesses  to  profe  it 
tartber ;  pniticalariy  differeooes  Klatiogtothe 
Duteb,  who  claimed  tlie  sole  trade  to  tbe  East 
ladies,  ezduam  of  all  tbe  subjects  of  tbe  em- 
peror, &c.  and  vet,  my  loid,  by  tbe  3(Mb  Arti- 
cle, Spain  stipalates  to  let  all  tbe  subjects  of 
die  emperor  enfoy  the  sane  priyileges  as  tbe 
Uoited  ProTiBcea;  wbich  is  an  iniraction  of 
tbe  trraty  o<*  Monster,  1648.  Call  Mr.  Pay- 
sant. 

Mr.  Taytant  appears. 

Att.  Gen.  Mr.  Paysant,  give  an  account  of 


Paymnt.  I  brongbt  tbem  from  my  lord  Har- 
linf^toa'a  office. 

Alt.  Gem.  What  is  their  import  ? 

Ba^$ant.  They  contaio  tbe  accesdon  of  the 
States  General  to  tbe  treaty  of  Hanover. 

Ait,  Gen.  Are  they  kept  there  ? 

Fmymni.  Yea.  > 

Ait,  Gen.  Is  tbe  Act  of  Accession  enrolled? 

Poysant.  Yes ;  but  this  is  the  original  one. 

Mr.  FoMakerUy.  My  lord,  1  ap[mbend  the 
enrolment  is  a  proper  evidence. 

Here  that  part  of  it  was  read  and  interpreted, 
(it  being  in  French)  which  complained  of  the 
iDfrsction  of  the  treaty  of  Monster,  made  in 
1648. 

AtL  Gen.  By  tliis  Act  of  Accession,  which 
WIS  about  a  tew  months  after  the  treaty,  the 
Dutch  insist,  that  it  is  wholly  their  right  to  en- 
joy the  sole  privileires  of  trading  to  the  East 
lodtcf,  exclusive  of  all  tbe  subjects  of  tbe  em* 
p^ror,  &o.  and  accordingly  they  enter  into,  or 
accede  lo  the  treaty  of  Hanover ;  which,  I 
think,  is  a  suflicient  evidence  of  difierences 
•obsitting  between  his'late  majesty  and  bis  al- 
liei,  and  the  king  of  Spain.  We  shall  not  take 
np  any  more  time  in  examining  other  witnesses, 
ibr  a  farther  proof  of  the  information  against 
the  defendant ;  having,  as  we  apprehend,  suf- 
fieieotly  proved  it  already. 

Ur.  FoMokerley.  VLj  lord,  and  gentlemen 
^tha  jury,  I  ua  eoonsei  for  the  defendant.  As 
the  king's  counsel  have  been  very  lonff,  and 
thoDght  nothing  unnecessary  ;  and,  iadeed,  I 
caDDot  help  saying,  that  I  think  a  great  deal  of 
wK>ar  and  pains  have  been  made  use  of,  to  shew 
that  tbe  defendant  is  guilty  of  the  fact  of  pub- 
lication ;  tnd  1  believe  it  was  only  to  give  a 
i^B**oaable  suspidott  thereof,  because  it  was  not 
iiofficieatly  proved  by  the  first  witness,  and 
|hey  have  spent  about  one  hour  and  a  half  since, 
^support  that:  ao,  gentlemen,  i  hope  that 
yoa  will  net  think  that  they  have  sufficiently 
proved  the  iaformation ;  and  that  you  will  not 
*^  an  what  the  first  witnesssays  as  a  fiiH 
^^h  whaiaasliabia  to n prosecutMB  aa  the 


But  I  uMrehcnd,  that  of  a  printnr 
is  difiereat  fioma  puMisfaer ;  and  that  a  prialer'a 
bosmeas  relatea  lo  all  the  sa^ects  of  tbe  king-* 
^om,  and  be  may  easily  be  imposed  upon.  Aa 
to  their  evidence,  you  wUl  find  that  they  en- 
tirely seem  to  lely  on  the  first  witness,  who 
saya,  he  went  to  Mr.  Francklin's  shop,  and 
that  he  was  buajr,  and  that  he  interrupted  hini 
by  asking  him  far  eome  of  the  Journals  of  that 
day,  and  thai  he  did  not  deliver  them  btaMelf. 
Now,  as  he  ashed  fer  Jonmals  in  general,  ao4 
did  not  tall  whose ;  and  that  he  waa  busy,  and 
did  not  deliver  any  to  that  vrilness,  nor  reeeivtt 
any  money  firom  nim ;  and  how  he  came  by 
these  Jonmak,  it  18  net  known;  he  might  ham 
some  in  his  podcet  that  he  ^fA  elsewto«,  and 
by  mistske  put  his  mark  to  them:  hesidcs, 
there  were  only  twoof  these  Joumala  prodooed. 
Aa  to  the  rest  of  the  witnesses,  they  are  only 
brooffbt  in,  in  order  to  endeavour  to  support 
this  first  witness's  evidence,  and  to  prove  that 
they  received  Jouraab  from  the  defeudam'a 
servants  only,  and  paid  die  money  to  them.  Aa 
to  t|^e  Stamp-office  accounts  or  books,  I  sup- 
pose they  only  shew  what  money  is  laiaed  to 
tbe  crown :  so,  gentlemen,  I  believe  it  will  de* 
pend  chiefly  on  the  evidence  of  tbe  first  wit« 
and  tbe  defendant  is  punishable  for  noon 


but  these  two  Journals  produced  (if  he  is  guiltjr 
of  that ;)  for  if  he  bad  sold  a  thousand  more,  it 
signifies  nothing  to  this  informatwn.  I  shall  not 
trouble  you  with  otber  observations  on  it ;  but 
only  take  notice  of  tbe  mat  conveniency  of 
puMisbiog  letters  of  this  kind,  and  other  newa. 
Gentlemen,  it  is  well  known  that  newapapera 
are  allowed  not  only  in  this,  but  in  other  na« 
tions ;  and,  indeed,  it  is  reasonable  that  private 
people  should  know  these  news  as  virell  aa 
others :  and  therefore,  when  we  are  under  a 
case  of  this  kind,  we  ought  not  to  be  strict  in 
scanning  things  that  come  from  foreign  parts ; 
for  to  do  so,  may  put  many  under  great  diffi* 
culties;  and,  indeed,  if  men  were  to  be  pn« 
nisbed  therefore,  it  would  be  a  great  meaaa  to 
have  no  news  at  all  published  ;  for  it  is  an  easy 
thing  to  scan  them  amiss :  and  therefore,  gen« 
tlemen,  when  yon  are  in  a  caae  of  this  kind, 
consider  bow  many  witnesses  ^ley  have  pro- 
duced against  the  defendant,  and  that  none  of 
them  proves  any  thing  hut  the  first,  on  whom 
(as  I  said  before)  they  seem  entirely  to  rely :  I 
hope  they  are  persons  of  veracity ,  or  else  they 
would  not  have  produced  tliem.  Next,  do  yon 
think  that  the  defendant  did  it  out  of  a  crimmal 
design?  And  1  think  it  is  preUy  hard,  unless 
this  seem  extremely  phun,  aad  unless  he  waa 
ofiending  in  his  mind,  as  the  counsel  on  tbe 
otber  side  have  alleged,  and  endeavoured  to 
make  out  (though,  1  think,  they  have  not 
proved  it)  Next,  I  would  have  you  take  no* 
tioe  of  this  information  in  tbe  general :  be  is  in- 
dicted of  two  oflRences ;  tbe  one  is  only  to  sap* 
port  tbe  other ;  tbe  second  be  is  not  guilty  of, 
beeause  they  have  produced  no  evidence. 
Again,  tbe  next  thing  they  have  proved  is  only, 
that  he  is  guilty  of  the  publication  (let  me  gat 
free  of  aa  muchai  I  caoi)  though  1  think  he  la 
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ItmoceDt.  Gentlemen,  yoa  cannot  bot  consi- 
der the  ef ideoce  that  bath  been  given  you ; 
and  therefore  I  bo(>e  yoo  will  not  think  that  he 
18  gniltv  of  any  tbin^  further,  1  mean  the  act 
of  pubhcation.  Next,  take  notice,  that  there 
ere  a  great  many  aggravations  in  the  informa- 
^n ;  60  that  if  you  find  tbe.Terdict  general, 
then  these  aggraTations  most  be  published  on 
record,  and  he  punbhed  for  them.  For,  first, 
in  the  information  ft  is  laid,  '^That  there  were 
several  difoences  and  controTersies  between 
his  late  majesty  and  divers  princes  and  foreign 
staites,  being  his  allies,  and  the  king  of  Spain." 
I'ahallnot  trouble  you  with  any  thing  con- 
cemingthb;  but  only  name  the  last,  to  wit, 
the  accession  of  the  Dutch,  which  leaves  it 
where  we  found  it ;  for  the  time  laid  in  the  in- 
formation was,  that  the  differences  were  ante- 
eedent  to  the  treaty  of  Hanover,  which  was 
made  the  SOth  of  ^ptember,  17S5.  But  the 
evidence  they  have  produced  is  about  a  year 
after  that,  to  wit,  about  August,  1726 ;  and 
probably  there  might  have  been  no  difference 
at  all  then.  I  shall  go  on  to  make  a  few  ob- 
aervations  on  the  rest  of  the  matter  chai^d ; 
to  wit,  **  That  he  intended  to  disturb  and  dis- 
quiet the  happy  state  of  the  public  peace  and 
tranquillity  of  this  kingdom,  and  likewise  to 
.traduce  and  vilify  the  administration,  and  his 
present  miyesty's  principal  officers  and  minis- 
ters of  state  ^^and  to  represent  them  as  persons 
of  no  integrity  and  ability,  and  as  enemies  to 
the  public  good  of  this  kingdom ;  and  likewise 
to  reflect  on  tb^king :"  Far  be  it  from  roe  to 
think  that  his  majesty  ought,  in  any  ^ise,  to  be 
reflecte<l  on ;  and  I  think  my  client  is  of  the 
same  opinion,  and  that  he  would  abhor  any 
thinfi^  to  the  contrary  ;  and  therefore  I  appre- 
hend, that  there  is  nothing  in  this  paper 
(take  it  in  the  strongest  sense)  that  shews 
any  desi^  of  reflecting  on  his  majesty;  and 
suppose  It  does  oik  his  ministers,  yet  not  one 
of  his  ministers  have  been  yet  mentioned,  on 
whom  the  reflection  is  said  to  be  made.  Some- 
times it  is  said,  that  a  reflection  against  the 
ministers  is.one.a£rainst  the  king:  but,  with 
aobmission,  I  tliink  it  is  not ;  for  princes  may 
aometimes  bav^he  misfortune  of  bad  ministers, 
as  well  as  private 'persons  have  the  misfortune 
ofbadsenrants;  but  1  believe  that  nobody  can 
imagine,  that  his  majesty  hath  any  such  mi- 
nisters. And  then  observe,  what  have  the 
king's  counsel  opened,  with  respect  to  the  pre- 
sent ministers  or  his  majesty  P  What  evidence 
have  they  ^ven  of  the  defendant's  reflecting 
on  these  ministers  in  the  Hague  letter  P  I  ap- 
prehend, there  hath  none  at  all  been  given,  but 
what  anttrely  depends  upon  the  construction  of 
ihat  paper  itself ;  .and  therefore,  in  cases  of  this 
kind,  the  question  is.  How  you  are  to  construe 
that  paper,  especially  when  there  is  an  infor- 
mation thereon  agaiost  any  person  supposed  to 
Jbe  the  publisher  hereof  ?  The  gentlemen  of  the 
Mher  side  have  tokl  you,  that  you  are  to  an- 
.derstand  it  in  the  same  sense  as  any  other  per- 
son does  ;  but  I  apprehend  you  are  not  to 
judge  io,  because  here  is  a  prosecntion  against 
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a  person,  wherein  (acts  are  undertaken  to  be 
proved,  which  if  done,  will  subject  the  pcnoa 
to  punishment ;  and  that  you  are  to  fiod  a  m* 
diet  according  to  the  evidence  laid  before  yov; 
for  there  is  a  great  difference  between  one  pe^ 
son's  reading,  understanding,  and  judging  of  it, 
for  his  own  information,  and  another's  doio^it, 
on  a  prosecution,  in  order  to  convict  or  acquit 
the  person  charged:  so  that  the  question  here 
is,  Whether  you  think  that  the  defendant  ii 
guilty  of  reflecting  upon  the  present  miuisten 
of  Great  Britain,  or  not,  upon  the  constnidioa 
of  that  paper,  and  upon  due  oonsideratioD  of 
what  follows  f  Though  I  think  he  is  not:  for 
you  have  heard  mentioned  to  yoo,  from  tbe 
several  treaties  opened,  as  well  as  from  the 
Hague  letter  itself,  that  there  are  several  coorts 
mentioned  as  well  as  Great  Britain ;  to  wit, 
Prussia,  France,  Spain,  and  Germany;  and 
that  the  words  '^certain  ministers"  may  btret 
relereuce  to  the  ministers  of  one  of  those  cooiti, 
and  not  to  the  court  of  Great  Britain :  and  I 
hope  you  have  a  better  opinion  of  bis  msjertv'i 
present  ministers  of  state,  than  to  think  that 
the  expressions  are  applicable  to  tbem ;  an), 
indeed,  when  you  are  to  iqake  a  constrodiM 
on  that  paper,  you  must  consider,  and  judge 
for  yourselves,  Whether  these  ministers  de- 
serve such  things  to  be  said  of  them,  or  notf 
And  I  hope  }rou  will  be  of  the  same  opinioo  as 
I  am  of ;  which  is,  that  they  deserve  tbem  not 
In  tbe  beginning  of  that  Ha^ue  letter  ibe 
words  are,  **  A  rumour  hath  been  for  some 
time  prhrately  spread  about,  that  a  misuodcr- 
standmg  will  soon  discorer  itself  between  ibe 
allies  of  Seville ;  and  that  certain  ministers  are 
endeavouri  ng,"^c.  The  gentlemen  on  tbe  other 
side  are  pleased  to  say,  that  these  words  **  ceruia 
ministers"  must  be  understood  of  tbe  mioinen 
either  of  Great  Britain,  or  France,  or  Spain ;  bat 
I  beg  leave  to  say,  that  no  such  inference  can 
be  naturally  drawn,  or  that  no  other  minislen 
of  any  other  court  can  be  intended  but  one  of 
these  three.  Then  the  letter  g;oes  on,  aod 
says,  **  that  certain  ministers  havinpr  at  length 
found  out,  that  too  close  an  union  with  Fraott, 
and  a  war  upon  the  foot  of  the  treaty  of  Serill^ 
is  quite  against  tbe  grain  of  the  people,  are 
endeavouring  to  bring  about  an  accommodaijoo 
with  the  emperor."  .  The  gentlemen  say,  that 
this  must  bo  applied  to  the  ministers  of  Great 
Britain  only.  Gentlemen,  I  believe  aaj  mi- 
nister of  any  court  whatsoever  must  be  of  thai 
opinion,  and  that  it  is  not  fitting  that  there 
should  be  a  war  on  the  foot  of  any  treaty;  and 
I  hope  that  all  tbe  ministers  of  ^^^^«^J^^ 
oourU,  are  of  the  same  opmion ;  tbougb  tbe 
gentlemen  would  fix  it  only  upon  tbe  ouatfter< 
of  Great  Britain:  nor  cian  1  see  how  it  can  he 
said  or  applied  to  our  ministers,  wbeo  the  ^ 
lowing  words  are  mentioned,  to  wit,  "  lh» 
certain  ministers  having  at  length  f<^<>i*^^r| 
that  too  close  an  union  with  France."  ^^J 
should  this  be  mentioned  as  a  reason  oMu 
being  applicable  to  the  ministers  of  Great  v^* 
tain  ?  Have  not  we  had  all  tliis  time  «>  a'* 
liance,  a  dose  aUiance^  with  Franct'  Aad  cai 
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I  be  8trao{|;tfaeiied  by  a  further  or  closer  al- 
aoce?    So  that,  I  think,  it  is  more  applicable 
o  the  mmistera  of  other  courts.    Gentlemen,  I 
V  ill  take  a  little  notice  of  what  the  king's  coao- 
«*l  said,  with  respect  to  these  words  **  certain 
ninisters."    They  told  yoo,  that  they  conld 
lot  be  andentood  to  refer  to  the  ministers  of 
i^rance,  because  that  these  words  *'  certain 
ninistera  baring  at  length  found  out,  that  too 
slose  an  union  with  France,  and  a  war,"  See. 
»xcladed  the  ministers  of  France;  thoaeh  I 
ippretiend,  as  I  hove  said  already,  that,  mm 
Lfaence,  they  are  more  applicable  to  the  minis- 
ters of  otiier  courts  than  our*s.    Then  they 
bokl  yoa,  that  these  words  **  certain  ministers" 
Boold  not  refer  to  the  minislers  of  Spain,  be- 
cause of  the  ill  effects  which,  the  letter  men- 
tions, would  follow,  on  endeavouring  to  bring 
about  an  accommodation  with  the  emperor,  one 
of  which;is  called  a  necessary  effect :    ''Ano- 
ther necessary  effect  (for  so  1  think  I  may  call 
it)  of  such  a  measure,  at  present,  will  be  a  con- 
junctwn  of  France  and  Spain;  and  a  certain 
court  may  have  the  mortification  to .  see  those 
two  courts  united  a^inst  them  more  strongly 
than  ever,  by  their  extraordinary  management," 
&c.     Gentlemen,  how  is  it  possible  to  apply 
this  to  the  court  of  Great  Britain,  or  its  minis* 
ters,  when  we  were,  at  the  same  time,  in  amity 
and  alliance  with  France ;  and  likewise  when 
there  was  an  alliance  or  treaty  entered  into  be- 
tween Great  Britain,  France,  and  Spain  P  Was 
there  any  likelihood  for  us  to  see  such  a  con- 
junction r    Agaiuy  the  king's  counsel  said,  that 
It  wouM  be  hard  for  us  to  tell  what  ministers 
were  meant  by  these  expressions:  to  this  I 
roust  answer,  that  I  think  it  will  be  very  hard, 
indeed,  to  make  a  publisher  liable  to  be  punish- 
ed, because  he  cannot  explain  or  make  out  a 
piece  of  foreign  news  sent  him ;   especially 
when  tbe  other  side  hath  got  all  the  treaties  of 
the  public  affairs  in  their  own  custody :  for  my 
part,  I  know  nothing  about  them,  and  I  am 
sure  that  my  client  kndws  as  little ;  and  there- 
fore I  don't  tliink  that  this  piece  of  news  is  any 
reflection  on  our  present  ministers,  especially 
if  yon  compare  it  with  their  actions  and  merits ; 
and  consequently  Tou  would  not,  I  hope,  make 
a  person  guilty  of  that,  when  you  cannot  say, 
tut  that  charge  is  the  least  applicable  to  them ; 
and  I  hope  that  ;fou,  and  every  person  here, 
bare  a  better  oninion  of  our  present  ministers ; 
and  therefore  hope,  that  yon  will  pot  such  a 
construction  on  it,  as  that  it  is  not  a  reflection 
on  them,  and  consequently  that  you  will  not 
find  the  defendant  guilty  of  publishing  any 
libel  against  them,  though  he  cannot  explain 
that  piece  of  foreign  news.    The  gentl^mfen  of 
tbe  other  side  say,  that  there  are  other  parts  or 
expressions  in  the  paper  that  give  a  light  to  it, 
such  as  Germanized  patriots :  I  don't  pretend 
10  understand  the  meaning  thereof,  and  I  hope 
you  will  as  little  pretend  thereto :  they  said, 
they  who  were  enemies  to  the  ministry  were 
called  so ;  but  as  they  have  given  no  evidence 
thereof,  you  are  not  to  take  notice  of  it.  Again, 
they  say,  thatth^  words;  '<oae  immediate 
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effect  majr  be  the  seizure  of  that  vast  pledge 
which  Spain  hath  at  this  time  in  her  hands*' 
serve  to  expbin  and  refer  to  the  court  of  Greal 
Britain,  though  they  have  given  no  evideoca 
thereof;  nor  do  1  see  why  this  should  beap^ 
plied  to  Great-Biiuin  only,  because  there  are 
other  courts  or  statea  that  liave  oonsiderabia 
stocks  and  effects,  that  may  be  applioabia 
thereto.     And  then  they  mentioned  another 
thing^,  which  they  wanted  to  make  the  ex« 
presaion  refer  to  Great  Britain,  which  is, "  that 
the  ministers  had  been  undoing  what  they  had 
been  doing  for  five  yeara  past ;"  which  thiy 
say  carries  it  back  to  the  treaty  of  Hanover, 
entered  into  in  September,  17S5 :  but  I  think  it 
proper  to  remark  to  you,  that  the  gentlemea 
themselves  have  acquainted  you,  that,  about 
that  time,  the  Dutch  were  as  much  dissatisfied 
as  we  were;  and  therefore  I  think  it  is  hard 
to  conjecture  whose  ministers  are  meant  by 
that  expression.    Gentlemen,  1  shall  not  trou- 
ble yon  with  further  observations  on  that  paper  ; 
but  leave  it  to  your  own  consideration :    only 
pbserve,    though   the  king's   counsel   were 
pleased  to  say,  that  the  Hasne  letter  was  of  an 
Bufflisb  growth,  yet  they  liave  not  proved  it 
to  be  so,  nor  h&vo  ^hev  told  you  who  is  the 
author  of  it;  though  I  think,  from  the  import 
of  it,  it  phuoly   appears  to  be  of  a  forekfii 
growth,  and  is  placed  under  the  article  of  fo- 
reigrn  news :  and  we  can  prove,  that  (if  we  had 
not  been  deprived  of  the  means  of  doing  it)  the 
letter  came  from  abroad  as  a  piece  of  foreign 
news :  for  yon  are  to  consider,  that  when  the 
defendant  was  aeized  upon  that  account,  the 
persons  employed  therein  broke  open  his  scru* 
tore,  and  bcarcbed  his  pockets,  and  took  away» 
in  a  most  unwarrantable  manner,  his  papers 
and  letters,  and  other  things,  which  they  still 
retain ;  and  amongst  the  rest,  this  Hague  let- 
ter, which  has  deprived  him  of  some  part  of  his 
defence,  by  disabling  him  to  produce  tha|  let* 
ter,  though  he  is  expected  to  produce  that  ori* 
ginal  letter  still,  which  is  impossible  to  be  done 
now;  therefore  we  expect,  when  vou  consider 
these  circumstances,  that  you  will,  in  pomt  of 
evidence,  expect  less  from  us,  and  more  from 
them.    1  shall  not  trouble  you,  at  present,  any 
further.     My  lord,  I  apprehend  they  have 
failed  in  the  description  of  their   pretended 
libel :  they  have  stiled  it  a  certain  falsf,  scan- 
dalous,  and  seditious  libel,  (intituled,  N"*  Sd5» 
The  Country  Journal ;  or,  the  Craftsman,  by 
Caleb  D'Anvers,  &c.)    I  apprehend  that  this 
number  2S5,  being  at  tbe  end  of  the  paper, 
cannot  be  the  title,  or  any  part  of  it ;  I  beliere 
.there  have  been  some  precedeilU  to  the  con- 
trary. 

L,  C.  J.  I  don't  know  how  yon,  or  any 
other  person,  can  distinguish  one  Journal  from 
another  after  a  better  manner ;  I  shall  not  go 
contrary  to  my  own  conscience,  nor  overturn 
the  opinion  of  those  before  me:  if  you  think 
otherwise,  yon  know  where  to  apply  to. 

Mr.  Booth,  My  lord,  and  gentlemen,  f  am 
also  couosel  for  the  defendant :  and  though  be 
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that  k  mm  nore  inmedkldy 
J  before  you,  aad  conoenied  io  this  pro- 
MetHioD  ;  ^ct  I  think  it  is  not  confined  to  nim 
noly*  Imt  will  extend  to  tiiingB  of  a  more  pnblic 
nature,  and   eooseqaently  to   the  public  in 
general ;  1  mean  Ibe  anppreaibn  of  the  liberty 
•f  tbe  press,  which  liberty  hatb  been  always 
asteenaed  as  a  great  prtfilegCt  and  of  great  w* 
vantage  to  this  nation :  that  this  pros^aiKion  is 
«f  su«  extent,  will  appear  froos  the  paper  itself 
complained   of,    and   the  eridence   relating 
thereto.    The  caae  bath  been  fully  opened  by 
llln  gentlemen  on  tbe  other  side,  with  many 
aggratations  pralendc4  to  be  attending  it ;  and 
these  aggravaliona  are  net  confined  to  thb 
impcr  only,  but  extend  to  all  the  other  newa- 
napeb  in  general:    and  should  I  bsTC  the 
liberty  to  mention  the  coiftmon  opinion  of  man- 
kind, witbrebtkin  to  this  weekly  Journal,  I 
believe  that  assertion  of  its  being  a  false,  scan- 
dabus,  and  seditinue  paper,  wonM  be  thought 
gTMiudless;  but  that  it  hath  tended  very  much 
la  then*  satisiaction,  in  Ibrekrn  and  home  af- 
lairs.    But  we  are  now  oon&ed  to  this  paper, 
which  is  dated  the  9d   of  January,    17S0. 
Gentlemen,  this  papr  contains  a  paragraph  of 
ftreign  news,  or  mtelfigenee ;    tor  such  are 
•AentiaKS  of  ane  to  those  whodeal  in  foreign 
trade:  now,  this  foreign  intelligence  complained 
of,  and  for  which  the  defendant  is  prosecnted, 
ia  not  poaitiTely  asserted  as  atrutb,  but  only  as 
n  saying ;   •<  A  nmour  hatb  been  for  some 
titne  aprcad  about  privately,''  Ike.    Besides, 
it  is  added  in  tlie  oonclaaion  thereof,  <<  I  cannot 
take  upon  me  to  justify  the  truth  of  this  report : 
bnt,  as  it  hatb  been  pretty  confidently  buzzed 
about,  f  thought  proper  to  let  yon  know  what 
is  said  upon  it ;  and  tf  it  shottld  appear  to  bare 
any  foundatbn,  you  ntny  expect  to  hear  further 
from  me  on  the  snlgect."  Gentlemen,  the  in- 
formation coataius  two  charges,  with  regard  to 
this  paper :    tbe  first  is,  tor  spreading  false 
news ;  and  the  second  is,  for  nnblisbing  a  false, 
acaadakms,  and  aeditioo^ltbel  agaiost  bis  roa- 
}eatjr*8  administration  of  tbe  government,  and 
against  his  principal  oficers  and  ministers  of 
atate,  and  alao  against  the  Treaty  of  Seville. 
Gentlemen,  as  these  things  are  only  asserted 
and  averred  in  tbe  inforanatien,  by  innaendoes, 
k  is  incumbent  on  them  to  prove  them :  and, 
in  order  to  this,  they  have  produced  this  news- 
paper, which  is  published  for  the  entertainment 
and  use  of  the  public,  containing  foreign  and 
home  news,  or  affairs ;  among  which  there  is  a 
paragraph  which  says,  (as  from  tlie  Hague) 


between  tbe  allies  of  ftville ;  and  that  certain 
ffiinisteri  are  endeavouring  to  bring  about  an 
accommodation  with  the  emperor."  This  is 
all  that  is  asserted  ;  for  all  the  rest  of  the  letter 
are  only  as  an  induction,  or  inferences  drawn 
from  the  supposition  that  8ucb*a  piece  of  intelli- 
genceistrue;  and  if  so,  then  it  says,  that  the 
conduct  of  these  certain  ministers  hath  been 
wrong  before,  and  bnth  occasioned  nunecessary 


oxpeooea  to  be  laid  out,  and  will 

ther  eipencca  to  be  laid  out  ;   and  adda,  « I 

am  far  from  designing  to  insinnato  frsai  bcMc, 

that  an  accommodation  with  the  empemr  ii  t 

wrong  measurs;  on  the  contrary,!  wish  kha4 

been   thought   a   right  meaanre  lonur  afp." 

And  in  ano£er  part  of  it  he  saya,  *^  aad  ihMgh 

it  must  be  confttsed  to  be  very  desirable  at  prt* 

sent ;    yet  it  seems  to  be  attended  with  v oj 

fatal  consequences,  and  almoat  insupcralile  «r> 

ficnitiea."    And  then  he  mentions  the  €0M^ 

qnenoes;  as  the  interruption  of  trade,  aadikc 

conjunction  of  France  and  Bpain  a^miasi  acer- 

tain  court,  in  general,  without  naming  it;  aatf 

adds  some  other  effects  or  oonacqoenoet;  b< 

then  these  efiecta  or  oonsequeneea  are  ail  i^n 

this  supposition,  that  these  certain  minirten^ 

bring  about  an  accommodation  with  tbe  m- 

peror;    though  he  adds,  at  the  coodofioo  tf 

the  letter  (as  1  said  before)  «<  tbatleanaottake 

npon  me  to  justify  the  truth  of  this  report ;  bit 

as  it  hatb  been  pretty  confidently  boczed  tbM, 

I  thought  proper  to  let  you  knoW  what  it  nid 

upon'  it ;  and  if  it  should  appear  to  have  uy 

foundation,  you  may  expect  to  hear  fofikr 

from  oae  on  the  snfyeci."    Now,  gentknai, 

tha  question  is,  who  are  meant  by  tbese  wordi 

*«  certain  ministers  P"  Aad  by  tbe  way,  tlMq[fa 

It  is  said  in  tbe  information,  tbat  this  piece  «f 

fbreign  news  was  a  high  refieetton  on  bb  pre- 

sent  nugesty,  yet  I  cannot  see  nny  thing  tbcraa 

hath  the  least  tendency  to  anch  areBce- 

tion  ;  nor  is  there  indeed  so  much  ss  tbe  won)  I 

majesty",  or  *♦  kinc  of  Great-Britaio/'  «r 
even  the  word  "  Britaia*'  itself,  in  aav  psrt  of 
that  letter;  norhaththeie  been  the  least  cfi-  I 
deuce  offered  to  yon,  that  it  does  any  ways  R*  | 
fleet  on  his  majesty ;  so  that  this  does  og(  M 
under  your  coashJeration :   and  this  beiog  \vi 
aside,  the  next  thing  to  be  known  is,  what  j 
ministers  these  are  that  are  meant  by  these 
words,   <*  and  that  certoin  ministerf  haiiBf 
at  length  found  out,  that  too  close  ao  oflioa  i 
with  France,  and  a  war  upon  the  foot  of  d»  I 
Treaty  of  Beville,  is  quite  against  the  gni> 
of  the   people,   are   endeavouring  to  bri^ 
nhant  an  acconsmodation  with  the  emperor. 
The  information  bath  averred,  that  hj  tboe 
words,  '*  certain  ministers,"  are  inipaed  m 
meant,  the  principal  officers  and  mioibtrfs  eo- 
ployed  and  entmsted  by  bis  present  majesty; 
but  who  are  they  then  ?  To  be  sure  it  wtl)  bm 
be  said,  that  the  paper  does  in  the  leaU  m»m 
them  to  be  onr  present  ministors ;  or  tbat  toy 
of  you,  I  hope,  hath  such  thoughts  oooccvffMf 
them,  as  to  believe  tbat  they  are  goiliy  of  tbrt 
which  is  charged  on  them  by  the  iaformiU<BB' 
nor  do  1  think  that  they  are  meant  *>!•** 
parts  of  the  paper ;    because  you  hare  beaw 
ah^dy,  that  these  things  may  be  sppiicd  t^ 
ministers  of  other  courts  aod  countries,  m  ^ 
as  England  or  Great-Britain.    The  paper  biw 
left  the  meaning  very  much  in  tbe  dtfk,  ^ 
to  a  conjecture  only  ;    for  it  may  refer  Jo  oae 
set  of  ministers  as  well  as  another.    '  .**5' 
gentlemen,  tbat  tbe  preteading  to  •^'^Ifjl 
determine  whose  miniatari  are  mesatbj  v^ 
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feneral  and  indefimte  wonh,  h  At  Ibe  Ixst 
»iilv  a  obnjectQUe.    And  wifh  sobraission  to  my 
oM^s  dtrectioDs  ind  judgment,  I  most  tell  yoa, 
tiat  with  relation  to  scandntl  or  sfttiider,  tbe 
aw  \%yn  il  doitpi  SB  a  rule  to  be  otMerved,  that 
;bere  are  two  things  necessary  :    the  first  is, 
that  the  person  of  whom  the  slander  is  used  or 
(poke,  ouf^t  tb  be  certain,  and  ou|;bt.not  to  be 
left  to  people's  imagination  or  conjecture  :  and 
tbe  next  thing  is,  that  the  slander  shall  be  en- 
dent  atid  plain  from  the  words  themselres,  and 
not  supported  by  any  innuendo ;   I  say,  they 
must  be  plain,  positire,  and  direct.    You  have 
been  told,  that   yon  are  to  understand  this 
paper,  as  every  common  reader  in  a  coffee- 
house;   bot^l  beg  leave  to  aay  that  you  are 
not ;  for  when  you  are  in  a  coffee-house,  you 
have  the  Kberty  to  conjecture  and  g^ess  at  tbe 
tneanhig  of  a  piece  of  news,  as  well  as  any 
other  person  there ;  and  nobody  can  be  sub- 
jected to  any  punishment,  if  you  are  mistaken 
therein :    but  when  you  are  liere,  in  a  court  of 
judicature,  you  roiist  consider  that  yon  are 
upon  your  oath,  and  that  you  are  not  to  take 
that   nbert^  to   conjecture  or  guess  at  the 
meaning  ot  things ;  because  if  you  happen  to 
be  mistaken  in    your  conjecture,   you   will 
make    him   gtiilty   of   the   criminal   charge 
which  he  it  accused  of,  and  subject  him  to  the 
punishment  inflicted  tbereon ;  and  you  are  like- 
wise to  consider,  as  I  hinted  before,  that,  in 
scandal,  tbe  law  requires  that  both  the  person 
slandered,  and  the  scandalous  words  them- 
selves, ought  to  be  certain,  and  not  want  in- 
nuendoes to  make  them  out ;   and  that  an  in- 
nuendo ought  neither  to  alter,  enlarge,  or  supply 
the  sense  of  the  words,  when  doubtful  or  de- 
fective, because  it  would  be  unjust :    And,  in- 
deed, whenever  an  innuendo  is  allowed,  in 
other  cases,  to  explain  a  doubtful  matter,  it 
should  be  rather  in  favour  of  the  person  ac- 
cused than  against  him,  especially  where  the 
words  spoken  may  be  applied  and  referred 
more  ways  than  one:    So  here  in  fixing  a 
meaning  on  the  words  ^*  oertain  ministers," 
which  the  information,  by  an  innuendo,  ex- 
plains to  be  the  principal  officers  and  ministers 
employed  by  his  present  majesty,  you  are  to 
consider  whether  these  words  may  not  be  ap- 
plied to  tbe  ministers  of  other  courts  and  coun- 
tries ;  and  likewise  to  consider,  whether  these 
words  "  certam  ministers,"  (so  understood  by 
the  informstion  to  be  his  majesty's)  are  to  m 
noderstood  or  meant  by  those  officers  or  mi- 
nisters employed  by  his  majesty  at  sea  or  land  f 
Or  are  tbey  his  ministers  at  home  or  abroad ; 
or  whether  they  are  his  officers  civil  or  mili- 
tary? Now,  1  say,  suppose  you  should  find 
this  parsgrapb  of  foreign  news  to  be  a  libel,  or 
a  scandal  thrown  upon  his  majesty's  officers 
and  ministers  (as  1  hope  you  will  not),  can 
you  say  or  declare  on  oath,  who  are  the  par- 
ticular persons  thus  slandered  or  defamed  f 
Bave  you  any  certain  rule,  by  this  paper  to 
guide  3^oor  judgments  ?  Can  vou  say,  on  yonr 
oath  with  any  certainty,  whether  these  officers 
sr  ministers,  so  defamed,  are  those  at  home 
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or  abroad,  or  civil  or  niiHtary  ?  Again,  I  sup- 
pose, for  ai^oment  sake,  that  though  you 
should  be  of  opinion,  that  this  piece  of  foreign 
news  is  a  libel  or  scandal  upon  his  migesty's 
officers  or  ministers  ;  yet  I  submit  it  to  you, 
whether  you  c>an  say,  on  your  oaths,  that  that 
piece  of  news,  contained  m  this  Journal,  does 
amount  to  a  false,  scandalous,  and  seditious 
libel,  as  it  is  asserted  and  averred,  by  an  in- 
nueudo's  in  the  information  ?  And  I  subniititto 
you,  with  ail  deference  to  my  lord's  judgment 
and  directions,  whether  it  is  not  incumbent  on 
them  to  prove,  that  that  piece  of  foreign  news 
fs  false,  scandalous,  and  seditious,  before  yea 
can  find  it,  by ^our  yerdict,  to  be  so?  And, 
indeed,  the  chief  thing  in  this  paper,  or 
letter,,  that  the  defendant  is  charged  with  in  . 
the  information,  is,  '*  That  a  rumour  hath  been 
for  some  time  privatfsly  spread  about,  that  cer- 
tain ministers  are  endeavouring  to  bring  about 
an  accommodation  with  the  amperor."  I  say, 
this  is  the  chief  thing  that  is  mentioned  in  the 
Hague  letter ;  thou^,  in  tbe  conclusion  of  it, 
it  is  said,  **  I  cannot  take  upon  me  to  justify 
the  truth  of  this  report."  For  all  the  rest  of 
that  letter  (as  I  said  before)  are  mentioned,  or 
set  down,  only  by  way  of  conclusion  or  infer- 
ence, that  such  and  such  things  will  be  the 
effect  or  consequence,  if  these  •*  certain  mi- 
nisters" can  bring  about  that  accominodation 
with  the  emperor.  Now,  let  us  take  it  either 
way ;  suppose  that,  at  the  time  of  the  publi- 
cation of  this  Hague  letter,  that  this  accom- 
modation or  treaty  with  the  emperor  bad  not 
been  brought  about;  how*  can  it  be  said  to 
be  false,  and  so  on,  when  the  letter  does  npt 
affirm  it  for  a  truth;  but  only  says,  "  that,  a 
rumour  hath  been  for  some  time  privately 
spread  about,  that  certain  ministers  are  endea- 
vouring to  bring  about  an  accommodation  with 
the  emperor;"  and  adds,  in  the  conclusion  of 
it,  *•  that  be  cannot  take  upon  bim  to  justify 
the  truth  of  this  report."  And  then  letjus  sup- 
pose, that  they  wefte  endeavouring  to  bring 
al)Out  that  accommodation  or  treaty  with  tbe 
emperor;  and  that  it  was  actually  brougbt 
about  and  cobcluded  about  the  time  of  the 
publication  of  that  letter,  which  was  in  the 
year  17S0;  then,  to  be  sure,  the  allegation  was 
true,  and  therefore  could  not  be  false  %u^  scan* 
dalous,  or  seditious.  As  to  that  accommoda- 
tion or  treaty  with  the  emperor's  being  true,  I 
hope  we  shall  give  you  full  satisfaction,  not- 
withstanding the  great  difficulties  that  the  de- 
fendant at  present  labours  under:  We  shall 
Cive  you  the  best  evidence  that  the  nature  of 
Slings  will  admit  of,  and  which  is  alwavs  al- 
lowed to  be  sufficient ;  for  there  are  some  tbiogs 
which  are  self-evident,  and  there  are  some  things 
that  carry  in  them  what  every  body  knows. 

£.  C.  J.  I  don't  altogether  know  what  you 
aim  at :  I  should  he  glad  to  know  how  you 
would  really  understand  these  expressions. 
Andes  for  your  saying,  that  you  can  prove 
what  is  charged  on  the  defendant  to  be  trae^ 
it  is  my  opinion,  that  it  is  not  material  whether 
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the  facts  charged  in  a  libel  be  true  or  false,  if 
the  prosecution  is  by  indictment  or  information  ; 
and  that  writing  or  printing  may  be  libellous, 
though  the  scandal  is  not  charged  in  direct 
terms,  but  only  ironically ;  or  although  there 
be  onl)r  the  initial  letters  of  the  name,  or  even 
a  fictitious  name,  if  the  jury  plainly  (lerceives 
it  to  point  at  a  particular  person ;  and  that 
not  only  the  contriver  and  procurer,  but  even 
the  publisher  of  a  a  libel,  are  punishable ;  and 
that  even  a  private  roan's  character  is  not  to  be 
scandalized,  either  directly  or  indirectly ;  be- 
cause there  are  remedies  appointed  by  the  law 
in  cai>e  he  has  injured  any  person,  without  ma- 
liciously scandalizing  him  in  his  character : 
And  much  less  is  a  magistrate's,  minister  of 
state,  or  other  public  person's  character  to  be 
stained  either  directly  or  indirectly ;  because 
the  law  hath  pointed  out  another  remedy  than 
publishing  libels,  if  they  have  injured  any  per- 
son, either  in  a  public  or  private  capacity ;  and 
the  law  always  punishes  libels,  even  among 

{irivate  persons,  because  they  flow  from  ma- 
ice,  and  tend  to  create  disturbance,  quarrels, 
and  revenge  between  them,  their  families  and 
kindred,  and  disturb  the  public  peace :  And  the 
law  reckons  it  a  greater  offence  when  the  libel 
is  pointed  at  persons  in  a  public  capacity,  as  it 
is  a  reproach  to  the  government  to  have  cor- 
rupt magistrates,  &c.  substituted  by  his  ma- 
jesty, and  tends  to  sow  sedition,  and  disturb 
the  peace  of  the  kingdom:  Therefore,  I  shall 
Dot  here  allow  of  any  evidence  to  prove  that 
the  matters  charged  in  the  libel  are  true ;  for  I 
am  only  abiding  by  what  have  been  formerly 
done,  in  other  cases  of  the  like  nature,  if  you 
think  it  wrong,  apply  to  the  Court,  and  they 
will  do  you  justice. 

Mr.  Booth.  My  lord,  then  I  must  submit  it 
to  your  lordship,  whether  this  will  not  tend  to 
the  utter  suppression  of  the  liberty  of  the  press, 
ivhich  )iath  been  so  beneficial  to  tbe  nation  in 
general.  And,  my  lord,  I  humbly  apprehend, 
though  a  publisher  of  news  happens  to  be  mis- 
taken in  what  be  publishes,  it  cannot  be  called 
malicious  nor  seditious,  especially  when  no 
particular  person  is  mentioned ;  but  only  an 
error,  committed  through  ignorance,  or  misre- 
presentation of  his  correspondents.  Again,  my 
lord,  if  the  defendant  is  not  allowed  to  bring 
in  his  evidence  that  some  parts  of  his  news  are 
true ;  then,  if  he  is  found  guilty,  he  is  found 
guilty  of  all  that  is  charged  on  him  in  the  in- 
formation, though  he  is  only  guilty  of  part 
thereof.  I  think  this  evidence  will  be  allowed 
lietween  particular  persons,  with  relation  to 
their  private  afiairs ;  for  they  will  not  be  found 
guilty  of  the  whole,  when  they  are  only  guilty 
of  a  part;  and  why  should  not  the  same  be  al- 
lowed with  rbspect  to  public  affairs?  As  the 
^Star  Chamber  is  now  abolished,  I  don't  know 
how  far  that  doctrine  may  be  adhered  to.  I 
should  be  s;lad  to  have  one  instance  or  autho- 
rity of  this,  and  of  there  being  no- need  to  prove 
news  to  be  true :  and  also  where  a  publisher 
of  news  is  not  allowed  to  say  that  this  piece  of 


news  is  true,  because  it  relates  to  the  poUie  af- 
fairs of  the  nation.  Is  there  no  distinGtioo  to 
be  made  between  false  news  and  true  nevs; 
and  cannot  we  now  animadvert,  or  Uke  iratiee 
of  public  affairs,  and  insert  them  in  the  papen, 
as  well  as  formerly  ?  If  this  is  the  case,  it  mil 
be  of  dangerous  and  fatal  conaequeoce  indeed, 
if  matters  of  state,  or  public  affairs,  are  sot  to 
be  meddled  with,  or  inserted  in  the  news-papm, 
notwithstanding  they  are  true,  but  at  tbe  penl 
of  him  that  does  it?  They  may  as  well,  &t 
once,  take  away  the  liberty  of  the  press ;  aod 
then  we  shall  all  live  in  darkness  and  igoonnce, 
which  may  occasion  disorders  enough  in  (be 
nation.  Therefore,  I  submit  it  to  yonr  lord- 
ship, whether  this  will  not  be  of  dangeitMS 
consequence,  to  punish  a  person  for  poblishio^ 
true  news  as  well  as  false  ;  and  whether  it  can 
be  justly  said  in  tbe  information,  that  tbe  de. 
fendant  intended  to  publish  false  news? 

Mr.  Strange.  My  lord,  I  beg  leave  to  call  i 
witness  or  two.  It  was  insiooated,  by  tbe 
gentlemen  on  the  other  side,  that  tbe  extiadof 
the  Hague  letter  was  of  the  growth  of  oar 
own  country  ;  and  put  it  upon  us  to  prove  tbat 
it  came  from  tbe  Hagne,  by  producios:  ibe 
letter  itself.  My  lord,  in  order  to  take  offtbit 
imputation,  it  vvill  be  necessary  to  shew,  tint  • 
they  have  pot  it  out  of  oar  power  to  do  so; 
therefore  our  evidence  will  be,  u  the  firstphce, 
to  shew,  that  when  the  defendant,  Mr.  Frinck- 
lin,  was  taken  into  custody  by  the  messengvn, 
thev  broke  open  the  defendant's  scrutoire; 
and,  I  think,  they  also  searched  his  pockets, 
and  took  away  bis  papers,  and  among  wbicb 
were  letters,  and  this  amongst  the  rest.  Tbe 
next  part  of  oiir  evidence  shall  be  to  prove,  u 
have  been  opened,  that  we  have  published  tnie 
news,  and  not  false,  as  is  charged  in  tbeiDfor- 
mation ;  and,  indeed,  tbe  information  ooght 
rather  to  have  been  for  forestalling  trueoens, 
and  not  for  publishing  false  news ;  for  tbe  en- 
deavouring  to  bruig  about  that  accomuiodatioD 
with  the  emperor  took  effect :  for,  my  lord,  »^e 
will  shew,  that  we  applied  kk  a  public  maocor, 
that  the  defendant  might  be  at  liberty  to  uke 
copies  of  the  treaties  of  Hanover,  Seville,  afld 
Vienna,  in  order  to  make  use  of  them  atbs 
trial ;  and  when  we  had  taken  all  proper  me- 
thods to  have  copies  of  them,  we  were  loW  \hti 
the  treaty  of  Vienna  was  a  secret  one,  aadjBtft 
yet  made  public,  and  consequently  notenrulW 
in  any  of  the  public  offices ;  and  that  no  copy 
could  be  given  of  it,  to  produce  in  court: 
when  we  have  proved  this,  we  hope  it  ^''' ** 
sufficient  to  shew,  that  we  have  not  publisbe^ 
false  news,  as  chained  in  the  information ;  tf" 
pecially  os  we  have  done  all  that  can  he  doD^ 
in  order  to  produce  a  copy  thereof- 

Call  WiUiam  Ayert.   (Who  oppe«w) 
Mr.  Strange.    Do  you  know  the  dcfeinUD^ 
Mr.  Francklin  ?— Afters.  Yes. 

Mr.  Strange.  Were  you  present  w^^^^]^ 
taken  into  custody,  for  publishing  tbe  Cr«l»»* 
man  the  2d  of  January,  1730  ?        , 
Jyert,    Yes. 
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Mr.  Sir^nge,  Will  yob  give  an  account  of 
^rbat  happened  ? 

Ayers.  The  messengers  came  to  my  boose, 
lor  I  was  a  constable,  and  desired  my  assis- 
tance, to  so  with  th^m  to  Mr.  Franckiin's, 
'vrhieh  I  did ;  and  ibey  'searched  tor  pspers  in 
bis  bouse  and  shop,  and  they  broke  open  his 
scrutoire,  and  took  ^way  what  papers  they  could 
find  ;  and  Mr.  Fraockrio  desired  them  to  lea¥e 
soma  of  the  papers,  because  they  would  be  of 
service  to  him,  but  not  to  them;  but  they 
would  not,  but  took  them  away. 

miu  Strange,  Did  he  endeavour  to  8a?e  his' 
papers  as  much  as  he  could  ? 

lAyers.  He  did  not ;  but  his  wife  endeaf  cur- 
ed to  do  it,  by  snatching  at  them,  though  to  no 
purpose. 

Air.  Strange.  Did  they  search  his  pockets? 

fivers.  1  did  not  observe  them  do  that. 

Mr.  Strange.  Did  they  suflar  him  to  take  an 
so^nnt  of  these  papers,  in  order  to  know  what 
tbey  were?— ^yers.  No. 

Mr.  Strange.  Do  you  know  what  they  did 
witb  these  papers  P — Ayert.  No. 

Mr.  Strange.  Did  you  go  along  with  them  ? 

Jhert.  Yes. 

Mr.  Strange.  Did  you  know  they  were  mes- 
sengeraP 

Ayere,  Yes  ^  be  shewed  me  his  authority, 
and  told  me  that  he  was  the  king's  messenger. 

Mr.  Strange.  Hath  Mr.  Pranckiin  had 
them  again  ? — Ayert.  1  believe  not. 

Mr.  Strange.  Hath  be  asked  for  them  P 

Ayert.  I  know  npt. 

Mr.  Strange.  Were  they  sealed  np  or  not  P 

Ayert.  I  cannot  remember  that. 

Mr.  Strange.  Waa  Mr.  FrancklioNdesired  to 
•ethis  seal  to  them? 

Aytrt.  1  cannot  be  sure;  but  I  believe  be 
was  not  desired  to  do  so. 

Mr.  Strange.  Where  were  these  papers 
IbundP 

Ayerg,  I  think  they  were  in  the  one  end  of 
the  shop ;  they  were  wrapped  up  in  a  bundle. 

Mr.  strange.  Was  the  inside  of  them  print- 
ed ?— >u^yers.  1  know  not. 

Mr.^lmsjre.  CaUThomas^Rawlius.    (Who 

Att.  Gen.  JAj  lord,  I  find  that  they  are  to 
call  this  witness  to  prove  that  they*  desired 
copies  of  the  Treaties ;  which  is  to  no  purpose, 
and  cannot  be  allowed. 

L.  C.  J.  I  am  very  well  satisfied,  that  1  can- 
sot  admit  it. 

Mr.  Strange.  My  lord,  it  is  only  to  shew, 
that  the  Hague  letter  was  not  a  piece  of  false 


Att.  Gtn.  My  lord,  did  ever  any  man  think 
it  necessary  tp  prOve  every  part  of  the  libel, 
when  it  is  no|  material  whether  the  matter,  or 
scandalous  words,  or  news  in  the  Hbel,  be  true 
or  fiilse,  or  charged  in  direct  teroos  or  not ;  or 
whether  the  persona  be  named  or  only  pointed 
ai,  as  have  been  already  hinted ;  though  Mr. 
Bootle  has  calleil  on  me  to  shew  some  autho- 
rity or  precedent  for  some  of  these  things  ?  I 
do  say,  that  on  the  caacs  mentioned  in  the  5th 


of  Coke's  Reports,  p.  125,  and  also  in  Ho- 
hart's  Reports,  p.  215,  and  5th  of  Modern  Re- 
ports, p.  1G7,  and  9tb  of  Coke's  Reports,  p.  59. 
The  first  says.  That  every  libel  is  made  either 
against  a  private  man  or  against  a  magistrate,  or 
public  person :  if  it  be  made  against  a  private  per- 
son, it  deserves  a  severe  punishment ;  and  it  it  be 
made  against  a  magistrate,  or  other  public  per- 
son, that  is  still  a  greater  offence,  and  deserves 
a  greater  punishment;  because  this  concerns 
not  only  the  breach  of  the  peace,  but  is  a  scan- 
dal to  the  government.  The  other  Reports 
take  notice  of  the  other  points  which  I  have 
mentioned  :  and  I  must  say,  that  it  would  be 
the  most  absurd  thing  in  the  viorld  to  imagine, 
that  the  law  had  taken  a  better  care  of  the  cha- 
racter of  a  private  person,  than  of  a  magistrate, 
or  public  person,  employed  and  entrusted  by 
his  majesty  in  the  affiiirs  of  state.  Therefore, 
I  submit  it  to  your  lordship,  whether  such  an 
evidence,  to  prove  that  the  news  published  is 
true,  ought  to  be  admitted. 

L.  C.  J.  I  have  given  Mr.  Bootle  my  opi- 
nion already  about  it ;  and  if  it  is  not  according 
to  their  liking,  they  *know  where  to  apply  to 
have  it  rectified. 

Mr.  Bootle.  My  lord,  in  effect  it  bath  been 
called  an  absurdity  to  think,  that  speaking  the 
troth  of  any  magistrate,  or  other  public i>erson, 
in  the  news,  can  go  un punish e<1 ;  because  if 
that  magistrate  or  pnhlic  person  have  done  any 
injury,  then  it  was  said,  that  there  is  a  remedy 
provided  another  way  than  by  publicly  expos- 
ing him,  and  defaming  his  character ;  as  well 
as  there  is  a  remedy  provided  for  having  satis- 
faction of  a  private  person  for  any  injury  done 
by  him,  without  scandalizing  him,  directly  or 
indirectly,  in  any  public  paper.  But  I  should 
be  glad  to  know  how  it  must  be  gone  about: 
for  example^  here  is  a  principal  minister  of 
state,  that  hath  injured  a  |>erson  that  is  a  pub- 
liblier  of  a  paper ;  where  can  he  have  redress, 
stt)#no8ing  the  parliament  not  sitting  P 

X.  C.  J.  1  am  of  the  same  opinion  as  before. 

Sol.  Gen.  I  thought,  that  reallv  suth  athing 
as  that  would  not  have  been  Uken  notice  of; 
because  it  is  plain  to  every  person,  that  we 
have  a  remedy  against  a  minister  of  state,  aa 
well  as  against  any  other  man,  without  defam- 
ing him  publicly ;  and  likewise  any  author, 
printer,  or  publisher,  or  other  person,  may  ap- ' 
ply  to  a  proper  place  for  a  remedy  against  him, 
if  they  think,  that  any  court  or  jury,  have  not 
done  them  justice. 

Mr.  Noel.  My  lord,  I  beg  leaveto  say  a  few 
words  on  the  defendant's  behalf,  it  is  well 
known,  that  the  design  of  this  paper  of  the 
CraAsman,  which  is  published  weekly,  is  to 
entertain  and  benefit  the  public,  and  I  believe  it 
has  answered  these  ends:  And  1  hope  the  jury 
will  consider  the  intention  thereof,  with  the  cir- 
cumstances and  inconveniences  that  the  printer 
or  publisher  of  newspapers  lie  under ;  and  I 
hope  you  will  consider  tiie  defendant  only  as  a 
collector  of  news,  from  all  parts  of  the  country, 
and  likewise  from  foreign  parU,  for  the  ad- 
vantage of  those  people  here  that  trade  to  and 
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from  those  pari;^;  ami  that  it  is  poflBiblcfQi: 
thedefeDdaoi's  oorrespoiiuentSy  after  all  the  care 
they  have  taken,  someticnea  to  be  a  httle  oif4r 
taken  in  their  iptclligrenfse,  or  not  so  correct  ip 
wordings  them  as  they  oiiy ht  or  mi^t  be,  vf  ith« 
Qiit  any  intention  or  mahcioiis  desi^  of  injury 
to,  any  person ;  and  therefore,  if  such  thiogs^ 
vere  to  be  a] ways  punctualiy  and  precisely 
scanned,  and  the  printers  and  publishers  thereof 
prosecuted,  and  subjected  to  panishroent,  it  wil) 
oe  of  very  dangerous  consequence ;  becaase  we 
should  not  have  any  intelligence  or  n^H^s- 
mpers.  at  all,  and  consequently  be  ignorant  of 
vbat  happens  daily  at  nome  or  abroa4,  and 
thereby  occasion  an  interruption,  in  tra(l||esobe» 
lieficiai  to  this  nation.    Besides, it  is  hoped|tbal; 

Sou  will  consider,  that  this  piece  of  news,  in 
le  Hague  letter,  is  not  laid  down  as  a  truth 
to  be  depended  upon,  hut  only  as  a. rumour  that 
liad  been  spread  about  ii|  that  place:  Aad  the 
ifriter  of  the  letter  adds,  in  the  conclusion 
thereof,  that  he  does  not  take  upon  him  to 
justify  this  report;  .and  that  if  it  should  appear 
to  have  any  foundation,  he  should  bear  further 
i£om  him.  Again  you  will  consider,  as  have 
been  ah-eady  mentioned  to'  you,  that  the  parts 
of  the  aame  are  applicable  to  other  courts,  and 
that  it  cannot  be  applicable  to  Great^Britain,  or 
i^  ministers,  without  innuendoes,  which  are 
i|pt\to  be  nsed  in  prosecutions  for  slander  or 
scandalous  words.  Also  consider,  that  they 
oould  not  draw  au  innuendo  in  the  information 
to  include  his  present  majesty ;  nor  have  his 
Qsunsel  pretended  to  shew  any  evidence,  that 
the  Hague  letter  had  any  tendency  to  reflect 
that  way ;  and,  indeed,  the  innuendo  to  include 
liis  ministers  is  yrery  farfetched, and  very  mitch 
Arced.  Besides,  the  writer  of  that  letter  does 
wfon  to  approve  of  these  certain  mioistsrs  mea* 
Sfires  of  endeavonring  to  bring  about  an  ac- 
commodation with  the  emperor,  by  saying, 
**  That  it  most  be  confessed,  that  these  mea- 
sures are  very  desirable  at  present."  So  that, 
upon.the  whole,  I  cannot  see  that  the  letter  is 
applicable  to  our  ministers,  or  that  it  contains  a 
libel  upon  them,  or  that  it  any  ways  aoawers 
their  character;  and  I  hope,  gentlemen,  that 
you  will  be  of  the  same  opinion  in  your  verdict. 

Mr.  Tajflor.  My  lord,  I  hope  your  lordship 
ivill  likewise  indulge  me  with  a  very  few  words 
on  the  behalf  of  the  defendant :  As  the  go* 
▼ernment  is  concerned  in  this  cause,  so  the 
liberty  of  the  subject  is  also  greatly  concerned 
therein.  The  facts  wliich  you,  gentlemen,  are 
to  try,  are,  whether  the  defendant,  Mr.  Franck- 
lio,  printed  and  published  this  paper ;  and  whe- 
ther yon  can,  upon  your  oath,  say,  that  it  is  a 
fake,  scandalous,  and  seditious  libel ;  and,  for 
that  end,,  it  will  be  necessary  that  you  take 
the  paper  into|yottr  serious  consideration,  not  as 
it  is  inserted  in  the  information,  with  al  great 
number  of  innueudos,  but  as  it  was  orii^inally  ; 
'  and  see  if  it  contains  any  scandalous  reflecdoos 
09  our  present  ministers  particularly.  Gentle- 
men, it  is  not  sufficient  to  say,  that  the  infor- 
mation is  a  libel ;  but  you  are  to  judge  of  its 


beipg  900  by  th^  words  theimel  v^  aniat  tbef 
stand  in  the  paper  abstiai^fce^  ivtun  tbeii^ 
nuendos;  and  1  do  say,  that  it  will  be  io^ 
sible  to  find-  it  e  libel  <)p  our  firesenl  mini^ 
if  you  judg^  of  it  so;  for  thece  ai^  so  luch 
words  therein  as.  the  n^ioist^v  of  GreatrBritaia ; 
I,  believe  there  ar/e  no  less  than  thirty  serea  ia- 
nuendos  in  this  inforination,  and.  j.^^  casiM 
find.it  a  libel  whenstn^  with  t)i«fl^iDOQeedai. 
Gentlemen,  in  the  former  p^ut  of  i|,  yon  will 
be  pleased  to. observe,  that  ttiey  say,  tbattk 
defendant  is  a  constant. pubUsbcr  of' these  bbek; 
and  yet.  they,  h^re  not  proved  thafUso  mnckv 
one  of  them  was  ever  sold  h^  the.  defeodtaf 
himself^  And»  geotlemen,  with  respect  ts  tlie 
iopuendos,  it  is.  to  be  observed,  that  there  vm 
a  famous  cause  in  king  Charles  the  ssconPs 
tioie.  In  the  14th  Mnf^  lil69,  there  wiit 
Writ  of  Error,  and  the  judgment  or.  senteooeie- 
versed ;  and  their  lordships  declaffidi  thai  id- 
nuendos  ought  not  to  be  allqwed*  Noc  are  yos 
to  understand  it  here,  on  oath,  as  you  may^ 
in  a  cofiee-house  by  conjectures;  tberefsiel 
hope,  upon  consideration  of  these  things,  thst 
you  will  not  find  this.pieoe.of  Jiews  aJibn. 

Att.  Gen.  My.  lord,  I  beg  leave  t».  make  t 
short  reply,  not  for  what  they  have  said,  nor  ftc 
our  want  of  proof;  but  I  thuik  some  thisgs 
very  strange  which  they  have  insisted  00.  Ose 
of  them  is,  that  there  is  not  suffioieot.  proof  of 
the  publication  of  this  paper.  As  to  .that,  I  ^ 
leave  to  say,  that  I  never  saw  tb«  publiestiofl 
of  a  paper  more  clearly  proved  ;  and  I  beUeie 
they  never, saw  it  themselves,  in.  any.instaaee 
whatsoever ;  Ibr  your  lordship  may.  refflemiier, 
that  Mr.  Smith,  the  first  witness,  swears,  that 
he  applied  to  the  defendant^  Mr.  Francklia 
iiimselfV  when  he  was  in  his  shop,  and  fsfced 
for  six  Journals  of  that  day,  the  9th  of  Jaaasrj, 
1780,  and  two  of  the  Saturday,  belbre;  aod 
that  the  defendant  ordered  his  servant,  tbeoiB 
the  shop,  to  deliver  them  to  Mr.  Smith,  wbieh 
he  did ;  and  the  servant  received  the  moej 
for  them;  and  therefore  his  ordering -bis  iff- 
vant  to  deliver  them,  is  the  saode  as  if  he  bid 
delivered  them  himself;  there  cannot  bt  « 
clearer  proof.  They  make  a  scruple,  becMse 
he  did  not  ask  particularly  by  name  ibr  sock  t 
Journal,  thongh  1  think  be  adced  to  the  jsaie 
effect,  by  asking  for  six  of  his  Journals  of  thst 
day  ;  tor  the  word  «<  his"  may  take  is  the 
words  "  Country  Jeumal,,  or  CraAsman"  be- 
cause that  is  the  Journal  which  he.  prints  asd 
sells;  besides,  have  they  done  any  tbio;«> 
their  4>art  to  prove  that  other  persons  sold  other 
Journals  of  that  name  or  otherwise?  or  have 
they  ofiered  any  thing  to  contradictor  weaha 
hifr  evidence  P  Therefore  1  thinfethat  oor  wit- 
oess  is  the  strongest  for  the  king  that  caa  be. 
It  was  said  that  great  inconveniences  sod  dan-  \ 
gers.  might  happen  to  publishers,  if  news  werr 
so  scanned  or  sMed.  As  to  that  i  think  every^ 
poblisber  ought  to  be  oaneiul  of  what  he  pay 
lishes;  fbrit  isnopartof  the  printer  or  pm 
lisher's  trade  to  seandaUae  whom  tbeyplff»'  -^ 
for  that  woold  be  turning  printkig  and  bee   i* 
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idling  intalUkiQ^S  nor  wOie  Klnrty  of  tli# 
pce&B,  which  U^y  a0  moch  ciy  up,  and  my  » 
ID  ^Mfn  of  beiBfr  utterly  (ttppraaMl,  to  be 
turned.  iqIo  a  licentiDDS  aail  diaor4e«ly  abow  oi 
Ihe  preM.     A^FtlAt  U  hath  appeared  belb>e  yww 
lordship,  wiUi  respect  to  the  proof  of  the  defiB«r 
daiit*ft  hetn^  the  publisher^  that  there  is  noH 
eoly  thifc  witiieai'a  enidenee.  theneo^  (agaiiMt 
thecnedil^of  which  no  evidence  bath  been  of* 
Cered)  biU  there  are  other  witaesses  whi»  con-. 
Qrm  hia  evM}eoce»  such  as.  Mrs.  Dedd  and  her 
8^rvanta»  andi  Ikbrs.  Pieaoe  and  hen^  vho  bad 
great  namberfi  9k  hia  shop  weekly,  and  paidfon 
them,;  aodi  thAl.lil^  Pience  osed  to  bare-aboot 
7/.  worth,  weekly';  it  is  likewise  confirmed  by 
the  colleotora,  and  servants  at  tfaeStamp-oflKce. 
Afler  all  thia«  can.itbe  doubted,  that  the  defen- 
dant is  f  uilty  of  the  publication  of  this  paper, 
cif edafly  when  the  defendant's  counsel  have 
not  contradicted  them,  or  offiared  any  thing  to 
inndtdalp  or.  weak(Bii.  their  evidence?  1'  take 
the  pubUcadoD  to  be  undeniabW  proved ;  and  it 
wDold  be  hut  mis-spendiogoftimetflisi^  any 
nore  onthat«bcadi    The  nezttbing  isi  whether* 
we  have.suQciently .  proved  that  the  pretended' 
Ha^TQe  letter  inserted  in,that'papcvis.ajibel  aa 
cbuged  in  the  information;  as  to  thai,  I  mayi 
sty  that  there-  hi^th  not  b^  so^mocha^  ooo 
aiogle  objeotioo  offered  against4be  conetructien' 
we  pat  upon  it,  I  lueanof  its  being-all  applica- 
ble to  bis  present  majesty,  and  his  principal  of^ 
ficersaind  ministers  of  state;  V  mean  notooei 
of  any  weight,  or  which  has  the  least  colour  of 
being  applicable  to  any  other  courts  country, 
or  peison  whatsoever*     The  words,  are  "  cer- 
tain ministers."    These  are  ^  the  persons  that 
tbe  pretended-  Hague. letter  charges  with  per* 
ficiyi  ruining  their  coimtry,  &c.  and  want  to 
have  a  meaniBg.  pot*  upon  t)Mm ;  that  ia  to 
say*  to  what  court  or  country  are  they  appli* 
able.     N«Mr,  consider  what  is  said  of  these 
owtain  ministers.     The-  letUr  says,  <»  A'  ru- 
mour hath  been-  fer^sonie  time  spread. abroad » 
that  a  misunderstanding  will  aoen  dinoover  it« 
f.^tf  between  the  alliea  of  Seville;   and  that 
cwuin  ininietevs  baviegat  length'found  out, 
tbst  too  close  an  -union  with  France,  and  a  war 
upon  tbe  teotof  the  treaty  of  Seville,  is  quite 
agaiDBt  the  grain  of  the  people,  are  endeavour- 
ingitehrjog  about  an  aecommodation  with  the 
Mipcvar/*.    New,  gentlemeny  yoa  know  that 
1^  aUiesof  B^Uf  are  the  king  of  Great- 
Bntaia  and  tbe  French  king,  and  the  king  of 
SpaiQ.    j^aA  then  consider,  that  these  certain 
ministers  are  charged  with  perfidy  in  breaking- 
^<  ^^tyj,  who,  to  be  sure,  roust  be  one  of 
««•  three  courts,  Great-Bntain,  France,  or 
*»psm,wbo  were  empowered  toinake  it;  for- 
no  other  could  be  guilly  of  breaking  it,  but  one 
<»  these  three  who:  made  it :  Now  the  letter 
^«f  teUs  us   plaialy,  tbst  it  is  neither  the 
nuHstorM>f. France,  nor  the  ministers  of  Spain, 
I     whethqs  charged  with  perfidy  in  hreaking 
I    tbatueaty  ^  for  he  telleus,  that. one  necessary 
!#D    ^'*^^  perfidy  will  be  the  conjunction 
%  ^eranee  and  Spain )  and^thet-aceiiain  court 
t   wookl  have  the  morlificatiOBiO'  dee  these  two 
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erewMi  imited^  egainst  them:  noMi  iftioi^ly^ 
tba»  eeer;  TUb,  aal  said  before^ amMMlita  ai 
demonstmtioii  thai  neither-  the  mioiBleni  oi 
FraD<^  BOO  Spaiuiane  obanged.  with  that  ne»» 
fidx  in  breaking  that  treaty :  II'  so,,  then  thaMi 
is  hit  the  minisiMS  of  one  party  ist)^  to  wit,  eft 
GseatrBiiUin;:  and  I  moat  si^,.  tiMit  it  is  aw 
phua  wif  the  aaisestesa  e£  GffeaiBkiUm»bmll 
been<  ia  expresa  wesds;  Gentlemen,  Ihis  ia  wm 
fonoedinorstminedilimiendoi;  butanimiuendoi 
that  naturally'  and  necessarily  flovsa  of  itaaif^ 
and  which)  yxMt  all  cannot  butipsesenlky  drssrw 
Gentlemen',  tbeonare  otb»paetaof  the  lettae^ 
which,  serve*  to.  support  andi  confima  thi« 
constraotion,  whichi  I  -  mentioned  in  thai 
opening ;  suefa  as  these,  t»  wi^  that  «im 
other  effect,  of  that  perfidy  woald  be  tfam 
seinnre  of  that-  vast  pledge,  wbieb-  Spatir 
hath^  at  this  time  in  herhan&;  and  tha^thesw 
minisiera  were  undoing  every  thing'  they  ba<P 
been  doing  flbr  five  years  past;  which  ^arneail^ 
back  to  September,  1725,  when  the  treaty  00 
Hanover  was  condudedi  It.  was  said^  tttat 
you  must  not  understand  lit  as  you  would  ds'in' 
a-  oefiee-bouaa^  because  of  its  dangeron*  ceii*-' 
se^ueacesi  To -which  I  answer,  That»thevs> 
is  'no  .more  dangoHn  understandin^'thingS'bera^ 
than  tbera,  if  the¥>  are  plain  (as  thw  is),  and^bf 
but  SKercise  tbetr  sense  and:  reason  in  totU^ 
pbees.  Gentlemen,  If  you  acquit  tb»deibii>^ 
dant,  you  must  si^  on  your  oath,  that  tbe  letM 
trr-wnter  did  not  mean  the  ministers  of  Grca«» 
Britain ;  and  can  you  say  that  he  did  not(  aapd* 
that. it  is  not  applicable  to  them  ?  rtold'yo«< 
in<  tbe  opening  to  this  or  the  like  effect:  that* 
writing  or  printing  may  be  a*libBl,  thougbtbw 
persons  are  net- particularly  named  therein;: 
and  <  that  it-  is^  no  Imrd  matter  to<  scandalise' 
any  person -by  circumloeotion,  fictitious  nameey, 
Ssc.  as  plainly  to  be  understood  as  if  tfateir' 
names  were  partioolaTly  mentioned ;  and'that* 
tbe  law-construes  them  accordingly,  by  ioBu-* 
endos,  because  they  cannot  be  otherwise  cos>>- 
straed  ;  and  this  bath  been  tbe  praetice-of  the' 
law  for  some  hundreds  of' years;  and  there- 
fere  the  deiendant's  counsel  telfing  yowtbnt  it* 
is  doing  people  barm  to  bring  things  in  byin^ 
nuendoey  is  only  amusing  you  with  worde;  for* 
it  is  a  plain  and  a  just  law,  and  the  Iswwouhl' 
be  defective,  if  it  were  otherwise^  andseople* 
would  be  always  defaming  one  another  •  Mr  tbl^' 
like  methods.  I  told  you  of  the  case  of  Mt. 
Mist's  Journal,  in  ir«at  it  was  a  scandakwr 
libel,  under  the  fictitious  namesof  Bsreff>  andi 
Sophi ;  which  tbe  jury  understood  plainly  to  - 
bo  BO,  andbronght  in  their  verdict  accordingly;  r 
against  tlie  printer  and  publisher  thereof.*    I' 

*  «<  This  letter^  dated  Aug.  S4, 1798^  signed ' 
AaieeJ)adge^  wss  supposed  to  be  written  by* 
thereto  Philipdukeef  Wharton  J  whereto  yrsj 
contoined,  under- the  charsoters  of^  Mireweia/ 
Etreffi  and  Sophi,  many  scandalous- refido*' 
tions  and  odious  comparisons^  between  his  mie* 
majesty  king  George  2,  of  glorious  memory, 
and  tbe  Pretender.  1«  was  so  virulent  a  letter, 
that- it  was  presented  by  the  grand  |ariet  of. 
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thall  oMmlioD  another  case,  of  Mr,  Matthews 
the  printer,  for  hi^h- treason :  this  was  a  ?ery 
notorioos  and  pablic  case,  refattiug  to  a  certain 
person  called  the  Chevalier  de  St.  George: 
there  are  a  thousand  chevaliers  in  the  world, 
and  vet  the  meaning  was  plainly  understood  to 
be  the  Preteniler ;  no  less  a  crime  than  high- 
treason.  There  were  eleven  judges,  I  think  that 
sat  on  the  bench,  and  the  present  lord  chancel; 
lor  (King)  presided ;  and  they  onderstood  the 
queries  published  as  every  common  reader 
wonld;  and  the  jury,  being  convinced  in  their 
own  conscience  onderstood  it  in  the  same  man- 
ner ;  I  mean  no  less  a  crime  than  high-treason, 
and  he  was  executed  for  the  same.  .  And,  in- 
deed, any  man  may  write  treason  at  bis  plea- 
■ore,  after  that  manner,  if  there  was  not  this 


Middlesex,  Westminster,  and  th&dty  of  Bris- 
tol  I  and  the  printers,  publishers,  press-men, 
4ec.  concerned  in  printing  it  were  all  taken  into 
custody  by  messengers. 

*•  On  Feb.  95,  1729,  at  the  sittings  of  the 
Court  of  Kiog's-Bench,  at  Guildhall,  John 
Clarke,  the  pressman,  was  tried  upon  an  infor- 
mation filed  against  htm  by  the  attorney-ge- 
neral, for  printing  and  publishing  a  libel,  en- 
titled, •  Mist's  Weekly  Journal,'  W  175,  dated 
August  24,  1798,  ««  containing  false,  scanda- 
lous, and  setlitiotts  reflMions  on  his  late  and 
present  majesty,  by  drawing  odious  parallels, 
and  thereby  maliciously  and  falsely  insinua|ing 
mir  government  to  be  tyrannical,  and  our  mi- 
nistry corrupt  and  abominable."  To  support 
the  charge,  there  were  catied  James  Ford  and 
Thomas  Randal,  Iwo  Imys  concerned  in  the 
printing-office,  who  proved  that  the  said  Clarke 
worked  upon  the  said  Journal,  and  assisted  in 
printing  9,000  at  BIr.  Wolfe's,  in  Carter-lane ; 
that  from  thence  (for  fear  of  messengers)  the 
forms  were  carried  to  Mr.  Burton's,  a  printer, 
where  the  said  Clarke  assisted  in  workrag  off 
1750  more ;  and  that  the  said  Clarke  ordered, 
that  nobody  should  see  or  have  any  of  them, 
till  all  were  printed  off,  and  published  together. 
Ijt  appeared  also,  that  Clarke  owned,  in  bis  ex- 
ammation  before  Mr.  Delafay,  that  he  assisted 
ia  working  off  the  said  Journal.  His  publish- 
iag  it  was  proved  by  Mr.  Maskall,  who  bought 
half  a  quire,  which  was  delivered  out  to  him  by 
Clarke  himself.  The  counsel  for  the  defendant 
.alleged,  that  the  characters  of  Mireweis  and 
Esreff  did  not  in  the  least  correspond  with  his 
late  or  present  miyesty  :  upon  which  the  Court 
said,  tlie  crime  was  the  greater  in  making  the 
mrallel.  The  defendant's  counsel  further  al- 
lied, that  Clarke  being  a  poor  ignorant  work- 
man, he  could  not  be  supposed  to  understand 
the  comj>arisons,  or  to  know  the  characters ; 
nor  could  have  any  malicious  intenti^  against 
the  government :  to  which  the  Court  answered, 
it  was  the  facts  ^f  printing  and  publishing  only 
that  lay  in  issue ;  which  the  jury  considering, 
th^y  brought  him  in  guilty  of  both. 

**  Robert  Knell  was  also  tried  upon  an  in- 
formation filed  against  him,  for  printing  and 
publishing  the  same  libel.    It  was  proved,  that 


Trial  ofRicImrd  FratuMn^ 

way  of  construing  it.  Again,  it  is  sud,  tint 
this  cflnnot  be  a  libel,  though  the  words  were 
understood  to  be  spplicable  to  the  persoitt  mcs. 
tioned  in  the  information ;  bec%ase  wbst  it  if. 
firmed^n  the  letter,  about  the  acoommfMlstioQ  or 
treaty  With  the  emperor,  can  be  proved  to  be 
true :  as  to  that,  I  must  say«  that  it  is  oo  mit- 
ter  whether  the  words  be  true  or  false,  if  it  is 
published  as  a  libel,  aod  the  prosecution  be  kj 
mdictment  or  information.  Then  It  haih  been 
said,  that  the  defendant  is  a  publisher  of  oewi, 
and  that  this  letter  was  sent  \o  him  from  tbe 
Hague,  ai^  that  he  inserted  it  as  such  in  bis 
Journal :  as  to  that,  I  do  say,  that  if  this  letter 
had  been  really  sent  to  him  from  the  UaguCf 
it  would  be  still  a  libel ;  because  it  is  not  io  bii 
power  to  publish  what  he  pleases,  or  what  may 

he  assisted  in  composing  it ;  and  ssid,  si  be 
was  about  it,  <  Mr.  Wolteaad  I,  and  the  rest 
*  of  us,  will  all  be  taken  up  for  this  jounud.' 
The  delendant's  counsel  insisted  that  compoitJi^ 
was  not  printing ;  to  which  the  attorney-ge- 
neral answered,  that  though,  abstractly  cos- 
sidered,  it  was  not  the  very  act,  yet  it  was  ta 
act  preparatory  to  it;  and  Mr.  Roberts,  t 
prmter,  being  examined,  declared,  it  was  oot 
only  part,  but  the  principal  part  of  priotiog; 
upon  which  the  objectum  was  over-ruisd. 
Another  point  was  also  ob^cted  to ;  that  is 
there  were  two  compositors,  each  hariD^  a  se- 
parate, form  allotted  to  compose,  one  of  tbea 
could  not  be  charged  with  the  whole  libd, 
as  laid  in  the  information:  to  which  tbeCoiut 
answered,  that  when  a  crime  is  perpetrsted  bj 
more  than  one,  and  by  joint  consent,  soy  one 
of  them,  being  guilty  of  part,  is  guilty  of  tbe 
whole.  The  defendant  was  therefore  found 
guilty  of  printmg  the  said  libd;  but  not  of 
publishing  it. 

*'  Joseph  Carter  (Wolfe's'  apprentice)  was 
also  tried  on  the  said  information ;  and  the  eri* 
dence  against  him  being  the  same  as  before,  bs 
was  found  guilty  of  printing  only. 

'<  May  19th  following,  being  the  last  day  of 
the  term,  the  tbllowiog  persons,  for  being  cos- 
cerned  in  printing  and  publishing  Mist's  Joor* 
nal  of  August  S4th,  received  judgment  as  fol- 
lows : 

"  John  Clarke,  the  pressman,  for  priotisT 
and  publishing  the  said  libel,  to  stand  thiieeia 
thepiltory;  once  at  tbe  Royal.  Exchange, oocs 
at  Tempfe-bar,  and  once  at  Cbariog-Crofs;  ^ 
be  committed  to  Bridewell  for  six  months,  so(> 
there  kept  to  hard  labour. 

<«  Robert  Knell,  the  compositor,  for  pnstsig 

the  said  libel,  to  stand  twice  in  tbe  pillory,  mk' 
ait  the  Royal  Exchange,  and  oncost  Ch^' 
Cross;  audio  be  committed  to  Bridewell  tw 
six  months,  and  there  to  be  kept  to  hard  labour. 
"  Joseph  Carter,  the  apprentice,  for  prmui* 
the  said  libel,  to  go  round  the  four  courts  jo 
Westminster-Hall,  on  the  first  day  of  »€» 
term;  with  a  paper  fixed  upon  his  besd,  de- 
noting his  offence ;  to  be  sent  to  Bridewell  tor 
oae  month.and  kept  to  hard  labour.''  MootW/ 
Chronicle  for  1738, 1729.    lormr  M^^ 
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he  consfnied  defamatorjr,  let  it  come  from  wliat 
quarter  it  will,  whether  from  abroad  or  at  home; 
for,  as  I  Kaid  before,  k  is  do  part  of  his  trade  to 
scaodalize  whom  he  pleases.  Bat  they  have  not 
eren  proved,  that  that  letter  was  sent  to  him  from 
the  Ha^ue :  all  that  tbej  have  done  it,  that  they 
liave  called  a  constable,  who  says,  that  the 
ine8sed|rerB  searched  for  papers,  and  took  away 
some ;  but  does  not  say  that  they  were  writteo 
papers,  Or  that  this  Hague  letter  was  among 
tbeiD  ;  no,  the  papers  he  means  were  only 
some  criminal  Craftsman.  Besides,  if  any 
other  thinif  had  been  seized,  such  as  that 
pretended  Hague  letter,  upon  application  made 
to  bis  majesty,  or  the  secretaries,  he  might 
have  had  them  returned ;  but  the  gentlemen 
do  not  pretend  that  they  mad^  any  such  appli- 
cation. Then  they  say,  if  this  piece  of  news 
is  deemed  as  a  libel,  it  will  have  a  bad  conse- 
quence ;  for  no  person  will  print  any  news  at 
all,  and  then  the  people  will  not  know  how 
tbingB  or  affairs  go :  this  is  very  extraordinary, 
iodeed  ;  for  the  defendant  is  not  charged  in  the 
ioformation  for  publishing  the  piece  of  pre- 
tended news  to  wit,  '*  That  a  rumour  hath  for 
some  time  privately  been  spread  about,"  &c. 
No ;  but  be  is  charged  for  making  an  applica- 
tion, and  saying,  that  the  ministers  are  guilty 
of  perfidy,  and  ruining  their  country,  &c. 
Next,  gentlemen,  1  would  have  yon  to  observe, 
that  it  is  no  part  of  your  office  to  consider  or  de- 
termine, whether  this  Hague  letter  is  a  libel  or 
not  (though  the  defendant's  counsel  insinuated 
that  it  was  a  part  thereof):  you  are  only  to  con- 
sider, whether  the  expressions  therein  are 
rncant  to  refer  to  the  present  king  and  his  mi- 
nisters, and  are  properly  applicable  to  them. 
But  whether  this  amounts  to  a  libel  or  crime, 
»« only  tlic  office  of  the  Court  to  determine: 
^or,  suppose  a  man  was  accused  of  felony,  the 
Court  wilNetermine  whether  it  amounts  to  it, 
or  not.  It  is  so  in  high-treason,  and  all  raisde- 
mesnours,  in  which  the  jury  is  to  determine 
the  facts,  and  the  judges  are  to  determine  the 
crime  and  punishment,  as  being  matters  of  law : 
»d  it  is  confounding  the  office  of  the  Court, 
and  of  the  jury,  to  pretend  to  do  otherwise; 
jnd  it  is  likewise  a  perverting  of  the  law :  this 
I  say,  with  great  submission  to  your  lordship. 
Thco  it  was  said,  that  there  was  nothing  in 
that  Hague  letter,  that  did  relate  to  or  imply 
any  reflection  upon  his  present  majesty :  but, 
gentlemen,*  that  you  may  not  be  led  into  any 
•^ror  by  such  an  assertion,  and  distinction  be- 
tween the  king  and  his  ministers,  I  would  have 
ypn  to  consider,  that  here  is  a  charge  on  the 
king's  nriinisters  for  mal-administration,  and 
for  carrying  on  a  treaty,  which  occasions  per- 
fidy, &c.  Now,  I  would  ask  you,  can  treaties 
be  carried  on  whhout  his  majesty's  direction? 
And  therefore  I  say,  that  such  a  charge  as 
that  is  a  libel  on  the  king  himself,  as  well  as 
00  his  ministers,  who  are  empowei'^  and  di- 
rected by  him.  The  same  may  be  said  with 
respect  to  magistrates  and  judges ;  for  they  arc 
origioallji^  of  his  appointment^  and  the  courts 
^e  the  king's,  and  be  makes  them,  and  is  at 
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the  liead  of  them,  and  without  him  they  cannot 
subsist :  so  that  I  say,  that  a  reflection  on  the 
king's  ministers,  officers,  uiagistrates,  &c.  is  a 
high  reflection  on  the  king  himself.  Ther* 
have  been  several  other  things  mentioned, 
which  1  shall  not  touch  at,  because  i  think 
they  are  not  material.  There  was  another 
thing  mentioned,  which  was,  that  if  thiii 
Hague  letter  was  construed  a  libel,  it  would 
tend  to  the  utter  destruction  of  the  liberty  of 
the  press.  My  lord,  I  am  really  at  a  loss  ta 
know  what  sort  of  liberty  they  mean  by  it ;  I 
hope  they  don't  mean  a  licentious  and  an  un- 
bounded liberty,  to  libel  and  scandalize  his  m^* 
jesty,  or  hid  principal  officers  and  ministers  of 
state,  or  his  magistrates,  or  even  any  of  the 
memiest  of  his  subjects,  whenever  they  think 
fit ;  for  that  would  be  a  dangerous  liberty  ia- 
deed,  and  be  of  a  very  pernicious  consequence. 
Gentlemen,  I  would  have  vou  to  consider,  that 
even  the  prerogatives  of  (he  king  are  founded 
on  the  law  and  limited  by  it,  and  so  are  all 
other  things  relating  to  bis  subjects ;  and  it 
cannot  be  supposed,  that  a  printer  only  is  ex* 
empted,  and  at  liberty  to  use  bis  press  for 
what  purposes  he  pleases ;  if  he  is,  I  desire 
now,  that  the  defendant's  counsel  would  point 
out  that  law :  ,no,  the  law  is  not  so  absurd  ae 
to  allow  such  a  liberty  of  the  press.  The 
liberty  meant,  is  to  be  understood  of  a  legal 
one;  he  may  lawfully  print  and  publish  what 
belongs  to  his  own  trade ;  but  he  is  not  to  publish 
any  tiling  reflecting  on  the  character,  abd  re* 
putation,  and  administration  of  bis  majesty,  or 
his  ministers ;  nor  yet  to  stain  the  character  or 
reputation  of  any  of  his  subjects ;  for,  asf  1  said 
before,  that  to  scandalize  and  hbel  people  is  no 
part  of  his  trade,  so  I  say,  that  it  is  only  that 
liberty  of  the  press,  which  he  is  to  use,  that 
is  regulated  by  law  and  subjecteil  to  it ;  and  if 
he  breaks  that  law,  or  exceeds  that  liberty  of 
the  press,  he  is  to  be  punished  for  it,  as  well 
as  for  breaking  other  laws  or  liberties.  And, 
gentlemen,  though  it  has  been  insinuated  to 
you,  by  the  other  side,  that  the  making  of  snch 
things  a  libel  came  from  the  Star-Chamber  ; 
yet  I  must  tell  yon,  that  printing  such  defa-t 
matory  expressions,  or  slanderous  news,  waa 
deemed  a  libel,  and  punished  accordingly,  long 
before  the  Star-Chamber.  It  is  a  law  made  in 
1275,  in  the  third  of  king  Edward  1,  intitledp 
An  Act  that  none  shall  report  slanderous 
news,  whereby  discord  may  arise.  The  worda 
of  that  law  are,  **  Forasmuch  as  there  have 
been  oftentimes  found,  iu  the  country,  devisors 
of  tales,  whereby  discord,  or  occasion  of  dis- 
cord, hath  many  times  arisen  between  the 
king  and  his  people,  or  great  men  of  this 
realm ;  for  the  damage  that  hath  and  may 
thereof  ensue,  it  is  commanded,  that  from 
henceforth  none  be  so  hardy  to  tell  or  publish 
any  false  news  or  talcs,  whereby  discord,  or 
occasion  of  discord,  or  slander,  may  grow  be- 
tween the  king  and  bis  people,  or  the  g^eat 
men  of  the  realm  ;  and  he  that  do  so,  shall  be 
taken  and  kept  in  prison,"  &c.  So,  gentle- 
men, yoQ  see  that  this  of  libels  is  not  a  new 
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l«w,  or  one  ihat^me  from  theBlar*ChamWr ; 
Imt  one  ibat  has  been  almost  of  500  years 
•tallying;  tlierefbre  I  hope  jrou  will  not  suffer 
yoareelv^s  to  be  amused  bjr  such  things.  That 
eoort  of  the  Star- Chamber  punished  without 
juries ;  but  though  juries  were  taken  awa^,  yet 
the  law  remained  ttie  same  as  to  libels  c  nd  crimes: 
80  I  hope  it  appears  to  you  to  he  rery  plain, 
that  the  liberty  of  the  press  is  limited  and  go- 
verned by  law ;  and  that  the  law  sets  Kmits 
iioth  to  the  king  and  his  subjects.  Lastl  v,  I 
think  it  was  said  to  this  effect,  that  it  ;rrould  be 
making  Mr.  Francklin  a  great  politician  in  the 
iirorld,  to  suppose  that  he  knew  any  thing  of 
the  meaning  of  that  pretended  Rague  l^ter 
which  he  printed  and  published :  as  to  that,  I 
thmk  I  may  f  enture  to  say,  that  he  could  not 
nor  cannot  be  ignorant  of  the  meaning  thereof, 
because  it  is  plain  to  any  common  reader,  that 
1»y  the  words  *  certain  ministers,'  are  and  must 
be  meant  the  ministeri  of  Great^Britain :  and 
I  beKere  that  the  treaties  of  Hanover  and 
Senile  have  been  beard  of,  and  known  bv  you 
fldi;  and  that  yon  likewise  have  heard,  and 
know,  that  there  have  been  differences  between 
Great-Britain  and  Spain.  80,  gentlemen,  I 
•ubmtt  it  to  you,  whether  you  are  not  con- 
Tinced  in  vonr  consciences,  that  Mr.  Francklin, 
the  defendant,  is  the  publisher  of  that  CraAs- 
Man,  the  9nd  of  January  last,  wherein  the 
pretended  Hague  letter  is  inserted;  and  se- 
condly, Whether  you  are  not  likewise  con- 
Tinee<l,  that  these  ezpressiotts  in  that  letter,  to 
wit,  ••  certain  court,"  and  "  certain  ministers," 
•  nnd  what  is  spoken  against  them,  are  to  be  un- 
deistood  of  the  court  and  ministers  of  Great 
Britain  ?  These  are  the  two  things  now  under 
your  consideration;  for  as  to  the  question, 
whether  these  words  amonnt  lo  a  libel  or  not, 
yon  have  nothing  to  do  with  that,  it  being  the 
office  of  the  Court  to  determine  whether  they 
do,  or  do  not.  So  we  doubt  not  but  yon  will 
give  TOur  verdict  aeoordhig  to  your  conscience ; 
•nd  do  justice  between  the  king  and  the  defen- 
dant, which  is  all  that  is  required  of  you.  My 
lord,  the  hnportanoe  of  the  causa  bath  occa- 
aioned  me  lo  take  upmneb  of  your  time,  which 
1  hope  your  lordship  will  excuse. 

X.  C.  J,  Gentlemen  of  the  jury,  this  is  an 
information,  wherem  the  king  is  plaintiff,  and 
Mr.  Francklin  defendant,  fbr  printing  and  pub- 
lishtnir  the  Country  Journal  or  Cra&man,  the 
Sd  of  January  1730,  wherein  is  inserted  an  ex- 
tract of  a  private  letter  from  the  Hague,  re- 
fleeting  on  his  majesty  and  his  principal  offi- 
cers and  ministers  of  state.  In  this  information 
or  libel,  there  are  three  things  to  be  considered,  ^ 
whereof  two  by  you  the  jury,  and  one  by  the 
Court  The  first  thing  uniM  yuur  considera- 
tion is.  Whether  the  defendant,  Mr.  Francklin, 
is  guilty  of  the  pablication  of  this  Craftsman 
or  not?  The  second  is,  Whether  theexpres- 
flions  in  that  letter  refer  to  his  present  majesty 
and  his  principal  officers  and  ministers  of  state, 
and  are  applicable  to  them  or  not?  This  is  the 
chief  thing  in  the  infbrmatton  ;  for  if  you  think 
that  these  deiiimatoiy  expressions  are  not  ap«  . 


plreable  to  them,  then  the  jldfendahl  ii  m 
guilty  of  what  is  charged  upon  him;  bat  if 
yon  think  that  they  are  apfMicaMe  to  them, 
then  the  defendant  is  guilt  v  thereof;  upoo  tliii 
supposition,  that  you  find  him  to  be  the  pnb- 
lisher  of  that  paper.  These  are  the  tarotnit- 
tersof  fact  that  come  under  your  eonsiderttion ; 
and  of  which  yon  are  ph)per  judges.  Bat 
then  there  is  a  third  thing,  to  wit,  Whethtx 
these  defamatory  expressions  amount  to  a  Ube! 
or  nut  ?  This  does  not  belong  to  the  office  of 
the  jury,  but  tb  the  office  ot  tlie  Court ;  be- 
cause it  is  a  matter  of  law,  and  not  of  fact ;  aod 
of  whiOb  the  Court  are  the  only  proper  judges;* 
and  there  is  redress  to  be  had  at  another  pUce, 
if  either  of  the  parties  are  not  Satisfied ;  for  we 
are  not  to  invade  one  anotheHa  province,  as  is 
how  of  late  a  notion  among  some  people  who 
ought  to  know  better;  for  matters  of  ww  and 
matters  offset  are  never  to  be  confounded.  As  to 
the  fiivt  thing,  whether  the  defendant  is  ^uili^ 
of  the  publication  of  that  Craftsman  which  s 
under  your  consideration.  And  here  in  this 
and  the  second  head  I  shall  not  be  long,  be- 
cause things  have  been  so  often  repeated,  and 
all  sorts  of  observations  made  on  both*  sides 
that  it  is  possible  to  be  made  on  this  occasioo ; 
and  my  endeavours  shall  be  to  hinder  you  from 
running  away  with  notions  which  are  not  right. 
As  to  the  evidence  offered  to  prove  the  defeodaot 
the  publisher  of  that  Craftsman,  the  pUiotiTs 
counsel  called  one  Mr.  Smith,  against  whom 
the  defendant's  counsel  could  not  say  aoj 
thing  material.  This  Mr.  Smith  eives  ao  ac- 
count, that  on  the  9th  of  January  last,  beweot 

*  It  is  now  by  Statute  33  O.  3,  c.  60,  set- 
tled, that  the  jury  may  give  a  general  verdict 
of  Guilty  or  Not  Guilty  upon  the  whole  matter 
put  to  issue  on  the  indictment  or  informatioD. 
See  vol.  8,  p.  36. 

As  to  the  contests  which  had  arisen  respect- 
ing this  matter,  see  the  following  Case  of  Jobs  < 
Peter  Zenger,  and  the  Trials  for  state  libels  in 
the  first  thirty  years  of  Geo.  3,  particularhr 
those  of  Woodfall  and  of  the  dean  of  St.  Asapb. 
It  is  observable  that  lord  Mansfield,  in  gin^ 
h»  judgment  on  the  latter  of  those  cases,  qso^ 
from  memory  an  old  party  baHad,  wbicb  s^ 
published  on  occasion  of  an  acquittal  of  the 
CrafUman.  It  appears  by  the  recent  publica- 
tion of  the  eloquent  speeches  of  lord  Erskis^t 
vol.  1,  p.  375,  that  lord  Mansfield  by  nuaje- 
cltal  altogether  perverted  the  meaning  of  ^ 
passage  which  he  thought  he  rememberetf. 
Thus  hazardous^  even  with  the  ablest  mes  a 
the  practice  of  quotation  from  memory. 

The  right  and  duty  of  juries  in  socb  ««« 
has  been  very  fully  and  ably  discussed  by  Mf- 
Baron  Maseres,  in  the  second  volume  of  Utf 
•  Additional  Papers  conoeming  the  pronncc  01 
anebec'  (publisbed  in  the  year  1776)  \r^ 
p.  395  to  425.  . 

As  to  judges  controlling  ihe  verdict  of» 
jury,  see  in  thu  Collection,  vol  6,  PP-.^' 
992.  1013.  Harrington,  Obs.  on  West  fnsosn 
and  the  anthorities  cited  in  his  Note  (>)« 
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to  Mr.FiwvMin'f  riHiptolmy  lonia  Chrajymaii 
or  Jounnlf  ;  lie  Mid  he  wapted  half  a  dosw  of 
that  da^^  «||d  two  of  the  week  Wore;  jie  aavs, 
when  he  came  he  foond  Mr,  FraDcklio  in  his 
Khep,  and  asked  hhn  for  half  a  doaen  of  his 
Journals  of  thnt  day,  and  two  of  the  Satardaj 
Wfoiei  and  ibnt  Vr,  FnuMBkUo  asked  him 
whon  thcnr  were  for;  who  answered  that  they 
were  for  nlmorif;  and  that   Mr.  FrajipkUn 
asked  him  if  be  sold  t^em  again ;  who  answer* 
edj  Yes;  and  that  MWrwvds  Mr. Francklin: 
pointed  to  his  ser?anty  and  told  him  to  look  oat 
these  Jonrnala  for  hin ;  which  he  aooordiogly 
did ;  and  that  haseM  one  of  the  Journals  of 
the  ad  of  January  agalo  to  another  person  ;  hot 
before  be  sold  H  he  marked  it;  aod  that  Mr, 
Smith  paid  his  servant  for  these  eight  Jonrnals. 
I  tbiak  he  aaid,  that  the  two  Joixroals  were 
those  of  the  Sd  of  Jaooary.    This  evidence  is 
y^ry  pesitire  and  fall ;  for  be  bought  them  in 
the  defendant's  shop ;  and  the  defendant's. ser- 
vant delivered  them  to  him  by  his  master's  di- 
rection,  and  paid  the  servant  for  them;  which 
is  so  undeniable  proof  of  the  defendant's  being 
the  publisher  thereof;  and  unless  Mr.  Smith 
is  witfaMv  forsworn,  his  evidence  alone  is  snffi* 
cieot    Then  the  king's  counsel  went  on,  and 
called  other  witnesses  to  prove  the  defendant 
the  publisher,  though  I  thought  there  was  no 
occasion  for  more;  but  tbey  produced  other 
witnesses  (I  aball  not  be  long,  or  name  every 
one).    Tbey  produced  Mrs.  Dodd,  who  says, 
thai  she  used  to  send  her  servant,  Goram,  to 
Mr.  Francklin's  weekly  for  his  CrafUman,  or 
Country  Journal;  and  he  brought  them  from 
thence ;  and  these  of  the  3d  of  January  among 
the  rest;  and  gave  the  money  to  another  ser- 
vant, in  order  to  pay  Mr.  Fraocklio  for  them. 
Goram  tells  you,  that  lie  went  about  a  year  and 
a  half  tog/rtber,  weekly,  to  Mr.FrapoUln's,  for 
these  Craftaman  or  Country  Journals,  ap^d 
brought  them  into  his  mistresa's  shop ;  and 
that  he  brought  some  of  the  Sd  of  January,  and 
brsQght  no  Country  Journals  of  that  day  from 
la^  other  place ;  and  ^lat  he  had  great  %aan« 
^hes  of  these  Country  Journals  weekly.    Mrs. 
Pieroesavs,  that  she  sent  her  man,  David  Da- 
>pes,  to  Mr.  Francklin's  waeklv,  for  soqae  time, 
w  his  Copntry  Journals,  aod  for  that  of  the 
Sdof  Jajvavy  aoDoiy  thereat;  and  had  such 
^  quantity  of  them  as  came  to  about  7/. 
weekly.    Ilairid  Davies  says,  that  he  was 
tBipWved  by  Mrs.  Pierof  to  fetch  her  Jour* 
<»M»  the  Craftsman,  imm  JMjr.  Francklin's ;  and 
w«t  of  the  3d  of  January  among  the  rest;  and 
ffw  the  money  for  tStm  to  the  amount  of 
D^TAwe^ly;    Then  they  caUed  an  officer 
H  the  Stamp-ofiicet  who  says,  that  he  regis- 
Ijrvd  thirty  ^ht  advertiseaanits  that  were  in 
«»  CraAsiaan  of  the  9d  of  January  last;  and 
w  ^  aoconat  of  the  ad  vertiseQients  for  that 
wth  ol  JuKi«  came  to  XOL  18t.    So,  gen- 
ueoita,  you  are  w^Msider  whether  or  nolyoo 

t!,fff!??L''*?'  •*'*^'-\tenee  prodncetf  to 
Pfvve  the  defendant  to  he  the  pon&Msr  of  that 
^^f^^^suan  of  the  gd  of  Jaaoary  last.  The 
•ttttbhig  which  yea m  t«  nmadirkf  who* 
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tbertheexpvenfoaBintbat  Hagne  letter,  refer 
to  hiaifreeeat  majesty  and  his  principal  officeas 
and  mioistefi  of  state»  and  are  applicable  to 
them  as  in  lae  information  or  not ;  for  when 
peopleV«im«p  are  not  set  down  at  lei^,  bnt 
points  at  by  cireumlocatioA*  or  pieces  of 
words,  o^  by  initial  letters,  te.  the  law  alirays 
allows  innnsadosin  ipformatioos,  v4iich  ex* 
pbiio  and  tell  what  the, dtfoudant  meant  by 
them ;  aod  the  law  likewise  allows  jorim  «e 
give  their  verdict  on  oath,  whether  they  think 
that  tbeie  dark,  defamatory  speeches  have  the 
same  meaning  as  mention^  in  the  ioformatum 
Qr  not.    The  counsel  for  the  kmg  have  gone  oa 
and  .eiplsined  and  appbed  these  defiQlBtoij 
eacpresstons  ejractly  as  in  the  information ;  and 
Miey  have  givcp  tbetr  arguments  and  i:essons 
for  so  doing ;    drawn  from  the  several  parts  of 
ibat  letter,  which  I  shall  not  trouble  yon  with, 
beeauas  they  have  been  eo  often  repealed  io 
your  hearings  I  say,  they  have  expbdned 
tbem  as  mentioned  in  the  inrorroation ;  that  is 
to  say,  that  by  these  defamatory  azpccasionfl« 
are  meant  his  present  majesty  and  his  principal 
officers  and  mmistemof  state :  and  indeed  ther 
must  be  applicable,  /md  refer  to  them  or  m 
somebody  else-;  and  if  they  do  mean  them, 
then  I  most  say  that  they  are  very  scandalona 
and   reflecting    expressions ;     because   they 
charge  tbem  with  perfidy  in  breaking  of  trea- 
ties, rottiiog  in  a  manner  their  country,  &c.  as 
yon  may  see  at  large  in  tbe  letter  ;  and  it  is 
very  evident  that  these  treaties  eoald  not  be 
made  without  the  koowledge  dbd  direction  of 
his  msjesty.    The  counsel  for  the  defendant 
said,  that  these  scandalous  expressions  could 
not  be  understood  to  refer  to  his  majesty  or  bin 
ministers ;  hut  they  did  not  teH  to  whom  t}i^ 
referred ;    I  shouki  have  been  glad  to  have 
heard  them  do  so ;   so  that  you  are  to  oopsider 
of  whom  these  defomatory  exprieasioqp  aij 
meant,  or  to  whom  they  are  applicable;   and 
as  to  the  role  and  manner  of  undenrtandiny 
themi  you  are  to  do  It,  on  oath,  after  the  aam^ 
manner  and  way  as  you  do  privately  by  your* 
selves,  taking  all  the  parU  of  tb^  tetter  together. 
I  shall  not  repeat  the  several  parts  of  it  nonr 
which  tbe  king's  connsel  dui  usf ,  to  shew  that 
they  were  meant  of  bis  nuyesty  and  his  mir 
nisters,  because  yon  are  to  have,  the  lett« 
along  with  you ;  for  it  Is  plaio^  that  the  oon^ 
stniction  ofit  depends  on  the  words  theoMWivea 
and  their  connection.    Gentlesaen,  I  have  been 
very  short  in  samsaing  up  the  evidence  |  and 
laid asidethe  points ofthe  law;  I  mean,  whe- 
thw  these  defamatotyesEproHions  amount  to  a 
iibdornot;  because  the  Coort  can  only  dderw 
fluaelbat:  andif  notsalisfootoryto  eHber  of 
tkfi  parties,  there  is  a  proper  rsdvesstohe  bad 
at  anoOicr  pbce,  as  I  said  before.    There  was 
one  thing  mpre  mentioned  by  tbe  defcndant'a 
Qonnsel,  wbicb  was,  that  tb«e  is  no  mon4o 
think  tbntletlarlibelbNis;  beeanas  these  eoidd 
be  no  malice  supposed  by  ins^ag  i^.u>  tbe 
Craftsman,  bm^  only  deigned  as  n  f»««^  •f 
foraignaews^  and  that  the  tetter  part  of  tbe 
letter  qualifies  it,  hy  saying  Ibel  Ibe  tetter* 
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Writer  does  not  take  opom  him  to  iwHiy  tho 
Irntb  of  that  rqmrt ;  but  that  wiH  not  do ; 
for  the  injary  is  the  name  to  the  peraont  tcao- 
dalised,  whether  the  letter  wasioaerted  out  of 
noalke  or  not ;  beaidea,  there  ia  no  koowiog  or 
prof  ing'farticQlar  maKoe,  othenriae  than  worn 
the  act  itself;  and  therefore  if  the  act  importa 
aa  iDttch;  it  ia  stiffident;  nor  ia  he  to  take  the 
Kbeity  to  print  what  he  pleaaes ;  ibr  the  liberty 
«f  thejiresB  ia  only  a  1^|^  liberty,  aoch  aa  the 
law  aflowa ;  and  not  a  lioentioiia  liberty. 
Ctotlenien,  f  tell  you  again,  that  I  bate  de« 
atgnedly  ahortened  thinga,  because  it  bath 
been  ao  fnlly  again  and  again  laid  before  yon. 
But  if  there  ia  any  thing  aitewarda  that  yon 
want  to  know,  after  you  safe  conaidered  these 
thinffs,  I  desire  yon  wonld  aci|uaintme.    So, 

SnSemen,  if  you  are  sensible,  and  conftnoed 
atthedefenitant  published  that  CraflBniaii  of 
the  Sd  of  January  laat ;  and  that  the  deftmatory 
espresaiona  in  the  letter  refer  to  the  ministen 


of  Great  Britain ;«  then  yoo  finglit  ta  And  the 
defendant  guilty;  but  ifVoa  thmk  olherwis*, 
then  yon  ought  not  to  find  hiifti  gnl^* 

The  Jury  finuid  the  defeodaol  gniUy  of  pub- 
lishing the  aaid  libel.f 

The  term  fbUowiog,  Mr.  Richard  FrmickfiB 
reoeired  sentence  to  pay  a  fine  of  10(ML,  to  be 
impriaoned  fbr  one  year,  and  to  find  aecoritr 
for  hia  good  behavionr  ibr  aevenyeara;  himsof 
bi  1,000/.  penalty,  and  hia  two  auretieain  500/. 
each«  * 


t  Thia  Hague  letter  was  said  to  be  writtes 
by  the  late  Henry  lord  ▼iacount  Bolinebroke. 
Ex  Infbr.  Mr.  R.  Francklin.    Farmer  BdUiaa. 

t*  In  the  case  of  Perry  a.  d.  179S,  5  Tenn 
Rep.  454,  Mr.  Justice  BuHer  read  a  note  of 
proceedings  rektii^  to  an  (endearomr  to  set 
aside  the  Terdict  in  thb  caae.  See  a  report  sf 
the  Trial  of  Perry  tn/ro. 


490.  The  Trial  of  Mr.  John  Peteb  Zenosr,  of  New-York,  Printer, 
for  printing  and  publishing  a  Libel  against  the  Government; 
before  the  Hon.  James  de  Lancey,  esq.  Chief  Justice  of  the 
Province  of  New- York ;  and  the  Hon.  Frederick  Phillipsc,  esq. 
second  Judge;  at  New-York,  on  August  4th:  9  Geo&gb  II, 
A,  d!  1735.* 


As  there  waa  hnt  one  printer  in  the  province 
of  New  York,  that  printed  a  poblic  neirs-pa* 
per,  I  wai  in  topes,  iff  undertook  to  publish 
another,  I  might  make  it  worth  my  while  ; 
and  i  aoon  found  my  hopes  were  not  mond- 
leas.  My  first  paper  waa  printed,  Nov. 
Sth,  1733,  and  I  continned  printing  and  pub- 
lishing of  them,  I  thought  to  the  satisfac- 
tion of  e?ery  body,  till  the  January  follow* 
m^;  when  the  ctitef  justice  was  pleased  to 
aoiniadf  ert  upon  the  doctrine  of  libels,  in  a  long 
charge  given  in  that  term  to  the  grand  jury, 
amd  afterwards  on  the  third  Tuesday  of  Octo- 
ber,  1734,  waa  again  pleased  to  charge  the 
grand  jorv  in  the  following  words : 

'*  Gentlemen,  1  shall  oondudo  with  reading 
a  paragraph  or  two  out  of  the  same  book,  con- 
'       <       "  ■        '■  ■  ■ 

♦  This  Trial  (or  rather  part  of  a  trial)  pub^ 
hshed  by  Mr.  Zenger  himself,  having  made  a 
great  noiae  in  the  world,  ia  here  inserted  j 
thon^  the  doctrines  advanced  by  Mr.  Hamil- 
ton m  hia  apeechea,  are  not  allowed  in  tho 
•onrta  here  to  be  kw.— See  lord  Raymond's 
opinion  in  the  foraging  Trial,  p.  678.— 1V> 
whicli  wo  haveaubjoined  acme  remarks  on  this 
trial,  publiahed  aoon  after  it  made  iu  first  ap- 
F«*!jnce.  Former  Edition.  See  also  atat 
2?  ,..  ?•  ^'  ^*  ■"  wferred  to  in  a  note  to 
Franddin's  Ca8e,an«c,p,67S|«id  the  other 
firti  of  that  note. 


coming  libels;  ther  Are  arrived  to  tliathe^^ 
that  they  call  loudly  for  your  animadversioo ; 
it  is  hi|(ti  time  to  put  a  stop  to  them ;  fbr  at  tba 
rate  things  are  now  carried  on,  when  all  arte 
and  government  ia  endeavoured  to  be  trampled 
on,  refl<«tiona  are  cast  upon  petaona  of  all  dt- 
greea.  Must  not  these  thin^  end  iu  aeditioB, 
if  not  timely  prevented  ?  Lenity,  yon  haveseea* 
will  not  avail ;  it  becomea  yon  then  to  enqaiia 
after  the  offenders,  that  we  may,  in  a  dot 
course  of  law,  be  enabled  to  pnniah  them.  If 
you,  genUemen,  do  not  interpoacy  consider 
whether  the  ill  conaequenoea  that  may  arte 
firom  any  disturbancea  of  the  nohlic  pesoc^ 
may  not  in  part  lie  at  your  door  r 

**  Hawkins,  in  hia  chapter  of  libdi,  consycft 

three  points:  1st,  What  shall  be  aaid  to  be  a 

libel.    Sdly ,  Who  are  liable  to  be  punished  fbr 

it     Sdly,   In  what  manner  they  are  to  bs 

pnniahed.     Under  the  1st,  he  aaya,  §  7,  *  Nor 

can  there  be  any  doubt,  but  that  a  writing, 

which  detamea  a  private  peraon  <Mily,  is  ss 

much«  libel  aa  that  which  ddamea  persons  ia/ 

trusted  in  a  public  capacity,  in  aa  much  ^  it 

manifestly  tends  to  create  ill  Uood,  aiMl  **  causs 

a  disturbance  ofthe  public  peace;  iioweyer,it 
is  certain,  that  it  is  a  vep-  tligh  aggravatioa 
of  a  libel,  that  it  «««>«»  to  scandalise  the  go- 
venimeBt*  i»y  reflecting  on  thoae  who  are  ea- 
trusted  with  the  administration  of  public  €• 
fairs,  which  doofaotooly  endanger  the  poUip 
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«  ptseey  M  iV  odier  libds  dO|  by  0tirfiiig  oprilw 

*  parties  iminediatel  jr  oonoeraad  in  k,  to  Mti  of 
« rtreo^  but  also  luw  a  dired  teudoopy  to 

*  lireed  id  the  people  a  dislike  of  their  governors 

*  and  incUne  ibem  to  faction  and  setlition.'    As 
to  the  8d  point,  ^e  says,  \  10,  *  It  is  o^ain, 

*  not  only  he  who  composes  or  procures  ano- 
'  ther  to  oompoee  it,  but  also  that  he  who  pub- 

*  lishes,  or  procures  another  to  publish  it,  are  in 

*  danger  ofbeioff  punished  for  it ;  and  it  is  said 

*  not  to  be  material,  whether  he  who  disperses  a 

*  libel,  knew  toy  thbg  of  the  contentoor  efiects 

*  of  it  or  not;  for  nothmg  eoold  be  more  easy 

*  than  to  publish  the  most  viralent  pa|iers  witn 

*  tbe  greatest  security,  if  the  concealing  the 

*  purport  of  them  from  an  illiterate  publisher 

*  would  make  him  safe  in  tbe  dispersing 
'  them.     Also  it  has  been  said,  that  if  he  who 

*  bath  either  read  a  libel  himself,  or  halh  heard 

*  it  read  by  aoolher,  do  afterwards  maliciously 

*  read  or  report  any  part  of  it  m  the  presence, 

*  of  others,  or  lend  or  shew  it  to  another,  he  is 
« ^Ity  of  an  unlawful  poblioation  of  it.    Also, 

*  It  bath  been  holden,  that  the  copying  of  a 
^  libd  shall  be  a  conclusive  e? idence  of  the  pob- 

*  licatioB  of  H,  unless  the  party  can  prove  that 
<  he  delivered  it  to  a  magistrate  to  examine  it, 

*  in  which  case  the  act  Subsequent  is  said  to 
'  esplain  the  intention  precedent.  But  it  seems 
'  to  be  the  better  opinion,  that  he  who  first 
« writes  a  hbel,  dictoled  by  another,  is  thereby 

*  guilty  of  making  of  it,   and  consequently 

*  punishable  for  Uie  bare  writing ;   for  it  was 

*  DO  libel  till  it  was  reduced  to  writing.' 

'*  These,  gentlemen,  are  some  of  the  offences 
which  are  to  make  part  of  jour  enquiries ; 
and  if  any  other  should  arise  m  the  courM  of 
yoar  proceedings,  in  which  you  are  at  a  loss, 
or  eonceive  any  doobto,  upon  your  application 
here,  we  will  asast  and  direct  you." 


The  grand  jury  not  indicting  me  as  was  ex- 
pected, the  gentlemen  of  the  Council  proceeded 
to  take  my  Journals  intoconsideiation,  end  sent 
the  following  Memage  to  the  General  As- 
sembly: 

^  Die  Jovis,  3  p.  m .  17th  of  October,  1734. 

<*  A  Message  from  the  Council  by  Philip 
Cortlandt,  in  these  words,  to  wit :  <  That  board 
minsr  had  several  of  Zenger's  New  York 
WeeUy  Journals  laijd  before  them,  and  ot^er 
scurrilous  papers,  tending  to  alienate  the  af* 
KCtions  of  the  people  of  this  province  from 
his  m^esty's  government,  to  raise  seditions 
^d  tomnlte  among  the  people  of  this  pro- 
Tioce,  and  to  fill  their  minds  with  a  contempt 
pf  his  miyest^'s  government:  And  consider- 
^  the  pernicious  consequences  that  may  at- 
ll^d  such  growing  evib,  if  not  speedily  and 
™*^^a)ly  nut  k  stop  to :  And  conceiving  that 
we  most  likely  method  to  put  a  stop  to  such 
sold  and  sedhioqg  practices,  to  maintain  tbe 
aignUy  of  his  maJtaAs^'s  sovernmeot,  and  to 
proerve  the  peace  thereoCwoaid  be  by  a  con* 
«^oe  between  a  Committee  of  this  board, 
^4  Committee  oi^tfaeAi^bly;  itistbere- 


fort  ordtfed,  that  the  genttemefr  of  this  boa«d# 
now  assembled,  or  any  s^v^  of  them,  be  a 
cpmipitteey  to  join  a  committee  of  the  Honse 
of  Repiesentatiyes,  in  order  to  obnier  together, 
and  to  examine  and  enquire  into  the  said 
papers,  and  the  authors  and  writiers  thereof.' 

*•  Which  Message  being  read, 

«*  Ordered,  That  the  members  of 'this  Heuse^ 
or  any  fourteen  of  them,  do  meet  a  Committee 
of  the  Council,  at  the  time  and  place  thereia 
meutioned. 

«  Die  Veneris,  9  a.  m.  18  October,  1734.     , 

"  Mr.  Garretson,  from  the  Committee  of  tbts 
House,  reported,  That  they  last  ni^t  met  tho 
Committee  of  tbe  Council,  on  the  8ob|eet-ma(ter 
of  their  Message  of  yesterday  to  this  House;  and 
that  after  several  preliminaries  between  the  said 
Committees,  the  gentlemen  of  the  Council  re^ 
duoed  to  writiuj^,  what  they  requested  of  this 
House,  and  ddi?ered  the  same  to  the  chairman, 
who  delivered  it  in  at  the  teble,  and  being,  read, 
is  in  the  words  following :  .        \ 

«  «  At  a  Committee  of  the  Council  held  the 

*  17th  of  October,  1734:  Pkesbi^;  Mr: 
« Claike,  Mr.  Harrison,  Dr.  Cotden,  Mr. 
<  iinngston,  Mr.  Kennedy,  Mr.  Chief 
'Justice,  Mr.  Coitkndt,  Mr.  Lanei  Mr. 

*  HofBrnanden. 

»  'Genilemen;    The  matters  we  request 

*  your  concurrence  in  are.  That  Zenger's  pa- 

<  pers.  No.  7,  47, 48,  49,  which  were  resd,  and 

*  which  we  now  deliver,  be  burnt  by  the  haiAds 
'  of  the  common  hangman,  as  containing  in 

*  them  many  things  derogatory  of  the  dignity 

*  of  his  majesty's  government,  reflecting  upod 
'  the  tegistetnre,  upon  the  most  OonsideraUd 

'  persons  in  the  most  distinguished  stations  id  , 
'  the  province,  and  tending  to  raise  seditiooa 

*  and  tomuhs  among  the  people  thereof. 

S*  ^  That  you  concur  with  us  in  the  address* 

<  ing  the  gorernor,  to  issue  his  proelamationi 
^  with  a  promise  of  reward  for  the  discovery  of 

<  tbe  authors  or  writers  of  these  seditious  libelA 

«»  <  That  you  concur  with  us  in  an  Order  ibr 

*  prosecuting  the  printer  thereof. 

**  '  That  you  concur  with  us  in  an  Order  to 
« the  magistrates,  to  exert  themselves  in  the 
«  execution  of  their  offices,  in  order  to  preserte 

*  the  poblic  peace  of  tbe  province.    By  order 

*  of  the  Committee, 

M  «  Fred.  MoBRD,  CI.  Con.' 

«Mr.  Garretson  delivered  likewise  to  the 
House  the  several  papers  referred  to  in  the  said 
request. 

••  Ordeied,  That  the  said  papers  be  lodged 
witli.tbe  clerk  of  this  House;  and  that  the 
consideration  thereof,  and  the  said  request,  be 
referred  till  Tuesday  next. 

'•Die  Martis,  9  A.if.  93  October,  1734.     ' 

"  The  House  according  to  Ord«r  proceeded 
to  take  into  consideration  the  request  of  a  Com* 
mittee  of  Council,  delivered  to  a  Committee  of 
this  Uooaei  on  the  16tb  instanty  as  likewiio  of 
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to.    AtA 

upon  thesDljeet^iiiattiA^ 

it  HHM  ordered,  Tbttt  tbe.  said  papert  and  tre- 
^ests  lie  da  the  table.'* 

The  CoBQcil  fiodiDg  the  General  Anembly. 
woold  Dot  do  any  thiiiff  about  it,  they  eent  the 
feJfeiriBgf  Meaaage  to  tne  Howe : 

<*  Die  Sabbati,  9  a.  M.  «  No?ember,  1734. 

*'  A  Meaaa^e  from  the  Council  by  Mr.  liv- 
iDgat0D,,desinngthi8  House  to  return  by  him 
to  that  board  the  sereral  aeditiona  Jonmala  of 
Zeftffer'a»  No.  7, 47, 48, 49,  which  were  deli- 
vered by  a  Committee  of  that  Board  to  a  Com* 
mittee  of  this  House  the  I7th  of  October  last, 
lotfether  with  the  propoeals  of  the  Committee 
«r that  Board«  delivered  therewith  to  a  Com* 
ttitteeof  this  House  i  and  then  withdrew." 

On  Tuesday  the  6th  of  November,  1734,  the 
^rter-aessions  for  the  city  of  New  York  be- 
nn,  when  the  sheriff  delivered  to  the  Court  an 
Order,  which  was  read  in  these  worda : 

;« At  a  OooneU  held  at  Fort  Geovgtt,  in  New 
York,  the  Sd  of  November,  IfMs  Pkb- 
sent;  His  Eseellenfey  WiUiam  Cosby, 
Captain  General  and  Governor  in  Chief, 
&c.  Mr.  Clarke,  Mr.  Hanrisoo,  Dr.  Col- 
den,^  Mr.  LivinptOD,  Mr.  Kennedy,  j)Ir. 
Chief  Justice,  Blr.  Cortlandt,  Mr..  Lane, 
Hr.  HormandeD. 

.  "Whereaa  by  anOrderof  this  Board,  of  this 
day,  aome  of  /obn  Peter  Zeoger'a  Journals, 
•atiUed,^  »The  New  York  Weekly  Journal, 

*  oentaiiiingr  the  freahest  AdTloes,  foreign  and 

*  domesUc,'  No.  7, 47,  48, 49,  were  ordered  to 
be  burnt  bv  the  hands  of  the  common  hang- 
man, or  wbipper,  near  the  pillory  in  this  city, 
on>  Wednesday  the  6th  instant,  between  the 
lionra  of  eleven  and  twelve  in  the  forenoon,  as 
coQtatn' 
ditioo 

vernment  into  contempt,' ^  »»....,  ^. 

peace  thereof,  and  containing  in  them  likewise 
not  only  reflectkiM  upon  his  excellency  thego- 
▼emor  m  particular,  the  legislature  in  geoeial, 
Ud  also  upon  the  roost  considerable  persons  in 
the  most  distinguished  stations  in  this  province : 
it  b  therefore  ordered.  That  the  mayor  and 
magistrates  of  this  city  do  attend  at  the  bunnng 
of  the  Several  Papers  or  Journals  aforenid, 
numbered  as  above  mentioned. 

"  FasD.  Monais,  D.  CI,  Con." 
«« To  Robert  Lurtmg,  esq.  mayor  of  the 
city  of  New  York,  and  the  reat  of  the 
magistrates  for  the  said  city  and 
county.'' 

^  Upon  reading  of  which  Order,  the  Court 
mibad  the  entering  thereof  in  theh*  books  at 
thettimg;  and  many  of  Ihemdedared,  that  if 

♦  "  N.  B.  Dr.  Colden  was  that  day  at 
naopua,  90  miles  from  New  York,  though  men- 
lipned  u  present  in  coundl."— JPohner  jB««. 


ra  of  eleven  and  twelve  in  the  forenoon,  as 
atniUff  in  them  many  thinp  tending  to  se<> 
II  and  faction,  to  bring  hia  miyesty's  go- 
iment  into  contempt,  and  to  disturb  the 


ft  ihodM  he  entered,  they  W4all^hlv%  M 
protest  entered  against  it 

Ob  Wednesday  the  6tfa  of  Neveriiber,  ike 
sheriff  of  New  Yofk  moved  the  Court  oTQow- 
ter-sesrions  to  comply  with  the  said  (Mr; 
upon  which  nhe  of  the  aUentten  oflerfed  a  Pr»- 
tait,  which  wes  read  by  thederk;  and  apprsfed 
of  by  all  the  aldermen,  dther  esrpreariy  er  bj 
not  objecting  to  it,  and  is  aa  followeth : 

"  Whereas  an  Order  haa  been  served  sn  Ihit 
Court,  in  these  words."  [The  Order  as  iborc 
inserted.]  ^' And  whereas  this  CoaricoBcaTni 
they  are  only  to  be  commanded  by  the  lniy*i 
mandatory  writs,  authorised  by  law,  to  wbieh 
tbey  conceive  they  have  the  right  of  tbewiag 
cause  why  they  don't  obey  them,  if  they  belicTC 
themimpronertobe  obeyed  ;  or  by  Order8,wbick 
have  some  known  lawa  to  authorise  them ;  as4 
whereas  this  Court  conceives  this  Order  tok 
no  mandatory  writ  warranted  by  law,  an 
knows  of  no  law  that  authoriaea  the  oMkiBf  (bi 
Order  aforesaid;  so  they  think  themMha 
under  no  obligation  to  obey  it :  which  sM« 
ence,  tbey  think  would  be  m  them,  an  spouv 
a  door  for  arbitrary  oommanda,  which,  wbei 
once  opened,  they  know  not  what  dangcrwi 
consequences  may  attend  it«  Whersfen  ibii 
Court  conceives  itself  bound  in  duty  (for  iht 
preservation  of  the  righto  of  tbia  eusportiM> 
and,  as  much  as  they  can,  the  liberty  ef  tU 
preM,  and  the  peeple  of  the  province,  siact  u 
assembly  of  the  province!  and  sevml  grui 
juries,  have  refused  to  meddle  with  the  pspen» 
when  applied  to  by  the  Counoil)  to  VtakA 
against  the  Order  afbrcaaid,  and  to  forM  lU 
the  membeii  ef  thia  ooiporaticNi  to  pa^  »/ 
oSedienoe  to  it,  until  it  be  ahewn  to  this  Court, 
that  the  aame  ia  authoriaed  by  some  kasss 
law,  which  tbey  neither  know,  nor  bdaeve  tfail 
it  is." 

Upon  reading  of  which,  it  was  requhsd  if 
the  honourable^  Francis  HarriaoUt  recorder « 
thia  corporation,  and  one  of  the  meoibcrsof  tbf 
Council,  (present  at  making  the  said  Order)  to 
shew  by  what  law  or  authority  the  said  tWff 
wasmado;  upon  which  he  sMce  in  susp**^^ 
it,  and  cited  the  case  of  Dr.  Sacheveretfite- 
mon,  which  was  by  the  House  bfliordk  ordoed 
to  be  burnt  by  the  hands  of  the  ha^igman,  tod 
that  the  mayor  and  aldermen  of  LonlootfaosM 
attend  the  doiag  of  it  Ta  whkh  one  ^^^ 
dermen  answered  to  this  purpose:  That  be 
concaved  the  case  waa  no  wayaparaHd,  be- 
cause Dr.  Sacheverell  and  hia  Sermod  ^trt 
impeached  by  the  House  of  Commons  of  EosT' 
laud,  which  is  the  grand  jui^  of  the  BStNB, 
and  representative  ofthe  whole  people  of  Bo^* 
land :  that  this  their  impeachment  they  ft^ 
cutod  before  the  House  of  Lords,  the  irres^ 
court  of  justice  of  Britain,  and  which,  hnfond 
memory  of  man,  has  had  cognnmiMieof  tbiogi 
of  that  nature:  Aat  there  ftrCheverdl  h«d .• 
fair  hearing  in  defep^e  of  himself  ahd  «f  w 
Sermon ;  and  after  that  ftur  bearm^,  be  >» 
his  Sermon  were  Justly,  fiuriy,  «ttd  tec^Jf 
Midemned:  ihitfeahMlMdtfaecMeof  l>r' 
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iMfaev«ineR,  snd  liloiic^t  teeooM  «iiafg«  liUi 
memory,  that  the  jn^gment  ef  the  HooM  of 
Lords  m  llMit  cftse  was.  That  the  mayor  and 
aberift  of  IjOndon  and  Middlesex  odIv  sheuld 
attend  ibe  bominn^  of  the  Sermon,  and  not  the 
aMermen  ;  and  fairther  he  remembered,  that  the' 
Order  upon  thatiadment  was  only  direoled'to 
the  sheriflh  of  tiondon,  and  not  even  to  the 
mayor,  who  did  not  attend  the  dotnff  it:   and 
ftrtber  aaid,  that  would  Mr.  ReiH>rder  shew, 
that  the  gomuor  and  eonncU  had  such  antho- 
rity  as  the  House  of  Lords,  and  that  the  papers 
ordered  tb  be  bamt  were  in  Uke  manner  legally 
msecated  and  condemned,  there  the  ease  of 
l>r.  Saehererell  might  be  to  the  pofpose ;  bat 
wHhont  shewing  that,  it  tather  profed  that  a 
oensore  ought  not  to  be  pronouneed,  till  a  fkir 
trial  by  a  competent  and  legal  authority  were 
ftnthad.    Mr.  Recorder  was  desired  to  tore- 
doce  the  books  from  wbeim  be  cited  bit  authb* 
rities,  that  tile  Court  might  judge  of  tfaem 
tbemadtea,  mod  was  to|d,  that  if  be  could  prd- 
dsoe  sufficient  authorities- 16  warrant  this  Or- 
der, thev  Would  itedilj  obey  it.  hot  otbefWiie 
not.    tfpoD  which  he  said,  M  did  not  carry  his 
boob  about  with  him.    To  whi6fa  it  Was  an- 
swered, he  might  send  fbt  them,  or  order  a 
eoostable  to  letch  them.     Upon  which  &• 
srose,  and  at  the  lower  end  of  the  tririe  he  men- 
tioned, that  bishop Bomet^s^storalLetter  was 
ordered,  by  the  House  of  Lords,  tob^bornt  •  by 
the  high  baHiflT  of  Westmiiister ;   upon  which 
he  abruptly  went  away,  without  waitine'foran 
answer,  or  promising  to  bring  his  bools,  and 
did  not  return  aitting  tbe  Court. 

After  Mf.  Recoflder's  departare^  it  w.ji 
mof  ed,  that  the  Protest  should  be  enteied  ;  te 
which  It  was  anawered,  that  the  Protest  eoold 
not  be  entered,  without  entering  alao  tbe 
Mer,  that  it  was  not  fit  to  talte  an  v  notice  of 
it;  and  therefore  it  was  proposed  that  ne  no* 
tice  should  be  taken  in  their  hooka  of  either, 
which  was  unanimously  agreed  to  by  the 
Court. 

Hie  lAierilf  then  moved,  that  the  Court  wouM 
Qirect  their  whipper  to  perform  the  said  Or- 
der ;  to  which  it  was  answered,  That  as  he 
^•s  the  officer  of  tbe  corporation,  they  would 
give  no  such  Order.  Soon  aAer  which  the 
Coort  adjourned,  and  did  not  attend  the  burn- 
ing of  the  papm.  Afterwards  abont  noon, 
tbe  sberiir,  after  reading  tbe  numbers  of  the 
•weral  papers  which  were  ordered  to  be  burnt, 
ociiYered  them  noto  the  hands  of  hn  own  n 


*Qd  ordered  him  to  put  them  into  the  Ire, 
which  he  did;  at  which  Mr.  Recorder,  Je- 
'«mmb  Dunbar,  esq.  and  aereral  of  the  offl- 
««»»  of  tbe  garrison,  attended. 

^  ^Lord's day,  the  17tb  of  November, 


Bishop  Kennet  says,  that  tbb  Letter 
■wed  to  be  sacrificed  t6  a  poor  jest  on  the 
ittthor^  name  [Bumetl.  €m|riSe  Hist,  of 
W^ol.  s,  p.  58r,  %  Ed.  in  Load,  irw— 


irM,  I  wan  taken  aid  imprisMiid  l^^  vkttteef 
a^iraitaDt  in  theta  words : 

«  At  a  Council  held  at  Fort  George  in  New 
Yorlc,  the  3d  day  of  November,  17S4« 
PkES£NT ;  bis  Bxcelleocy  William  Cosby. 
Captain  General  and  Governor  in  Chief! 
&c.  Mr.  CladM,  Mr.  Harrison,  ttr* 
Livingston,  Mr.  Kennedy,  Chief- Justice, 
Mr.  Cortlandt,  Mr.  Lane,  Mr.  Hors* 
manden, 

^  It  is  ordered,  thit  the  sheriff  for  the  dtt 
of  New  Yotk  do  ibrtbwitb  take  and  api 
pi^ebend  John  Peter  Zenger,  fbr  printing  and 
publishing  seveeal  seditious  libdis  dbpersed 
throngliout  his  Journals  or  Newa-papets^  in« 
titttled,  •  The  New  YoA  Wedthr  Joomal,  eo9* 
taining  the  fieahest  advices,  rorek^  and  do^ 
mestie;'  as  liaving  in  them  many  things  teed* 
ing  to  raise  factions  and  tumulta  anHNig  the 
peonleuf  this  province,  inflaming  their  minii 
with  contempt  of  bis  majesty's  ffover^iment^ 
ahd  greatly  dnturbing  the  peace  tlereof ;  aitfd 
upon  his  taking  the  seid  John  Feter  Zenger,  1^ 
commit  him  to  the  prison  or  common  jail  ef 
the  said  city  and  eoooty. 

'^  Fbed.  Moamis,  D.  CI.  Con." 

And  being,  b^r  virtue  of  that  warrant,  in  im- 
prisoned in  the  jail,  1  was  fbr  several  days  de- 
nied tbe  use  of  pen,  Ink,  and  paper,  and  the  fi- 
berty  of  speech  with  any  persons.— Upon  my 
commitment,  seme  friends  soon  ^  anabeas 
Corpus  to  bring  me  before  the  chief-justice,  ill 
order  to  my  disehartfe,  or  being  bailed :  on  tbe 
return  whereof,  on  Wednesday  tbe  SOth  of  No- 
vember, my  counsel  delivered  exceptiona  t^ 
the  return,  and  the  chief- justice  ordered  them 
to  be  argued  publicly  at  the  city  ball,  Ctt  tb^ 
Ssturdav  following. 

On  Miturday  the  t3d  of  November,  the  said 
exceptions  came  to  be  argued,  by  Jamei 
Alexander  and  William  Smith,  of  counsel -for 
me,  and  by  Mr.  Attorney  General,  and  Mr. 
Wairel,  of  i^onsel  agmnst  me,  in  presence  ef 
some  hundreds  of  tbe  iobabicants ;  wliere  my 
counsel  (saving  the  benefit  of  exception  to  the 
illegality  of  tbe  warrant)  insisted  that  I  might 
be  admitted  to  reasonable  hail.  And  to  shew 
that  it  was  my  right  to  be  so,  they  offered 
Magna  Charta,  the  Petition  of  Bight,  9  Caf . 
tbellabeaaComia  Act  of  91  Car.  S.  which  di- 
rects the  sum,  in  which  bail  n  to  be  taken,  tb 
be,  *  according  to  the  quality  of  theprisoner, 
and  nature  or  the  offence.'  Also  9  Hawkms, 
can.  15,  §.  5,  in  these  words,  <  But  justices  must 
take  care,  that^  under  pretence  of  demanding 
sufficient  security,  they  do  not  make  so  exces- 
sive a  demand  aa,  in  emct,  amounts  to  a  denial 
ef  bail ;  for  this  is  looked  on  as  a  great  griev- 
ance, and  is  oomplamed  of  as  such,  byl  w.  k, 
n.  sees,  t,  by  which  it  is  dedarad,  »Tbat  ex- 
cessive bail  ought  not  to  be  rraoired.'  It  WM 
also  shewn,  that  tbe  Seven  Bishops,  who,  in 
king  James  tbe  %^%  time,  were  charged  with 
thelike  crime  that  1  stood  charged  with,  were 
admitted  to  ballon  their  own  reoognixanoas. 
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tbemrQUiiflhop  in  900^.  and  e«eh  of  thtf  oilier 
six  in  100/.  a^piece  ODly.  Sundry  otber  au- 
thorities and  ailments  were  produced  and  io- 
sisted  on  by  my  counsel,  to  prove  my  right  to 
be  admitted  to  moderate  bail,  and  to  such  bail 
as  was'  in  my  poirer  to  gire ;  and  sundry  parts 
of  history  they  prodboed,  to  shevr  how  much 
the  requiring  excessiTe  bail  had  been  resented 
by  paniament.  And,  in  order  to  enable  the 
CJourt  to  judge  what  suretv  was  in  ro  v  power  to 

f>e,  ]  made  affidarit,  That  (my  dfebts  paid) 
was  not  worth  forty  poapds,  (the  tools  or  my 
trade,  apd  wearing-apparel  excepted.) 

^me  warm  expressions  (to  say  no  worse  of 
tbem)  were  dropt  oo  this  occasion,  sufficiently 
known  and  resented  by  the  auditory,  which, 
for  iny  part,  I  desire  may  be  buried  in  obli- 
vion :  upon  the  whole, .  it  was  ordered,  that  1 
migbt  be  admitted  to  bail,  myself  in  400Z.  with 
two  sureties,  each  in  200/.  and  that  I  should 
he  remanded  till  I  gave  it.  And  as  this  was  tea 
times  more  than  was  io  my  power  to  counter- 
secure  any  persoo  in  giring  bail  for  me,  I  con- 
ceived I  could  not  ask  any  to  become  my  bail 
on  these  terms  ;  and  therefore  I  returned  to 
jail,  where  I  lay  until  Tuesday  the  28th  of  Ja- 
nuary, 17S4-5,  being  the  last  day  of  that  term ; 
and  the  grand  jury  having  round  nothing 
Kgainst  me,  I  expected  to  have  been  discharged 
from  lay  imprisonment :  but  my  hopes  proved 
vain ;  for  the  Auorney  General  then  charged 
ine,  by  information,  for  printing  and  publishing 
parts  of  mv  Journals  No.  13  and  23,  as  being 
false,  scandalous,  malicious,  and  seditious. 

To  this  information  my  Counsel  appeared, 
and  offered  ^Exceptions,  leaving  a  blank  for  in- 
serting the  judges  commissions,  which  the 
Court  were  of  opinion  not  to  receive  till  those 
blanks  were  filled  up.  In  the  succeeding  va- 
cation the  judges  gave  Copies  of  their  commis- 
sions ;  and  on  Tuesday  the  15th  of  April  last, 
the  first  day  of  the  succeeding  term,  my 
Counsel  offered  these  Exceptions  $  whidi  were 
as  follow : 

General,  v.  John  Prer 
Information  for  a  Blisda- 


Trial  ^Jvhn  feter  Zenger^ 

Morris,  esq*  giviof  aad  by  these 
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**  Exceptions  humbly  offered  by  John  Peter 
Zenger,  to  the  honourable  James  de  Lanoey, 
esq.  to  judfl;e  in  this  cause. 

**  The  defendant  comes  and  prays  hearing 
of  the  commission,  by  virtue  of  which  the  ho- 
nourable James  deliancey,  esa.  claims  the 
power  and  authority  to  judge  in  this  cause,  and 
It  is  read  to  him  in  these  words : 

"  *  George  the  2d,  by  the  grace  of  God, 

*  of  Great  Britain,  France  and  Ireland,  king, 

*  defender  of  the  faitb,  &c.  To  our  trusty 
'and   well   beloved  James  de  Lancey,  esq. 

*  We,  reposing  special  trust  and  confidence  in 
'your  integnty,  ability  and  learning,  have 
'  assigned,  constituted  and  appointed,  and  we 
'  do  by  these  presenis  assign,  constitute,  and 

*  appoint  you,  the  said  James  de  Lancey,  to 

*  be  chief  iustice  in  and  over  our  province  of 
I  New  York,  in  America^  in  the  room  of  Lewis 


fifing 
granting  iinlo^oa  fnll  power  .and  lawful  au- 

*  thorky  to  hear,  try,  and  determioc  all  plos 
'  whatsoever,  civil,  criminal,  and  mizt^acconl- 

*  ing  to  the  laws,  statutes,  and  customs  <»f  oar 

*  kingdom  of  £og[land,aiid  the  laws  and  osa^ 

*  of  onr  said  province  of  New  York,  not  baaf 

*  repugnant  thereto,  and  executions  oi  all  jndg- 

<  ments  of  the  said  court  to  award,  and  to  make 

*  such  rules  and  orders  in  the  said  court,  as  may 

<  be  found  convenient  and  U8eful,.and,  as  oev 

*  as  may  be,  agreeable  to  the  rules  and  or^ 
'  of  our  courts  of  King's-bench,  Commos 
'  Pleas,  and  Exchequer  in  England.     To  have, 

*  bold,  and  enjoy  the  said  oflwe  or  place  of  chief 

*  justioe  in  and  over  our  said  province,  with  aU 

<  and  singular  the  rights,  privileges,  profits  and 

*  advantages,  salaries,  fees  and  perqoisites  onls 

*  the  said  place  belonging,  or  in  any  wajrs  sp* 
'  pertaining,  in  as  full  and  ample  manner  ai 

*  any  person  heretofore  chief  justice  of  oar  said 
'  province  hath  haki  and  enjoyed,  or  of  right 

*  ought  to  have  held  and  enjoyed  the  same.  Id 

*  you  the  said  James  I>e  Lsaoey,  esq.  for  ami 

*  daring  our  will  and  pleasure.    In  testimooj: 

*  whereof  we  have  caused  these  our  letters  to 

*  be  made  patent,  and  the  great  seal'  of  oox 

<  province  of  New  York  to  be  hereunto  afiixed. 

<  Witness  our  trusty  and  well-betoved  Wiliiam 

<  Cosby,  esq.  onr  captain-general  and  governor 

<  in  chief  or  our  provinces  of  New  Ym,  New 
'  Jersey,  and  the  territories  thereon  dcpendiog 
'  in  America,  vice-admiral  of  the  same,  and 

*  colonel  in  bur  army,  at  Fort  George  in  New 
'  York,  the  21st  day  of  August,  in  the  7th  ye» 

*  of  our  reign,  Anno  Domini,  1733.' 

«<  Wtiich  being  read  and  heard,  the  saki  John 
Peter  Zenger,  1^  protestation  not  confeashig 
nor  submitting  to  tne  |>ower  of  any  other  per- 
son to  judge  in  this  cause,  doth  except  to  the 
power  of  the  honourable  James  &»  Lancey, 
esq.  aforesaid,  to  judge  in  this  cause,  by  rirOte 
of  the  oommission  a^resaid,  for  these  reasoDs, 
viz. 

*'  1st  For  that  the  authority  of  a  ju^  of 
the  King's-bencb,  m  that  part  of  Great  Britats 
called  l^gland,  by  which  the  cognizance^  of 
this  cause  is  claimed,  is  by  the  said  commission 
granted  to  the  honourable  James  de  Lancey, 
esq.  aforesaid,  only  during  pleasure ;  whereas 
that  autboritv  (by  a  statute  in  that  case  made 
and  provided)  ought  to  be  granted  during  good 
behaviour. 

**  Sod.  For  that,by  the  said  commission,  the 
jurisdiction  and  authority  of  a  justioe  of  the 
court  of  Common  Pleas  at  Westminster,  in  that 
part  of  Great  Britain  called  England,  is  ffraoted 
to  the  said  James  de  Lancey,  esq.  whico  jaris- 
diction  and  authority  cannot  be  granted  to,  aod 
exercised  by,  any  one  of  the  justices  of  tbs 
King's- bench. 

*«  3rd.  For.that  the  form  of  the  saW  commii- 
sion  is  not  founded  on,  nor  warranted  hv  the 
common  law,  nor  any  statute  of  England,  dot 
of  Great  Brataib,  nor  any'  act  of  assembly  of 
this  colony. 

•*4tti.  ForthatitappeaiSy  by  the  coaaisr 
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tNm  afbretaid,  tbtt  the  nme  is  granted  ooder 
the  seal  of  this  ooloiiy  by  bit  esoeUcDCjr  WU- 
Kam  Cotby,  esq.  sovernor  tbereof ;  and  it  ap; 
pears  not,  that  the  same  was  graoted,  ndtlKnr 
was  the  same  granled,  by  and  with  the  ad? ioe 
and  ooosent  of  his  majesty's  council  of  this 
cotony ;  withoat  whicli  adWce  and  consent,  bis^ 
excel  lencj  could  not  grant  the  same. 

**  Wherefore,  and  for  manv  other  defecte  in 
the  said  commisBion^  this  defendant  liambly 
hopes,  that  the  hononrable  James  de  Lancey, 
esq.  will  not  take  cognisEanee  of  this  eaase,  by 
virtoe  of  the  commission  aforesaid. 

^  JameI  AisxANDsa. 

•«WlIXIAllSlnTB/> 

The  Exoeptiofni  to  Ihfe  Commission  of  ^e 
JMoourable  Frederick  Pbillipte,  esq.  were  the 
nme  with  the  foren^oing,  includioff  therein  nif 
toittiBissbn,  which  is  in  these  words: . 

'  George  the  Sd,  by  the  grace  of  God,  of 
« Great  Britain,  France  hnd  Ireland,  king,  de- 
« fender  of  the  faith,  &c.  To  onr  trusty  and 
'  well-beloTed  Frederick  Phillipie,  esq.  ^reet- 
*ing:  whereas  it  is  our  care,  that  justice  be 
'  dttly  administered  to  onr  subjects  within  onr 
'  prorinceof  New  York,  and  territories  thereon 
'  depending  in  America ;    and  we,  reposing 

*  especial  confidence  in  year  integrity,  ability 
'  and  learning,  have  assigned,  constituted  and 
'  appointed,  and  we  do  by  these  presenU  as- 
'ngn,  constitute  and  appoint  you,  the  said 

*  Frederick  Phillipee,  to  be  second  joftice  of 
'  opr  supreme  court  of  judicature  for  onr  pro- 
'  vioce  of  New  York^  in  the  room  of  James  de 
'  Laacev,  es^.  giving  and  granting  to  you,  the 
*satd  Frederick  PhillipBe,fuI]  power  and  au- 

*  Ibority,  with  onr  other  justices  of  our  said 
^  sopreme  court,  to  hear,  tr^,  and  determine  all 

*  pleu  whatsoever,  civil,  criminal,  and  mixed, 
. '  according  to  the  laws,  statutes  and  customs 

*  of  our  kingdom  of  England,  and  the  laws  and 

*  usages  of  onr  said  province  of  New  York,  not 
'  beiog  repugnant  thereto ;  and  executions  of  all 

*  judgments  of  the  said  court  to  award,  and  to  act 
'  aod  do  all  things,  which  any  of  our  justices  of 
'  either  bench,  or  barons  of  the  Exchequer,  in 
'  onr  said  kingdom  of  England,  may  or  ought 

*  to  do,  and  also  to  assist  in  the  making  auch 
^  mles  and  orders  in  onr  said  court,  as  shdi  be 
'  for  the  good  and  benefit  of  our  said  provinqe ; 
'u^.asnearaseottvenientfjr  may  he,  to  the 
'  roUsand  orden  of  oar  said  courts  in  onr  said 
'  kingdom  «f  bgland:  to  have,  hoUl,  and  en- 
^  joy  the  said  office  or  place  of  seeond  justice  of 
'  oar  said  pronnce  of  New  York,  together  with 
'  all  tod  singnlar  the  rightSyjnrivilegss,  sabriet, 
^  feet,  perquisites,  profits  and  advamages  there- 
I  to,  DOW  or  at  any  time  heretofore  behmging, 
^  in  any  wise  of  right  appeTtaimng,iinto  you, 
|ttMa«4  Frederick  PhiUipse*  ^r  «id  during 

onr  pleattir^.   In  testimony  whereof,  we  have 

c«used  these  our  letters  to  be  made  patent,  and 

.  ?*J^*«««*«f««f"idt«ovincaof  New  York 

to  be  hereunto  aflteed.    Witness  oar  trusty 

/oad  wett-befoTed  WiUiam  Cosby,  esq.  wt 

^^^r^i^Ritval  and  goverior  ia  cUef  of  ov 
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<  prormoes  of  New  York,  New  Jersey,  and 

<  territories  thereon   depending  in  Americai 

<  vioe-admiral  of  the  same,  and  colonel  in  our 

<  army,  te.'at  Fort  George  in  New  York,  the 
*91stdav  of  August,  in  Uie  7th  year  of  our 
*  veign.  Anno  Domini,  1733. 

*  Frid.  Moaais,  D.  Secrslaiy.' 

Tuaday^  April  15, 1735. 

Mr.  Alexander  offered  the  above  Exceptions 
to  the  Court,  and  prayed  that  they  mighi  be 
filed.  "Upon  this  the  chief  justice  said  lo  Mr. 
Alexander  and  Mr.  Smith,  that  tbey  ought 
well  to  consider  the  consequences  of  wbat  thej 
dflered;  To  which  both  anawered»  that  they 
had  well  considered  what  they  offered,  aod  afi 
the  consequences.  And  Mr.  Smith  added,  that 
hetwas  so  well  satisfied  of  the  right  of  the  sul^- 
jectito  take  an  exceptk)n  to  the  commission  of 
a  judge,  if  be  thought  snob  commission  ille- 
gal,-^that  he  durat  venture  his  life  upon  that 
point.  As  to  the  validity  of  the  Exceptions 
then  offered,  he  said,  he  took  that  to  be  a  se- 
cond point ;  but  was  ready  to  arffue  them  both, 
if  their  honoors  were  pleued  to  hear  him.  To 
which  the  chief  justice  replied,  that  he  would 
Conaider  the  Exceptions  in  the  morning;  and 
ordered  the  derk  to  bring  them  to  him. 

Wcdnaday^  April  16. 

The  chief  justice  delivered  one  of  the  Excep« 
tions  to  the  clerk,  and  justice  Phillipse  the 
other ;  upon  which  Mr.  Smith  arose,  and  ask- 
ed the  judges,  whether  their  honours  would 
hear  him  upon  these  two  points.^  Ist.  That 
the  subject  has  a  right  to  take  such'  ExceptionSt 
if  they  judged  the  commission  Ul^^al.  Sdly. 
That  the  Exceptions  tendered  were  XepX  and 
valid.  To  which  tbe« chief  justice  said,  that 
they  would  neither  bear  nor  allow  the  Excep* 
tions ;  for  (said  he)  you  thought  to  have  gain* 
ed  a  peat  deal  of  applause  and  popularity  by 
opposing  this  court,  as  you  did  the  court  of 
Exchequer ;  but  you  have  brought  it  to  that 
pomt,  that  either  we  must  ffo  from  the  bench, 
or  yon  from  the  bar :  tbererore  we  exclude  you 
and  Mr.  Alexander  from  the  bar;  and  deliver- 
ed a  paper  to  the  clerk,  and  ordered  it  to  be 
entered ;  which  the  derk  entered  accordingly, 
and  returned  the  paper  to  the  chief  iustice; 
afWr  which  the  chief  justice  ordered  the  clerk 
to  i;ead  publidy  what  he  had  written ;  an  at- 
tested copy  whereof  follows : 

«« At  a  ^preme  Court  of  Judicatora  held  for  the 
Province  of  New  York,  at  the  City-Hall 
of  the  City  of  New  York,  on  Wednesday 
the  16th  day  of  April,  1735.  Presbnt  ; 
the  flon.  James  de  Laocey,  eso.  chief 
Justus.  The  Hon.  Frederick  Fbillipie, 
esq.  second  justice. 

«*  James  Alexander,  esq.  and  William  Smith, 
attomieo  of  this  Court,  having  presumed,  (net- 
vrithstandhig  they  wens  fotewamed  by  the 
Court  of  thar  displeasure,  if  th^  should  do  it) 
to  sign,  and  having  actually  signed,  and  pnt 
into  eovrt,  SxosptMms,  \a  toe  name  of  Jofaa 
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fdw  Z6Bg«r;  thenby  teytair  tb«  iegttlity 
«f  llie  jadies  their  oomniMtiMM ;  Uioiiffb  id 
the  DtMl  fSrm,  and  the  Mag  ^f  tlifi  Supreme 
Coart  It  if  therefore  erdered,  tbil»  lor  the 
md  ooDtenpt,  the  eeid  Jaai^  Atcvi^o^er^  and 
William  Smith,  be  efdnded  from  nay  fturther 
preetaoe  m  this  Coort;  ead  that  th«r  names 
De  struck  oat  of  the  roll  of  attonies  of  this 
Court         Pte  Cor*.       Jambs  Lyhe^  CI." 

AAer  die  order  of  the  Cowt  wm  vend,  Miv 
iJeiandcr  asked,  whether  it  was  the  order  of 
Mr.  Jastiee  PhiUinee  as  welT  as  of  the  ehief- 
jttitioer  To  whieh  both  answered,  that  it  was 
thenrerder;  npott  whioh  Mr.  Aiemider  added, 
That  it  was  proper  to  aric  that  qoestkni  thai 
they  mif ht  kbow  how  to  have  their  relief: 
kc  farther  obserred  to  the  Court,  epon  reading 
of  the  Order,  that  they  were  mietakeo  in  their 
wordiof  of  it,  beoause  the  Exceptions  were 
oohr  to  their  cotdoMBBiens,  and  not  tothebeinf 
oftheCoort,  as  is  theron alleged;  and  prayed 
that  tbe  Order  fliight  be  altered  aooordingly. 
The  ohief-joaliee  said,  they  ooncei? ed  the  Ex- 
oepliooa  were  acwnat  the  beinflr  of  the  Conrt 
Both  Mr.  Alexander  and  Mr.  Smith  denied 
that  they  were,  and  prayed  the  efaief^justioe 
to  point  te  iie  plane  that  eontained  snoh  exoep- 
twns ;  and  further  added,  that  the  Conrt  mif^ht 
well  exist,  tfaooffh  the  commissions  of  all  the 
judgee  w^sre  void;  which  thechief-iustioe  eon* 
fasssdtobetrne;  and  therefore  they  prayed 
4«aio,  that  the  Order  io  that  point  might  be 
•Msied;  but  it  was  denied. 

Then  Mr.  Alexander  desired  to  know,  whe- 
ther  they  over-ruled  or  rejected  the  Excep- 
tions? The  chief-justice  said,  He  did  not  un- 
derstand the  difference ;  to  which  said  Alex- 
ander replied,  that  if  he  rejected  the  Excep- 
tions, then  tbey  could  not  appear  upon  the 
proceedings,  and  in  that  case  the  defendant 
was  entitled  to  have  them  made  part  of  the 
proceedings  by  bills  of  exoeptbns :  but  if  they 
over-ruled  them,  then,  by  so  doing,  they  only 
declared  them  not  sufficient,  to  hinder  them 
from  proceeding  by  yirtne  of  those  commis- 
sions ;  and  the  &oeptions  would  remain  as 
records  of  the  Court,  and  ought  to  be  entered 
on  the  record  of  the  cause,  as  jiart  of  the  pro- 
ceedings. The  chief-justice  said,  Tbey  must 
remain  upon  the  file,  to  wammt  what' we  have 
done :  as  to^  being  part  of  the  record  of  the 
proceedinffs  in  that  cause,  he  said.  You  may 


Frid^,  April  laO,  UtS. 

Mr.  Alexander  signified  to  the  Court,  that 
On  Wednesday  last  their  honours  had  said, 
that  the  counsel  for  Mr.  Zenger  might  speak 
tothepomt,  concerning  the  rejecting  or  over- 
mKBg  of  Mr.  Zeiyer's  Baeepiions.  on  the 
■ionow  I  to  whieh  the  ohief-jostice  answered, 
^  '  he  said,  You  may  get  womt  persoo  to 
\  to  that  poiot  on  the  morrow,  not  mean- 
oaid  AlexMdar  skouhl  speak  to  it, 
loikeQidir.    BolhMr. 


epeakto  that 
lllgtfaatlheo 
tkttbcinffCi 


Aiexander  and  Mr,  Smidi  aaid,  theyuad*. 
stood  it  otherwise. 

They  both  .also  menUooed,  that  it  was  a 
doobt,  whether  by  the  words  of  the  Order,  tbey 
wove  deberredot  Uioir  practice  as  oouosel,  «i 
weU  as  attorniei,  whereas  Uiey  practised  is 
both  capacities.  To  which  the  chief-jostios 
answered,  Hiat  the  Order  was  phUo, "  Tb* 
Jeoieo  Al«xander«  eso.  and  Wdliam  Smith, 
were  debarred  and  cmuded  from  thdr  wboli 
practieeatthishar;  and  tirnt  the  Order  was  ia« 
tended  4e  bar  their  aelifig  both  as  ooonsd  aod 


as  attomies,  and  that  it  could  not  bo  ooostned 
otherwise.*'  Aod4tbeing  asked  Mr.  PhilUiee, 
whether  be underaleod  the  Order  so?  Ueao- 
swered,  That  he  did. 

Upon  this  exdonao  of  my  eoansd,  I  peti* 
tinned  the  Couit  to  order  counsel  for  fnjde* 
fbnoe;  who  thereon  appointed  John  Chsa* 
hers,  esq.  who  pleaded  Not  Guilty  for  me  tt 
the  (nfbroiatiop.  But  as  to  the  pcwt  whether 
my  Sxeeptions  should  be  part  of  the  ffeeoffd,Bi 
was  moved  by  my  former  oounsel,  Mr.  Cbaa* 
bers  thought' not  proper  to  speak  to  it  Kr. 
Chambers  alao  moved,  that  a  certain  dsy  is 
the  next  term  might  bo  appointed'ibr  ay  tiH 
and  for  a  Stnick  Jury  ;  wherenpoo  my  ttial 
was  ordered  to  he  on  Moodey  the  4lhof  Ab« 

gMst,  and  the  Conrt  would  oonsider  tiil  tbt 
rst  dav  of  next  term,  whether  I  should  hart 
a  struck  jury  or  not ;  and  ordered,  that  tbi 
sheriff  should,  in  the  meaatiflM,  at  my  cfaugii 
return  the  freehohlera  book. 

At  a  Supreme  Court  of  Judicature  held  fer  th« 
Province  of  New  York,  before  the  bo* 
nouraUe  James  De  Laneey,  esa.  Chief- 
Justice  of  the  said  Province  ;  and  the  ho- 
nourable Frederick  Phillipse,  esq.  K< 
cond  Justice  of  the  said  Province. 

On  Tuesday  the  99lh  of  July,  1735,  the 
Courtopcned;  and  on  Dsotioo  of  Mr.  Chaabef 
for  a  wnok  Jury,|iursuant  to  the  rule  of  tfai 
preceding  term,  the  Court  were  of  opieioo, 
that  1  was  entitled  to  have  a  Struck  Joryt 
and  that  ereniag,  at  five  of  the  dock,  sosie 
of  my  friends  attended  the  olerk,  fer  strikaBf 
the  jury;  when,  to  their  surprixe, the dwk, 
instead  of  producing  the  freeholdera  book>  to 
stiike  the  jury  out  of  it  in  their  prepenof,  » 
usuaU  he  produced  a  list  of  48  peraons»  whovb 
he  said,  he  had  taken  out  of  the  fireehaUcn 
book :  my  friends  teld  him,  that*  groat  nooher 
of  these  persons  were  not  fcsteholdeia;  thit 
oihem  were  persons  holding  oaasiiiisiioofla04 
odieesetthe  governor's plmisare ;  tbatotbcn 
were  of  the  late  displaced  magiatnles  of  ihii 
4aity ,  whp  OJiat  be  supposed  to  have  reseotoMot 
agamat  me,  for  what  1  had  pnnted  ceocerafflf 
them;  that  othem  were  the  gfovwneee  bahtf, 
Uyior,  shoe-maker,  eandle-maher,  joioar,  &«. 
that  M  to  the  few  indiH^rent  mfotbatwet 
upon  that  list,  they  had  rese«i  to  believe  (« 
they  had  heard)  that  Mr.  Altnmevbadalid 
of  them  to etrifce  them  out;  andtheielbrers- 
eucsted,  that  he  would  either  being  the  frt^ 
holderi  beak,  aod  ebflM ottt  eC it  tamo*    | 
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«ptioi»bla  m^  tin  tbeir'  prcfeDos,  w  mwl ; 
•r  else,  tli9t  he  would  betu*  their  ohiectiQivi, 
•rticaUrly  4o  the  list  be  otfiered  %  and  that  be 
roald  pat  iinpartial  inea  in  thje  ^lace  of  thofe 
^Dst  whom  they  could  shew  just,  tfbiectiana. 
fotwitbstiWfliog  this,  the  clerk  refused  to 
trike  the  yaxy  opt  of  the  freeholders  book, 
iiid  refused  to  he^apy  objections  to  the  per- 
006  on  bis  list ;  but  tokl  my  friends,  if  any 
•bjections  tbey  had  to  any  persons,  thev  might 
itrike  those  persons  out;  to  which  tney  as- 
twered.  There  would  not  remain  aijnry,  if 
hev  struck  oat  all  the  exceptionable  men; 
ind,  according  to  the  .custom,  they  had  only  a 
ight  to  strike  oat  13. 

But  finding  no  aignments  could  prevail  wjlh 
the  clerk  to  hear  Uieir  objections  to  his  list, 
Bor  to  strike  the  jury  as  usual,  Mr.  Chambers 
uAd  him^  he  must  apply  to  uie  Court,  whjch 
the  next  ipornio&f  be  did ;  and  the  Court,  upon 
his  motion,  or&sed^  That  the  48  shouU  be 
■truck  out  of  the  fr^eholder8  book,  as  usual, 
in  the  presence  of  the  parties  f  and  that  the 
clerk  snoold  bear  objections  to  person?  pro- 
posed to  he  of  the  48,  and  allow  of  such  ex- 
ceptions as  were  just.  In  pursuanpe  of  that 
order,  a  jury  was  that  evening  struck,  to  the 
satisfaotion  of  both  parties,  though  mv  friends 
and  counsel  iosisled  on  no  objections  but  want 
of  freehohle^  ;  and  though  they  did  not  insist, 
that  Mr.  Attorney  General  (who  was  assisted 
hy  Mr.  Blsgge)  should  shew  any  partiiqular 
cause,  against  an  j  persons  he  disliked,  but  ac- 
quiesced that  any  per9on  he  disliked  should  he 
oat  of  the  48. 

.,  Before  James  De  Lancey,  esq.  Chief- 
jusUoe  of  the  province  of  New  Yoik,  and  Fre- 
derick  Phillipse,  second  judge,  came  on  my 
hial,  on  the  fourtfi  day  of  August,  1735i 
apoQ  an  information  for  printing  and  publish- 
ipS  two  news- papers,  which  were  called 
libels  against  our  governor  and  his  adminis- 
tration. 

The  defendant  John  Peter  Zenger,  being 
called,  appeared. 

And  the  aberiff  returned  bis  Venire  for  the 
tnal  of  this  said  cause. 

Mr.  CAambert^  of  connael  for  the  defendant, 
i  bumbl|r  move  your  honours,  that  we  may 
hive  justice  done  by  the  sheriff,  and  that  he 
^y  return  the  names  pf  the  jurors  in  the  same 
•Wer  as  they  vfere  struck* 

Mr.  Chief  Justice.  How  is  that  P  Are  they 
1^ so  returned? 

Mr.  Chambers.  No,  they  are  not ;  for  some 
^  the  naipes  that  were  last  aet  down  in  the 
Hnjel,  are  now  placed  first- 

m.  Chitf  Justice-  MsImb  out  that,  and  you 
•*»W  be  righted.  ' 

Mr.  Chamkers,  1  have  tbc  copy  of  the  pann^l 
tL"*/  L  ^'  **  ***®  jnrors  lyere  struck ;  and  if 
^  clerk  will  produce  the  original,  pgned  by 
w.  Attorney  and  myself^  your  boppur  will  see 
oar  compUmt  is  just  ' 
J^^Cki^, Justice.  Clerk,  is  it  so?  Look 
^a  tki^  ix^  i  ia  it,  a  truft  copy  pf  the  paonta 


Clerk.  Yei,]belier«ftia. 

Mr.  Chief- Justice.  Bow  pame  the  names  pf" 
the  jurors  .to  be  ^misplaced  in  the  pannel  an- 
nexed to  4be  Yenire? 

Sherif,  .1  haYS  retarncd  tbe  jurara  in  the 
same  order  in  which  the  xderk  gave  them 
tome. 

Mr.  Chief' Justice,  Let  the  names  of  the 
jurors  be  ranged  in  the  order  th^  ware  struck, 
ikgreeable  to  the  copy  here  in  couct. 

Which  was  dose  accordinstly.  And  the 
jury,' whose  names  were  as  follow,  were  called 
anaawom: 


JURT. 


llermanus  ButgerSi 
Stanley  BoUnes^ 
JEdward  HaUi 
JohnBelJ^ 
SaoQuel  WeavcTf 
Andries  Marsehalk^ 


Egbert  Van  Borson, 
Tho.  Bunt,  Foremasy 
Benjamin  Hildreth« 
Abraham  JCeteltas^ 
JohnGoelet, 
Heresies  VTendover, 


Mv.  Attorney  Geneml  opened  the  mlbrma- 
tion,  which  was  as  follows: 

Att,  Gen.  Blay  it  please  yiMir  tkonoursi  and 
you  gentlemen  of  the  jury ;  tbe  informatioa 
now  before  tbe  Court,  and  to  which  the  defen- 
dant Zenger,  has  pleaded  Not  Guilty,  is  an  in- 
formation for  printisg  and  publishing  a  false, 
scandalous,  and  seditious  libel,  in  which  his 
excellency,  the  governor  of  this  province,  who 
is  the  king's  immediate  representative  here,  is 
greatly  and  unjustly  scandalized,  as  a  person 
that  has  no  regard  to  law  nor  justice ;  with  much 
more,  as  will  appear  upon  reading  the  informa- 
tions. This  rpraotice]  of  libelling  is  what  hss  al- 
ways been  discouraged,  as  a  thing  that  tends  to 
create  differences  among  men,  ill  blood  among 
the  people,  and  oftentimes  great  bloodshed  be- 
tween the  party  libelling  and  the  party  libelted. 
There  can  be  no  doubt  but  you,  gentlemen 
of  the  jury,  will  have  the  same  ill  opinion  of 
such  practices  as  the  judges  have  always 
shewn  upon  such  occasions :  But  i  shall  say 
no  more  at  this  time,  until  you  hear  the  infor'- 
matiouy  which  is  as  follows : 

"  New- York,  Supreme  Court. 

«<  Of  tbe  Term  of  January,  in  the  eighth  year  of 
the  reign  of  our  Sovereign  jLord  King 
Geoige  the  Second,  &c. 

'•  New  York,  st.  Be  it  remembered,  that 
Richard  Bradlev,  esq.  Attorney  General  of  ^Hir 
sovereign  lord  the  king  for  the  province  of  New* 
York,  who  for  our  said  lord  the  king  m  this 
part  prosecutes,  in  his  own  proper  person 
comes  here  into  the  Court  of  our  aaid  lord  the 
king,  and  for  our  said  lord  the  king  gives  tbe 
Court  here  to  understand,  and  he  informed, 
that  John  Peter  Zenger,  late  of  the  dty  of 
New- York,  printer,  (being  a  seditious  person, 
and  a  frequent  printer  and  publisher  of  false 
news  and  seditious  libels,  and  wickedly  and 
maliciously  devising  tbe  governn^ent  of  our 
said  lord  the  kingorthis  hisoMU/ssty'a  province 
of  New- York,  under  tbe  ad^nistration  of  hit 
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excellency  William  Cn«b^,  esq.  captno-general 
and  gfo?ernor  in  chief  of  the  said  proTinceyto 

*  traduce,  scandalize  and  ▼ilifV.  and  bis  excel- 
lency the  said  gorernor, -and  the  ministers  and 

'  officers  of  our  said  lord  the  kinj;^,  of  and  for  the 
'  Mid  province,  to  brin^  into  suspicion,  and  the 

ill  opinion  of  the  subjects  of  our  said  lord  the 
'  Idug  residing-  vHthin  the  said  province)  the  38th 
'  day  of  January  in  the  7th  year  of  the  reign  of 

our  sovereign  lord  George  the  Second,  by  the 

fraoe  of  God,  of  Great  Britain,  France  and 
reland,  king,  defender  of  the  faith,  &c.  at 
the  city  of  Neiv- York,  did  falsely,  seditiously 
and  scandalously  print  and  publish,  and  cause 
to  be  printed  and  published  a  certain  false,  ma- 
licious, seditions,  scandalous  libel, .  intituled, 
.*The  New- York  Weekly  Journal,  containing 
the  freshest  advices,  foreign  and  domestic;'  in 
which  libel  (of  and  concerning  his  exoellencv 
the  said  governor,  and  the  mmisters  and  of- 
ficers  of  our  said  lord  the  king,  of  and  for  the 
said  province)  among  other  thmgs  therein  con- 
tained are  the  words,/  Your  appearance  in 

*  print,   at  last,  fives  a  pleasure  to  many, 

<  though  most  wish  yon  had  come  fairly  into 
•*the  open  field,  and  not  appeared  behind  re- 
trenchments  made   of  the   supposed  laws 

*  a^inst  libelling,  and  of  what  other  men  have 
*said  and  done  before:  These  retrenchments, 

•  *  gentlemen,  may  soon  be  shewn  to  you,  and 

*  all  men,  to  be  weak,  and  to  have  neither  law 
'  *  nor  reason  for  their  foundation,  so  cannot  long 

'  sUnd  you  in  stead :  Therefore,  you  had  much 

*  better  as  yet  leave  them,  and  come  to  what 

*  the  people  of  this  city  and  province  [the  city 
«  and  province  of  New- York  meaning]  think 
'are  the  points  in  question;   (to  wit)   they 

*  fthe  people  of  tbe  city  and  province  of^  New- 

*  York  meaning]  think,  as  matters  now'  stand, 

*  that  their  liberties  and  properties  are  pre- 

*  carious,  and  that  slavery  is  like  to  be  in- 

<  tailed  on  them  and  their  posterity,  if  some 
'past   things   be    not   amended;    and   this 

*  they  collect  from  many  past  proceedings.' 
[Meaning  many  the  past  proceedings  of  his 
excellency  the  said  governor,  and  of  the  minis- 
ters and  officers  of  our  said  lord  the  king,  of 
and  for  the  said  province.]  And  the  said  at- 
torney General  of^  our  said  lord  tbe  king,  for  oar 
aaid  lord  tbe  king,  likewise  gives  the  Cou^ 
bere  to  understand,  and  be  informed,  that  the 
said  John  Peter  Zenger  afterwards,  (tojwit)the 
8th  <»ay  of  April,  in  the  7th  year  of  the  reign 
^our  said  lord  the  king,  at  the  city  of  New 
•York  aforesaid,  did  falsely,  seditiously,  and 
scandalously  print  and  pubhsh,  apd  cause  to  be 
printed  and  published,  another  false,  malicious, 
seditions  and  scandalous  libel,  entitled,  « The 
'  New  York  Weekly  Journal,  containing  the 
'  freshest  Advices  foreign  and  domestic'  In 
which  libel,  [of  and  concerning  the  goremment 
4>f  the  said  province  of  New  York,  and  of  and 
concerning  his  excellency  the  said  governor, 
•nd  the  ministers  and  officers  of  our  said  lord 
the  king,  of  and  for  the  said  province]  among 
•ther  things  therein  contained  are  these  words, 
*ODe  of  our  neighbours  [onexrf  the  inhabitants 


«  of  New  Jersey  meaning]  h&ng  iH  company, 
« observing  the  strangers  ^some  of  the  luha- 

*  bitants  of  New  York  meaning]  foil  of  com- 

*  plaints,  endeavoured  to  persuade  then  to  re- 

*  move  into  Jersey  ;  to  which  it  wmm  repM, 
«  That  would  he  leaping  out  of  the  frying-paa 

*  into  the  fire :  for,  says  be,  we  both  are  under 
« the  same  governor  [his  excellency  the  said 
«  governor  meaning]  and  your  AsseaiWy  have 

<  shewn  wiUi  a  witness  what  is  to  be  expected 

<  from  them  ;   one  that  was  then  moving  t» 

*  Pensylvania,  [meaning  one  that  was  thra 
«  removing  from  New  York  witli  intent  to  re- 

*  side  at  Pensylvania]  to  which  place  it  b  re- 

*  ported  several  considerable  men  are  removiag 
«  [from  New  York  meaning]  expressed  in  tenns 

*  very  moving,  much  concern  for  the  circom- 
« stances  of  New  York  [the  bad  circamstaocei 

*  of  the  province  and  the  people  of  New  Yoik 

<  meaning]  seemed  to  tbmk  them  rery  mock 

*  owing  to  the  influence  that  some  men  [whom 

*  he  called  tpols]  had  in  the  admintstiation 

*  [meaning  the  administration  of  g^Ternmeot 
«  of  the  said  province  of  New  York]  said  he  was 
'  now  going  from  them,  and  was  liot  to  be  bun 

*  by  any  measures  they  should  take,  hat  cooU 
'  not  help  having  some  concern  for  the  welfare 

*  of  his  countrymen,  and  should  be  ^lad  to  besr 

*  that  the  Assembly  [meaning  the  General  Aj- 
« sembly  of  the  province  of  New  York]  wooM 

*  exert  themeelves  as  became  them,  by  ahew- 

<  ing  that  they  have  the  interest  of  their  couo- 
« try  more  at  heart,  than  tbe  gratification  of  any 

*  private  view  of  any  of  their  members,  or  beiog 

*  at  all  affected  by  the  smiles  or  frowns  of  a  go- 
'  vemor,  [his  excellency,  the  said  gorcraor, 
«  meaning]  both  which  ought  etj^ually  to  be  de- 
«  spised,  when  the  interest  of  their  coontry  is  at 

*  stake.    You,  says  he,  complain  of  tbe  law- 

*  yers,  but  1  think  the  law  itself  is  at  an  end. 

*  \¥e  [the  people  of  the  province  of  New  York 
«  meaning]  see  men's  deeds  destroyed,  judges 
«  arbitrarfly  displaced,  new  courts  erected,  with- 

*  out  consent  of  the  legislature  [within  the  pro- 
«  vince  of  New  Yofk  meaning]  by  which  it 

*  seems  to  me,  trials  by  juries  arc  taken  away 

*  when  a  governor  pleases,  [his  excellency  tbe 

*  said  governor  meaning]  men  of  known  es- 

*  tates  denied  their  votes,  contrary  to  the  re- 

*  cei  ved  practice,  the  best  exposhor  of  any  law : 

*  Who  is  then  in  that  province  [meaning  the 
«  proTince  of  New  Yoris]  that  call  [can  call 

*  meaning]  any  thing  his  own,  or  eiyoy  any 
« liberty  [liberty  meaning]  longer  than  those  m 

*  the  administration  [meaning  the  administra- 
'  tion  of  government  of  the  said  province  of 

<  New  York]  will  condescend  to  let  them  do  it, 
«  for  which  reason  1  have  left  it  ftbe  province 
« of  New  York  meaning!  as  f  believe  more 

*  will ;'  to  the  great  disturbance  of  the  peaoc  oi 
the  said  province  of  New  York,  to  Ae  great 
scandal  of  .our  said  lord  tbe  king,  of  his  ci- 
cellency  the  said  governor,  and  of  all  oihen 
concerned  in  the  administration  of  the  govera- 
ment  of  the  said  province,  and  araost  the 
peace  of  our  soTereii^li  *  I6rd  the  kmsf,  ha 
mwD  and  dignUy,  &c    Wh^^^ttpoo  the  said 


Attoroev  Gfi^efal  of  oorpaid  lord  the  ki«(^,  for 
our  saia  lord  the  kiog^,  prays  the  odriseraent  of 
the  Coart  here,  in  the  jirenuses,  and  the  due 
process  of  the  law,  against  him  the  said  John 
Peter  Zenger,  in  this  part  to  be  dene,  to  answer 
to  our  said  lord  the  king  of  and  in  the  premiseSi 
&c.  R.  Bradley,  Attorney  General." 

To  this  inforoaation  the  defendant  has  plead'* 
ed  Not  Guilty,  and  we  are  ready  to  prore  it.^ 

Mr.  Chambers  has  not  been  pleased  to  favour 
me  with  faiil  notes,  so  I  cannot,  for  fear  of  do- 
ing him  injustice,  pretend  to  set  down  his  argu- 
ment ;  but  here  Mr.  Chambers  set  forth  ?ery 
clearly,  <*  The  nature  of  a  libel,  the  great  al- 
lowances that  ought  to  be  made  for  what  men 
speak  or  write  ;  that  in  all  libels  there  must  be 
fome  particular  persons  so  clearly  pointed  out 
that  00  doubt  must  remain  about  who  is  meant ; 
tliat  he  was  in  hopes  Mr.  Attorney  would  fail 
in  bis  proof,  as  to  this  point ;  and  therefore  de- 
sired that  he  would  go  on  to  examine  bis  wit- 
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Then  Mr.  Hamilton,  who  at  the  request  of 
toine  of  my  friends,  was  so  kind  as  to  come 
from  Philadelphia,  to  assist  me  on  the  trial, 

Mr.  Hofhilton,  May  it  please  your  bononr: 
I  am  concerned  in  this  cause  on  the  part  of 
Mr.  Zenger,  the  deiendant.  The  information 
against  my  client  was  sent  me,  a  few  days  be- 
fore I  left  home,  with  some  instructions  to  let 
me  know  how  hx  I  might  rely  upon  the  truth 
of  those  parts  of  the  papers  set  forth  in  the  in- 
formation, and  which  are  said  to  be  libellous. 
And  though  1  am  perfectly  of  the  opinion  with 
the  gentlraian  who  has  just  now  spoke,  on  the 
same  side  with  me,  as  to  the  common  course  of 
proceedings,  I  mean  in  putting  Mr.  Attorney 
upon  proTing,  that  my  client  printed  and  pub*- 
lished  those  papers  mentioned  in  the  informa- 
tioo ;  yet  {  cannot  think  it  proper  for  me  (witfa- 
ODt  doing  violence  to  my  own  principles)  to 
ilepy  the  publication  of  a  complaint,  which,  I 
think,  is  the  right  of  every  free-born  subject  to 
nske,  when  the  matters  so  published  can  be 
BDpported  with  truth  ;  and  therefore  I'll  save 
Mr.  Attorney  the  trouble  of  examining  his  wit- 
nesses to  that  point;  and  I  do  ftbr  my  client) 
confess,  that  he  both  printed  and  published  the 
t^o  newspapers  set  forth  in  the  information, 
ud  1  hope  in  so  doing  he  has  committed  no 
crime. 

,  Mr.  Attorney,  Then,  if  your  honour  pleases, 
since  Mr.  Hapiif^on  has  confessed  the  fact,  I 
think  onr  witnesses  may  be  discharged ;  we 
MTeno  further  occasion  for  them. 

Mr.  Hamilton.  If  you  brought  them  here 
<wy  to  prove  the  printing  and  pablishing  of 
tb^e  newspapers,  we  have  acknowledged  that, 
»t»a  shall  abklVby  it.  ^ 

Here  my  journeyman  and  two  sons  (with 
w^cral  others  subpcana'd  by  Mr.  Attorney,  to 
P'e  evidence  against  me)  were  discharged, 
and  there  was  silence  in  the  Court  for  some 
time.  •  • 


Mr.  Chief  Juitke.  Well,  Mr.  Attorney,  will 
you  proceed  ? 

'SHr.mAttomey.  Indeed,  Sir,  as  Mr.  Hamil- 
ton has  confessed  the  printing  and  publishing 
these  libels,  I  think  the  jury  must  find  a  ver- 
dict for  the  king ;  for  supposing  they  were 
true,  the  law  says  that  they  are  not  the  les^  lir 
bellous  for  that^  nay  indeed  the  law  says, 
their  being  true  is  an  aggravation  of  the  crime. 

Mr.  Hamilton,  Not  so  neither,  Mr.  Attorney, 
there  are  two  words  to  that  bargain :  I  hope  it 
is  not  our  bare  printing  and  publishing  a  paper, 
that  will  make  it^  libel :  you  will  have  some- 
thing more  to  do,  before  you  make  my  client  a 
libeller ;  for  the  words  themselves  must  be  li- 
bellous, that  is  false,  scandalous,  and  seditiousi 
or  else  they  are  not  guilty. 

As  Mr.  Attorney  nas  uot  been  pleased  to  fa- 
vour us  with  his  argument  which  he  read,  or 
with  the  notes  of  it,  we  cannot  take  upon  os  to 
set  down  his  words,  but  only  to  shew  the  boo]|^ 
cases  he  cited,  and  the  general  scope  of  his 
argument,  which  he  drew  from  those  authori- 
ties. '  He  observed  upon  the  excellency,  aS 
well  as  use  of  government,  and  the  great  re- 
gard and  reverence  which  had  been  constantly 
paid  to  it,  both  under  the  law  and  the  gospel. 
That  by  government  we  were  protected  in  our 
lives,  religion  and  properties;  and  that,  for 
these  reasons,  great  care  had  always  been  taken 
to  prevent  every  thing  that  might  tend  to  scan- 
dalize magistrates,  and  others  concerned  in  the 
administration  of  the  government,  especially, 
the  supreme  magistrate.  And  that  there  were, 
many  instances  of  very  severe  judgments,  and 
of  punishments  inflicted  upon  such  as  had  at- 
tempted to  brinff  the  government  into  con- 
tempt;  by  publisbiug  false  and  scurrilous 
libels  against  it,  or  by  speaking  evil  and  scan- 
dalous words  of  men  m  authority  ;  to  the 
great  disturbance  of  the  public  peace.*  And 
to  support  this,  he  cited  5  Coke  131.'  (I  sup- 
pose it  should  be  XS5.)  Wood*s  Instit.  430. 
2  Lilly  168.'  1  Hawkins  7^i  11.  6.  From 
these  books  he  insisted,  *  That  a  libel  was  a 
malicious  defamation  of  any  person,  expressed 
either  in  printing  or  writing,  signs  or  pictures, ' 
to  asperse  the  reputation  prone  that  is  alive,  or 
the  memory  of  one  that  is  dead ;  if  he  is  a  pri- 
vate man,  the  libeller  deserves  a  severe  punish- 
ment, but  if  it  is  against  a  magistrate,  or  other 
public  person,  it  is  a  greater  offence }  for  tills 
concerns  not  only  the  breach  of  the  peace,  but 
the  scandal  of  the  government ;  for  what  greater 
scandal  of  government  can  there  be,  tuan  to , 
have  corrupt  or  wicked  magistrates  to  be  ap- 
pointed by  the  king,  to  govern  his  subjects 
under  him  f  And  a  greater  imputation  to  the 
state  cannot  be,  than  to  suffer  such  corrupt  men 
to.sit  in  the  sacred  seat  of  justice,  or  to  have 
any  meddling  in,  or  concerning  the  administra- 
tion of  justice.'  And  from  the  same  books 
Mr.  Attorney  insisted,  that  whether  the  person 
defamed  is  a  private  man  or  a  magistrate,  whe- 
ther living  or  dead,  whether  the  lil)el  is  true  or 


false,  or  iTtlie  party  ag^iust  whom  it  is  made  is 
of  good  or  evil  fame,  it  is  i 


\  nevertheless  a  liheL 
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^or  ID  a  settled  slate  of  ffoTetnmetit,  the  party 
gpered  ought  to  oompTain  for  every  mjury 
obne  him,  ia  the  ordinary  ooorse  of  the  law. 
And  as  to  its  publication,  the  law  bad  taken  so 
^reaA  care  of  men's  reputations,  that  if  one  ma- 
lidously  repeats  it,  or  sings  it  in  the  presence 
of  another,  or  delivers  the  libel  or  a  copy  of  it 
oyer,  to  scaadaiize  the  party,  be  is  to  be  pu- 
nished as  a  publisher  of  a  libel.  He  said  it  vTas 
likewise  evident,  that  libelling  was  an  offence 
a^nst  the  law  of  Go<l.  Acts  xxiii  5.  Then, 
said  Paul,  I  wist  not,  brethren,  that  he  was  the 
high  priest :  For  it  is  written,  Thou  shall  not 
speak  evil  of  the  ruler  of  the  people.  2  Peter 
ii.  10.  Despise  government,  presumptuous  are 
thev,  self  willed,  they  are  not  afraid  to  speak 
evil  of  dignities,  &c.  He  then  insisted  that  it 
was  clear,  both  by  the  law  of  God  and  man, 
that  it  was  a  very  great  otTence  to  speak  evil  of, 
oV  to  revile  those  in  authority  over  us;  and 
that  Mr.  Zenger  had .  offended  in  a  most  noto- 
rious and  gross  manner,  in  scandalizing  his  ex- 
tellency  our  governor,  who  is  the  kiog|s  im- 
mediate representative,  and  the  supreme  ma- 
gistrate of  this  province  :  for  can  there  be  any 
thing  more  scandalous  said  of  a  governor  than 
what  is  published  in  those  oapers  ?  Nay,  not 
only  the  governor,  but  both  the  counoit  and 
assembly  are  scandalized ;  for  there  it  is  plainly 
■aid,  That  *  as  matters  now  stand,  their  hberties 
and^  properties  are  precarious,  and  that  slavery 
is  like  to  be  entailed  on  them  and  their  pos.- 
terity.  And  then  again  Mr.  Zenger  says. 
The  assembly  ought  to  despise  the  smiles  or 
iVowns  of  a  governor  ;  that  he  thinks  the  law 
is' at  an  end ;  that  we  see  men's  deeds  destroyed, 
judges  arbitrarily  displaced,  new  courts  erected, 
Without  consent  of  the  legislature  ;  and,  that  it 
seems  trials  by  juries  are  taken  away  when  a 
governor  pleases ;  tbalt  none  can  call  any  thing 
their  own,  longer  than  those  in  the  aominis- 
Iration  wilt  condescend  to  let  them  do  it.'-- 
And  Mr.  Attorney  added;  <  That  he  did  not 
know  what  could  be  said  in  defence  of  a  man, 
that  had  to  notoriously  scandalized  the  governor 
and  principal  magistrates  and  officers  of  the  go- 
Teroment,  by  charging  them  with  depriving 
the  people  of  their  rights  and  liberties,  and 
taking  away  trials  by  juries ;  and  in  short, 

pjattiog  an  end  to  the  law  itself If  this  was 

not  a  libel,  he  said  he  did  not  know  what  was 
one.  Such  persona  as  will  take  those  liberties 
with  governors  and  magistrates,  he  thought, 
ought  to  suffer  for  stirring  up  sedition  and  dis- 
content among  the  people.  And  concluded, 
by  saying,  that  the  government  had  been  very 
much  traduced  and  ex^iosed  by  Mr.  Zenger, 
before  he  was  taken  notice^  of;  that'  at  last  it 
f^as  the  opinion  of  the  governor  and  council, 
tint  he  ought  not  to  be  suffered  to  go  on,  to 
disturb  the  peace  of  the  government,  by  pub- 
lifehin^  such  libels  against  the  governor,  and 
the  chief  persons  in  the  ffovemroent ;  and 
thefefore  they  had  directed  tnis  prosecution,  to 
|Hit  a  stop  lo  this  scandalous  and  wicked  prac- 
tice, of  libellinflr  and  de&ming  his  majesty's  go- 
vcmment  and  disturbing  his  majesty's  peace/ 
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Mr.  CAoml^errthen  summed  ll|ltOlkejnry, 
observing  with  great  strength  of  reason  on 
Mr.  Attorney's  defect  of  proof,  that  the  papers 
in  the  inrfbrmation  were  false,  malicious  or  se- 
ditious, which  was  incumbent  on  htm  to  prove 
to  the  jury,  and  without  which  they  oonld  not 
on  their  oaths  say,  that  they  were  so  n 
charged. 


Mr.  Hamilton.  May  it  please  your  bo- 
nour :  I  agree  with  Mr.  Attorney,  that  govern- 
ment is  a  sacred  thing  ;  but  I  differ  very 
widely  from  him,  when  He  would  inanuate, 
that  the  just  complaints  of  a  number  of  men, 
who  suffer  under  a  bad  adminlstratiou,  is  libel- 
ling that  administration.  Had  I'belieTedthat 
to  be  law,  I  should  not  hive  given  the  Coart 
the  trouble  of  hearing  any  thing  that  I  could  sij 
in  tl)is  cause.  I  own,  when  I  read  the  informa- 
tion, 1  had  not  the  art  to  find  out  (without  the 
help  of  Mr.  Attorney's  innuendos)  that  the  go- 
vernor Was  tlie  person  meant  in  every  period  of 
that  news-paper ;  and  1  was  inclined  to  belfere, 


that  they  were  wrote  by  some,  who  f^M^an  ex- 


great  zeal  for  power,  had  exhibited  this  infsr- 
nuition,  to  correct  the  indiscretion  of  my 
client ;  and  at  the  same  time,  to  shew  his  sa- 
periors  the  great  doncem  he  had,  lest  tkej 
should  be  treated  with  any  undue  frecdooL 
But  from  what  Mr.  Attorney,  has  just  now  said, 
to  wit.  That  this  prosecution  was  directed  h^  the 
governW  and  council,  and  from  tlie  extraordi* 
nary  appearance  of  people  of  all  oondiiion 
which  I  observe  in  Court  upon  thCs  occasioo,  1 
have  reason  to  think,  that  those  in  the  admi- 
nistration have  by  this  prosecution  something 
more  in  view,  and  tiiat  the  people  beliere 
they  have  a  good  deal  more  at  stake  than  I 
apprehended ;  and,  therefore^  as  it  is  become  m^ 
duty,  to  be  both  plain  and  particular  in  ths 
cause,  I  beg  leave  to  bespeak  the  patience  of 
the  Court, 

I  was  in  hopes,  as  that  terrible  couit,  where 
those  dreadful  judgments  were  given,  and  that 
law  established,  which  Mr.  Attorney  has  pn>- 
duced  for  authorities  to  support  this  cause,  wss 
long  ago  laid  ande,  as  the  most  dangerous 
court  to  the  liberties  of  the  people  of  E^^laod 
that  ever  was  known  in  tpat  kingdom;  that 
Mr.  Attorney  knowing  this,  would  not  bare 
attempted  to  set  up  a  SUr  Chamber  here,  oorlo 
make  their  judgments  a  precedent  to  us :  for 
it  is  well  known,  that  what  vooli  have  been 
Judged  treason  in  those  days  for  a  man  to  speais, 
f  tmak,  has  since  not  only  been  practised  as 
lawful,  but  the  contrary  doctrine  has  been  bdd 
to  .be  law. 

;  In  Brewster's  case,  for  printing.  That  dis 
Hubjects  might  defend  their  rights  and  liberties 
by  arms,  in  case  the  kinqf  should  g^D  abootio 
destroy  them,  he  was  told,  by  tbe  chief-justioe, 
{that  it  was  a  great  mercy  he  was  not  proceeded 
against  for  his  life;  for  that  to  say  tbe  king 
jDould  be  resisted  by  arms  ia  any  csm  vbat* 
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\  erprtat  MiMoti.  Add'j^et  W6  ti^e, 
tfiocd  thirttfoK;,  Dr.  Bachevereli  vras  tiJeotehced 
in  the  highest  court  in  Great  Britain,  for  sty- 
iog',  thai  suHh  a  rebalance'  was  not'  lawfut. 
Besides,  at  times  haVe  made  very  gteat' 
chan^e^  in  the  laws  of  England,  so  in  ray. 
opJDio'o,  tb^re  is  good  reiik6n  tbut  pfaces  abodld 
do  so  too,    . 

Is  it  atft  surprising  to  see  a  snbjedt,  ut>on  his 
receiTin^  .a'  commission  from  the  king  to  be  a 
^overaorof  a  colony  in  America,  immediately 
imagining  hiiifself  fo  be  Vested  with  all  the. 
prerog'atives'telonginj^  to  the  sacrefd  ]]ier8on*  of 
nis  prim:^P'  And  which  ib  yet  m<5r'6  astonishing, 
tb  9^  that  a  people  can  be  sd  witd  as  to  allow' 
of  an/d  acl^notHedge  those  prtffo^kiives  aiid  fX- 
emptroas;  eten'to  theiir  own  destrttctfon  t  Is  it 
so  nard  a.  mattev  to  distinguish  bet^eeh  the 
ttisyesty  of  our  sdvereign,'  and  the  povfer  of  a 
governor  of  (lie  pli^itatidhs  T  Is  not  this  making 
very  free  with  our  prince,  to  appl^  that  regard, 
obeflience  and  allegiance  to  a'suhject  which  is 
dne  oftlV  t04)'or  sovereign  ?*  And  yetin  all  the 
cases  which  Mr.  Attorney  has  cited  to  shew 
the  duly  ahd  otiedicnce  we  owe  t6  the  supreme 
mag^trate,  it  is  the  kine  that  is'thcre  meant 
imd  utiderstood,  thoush  Inr.  Attorney  is  plea^d' 
to  urge  them  as  authorities  to  prove  the  hei- 
Dousne^s'  of  Mr.  tZ^enger's  offence  against  the 
governor  of  New-York.    The  several  ^lanta- 
tions  are'  compared  to  sb  many  larsfe  corpora- 
tions, and  iierhaps  not  impi-operty  ;  and  can 
any  one  give  an  instance,  that  the  naayor  or 
head  of  a  corporation  ever  put  in  a  claim  to  the 
sacred  rights  of  majesty?  Let  us  not' (while 
we  are  pretending  to  pay  a  great  rej^rd  to  our 
prince  and  his  |)eace)  make  bold  to  transfer 
that  allegiance  to  a  subject,  which  we  owe  (o 
our  king  only.     What  strange  doctrine  is  it,  to 
press  every  thing  for  law  here  which  is  so  in 
England?  I'believe  we  should  not  think  it  a 
favour,  at  present  at  least,  to  establish  this 
practice!.     In  England  so  great  a  regard  and 
reverence  is  had  to  the  judges,  (C.  3  Inst. 
140.)  that  if  any  man  strikes  another  in  West- 
minster-hall, while  the  judges  are  sitting,  he 
shall  lose  his  right-hand,  and  forfeit  his  land 
and  goods  for  so  doing.    And'  though  the 
judges  here  claim  all  the  powers  and  autho- 
rities within  this  government,  that  a  court  of 
King*8- bench  has  in  England,  yet  I   believe 
Mr.  Attorney  will  scarcely  say,  that  such  a 
punishment  could  be  legally  inflicted  on  a  man 
lor  committing  such  an  offence,  in  the  pre- 
sence of  the  judges  sitting  in  any  court  within 
the  province  of  New- York.    The  reason  is  ob- 
vious; a  quarrel  or  riot  in  New -York  cannot 
possibly  be  attended  with  those  dangerous  con- 
sequences that  it  might  in  Westmmster-hall ; 
nor  (I  hope)  will  it  be  alleged,  that  aiiy  misbe- 
haviour to  a  governor  in  the  plantations,  will, 
Qr  ought  to  he  judged  of  or  punished,  as  a  like 
undutifulness  would  be  to  our  sovereign.  From 
all  which,  I  hope  Mr.  Attorney  will  not  think 
h  proper  to  apply  bis  law* cases  (to  support  the 
cause  of  his  governor),  which  have  only  been 
judged,  where  the  king*smfety  or  honour  was 


Ancemed.  It  will  not  be  deql^  ini  that  i 
frediolder,  in  the  province  of  New-Tpfk,  hai 
as  good  a  rjght  to  the  sole  and  separate  use  of 
his  liinds,  as  a  freeholder  in  England,  who  ha^ 
a'  right  to  bring  an  action  of  trespass  against 
his  neighbour,  fOr  snflf^ring  bis  horse  or  cow' 
to  come  and  feed  upon  his  lands,  or  eat  hit 
corn.  Whether  inclosed' or  not  inclosed;  and 
yet  I  brieve  it  would  be  looked  upon  at  a 
strange  attempt  for  one  man  here  to  bring  aa 
actiob  against  another,  whose  cattle  and  horses 
feed  upon  his  grounds  not  inclosied,  Or  indeed 
fdr  ea^n^  and  trcfading  dowh  his  corn,. if  that 
were  ndf  ikiclosed.  iMUml^erlesd  aTe  t^  laTJ 
stdbees  of  thb  kind  that  mlgh't  b'^  ^iven',  fta 
shew,  that  what  is  good,  law  at 'one  time,^  luia 
ift  one  place,  ii  not  sb  at  another  time,  aiid  ii^ 
another  place;  so  that  I  thihk  the  law  seenBir 
to'expect,  that  in  these  parts  Otf  th^'v^orld^  mSn^ 
should  take  care,  by  a  p^ood  fen6^^  to  preserve- 
their  property  from  the  injury  of  nn'ruty  beastai^ 
And  perhaps  there  may  be' as^  good  a  reason 
why  iheh  should  toke  the  slm|e'  ca|-e^  ttf  make) 
an  bluest  and  upright  ei>bducf  a  fefCe.ahA 
security  agl^inst  the  injui*T'ot*uteruly  tongiies. 

Mr.  Attorney,  I  donH  know  what  the  gen-, 
tieman  meatas,  by  compaHng  cases  of  jfree-/ 
holders  in  England  with  the  ireeholdeiii'here.'. 
What  has  tms  case  to  do  with  actions'  of  tr^-' 
pa^,  oi*  men's  fencing  their  ground  ?^  The* 
case  before  the  Court  is,  Whether  Mr..Zenger' 
is  guilty  of  libelling  his  excellency  the  go-, 
vernor  of  New- York,  and  indeed  the  wh6le' 
administration  of  the  government  ?  Mr.  Jlamil-' 
ton  has  confessed  the  printing  anf  publi^ihing*. 
and  1  think  nothing  is  plainer,  than  that  thej 
wonis  in  tlie  information  are  scandalous,  and 
tend  to  sedition,  and  to  disquiet  the  minds'  o^ 
the  people  of  this  province.  And  if  suchj 
pkpers  are  not  libels,  I  think  it  may  be  said* 
there  can  J>e  no  such  thing  as  a  libel.  , 

Mr.  Eamlton,  May  it  please  your  honour,,. 
1  cannot  agiec  with  Mr.  Attorney;  foir  ^hougU' 
I  freely  acknowledge  that  there  are  such  thingp 
aa  libels,  yet  I  must  insist  at  the  same  time, 
that  what  n^  client  is  charged  with,  is  not  a 
libel ;  and  I  observed  just  uow,  that  Mr.  At-  ^ 
torney,  in  defining  a  libiel,  made  use  of  the 
words,. scandalous,  seditious,  and  tend  to  dis-' 
quiet  the  people ;  but  (whether  with  desijjjrh^  oj^ 
not,  I  wni  not  say)  he  omitted  the  word  false", 

Mr.  Attorn^,  I  think  I  did  not  omit  the,' 
word  false :  but  it  has  been  said  already,  that* 
it  may  be  a  libel,  notwithstanding  it  may  be 
true. 

Mr.  Uamillan,  In  this  I  must  still  differ  with 
Mr.  Attorney ;  for  I  depend  upon  it,  we.  ^re 
to  be  tried  upon  this  information  now  before  * 
the  Court  and  jury,  and  to  which  we  ha?e^ 
pleaded  Not  Guilty,  and  by  it  we  are  charged 
with  printing  and  publishing  a  certain  false, 
malicious,  seditious  and  scandalous  libel.  This  * 
word  false  must  have  some  meaning,  or  else 
how  came  it  there  ?  I  hope  Mr.  Atromcy  will 
not  say  he  put  it  there  by  chance,  and  1  ain  of 
opinion  his  information  would  not  be  good' 
without  it.    But  to  shew  thai  it  is  the  pHfad- 
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jMl  (bios^  whicbt  in  my* opinion,  makiea  a 
fibel,  I  put  the  case,  the  infurmation  had 
been  for  Drintlngaod  poblishioff  a  c^rt^io  true 
libd,  would  that  be  the  same  tbin^^?  Or  could 
Mr.  Attorney  support  such  ao  infbnnatioDttj 
«iny  precedent  in  the  English  law  ?  No,  the. 
falshood  makes  the  scandal,  and  both  make 
the  libel.  And  to  shew  the  Court  that  I  am 
in  cood  earnest,  and  to  save  the  Court's  time, 
And  Mr.  Attorney's  trouble,  I  will  agree,  that 
if  he  can  prove  the  facts  charged  upon  us  to 
be  false,  INI  own  them  to  be  scandalous,  se- 
dLtioua,anda  libel.  80  the  work  seems  how 
to  be  pretty  much  shortened,  and  Mr.  Attorney 
baa  now  only  to  prove  the  word  false,  in  order 
^niake  Qs  guilty. 

'^^mt: Attorney.  We  have  nothing  to  prove; 
Tou  have  confessed  the  printing  and  publish- 
ib^  I  but  if  it  was  nec^sary  (as  J  insist  it  is 
riot),  how  can  we  prove  A  negative?  But  I 
bope  some  regai^d  will  be  had  to  the  autho- 
rities that  have  been  produced  ;  and  that  sup- 
jfosin^atl  the  words  to  be  true,  yet  that  will 

Sot  help  them ;  tliat  chief  justice  Holt,  in  his 
barge  to  the  jury,  in  the  case  of  Totchiu, 
made  no  distinction,  whether  Tntchin's  papers 
were  true  or  false ;  and  as  chief  justice  Holt 
has  mf&de  no  distinction  in  that  case,  so  none 
ought  to  be  made  here;  nor  can  it  be  shewn 
in  all  that  case,  there  was  any  question  made 
about  their  being  false  or  true. 

Mr.  tidmilton,  I  did  expect  to  hear,  that  a 
negative  cannot  be  proved ;  but  every  body 
linows  there  are  many  exceptions  to  that  ge- 
neral rule ;  for  if  a  man  is  charged  with  KIU 
log  another,  or  stealing  his  neighbour's  horse ; 
if  be  is  innocetit  in  the  one  case,  he  may 
prove  the  man  said  to  be  killed  to  be  really 
ahve;  and  the  horse  said  to  be  stolen,  never  to 
have  been  out  of  bis  master's  stable,  &c.  and 
this  I  think  is  proving  a  negative.  But  vre 
will  save  Mr.  Attorney  the  trouble  of  proving 
a  negative,  and  take  the  onus  probandi  upon 
ourselves,  and  prove  those  very  papers  that  are 
cWled  libels  to  be  true. 

Mr.  Chief  Justice,  You  cannot  be  admitted, 
Mr.  Hamilton,  to  give  the  truth  of  a  libel  in 
evidence.  A  libel  is  not  to  be  justified ;  for  it 
IS  rtevertheless  a  lib^l  that  it  is  true. 

Mr.  Hamilton,  Tarn  sorry  the  Court  has  so 
•Oon  resolved  upon  that  piece  of  law  ;  I  ex- 

rwcted  first  to  have  been  heard  to  that  point, 
have  not  in  all  my  reading  met  with  an  au- 
thority that  says,  we  cannot  be  admitted  to 
give  the  truth  in  evidence,  upon  an  informa- 
tion for  a  libel. 

Mr.  Chief  Justice.  The  law  is  clear,  that 
you  cannot  justify  a  libel. 

Mr.  Bamilton,  I  own  that,  may  it  please 
your  honour,  to  be  so ;  but  with  submission  1 
understand  the  word,* justified,  there  to  be  a 
justification  by  plea,  as  it  is  in  the  case  upon 
an  indictment  for  murder,  or  an  assault  and 
battery ;  there  the  prisoner  cannot  justify,  but 

E lead  Not  Guilty :  yet  it  will  not  be  denied  but 
e  may,  and  always  is  athnitted  to  give  the 
truth  of  the  facty  or  any  other  matter  in  evi-  1 
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dence,  whioh  goea  to  bta  acquittal;  as  ia 
murder  he  may  prove  it  was  in  defence  of  his 
life,  his  house,  Sec.  and  in  assault  and  faatterj , 
he  may  give  in  evidence,  that  the  other  par^ 
struck  first,  and  in  both  cases  be  will  be  ac- 
quitted. And  in  this  sense  1  ooderatandtbs 
word  justify,  when  applied  to  the  caoe  befon 
the  Court: 

^  Mr.  Chief  Justice..  I  pray  shew  thai  yon  cui 
give  the  truth  of  a  libel  in  evidence. 

Mr.  Hamilton,  I  am  ready,  both  from  what 
1  understand  to  be  the  authorities  in  tbe  case, 
and  from  the  reason  of  the  thing,  to  shew  that 
we  may  lawfully  do  so.  But  hero  1  htst  leave 
to  observe,  that  informations  for  libels  is  a 
child,  if  not  bom,  yet  nursed  np,  and  brought 
to  full  maturity,  m  the  Court  of  the  Star- 
Chamber. 

Mr.'  Chief  Justice,  Mr.  Hamilton,  yonll 
find  yourself  mistaken ;  for  in  Colco's  Insti- 
tutes you'll  find  informations  for  libels,  Im^ 
before  the  Court  of  Star- Chamber. 

Mr.  Hamilton,    I  thank  your  honour ;  that 
is  an  authority  I  did^propose  to  speak  to  by  and 
bye :  but  as  you  have  mentioned  it,  PU  read 
that  authority  now«    I  think  it  is  in  tbe  3  Co. 
Inst,  under  title  Lib?l ;  it  is  the  case  of  John 
de  Northampton  for  a  letter  wrote  to  Robert  da 
Ferrers,  one  of  the  king's  privy  council,  (Oke 
3  lost.  174,)  concerning  sir  Wuliam  Scot,  chief 
justice,  and  his  fellows;  but  it  does  not  appear 
to  have  been  upon  ihformation ;  and  I  have  good 
gi'Ounds  to  say  it  was  upon  indictment,  as  was 
the  case  of  Adam  de  R^vensworth,  joat  men- 
tioned  before  by  lord  Coke  under  the  sama 
title ;  and  I  think  there  cannot  he  a  greater,  at 
least  a  plainer  authority  for  us,  than  the  judg- 
ment in  the  case  of  John  de  Northampton, 
which  my  lord  has  set  down  at  large.    **  £t 
quia  preedictus  Johannes  cognovit  dictam  Lite- 
ram  per  se  scriptain  Roberto  de  Ferrers,  qoi 
est  de  Concilio  Regis,  quee  liters  continet  in  se 
nullam    veritatem,"    &c.     Now  Sir,  by  this 
judgment  it  appears  the  libellous  words  were 
utterly  false,  and  there  the  falshood  was  tbe 
crime,  and  is  the  ground  of  that  judgment: 
and  is  not  that  what  we  contend  for  ?    Do  not 
we  insist  that  the  falshood  makes  the  scandal, 
and  both  make  the  libel?    And  how  shall  it  be 
known  whether  the  words  are  libellous,  that  is, 
true  or  false,  but  by  admitting  us  to  prove  them 
true,  since  Mr.  Attorney  will  not  undertake  to 
prove  them  false  ?    Besides,  is  it  not  against 
common  sense,  that  a  man  should  be  punished 
in  the  same  degree  for  a  true  libel  (if  any  such 
thing  could  be)  as  for  a  false  one?  I  know  it  is 
feaid,  that  truth  makes  a  libel  the  more  provok- 
ing, and  therefore  the  ofience  is  the  fijeater, 
and  consequently  tlie  judgment  should  be  tbe 
heavier.    Well,  8up|N)se  it  were  so,  and  let  us 
agree  for  once,  that  truth  is  a  greater  sin  than 
falshood  :  yet  as  tl\e  ofiences  are  not  equa),#od 
as  the  punishment  is  arbitrary,  that  is,  accord- 
ing as  the  judges  in  their  discretion  shall  direct 
to  be  iutlicted ;  is  it  not  absolutely  necessaiy 
that  they  should  know  whether 4he  libel  is  true 
or  false,  that  they  may  by  that  means  be  aUs 
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to   proportion  the  punishment?    For  wonid  it 
not  be  a  sad  case,  if  the  iudges,  for  want  of  a 
due  information,  should  chance  to  give  as  se- 
-vere  a  judgment  against  a  man  for  writing  or 
publishing  a  lie,  as  for  writing  or  pablishiug  a 
truth?    And  yet  this  (with  submission,)  as 
monstrous  and  ridiculous  as  it  mav  seem  to  be, 
Is  the  natural  consequence  of  ^Ir.  Attorney's 
doctrine,  that  truth  makes  a  worse  libel  than 
^Ishood^  and  must  follow  from  his  not  proving 
our  paners  to  be  false,  or  not  suffering  us  to 
prove  them  to  be  true.    But  this  is  only  tea- 
soBiDg  upon  the  case,  and  I  will  now  proceed 
to  shew,  what  in  my  opinion  will  be  sufficient 
to  induce  the  Court  to  allow  us  to  prore  the 
trutli  of  the  words,  which  in  the  information 
are  called  libellous.    And  first  I  think  there 
csQDot  be  a  greater  anthoritj  for  us,  than  the 
judgment  I  just  now  mentioned  in  the  case  of 
Joha  de  Northampton,  and  that  was  In  early 
times,  and  before  the  Star-chamber  came  to  its 
fulness  of  power  and  wickedness.     In  that 
judgpnent,  as  1  observed,  the  falshood  of  the 
Jetter  which  was  wrote,  is  assigned  as  the  very 
g^ round  of  the  sentence.    And  agreeable  to  this 
it  was  urged  by  sir  Robert  Sawyer  in  the  trial 
of  the  Seven  Bishops,*  that  the  falsity,  the  ma- 
lice,  and  seditions  of  the  writing,  were  all  facts 
to  be  proved.     But  here  it  may  be  said^  sir 
Robert  was  one  of  the  Bishops'  counsel,  and  his 
aivument  is  not  to  be  allowed  for  law :  but  I 
ofler  it  only  to  shew,  that  we  are  not  the  first 
who  have  iosisted,  that  to  make  a  writing  a 
libel,  it  roust  be  false.    And  if  the  argument  of 
a  counsel  must  have  no  weight,  I  hope  there 
will  be  more  regard  shewn  to  the  opmion  of  a 
jud^e;   and  therefore  I  mention  the  words  of 
justice  Powel  in  the  same  trial,  where  he  says 
(of  the  Petition  of  the  Bishops,  which  was 
called  a  libel,  and  upon  which  they  were  pro- 
secuted by  information,)  that,  to  make  it  a 
libel,  it  must  be  false  and  malicious,  and  tend  to 
sedition ;  and  declared,  as  he  saw  no  falshood 
or  malice  in  it.  he  was  of  opinion,  that  it  was  no 
libel.     Now,  I  should  thins  this  opinion  alone, 
in  the  case  of  the  king,  and  in  a  case  which 
that  king  had  so  much  at  heart,  and  which  to 
this  dajf  has  never  been  contradicted,  might  be 
a  sufficient  authority,  to  entitle  us  to  the  liberty 
of  proving  the  truth  of  the  papers,  which  in 
the  information  are  called  false,  malicious,  se- 
ditious, and  scandalous.    1  f  it  be  objected ,  that 
the   opinion  of  the  other  three  judges  were 
against  him,  I  answer,  that  the  censures  the 
judgments  of  these  men  have  undergone,  and 
the  approbation  justiqe  Powel's  opinion,   his 
judi^ent  and  conduct  upon  that  trial,  has  met 
with,  and  the  honour  he  gained  to  himself,  for 
daring  to  speak  troth  at  such  a  time,  upon  such 
an  occasion,  and  in  the  reign  of  such  a  king,  is 
more  than  sufficient,  in  my  humUe  opinion,  to 
warrant  our  insisting  on  his  judgment,  as  a  full 
authority  to  our  purpose  ;  and  it  ifvill  lie  upon 
Mr.  Attorney  to  shew,  that  this  opinion  has, 
since  that  time,  been  denied  to  be  law ;  or  that 
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justice  Powdj  who  delivered  it,  has  ever  been 
condenuied  or  blamed  for  it,  in  any  law-Jbook 
extant  at  this  day ;  and  this,  I  will  venture  to 
say,  Mr.  Attorney  cannot  do.    Bot,  to  make 
this  point  3ret  more  dear,  if  any  thing  mm  he 
clearer,  I  will^  on  our  part,  proceed  and  shew, 
that  in  the  case  of  sir  Samuel  Bamardiston^  his 
counsel,  notwithstanding  he  stood  before  one 
of  the  greatest  monsters  that  ever  presided  i^ 
an  English  court  (judge  Jeffeiies,) insisted  o|i 
the  want  of  proof  to  the  malice  and  seditious 
intent  of  the  author,  of  what  was  called  a  libd. 
And  in  the  case  of  Tutchin,  which  seems  to  be 
Mr.  Attorney's  chief  authority,  that  case  .ip 
against  him ;  for  he  was,  upon  bis  trial,  pot 
upon  shewing  the  truth  of  his  papers,  bat  did 
not;  at  least  the  prisoner  was  asked  by  tb^ 
king's  counsel,*  whether  be  would  say  they 
were  true?    And  as  he  never  pretended  thai 
they  were  true,  the  chief  justice  was  not  to  say 
so.     But  the  point  will  still  be  clearer,  on  our 
side,  from  Fuller's  case,f  for  falsely  and  wick- 
edly causing  to  be  printed  a  false  and  scandalous^ 
libel,  in  which  (amongst  other  things)  wem 
contained  these  words.    <*  Mr.  Jones  has  also 
made  oath,  that  he  paid  6,000/.  more,  by  the 
late  king's  order,  to  several  persons  in  places  of 
trust,  that  they  might  complete  m^  ruin,  and 
invalidate  me  for  ever.    Nor  is  tliis  all ;  for 
the  same  Mr.  Jones  will  prove,  by  undeniable 
witness  and  demonstration^  that  he  has  distri- 
buted more  than  180,00Q/.  in  eight  years  lasl 
past,  by  the  French  king's  order,  to  persons  in 
public  trust  in  this  kinj;dom."    Here,  you  se^ 
IS  a  scandalous  and  mfamous  charge  against 
the  late  king ;  hece  is  a  charge,  no  less  than 
high  treason,  against  the  men  in  public  trust, 
for  receiving  money  of  the  French  king,  then 
in  actual  war  with  the  croWn  of  Great  Britain ; 
and  yet  the  Court  were  far  from  bearing  him 
down  with  that  Star-chamber  doctrine,  to  wit, 
that  it  was  no  matter,  whethei'  what  he  said 
was  true  or  false ;  no,  on  the  contrary,  lord 
chief  justice  Holt  asks  Fuller,  *<  Can  you  make 
it  appear  they  are  true?    Have  you  any  wit- 
nesses?   You  might  have  had  subpmnas  for 
your  witnesses  against  this  day.     If^you  take 
upon   you  to  write  such  things  as  you  are 
charged  with,  it  lies  upon  you  to  prove  them 
true,  at  your  peril,    u  you  nave  any  witnesses, 
I  will  bear  them.    How  came  you  to  write 
those  books  which  are  not  true?    If  you  have 
any  witnesses  produce  them.    If  you  can  offer 
any  matter  to  prove  what  you  have  wrote,  let 
us  hear  it."  Thus  said,  and  thus  did,  that  great 
man,  lord  chief  justice  Holt,  upon  a  trial  of  the 
like  kind  with  ours ;  and  the  rule  laid  down  by 
him,  in  this  case,  is,  that  he  who  will  take  upoa 
him  to  write  things,  it  lies  upon  him  to  prove 
them  at  his  peril.    Now, Sir,  we  have  acknow« 
ledged  the  printing  and  publishing  of  those 
papers,  set  forth  in  the  information,  and  (with 
the  leave  of  the  Court)  agreeable  to  |he  rule 
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laid  down  by  chief  justice  Holt,  we«re  leadjr 
to  proFe  them  to  be  troie,  at  our  peril. 
Mr.  Chief  Justice,  Let  me  aee  ihe  boojc. 

Hece  the  Court  had  the  Gate  uoder  eouaide- 
jrationfaoonaiderahletimey  andjei^ery  o^b  was 


Mr.  Chi^  Justice,  Mr.  Attorae^jr,  you  have 
lieard  what  Mr.  Hamiltoa  has  said,  and  the 
cases  he  has  cited,  for  hfLviog  his  wituesses 
examined^  to  Drove  the  truth  of  several  facts 
contained  in  tne  papers  set  forth  id  the  iafor- 
matioD.    What  do  vou  say  to  it  ? 

Att,  Gen.  Theiaw,  in  my  opinion,  is  very 
clear :  they  cannot  be  adm.ittra  to  justify  a 
^ibel ;  for^  by  the  authorities  I  have  already 
read  to  the  Court,  it  is  not  the  less  a  libel  be- 
cause it  is  true,  l  think  I  need  not  trouble 
.the  Court  with  reading  the  cases  over  a^o ; 
the  thingseems  to  be  very  plain,  and  1  submit 
it  to  the  Court. 

Mr.  Cfuef  Justice,  Mr.  Hamilton,  the  Court 
is  oi*  opinion,  yon  ought  not  to  he  permitted  to 
prove  the  facts  m  the  papers :  these  are  the 
words  of  the  book,  **  It  is  far  from  being  a  jus- 
tification of  ^  libel,  that  the  contents  thereof 
are  true,  or  that  the  person  upon  whom  it  is 
inade  had  a  bad  reputation,  since  the  greater 
jApearance  there  is  of  truth  in  any  malicious 
inrecti^e,  so  much  the  more  provoking  it  is.*> 

Mr.  Hamilton.  These  are  Star- chamber 
^es ;  and  I  was  in  hopes  that  practice  bad 
been  dead  with  the  Court. 

Mr.  Chief  Justice.  Mr,  Hamilton,  the 
Ipourt  have  ddivered  their  opinion,  and  we  ex- 
pect you  will  use  us  with  good  manners :  you 
Hre  not  to  bepermitted  to  argue  agaiust  tbeopi- 
fiio^oftheCTourt. 

Mr.  Hamilton.  With  submission,  I  have  seen 
Che  practice  in  very  great  courts,  and  never 
lieard  it  deemed  unmannerly  to    — 

Mr.  Chief  Justice,  Afler  the  Court  have  de- 
jcTafed  their  opinion,  it  is  not  good-manners  ^> 
insist  upon  a  point  in  which  yoti  are  over-ruled. 
J  Mr.  jBlaniitton,  I  will  say  no  more  at  this 
.tiipe:  the  Copft^  }  see,  is  against  us  in  this 
point ;  an<f  that  1  hope  I  mSy  be  allowed  to 
•ay. 

^  Mr.  Chief  Justice.  Use  the  Court  with 
good- manners,  and  you  shall  be  allowed  all 
the  liberty  you  can  reasonably  desire. 

Af  r.  Hamilton,  I  thank  your  honour.  Then, 
|;eotlenaen  of  tbe  jury,  it  is  to  you  we  must 
flow  appeal,  for  wimesses  io  the  truth  of  the 
facts  we  have  offered,  and  are  denied  the  li- 
berty to  prove;  and  let  it  not  seem  strange, 
fhat  I  apply  myself  to  you  in  this  manner;  I 
am  warranted  so  to  do,  both  by  law  and  reason. 
Theiaw  supposes  you  to  be  summoned  out  of 
the  neighbourhood  where  the  fact  is  alleged  to 
be  OQmmitted ;  and  the  reason  of  your  neing 
faken  out  of  the  neighbourhf>od  is,  because  you 
•ire  supposed  to  have  the  best  knowlerlge  of  the 
fact  that  is  to  be  tried.  And  were  you  to  find 
ft  Terdict  against  my  client,  you  most  take 
upon  y4a  to  mv,  the  papers  refened  to  in  the 
informatiMi  apj  whieb  we  ackaowlqdge  we 


printed  and  published,  ure  false,  «caiidaloQ9| 
and  seditious ;  but  of  this  I  can  have  ne  appre- 
hension. Y<^u  are  ciiiz^ens  of  New  York :  joa 
are  really,  what  ibe  law  supiioses  you  to  be, 
honest  and  lawful, men;  and,  according  to  my 
brief,  the  facts  which  we  offer  to  prove  wen 
not  committed  in  a  comer;  they  are  noti>* 
riously  known  .to  be  true;  and  therefore  io 
yo\ir  justice  lies  our  safety.  And  as  «e 
are  denied  the  liberty  of  gi? ing  evidence,  ta 
prove  the  troth  of  what  we  have  published, 
will  bcff  leave  to  lay  it  down  as  a  standing  rule 
in  such  cases,  That  the  suppressing  of  evi- 
dence ought  always  to  be  taken  for  the 
strongest  evidence ;  and  I  hope  it  will  have 
that  weight  with  you«  fint  since  we  are  not 
admittea  to  examine  our  witnesses,  I  will  en- 
deavour to  ahorten  the  dispute  with  Mr.  At- 
torney ;  apd  to  that  end,  I  uesire  be  would  fa- 
vour us  with  someatandard  definition  of  a  libel, 
by  which  it  may  be  ceriaioly  known,  whether 
a  writ'^ig  be  a  libel,  yea  or  not. 

Att.  Gen,  The  books,  I  think,  have  given  a 
very  full  definition  of  a  libel :    they  say  (1 
Hawk.  chap.  73,  §  1,  et  seq,)  it  is,  "  in  a  strict 
sense,  taken'  for  a  malicious  defamation,  ex- 
pressed either  io  writing  or  printing:,  a^  lend- 
ing either  to  blacken  the  memorv  of  one  who  is 
dead,  or  the  reputation  of  one  who  is  alive,  and 
to  expose  him  to  public  hatred,  contempt  or  ri- 
dicule.   §  9.  But  it  is  said,  That,  io  a  larger 
sense  the  notion  of  a  libel  may  be  applied  to 
any  defamation  whatsoever,  expressed  ettiier 
by  signs  or  pictures,  as  by  fixing  up  a  ppiUows 
against  a  man's  door,  or  oy  painting  him  in  a 
shameful  and  jffoominious  manner.    §.  3.  And 
since  the  chief  cause  for  which  the  law  so  se- 
verely punishes  all  offences  of  this  nature,  is 
the  direct  tendency  of  them  to  a  treacb  of  pub- 
lic peace,  by  provoking  the  parties  injured, 
their  friends  and  famifies,  to  acta  of  revenge, 
which  it  would  be  inipossible  to  restrain  by  the 
severest  laws,  were  therp  no  redress  from  pub- 
lic justice  for  injuries  of  this  kind,  whicli,  oftU 
others,  are  most  sensibly  felt;   and  since  the 
plain  naeaning  of  such  scandal,  as  is  caressed 
oy  signs  or  pictures,  is  as  obvious  tp  oomnKm 
sense,  and  as  easily  understood  bv  every  com- 
mon capacity,  and  altogether  as  proyoKiug  u 
that  which  is  expressed  liy  writiojg  9r  priD^>4[i 
why  should  it  not  be  equally  criipi^jir  ?    §  i. 
And  from  the  sanie  ground  it  seemeth  also 
clearly  to  follow,  tliat  such  scandal,  as  is  ex- 
pressed  in    a   scoffing  and  ironical  manner, 
makes  a  writirfg  as  properly  a  libel,  as  that 
which  is  expressed  in  direct  terms ;  as  where* 
writing,  in  a  taunting  ipanner  reckoping  up  se- 
veral acts  of  public  charity  done  by  one,  says. 
You  will  not  play  the  Jew,  nor  the  Hypocrite, 
and  so  goes  on  in  a  strain  of  ridicule  to  insi- 
nuate, that  what  he  did  was  owing  to  his  raia- 
glory ;  or  where  a  writing,  pretending  to  re- 
commend to  one  the  characters  of  several  great 
men  for  his  imitation,  instead  of  taking  no- 
tice of  what  they  are  generally  esteemed  fa- 
mous for,  pitched  on  such  qualities  only  which 
their  eqf^pijes  cbfige  tl^^gi  wJt|i  tbe  wnat  of} 
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18  by  propotin^  such  a  one  to  be  imitnted  for 
bis  courage,  who  is  known  to  be  a  great  states- 
man, bat  00  solcfier ;  and  another  to  be  imitated 
for  hi8  learning,  who  is  known  to  be  a  great 
^eraly  but  no  scholar,  &c.  i^bich  kind  of 
(writing  is  as  welt  understood  to  mean  only  to 
upbraid  the  parties  with  the  want  of  these  aua- 
ities,  as  if  It  had  directly  and  expressly  done 

Mr.  Hamihon.  Ay,  Mr.  Attorney;  but  what 
certain  standard  rule  have  the  books  laid  down, 
by  which  we  can  certainly  know  whether  the 
rords  or  the  signs  are  malicioos?  Whether 
ihey  are  defamatory?  Whetber  they  tend  to 
the  breach  of  the  peace,  and  are  a  sufficient 
rround  to  provoke  a  man,  his  family,  or 
rrieods,  to  acts  of  revenge,  especially  those  of 
the  ironical  sortof  words  ?  And  what  rule  hare 
yon  to  know  when  I  write  ironically  ?  1  think  it 
would  be  hard,  when  I  say,  Such  a  man  is  a 
fcry  worthy,  honest  gentleman,  and  of  fine 
understaDdiiig.  that  therefore  I  meant  he  was  a 
kjiave  or  a  fool. 

Att,  Gen,  I  think  the  books  are  very  full :  it 
is  said  iu  1  Hawk.  p.  193,  just  now  read, 
|<  That  such  scandal  ai  is  expressed  in  a  scoff, 
iag  and  ironical  manner,  makes  a  writing  as 
properly  a  libel,  as  that  which  is  expressed  in 
direct  terms ;  as  where  a  writing,  in  a  taunt- 
ing manner  says,  reckonioj^  up  several  acU  of 
charity  clone  by  one.  You  will  not  play  the  Jew 
or  the  hypocrite ;  and  so  goes  on  to  inainnate, 
that  what  be  did  was  owing  to  his  vain-glory, 
kc.  which  kind  of  writing  is  as  well  under- 
stood to  mean  only  to  upbraid  the  parties  with 
the  want  of  these  qualJUes,  as  if  it  bad  directly 
and  expressly  done  so.'*  I  think  nothing  can 
be  plainer  or  more  full  than  these  words. 

Mr.  Hamilton,  I  agree  the  words  are  very 
plain ;  and  I  shall  not  scruple  to  allow  (when 
we  are  agreed  that  the  words  are  false  and 
scandalous,  and  were  spoken  in  an  ironical  and 
scoffingr  manner,  &c.)  that  they  are  really 
libellous ;  but  here  still  occurs  the  uncertainty, 
which  makea  the  difficulty  to  know  what  words 
sre  scandalous,  and  what  not ;  for  you  say, « 
they  may  be  scandalous,  true  or  false :  besides, 
bow  shall  we  know  whether  the  words  were 
ipoke  in  a  scoffing  and  ironical  manner,  or 
seriously  f  Or  how  can  you  know,  whether 
the  man  did  not  think  as  he  wrote?  For,  by 
four  rale,  if  he  did,  it  is  no  irony,  and  conse- 
quently no  libd.  But,  under  favour,  Mr.  At- 
tomey,  I  think  the  same  book»  and  the  same 
lection,  will  shew  as  the  only  rule  by  wbicb 
ftll  these  things  are  to  be  known,  llie  words 
sre  these ;  '  which  kind  of  writh^  ia  aa  well 
auderstood  to  mean  only  to  upbraid  the  par- 
ties with  the  want  of  these  quaiities,  as  if  they 
had  directly  and  expressly  done  so.'  Here,  it 
is  plain,  the  words  are  scandalous,  scoffing,  and 
Ironical,  only  as  they  are  understood ;  Iknow 
noruleUid  down  in  the  books  hot  Ibia;  1 
mean,  as  the  words  are  understood. 

Mr.  Chief  Justice,  Mr.  Hamilton,  do  yon 
think  it  so  hard  to  know  when  words  are  uo- 
ucal,  or  spoke  in  a  acoffioff  mftpn*^  ? 
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'  Mr.  BamlUon,  1  own  it  may  be  known  ; 
bat  I  insist,  the  only  rule  to  know  is,  as  1.  do  os 
can  nnderstaod  them :  1  have  no  other  rule  to 
go  by,  but  as  1  understand  them« 

Blr.  C/ii>f  Justice.  That  is  eertoio.  All 
words  are  libellous,  or  not,  as  they  are  under- 
stood. Those  who  are  to  judge  of  the  words^ 
mu^t  judge  ivhetlier  they  are  soandalous  or 
ironical,  tend  to  the  breach  of  the  peace,  or  aro 
seditious :  there  can  be  no  doubt  of  it. 

Mr.  Hamilton,  I  thank  your  honour  ;  I  am, 
glad  to  find  the  Court  of  this  opinion.  Thea 
It  follows,  that  those  twelve  men  must  under* 
stand  the  words  in  the  information  to  be  scan- 
dalous, that  is  to  say,  false ;  for  I  think  it  ia 
not  pretended  th^  are  of  the  ironical  sort ;  anil 
when  they  understand  the  words  to  be  so,  tbeyi 
will  say  we  are  guilty  of  publishing  a  false 
libel,  and  not  otherwise. 

Mr.  Chief  Justice,  No,  Mr.  Hamilton ;  the 
jury  may  find  that  Mr.  Zeogerprinted  and  pub- 
lished those  papers,  and  leave  it  to  the  Court  to 
judge  whether  they  are  libellous.  You  know. 
this  is  very  common :  it  is  in  the  nature  of  a 
Special  Verdict,  where  the  jury  leave  the  mat- 
ter of  law  to  the  Court.  , 

Mr.  Hamilton:  1  know,  may  it  please  your, 
honour,  the  jury  may  do  so ;  but  1  do  likewise 
know  they  may  do  otherwise.  I  know  they 
have  the  right,  beyund  all  dispute,  to'determino' 
both  the  law  and  tlie  factj  and  where  they  do 
not  doubt  of  the  law,  they  ought  to  do  so. 
This  of  leaving  it  to  the  judgment  of  the' Court, 
whether  the  words  are  libelloiis  or  not,  ia 
effect,  renders  juries  useless  (to  say  noworae). 
in  many  cases ;  but  this  1  shall  have  occasion 
to  speak  to  by-and-bye :  and  I  will,  with  tho 
Court's  leave,  proceed  to  examine  the  ita«onve- 
niences  that  must  inevitably  arise  from  the 
doctrines  Mr.  Attorney  has  laid  down ;  and  I^ 
observe,  in  support  of  this  prosecution,  he  baa, 
frequently  repeated  the  words  taken  from  the 
case  of  Libellis  Famosis,  m  5  Co.  This  is  in- 
deed the  leading  case,  and  that  to  which  almost 
alt  the  other  cases  upon  the  sulject  of  libels  do 
refer ;  and  I  must  insist  upon  saving,  that,  ac- 
cording as  this  casejseems  to  be  unuerstood  byHhe 
Court  and  Mr.  Attorney,  it  is  not  law  at  this 
day  :  for  though  I  own  it  to  be  base  and  un- 
worthy to  scandalize  anv  man,  y^»  I  think  it 
is  even  villainous  to  scaindalize  a  person  of  pub- 
lic character;  and  I  will  go  so  far  into  Mr. 
Attorney's  doctrine  as  to  agree,  that  if  .the. 
faults,  mistakes,  nay  even  the  vices,  of  auch  a. 
person  be  private  and  personal,  and  don't  affect 
the  peace  of  the  pubhc»  or  the  liberty  or  oro- 
perty  of  our  neighbour,  it  is  unmanly  ana  un- 
mannerly to  expose  them,  either  by  word  or 
writing.  But  whan  a  ruler  of  the  people  briaga 
his  personal  failings,  but  much  more  bis  vices, 
into  bis  admkiistration,  and  the  people  find 
themaelves  affeoted  by  them,  either  in  theur 
liberties  or  properties,  that  will  alter  the  case 
mightily  ;  and  all  the  bis[h  thinfi^s  that  are  said 
in  mvour  of  rulers,  and  of  dignities,  and  upon 
the  side  of  power,  will  not  be  able  to  stop  peo-. 
pie's  moutha  when  they  feel  themidfea  op« 
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pressed,  I  mean  ia  a  free  gofemment.  It  is 
trae,  in  times  past,  it  was  a  crime  to  speak 
troth ;  and  in  that  terrible  court  of  Star- 
chamber,  many  worthy  and  brave  men  suffered 
for  so  doing ;  and  yet,  even  in  that  court,  and 
in  those  bad  tiroes,  a  gredt  and  good  man  durst 
eay,  what  I  hope  will  not  be  taken  amiss  of  me 
to  say  in  this  place,  to  wit,  "  The  practice  of 
Informations  for  libels  is  a  sword  in  the  bands 
of  a  wicked  king,  and  an  arrand  coward,  to  cut 
down  and  destroy  the  innocent;  the  one  cannot 
because  of  his  high  station,  and  the  other  dares 
not,  because  of  his  want  of  conragCi  revenge 
ftimsdf  in  another  manner.** 

.  Att.  Oen,  "Prayf  Mr.  Hamilton,  have  a  care 
what  vou  say;  don't  go  too  far  neither :  I  don't 
like  those  liberties. 

Mf.  HamlUm.  Sure,  Mr.  Attorney,  you 
won't  make  any  applications :  All  men  agree, 
that  wtf  are  governed  by  the  best  of  kings ;  and 
I  cuittot  see  the  meaning  of  Mr.  Attorney's 
Mution :  My  well  known  principles,  and  the 
■ense  I  have  of  the  blessings  we  enjoy  under 
his  present  majesty^  make  it  impossible  for  me 
to  err,  atid,  I  hope,  even  to  be  suspected,  in 
that  point  oif  duty  to  uxy  king.  May  it  please 
your  honour,  I  was  saying,  that  notwithstand- 
ing all  the  duty  and  reverence  claimed  by  Mr. 
Attorney  to  men  in  authority,  they  are  not  ex- 
emi)t  from  observing  the  rules  of  common 
justice,  either  in  their  private  or  public  capa- 
pacities  ;  the  laws  of  our  mother- country  know 
no  exception.  It  is  true,  men  in  power  are  harder 
tt^  be  come  at,  for  wrongs  they  do,  either  to  a 
private  penion,  or  to  the  public  ;  especially  a 
governor  in  the  plantations,  where  they  insist 
Qpon  an  exemption  from  answering  complaints 
wany  kind  in  their  own  government.  We  are 
Indeed  told,  and  it  is  true  they  are  obliged  to 
ttiswer  a  suit  in  the  king's  courts  at  West- 
minster, for  a  wrong  dotie  to  any  person  here: 
But  do  we  not  know  how  impracticable  this 
is  to  most  men  among  us,  to  leave  their  families, 

iwho  depend  upon  their  labour  and  care  for 
beir  livelihood)  and  carry  evidences  to  Britain, 
lind  at  a  great,  nay,  a  far  greater  expence, 
roan  almost  any  of  us  are  able  to  bear,  only  to 
prosecute  a  governor  for  an  injury  done  here  P 
'  Snt  when  the  oppression  is  general,  there  is  no 
wmedy  even  that  way :  No,  our  constitution 
Aas  (blessed  be  God)  given  us  an  opportunity, 
If  not  to  have  such  wrongs  redressed,  yet,  by 
our  prudence  and  resolution,  we  may  in  a  great 
itieasure  prevent  the  committing  of  such 
wrongs,  by  making  a  governor  sensible,  that 
it  is  his  interest  to  be  just  to  those  under  his 
care ;  for  such  is  the  sense  that  men  in  ^neral 
(I  mean  freemen)  have  of  common  lustice, 
(hat  when  they  come  to  know  that  a  chief  ma- 
gistrate abuses  the  power  with  which  be  is  in- 
trusted for  the  good  of  the  people,  and  is  at- 
tempting to  turn  that  very  power  against  the 
innocent,  whether  of  high  or  low  degree,  I  say, 
mankind  in  general  seldom  fail  to  interpose, 
and,  as  far  as  they  can,  prevent  the  destruction 
•f  their  fdlow  aubjects.     And  has  it  not  oAen 


trial  of  John  J^eUr  Zengeff  fTOS 

been  seen  (and,  I  hope,  it  will  alwayi  be  seen) 
that  when  the  representatives  of.  a  free  people 
sre,  by  just  representations  or  renaonstnneegy 
made  sensible  of  the  sufferings  of  their  f^^Dow 
subjects,  by  the  abuse  of  oower  in  tlie  hands 
of  a  governor,  they  have  declared  (and  loodTy 
too)  that  they  were  not  obliged  by  anv  law  is 
support  a  governor  who  ffoes  about  to  destroy  a 
province  or  colony,  or  Sktir  privileges,  which 
by  his  majesty  he  was  appointed,  and  by  the 
law  he  is  bound,  to  protect  and  encourage. 
But  I  pray  it  mav  be  considered,  of  what  nae  ii 
this  mighty  privilege,  if  every  man  that  auffen 
must  be  silent  P    ^d  if  a  man  must  be  taken 
up  as  a  libeller,  for  telling  bis  suflfinrings  to  b» 
neighbour,  I  know  it  may  be  answered ,  Have 
you  not  a  j^slatttre  ?  have  you  not  a  House 
of  Representatives,  to  whom  you  may  com- 
plain ?   And  to  this  I  answer.  We  have :  Bat 
what  then  ?  Is  an  Assembly  to  be  troabled  with 
every  injury  done  by  a  governor  ?    Or  are  th^ 
to  hear  of  nothing  out  what  those  in  the  admi- 
nistration* will  please  to  tell  themP    Or  what 
sort  of  a  trial  must  a  man  haVe  P.    And  how 
is  he  to  be  remedied;  especially  if  the  cast 
were,   as   I  have   known   it  to  happen   in 
America  in  my  time,  that  a  governor  who  has 
places  (I  will  not  say  pensions,  for,  I  believt 
they  seldom  give  that  to  another  which  they 
can  take  to  themseWes)  to  bestow,  and  can  or 
will  keep  the  same  Assembly  (aAer  he  has  mo- 
delled them  80  as  to  get  a  majority  of  tbs 
House  in  his  interest)  fbr  near  twice  seven  yean 
together?  I  pray,  what  redress  is  to  be  ex- 
pected fbr  an  honest  man,  who  makes  his  com- 
plaint against  a  governor  to  an  Assemhiy,  who 
may  property  enough  be  said  to  be  made  by 
the  same  governor  against  whom  the  oomplaiot 
is  made  P   The  thing  answers  itself.     No,  it  is 
natural,  it  is  a  privilege — I  will  go  farther, 
it  is  a  right  which  all  ^eemen  claim,  and  arc 
intitled  to,  to  complain  when  they  are  hurt ;  tbey 
have  a  riglit  publicly  to  remonstrate  against  tM 
abuses  of  power,  in  the  strongest  terms,  to  put 
their  neighbours  upon  their  guard,  against  tfae 
craft  or  open  violence  of  men  in  authority,  and 
to  assert  with  courage  the  sense  they  bare  of 
the  blessing  of  liberty,  the  valuethey  put  upoa 
it,  and  their  resolution  at  all  hazards  to  pre- 
serve it,  ad  one  of  the  gpreatest  blessings  hearea 
can  bestow.    And  when  a  House  of  Assembly, 
composed  of  honest  freemen,  sees  the  general 
bent  of  the  people's  inclinations,   that  is  it 
which  must  and  will  (I'm  sure  it  ought  to) 
weigh  with  a  legislature,  in  spite  of  all  tbe 
cran,  caressing,  and  cajoling,  made  use  of  by 
a  governor,  to  divert  them  from  hearkening  to 
the  voice  of  their  country.    As  we  all  very  well 
nndef-stand  the  true  reason,  why  gentlenien 
take  so  much  pains,  and  make  such  gfeat  in- 
terest, to  be  appointed  governors,  so  the  des^ 
of  their  appointment  is  not  less  manifest.    We 
know  his  majesty's  gtacious  intentions  to  hii 
subjects ;  lie  desires  no  mor^  than  that  his  peo- 
ple in^the  plantations  should  be  kept  op  to  tbdr 
duty  and  allegiance  to  the  crown  of  Gfeat  Bri* 
tain ;  that  peace  may  be  preserred  amoogsi 


709] 


Ji^  a  LiheL 


tbem,  ind  jastiee  impartiany  administered ; 
that  we  may  be  g^orerned  so  as  to  render  vm  use- 
ful to  oor  mother-country  by  encouraging  us  to 
make  and  raise  such  commodities  as  may  be 
useful  to  Great  Britain.  But  will  any  one  say, 
that  all  or  any  of  these  good  ends  are  to  be  ef- 
Tected  by  a  governor's  setting  his  people  toge- 
i)er  by  the  ears,  and  by  the  assistance  of  one 
[>art  of  the  people  to  plague  and  plunder  the 
>ther  ?  'Hie  commission  which  governors  bear, 
vhile  they  execute  the  oowers  given  them,  ao- 
:ordiD0'to  the  intent  or  the  royal  ^ntor,  ex- 
>ressej[  in  their  commissioos,  requires  and  de- 
ierves  very  great  reverence  and  submission ;  but 
vhen  a  governor  departs  lirom  the  duty  enjoined 
lim  by  bis  sovereign,  and  acts  as  if  be  was  less 
iccouotable  than  the  royal  hand  that  gave  him 
ill  that  power  and  honour  which  be  is  possessed 
>f,  this  sets  people  upon  examining  and  enquir- 
ing into  the  power,  authority,  and  duty  of  such 
i  mag^rate,  and  to  compare  those  with  his 
conduct ;  and  just  as  far  as  they  find  he  exceeds 
the  bounds  of  bis  authority,  or  falls  short  in  do- 
in^  impartial  justice  to  the  jieople  under  his  ad- 
Qiinistration,  so  far  they  very  often,  in  return, 
come  short  in  their  duty  to  such  a  governor. 
For  power  alone  will  not  make  a  man  oeloved  ; 
and  I  have  beard  it  observed,  that  the  man  who 
was  neither  good  nor  wise  before  bis  being 
made  a  goremor,  never  mended  upon  his  pre- 
ferment, but  has  been  generally  oraerved  to  be 
worse:  for  men  who  are  not  endowed  with 
wisdom  and  virtue,  can  only  be  kept  in  Iwunds 
by  the  law :  and  by  bow  much  the  farther  they 
tbiok  themselves  out  of  the  reach  of  the  law, 
by  so  much  the  more  wicked  and  cruel  they 
are.  I  wish  there  were  no  instances  of  the  kind 
at  this  day.  And  Ivherever  this  happens  to  be 
the  case  of  a  g:overnor,  unhappy  are  the  people 
under  his  administration,  and  in  the  end  ne  will 
find  himself  so  too ;  for  the  people  will  neither 
lore  him  nor  support  him.  I  make  no  doubt 
but  there  are  those  here,  who  are  zealously 
concerned  for  the  success  of  this  prosecution ; 
and  yet  f  hope  they  are  not  many  ;  and  even 
some  of  those,  1  am  persuaded  (when  they 
consider  to  what  lengths  such  prosecutions  may 
be  carried,  and  bow  deeply  the  liberties  of  the 
people  may  be  affected  by  such  means)  will  not 
all  abide  bv  their  present  sentiments ;  I  say,  not 
all :  for  the  man  who,  from  an  intinoacy  and 
acquaintance  with  a  governor,  has  conceived  a 
personal  regard  for  bim ;  the  man  who  has  felt 
none  of  the  strokes  of  his  power ;  the  man  who 
believes  that  a  governor  has  a  regard  tor  him, 
and  confides  in  bim  ;  it  is  natural  for  such  men 
to  wish  well  to  the  affairs  of  such  a  goremor  ; 
and  as  they  may  be  men  of  honour  and  genero- 
sity, may,  and  no  doubt  will,  wish  him  success, 
60  far  as  the  rights  and  privileges  of  their  fel- 
low-cttizens  are  not  affected.  But  as  men  of 
honour,  I  can  apprehend  nothing  from  them ; 
they  will  never  exceed  that  point.  There  are 
others  that  are  under  stronger  obligations,  and 
those  are  such  aa  are  in  some  sort  engaged  in 
support  of  a  governor's  cause,  by  their  own  or 
ibeir  rdatioDa  depcadowe  on  his  hioai  for 
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some  post  or  preferments    sucb  men  have, 
what  IS  commonly  called,  duty  and  |pratitud« 
to  influence  their  inclinations,  and  oblige  thena 
to  gd  his  lengths.    I  know  men's  interests  ara 
very  near  to  them,  and  they  will  do  much, 
rather  than  forego  the  favour  of  a  governor, 
and  a  livelihood  at  the  same  time ;  but  I  caa 
wit,b  very  just  grounds  hope,  even  from  thosa 
men,  whom  J  will  suppose  to  be  men  of  honour, 
and  conscience  too,  that  when  they  see  the  li- 
berty of  their  country  is  in  danger,  either  by 
their  concurrence,  or  even  by  their  silence^ 
they  will,  like  Englishmen,  and  like  them- 
selves, freely  make  a  sacrifice  of  any  prefer- 
ment or  favour,  rather  than  be  accessary  to 
destroying  the  liberties  of  their  country,  and 
entailing  slavery  upon  their  posterity.    There 
are  indeed  another  set  of  men,  of  whom  Ihava 
no  hopes ;  I  mean,  such  who  lay  aside  all  other 
considerations,  and  are  ready  to  join  with  power 
in  any  shaae,  and  with  many  or  any  sort  of 
men,  by  wnose  means  or  interest  they  majr  ba 
assisted  to  gratify  their  malice  and  envy,  against 
those  whom  they  have  been  pleased  tb  bate  ; 
and  that  for  no  other  reason,  but  because  they 
are  men  of  abilities  and  integrity,  or  at  least 
are  possessed  of  some  valuable  qualities  far  su- 
perior to  their  own.     But  as  envy  is  the  sin  of 
the  devil,  and  therefore  very  hard,  if  at  all,  to 
be  repented  of,  I  will  believe  there  are  but  fear 
of  this  detestable  and  worthless  sort  of  men,  nor 
will  their  opinions  or  inclinations  have  any  in- 
fluence upon  this  trial.    But  to  pnxieed :  I  beg 
leave  to  insist,  that  the  ri^ht  of  complaining  or 
remonstrating  is  natural;    and  the  restraint 
upon  this  natural  right  is  the  law  only,  and 
that  those  restraints  can  only  extend  to  what  is 
false :  for  as  it  is  truth  alone  which  can  excusa 
or  justify  any  man  for  complaining  of  a  bad  ad- 
ministration, I  as  frankly  agree,  that  nothing 
ought  to  excuse  a  man  who  raises  a  falsa 
charge  or  accusation,  even '  against  a  privata 
person,  and  that  no  manner  of  allowance  ought 
to  be  made  to  him  who  does  so  against  a  pub* 
lie  magistrate.      Truth  ought  to  govern  the 
whole  affair  of  libels,  and  yet  the  party  accused 
runs  risk  enough  even  then  ;  for  if  he  fails  of 
proving  every  tittle  of  what  he  has  wrote,  and 
to  the  satisfaction  of  the  Court  and  Jury  too, 
he  may  find  to  his  cost,  that  when  the  prosecu- 
tion is  set  on  foot  by  men  in  power,  it  seldom 
wants  friends  to  favour  it.    And  from  thence 
(it  is  said)  has  arisen  the  great  diversity  of  opi- 
nions among  judges,  about  what  words  were  or 
were  not  scandalous  or  libellous.    I  believe  it 
will  be  granted,  that  there  is  not  greater  un- 
certainty in  any  part  of  the  law,  than  about 
words  of  scandal :  it  would  be  mis-spendinff  of 
the  Court's  time  to  mention  the  cases ;   they 
may  be  said  to  be  numberless ;   and  therefore 
the  utmost  care  ought  to  be  taken  in  following 
precedents ;  and  the  times  when  the  jud^inents 
were  given,  which 'are  quoted  for  authorities  iik 
the  case  of  libels,  are  much  to  be  regarded.    I 
think  it  will  be  agreed,  that  ever  since  the 
time  of  the  Star-Chamber,  where  the  most  ar- 
bitraiy  aod  dtftmctife  jodgiDents  ad  opiniana 
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were  given,  that  ever  an  Englishman  heard  of, 
at'least  in  bis  own  country:  1  say,  prosecutions 
for  libels  since  the'  time  of  that  arbitrary  court^ 
and  until  the  glorious  RerolutioD,  have  gene- 
rally been  set  on  foot  at  the  instance  of  the 
crown,  or  its  ministers ;  and  it  is  no  small  re- 
proach t^lhe  taw,  that  these  prosecutions  were 
{do  often  and  too  much  countenanced  by  the 
judges,  who  held  their  places  at  pleasure  (a 
disagreeable  tenure  to  any  officer,  but  a  dan- 
gerous one  in  the  case  ot  a  judge).  To  say 
more  to  this  point  may  not  be  proper.  And 
yet  I  cannot  think  it  unwarrantable,  to  shew 
the  unhappy  influence  that  a  sovereign  has 
sometimes  had,  not  only  upon  judges,  but  even 
ppon  parliaments  themselves. 

It  has  already  been  shewn,  how  the  judges 
differed  in  their  opinions  about  the  nature  of  a 
libel,  in  the  case  of  the  Seven  Bishops.  There 
you  see  three  judges  of  one  opinion,  that  is,  of 
m  wrong  opinion,  m  the  judgment  of  the  best 
men  in  England,  and  one  judj^e  of  a  right  opi- 
nion. How  unhappy  might  it  have  Men  for 
all  of  us  at  this  day,  if  that  jury  had  understood 
the  words  in  that  information  as  the  Court  didf 
Or  if  they  had  left  it  to  the  Court  to  judg^e, 
whether  the  Petition  of  the  Bishops  was  or  was 
not  a  libel  ?  No !  tbey  took  upon  them » to  their 
immortal  honour,  to  determine  both  law  and 
Act,  and  to  understand  the  Petition  of  the  Bi- 
shops to  be  no  libel,  that  is,  to  contain  no  false- 
hood nor  sedition,  and  therefore  found  them 
J<fot  Guilty.  And  remarkable  is  the  case  of  sir 
8amuel  Bamardiston,  who  was  fined  10,000/. 
for  writing  a  letter,  m  which,  it  may  be  said, 
none  saw  any  scandal  or  falsehood  but  the 
Court  and  Jury ;  for  that  judgment  was  after- 
Wards  looked  upon  as  a  cruel  and  detestable 
judgment,  and  tnerefore  was  reversed  by  par- 
liament. Many  more  instances  might  be  given 
of  the  complaisance  of  court-judges  about  those 
times,  and  before ;  but  I  will  mention  only  One 
eaJse  more,  and  that  is  the  case  of  sir  Edward 
Hales,  who,  thouglra  Roman  CathoIiCi  was  by 
king  James  S,  preferred  to  be  a  colonel  of  his 
army,  notwithstanding  the  statute  of  35  Ch.  3, 
chap.  2,  by  which  it  is  provided.  That  every 
one  that  accepts  of  an  office,  civil  or  military, 
&c.  shall  take  the  oaths,  subscribe  the  declara- 
tion, and  take  the  sacrament,  within  3  months, 
&c.  otherwise  he  is  disabled  to  hold  such  office, 
and  the  grant  for  the  same  to  be  null  and  void, 
and  the  party  to  forfeit  500/.  Sir  Edward 
JBales  did  not  take  the  oaths  or  sacrament,  and 
was  prosecuted  for  the  500/.  for  exercising  the 
office  of  a  colonel  by  the  space  of  three  months, 
without  conforming  as  in  the  act  is  directed. 
Sir  Edward  pleads.  That  the  kin^,  by  his  let- 
ters patent,  did  dispense  with  his  taking  the 
oaths  and  sacrament,  and  subscribing  the  de- 
'  claratioo,  and  had  pardoned  the  forfeiture  of 
600/.  And  whether  the  king's  dispensation 
was  good,  against  the  said  act  of  parliament  f 
was  the  question.  I  shall  mention  no  more  of 
this  case,  than  to  shew  how  in  the  reign  of  an 
arbitrary  prince,  where  judges  hold  their  seats 
at  pleasure  their  determinatioDfl  have  not  al- 


ways beeo  such  as  to  make  procadeols  of,  bat 
the  contrary ;  and  so  it  happened  in  ilus  esse, 
where  it  was  solemnly  judged,  That,  notwitb* 
standing  this  act  of  parliaqsent,  made  b  the 
strongest  terms,  for  preservation  of  the  Protes- 
tant religion,  that  yet  the  king  had,  by  hii 
royal  prerogative,  a  power  (o  dispease  with 
that  law;  and  sir  Edward  Hales ^  was  ao- 
quitteo  by  the  juJges  accordingly.  8o  the 
king's  dispensing  power  being  by  tka  judges 
set  up  above  the  act  of  parliament,  thSs  Uw, 
which  the  people  looked  upon  as  their  chief  se> 
curity  against  Popery  and  arbitrary  oower, 
was,  by  this  judgment,  rendered  alto^ner  in- 
effectual. But  this  judgnaeiit  is  suffiaeotly  ex- 
posed by  sir  Robert  Atkins,  late  one  of  the 
jiidges  of  the  Court  of  Common  Pleas,  in  his 
Enquiry  into  the  King's  Power  of  Dispensing 
with  Penal  Statutes ;  wherein  it  is  shewn,  who 
.it  was  that  first  invented  dispensations ;  how 
they  came  into  England  ;  what  ill  asehasbeea 
made  of  them  there ;  and  all  this  prindpaUy 
owing  to  the  couotenance  given  them  by  the 
judges.  He  says  of  the  dispensing  power,  *  The 
rope  was  the  inventor  of  it ;  our  kings  have 
borrowed  it  from  them ;  and  the  -judges  hav^ 
from  time  to  time,  nnrsed  and  dressed  it  uf, 
and  given  it  countenance ;  and  it  is  still  opoa 
the  growtli,  and  encroaching,  till  it  has  almost 
subverted  all  law,  and  made  the  re^^l  power 
absolute,  if  not  dissolute.'  This  seeins  not  oolj 
to  shew  how  far  judges  have  been  tafluenc«l 
by  power,  and  bow  little  cases  of  this  sort, 
where  the  prerogative  has  been  in  question  is 
former  reigns,,are  to  be  relied  upon  for  law :  kat 
I  think  it  plainly  shews  too,  that  a.  man  may 
use  a  greater  ^eedom  wfth  the  power  of- his  so- 
vereign, and  tlie  juitffes  in  .Great  Britain,  tbss 
it  seems  be  may  with  the  power  of  a  govenisr 
in  the  plantations,  who  is  but  a  fellow- sulked 
Are  the  words  with  which  we  are  charged,  like 
these?  Do  Mr.  Zeoger's  papers  contain  any 
such  freedoms  witjb  his  governor^  or  his  cooa* 
oil,  as  sir  Robert  Atkins  nas  tgken  with  there* 
eal  power  9nd  tlie  judges  in  isngland  ?  And  yet 
I  never  heard  of^any  information  brought  against 
him  for  tiiese  freedoms. 

If  then,  upon  the  whole,  there  is  so  great  u 
uncertainty  among  judges  ^learned  and  great 
men)  in  matters  of  this  kind ;  if  power  faai 
had  so  great  an  influence  on  judges,  how  csa- 
tious  ought  we  to  be  in  determining,  by  their 
judgments,  especially,  in  the  plaDtati9ns,  sad 
m  the  case  of  bbels  ?  There  is  heresy  ip  law  sf 
well  as  in  religion,  and  both  have  ohaoged  very 
much ;  and  we  well  know  that  it  is  not  two 
centuries  ago  that  a  oiaa  would  have  beeo 
burnt  as  an  heretic,  for  owning  such  opioioof 
in  matters  of  religion  as  are  publicly  wrote  and 
printed  at  this  day.  They  were  failible  roes, 
It  seems,  and  we  take  the  liberty  not  only  to 
differ  from  them  in  religious  opmioos,  boi  to 
condemn  them  and  their  opinions  too ;  aod  I 
mustnresame,  that  in  taking  these  freedoms  ia 
thinkmg  and  speaking  about  natters  of  faiik 
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»r  reli|pofe»w«  an  in  the  right:  For,  thooffh  f 
t  is  said  there  are  ?ery  great  liberties  of  this  j 
Lind  taken  in  New- York,  yet  I  have  hcftrd  of 
lo  inforo^ation  preferred  by  Mr.  Attorney  for 
Lny  ofiencet  oi  this  sort.  From  which  I 
liiiik  it  is  pretty  dear,  that  in  Naw- York  a  man 
nay  make  ? ery  free  with  his  Gad,  but  ha  miiat 
ake  special  cara  what  he  says  of  his  governor. 
[t  is  agreed  upon  bv  all  men,  that  this  is  a 
neigu  €>f  libertj;  ana  while  men  keep^  within 
Lbe  iM>nnds  of  truth,  I  hope  they  may  with 
lafetjf  both  speak  and  write  their  santimenta  of 
tfae  oondnct  of  men  in  power,  I  mean  of  that 
part  of  their  condupt  only,  which  affects  the 
Ubccty  or  property  of  the  peopla  under  their 
adonisustration;  were  this  to  be  denied,  than  the 
next  step  may  make  them  slaves.  For  what 
notiona  can  m  entertuoed  of-  slavery,  bevond 
that  ai  suffering  the  greatest  ipjuries  and  op- 
pressiona,  without  the  liberty  of  comi^ainiag; 
or  if  thejT  do,  to  he  destjcoyed,  bo^y  m  eatf^, 
for  eodoiog. 

It  is  said,  and  insisted  1900  hv  Mr.  Attonie|r : 
That  governmant  is  a  sacred  tnin^ ;  thai  it  is 
to  be  supported  and  reverenced ;  it  is  govern- 
ment that  protecta  our  persons  and  estates  i 
that  prevents  treasons,  murders,  robberies,  riots, 
ami  all  the  train  of  evils  that  overturns  king- 
^oaa andatatea,  and  ruina  particular  persons; 
and  if  thoaain  the  administration,  eapecially 
the  aupsema  magistrates,  must  have  all  their 
cODiinct  cananradhy*  pri? ata  meoy  .government 
caaaot  anbsiat.  Thia  is  called  aiwaotionsness 
aotJto  be  tolerated.  It  ia  said,  that  it  brings 
the  rolaraaf  the  neoplainto  contempt,  and  their, 
antiiorily  not  to  be  regarded,  and  so  in  the  end 
the  lawa  canaat  be  put  in  ezafiutioo.  These,  I 
aajr,  and  such  as  these,  asa  tha  general  topics 
insisted  upon  b^  men  in  power,  and  their  ad- 
Tocatea.  But  I  wish  it  might  be  conndcred  at 
the  saoAsttma,  how  odea  it  has  happened,  thai 
the  abuse  of  power  has  been  the  primary  cause 
of  these  evils,  and  that  it  waa  tha  injustice  and 

which  has  com- 
contampt  with  tha 
people.  The  craft  and  art  of  such  man  is 
great,  and  who,  that  is  tha  leaat  aaqiiaintad 
with  history  or  Jsw,  can  be  ignorant  of  the 
specious  pietaaccs,  which  have  often  been 
made  iiaeof  by  man  in  ppfver,  to  introduce  arbi- 
trary rule,  and  destroy  the  libertiea  of  a  free 
people.  I  will  give  two  toatancea,  and  as  tl^y 
are  authoritiea  not  to  be  denied,  nor  can  ha  mis- 
understood,  I  pvesuaie  they  will  besufficiant 

The  first  is  the  statute  of  3d  of  Hen.  7,  cap. 
I.  Tha  pvaambla  of  tha  statute  will  prove  aU, 
and  ipore  than  I  have  alleged.  It  begins: 
•  The  king  our  sovereign  lordiemembeieth,  boa 
by  unlawful  maintenances,  ipving  of  liveries, 
signs  and  tokens^  iScc.  untrue  damaanin^s  of 
aberiffii  in  making  of  panoala,  and  other  untraa 
retuma,  by  taking  of  money,  by  usuries,  by 
great  riata  and  unlawful  assaoibliea$  the  policy 
and  goad  rule  of  thia  vealaa  ia  aknaat  s«l^ued| 
and  for  tbenot  punishiogjtbawinf onvnnianfiaai 
and4»y  aoeasian  of  the  psamisseaf  tttOeorae- 
tUng  oiay  ba^md  Jv«i«lpry%4Mb  to  the  ia- 
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people.     The  craft  and  art  of  1 
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creas^nf  awrders,  &c.  and  unsoatties  of  all  «ia9 
living,  and  losses  of  their  laoda  and  goods.' 
Here  is  a. fine  and  specious  pratpoaa  for  intro-i 
ducine  the  remedy,  as  it  is  callad,  which  ia 
provided  by  this  act ;  that  is,  iaat»d  of  beiny 
lawfully  accused  by  twenty- four  good  and  law* 
ful  men  of  the  neighbourhood,  and  afikarwarda 
tried  by  twelve  like  lawful  men,  here  is  a  power 
ffiven  to  the  lord  c^iaaceUor,  lord  tseasurar,  4ho 
keeper  of  the  king's  privy  seal,  or  two  of  tham» 
ealhng  to  them  a  bishop,  a  temporal  lord,  an4 
other  great  men  mentioned' in  ^e  act,  (who,  iik 
is  to  1^  observed,  waie  all  to  be  dependants  oa 
the  court)  to  receive  information  against  any 
parson  for  any  of  the  mbbtthaviousa  recited  ia 
that  act,  and  by  their  discretion  to  ezaroine^ 
and  to  punish  them  aecordiag  to  their  demerit. 

The  second  statute  1  psaposed  to  raentiony  in 
the  11th  of  the  same  king,  chap.  8d,  tha  pie» 
amble  of  which  set  has  the  like  fair  pselanecs  an 
the  former  ;  for  the  king  calliag  to  his  re* 
membrsnee  the  gnod  lawa  made  agaiaat  tha 
receiviot;  of  liveries,  &c.  unlawful  aatortiona^ 
maintenances,  embracery,  &o.  unlawful  gaaMf , 
3m.  and  many  other  ^reat  enormities,  and  of* 
fences  committed  agninst  many  good,  statutes^ 
to  the  displeasure  ofAlmigbty  Gm,  which,  the 
act  says,  could  not,  nor  yet  can,  be  convex 
niently  poniabad  by  the  due  order  of  the  law, 
except  it  were  first  found  by  twelve  men,  &c. 
which,  far  the  causes  aforesaid,  will  net  find 
nor  yet  present  the  truth.  And  therefore  tha 
same  stotute  directs,  that  the  juaticea  of  assiae^ 
and  jttstioes  of  the  peace,  shall  upon  informal 
tion  for  the  kiag.hefore  them  made,  have.futt 
power,  by  theu-  discrctiott,  to  hear  and  datannina 
all  aucb  ofiencaa.  Here  are  two  atatotsa  that 
are  allawcd  to  have  given  the  deepest  wound  to 
the  libeHiea  of  the  people  of  Engfond  of  ana 
that  1  remember  to  have  baea  made^  nnkss  ft 
rosy  be  said  that  the  stalate  made  in  4ha  tima 
of  Henry  8th,  by  which  his  paodanatiana 
were  to  haitt  the  eflfoct  of  lawa,  might  In  ila 
coMequenoe  be  worse.  And  yet  we  see  tha 
plausible  pretences  found  out  by  the  gnttt  mmm 
to  procure  tbeae  acts.  And  it  may  jnstlybo 
said,  that  by  those  pvetanees  the  people  of 
iiigkod  were  cheated  or  awed  into  thedelivefM 
ing  op  their  ancient  and  aaered  right  of  triahi 
by  graiid  and  petit  janes.  I  hope  ta  ha  axoasai 
for  this  etpgsssion,  seeing  my  loid  Ookn  calid 
it  (4  fawt.)  <  unjust  and  stransa  net,  that  tended 
in  ifa  esecolion  to  the  great  danknson. of  AU 
iskighty  God,  and  the  utter  snbaenioa  af  tha 
oomnMn  law.' 

These,  I  think,  mnke  out  what  lallegnd,  and 
are  flagrant  inataneea  of  theinflnanoe  oi  mm 
in  power,  eveur  upon  the  lenroasntatifaa  off  a 
whole  kmgdom.  SWom  all  whiah,  1  hapa.  It 
will  be  agreed,  that  it  isa  duty  widchntt  8pa# 
men  oa«  to  their  country,  ta  gnas^  against  tha 
unhappy  miuettee4>f  iN.nMnwtiaa  cntamlsd 
with  power,  and  dipaciallv  against  their 
creatnica^ani  dependents^  who,  aa  they  mm 
generally  mesa  iiacessitens,-aie  aurely  maia 
eovctonaandcraeli  fiolitss  wnvthvefabsav* 
iidm,.tlHlvtliM«h.thnii^piril  ^Amp^m" 
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borne  down  and  oppreaied  in  Bngland  that 
time,  yet  it  was  not  lost ;  for  the  parlianient' 
Iai4  hold  of  the  first  opportunity  to  free  the 
Rab|ect  from  the  many  insufferable  oppressions 
and  outrages  committed  upon  their  persons  and 
estates  hf  colour  of  these  acts,  the  last  of 
which  being  deemed  the  most  grievous,  was 
rep^ed  iq  Uie  first  year  of  Hen.  8th.  Though 
it  is  to  be  observed,  that  Hen.  7tb,  and  his 
creatures,  reaped  such  great  advantages  by  the 

Sievous  oppressions  and  exactions,  grinding 
e  faces  of  the  poor  subjects,  as  my  lord  Coke 
says,  by  colour  of  this  statute  by  information 
only,  that  a  repeal  of  this  act  could  never  be 
obtained  during^  the  life  of  that  prince.  The 
other  statute  being  the  favourite  law  for  sup- 
porting arbitrary  power,  was  continued  much 
longer.  The  etecntion  of  it  was  by  the  great 
nen  of  the  realm  ;  and  how  they  execul^  it, 
the  sense  of  the  kingdom,  expressed  in  the  7th 
•f  Charles  1st,  (by  which  the  Court  of  Star- 
Chamber,  the  soil  whei-e  informations  grew 
tankest)  will  best  declare.  In  that  statute 
Magna  Charta,  and  the  other  statutes  made  in 
the  time  of  Edw.  3,  which,  I  think,  are  no 
less  than  five,  are  particuUrly  enumerated  as 
acts,  by  which  the  liberties  and  privileges  of 
the  people  of  England  were  secured  to  them, 
agauat  such  oppressive  ooorts  as  the  Star* 
ChambeTf  and  others  of  the  like  jurisdiction. 
And  the  reason  assigned  for  their  pulling  down 
the  Star«Charaber,  is,  That  the  proceedings,  cen- 
sures and  deciees  of  the  Court  of  Star-Cham- 
ber,ereu  though  the  great  men  of  the  realm, 
Bay,  and  a  bislibp  too  (holy  man)  were  judges, 
had  by  experience  been  found  to  be  an  intoler- 
able burthen  to  the  subject,  and  the  means  to 
introduce  an  arbitrary  power  and  government. 
And  therefore  that  court  was  taken  away,  with 
all  the  other  courts  in  that  statute  mentioned, 
having  like  jurisdiction. 

I  do  not  mention  this  statute,  as  if  by  the 
laking  away  the  Court  of  Star-Ctaamber,  the 
lemedy  for  many  of  the  abuses  or  offences 
censured  there,  was  likewise  taken  away  ;  no, 
I  only  intend  by  it  to  shew,  that  the  people  of 
'EapBud  saw  clearly  the  danger  or  trusting 
thev  liberties  and  properties  to  be  tried,  even 
by  the  greatest  men  in  the  kingdom,  without 
the  judgment  of  a  jury  of  their  equals.  They 
had  felt  the  terrible  effects  of  leaving  it  to  the 
judgment  of  these  ^reat  men  to  say  what  was 
seandahms  and  seditious,  false  or  ironical.  And 
if  the  parliament  of  England  thought  this 
power  of  judging  was  too  great  to  be  trusted 
with  men  of  the  first  rank  in  the  kingdom, 
without  the  aid  of  a  jury,  how  sacred  soever 
their  characters  might  be,  and  therefore  re-- 
stored  to  the  people,  their  original  right  of  trial 
Inr  juries,  I  bone  to  be  excused  for  insisting, 
tbat  by  the  judgoient  of  a  parliament,  from 
whence  no  appeal  lies,  the  jury  are  the  proper 
judges  of  what  is  false  at  least,  if  jiot  of  i^hat  is 
scandalous  and  seditious.  This  is  an  authority, 
aot  10  be  denied,  it  is  as  plain  as  it  is  great, 
and  to.  say,  tbat  this  act  indeed  did  restore  to 
lbs  people  trials  by  Juries,  wbich  was  n^t  the 


practioe  of  the  Star-Chamber,  but  that  it  did 
not  give  the  jurors  any  new  authority,  or  any 
rif^ht  to  try  matters  of  law,  I  say  this  oljectioa 
will  not  avail ;  for  I  must  insist,  that  where 
matter  of  law  is  complicated  with  matter  of 
fiM:t,  the  jury  have  a  right  to  detennine  both. 
As  for  instance ;    upon  indictment  for  murder, 
the  jury  may,  and  almost  constantly  do,  take 
upon  them  to  judge  whether  the  evidence  w3l 
amount  to  murder  or  manslaughter,  and  find 
accordingly ;  and  I  must  say,  I  cannot  see, 
why  in  our  case  the  jury  have  not  at  least  as 
good  a  right  to  sav,  whether  our  news-papers 
are  a  libeior  no  Idid,  as  another  jury  has  io 
say,  whether  killing  of  a  man  is  murder  or 
manslaughter.    The  right  of  the  jury  to  find 
such  a  verdict  as  they  in  their  consctenoe  do 
think  b- agreeable  to  their  evidence,  is  sup- 
ported by  the  authority  of  Bushel's  case,*  ia 
Vaughan's  Reports,  page  1S5,  beyond  any 
doubt    For,  in  the  argument  of  that  cane,  the 
chief-justice  who  delivered  the  opinion  of  the 
Court,  lays  it  down  for  law  :  (Vaogban's  Rep. 
p.  1(K).)  That  in  all  general  issues,   as  npoa 
non.  cul.  in  trespass,  non  tort,  nul  disseizb  in 
assize.  Bee.  though  it  is  matter  of  law,  whether 
the  defendant  is  a  trespasser,  a  disseizor,  bcc. 
in  the  particular  cases  in  issue,  yet  the  jofy 
find  not  (ss  in  a  special  verdict)  the  fact  of 
every  case,  leaving  the  law  to  the  Court ;  bat 
find  for  the  plaintiff  or  defendant  upon  the 
issue  to  be  tried,  wherein  they  resolve  both  bw 
and  fact  oomplicatelT.    It  appears  by  the  same 
case,  that  though  the  discreet  and  lawful  as- 
sistance of  the  judge,  by  way  of  adrice  to  tbe 
jury,  may  be  useful,  yet  tbat  advice  or  direction 
ou£[bt  always  to  be  upon  suppositiony  and  not 
positive  and  upon  coercion.    The  reason  givea 
in  the  same  book  is,  (page  144, 147.)   BecauK 
the  judge  (as  judge)  cannot  know  what  tbe 
evidence  n  which  the  jury  have,  that  is,  be 
can  only  know  the  evidence  given  in  court  ; 
but  the  evidence  which  the  jury  have,  may  be 
of  their  own  knowledge,  as  thoy  »^  retnroed 
of  the  neighbourfaodd.    They  may  also  know 
from  their  own  knowledge,  that  what  is  swoni 
in  court  is  not  true ;  and  they  may  know  tbe 
witnesses  to  be  stigmatized,  to  which  tbe  Court 
may  be  strangers.    But  what  is  to  my  narpose, 
is,  that  suppose  that  tbe  Court  did  really  koow 
all  the  evidence  which  the  jury  teow,  yet  io 
that  case  it  is  agreed,  That  the  judge  and  jiuy 
may  differ  in  the  result  of  their  evidence,  ss 
well  as  two  judges  may,  which  often  happesi. 
And  fu  page  148,  tbe  judge  sulgoins  the  reasoo, 
why  it  IS  no  crime  for  a  jury  to  difiier  in  opi- 
nion  from  the  Court,  where  he  says,  Thsts 
nan  oaunot  see  with  another's  eye,  nor  faetr 
by  another's  ear ;  no  more  can  a  man  ooncliMie 
or  infer  the  tbinj:  by  another's  understaodiiy 
or  reasoning.    From  all  which  (I  inrist^tt  is 
rery  phun,  tbat  the  jury  are  by  law  at  Irfwty 

aithoot  any  afih>nt  to  the  judgment  of  tbe 
nrt)  to  find  both  tbe  law  and  tbe  fact,  io  oo^ 
case,  as  they  did  in  the  case  I  am  speakiag  to, 

«49sitit,.«0l.^,  p.999,    . 
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rhicfe  I  viU  bag  leare  jost  to  nMMitioOf  and  k 
FAS  this:  Mr.  Peno  Mid  Mead  being  Qoaker^, 
kud  baving  met  in  a  peaceable  maaneri  aAer 
^tiigr  gbui  out  of  their  meetiqg-hoiiK»  preocb- 
id  io  Graoo-Churcb'Slreet  iu  I^mdoDf  to  tbe 
»eople  of  their  own  fmsuasioD,  and  for  this  tbejr 
vere  indicted  <;  and  it  was  said,  Thatthay  with 
^ther  persons,  to  the  number  of  300,  unlawfully 
uid  tumuituously  assembled,  to  tbe  disturbanco 
vf  the  oeaoe,  &c.  To  which  they  pleaded, 
Vot  Guilty.  And  the  petit  jury  being  sworn  to 
:ry   the  issue  between  the  king  and  the  pri- 


raners,  that  js,  whether  thejF  were  guilty,  ac- 
cording to  the  form  of  tbe  mdictment  ?    Here 
Lit  ere  was  no  dispute  but  tbey  were  assembled 
lo^etfa^r,  to  the  number  mentioned  in  the  in- 
dictment; but,  whether  that  meeting  together 
was  riotous^,  tupaultuously,  and  to  tl^  dis« 
turbaaceof  tnepeMse?  was  the  question.   And 
the  Court  told  the  jury  it  was,  and  ordered  the 
|ary  to  find  it  sq;  for  (said  the  Court)  the  meet* 
iog^  was  the  matter  of  fact,  and  that  is  confess* 
e«l,  and  we  tell  you  it  is  unlawful,  for  it  is 
ag^Dst  the  statute  j  and  the  meeting  being  un* 
lawful,  it  follows  of  courM  that  it  was  tumul- 
iaons,  and  to  the  disturbance  of  tbe  peace.    Qut 
the  jury  did  not  think  fit  to  take  the  Court's 
word  for  it,  for  they  could  neither  find  riot,  tu- 
multy  or  any  thing.tending  to  the  breach  of  the 
peace  committed  at  that  meeting ;  and  they 
acqaitted  Mr.  Penn  and  Mead.*    In  doing  of 
which  they  took  upon  them  to  judge  both  the 
law  and  the  fact;   at  which  the  Court  (being 
themselves  true  courtiers)  were  so  npuch  of- 
fended, that  they  fined  the  jury  40  marks  a- 
piece,  and  committed  them  till  paid.    But  Mr. 
Bushel,  who  valued  tbe  right  ofa  juryman  and 
the  liberty  of  his  country  more  than  his  own, 
refused  to  pay   the  fine^  and   was   refolved 
(though  at  a  ^reat  expence  and  trouble  too) 
to  bring,  and  did  6ring,  his  Habeas  Corpus,  to 
be  relieved  firom  his  fine  and  imprisonment,  and 
he  was  released  accordingly ;   and  this  being 
the  judgment  in  his  case,  it  is  estiibHsbed  for 
law.  That  the  juflges,  how  great  soever  they 
be,  have  no  right  to  fine,  imprison,  or  punish  d 
jury,  for  not  finding  a  verdict  according  to  the 
direction  of  the  Court.    And  this,  I  b>pe,  is 
sufficient  to  prove,  that  jurymen  are  to  see 
with  their  own  eyes,  to  hear  with  their  own 
cars,  and  to  make  use  of  their  own  consciences 
and  understandings  in  judging  of  the  lives,  li- 
berties, or  esutes  of  their  fellow  subjects.    And 
so  1  have  done  with  this  point. 

This  is  the  second  intbrmation,'for  libelling 
of  a  governor,  that  I  have  known  in  America. 
And  the  first,  though  it  may  look  like  a  ro- 
mance, yet,  as  it  is  true,  1  will  beg  leave  to 
mention  it  Governor  Nicholson,  who  happen- 
ed to  be  offended  with  one  of  his  clergy,  met 
him  one  day  upon  the  road ;  and  as  it  was 
usual  with  him  (under  the  protection  of  his 
commission)  used  tbe  poor  parson  with  th^ 
worst  of  language,  threatened  to  cut  off  his 
ears,  slit  his  nose,  and  at  last  to  shoot  him 
through  the  head.     The  parson,  being  a  reve- 
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rend  man,  continued  all  this  time  oneovered  in 
tbe  heat  of  the  sun,  until  he  found  an  opuorto* 
nity  to  fly  for  it ;  and  coming  to  a  ueigbDour's 
htimf  fcilt  himself  very  ill  of  a  lever,  and  im« 
mediately  writes  for  a  doctor ;  and  that  his 
physician  might  be  the  better  judge  of  his  dis* 
temper,  he  acquainted  him  with  the  usage  he 
had  received ;  concluding,  that  the  governor 
was  certainly  mad ;  for  that  no  man  in  bin 
senses  would  have  behaved  in  that  manner* 
Tbe  doctor  unhappily  shews  the  parson's  letter  9 
The  governor  came  to  (lear  of  it,  and  so  an  in* 
formation  was  preferred  against  the  poor  man 
for  saying.  He  believed  the  governor  was  mad  ; 
and  it  was  laid  in  the  information  to  be  false, 
scandalous  and  wicked,  and  wrote  with  in- 
tent to  move  sedition  among  the  people,  and 
bring  his  excellency  into  contempt.  But  by 
an  order  from  the  late  c|neen  Anne,  there  was 
a  stop  put  to  the  prosecution,  with  sundry  othera 
set  on  foot  by  tbe  sante  governor  against  gen- 
tlemen of  the  greatest  worth  and  honour  in  that 
government. 

And  may  not  I  be  allowed,  after  all  this,  to 
say,  that,  Dv  a  little  ooimtenance,  almost  any 
thmfi^  which  a  man  writes,  may,  with  the.  help 
of  that  useful  term  of  art  called  an  innnendOs 
be  construed  to  be  a  libel,  according  to  Mr.  At- 
torney's definition  of  it,  that  whether  the  words 
are  spoke  of  a  person  of  a  public  character,  or 
of  a  private  man,  whether  dead  or  living,  good 
or  bad,  true  or  fiilse,  all  make  a  libel ;  tor  ac- 
cording te  Mr.  Attorney,  after  a  man  hears  a 
writing  read,  or  reads  and  repeats  it,  or  Uuffha 
at  it,  tbey  are  all  punishable.  It  is  true,  Mr. 
Attorney  is  so  good  as  to  altow,  after  the  party 
knows  it  to  be  a  libel ;  but  he  is  not  so  kind  aa 
to  take  the  man's  word  for  it. 

[Here  were  several  cases  put  to  shew,  that 
though  what  a  man  writes  or  a  governor  was| 
true,  proper,  and  neoosary,  yet,  according  to 
tbe  foregoing  doctrine,  it  might  be  construed  to 
be  a  libel.  But  Mr.  Hamilton,  after  the  trial 
was  over,  being  informed,  that  some  of  the 
cases  be  had  put  had  really  happened  in  this 
government,  he  declared  he  had  never  heard  of 
any  such ;  and  as  he  meant  no  personal  reflec- 
tions, he  was  sorry  he  had  mentioned  them, , 
and  therefore  tbey  are  omitted  here.] 

Mr.  RamilUm.  If  a  libel  is  understood  in  tha , 
large  and  unlimited,  sense  urged  bv  Mr.  At- 
torney, there  is  scarce  a  writing  i  know  that 
may  not  be  called  a  libel,  or  scarce  any  peiaon , 
safe  from  being  called  to  account  as  a  libdler ; 
for  Moses,  meek  as  he  was,  libelled  Cain ;  and 
who  is  it  that  has  not  libelled  the  Devil  ?  For, 
according  to  Mr.  Attorney,  it  is  no  justificatkm 
to  say  one  has  a  bad  name.    Echard  has  li*t 
belled  onr  good  king  William  ;  Burnet  has  li- 
belled, among  many  others,  kmg  Charles  and 
king  James ;  and  Rapin  has  libelled  them  all. 
How  must  a  man  speak  or  write,  or  what  must 
he  hear,  read,  or  sing  P  Or  when  mast  he 
laugh,  so  as  to  be  secure  from  being  taken  up . 
as  a  libeller?  I  sincerely  believe^  that  were 
some  persons  to  go  through  the  streets  of  New      \ 
York,  now-a«days,  and  read  a  part  of  the 
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BiMe,  it  it  was  not  kno^irto  bentt^h,  Mr.  Al* 
loniey,  wilti  the  help  of  hi^  ionneu^os,  would 
mm\v  Umi  It  into  a  libel.  Am  for  in^nee, 
la.  XI.  16.  *<  The  leaders  oT  ibo  people  eaMte 
fhemloerr,  and  they  that  arcj  led  Hy  them  are 
dcatroyed."  But  ahotttd  Mr.  Attorney  go 
i^bootto  raaketbis  a  libel,  be  irooM  read  it 
Mnia :  'The  leaden  of  the  people'  [innoeufdo, 
tho  gfwremor  atfd  coaneil  of  New- York} '  cause 
^  tMi'  [ianueildo,  the  people  of  thw  proTtDcel 

*  to  err,  and  they'  [the  governor  and  connci! 
meaning]  *  aie  dc^royed'  [innuendo,  are  de- 
€^ved  into  the  loss  of  their  nberty] ;  which  is 
the  worst  kind  of  destrattion.  Or  if  some 
persons  sh^akl  paUtely  repeat,  in  a  manner 
not  pleasing  to  bis  belters,  the  10th  and  the 
llCb  verses  of  the  Mh  chap,  of  the  same  book, 
fbere  Mr.  Attorney  wooM  bsYe  a  large  field  to 
display  his  skill,  in  the  artfol  application  of  his 
innnendos.     The  words  are ;  <  His  watchmen 

*  are  blind,  they  are  ignorant,  &c.  Yea,  they 
^  are  greedy  don,  that  can  nerer  have  enough.' 
But  to  make  &em  a  libel,  there  is,  according 
to  Mr.  Attorney's  doctrine,'  no  naore  wanting 
hat  the  aid  of  bis  skill,  in  the  right  adapting 
his  inmiendos.  As  for  instance ;  *  His  wateh- 
*>  men'  [imniendo,  the  governor's  coundl  and 
asemhiy]  <  are  Mind,  they  are  ignorant,' 
[innuendo,  will  not  see  the  dangerous  designs 
of  his  excellency.]]  •  Yea,  the^'  [the  go- 
vernor and  oonncil  meaiiing]   *are  greedy 

*  dogs,  which  can  never  have  enongh'  [innu- 

*  endo,  enouq^h  of  riches  and  power.]  Soch  an 
instanee  as  this  seems  only  fit  to  be  langhed 
at;  bat  I  may  appeal  to  Mr.  Attorney  him- 
self, whether  these  are  not  at  least  equally 
pro^r  to  he  applied  to  his  excellency,  and  his' 
miDisters,  as  some  of  the  inferences  and  innu- 
endos  in  his  information  against  my  dient. 
Then  if  Mr.  Attorney  is  at  liberty  to  come  into . 
court,  and  file  an  ioforni«.tioD  in  the  king's 
oaiae,  without  leave,  who  is  secure,  whom  he 
u  pleased  to  prosecute  as  a  libeller  ?  And  as 
the  crown  law  is  contended  for  in  ba4'times, 
there  ia  no  remedy  for  the  greatest  oppression 
of  this  sort,  even  thoo^  the  party  proseouled 
if  aoqnitled  with  honour.  And  give  me  leave 
to  say,  as  .gnsat  men  aa  any  in  Britain  h«ve 
bbldly  asserted,  that  the  mode  of  prosecuting 
by  information  ^when  a  grand  jury  will  not 
find  BWa  teraj  is  a  national  grievance,  and 
greatly  inconsistent  wHb  that  freedom  which 
ttesubjects  of  England  ebjoy  In  most  other 
ckses.  fimt  If  ^e  are  so.onhappy  as  not  to  be 
able  to  ward  off  this  stroke  o^  power  directly, 
kt  OS'  take  care  not  to  be  cheated  oat  of  oar 
liberties  by  forms  and  appearances ;  let  as 
always' be  snl«  that  thecnarge  in  the  infor- 
aHition  is  nnade  oat  clearly,  even  beyond ,  a 
duabt;  Ibr  tbon^h  matters  m  the  information 
nby  be  called  form  upon  trial,  yet  they  may 
be,  and  often  have  been  ibund  to  be,  matters 
orsnbstance  upon  giving  judgment. 
^Gentlemen,  the  danger  is  great/ in  propor- 
nblitotheaDisehief  that  may  happen  through 
oar  too  great  credolity.  A  proper  confidence 
id  a  ooart  is  commeH<table ;  bat  as  the  verdict 
(wliatever  tii^  will  be  yooiiy  you  ooglitto 
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refbrnopivt  of  Toordatyto  llM^iaeMSon  of 
ether  persoae.  If  voa  eheokl  be  of  opmkta, 
that  there  itf  no  nlsebood  in  Mr.  ZmgaH 
papers,  vea  wilt,  nay,  (pardon  ase  ^  the  ex- 
presskw)  yea  oogbt  to  say  so ;  because  jon 
don't  know  irbetber  others  (I  oseaD  the  Coin^ 
may  be  of  that  ophiioa.  It  is  yoor  right  to  ds 
so,  and  there  is  much  depeaamg  opon  yev 
resokitiea,  as  well  as  npon  your  iategnty. 

The  loss  of  liberty,  to  a  generooa  namd,  is 
worse  than  deatli ;  and  yet  we  know  then 
have  been  those  in  all  ages,  who,  for  tlie  sake 
of  proferment,  or  some  imaginaTy  bonear,  have 
freely  lent  a  helping  band  to  opprsoa,  nay,  ts 
destroy  their  country.  This  brioffa  to  vy 
mind  that  saying  of  the  iasaiortid  Brata^ 
when  he  locked  apoa  tlie  creatnrea  of  Csasr, 
who  were  very  great  men,  hot  ky  no  menas 
good  men :  <«  Yoa  Romani','*  saM  Bmtns, 
**  if  yet  I  may  call  you  so,  eaosideT  trliat  yoa 
are  Joiog ;  remendber  that  yea  are  aaaiB&g 
GflBsar  to  forge  those  very  cbMia,  which  oas 
day  he  will  make  yonrKlves  wear.''  Thb  ii 
what  every  man  (that  valaea  fi^edoni)  ooght 
to  consider :  he  shoaM  act  by  jadgmeBt,  and 
not  by  afibcftion  or  self- interest;  for  when 
those  previtil,  no^  ties  of  cither  ooanCiy  or  kio- 
dred  are  regarded ;  as  upon  the  other  hand, 
the  man  who  loves  his  eountry,  prefers  in 
liberty  to  all  other  considerations,  wellkoov« 
ing  that  without  libeKy  life  is  a-  misery. 

A  famous  instance  of  this  yoa  will  find  in  the 
history  of  soother  brave  Roman,  of  the  aaoie 
name;  I  mean  Lucius  Juntos  Bnitos,  whose 
story  is  wdl  known ;  and  ther«^ore  I  shall 
o^ention  no  more  of  it,  than  onW  to  ahew  tbe 
value  he  put  upon  tbe  freedom  of  Vm  oonntry. 
After  this  great  man,  with  his  feHow-dticens, 
whom  he  had  engaged   in   the  caost,    had 
banished  Tarqain  the  Proud,  tbe  last  kmg  «f 
Rome,  from  a  throne  which  he  asoeoded  bj 
inhuman  murders,  and  posseased  by  the  moit 
dreadfol  tyraony  and  proseriptiona,  arid  liad  by 
this  means  amassed   incredible  riches,  even 
aofficient  to  bribe  to  his  interest  many  of  the 
youn^  nobility  of  Rome,  to  asaist  him  in  re- 
oovenog  the  crown;  but  the  plot  being  dis- 
coven^,  the  principal  conspirators  were  ap- 
prehended, among  whom  were  two  tff  the  s»itt 
of  Jaohis  Brutus.    It  was  absolutely  ueoessaiy 
that  some  should  be  made  examples  of,  to  deter 
others  from  attempting  the"  restoring  of  Tsr- 
qm,  and  destroying  the  liberty  M  Rome. 
And  to  effect  this  it  was,  that  Ludua  Jnnioi 
Brntas,  one  of  the  consals  of  Rome,  in  the 
presense  of  the  Roman  people,  sat  judge,  and 
coDd^omed  his  own  sous,  as  traitors  to  tbeff 
coaotry ;  and  to  aife  the  last  proof  of  bis  ex* 
alted  virtue,  and  his  love  of  liberty,  he  with  a 
firmness  of  mind,  (only  becoming  so  great  a 
man)  caused  their  beads  to  be  struck  off  ia 
his  own  presence ;  and  when  he  observed  diat 
bis  rigiir  virtue  occasioned  a  sort  of  horror 
among  the  people,  it  is  observed  he  only  said: 
**  My  fellow-eitia^ns,  do  not  think  tfaaf  this 
proceeds  from  any  want  of  natural  affection: 
No,  the  death  of  ihraons  of  Brotos  can  affect 
Bratua  cttljTi  M)kt  |gff  of  liberty  iirai  afftct 
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n y  <9»miti7."  -  Tb«t  bigfUy  traft  liberty  ei* 
teemed  in  those  days,  that  a  Ihther  coatd  sa- 
crifice his  SODS  to  save  his  coantry.  Bat  why 
do  I  12^0  to  heathen. Rome,  to  hntkg  instaoces 
of  tbe  love  of  liberty?  The  best  blood  in  Bri- 
tain has  been  shed  in  tbe  cause  of  liberty ;  and 
the  freedom  we  enjoy  at  this  day,  may  be  said 
to  be  (in  a  ^at  measure)  owtngf  to  the  glo- 
rioQs  staod  the  famous  Hampden,  and  others 
»f  our  oountrymen^  in  the  Case  of  Ship- 
Mnne^,*  made  against  the  arbitrary  demands, 
ftiid  iftegfal  impositions,  of  the  times  in  ^hich 
they  lir^ ;  who,  rather  than  j^re  up  the  rights 
of  Knglishmen,  and  submit  to  pay  an  illegal ; 
tax  of  no  more,  1  thinks  than  three  shillings, ' 
resolred  to  nnder(jro,  and,  for  the  iibeily  of 
their  country,  did  undergo  tlie  greatest  extre- 
iTiities  in  that  arbitrary  and  terrible  court  of 
Star- Chamber;  to  whose  arbitrary  proceedings 
(it  being  composed  of  the  pnocipal  men  of  the 
realm,  and  calculated  to  support  arbitrary  go- 
?ern(Dent)  no  Imunds  or  limits  could,  he  set, 
nor  coold  any  other  hand  remove  tbe  evil  bat  a 
parliament. 

Power  may  justl^^  be  compared  to  a  great 
rirer  ;  while  kept  within  its  due  bounds,  it  is 
both  beautiful  and  useful ;  but  when  it  over- 
flows its  bdnks,  it  is  then  too  impetuous  to  be 
stennmed ;  it  bears  down  all  beiore  it,  and  brings 
destruction  and  desolation  m  hercrer  it  comes. 
If  then  this  is  the  nature  of  power,  let  us  at 
lea$t  do  our  duty,  and  like  wise  men  (who  va- 
lue freedom)  use  our  utmost  care  to  support 
liherty,  the  only  bulwark  against  lawless  power, 
which,  in  all  ages,  has  sacrificed  to  Its  wild 
hist,  and  boundless  ambition,  the  blood  of  the 
best  men  that  ever  lived. 

I  hope  to  be  pardoned,  Sir,  for  my  zeal  upon 
this  occasioa :  it  ift  an  old  an^  wise  caiittoil, 
**  That  when  our  neighbour's  bouse  is  on  fir^, 
we  ought  to  take  care  of  our  own.'*  For  though, 
1>leased  be  God,  1  live  in  a  government  where 
liberty  is  well  understood,  and  freely  enjoyed  ; 
~^et  experience  has  shewn  as  all  (I'm  sure  it 
as  to  me),  that  a  bad  precedent  in  one  tifovem- 
mefit,  is  soon  set  up  for  an  authority  m  ano- 
ther ;  and  therefore  T  cannot  bnt  ttiink  it  mine, 
and  every  honest  maq's  duty,  that  (while  We 
pay  all  due  obedience  to  men  in  authority)  we 
ought  at  the  aiihae  time  to  be  upon  our  guard 
against  po#er,  wherever  we  apprehend  that  h 
mav  affect  ourselves  or  our  fellow-sabjects. 

1  am  thlly  very  unequal  to  such  an  under- 
tlJiing,  on  many  aoc  <nnts.  And  you  see  1 1a- 
fadur  under  the  weight  of  ufany  yiears,  and  am 
borne  down  with  great  infiHbitiesof  body ;  yA 
old  and  weak  as  f  am,  1  sliodld  think  it  my 
doty,  if  required,  to  go  to  the  utmost  part  m 
the  hind,  where  my  service  couM  be  of  any 
Qse,  in  assisting  to  quench  the  flame  Of  prose- 
cutions upon  informations,  set  on  foot  by  the 
government,  to  deprive  a  people  of  the  right  df 
remonstrating,  (and  complaining  too)  of  thie 
arbitrary  attempts  of  mto  m  power,  men  whb 
injure  and  oppress  the  people  unfler  their  ad- 
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niinlslAftiiiD,  )>r(Jvoke  them  toeiy  oot  mbd  com^ 
plain ;  and  then  make  that  very  complaint  thla 
HMmdation  Ibr  new  oppressions  and  prosecu- 
lioRS.  I  wish  I  could  say  there  were  no  in^ 
•tanoes  of  this  kind.  But  to  conclude ;  th« 
question, before  the  Court,  and  you,  geotleme* 
of  the  jury,  is  notofstnall  nor  private  concern  ; 
it  is  not  the  cause  of  a  poor  printer,  nor  of  New 
York  done,  which  yoa  are  now  tryrog :  Not 
It  mny,  to  its  confequence,  affect  every  free^ 
man  tliat  lives  under  a  British  govemmeiit  oik 
the  main  of  America.  'It  is  the  best  cause;  it 
is  the  cause  of  liberty ;  and  I  make  no  doubt 
but  your  npriglit  osiidact,  this  day,  will  net 
only  eniirte  you  to  the  love  and  esteem  of  yoar 
fdlow-citiBeoS;  but  every  man,  who  prefet% 
ireedom  to  a  hfe  erf  slavery,  will  bless  and  ho* 
nour  you,  as  irii^o  who  have  btfffl^d  the  attemfft 
of  tyranny;  and,  by  an  n0partial  and.onoor* 
rapt  velxhct,  have  laid  a  ootde  foundation  for 
•eooring  to  onrsatves,  our  pbsterity,  and  oot 
neighboDrs,  that  to  which  nature  and  th«  laWi- 
of  our  coanti^  hav.e  given  as  a  rfght-^he  ]i» 
berty— both  of  exposing  and  oppotAng  arbilrtLr  Jr 
power  (in  these  partu  of  the  world,  at  leaat)  by 
•peaking  aud  writing  truth. 

Here  ftf r.  Attorney  observed,  that  Mr.  Ha^ 
milton  bad  gone  very  much  out  of  the  way, 
and  had  made  himself  and  the  people  very 
merry  ;  but  tiiat  he  had  be^n  citii^  caaea  not 
at  all  to  the  purpose. . '.Be  said,  there  was  no 
such  cause  as  Mf.'Busbel^s,  or  sir  £dwart| 
Hale's,  before  the  Court;  and  be  could  not 
find  out  ^bat  the  (>M)n  or  J'iiry  bad  to  do  with 
dispensations,  riots,  or  ttolawful  assamblieii 
all  that  the  jury  had  to  consider  of,  was  Mr* 
ZeUger^s  printing  and  publishing  two  scandi- 
k)us  libels,  which  very  highly  refleeied  on  fall 
excellency,  and  the  principal  m^  concermijd 
in  tha  administration  of^faifr^emmtent,' Which 
ii  confessed ;  that  ia,  the-|inutibg\md  jjNibKMh' 
ing  of  the  Joomala  set  forth  in  the  tofornaaiEtott 
is  confessed.  4od  condfided,  that  as  Mr. 
Hamiilon  had  confessed  the  printing,  and  thene 
could  be  no  doubt  but  they  wer%  sqandaloufi 
papers,  highly  reflecting  upon  his  excellency, 
and  the  pritfOipal  masistKitea  \ii  Ihe  province  ; 
and  therefore  he  ^made  no  doubt  hut  tbe  iui|r 
would  find  the  defendant  guiltjr,  and  would  re* 
fer  to  the  Court  for  their  direction. 

Mr.  Chief  Justice.  Gentlemfa  of  (be  juryi 
the  great  pains  Mr.  Haikiifton  has  taken  to  shavr 
how  little  regard  iuri(|8  are  to  pay  to  tbe  opinioa 
of  thejudges,  and  his  insisting  so  na.uah  imon  the 
conduct  of  some  judges  in  trials  ,of  this  k;^nd,  io 
done,  no  doubt,  with  a  design  tb^  you  ahould 
take  but  very  little  notic^  of  what  I  may  aay 
upon  this  occasioq.  [  I  shall  therefore,  oi^y  ^^ 
serve  to  you,  thati  as  the  facts  or  words  in  the 
information  are  confessed,  the  only  thiqg  that 
can  come  in  question  .before  yon  is^  wh^er 
Che  words,  as  set  forth  in  the  information,  mak« 
a  libel ;  add  tkiit  is  a  matter  of  law,  no  doubt, 
and  whieh  yon  may  leave  to  the  Court.  But 
I  shalt  tnml^  yon  oo  finrther  with  any  thing  . 
more  of  mv  own;  but  read  to  you  the  wonQ 
of  a  leaned  and  upright  judge,  in  a  caseof  tha 
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like  oatnre.     [Lord  Chief  Jnfetice  Holt,  in 
Vutcbtn's  Case.*] 

.  «*  To  say  that  oorrapi  officers  are  appoiiited 
lo  admioUter  affairs,  is  oerlainly  *  raflection  on 
4be  goveromeDt.  If  people  should  not  be  called 
lo  aocoQut  for  possessing  the  people  with  «d  ill 
opioioo  of  the  ipof  emmeot,  do  go? erameok  can 
subsist ;  for  it  is  necessary  for  all  governments 
jthat  the  peofile  should  have  a  good  opinion  of 
It;  and  nothing  can  be  worse  to  an^  govem- 
•  inwoty  than  to  endeaFour  lo  procure  aniniosities. 
,Ab  to  the  manageoient  of  it,  thia  has  been  ai- 
rways looked  upon  as  n  criBM,  and  no  ffovem- 
UHsnt  can  be  safe  without  it  be  punisheo." 
.  Now  vou  are  to  ooinsider,  whether  these 
^vords  I  nave  read  to  yon  do  not  tend  lo  beget 
an  ill  opinion  of  the  administralien  of  the  gth 
femment;  to  tell  us,  that  those  that  are 
amployed  know  notbbg  of  the  matter,  and 
Ihose  that  do  know  are  not  employed.  Men 
are  not  adapted  to  offices,  but  offices  la  men, 
put  of  a  particular  regard  to  their  interest,  and 
Aot  to  their  fitness  for  the  places.  This  is  the 
purport  of  these  papers. 

Mr.  Hamilton.  I  humbly  beg  your  honomr'a 
pardon ;  I  am  very  much  misapprehended,  if 
"    ras  so  desigi 


^on  suppose  what  I  said  was 
•  Sir,  you  know  1  made  an  apology  for  the 
freedom  1  found  myself  under  a  necessi^  of 
usiog  upon  this  occasion.  I  said,  there  was 
iwthing  personal  designed ;  it  arose  from  the 
mture  or  our  defence. 

The.  Jury  withdrew,  and  m  a  small  time  re- 
turned; and  being  asked  by  the  clerk, 

Wh^her-tliey  were  agreed  of  their  Terdict, 
imd  whether  John  Peter  Zenger  was  Guilty  of 
printing  and  pnblishiDg  tbe  IumsIs  in  the  infor- 
-nation  mentbned  ? 

,  They  answered,  1^  Thomas  Hunt,  their 
lbieman,'Not  Guilty. 

'  Upon  which  there  were  three  hozzas  in  the 
IBalf,  which  was  crowded  with  people;  and 
the  next  day  1  was  discharged  firom  my  im- 
^^risonment. 

City  nf  New  York,  If. 

Mt  a  Common  Council,  held  at  the  City-hall 
of  the  said  city,  on  Tuesday  the  16th 
day  of  Septembeih,  a.  d.  17S5.*Pres£nt, 
Paul  Richards,  esq.  Mayor;  Gerardus 
Btuyvesant,  esq.  Dmuty  Mayor;  Daniel 
Horsemanden,  esq.  Recorder.-* J2&rmen, 
William  Roome,  esq.  Simon  Johnson,  esq. 
John  Walter,  esq.  Christopher  Fell,  esq. 
Stephen  Bayard,  esq.  Johannes  Burger, 
esq.— Jisttfdn^t,  Mr.  Johannes  Waldron, 
Mr.  Ede  Myer,  Mr.  John  Moore,  Mr. 
John  Fred,  Mr.  Charies  Le  Kouz,  BIr. 
£f  ert  Byrank. 

Ordered,  That  Andrew  Hamilton,  esq.  of 

PhilSdelpliia,  barrister  at  law,  be  presented 

'  with  the  Freedom  of  this  Corporation :  and  that 

alderman  Bayard,  alderman  Johnson,  and  al- 


*  Seeiiis  Case,.  ?ol.  14,  p.  109«. 


Fell,  baa 
draught  thereof. 


CltyofNewYoil[,  it. 

At  a  Common  Council,  held  at  the  €^-ball 
of  the  said  city,  on  Monday  the  S9tli  day 
of  September,  being  the  feaatday  of  8l 
Michael  the  Archangel,  a.  d.  1735.— 
Present,  Paul  Richuds,  esq.  llayor; 
DanieLHorsemanden,e8q.  Recorder.^ — AL 
dermen^  William  Roome,  esq.  Snwa 
Johnson,  esq.  John  Walter,  esq.  Chris - 
topber  Fell,  esq.  Stephen  Bayard,  esq. 
Johannes  Burner,  esq. — Atmtants^  Mr. 
Johannes  Waldroo,  Mr.  John  Fred,  Mr. 
Charles  le  Roux,  Mr.  Erert  Byrank, 
Mr.  Henry  Bogert. 

Stephen  Bayard,  Simon  Johnson,  and  Chrii- 
topber  Fell,  esqrs.  aldermen,  to  wbfim  it  wss 
referred  to  prepare  the  draught  of  the  Freedom 
of  this  Corporation,  to  be  presented  to  Andrew 
Hamilton,  esj.  make  the  Report  thereon  in  the 
words  followug,  (to  wit)  That  they  have  pre* 
pared  the  form  of  the  giant  to  the  said  Andrew 
Hamilton,  esq.  of  the  Freedom  of  the  ci^  of 
New  York,4n  these  words,  (to  wit) 

««  City  of  New  York,  St. 

«<  Paul  Richards,  esq.  the  Recorder,  Alder, 
men,  and  Aasistantsof thedty  of  New  YoriE,coo« 
vened  in  Common  Council,  toall  to  whom  thcss 
presents  shall  come  meting.  Whereas  honooc 
IS  the  just  reward  of  Tirtoe,  and  public  bencfilf 
demand  a  pubUc  acknowledgment:  We  there- 
fore, imder  a  grateful  sent;^  of  the  remarkaUt 
serrice  done  to  the  inhabitants  of  thb  city  sad 
Gokihy  by  Andrew  Hamilton,  caq.  of  Penosyl* 
?ania,  barrister  at  law,  by  his  learned  ui 
genenms  defence  of  the  rigrnts  of  mankind,  aad 
the  liberty  of  the  press,  m  the  case  of  Joba 
Peter  Zenger,  lately  tried  on  an  informatioa 
exhibited  in  the  supreme  court  of  this  ooloay, 
do,  by  these  presents,  bear  to  the  said  Andrew 
Hamdton,  esq.  the  public  thanks  of  the  free- 
men  of  this  Corporation  for  that  signal  eerrio^ 
which  he  cheerfully  undertook  under  grest 
indisposition  of  body,and  generouiriy  perforaie^ 
refusing  any  fee  or  reward :  and  m  testimoBy 
of  onr  great  esteem  for  bis  person,  and  sense  ol* 
his  merit,  do  hereby  proent  him  with  the 
Fk'eedom  of  this  Corporation.  These  are  there- 
fore to  certify  and  declare,  that  the  said  Ai^ 
drew  Hamilton,  esq.  is*  hereby  admitted,  re- 
ared, and  aUowed  a  freeman  and  dtisen  of 
the  said  city :  to  lia?e,  hold,  ei^oy,  and  partake 
of  all  the  benefits,  liberties,  priTil^ies,lTeedoois 
and  immunities  whatsoerer,  granted  or  belongp* 
ing  to  a  freeman  and  dtisen  of  the  same  city. 
la  testimony  whereof,  the  Common  Cooacfl 
of  the  said  city,  in  Common  Council  ss- 
sembled,  harje  caused  the  sesi  of  the  aaid  dty 
to  be  hereunto  affixed,  this  89th  day  of  Sep* 
tember,  a.  d.  1735.  By  order  of  the  Com* 
Cooncil. 

WiuuM  8RMmi»  Oaik. 
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*'  And  trado  fmthcf  Mporti  that  tmidry of 
tbe  oieiDbers  of  this  oorporvtioo,  and  gentlemen 
of  til w  citj»  ha?e  ▼olaotarily  contrilrated  suffi- 
cienl  ibr  a  gold-box  of  five  ounces  and  a  half, 
ibr  inoiosibg  the  seal  of  the  said  freedom ;  npon 
tlft«  liii  of  whicby  we  are  of  opinion,  shoold  be 
«ni?Tmved  tbe  amis  of  the  city  of  New- York. 
'VTitneai  our  bands  this  S9th  day  of  Sept.  1735. 

Stephin  Batabd. 

Simon  Johnson. 

CuiusToraiR  Fell.'* 

I'V'bich  Report  is  approved  by  this  Court,  and 
ordered,  That  tbe  Freedom  and  Box  be  forthwith 
madey  pmsoant  to  the  said  Report ;  and  that 
M  r.  Sbarpasy  the  common  clerk  of  this  city,  do 
affix  the  seal  of  the  same  Freedom,  and  inclose 
St  in  the  sakl  Bdx. 

Bfr.  Alderman  Bayard  going  to  Philaddphia, 
suid  oflering  to  be  the  bearer,  of  tiie  said  Free- 
dom to  Mr.  Hamilton;  Ordered,  Thai  Mr. 
Sharpas  deliver  it  to  Alderman  Bayard  for  that 
purpose ;  and  that  Alderman  Bayard  do  deliver 
It  to  Mr.  Hamilton,  with  assurances  of  the 
l^reat  esteem  that  this  corporation  have  for  bis 
peiBOtt  and  merit 


REMARKS 
On  tbb  Trial,  of  JOHN  PETER  ZEN- 
GER,  Printbb  op  the  NEW  YORK 
WEEKLY  JOURNAL,   who    was 

LATENT    TRIBD    AND    ACQVITTBP,    FOB^. 
PBINTING    AND    PUBLISRING    TWO    Lu 
BBU   AGAINST   fHB   GoTEBNMBNT    O^ 
THAT  PBOVINOB.f 

^%  ft  has  bees  a  common  remark  amonfl^ ' 
those  who  have  observed  upon  the  capricious  . 
dispeosations  of  fortun^  that  g;reat  events  aro  > 


Cityof  New  York,  vi. 

At  a  Common  Council,  held  aCthe  City -hall  of 
the  said  city,  on  Wednesday  the  15th  day 
of  October,  a.  d.  1735.— rRBSENT,  Paul 
Richards,  esq.  Mayor ;  Daniel  Horse- 
nanden,  esq.  Recorder. — Aldermtn^  John 
Walter,  eaq.  Simon  Johnson,  esq.  William 
Rooms,  esq.  Johannes  Bnnrer,  esq. — Am- 
siMiumtt^  Mr.  Johannes  Waldron,  Mr. 
Abraham  I>e  Peyster,  Mr.  Gerardus  Beek- 
man,  Mr.  Peter  Stoutenborgh,  Mr.  Henry 
Bogert. 

Ordered,  That  the  Freedom  mnted  by  this 
Corporation  to  Andrew  Hamilton,  esq.  with 
tbe  Report  of  the  Committee  for  preparing  a 
draught  of  tbe  same,  and  the  order  of  this  court 
thereon,  may  be  printed.  Wm.  Sharpas. 

Round  on  the  lid  of  tbe  box,  mentioned  in  tbe 
aboresaid  Report  and  Order,  there  are  engraved 
not  only  the  arms  of  tbe  city  of  New  York, 
but  also  this  motto  in  a  garter ;  **  Demerss 
Leges  timefiictB  Libertas— hsec  tandem  emer- 
gunt.** 

On  the  mner  side  of  the  lid  of  tbe  box,  shew- 
ing itself  at  tbe  same  time  with  tbe  certificate 
of  tbe  freedom,  there  are  engraven,  in  a  flying 
garter,  Aese  words ;  *^  Nou  nommis,  Virtnte 
pnrstur.'' 

As  an  ineenttre  to  pnUio  virtue,  on  the  front 
of  the  rim  of  the  sakl  box,  there  w  engraven  a 
part  of  Tully'a  wish  ;  "  Ita  coiqne  eveniat,  ut 
de  repubKca  meruit."  • 

Which  Freedom  and  Box  were  presented  in 
the  manner  that  had  been  directed,  and  grateful  ly 
accepted  by  the  said  Andrew  Hamilton,  esq.* 


*  In  the  celebrated  Tract,  intitled,  «<  A  Letter 
WtRBots,  Seizure  of  Pa* 


pers,  ace.  by  The  Father  of  Candbur  ^"  which 
has  been  ascribed  to  Lord  Chancellor  Camden, 
and  also  to  Lord  Asbburton,  it  is  noticed  that  the 
Preface  to  Zenger's  Trial  cootaina  many  thing! , 
very  well  worth  reading. 

•^  **  These  Remarks  were  written'bjr  two  • 

eminent  lawyers  in  one  of  our  coloiues  In  • 

America,  immediately  after  the  publication  of 

the  Trial  of  Mr.  Zenger,  whkh  it  seems  bad 

be^  industriously  spread  over  that  part  of  the 

world,  before  it  reached  England. 

*<  As  tbe  doctrines  contained  in  that  trial,  or 
rather  in  the  speech  of  Mr.  Hamilton,  aro  of ' 
so  new  n  cast,  and  so  absolutely  contimdiclory 
to  all  the  resolutions  and  judgments  that  have 
been  settled  and  established  tor  so  diany  agsiu 
snd  by  judges  of  the  highest  reputation,  and 
most  unquestionable  charaeters,  for  their  in- 
tegrity, virtues  and  abilities,  it  could  not  be 
imagined  so  wild  and  idle  an  harangue  could 
have  had  any  weight,  or  hoTe  met  with  anv ' 
reception  here,  where  the  laws  relating  to  libels 
have  been  so  often  cauTassed,  and  are  genenlly 
so  well  understood ;  and  therefore  tbe  person 
to  ^wb6m  these  Remarks  were  sent,  never 
thought  of  making  any  other  use  of  them  than 
to  satisfy  bis  own  curiosity,  and  that  of  his 
friends. 

«*  But  seeing,  to  his  great  sorprixe,  that  this 
extraordinary  declamation  has  been  mentkmed 
with  an  air  of  applause  and  triumph  in  several 
news-papers,  as  striking  out  some  new  lights 
with  re«ird  to  tbe  dodtnne  of  libels ;  and,  upon 
the  credit  of  that  recommendation,  the  whole- 
Trial  not  only  twice  printed  here,  but  retailed 
out  in  scraps  in  the  public  ii%wft-papers,  wherebr 
many  weH  meaning  people  may  be  deceivedy  . 
and  led  into  wrong  notkins  concerning  the 
laws  of  their  country  in  thta  point:  lie  has 
thought  fit  to  communicate  these  Remarks  to 
tbe  public,  in  order  to  remove  any  mistakes  or 
errors  that  persons  may  fall  into  for  want  of 
an  adequate  judgment  in  these  matters ;  and 
the  rather;  because  if  such  false  opinions 
shoold  happen  to  influence  tbe  conduct  or 
practice  of  any ,  tbe  consequences  may  be  very 
dangerous ;  it  behig  an  established  maxim  in 
ourTaw,tbat  neilber  ignorance  nor  mistake  is 
an  excuse  to  any  one  who  has  broke  it,  fron 
the  penalty  of  it.^'    Fkeface  to  theRemarks. 


9fiEQIU3E'U. 


W7J 

often  produced  by  instirumeiits  that  are  not 
seemingly  adequafie ;.  Bay>  that  the  same  ap- 
parent caiiaei  have  quite  contrary  effects ;  and 
the  road  that  leads  one  aaan  tb  wealth,  honour, 
'  and  power,  sometimes  parria  another  to  no- 
Tertv^  i^'l^Sy*  ?^  ^^^^'  ?^>>^®  comes  tnat 
eonnisea  distriBuiiou  of  axes  and  coronets, 
halters*  and  ribbons,  which  history  displays  by 
naof eroos  shocking  ^xa^ples ;  and  thusjt  is, 
that  fate  seems  to  jilay  i^  cross-pnrposes  with 
manidnd ;  or  to  sp'eax  in  Scripture-phrase,  in 
this  sense  as  well  as  many  others^  **  the  wisdom 
4>f  this  world  is  foolishness." 

I  find  myself  drawn  into  these  gra?6  reflec- 
tions, by  reading  the  Trial  of  John  Peter 
Zen^,  at  New- York,  vpon  an  information  for 
printing .  and  publishing  a  libtL  This  niece. 
It  seems,  has  been  lately  printed  there,  and  was 
put  into  my  hand  the  other  day  by  a  friend, 
who  has  both  a  {general  acqnamtance  and  a 
cbnrespondence  With  the  northern  colonies,  as 
a  rare  production,  containing  many  tilings  new 
and  surprising.  •  And,  id  truths  1  most  say  it 
affords  a  lively  spedmen,  in  miniatate,  of  the- 
justness  of  the  foregoing-remarks :  I  mean  that 
part  of  it  which  is .  attributed .  to  Ajidrew 
HavillOA,  esq.  of  Phiiadelphia,  hvrister  at 
law;  together  with  the  sequeH  desqnhing.the 
nnqifipent  hehavioiir  of  the  citisseos^  incpm- 
DdOB  council  assembltdy  to  the  learned  gen- 
tleman, for  bis  singular  peribripanoejoa  that 


Trial  qfJuhn  Peter  Zenger^ 


<  vain  iteh  of  writm^ ;  for  there  are uai 
ordinary  talen^  necessary  for  lelnlittg  \^ 
absurdities ;  but  I  shall  have  the  honest  mtni 
of  endeaTooring  to  undeceive  sttch  of  my  feUMf- 
subjects  in  the  plantations  as  aasjr*  mas  the 
late  uncommon  success  of  the  doctrine,  ua^Ait 
the  liberty  of  the  press  for  a  lioeaee  to  write 
and  puUish  infamous  things  of  thdc  avpcnotSy 
and. of  all  others,  at  their  pleasure,  proTided 
they  WQte  and  publish  notliing  bat  what  is 
true.  In  the  next  place,  I  would  preaenre,  as 
far  as  I  am  able,  the  dignity  of  the  profession  of 
the  law  in  .these  rensote  parts  of  the  Britiah  do- 


I. must  at  the  same  time  assure  yon,  that  if 
Zenger's  trial'bad  been  printed  by  orde^  of  the 
Court  that  tried  hfoi,  or^from  a  cOpy  taken  by 
a  private  banc}  <^t  the  trial,  or  by  any  other 
nieans  that  eiclnded  Air.  Haihilten's  approbsr! 
tionoif  privily,  1  should  ^i^y^  enjqyed  my  own 
opinion  without  trpul^ingyott>or.a^y  body  else 
about  it,  and  bad  the  charity  ip  iCQs^^e  all  tl^e 
extravagancies  that  occur  tUrQugfaioui^  bis  de- 
clamation, into'  a  right  diacerpj^ent  of  the 
people  he  talked  tO|^  a<>d^>  4«^teri^y.  in  c^^ti; 
mating  them,  which. had  its' effi»^\m  (be  ac' 
quittdof  his  client..  But  when  agenti^m^u 
of  the  bar.  takes  the  nains  tb  wrjte  over  a  long 
discourse  (he  being  the  only  laWyer,.pf  either 
flUle,  who  gave  the  printer  his  notesy,  in  order 
to  send  itairoad  through  the  world,  as  a  speci- 
men of  his  abilities,  sentiments  and  principlee  ; 
aa  a  solemn  argument  in  the  law,  fit  to  see  the 

Sht,  and  abide  the  test  in  all  places ;  and, 
)ve  all,  as  a  task  of  duty,  which  ha  thought 
himself  bound  to  perform «  even  by  going  to 
the  utmost  parts  of  the  Jaiid  i'or  the  purpose ; 
and  alt  this,  without  fiee  or  reward,  under  the 
weight  of  many  years,  and  great  iofirmiti^  of 
body :  When  a  barrister,  X  say,  thus  becomes 
a-  voluntear  for  error,  ami  presumes  to  obtrude 
bad  law  and  false  reasouiog  upon  the  sense  of 
mankind,  because  the  sage .  magistrates  of 
New- York  hav£  put  their  seal  to  it;  I  think 
myself  at  liberty,  without  using  any  other 
apohigy,  to  ezenHse  the  judging  privilege  of  a 
teader,  since  the  getitlemao  himself  lias  put 
Bie  into  the  posaessiuu  of  it. 
In  doinsp  this»  I  shall  not  in  the  lea^  gratify 


minions ;  and  prevent  ita  learned  profi 
England,  who  probably  will  see  the  noowned 
piece  above  mentioned  (if  we  may  judge  frooa 
the  industcy  used  in  dispersing  it),  ftom  sos* 
peeling  that  all  theu*  American  hretbrea  use 
the  likearts  to  gain  popularity  and  bonomraUe 
rewards.  .  The  former,  having  the  advantage 
of  going  duly  to  the  great  school  of  law  at 
Westminster,  are  already  apt  enough  to  think 
meanly  of  the  accomplishments  of  the  latter, 
'who  are  far  removed  from  instructioo;  and 
their  opinion  must  be  strongly  confirmed  In  this 
respect,  if  such  a  rhapsody,  as  was  uttered  at 
New -York,  should  not  only  b<e  applauded  and 
.  rewarded  publicly  there,  but  printed  and  scatr 
tered  in  reanis  through  the  other  colonies,  with- 
,  but  being  followed  by  a  suitable  animadvenlott. 
Neither  will  it  be  amiss  to  take  some  notice, 
in  this  place,  of  the  quackery  of  the  profession 
in  general,  without  any  particular  apphcaiioa, 
as  it  has  been  practised  with  vast  suooess  in 
si]«ie<oP  onr  colonies.    You  mil  often  see  (if 
common  ihme  may  be  trusted),  a  aeif-sufficieot 
enterprising  lawyer,  coanpounded  of  somcaliuig 
between  a  politician^  and  a  broker,  who,  making 
the  foibles  of  the  inhabitaata^his  capital  study, 
and  withal  taking  advantage  of  ibe  weakosss 
of  his.jgilges,  the  ignocan^e  of  soqae  of  bis 
5rethren^  the  modesty  ofothers,  and  the  honest 
scruples  of  a  third  sort  (without  having  any  of 
6 is  own),  becomes  insensibly  an  oracle  in  the 
courts,  and  acquites  by  tfegrees  a  kind  of  do- 
minion over  the  minds,'  as  weH  ad  the  eststes  of 
the  people;  aa  infiueooe never  to  be  obtaiaed 
but  by  the  help  of  qualities  very  different  froia 
learnmg <«nd  integrity .    W  hsnei^er  siich  a  man 
is  found,  the.  wonder  .is  not  great,,  if,  from  a 
long  habit  oCi^vancing.wha|che  pl^ases^  ^^ 
having  it  received  for  law,  he  coimes  in  time  to 
tocy  that  what  he.  pleases  ioadvani^  ia  really 
tow.  ^    . 

I  have  taken  the  pains,  during  tbb  short  ts- 
'  cation,  between JWJC. monthly  coiista,  candidly  to 
examine  this  new  system  of  I'tbelS;  lately  coo- 
no9ed  and  propagated  on  the  continent;  the 
discovery  of  which  cost  the  good  city  of  New- 
York  five  ounces  and  a  hall  of  gold,  a  scrip  of 
parchment,  and  three  Latin  aentences.  My  ia- 
tention  ia  to  oonsidet"  tbiagSt  i|0t  persons, 
having  no  other  kfiowledge  ot'  the  geotienwa 
principally  eoocemed*  thau  what  is  derived 
from  the  paper  now  before^ me;  and  beiag 
wholly  a  stranger  to  the  merit  of  those  4lispotes 
that  gaTeriao'to.tfaepiMacntiaiiQf  l|uapnattc 
\ 


999] 


JbraLOcU 


Bf odi  km  ateH  I  tim  adtooata  for  ao^ 


l»«rleai  power  ID  soTemon ;  God  forbid  1  abouitl 
be  sfuthy  of  toch  a  iiroatitntion,  who  know  by 
expeiienoe  of  what  ittiff  they  are  commooly 
mede :  tbe  wrong  imprrssionfl  they  are  apt  to 
raoeite  ofthemaehrca  andothera;  their  pas- 
aaooa,  pMJudicaa,  and  parantts ;  though  when 
all  roaaoaabia  allowaocea  are  made  f^r  certain 
careomataDeea  thai  attend  their  mttaion  from 
bcMne,  aD4  their  aituatioo  abroad^  a  conaiderate 
paraan  may  be  tempted  to  thinh-*it  ia  well  they 
«re  n#  wome  than  they  are. 

Bat  to  oome  to  my  ranariDaon  Mr.  Zenger'a 
trial. 

Id  cooaideriog  the  Defence  made  for  tbe  de« 
(IMhr.  Zenger)  by  hia  ooonael  (Mr.  Ha- 
mihoB),  npOQ  Not  Gaihy  plraded  to  an  in- 
fbrmalion  tar  printing  and  poblishiog  a  libel, 
ii  ia  not  to  the  parpoae  to  inqnire  how  fiur  the 
mattera  charged  in  the  information  are  in  their 
natnreJihalloaa ;  nor  whether  the  ianaeadOea 
ai«  proocfly  oaed^to  apply  the  matteta  to  per- 
aoaa,  ttunga  aad  ptaces.  It  ia  only  neoeaaary 
to  examine  the  truth  of  this  siogka  propaaitioa, 
vpon  which  the  whole  Defence  is  gronndedi 
and  to  which  the  aereral  paria  ok'  it  refier ; 
aamely.  Thai  Ihaaaveral  mattero  charged  in 
the  iafermattoa  are  not,  and  oanaot  be  libelloaa, 
becaaae  th^  are  true  in  feet. 

This  is  tte  cardinal  noiat  npoa  which  the 
laaroed   gentlemaa'a  wbela  argameat  turns, 
and  which  he  h^a   dawn,  orer  and   orer, 
aa  tha  tint  priociple  that  govcma  the  doc- 
trioa  of  libels;   and  accordii^lu  hecoofeasea 
the   printing   aad  publishing  of  the    papers 
lakl  ia  the  infermatian,  and  pnia  il  upon  the 
king'a  conoael  to  prot e  the  feda  coatahied  m 
ihemtohefelse;  alleging,  at- the  same  tinse, 
that,  naless   that   were  donev  the  defendant 
coold  net  be  goilty;    but  if  the  same  were 
proved  to  be  falsa,  ha  would  owa  the  papera 
cootaiaiag  them  to  be  libehi.    To  this,  it  seema 
Ibc  Attorney  General  answered,  that  a  nega- 
live  is  not  to  be  proved ;  and' the  other  replied 
in  these  words,  which  I  choose  to  set  down^ 
that  I  may  aot  be  thonghtto  do  him  wrongs 
«•  I  did  enect  to  hear  that  a  nefrative  cannot  be 
proved;     but  every  body  kuowa,  tbeia  are 
many  exceptioBa  to  that  geoeral  rule :  For  if  a 
man  ia  charged  with  kilUog  another,  or  steal* 
log  hia  neigbbooFs  horse ;  if  he  ia  innocent 
in  the  one  case,  he  may  prove  the  aaan  said  to 
be  killed  to  be  still  alive ;  and  tbe  horse  aaid  to 
be  atafen  neverto  have  been  out  of  hb  roaater'a 
atahh»,dEc.  and  thia,  1  think,  ia  proving  a  nC'^ 
gative.*^  Now,  1  must  think,  that  it  ia  strange  a 
gentleman  of  hui  sagacity,  who  owns  he  waa 
prepared  fer  the  objeetioB,  coold  not  yet  liit 
tipoB  aaoM  of  these  nmay  exoeptiona  which 
erery  body  knows;   for  he  does  no  more  thaa 
give  two  inatanoea  of  oneaffimmtive  being  de* 
atroyed  by  another,  that  infem  a  negative  of  the 
firat;    at  whtah  rate  moat  negativea  may  he 
proved,  and  then  tbe  old  rule  may  be  diacard« 
ed.     Thoa,  if  it  ia  shewn  that  a  man  ia  alive, 
it  fbllawa  dearly  that  he  waa  not  killed;  and 
if  a  kma  ia  piovad  U  havahaan  ahaiya  ia 
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hia  master's  stable  (for  thia  is  what  moat  be 
understood  of  hia  being  never  out  of  the  stable), 
it  certainly  fblk)wa  that  he  could  not  be  stolen. 
So  that,  according  to  this  new  scheme  of  proo^ 
he  who  is  accused  of  killing  a  man,  or  stealing 
an  horse,  is  to  be  put  upon  proviog  that  b« 
did  not  kill  or  steal,  because  it  is  possible  that 
auch  proof  may  be  had  aometimes :    And  so, 
in  the  principal  case,  if  a  questioa  arises  who* 
ther  a  certain  magbtrate  haa  done  partioubv 
acts  of  iniustice  or  not,  the  method  is  tashea^ 
that  he  dtd  not  do  such  acta,  not  that  he  did 
them.      I  have  touched  upon  thia,  not  for  ita 
importance,  but  aa  a  apedmen  of  the  learned 
barrister's  manner  of  reasoning,  and  of  tha 
apurit  with  which  he  sets  out  from  the  begining. 
At  length  however  he  takea  tha  oaaa  nro* 
bmndi  upon  himaelf ;  and  rather  than  tbe  thing* 
shoukl  go  unproved,  generously  undestakea^ 
at  hia  client's  peril,  to  prove  the  matters,  chaivvd 
ia  the  information  aa  libeUoua,  to  be  trae.   Bui 
1  would  be  glad  to  know,  by  the  way,  how  thia 
undertaking  gentleman  could  have  proved  the 
truth  of  divers  feots  containedin  the  paper  which 
the  defendant  pnblisbed,  supposing  theCour^ 
had  been  so  mnch  overseen  aa  to  let  him  into  a 
proof  of  this  sort    CouM  he  prove  for  exam' 
pie,  that  judges  were  arbitrarily   diaplaced^ 
and  new  coorta  erected,  in  the  province  otf 
New  York,  without  consent  of  the  legislature  P 
For,  I  im  credibly  informed,  there  never  waa  a 
pretence  or  aormiae  of  more  than  one  judga 
being  displaced,  or  more  than  one  court  erected, 
under  Mr.  Cosby's  administration,  both  which 
happened  upon  one  and  the  same  occasion* 
Now  I  would  not  have  thia  esteemed  a  captioua 
exception,  when  I  have  to  deal  with  a  man  oC 
law,  who  must  or  oofrht  to  know,  that,  if  auck 
a  justiflcatioo  as  be  offered  were  at  all  allows 
able,  it  ought  to  be  full  and  express,  so  as  to 
leave  no  room  for  a  libeller  to  multiply  and  ex« 
aggerate  facta  aft  hia  pleasure,  w.hen  heisdis« 
posed  to  traduce  pecsoos  in  authority ;  there 
being  a  manifest  difference  between  a  singia 
act  of  power  without  or  against  law  (from 
which   perliapa   few  govemmenta  havo  been 
free),  and  an  habitual  abuse  of  power  in  r»> 
peated  iastancea  of  the  aame  apeciea.    I  wouhl 
further  ask,  how  he  could  prove,  that  the  law 
itself  waa  at  an  end,  and  that  triab  by  juriea 
were  taken  away  when  a  governor  pleaaed; 
for,  if  1  mistake  not,  be  waa  at  that  time  speak- 
ing to  a  jury  in  a  regular  court  of  law,  and  ia  a 
prosecution  which  the  governor  had  much  a^ 
heart  (aa  the  gentleman  himaelf  insoMiatea)! 
and  would  have  been  highly  pleased  to  con- 
vict his  client;  yet  would  not  attempt  it,  hut 
in  the  ovdinary  course  of  trial  by  a  jury ;   and 
then  too,  oookl  not  find  a  jury  that  wouki 


vict  him.  1  think  1  am  warranted  in  putting 
these  question^  even  by  tlie  authority  of  the 
barrister  himself,  who  says,  •<  Truth  ongbtto 
govern  tha  whole  affair  of  libeb,  and  yet  tha 
party  accused  runs  risk  enough  even  then ;  fer 
if  he  feils  of  proving  every  tittle  he  haa  wrote, 
and  to  the  satisfecUon  or  the  court  and  jory 
toe;hemay  find  to  biaooatt'*  dc^. 
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Bat  for  the  present,  I  will  tuppose  Mr. 
Hamilton  was  able  toprore  all  th^se  things; 
nay,  that  the  jury  knew  them  all  to  be  trae.  I 
will  go  farther,  and  allow,  that  juries  in  cri- 
minal cases  may  determine  both  law  and  fact, 
when  they  are  complicated,  if  they  will  take 
anch  a  decision  upon  their  consciences  (which 
is  almost  the  only  point  in  which  I  can  have  the 
honour  of  agreeing  with  him);  yet, after  all 
these  concessions,  the  main  question  rests  still 
between  us,  viz.  Whether  a  writing  can  be  a 
libel,  in  legal  acceptation,  if  the  matter  con- 
tained in  it  be  true  P  He  is  pleased,  indeed,  to 
express  his  dislike  of  infamous  papers,  even 
when  they  are  true,  if  levelled  against  private 
Tioes'and  faults ;  and  in  this  case  he  calls  them 
base,  unworthy,  scandalous,  unmanly  and  un- 
mannerly. But  surely  it  might  be  expected, 
when  a  point  of  law  was  in  question,  that  he 
would  have  told  us,  whether  they  were  lawful 
or  unlawful,  innocent,  or  criminal,  since  these 
last  are  the  only  epithets  that  were  relative  to 
bis  salyect,  though  the  first  might  have  their 
weight  in  a  sermon  or  moral  essay.  But,  it  is 
plain,  he  was  aware  of  the  consequence  of  be- 
ing^ explicit  upon  this  head ;  for  bad  he  owned 
such  writings  to  be  lawful,  because  true,  he 
would  have  alarmed  the  common  sense  of  man- 
kind, by  opening  a  door  for  exnoaing  at  mercy 
the  fhultiesy  vices,  defects  and  minortunes  of 
every  person,  high  and  low,  which  must  ine- 
Tttablv  destroy  the  peaoeof  families,  and  be- 
ffet  ill  bkKMl  and  disorders.  If,  on  the  other 
hand  he  had  acknowletlffed  such  writings  to  be 
unUwful,  inasmuch  as  they  cooocmed  private 
miscarriages  and  transactions ;  hut  that  every 
man  might  write  as  moch  truth  as  he  pleased 
about  the  administration  of  the  gorernmenty 
not  only  by  pointing  out  faults  and  roistakea, 
but  by  publishing  his  own  comment  and  in- 
ferences, in  order  to  fill  the  minds  of  the  people 
with  all  the  jealonsies  and  apprehenswns  bis 
imagination  can  form;  it  most  have  shocked 
men  of  understanding  to  be  thus  told,  that  the 
Jaw  had  provided  against  private  quarrels  and 
breaches  of  the  peace,  occasMMied  by  Tiralent 
writing ;  but  had  taken  no  care  to  prevent  se- 
dition and  pnblio  distorbanoe  arising  from  the 
tame  cause. 

His  favourite  position,  however,  was  to  be 
maintained  at  all  erents ;  and  therefore,  when 
the  Chief-justice  rightly  instructed  him,  that  he 
could  not  be  admitted  to  give  the  truth  of  a 
•libel  in  eyidence,  that  the  law  was  clear  that  he 
could  not  justify  a  libel ;  for  it  is  nevertheless  a 
libel,  though  it  is  true ;  the  disoerning  gentle- 
man was  pleased  to  understand  by  the  word 
jnstify,  a jostification  by  plea,  asitiam  thecase 
of  an  indictment  for  murder,  or  an  assault  and 
battery :  there  (save  he)  the  prisoner  cannot 
justify,  but  plead  Not  Guilty ;  yet  in  mnrder, 
be  may  prove  it  was  in  defence  of  bis  life,  his 
house,  &c.  and  in  assault  and  battery,  be  may 

five  in  evidence,  that  the  other  partv  struck 
n»t ;   and  in  both  these  cases  he  will  be  ac- 
quitted. 
If  the  party  in  cither  case  is  acquitted^  the 
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reason  is,  I  presmne,  because  the  mailer  gifts 
in  evidence  amounts  to  a  jastificattkm  u  Uw  tf 
the  fact  chai^ged  on  him,  and  ia  ei|Qlva]cBttot 
confession  aM  avoidance  in  pleading,  lolib 
manner,  if  truth  be  a  sufficient  jamficalkm  of 
a  libel,  the  defendant  will  be  acquitted  spov 
proving  the  contents  of  his  paper  to  be  troer 
Now  let  it  bie  observed,  that  the  words  of  the 
book  which   the  chief-justice  r^ed  oo  art 

these : It  is  far  from  beiuff  a  justificatiMiof 

a  libel,  that  the  contenta  thereof  are  trae- 
since  tbe  greater  appearance  there  is  of  troib 
in  any  malicious  inreetive,  so  much  the  bmr 
provoking  it  is.  That  this  is  good  law,  I  hope 
I  shall  be  able  to  shew  fully  hereafter,  n  I 
shall  shew,  in  tbe  mean  time,  that  it  is  aa  a* 
press  authority  against  the  weU-read  bamler, 
who  declares,  he  has  not  in  all  his  readiagnei 
with  an  authority  that  says,  be  cannot  be  ad* 
mitted  to  give  the  truth  in  evidenoe,  &c. 

He  seems  to  take  it  for  granted  (and  I  ahiil 
not  dispute  it  with  him  now)  that  matter  «f 
justification  cannot,  in  anj  case,  bepleaM 
specially  to  an  indictment  of  assault  or  mordtr, 
but  the  party  is  to  take  advantage  of  it  in  eri- 
dence  upon  Not  Guilty  pleaded.    Let  it  be  w ; 
yet  still  this  matter  must  be  a  auffideot  jonifi- 
cation,  or  tbe  party  can  have  no  benefit  fnm  it 
any  way.    In  an  action  of  aasankaadfastltf;, 
where  the  first  assault. must  be  pleaded  tpe- 
cially ;  tbe  matter  of  justification  is  jaittiw 
same,  as  in  an  indictment  for  the  same  ofince^ 
where  it  must  be  giTcn  in  evidence  npeo  the 
general  imue.    I  ask  then.  Whether  the  firS 
assauK  Is  a  jostification  in  un  indietmest  «f 
assault  and  bi^f    if  the bairisler ihraU 
answer  negatiTely,  such  answer  is  sgaisM  iB 
sense,  fbr  Uie  party  is  acquitted  by  ^HtK^ 
the justificatkm  only.    If  beafaouhiaDsveraf' 
firmatively,  be  ia  inconsistent  witbhisudf; 
for  he  has  but  just  affirmed  that  when  tfaeMc 
says,  truth  is  no  jiastificatioif,  it  most  beiiii« 
derstood  of  a  joatificatMNi  bv  pdca,  1^  wbiebbe 
must  mean  that  nothing  else  is  a  jestifiGaM 
but  what  is  pleaded,  or  be  nmst  mean  aelbn^ 
at  all.  -For  the  words  of  the  book  are-*  » 
hr  from  bemg  a  justificatkm,  te.  it  is  sot  mO, 
^jovL  are  fiir  firom  being  at  libei^  to  pka" »! 
in  bar.^  In  truth,  theanthor  is  not  there apcak- 
ing  of  the  forms  and  rules  of  proeeedingispeo 
libels,  (1  Hawk.  chap.  73,  §  5,  6,  7,)  bstspM 
the  substsnce  and  nature  of  the  cnnie,^wbit 
shall  and  what  shall  not  excuse  or  jnatiQr  ir. 
This  is  manifest  frwn  the  reason  subioioei  \» 
support  his  assertM>n,  viz.  Since  tbe  tp^H: 
pearanoe  there  is  of  troth,  te.  wbidi  is  a  aW 
reason  grounded  on  the  wisdom  of  the  lav, 
which  punishes  libels  even  against  prifstepj* 
sons,  as  piMic  offences,  because  they  profoK 

to  acta  of  revenge  and  brescbes  otw 

u    I  hope  it  will  not  be  said  that  sliWtf 


peace.    I  hope 
lem  provokii^. 


.c  HRiTu«uK,  «—-» the  troth  of  it » tt>J? 
;^yeninevHlaice,thaiiif  it  was  tobepW*" 

Hot  all  this  is  Star^ambcr  *>««"*  TJ 
the  barrister,  and  the  very  m«tiooof  »* 
com}  serves  hian  finr  as  answer  to  sfiiy  1»^* 
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farwUehiiefcatiioollMraiiswer;  kecawetbe 
memory  of  UmI  tribaml  is  josUy  deCeitod  on 
-aoooQol  of  many  illegal  and  omrbitaiit  pro- 
eeedboga.  No;  this  »  the auUrarily  of  Mr. 
-Tjeant  Hawkioa  (liioiiffh  ho  umo  maiginal 
fereiieea  to  tomo  S(ar*daiiibcr  oaatf)9  wboae 
me  is  too  groit  to  recei? o  any  additioo  from 
this  paper,  and  who,  after  a  long  and  stadious 
•eareb  in'tbe  crown- law,  laid  down  this  propo* 
•itioo  for  law  at  the  time  be  wrote  his  book; 
and  1  bdiere  it  will  appear  in  the  sequel  that 
be  was  not  mistaken.  And  now  I  come  to  join 
MStte  with  the  barrister  tt|Mn  thi»  point,  whe- 
ther Mr.  Seijeaot  or  be  is  in  the  right ;  or,  i|i 
etber  words,  whether  falsity  in  fact  be  essen- 
tial to  a  libel,  so  that  the  troth  of  the  fact  may 
he  giYen  in  evidence  to  pro?e  a  writing  to  be  no 

He  maintains  the  affirmative  of  the  qnestton, 
hoth  Irom  what  be  understands  to  be  the  an- 
tborities  in  the  case,  and  from  the  reason  of 
the  thing.  All  which  shall  be  considered  in 
their  onfer. 

The  anthorittes  cited  by  Mr.  Hamilton  to 
support  the  proposition  formerly  stated,  consist 
prtocipallv  of  four  eases,  which  I  shall  consider 
m  the  order  as  they  were  produced. 

The  first  is  the  case  of  John  de  Northamp- 
|on,  18  £dw.  3,  3  Inst  174,  which  he  ob- 
oerres  does  not  appear  to  ha?e  been  a  case  upon 
«o  inlbrmatioo,  bat  that  he  has  good  grounds 
to  say  it  was  upon  an  indictment.  This  is 
urbat  i  shall  not  contest  with  him,  because  it  is 
oot  material,  or  indeed  easy  to  be  determined, 
Without  seeing  the  record ;  though  I  conceive 
there  are  grounds  to  say  it  was  not  upon  an  in- 
4ictment,  as  was  the  case  of  Adam  do  Ravens- 
worth,  mentioiied  by  lord  Coke  in  the  same 
ohaptor.     The  case,  bowcTer,  stands  thus: 

John  de  Northampton,  an  attorney  of  the 


King's-beoeb,  wrote  a  letter  to  one  Ferrm, 
oiieof  the  king's  council,  that  neither  sir  Wil- 
liam Scot,  a  ehief-justiee,  nor  his  fellows  the 


king's  justices,  nor  their  clerks,  any  great 

thing  would  do  bj  the  commandment  of  our 

hml  the  king,  &c.  which  said  John  being 

called,  confessed  the  letter,  &c    £t  quia 

pradictus  Johannes  cognovit  dictam  iitC' 

ram  per  ae  soriptam  Roberto  de  Ferrers, 

<|ui  est  de  eondlio  Regis,  qon  litera  continet 

insenullam  veritatem:  PnetextncajusI>om. 

Rex  erpfa  Curiam  et  Justiciaries  snos  habere 

posset  mdignationem,  quod  easet  in  icanda- 

Inm  Justic.  et  Curio.    Ideo  dictos  Johannes 

oommittitur,  &e.'    Here  says  the  .barrister, 

by  this  judgment  It  appears  the  libellous  words 

were  utteriy  false,  and  there  the  falsehood  was 

the  crime,  and  is  the  ground  of  thf  judgment. 

For  my  own  part,  I  can  neitber  see  tfuth  nor 

lalseboad  in  the  words  at  the  time  they  were 

wrole^  lor  th^  reler  to  a  futuio  contingency 

that  might,  or  might  not  be  as  he  said ;  and  in 

tbiS'TMect,  they  weretfia  aame  as  if  the  man 

had  said,  the  roof  of  Westminster-hall  would 

fall  upon  sir  William  Soot  and  his  leUows.  Be- 

aidcs,  the  words  ^ken  by  themsel? as  bare  no 

ilwaaiiing;  Ivr  I  ifoaguif  it  will  be  allowed 
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that  most  of  the  great  things  which  judges  do 
as  judges,  are  such  as  ought  neither  to  be  dooe^ 
nor  Im  undone  by  the  kmg's  domnundment. 
Where  then  was  the  offence  ?  The  record,  I 
think,  shews  that  in  the  following  words: 
"  prsHeztu  ctyas  Dom.  Rex  erga  Curiam  et  Jos* 
'*  dc.  sues  habere  posset  indignationem."  &c. 
'*  Ideo  dictus  Johannes  committitur,*'  &c.  It 
is  observable,  that  the  author  of  this  letter  was 
an  attorney  of  the  Court,  and  by  the  oontenta 
Chereof  be  presumes  to  uinlertake  for  the  beha^ 
viour  of  the  judges  iu  some  great  matters  that 
coucerned  their  office.  The  letter  was  ad* 
dressed  to  a  person  who  was  of  the  kinfc's 
council,  and  might  possibly  communicate  the 
contents  of  such  a  letter  to  the  kinsr ;  thecon« 
seouence  of  which  might  naturally  be,  that 
"  I>om.  Rex  habere  posset  indignauonem  erga 
'*  Curiam,"  dec.  for  ffreat  thinffs  were  some* 
times  done,  in  those  dsvs,  by  the  king 's  com«- 
mandroent ;  and  the  judges,  besides,  held  theii; 
posts  at  will  and  pleasure. 

The  words  **  qus  litera  continet  in  so  nullam 
veritatem,"  were  therefore  proper  for  the 
judges  to  insert,  in  order  to  acquit  themselves 
to  the  king;  but  they  are  no  more  the  ground 
of  the  judgment  than  these  other  words,  '*  qui 
est  de  Concilio  Regis  ;"  both  being  only  inci- 
dental clauses  that  come  in  by  way  of  descrip* 
tion  ;  for  it  is  not  said,  *'  Quia  litera  prsdicta 
continet  in  se  nullam  veritatem."  After  all,  I 
would  not  have  this  construction  of  the  case^ 
pkin  and  natural  as  it  is,  pass  merely  upon  my 
own  credit ;  for  I  shall  shew  that  this  case 
was  so  understood  by  one  of  the  greatest  law- 
yers of  his  time,  before  lord  Coke*s  3d  Inst, 
appeared  in  the  worid. 

31  Jac  B.  R.  Taniield  v.  Hiron.  GodboU 
405,6. 

The  plaintiff  brought  an  action  upon  the 
case  against  the  defendant,  for  deliverins^  of  a 
scandidous  writing  to  the  prince,  dec.  Noy  for 
thenlaintiff  cited,  18  Ed.  3,  a  letter  was  sent 
to  Ferrers  one  of  the  king's  council,  the  effect 
of  which  waa,  that  Scot  chief-justice,  and  hit 
companions  of  the  same  bench,  would  not  do  a 
vain  thing  at  the  command  of  the  king ;  yd 
because  be  sent  such  a  letter  to  the  king'a 
council,  although  he  spake  no  ill,  yet  because  it 
might  incense  the  king  against  the  judm,  he 
was  punished.  If  no  ill  was  said,  wiO  it  bn 
pretended  that  the  ftlshood  of  what  was  said 
could  be  a  reason  for  nunithing  a  man  ?  Is  it 
not  ridicnhras  to  say,  tnat  the  falshood  of  uino* 
cent  or  insignificant  words  can  he  criminal  ? 
This  book,  therefore,  follows  the  record  of 
Northampton's  case,  and  says,  because  it  might 
incense  the  king  against  the  judges,  he  waa 
punished ;  whidi  w  almost  a  translation  of 
*  prvtextu  cujus,'  dec  which  was  the  ground  of 
tbeindgment,  *  Ideo  oommittitur.' 

The  next  esse  which  the  barrister  caOed  to 
his  aid,  is  that  of  the  Seven  Bishops.*  And 
.here  he  relies  on  a  flourish  of  one  of  the  counsel 
for  the  bishops,  and  a  dubious  expression  of 

*  8ae  it  in  this  Cottectton,  fol.  13,  p.  183.. 

4 


rss] 


9  OfiOKGE  H. 


Trial  ^JAn  Peter  Zenger, 


ohe  «f  the  jodgci^  Mpinrted  ffom  ^tlM  rait 'of 

^  Sir  Robert  Sawyer,  it  is  trae,  leyf, «'  Both 
tlie  t'aUity  of  it  (the  libel)  aad  that  it  was  tnali. 
cioas  and  fedittouf,  are  all  nalleri  of  feet, 
whidi  they  ((he  kior's  counsel)  haveoffiM«d  to 
the  jbry  no  proof  ov*  &c.  This,  I  niiist  oon- 
fbsB,  proves  one  point  to  which  the  barrittef 
addooed  it,  viz.  that  he  was  not  the  first  who 
insisted  that  to  make  a  writings  a  libel,  it  most 
be  false.  And  when  I  have  allowed  this,  I 
may  almost  venture  to  say,  it  is  the  only  point 
lie  does  prove  from  the  beginnin§p  to  the  ending 
of  his  long  elaborate  speech. — Let  me,  however, 
oppose  to  this  the  reply  of  sir  Thomas  Powis, 
in  theoewords:  <•  Whether  a  libel  betme  or 
not,  as  to  the  matter  of  fact ;  was  it  ever  yet 
|ien»itted  in  any  oonrt  of  justice  to  be  made  a 
^nestion,  whether  the  party  be  punishable  for 
.itf  And  therslbre  I  wonder  to  hear  these  gen- 
tlemen say^  that  because  it  is  not  a  lalse  one, 
Iherei'oreitifittotalibei.''    Fol.SSS. 

Hr.  Justice  Powel  ako  does  saj,  that  to 
make  it  a  libel,  it  must  be  false ;  it  must  be 
fnaticious ;  and  it  must  tend  to  secUtion.  Upon 
Which  words  of  this  learned  and  worthy  judg^e, 
I  would  not  presume  to  offer  any  comment  eX" 
cept  that  which  other  words  of  hb  own  afford, 
that  plainly  shew  in  what  sense  he  then  spoke. 
Bi$  subsequent  words  are  tfiese :  *<  They,"  the 
bishops  «  tell  his  majesty,  it  is  not  out  of 
avecseness  to  pay  all  due  obedience ;  nor  want 
of  tondemesB  to  their  dissenting  fellow-sub- 
jecte;  but  because  they  do  conceive  the  thing 
that  was  commanded  them,  was  against  the 
law  of  the  land.  They  say,  they  apprehend 
the  Declaration  is  illegal,  because  it  is  founded 
on  a  dispensing  power.  I  do  not  remember  in 
any  case  in  all  our  law,  that  there  is  any  such 
flower  in  the  king;  and  the  case  must  turn 
•uj^n  that  in  short,  if  there  be  no  such  di8pen«> 
mtig  power  in  the  king,  then  that  can  he  no 
libel  which  they  ptfeseoted  to  the  king,  which 
«Bys  that  the  Iwclantion  being  ihnnded  upon 
«uch  a  pretended  power,  is  iltegal/'  So  that 
the  judge  pot  the  whole  upon  that  single  point, 
whether  it  be  true  that  the  hang  had  such  a 
dispensuig  power,  or  not  $  whl^  is  a  question 
«f  law,  and  not  of  fact ;  and  accordingly  the 
judge  appeals  to  his  own  reading  in  the  law, 
■ot  to  witnfiMes  or  other  testimony,  tot  a  decU 
men  of  it.  In  truth,  the  Petition  of  the  Bishops 
Is  not  capable  of  having  falshood  or  truth  ap* 
•Hsd  to  It  in  any  other  sense,  there  being  no- 
Ibfaig  else  oAnied  or  denied  in  it,  butthtttth^y 
thought  they  oould  not  do  what  was  eom- 
4tHrttdod  them,  because  it  was  against  the  la#. 
TtM  was  the  behaviour,  these  were  the  seOti* 
<aients  of  that  upright  judge,  that  gained  him  so 
ooooh  honour  among  aH  good  men,  as  the  bar- 
rister takes  noCioe ;  ndt  any  opinton  Of  hid, 
that  the  eoutettts  of  a  Hbel  must  be  fklse  in 
•ftet,  to  moke  It  a  libel  $  as  be  wouhl  onfahfly 
Ittsinuate. 

Sir  flMMd  Bamardistoil'i  ciiO  is  the  tblHl 
that  is  touched  upon ;  and  here  too  the  gentle- 
^^  fi«lo Miring  tiatoiB  bo  ett«liMl4  to  hb 
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btot  the  deflmdsnt^  coimail  ioibiiB| 
on  the  want  of  proof  to  the  malice  aodiHi* 
tioos  intent  of  the  author.  He  teems  to  fctn 
Ibigot  that  the  same  gentteman  insisted  t\m  to 
have  it  proved,  that  the  deleadant  was  t  pe twi 
of  a  tu  Anient  and  umjuiet  spirit,  because  tbe« 
words  were  set  forth  in  the  ioformaties )  aid 
he  takes  no  manner  of  notice  hew  aH  tbh  nw 
answered,  which  1  must  now  do  for  him,  is  the 
words  of  the  Coort :  '*  Certainly  the  law  tup- 
plies  the  proof,  if  the  thing  itself  speaki  nialioe 
and  sedition.  As  it  is  in  murder ;  we  ity  al- 
ways in  the  indictment,  be  did  it  by  the  mai- 
gatkm  of  the  devil :  can  the  jurv,  if  Ibey  (io4 
ihe  fnct,  find  be  did  it  not  by  sucb  insligatin  ? 
No,  that  does  necessarily  atteOd  tho^ver^  bb- 
ture  of  such  an  aetioo  or  thing,  fib  to  iBf«<- 
matk>ns  for  offences  of  this  nature,  we  ity,  In 
did  it  falsely,  maliciously,  and  sedltisialr, 
which  are  the  formal  words ;  but  if  the  nataie 
of  ihe  thiog  be  such  as  neeesaarily  imporii  mi- 
iioe,  reproach  and  scandul  to  the  geveniDesI, 
there  needs  no  proof  but  of  the  fact  done ;  th 
law  supplies  the  rest."  How  shall  soy  na 
prove  another  person's  malice,  which  it  i 
thmg  that  lies  only  in  a  man's  miad  f  Hot 
should  any  man  know  that  I  am  malf<^ 
Against  the  government,  but  by  my  aetknt? 
These  words,  indeed,  were  piunounced  by  thi 
chief  justioe  Jefferies,  who  was  then  tbemoril 
of  the  Court;  butihooghhe  waaroilly  apis- 
temperate  iudge,  (or  a  monster,  as  thebsrmttr, 
in  hv  bar- language,  delights  to  call  him)  yef  I 
may  safely  refer  it  to  all  men  of  law,  wbetbe 
these  words  could  have  discredited  the  but 
mouth  that  ever  snoke  upon  that  bench. 

An  instance  of  this  sort  may  not  be  iopoli- 
nent,  where  a  chief  justioe  (who  wss  no  isoii* 
ster)  addresses  himself  to  a  jury ,  that  wsi  tryiig 
a  libel  in  this  manner :  <'  I  will  not  repeat  tbe 
particotars  to  you,  only  something  to  what  tkr 
defendant  has  said,  that  you  may  not  be  suded. 
He  says,  it  does  not  appear  that  he  did  it  nuii- 
oiously  or  knowmgly .  There  are  iome  tbti^ 
that  you  that  ai«  of  the  jury  ure  not  to  ope^ 
evidence  for^  which  H  is  Iknpossible  to  kDOV 
but  by  the  act  itself.  Malice  is  cODdsved  n 
the  heart ;  no  man  knows  lt,'niilcss  be  deohm 
it :  as  in  mutder,  I  have  malice  to  a  mas ;  m 
man  knows  it.  I  meet  this  mon  and  kilt  bim ; 
the  law  caHs  this  malioe.  If  a  mas  ^ 
scandalous  words  againrt  a  man  ui  hit  «h^"J[ 
or  trade,  he  lays  his  action,  malice ;  tbso^  » 
cannot  prove  ft  but  by  the  wonis  theaiyw*  5 
you  may  see,  there  is  malioe  suppttM"  tot 
private  perion  in  that  slander,  much  omi** 
the  king  and  the  etate."  *        ..^ 

Tuii£ili's  ^aae,  the  hartister  does  iHrt  pP<^ 
ly  •  oiie^  but  etodesvoutu  to  answer  at  •  ^ 
urged  aguinsi'him  lit  the  king's  esMaa;  v» 
thOMfbre  I  shaU  observe  upon  it  itt  vt^^ 

Bot  tbe  dase  of  Odses  Is  stilt  bshiiMl,  wbjdb 
h«  reserved  for  Ihe  last,  to  make  the  poii)tdfl»2 
on  his  Mde,  than  all  the  rest  put  tofethtf  cow 
do.  It  is  Fuller^i  case.  And  itierr^JJ; 
thsei  tlMit  dlthottgh  Futterwas  GbHg«K^^^ 
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io^  a  ]ibely  yet  that  was  not  the  gist  of  the  in* 
fbrmatioo.  He  was,  in  truth,  prosecuted  for 
l>eaog'  a  cheat  and  impostor,  by-  order  of  the 
House  of  Lords,  as  the  king's  counsel  declare 
ia  tlie  opening. 

The    infurmation    accordingly   sets   forth, 
**  That  W.  F.  intending  the  late  king  William 
and  his  subjects  to  deceive,  and  to  get  several 
l^reai  stuns  of  money  fraudulently  and  deceit- 
fully from,  the  said  king,  concerning  a  corres- 
poodenc)r  between  di? era  officers  and  subjects 
fof  the  said  late  king,  and  the  late  king  James, 
falsely  pretended  to  be  had ;  did  write^ud  print 
a  libel,  intituled,  Original  Letters,  &c.  with  the 
depositionof  T.  J.  and  T.  F.  esqrs.  proving  the 
eorrnption  lately  practised  in  this  nation  ;  and 
4fae  said  W.  F.  aherwards  did  publish,  utter, 
and  for  truth  affirm,  the  said  several  false  and 
scandalous  libels,  without  any  lawful  authority ; 
-irbereas  in  truth,  the  said  T.  J.  did  not  depose, 
npoD  bis  oath,  as  is  contained  in  the  said  lalse 
aud  scandalous  libel ;  but  the  said  scandalous 
libels  are  false,  feigned,  and  altogether  contrary 
to  truth*  &c."    Here  it  is  manifest  he  was  ac- 
cased  of  a  cheat,  in  torgipg  the  correspondence 
and  the  depositions  just  mentioned,  with  a  de- 
BigQ  of  getting  money  by  his  pretended  disco- 
Ter  J.    And  hence  it  comes,  that  the  jndge  very 

Jroperly  asks  him,  **  Have  you  any  witnesses? 
f  yoa  take  upon  you  to  write  such  things  as 
you  are  chained  with,  it  lies  upon  you  to  prove 
them  true,  at  your  peril.  How  came  you  to 
write  tliese  books  that  are  not  true?  If  you 
have  any  witnesses,  produce  them."  Thus  said 
and  tbss  did  that  great  man,  lord  chief  justice 
Holt ;  hot  not  upon  a  trial  of  the  like  kind  with 
Mr.  Zenger's,  as  his  counsel  would  have  it 
thought.  For,  in  this  case,  the  cheat  and  the 
imposture  was  the  offence,  which  consisted 
wholly  in  the  falsity ;  that  is,  in  affirming  such 
things  for  realities,  when  they  were  nought 
but  fictions.  On  the  contrary,  had  he  been 
able  to  prove  those  letters  and  those  depositions 
to  be  authentic,  the  disco? ery  would  have  been 
valuable,  and  might  intitle  him  perhaps  to  fa- 
vour and  protection,  instead  of  punishment, 
however  irregular  he  was  in  taking  such  a  me- 
thod to  publish  matters  of  that  high  conse- 
4]aence.^  Afler  this,  let  the  learned  barrister, 
in  all  his  reading,  shew  an  information  or  in- 
dictment for  a  libel,  where  the  falsity  is  assign- 
ed in  form  with  an  u^i  re /vera,  as  the  founda- 
tion of  the  offence,  which  is  done  in  Fnller's 
case;  and  then  I  will  acknowledge,  that  the 
questions  put  here  by  lord  Holt  would  have 
been  proper,  upon  the  trial  of  his  client. 

This  is  the  sum  of  the  barrister's  law-cases. 
And  is  it  not  high  time  to  ask,  whether  such 
grossmisrepresentationsofthe  books  can  proceed 
from  ignorance  or  disingenuity  ?  Be  that  as  it 
will,  it  night  certaioly  Im  expected,  that  a  pro- 
position, lulvanced  with  so  much  assurance,  by 
a  man  of  vears.aud  reading,  should  have  been 
supported  by  some  one  authority  in  point,  ra- 
ther than  by  a  series  of  low  prevarication  and 
i|uibble.  Could  he  not  find,  in  all  the  bonk- 
#ases  and  trials  at  large^  coAcerning  libels 
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(whk)h  are  rofficient  of  themselves  to  make  a 
lacge  volume,)  one  example  of  proof  being  re- 
ceived to  the  truth  or  falsity  contained  in  a 
libellous  writing  ?  Indeed,  there  is  nothing 
like  it  to  be  found ;  though  the  occasions  have 
been  many,  where  such  proof  might  be  had,  if 
it  were  proper ;  nay,  where  the  truth  of  the 
thing  was  notorious  to  all  men,  and  yet  no 
question  ever  moved  concerning  it.  This  shall 
fully  appear  in  the  sequel. 

If  any  thing  can  be  necessary  further  to  ex- 
pose Mr.  Hamilton's  doctrine  of  libels,  after 
answering  his  own  cases,  it  is  only  to  subjoin 
some  others,  that  will  shew  how  much  he  is 
mistaken  in  almost  every  thing  he  has  offered 
on  the  subject.  I  shall  therefore  mention  a 
very  few,  that  will  bear  a  particular  applicatioB 
to  bis  crude  notions,  without  entering  into  a 
multitude  of  others,  to  tire  the  reader. 

16  Car.  2,  the  King  v,  Pym,  1  Sid.  S19, 
B.R. 

Pym  was  indicted  at  Exeter  for  a  libel,  which 
he  ^delivered  to  a  parson  to  be  published  in 
church  there,  and  was  to  this  effect :  **  You 
are  desired  to  bewail  the  sodomitry,  wicked^ 
ness,  whoredom,  lewdness,  that  is  of  late  broken 
out  in  this  formerly  well-governed  city ;  that 
God  would  turn  their  hearts  from  committing 
those  wickednesses  which  go  nnpunished  by 
the  magistrates."  Pym  confessed  the  indict- 
ment, and  was  fined  100/.  He  afterwards 
brought  a  Writ  of  Error,  and  assigned  for 
error,  that  this  was  no  oflfence,  bepaose  though 
he  says,  go  unpunished  by  the  magistrates; 
yet  he  does  not  say  that  the  magistrates  knew 
of  it,  and  wickedness  unknown  cannot  be  pu- 
nished. It  was  answered  by  the  Court,  that 
this  contains  matter  of  great  scandal  to  the  go- 
vernment of  the  city;  for  it  makes  the  late 
government  better  than  the  present,  &c.  HidCf 
Twisden,  Keelyng,  Windham,  Just. 

1  have  pitched  upon  this  case,  because  the 
barrister  is  fond  ot  comparing  the  plantations 
to  large  corporations ;  and  he  will  find  here^ 
that  even  those  are  not  left  to  the  mercy  of 
libellers,  although  they  do  not  put  in  a  claim  to 
the  sacred  rights  of  majesty  :  and  that  a  mis- 
behaviour otthis  kind  to  the  magistrates  of  a 
corporation  is  not  entirely  innocent,  because  it 
is  not  to  be  judged  of,  or  punished,  as  a  like 
undntifuln^  would  be  to  our  sovereign. 

This  case  was  adjudged  about  tour  yea» 
after  the  Restoration,  when  the  memory  of  the 
preceding  usurpation  was  fresh  in  every  body'a 
mind.  It  is  strsnge,  therefore,  Mr.  Pym  did 
not  put  himself  on  bis  trial  at  Exeter ;  for  it 
was  evident,  beyond  contradiction,  to  the  people 
of  that  age  from  their  own  knowledge,  as  it  is 
now  to  us  from  history,  that  the  wickednesa 
specified  in  tlie  Kbel  was  restrained  by  astrictee 
band  before,  than  after  the  Restoration.  But 
this  notorious  truth,  it  seems,  did  not  avail  BIr. 
Pym. 

22  Car.  S,  the  King  v.  Sannden.  Raym. 
201,  B.  R., 

Information  for  writing  a  scandalous  libel  to 
H.  Rich,  who  was  indebted  to  bia,  and  ksfl 
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him  out  nf  bis  moDey  thrf«  years  bj  obf aiDinfl^ 
a  protectiod.  and  «t  len^^th  ^t\\ng  iako  the  pri- 
son of  the  King's -bench.  Kauoders  wrote  him 
«  letter,  wherein  he  tells  him,  That  if  he  had 
any  honesty,  dTility,  sobriety,  or  humanity,  he 
would  not  deal  8o  by  him  ;  and  that  lie  would 
one  day  be  damned,  and  be  in  bed  for  his 
cheating ;  and  cited  sei^eral  plaees  ot  Scripture 
to  make  tfood  his  alle^jfaliotis.  The  defendaiit 
was  fouDd  guilty,  and  moted  in  arrest  of  judg- 
ment,  that  the  substance  of  the  letter  is  not 
scandalous,  but  iuijiertinent  and  insignificant, 
&c.  Ciir.  The  letter  is  prof  ocative,  and  tends 
to  the  incensing  Mr.  Kich  to  break  the  peace. 
The  Court  arljudi;ed  the  letter  scandalous,  and 
fined  htm  40  murks.  Keelyng,  TwisdeOi 
ftainsf  ord,  Moretoii,  Just. 

I  would  intreat  the  clear- sighfe«l  barrister  to 
look  carelully  into  the  words  of  this  libel,  and 
try  if  he  can  discover  any  truth  or-  falshood  in 
them  that  was  capable  of  proof.  And  I  must 
remark'  upon  both  these  cases,  that  though 
they  were  adjudged  in  the  reign  of  king 
Charles  9,  yet.  neither  of  them  was  upon  a 
state -prosecution,  or  at  a  time  when  the  spirit 
of  ptuts  and  Actions  had  infected  the  courts 
af  justice ;  but  they  remain  unquestionable 
Authorities  at  this  day. 

The  case  of  Tutchin  is  strong  against  him  ; 
a  case  adjudged  since  the  Revolution,  before 
that  learned  and  upright  judge  sir  John  Holt, 
And  plainly  shews  the  fallacy  that  runs 
Ihroughoul  bis  whole  argument. 
'  The  points  insisted  on  by  this  chief  justice, 
in  his  charge  to  the  jury,  were  these :  <<  To 
■ay  that  corrupt  officers  are  appointed  In  ad^ 
ftiioister  ailhirs,  is  oertainly  a  reflection  on  the 
government.  If  people  shoukl  not  be  ciflled 
to  an  account  for  possessing  the  people  with 
mn  ill  opinion  of  the  government,  no  govern- 
ment can  sobnst :  Now  you  are  to  eonsiderj 
whether  these  words  I  have  read  to  yon  iio 
aot  tend  to  beget  an  ill  epinion  of  tha  admi- 
Btstration  of  the  government ;  to  tcU  us,  that 
those  that  are  employed  know  nothing  of  the 
Blatter,  and  those  that  do  know  are  not  em- 
ployed. Men  are  not  adapted  to  offices,  but 
omom  to  men,  oot  of  a  particular  regard  to 
their  interest,  and  not  to  their  fitness  for  the 
plaoei.  This  is  the  purport  of  these  papers.'^ 
If  this  was  the  purport  of  the  papers,  and  s» 
fliimiQat  as  hath  been  just  said,  it  is  amazing 
aurely,  that  Mr.  Tatchb  did  not  ofier  to  prove 
the  truth  of  these  allegations,  and  thereby 
take  out  their  sting !  Coi^ld  not  he  possibly 
think  of  as  many  corrupt  or  incompetent 
officers,  eoelesiasucal,  civil,  or  military  in 
Sngland,  preferred  by  interest  rather  than 
merit,  as  there  were  judges  displaced  and 
Morta  erected  in  New- York  f  Or  if  he  was 
restrained,  by  the  hard-hearted  judge,  from 
disporting  himself  in  this  pleasant  and  spacious 
field,  eould  he  not  apply  to  the  private  koow-^ 
ledge  which  the  jorurs  (as  well  as  the  rest  of 
maokind)  had  of  these  matters  ?  For  I  ima- 
gine it  will  be  allowed,  that  if  no  insunces  of 
liys  sort  oottid  he  showtf  at  the  tine  of 
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Tutchin's  trisi,  it  was  the  only  period  witbm 
the  memory  of  man,  or  the  teaen  of  bistoi^, 
that  wanted  the  like. 

But  the  mislbflane  was,  the  poor  tnan  w» 
not  blessed  with  such  skilful  counsel  as  h  to 
be  had  In  Philadelphia,  to  think  of  these  ^rood 
things  for  him ;   otherwise*  you  might  hare 
heara  an  alert  advocate  (after  returning^  thanb 
to  his  lordsiiip  for  nothing)  address  hinistflf  t» 
the  Jury  m  this  or  the  Hke  eloquent  streio: 
"  Then,  gentlemen  of  the  jury.  It  is  to  you  we 
must  sppeal  fbr  witnesses  to  the  truth  of  tbe 
facts  we  have  offered,  and    are  denied  the 
liberty  to  prove :  the  law,  supposes  you  to  be 
summoned  oot  of  tlie  neighbourhood  where 
the  fhct  is  alleged  to  be  committed ;  aod  tbe 
reason  of  your  oeing  taken  out  of  the  oeigh- 
bourbood  is,  because  you  are  supposed  to  bare 
the  best  knowledge  of  tbe  fact  that  is  to  be 
tried.    Aod  were  you  to  find  a  verdict  a^inst 
my  client,  yon  must  take  upon  you  to  sajr 
the  papers  ref^red  to  in  the  information,  aod 
which  are  proved  to  be  written  and  Aublisbed 
by  us,  are  false,  scandalous,  and  aeditioos. 
You  are  citizens  of  London,  honest  and  lawful 
men,  and  the  facts  which  we  oiler  to  prort 
were  not  committed  in  a  corner ;  they  are  no- 
toriously known  to  be  true.     And  as  ire  are 
denied  tbe  liberty  of  giving  «vidence  to  prove 
the  truth  of  what  %ve  have  published,  1  vitl 
beg  leate  to  lay  it  down  as  a  standing  rnle  io 
such  oases,  that  the  suppressing  of  evideore 
ought  always  to  be  taken  for  the  strongest  eri- 
dence;  and  I  hope  it  will  have  that  weight 
with  yon.    Lay  your  hands  upon  your  hearts, 
gentlemen,  and  recollect :    do  none  of  you 
know,  nay,  do  not  all  of  you  know,  oertain 
persons,  who  shall  be  nameless,  that  have  beeo 
lately  promoted,  by  favour  aod  interest,  to 
placo  of  trust  and  profit,  both  in  cborcb  aod 
state,  army  and  navy,  whom  you  roust  koov 
and  believe  in  your  consciences,  to  be  ill  men, 
and  no  way  qualified  for  such  prefermeot;  at 
my  sagaeiods  client  has  most  seasonably  re- 
monstrated to  the  neighbours,  by  virtue  ofthst 
right  which  every  free-born  subject  hath  of 
publishing  his  com))laints,  when  tbe  matten 
so  pttMisbed  can  be  supported  with  troth  ?" 
But  is  lord  Holt  asleep  all  this  timef  Cis 
any  reasonable  man,  who  has  bik  commoa  no- 
tions of  judicature,   imsgine  that  this  grest 
Judge  wonid  suflTer  such  trash  as  this  to  be 
tlirown  out  in  any  court  where  he  sat  iojutte- 
ment?   But  what  roost  he  have  said,  iftb« 
KbeUer  before  him  had  ofiered  to  prove,  thai 
the  law  itself  was  at  an  end ;  that  triah  bj 
jnries  were  tak^n  aWay   when  a  ministef 
pleased ;  that  no  man  cocrld  call  any  ihutg 
bis  own,  or  enjoy  any  liberty,  loofjer  thao 
those  in  the  administration  would  cvodesceod 
to  let  him  do  it  f  Would  be  have  said,  that 
these  things  did  not  tend  to  poasers  thepeopit 
with  an  ill  opinion  of  the  government;  aod 
that  governments  might  wdl  subsist,  diouf 
men  should  not  be  called  to  an  accOODt  w 
publishing  the  like?  Or  woold  he  bsrefal|^ 
it  waf  DO  matter  what  opimon  tbe  people  m 
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<k€  the  g<|reniiBe&t,  nor  whether  il  wbiiiidi 
or  not»  pravided  tbete  assertioof  were  troe; 
and  80  have  discharged  the  mao  as  a  paUisher 
4>r  preeieiM  and  oseful  trtaha,  to  put  the 
oeighbouri  oo  their  guard  ? 

Silt  here  also  the  barrister  lays  hold  of  a 
raadom  question*  put  by  ooe  of  ike  king's 


counsel  to  Mr.  ttontagusy  who  was  for 
^ofendant,  and  was  then  tdochinf  upou  tb^ 
afTairs  of  the  nafv:  Saith  the  former.  Will 
voit  say  thej  are  true  ?  Now  the  latter  had 
niated  as  much  as  that  these  thinp  were  true ; 
but  did  it  with  that  caution  which  a  man  of 
skill  uses^  when  he  would  say  aomeibiog  in 
support  of  a  lame  cause,  but  doirt  care  to  preis 
aa  inapropriety  too  far.  For  that  learned  gen- 
tleman was  rery  sensible,  that  if  be  haJ  pr&- 
saoied  to  insist  express^  on  the  truth  of  the 
matters  contained  in  his  client's  papers,  a 
severe  reprimand  was  the  best  thing  that  could 
have  befallen  him.  His  words  a^  these: 
* '  Nobody  can  say.  that  we  ne?er  had  any  lais* 
managements  in  the  royal  navy ;  and  when* 
«Ter  that  has  happened ;  the  merchants  of 
^DgUnd,  in  all  probability,  have  suffered  lor 
It.''  Bot  does  the  judge,  m  his  chsige  to  the 
Jnry ,  vouchsafe  to  give  this  matter  any  answer, 
or  80  much  as  to  mention  it  ?  Lord  Holt  did 
sot  usually  pass  by  material  things,  thai  were 
oflered  ia  defence  of  persons  tried  before  him ; 
yet,  fa  this  ease,  he  makes  no  (|uestion  or 
scruple  about  the  truth  or  falshood  of  Tutohin's 
ipapers,  although  they  coataioed  many  things 
which  his  lordship,  tha  jury,  and  all  the 
world  knew  to  be  ***\  This  candid  judge, 
bowerer,  puts  the  merits  of  the  whoJo  upon 
the  scandal  of  the  government,  and  the  evU 
tendency  of  such  writings.  And  therefore  I 
must  once  more  call  upon  the  northern  barrister 
to  shew  a  single  instance,  where  witnesses 
iMve  been  produced  by  counsel,  and  adodtted 
hv  the  Court  to  prove  the  truth  of  a  Ubel. 
When  he  does  this,  it  will  deserve  consi- 
deratiso;  but  till  then,  he  may  talk  by  the 
lioar  without  any  meaning. 

I  couldmention  seme  esses  of  s  more  mo- 
dem  dale^  that  have  been  a^u^g^  m  West- 
flunster-hall,  when  this  wihl  doctrine  was  not 
so  mnsh  as  thought  of,  and  when  it  would  net 
liavs  bees  altogether  sseless,  had  it  been  pras* 
tioable;  but  I  have  choM  to  meution  such 
only  as  are  reported,  that  the  books  may  speak 
foe  themselves,' ssdju4gs  between  us. 

But  this  lawyer  seems  to  be  above  having 
kb  Boints  of  law  decided  by  the  autimrities 
«f  the  \%wi  And  has  something  in  reserve, 
which  may  serve  to  overthrow  not  only  what 
has  been  o&red  is  this  paper,  but  even  aU  the 
boobs  of  the  law.  This  is  what  he  oalis  the 
seapoa  of  the  thing ;  hat  is  tmly  and  properly 
a  sketch  of  his  own  poktics}  which  kadssM 
to  shew,  that  the  nrue  reason  of  the  thmg  here 
agrees  with  the  law,  asd  coasMpiestly  both 
these  are  against  this  uperi  master  of  law 


The  retsas  ef  ths  thiMk  as  well  as  it  eaa 
he«nlls«ted  from  4  heap  ofpaitasiiiai»hnddM 
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aether  without  order  and  method,  may  bs 
uced  to  the  three  fbllowiog  heads : 

1.  The  form  of  sn  information  for  a  Ubtf, 
and  the  necessity  of  knowing  the  truth  ^r 
ialsheod  of  its  contents,  in  order  to  direct  the 
judges  in  awarding  arbitrary  punishmeat. 

3.  The  right  every  man  hath  of  publishu^ 
his  complaints,  when  the  matters  so  published 
can  be  supported  with  truth. 

3.  The  necessity  there  is  of  using  this  right* 
in  the  plantations  especially,  by  reason  of  the 
difficuUv  of  obtaining  redress  against  evil  gs- 
▼emors  n^  any  other  means. 

1.  It  win  not  be  improper  to  premise,  under 
the  first  head,  that  a'gentlcman  of  ths  law, 
vrbs  ttkeB  upon  him  to  pronounce  so  mi^giste- 
rially  as  the  oortbern  barrister  has  done  con- 
cerning  libels,^  ought  to  have  coosideved  wcil 
the  nature  and  extent  of  his  sulkfect.  It  might 
be  expecttrd,  that  he  is  net  unknowing  in  ai^ 
part  of  Learning  neoessary  to  fix  hia  ides  of  a  li- 
pel ;  and  yet  wo  present  ease  wookl  appear  In 
be  quite  different  This  learned  gentkoMii 
might  bave  informed  himself,  bj  reading  sosie 
of  the  ancient  laws  before  the  Conquest,  that 
when  the  falsity  of  virulent  writings  and 
speeches  waa  taken  into  the  description  of  the 
crime,  there  was  a  specifio  pebaity  annexed, 
vis.  Cutting  out  the  offenders  tongue.  Lamb. 
Sj^(.  Iawb,  But  this  severity  seems  to  hvf 
fallen  into  disuse  under  the  Norman  kinga;  and 
accordingly  Bracton,  who  wrote  in  the  reign  of 
Henry  $,  gives  a  descriptios  of  these  offences, 
%B  they  were  understood  in  his  dsys,  wherein 
fobity  is  neither  e:(pressed  nor  implied.  These 
are  his  words :  *<  Fit  astern  io^ia,  non  solum 
com  quis  pugno  pereussns  fuerit,  verberatos, 
vulneratus,  vol  fustihus  oeesus ;  verum  cum  ei 
Convitium  diotom  fuerit,  vel  de  eo  factum  Cas- 
men  famosom  et  hi^modi,"  fol.  153.  ltt»- 
deed,  here  is  no  Biestion  of  libels  against  the 
king,  or  the  stale  ;  the  reason  of  which  seems 
frfaisly  to  be,  thatoflknces  of  this  sort  were  con- 
sidered aa  a  apeeies  of  treason,  not  ouly  in  thtlt 
age,  bat  in  several  i^es  after,  notwithstanding 
the  statute  85  Ed.  3,  and  though  they  bave  by 
bappy  degrees  dwindled  into  misdemeanoura^ 
yet  nobody,  except  the  barrister,  will  say  they 
MS  come  to  have  a  greater  indufgenee  from  ths 
Kw,  than  ths  like  offences  against  private  per- 
sons. How  for,  therefore,  Bracton*s  accepter 
tisai  of  a  libel  htt  prevailed  ever  since,  mutrt  he 
suhmitted  upon  what  has  been  offered  in  thn 
preoed^  part  sf  the  Remarks, 

Hers  the  barrister  throtss  in  a  shrewd  ques- 
ties,  arising  foam  the  form  of  the  informatioew 
which  ehaf^jfes  the  libel  to  be  falee :  This  word 
<  false,'  says  he,  must  have  some  meaoi»g» 
else  hew  came  it  there?  t  ho^  Mr.  Attoniey 
will  not  say  he  pot  it  there  by  chance ;  and,  f 
am  of  opinion,  bis  inforssation  would  not  bs 
good  without  it.  By  way  of  answer  to  this,  I 
must  take  leave  to  pot  a  question  or  two  in  ths 
Basissli%pa.  Suppose  a  man  brings  an  sdios 
sf  tiespsss  fsr  violating  his  wife,  and  he  lairiy 
seto  forth  the  truth  ot  ths  ease,  f  iz.  That  ths 
dafoodiil,  ky  UBSioisaddffcsN%  tettors,  ptw- 
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sents,  &c.  did  gf&in  tbe  consent  oflbe  plaintiff's 
wife,  and  at  length  debauched  her :  I  would 
ask,  whether  an  action  of  trespass  thus  laid  can 
be  supported  ?  I  fancy  not ;  and  yet  this  b  a 
more  jast  account  of  the  matter,  than  when  vi 
et  armiit  viz.  swords,  staves,  knives,  &c.  are 
''introduced  as  iDStruments  of  invading  this 
tender  part  of  our  neighbour's  property .  Sup- 
pose further,  a  man  kills  another,  whom  ne 
never  saw  or  heard  of  before,  and  he  is  accused 
of  murdering  him  of  malice  fore- thought,  how 
-come  such  words  to  be  put  into  an  indictment 
for  a  fiict  so  circumstanced?  They  most  have 
'some  meaning;  surely  they  are  not  put  there 
'by  chance ;  and,  1  am  of  opinion,  the  indict- 
ment would  not  be  good  without  them  ?  Why, 
there  is  this  short  answer  to  be  given  to  all 
these  childish  questions :  there  are  many  words 
used  in  pleadings  of  most  kinds,  sometimes  for 
•aggravations,  sometimes  fbr  comprehension, 
often  in  compliance  with  ancient  usage,  which 
'  are  not  traversable,  and  many  times  are  incapa- 
ble of  proof.  The  form  of  mdictments  and  m- 
formations  follows  the  nature  of  the  fact,  and 
sets  it  out  in  its  worst  dress ;  and  if  the  fact  is 
made  appear  to  be  unlawful,  all  the  bard  names 
are  supplied  by  implication  of  law. 

This  is  not  all,  ouoth  the  counsellor :  <*  It  is 
-said,  that  truth  makes  a  libel  the  more  provok- 
ing :  well,  let  us  agree  for  once,  that  truth  is  a 
greater  sin  than  falsehood  ;  yet,  as  the  offences 
are  not  equal,  and  as  the  punishment  is  arbi- 
trary, is  it  not  absolutely  necessary  that  they 
should  know  whether  the  libel  is  true  or  false, 
that  they  may  Ky  that  means  be  able  to  propor- 
tion the  punishment  P  For  would  it  not  be  a  sad 
«ise,  if  the  judges,  for  want  of  a  dne  informa- 
tion, should  chance  to  give  as  severe  a  judg- 
ment against  a  man  for  writing  or  publishing  a 
lie,  as  for  writing  or  publishing  a  truth  ?"  Now 
is  it  not  a  sad  case,  that  he  should  want  to  he 
toldi  that  human  laws  don't  strictly  regard  the 
moral  pravity  of  actions,  but  their  tendency  to 
liurt  the  community,  whose  peace  and  safety 
are  their  principal  objects ;  so  that  by  this 
standard  only  are  punishments  measured  ?  If 
this  profound  sophistcr  is  of  another  opinion, 
let  him  give  a  reason  why  it  should  be  a 
greater  crime  in  our  law  for  a  man  to  counter- 
feit a  silver  shilling,  than  to  cut  bis  father's 
throat. 

2.  The  rigbt  of  remonstrating  or  publishing 
just  complaints,  the  barrister  thinks  the  right 
of  all  freemen  ;  and  so  think  I,  provided  such 
remonstrances  and  complaints  are  made  in  a 
lawful  way.  But  when  be  comes  to  explain. 
It  is  not  a  court  of  justice,  it  is  pot  a  house  of 
representatives,  it  is  not  a  legislature  that  is  to 
be  troubled  (as  be  phrases  it)  with  these  things. 
Who  then,  I  pray,  is  to  be  troubled  with  them ; 
for  the  king,  it  seems,  is  out  of  the  question  P 
I^ihe  barrister  speak  for  himself:  They  have 
a  right,  (says  he)  publicly  to  remonstrate 
against  the  abuses  of  power  in  thc^atrongest 
terms,  to  put  their  neighbours  upon  their  guard, 
frc.  and  in  another  place,  he  speaks  of  it  as  a 
iMbTdsbipi  If  a  mao  must  be  taken  op  as  a  li- 


beller, for  telling  bis  sufferiogs  lo  his  iieighlxNir. 
Now,  though  I  wish  and  hope,  as  eamotly  u 
he  can  do,  that  a  free  people  may  never  wast 
the  means  of  uttering  their  just  oomplaiots,  lad 
of  redressing  their  wrongs  too,  when  tbeir 
complaints  are  not  heard ;  yet  1  always  thought 
these  things  were  better  uuderstooo  than  ex- 
pressed in  a  court  of  law ;  and  I  shall  nrobably 
remain  in  that  opinion,  till  the  learned  gentle- 
man can  produce  something  from  the  commoa 
or  statute  law  to  shew,  that  a  British  satjject 
has  a  right  of  appealing  publicly  to  his  neigh- 
hours  (that  is,  to  the  collective  liody  of  the  peo- 
ple) when  he  is  injured  in  his  person,  rights  or 
possessions.  When  I  am  assured  that  be  cu 
do  tills,  I  promise  him  I  shall  not  ^dge  a 
voyage  to  that  country,  where  liberty  is  so  well 
tinderstood,  and  so  freely  enjoyed,  that  I  mj 
receive  the  important  discovery  from  his  own 
instructive  mouth. 

I  know  the  law-books  assert  the  ri^t  of 
complaining  to  the  magistrates  and  courts  of 
justice,  to  the  parliament,  to  the  king  himself; 
but  a  right  of  complaining  to  the  neighbours  is 
what  has  not  occurred  to  me.  After  a)i,  I 
would  not  be  thought  to  derogate,  by  any  thing 
I  have  said,  or  shall  say,  from  that  noble  priri- 
lege  of  a  free  people,  the  liberty  of  the  pre«. 
I  think  it  the  bulwark  of  all  other  liberty,  and 
the  surest  defence  against  tyranny  and  oppres- 
sion. But  still  it  is  a  two-edged  weapon, capa- 
ble of  cutting  both  ways,  and  is  not  thtnefbreto 
he  trusted  in  the  bands  of  every  discootcnted 
fool,  or  designing  knave.  Men  of  sense  and 
address  (who  alone  deserve  public  atteotioo) 
will  ever  be  able  to  convey  proper  ideas  to  the 
people,  in  a  time  of  danger,  without  nioniog 
counter  to  all  order  and  decency,  or  crying^  fire 
and  murder  through  the  streets,  if  they  cfaaoce 
to  awake  from  a  frightful  dream.  But  I  mitft 
a^ain  urge,  that  these  points  nre  not  fit  to  be 
discussed  in  a  court  of  justice,  whose  judaiic- 
tion  is  circnmscribed  by  positive  and  kaown 
laws. .  Besides,  they  take  place  properly  in  > 
sovereign  state,  which  has  no  superior  on  earth; 
and  where  an  injured  people  can  expect  no  re- 
lief, but  from  an  appeal  to  heaven.  This isnr 
from  being  the  case  of  colonies  ;  and  thereRW 
1  come  to  shew,  under  the  third  head,  that  the 
barrister's  reason  of  the  thing  is  noofbertssB 
reason  inverted,  wlych  possibly  may  help  tw 
projects  of  a  demagogue  in  America,  but  <*» 
never  be  reconciled  to  the  sentiments  *f  ***' 
yer,  or  the  principles  of  a  patriot,  consideitd  si 
a  subject  of  Great  Britain. 

3.  I  have  hitherto  been  taught  to  beliere, 
that  when  a  brare  and  free  people  have  resort- 
ed to  nfeasnres  unauthorised  -by  the  ^'^^^^ 
course  of  the  laws,  such -measures  '**''-°J? 
justified  by  the  extraordinary  necessity  of  tW 
case,  which  excluded  all  Dther  means  of  re- 
dress :  and,  as  far  as  I  underSUod  the  ^^' 
tution,  and  have  beard  accounts  of  tlie  Bnwj 
colonies,  such  a  case  cannot  well  happ^t  ^ 
has  never  yet  happened  among  them.  J'" 
here  the  barrister  is  ready  to  ask,  hoirmo»J 
behave  when  we  are  oppressed  by  agoveni'^i 
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in  a  country  where  the  courts  of  law  are  said 
to  ba^e  no  coerci? e  power  over  his  person,  and 
M-here  the  representatiyes  of  the  people  are;  by 
his  intrifi^es,  made  accomplioes  of  bis  iuiqnity  7 
Certain^  it  can't  be  a  new  discovery  to  tell 
tbis  lawyer  that  as  the  governor  is  a  creature 
of  the  crown,  so  the  most  natnral  and  easy 
course  is  to  look  up  to  the  hand  that  noadehira. 
And    I  imagine  it  may  be  affirmed  (without 
catching  an  occasion  of  offering  incense  to  ma- 
jesty) that  if  one  half  of  the  facts  contained  in 
Zeo^^'s  papers,  and  vouched  for  true  by  his 
counsel,  had  been  fairly  represented  and  proved 
at  home,  Mr.  Cosby  would  not  have  continued 
mucb  longer  in  his  government ;  and  then  the 
city  of  ^w  York  might  have  applied  to  itself 
the  iuscription  of  the  gold  box,  **  Demersse  le- 
^es,  timefacta  libertas  haec  tandem  emergunt,'' 
'vrith  greater  propiety  and  security,  than  could 
possibly  be  derived  from  the  impetuous  ha- 
rangue of  any  lawyer  whatsoever.    1  am  the 
more  emboldened  to  say  thus  much,  because 
tbougb  it  is  my  lot  to  dwell  in  a  colony  where 
liberty  has  not  always  been  well  understood,  at 
least  not  freely  enjoyed,  yet  I  haveknownago- 
iremor  brought  to  justice,  within  these  last  20 
years,  who  was  not  only  supported  by  a  council 
and  assembly,  besides  a  numerous  party  here, 
but  also   by  powerful  friends  at  home;    all 
'Which  advantages  were  notable  to  screen  him 
from  censure,  disgrace,  and  a  removal  from 
the  trust  he  had  abused. 

It  is  not  always  necessary,  that  particular 
persons  should  leave  their  affairs  and  families 
JO  the  plantations  to  prosecute  a  governor  in 
Westnimster-hall,  unless  their  fortunes  are 
equal  to  the  expence ;  for  it  is  seldom  seen, 
that  the  violence  of  a  bad  governor  teitninates 
in  private  injuries,  inasmuch  as  he  can't  find 
his  account  in  any  thing  less  than  what  is  of  a 
general  and  public  nature.  And  when  this  is 
the  case,  1  hope  none  of  our  colonies  are,  even 
at  this  time,  so  destitute,  but  that  they  can 
find  the  means  of  making  a  regular  application 
to  their  sovereign,  either  in  person,  or  in  his 
courts  at  Westminster,  as  their  case  may  re- 
quire. 

But  the  wild  inconsistency  that  shines 
through  most  pu-ts  of  this  orator's  speech,  is 
peculiarly  glanng  in  that  part  of  it  now  before 
me.  The  remedv  which  he  says  our  constitu- 
tion prescribes,  tor  curing  or  preventing  the 
diseases  of  an  evil  administration  in  the  colo- 
nies, I  shall  give  in  his  own  words :  '*  Has  it 
not  been  of^en  seen  (and  1  hope  it  will  always 
be  seen)  that  when  the  representatives  of  a  free 
people  are,  by  just  representations  or  remon- 
strances, made  senstUeof  the  sufferings  of  their 
feilow-subjects,  by  the  abuse  of  power  in  the 
bands  of  a  governor,  they  have  declared  (and 
k>udly  too)  that  they  were  not  obliged  by  any 
h^  to  support  a  governor,  who  goes  about  to 
destroy  a  province  or  colony,'*  &c.  One  would 
imagine,  at  first  sight,  that  this  man  had  the 
same  notion,  with  the  rest  of  mankind,  of  jnst 
representations  and  remonstrances  to  the  re- 
presentatives of  a  free  people,  which  has  e? er 
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been  understood  to  be  by  way  of  petition  or  ad- 
dress, directed  and  presented  to  them  in  form  ; 
in  which  case  it  is  hoped  that  they,  being 
moved  by  the  complaints  of  the  people,  will 
stretch  forth  their  arras  to  help  them.  But, 
alas !  we  are  all  mistaken ;  for  he  tells  us,  in 
the  same  breath,  that  the  right  way  is  by  tell- 
ittg  our  sufferings'to  our  neighbours  in  gtizettes 
and  newspapers ;  for  the  representatives  are 
not  to  be  troubled  with  every  injury  done  by  a 
governor ;  besides,  they  are  sometimes  in  the 
plot  with  the  governor,  and  the  injured  party 
can  have  no  redress  from  their  hands  ;  so  that 
the  first  complaint  (instead  of  the  last  resort) 
must  be  to  the  neigbboors,  and  so  come  about 
to  the  representatives  through  that  channel. 

Now  I  would  be  very  glad  to  know,  what  the 
neighbours  can  do  towai^s  effecting  the  tiesired 
reformation,  that  will  be  attend^  with  so  good 
success,  and  so  few  ill  consequences,  as  s  re- 
gular application  to  his  majesty  would  be.  It 
would  be  pleasant,  doubtless,  to  hear  this  poli- 
tician speak  out  and  explain  himself  at  large 
u|>on  this  subject.  I  confess  it  surpasses  ny 
comprehension  to  conceive  what  the  neigh- 
bours, inspired  with  weekly  revelations  fr«m 
the  city  journalist,  can  do  with  their  governor 
and  assembly,  unless  it  be  to  reform  them  by 
those  persuasive  arguments  which  the  major 
vis  never  wants  good  store  of.  If  this  be  tie 
patriot's  meaning,  his  words  may  possibly  be 
understood  ;  but  without  this  meaning  they* are 
mere  jargon. 

In  a  word,  I  shall  agree  with  the  barrister 
(and  so  take  my  leave  of  him),  that  the  liberty 
of  exposing  and  opposing  arbitrary  power  is 
the  right  of  a  free  people  ;  and  he  ought»  at 
the  same  time,  to  admit,  that  the  order  of 
things,  and  the  peace  of  society,  require  that 
extraordinary  means  should  not  be  used  for  ti^is 
purpose,  till  the  ordinary  have  failed,  in  the 
experiment.  The  supreme  magistrate  of  an 
independent  kingdom  or  state,  cannot  always 
be  controuled  by  the  one,  and  Uien  the  other  is 
justified  by  that  consideration.  But  in  colonies 
that  are  from  their  creation  subordinate  to  their 
mother- country,  there  is  no  person  who  is  not 
controuUble  by  regular  and  well-known  me- 
thods of  proceeding ;  and  consequently  there 
can  be  no  absolute  necessity  of  flying  to  extre- 
mities, at  least  in  the  first  instance.  From  all 
which,  I  conceive,  it  follows,  that  local  consi- 
derations, upon  which  the  gentleman  lays  so 
great  stress,  conclude  directly  against  him ; 
and  I  hope  the  security  which  the  British  con* 
stitution  affords  to  every  man's  person,  pro- 
perty, and  reputation,  as  well  as  to  the  public 
tranquillity,  is  not  lessened  by  any  distance 
from  the  muntain  of  power  and  justice ;  hot 
that  a  libel  is  a  libel,  and  punishable  as  such  la 
.  America,  as  well  as  in  Europe. 

I  am  sensible,  there  is  a  freedom  of  expres- 
sion used  in  these  papers,  of  which  I  should 
disapprove  in  the  common  cases  of  controversy : 
but  1  found  myself  under  a  necessity  of  shew* 
ing  no  respect  to  the  performance  under  conai- 
deratioDj  unless  1  were  to  forfeit  the  little  ttal 
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mis^bt  be  due  Id  the  RenwrlnL  Per  ikm^  a 
lawver  U  free,  nay  ob%ed  by  the  duty  of  bit 
pro^esuoot  to  make  the  inest  of  the  cause  be 
etponsefly  (hiareal  eentioMDis  being  8U8peo4ed 
^  tbat  time,  bv  reason  of  the  biass  under  which 
be  acts)  yet  when  he  draws  his  pnvate  opinion 
Into  the  debate,  and  interests  liis  passions  in 
the  success  of  it,  be  then  departa  from  bis  cha- 
ncter,  and  becomes  a  party,  rather  than  an  ad« 
vocate.  In  short,  there  is  an  air  of  self-aufii- 
4^ency  and  confidence  mixed  with  the  whole 
tump,  enough  to  give  a  disrelish  even  to  good 
sense  and  good  law ;  bat  is  naoseons,  beyond 
aQ  bearing,  when  neither  of  these  is  found. 
Amoflg  lawyers,  I  was  sbre  this  lawyer  de- 
servea  00  answer ;  and  yet  an  answer  seemed 
indispeosable,  not  only  ior  the  reasons  given  at 
toy  setting  out,  but  afso  in  order  to  save  many 
wed- meaning  people  from  reverencing  a  piece 
of  bufibooery,  tbat  had  been  thrust  into  the' 
world  wilh  so  much  florid  conceit,  and  a  geU 
box  t^ged  to  the  end  of  it :  a  piece,  wherein 
the  ivnole  common -place  of  popular  declama- 
tion (equally  adapted  to  all  popular  occasions) 
is  exhausted,  and  the  Holy  Bcnptures  brought 
in  U  season  his  jokesi  But  as  this  last  seems 
designed  only  for  a  sally  of  wit  and  humour,  I 
shall  not  offer  to  detract  from  its  merit ;  con- 
eirffriog  too,  it  hail  so  happy  an  effect  as  to  set 
the  good  people  a  laughing,  when  they  heard 
the  Word  of  God  most  ingeniously  burlesqued 
in  a  Christian  court:  a  piece  ibat  hardly 
slicws  the  author  to  have  been  serious  when  he 
prooouaoed  it,  or  his  wise  benefactors  when 
t(ey  rewarded  him  ;  but  that  bis  solemn  pro- 
feisious  of  principle  and  dulv  compel  a  chari- 
table mind  to  suspect  his  knowledge  rather 
thin  his  sincerity ;  'and  citizens  are  ever 
thought  to  be  in  earnest,  when  they  part  with 
their  gold  and  shew  their  learning. 

Sir,  1  ought  to  make  an  apology  to  you  lor 
trespassing  so  long  upon  your  patience,  which 
might  have  been  better  employed  ;  bnt  I  Qatler 
myself  with  the  hopes  of  having  some  allowance 
made  for  an  honest,  though  weak  attempt  to 
rescue  the  profession  of  the  law,  and  the  in* 
merest  of  lawful  liberty  from  the  disgrace  tlirown 
4ipon  both  in  one  of  our  sister- cofonies.  This 
ia  tlie  truth,  and  let  it  be  my  excuse.  I  am 
j'ours^  kc.  Amglo-Ahb£Icanus. 


Letter  II. 

.Sir;  Itmnsl  be  mortifying,  Bodoabt,toa 
person  who  baa  received  peculiar  marks  of 
'  public  approbation,  to  be  told,  tbat  the  very  aet 
which  procured  it  was  so  far  from  being  eom- 
nendable,  that  it  really  deserved  a  severe  cea- 
•nre ;  and  oas  wonki  the  rather  decline^  such 
an  office,  bow  just  soever  the  occaaiQn,  because 
it  cannot  be  done  without  condeaming  at  the 
same  time  the  judgment  of  those  whose  suf- 
frage had  been  thus  unworthily  obtained.  But 
when  the  laws  are  openly  perverted,  and  courts 
«f  justice,  with  an  air  ctf  gravity,  drolled  out 
^fthe'u:  establiabe4nileB|  by  BUfoh  whose  pro« 


fession  tiipoeses  thdbi~  mioistas  of  jiaiice; 
nnd  when  tms  too  snail  be  dignitied  with  ap- 
plause, and  made  highly  meritorious ;  I  cob- 
eeive  neither  good- nature,  nor  the  soleiaiuty  of 
public  seals,  should  restrain  an  honest  pea  from 
exploding  the  jpractice,  in  order  as  wdl  to  slof 
the  progress  ofils  evil  effects,  as  hipieveottW 
like  attempts  for  the  future. 

Virtue  and  merits  it  is  most  certain,  e^bt  to 
be  encouraged,  espeeially  by  all  in  autboriiy ; 
bat  when  that  which  is  merely  counterfeit  mil 
gain  esteem,  stand  in  the  room  of  what  u  truly 
genuine,  and  be  actually  leaded  with  the  rewanii 
Inereof,  it  does  not  only  frustrate  the  ongiod 
intention  of  such  rewards,  bnt  likewise  gif« 
countenance  to  the  impostor,  and  furaish  bua 
with  still  further  means  uf  vending  his  ftlse 
wares,  in  prejudice  ot'  the  pubjtc.  Now  this, 
with  all  due  sobmissiou,  I  take  to  be  the  case 
of  the  Corporatiou  in  North  America,  wilb  re- 
gard to  the  honours  they  were  lately  pleated  to 
confer  en  a  noted  barrisler  in  those  parts,  foe 
his  supposed  services  in  the  affair  of  Zeoger  lb* 
printer,  whose  trial  has  been  so  pleniifvUy  (Is- 
persed  here,  and  in  other  places.  Aggregite 
ledies,  we  find,  may  be  mistaken,  and  too 
often  are,  as  well  as  private  men;  and  wbes 
they  do  err,  it  is  of  the  more  dangerous  amU' 
quenoe,  on  account  of  the  extent  dT  their  {lovcf 
and  influence.  The  province  in  geocFal  of 
New  Yoi'k,  or  the  city  m  pariicolar,  might,  for 
aught  I  know,  have  sufficient  cause  of  oom« 
plaint,  in  some  respects^  against  their  tbeoootn- 
mander  in  dilef,  and  his  adaunistrutioo  $  bat 
it  is  to  be  considered,  that  as  there  oerer  wis 
one  absolutely  free  from  fawlt%  io  it  is  ibo 
great  privilege  of  the  inhabitants  of  every  Bri- 
tish government,  that  a  proper  cbaooel  is 
chalked  out,  in  all  such  events,  sod  s  wsj 
open  for  relief.  The  method,  therefore,  wbidi 
the  constitution  prescribes  ought  te  be  slricdj 
pursued;  and  any  illegal  deviation  is  not  ooly 
moonsistent,  and  unjustifiable  in  itself,  bat  btf 
beskles,  a  tendency  to  introduce  miscbie&  oore 
to  be  dreaded  even  than  those  that  were  soogbt 
to  be  redressed.  It  is  the  law  which  must  bo 
the  standard  of  right  and  wrong ;  and  wboercr 
has  recourse  to  any  other  ak^  or  knowiofij 
advises  thereto,  ia  the  esse  of  phrtioular  grief* 
ances,  cannot  act  on  a  true  princif^esf  pobw 
spirit,  but  must  be  influenced  l^  uawortbj 
motives,  and  is  always  more  or  less  an  eoeny 
to  the  community,  acoMrding  to  his  situolioBi 
and  in  proportion  to  tbe  talents  he  happens  to 
poness.  If  Mr.  Zenger  then  wUl  sfoveoly 
publish  seditious  libels  against  the  goTsruooMl 
under  which  he  Uves,  and  his  counsel  will  oPft 
to  support  him  by  artifices  oobecomiiV  ui 
long  robe,  and  aiuranciog  proposition!  losot* 
fcsfly  conteary  to  law  ;  as  the  furmer  4eserY«i 
to  be  punished  by  it,  so  the  latter,  l}vm»J 
Yeesnme  to  say,  whatever  he  mav  dsioi  mm 
his  client,  ought  not  to  be  paid  bis  wages  by 
any  set  of  men  who  owe  their  beiog  to  tiie 
law,  and  cannot  exist  withont  it 

But  I  shall  not  scruple  to  acknowledge  hatt 
and  I  do  it  on  no  auperficial  obserf  aiioB}  w 
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here  canl  be  a  ifH>fe  pernktoas  eiSeatare,  in  a 
iistaot  colony,  than  that  of  ft  practitioner  of  tha 
aw,  with  reacts  assurance,  little  knowled^, 
tnd  no  inorala ;  a  character  not  unheard  of  in 
nore  than  one  of  bia  majesty 'a  planiationa,  and 
rbich  yet  I  would  by  no  nieans  appfy  to  Mr. 
ilaniihon,  any  otherwise  than  nnay  appear  to 
)c  just,  from  the  performance  he  has,  it  aeema, 
a  ken  so  niach  pains  to  publish  to  the  world. 
Hie  jufli<dotts  Remarks  akea^T  made  upon  it  by 
ingto-Araericanus,  will  hardly  leave  room  for 
toy  ihing' to  be  added  that  is  fery  material ; 
ind  therefore  1  shall  content  myseir  with  a  few 
i^eaning^  only,  and  make  some  cursory  reflec- 
[inns  tbereoD,  whilst  they  afford  me  an  oppor- 
runity  of  bearing  my  testimony  also  against 
vrhat  I  think  the  most  indecent  behaviour  at 
feast,  if  it  may  not  be  called  the  boldest  outrage, 
that  ever  was  exhibited  ftoip  the  b^r,  without  a 
f citable  chastisement. 

Whoever  has  enquiretl  into  the  doctrine  of 
Kbels,  and  the  reason  of  their  punishment,  will 
perceive,  that  they  take  their  degrees  as  they 
affect  private  persons,  particular  magistrates, 
or  are  aimed  against  the  government  itself^ 
and  I  may  venture  to  say,  that  no  lawyer  of 
reputation  will  deny  but  what  is  set  forth'in  the 
information  against  John  Peter  Zenger  was  of 
this  last  kind,  and  tliat  too  conceived  in  the 
grossest  terms,  sncb  as  will  not  adroit  of  a  dif- 
ferent construction,  or  of  any  other  meaning 
than  what  is  put  upon  them  by  the  prosecutor 
for  the  crown.     Now  I  am  sensible,  that  ffreat 
allowances  are,  with  good  reason,  made  to 
counsel  in  the  heat  of  argument,  and  when  sup- 
posed to  be  animated  with  a  laudable  zeal  for 
their  clients.      Nor  has  it  been  usual  to  correct 
them  for  twery  harsh  and  hasty  expression, 
provided  they  keep  within  bounds,  and  stick  to 
that  vihicli  is  their  doty,  without  running  into 
matten  that  have  no  .relation  to  the  issue,  and 
eannot  fairly  serve  the  side  they  espouse.     Yet, 
ss  the  lord  chancellor  NottingYiam  occasionally 
said,  Counsel  should  not  speak  as  if  they  would 
sbet  the  guilt  of  their  clients  rather  than  ad- 
,  Tftcate  fur  their  innocency.    And  since  your 
i^igenious  correspondent  has  clearly  evinced, 
that  the  truth  of  a  libel  cannot  be  given  in  evi- 
(leoce,  that  it  is  no  justification,  on  the  general 
issue,  and  consequently  no  proper  defence  to  a 
charge  of  that  nature  (of  all  which  Mr.  Hamil- 
ton coo  hi  not,  or  ought  not  to  have  been  igno- 
rant), it  is  worthy  of  consideration  whether  he 
will  not  involve  himself  in  his  client's  crime, 
vid  partake  of  his  guih,  by  declaring  in  the 
most  public  manner,  that  the  facts  pnb1i<;hed  in 
the  news- papers,  and  contained  in  the  in  forma* 
^n,  were  true ;  and  ofi^ring  to  prove  them  to 
be  so  before  a  court,  which  had  no  power  to  re- 
dress the  grievances  complained  of,  4  Co.  14. 
Hub.  ICG,  7. 

8ir  Bartholomew  Shower,  I  remember,  in 
bjs  argument  ia  the  case  of  the  king  against 
Berchet  et  al.  asserts,  that  "  in  alt  cases  of 
contempts  to  a  coort,  no  presentment  is  neces- 
*>^t  no  not  so  much  as  to  convict ;  for  if  done 
»a  fttck  Curia,  a  record  niay  be  made  of  it, 


and  a  punishment  judicially  inflicted,  and  that 
executed  immediately."  Show.  ft?p.  110« 
And  ameuble  hereto,  we  find,  that  in  a  late 
case  of  the  king  against  Tliorogood,  Trin.  9 
Geo.  primi,  the  defendant  haling,  made  an  affi« 
davit  m  C.  B.  and  appearing  on  summons,  con« 
fessed  that  he  made  it,  and  that  it  was  fobe  ^ 
wfaereopon  the  Court  recorded  his  confesHion, 
and  ordered  that  he  should  be  taken  into  cus- 
tody and  stand  n>  the  pillory,  &c.  which  wai 
executed  accordingly  the  last  day  of  the  term* 
Mod.  Ca.  in  Law  S:  £q.  179,  180.  This  is  the 
more  remarkable,  because  it  was  in  the  Court 
of  Common-Pleas,  which  has  ordinarily  no 
jurisdiction  in  criminal  cases. — May  it  not 
nom  hence  be  iaferred  (I  hint  it  with  a  due 
saving  to  all  the  just  privileg^es  of  the  bar)  that 
the  Coort  ai  New- York  might  well  have  re- 
corded some  of  the  most  seditious  expressions  ill 
Mr.  Hamilton's  rhapsody,  and  committed  him 
ibr  the  same,  &c.  t  If  tbey  had,  1  doubt  the 
Mame  mast  have  centered  m  himself,  and  hii 
own  conduct ;  of  which  therefore  he  might 
then  have  had  leisure  to  repent,  as  well  as  ef 
bis  long  journey  to  so  ill  a  purpose. 

But  it  will  not  be  amiss,  perhaps,  for  ex- 
ample sake,  to  give  an  instance  or  what  has 
been  done  on  the  like  occasion  with  that  before 
ns ;  and  to  this  end  I  shall  cite  a  case  in  the 
Court  of  King's-bench,  many  years  after  that 
of  the  Star  Chamber  was  at  an  end,  and  which^ 
in  the  words  of  sir  Thomas  Raymond,  was  at 
followeth:  **  Memorandum,  June  18,  1680, 
Mr.  Nathaniel  Reading  having  been  convicted 
(before  justices  of  Oyer  and  Terminer  by  virtue 
of  a  special  ommissioft  (for  endeavouring  to> 
persuade  Bedlow,  who  was  a  witness  against 
the  noblemen  imprisoned  in  the  Tower  of  Lon- 
don, to  forbear  his  prosecution  of  them ;  and 
he  the  said>Mr.  Reading  having  had  judgment 
executed  upon  him,  by  being  set  in  the  piUory^ 
and  fined  1,000/.  and  imprisoned  for  the  same, 
but  his  fine  since  pardoned  by  the  king,  came 
this  day  into  court,  and  demanded  that  an  ia^ 
formation,  which  be  there  brongbi-in  his  hand» 
might  be  received  by  Mr.  Astrey  against  the 
commissioners  who  coudemned  him,  of  which 
my  brother  Jones  and  brother  Dolben  weretwo^ 
and  that  the  informatiou  might  be  filed.  But 
the  Court  did  declare,  that  he  was  in  the  wrong  ' 
way  to  exhibit  any  information  in  this  manner, 
and  did  cause  his  words,  whereby  he  did  accuse 
the  two  judges  of  qypression,  to  be  recorded  i 
and  for  these  words,  and  for  that  be  was  in- 
famous by  having  been  on  the  pillory,  the  pn- 
tiemen  at  the  bar  did  pray  that  bis  gown  might 
be  pulled  over  his  ears,  he  having  been  for- 
merly a  practiser  at  the  bar,  which  was  or- 
dered and  executed  in  court;  and  he  was  also 
condemned  in  court  to  pay  the  kiqg  500/.  and 
to  lie  in  prison  till  he  paid  it,'*  Raym.  Rep.  376* 
The  trial  of  this  gentleman  referred  to  here, 
may  be  seen  in  the  State  Irials,  on  which  occa- 
sion the  lord  chief-justicr  North  made  a  speech 
aggravating  the  del^ndar  t's  ofi*encear4ie  was  a 
counsel,  one  who  ought  to  be  a  man  of  know- 
ledge, and  a  niiiik'ter  of  justice  to  assist  the 
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Court  wherein  be  pleaded.  He  said,  be  thoi^bt 
the  Court  ought  to  shew  a  more  than  ordin|M*j 
severity  asrainst  such  au  one ;  and  that  it  is  a 
l^reat  credit  and  benefit  to  the  profession,  that 
the  members  of  it  for  such  offences  should  be 
tiealt  with  more  severely  than  we  should  deal 
in  other  cases.  Id.  p.  374,  5.  Far  be  it  from 
me  to  make  any  invidious  comparison  here  be- 
twixt the  present  practiser  in  Pennsylvania,  and 
the  quondam  one  in  West  mi  osier- hall,  though 
they  are  both  celebrated,  the  one  in  the  trial  ef 
Mr.  Zenger,  and  the  other  in  his  own.  It  may 
howeverne  noted,  that  the  latter  was  said  to  be 
artful  and  affectedly  elotiuent,  and  to  have 
Strove  to  lead  the  judges  out  of  the  way,  while 
lie  was  told  bv  the  chief-justice,  that  his  defence 
was  artificial,  because  it  was  nothing  to  the* 
purpose ;  and  by  another  of  the  judges,  that 
De  disgraced  his  profession  by  making  so  weak 
a. defence.  But  without  adverting  to  any  par- 
ticular beauties  in  the  modem  performance, 
this  is  certain,  thaf  counsellor  Reading  lost  the 
bar-gown  by  his  art,  and  counsellor  Bamilioa 
got  a  gold-box  of  five  ounces,  with  the  freedom 
of  the  city  of  New- York,  by  his.  A  pregnant 
instance  of  the  capriciousness  of  fate,  and  of 
the  justness  of  your  late  correspondent's  obser- 
vation at  the  entrance  to  his  excellentRemarks ! 

The  gentlemen  at  the  bar  (as  indeed  it  might . 
well  be  expected  from  their  education,  and  the 
nature  of  their  business)  have  been  remarkable 
for  observing  the  regard  that  is  due  to  all  in 
authority  with  the  utmost  delicacy ;  and  in  re- 
turn have  always  been  used  with  suitable  re- 
spect. ^  But  that  the  lawyer  of  Philadelphia 
may  see  the  courts  of  justice  in  former  ages, 
as  well  as  of  late  years,  did  not  spare  the  un- 
ruly members  of  the  profession  any  more  than 
others,  for  much  less  faulty  behaviour  than  that 
of  the  leading  counsel  in*Zenger*s  trial,  I  will 
refer  him  to  a  case  which  happened  Mich.  13 
Eliz.  Rot.  39,  when  Henry  Blaundford,  a 
eounsellor  at  law,  was  committed  to  the  Fleet, 
and  fined,  for  falsely  reporting  the  opinion  of 
the  lord  Leicester  and  secretary  Cecil  with 
these  words,  *  Humanum  est  errare.'  And  that 
/even  noblemen  met  with  the  like  treatment  on 
such  occaRions,  will  appear  from  the  case  of 
the  lord  Stourton,  who,  19  Hen.  8,  was  com- 
mitted by  the  Court,  and  fined  for  saying  these 
words,  "  I  am  sorry  to  see  rhetoric  rule  wbere 
law  should." 

Before  1  proceed,  I  will  mention  one  case 
more,  purely  to  shefw  how  dangerous  it  is  to 
afford  any  unlawful  helps  to  persons  on  their 
trials  in  criminal  prosecutions,  even  though  it 
be  merely  by  way  of  private  instructions,  when 
such  instructions  are  to  be  publicly  made  use  of, 
and  import  scandal  to  the  government.  It  is 
the  case  of  the  King  against  Aaron  Smith, 
Mich.  35  Car.  2,  in  B.  R.  **  This  term  (says 
the  book,  which  has  the  allowance  of  all  toe 
judges)  Aaron  Smith  was  brought  into  court, 
being  formerly  convicted  on  a  trial  at  bar,  for 
delivering  to  Stephen  College,  being  upon  his 
trial  at  Oxford  for  high- treason,  a  paper  of  in- 
structions, full  of  scandalous  reflections  upon 


the  king  and  goremroent;  as,  That  they  migiii 
as  well  have  banged  him  at  Tyburn  as  be  cuu 
by,  as  brought  liim  tliither,  only  to  niardcr 
biro  with  a  little  more. formality.  For  wbidi 
the  Court  gave  judgment,  that  he  should  |«y 
a  fine  of  500/.  stand  on  the  pillory  twice,  vA 
be  of  the  good  behaviour  for  a  twelTemootb/' 
Skinner's  Rep.  124.  I  shall  only  obienetlta ; 
case  was  on  an  information,  so  much  in^eigbcA 
against  by  Zeoger's  counsel,  and  yet  I  vA^n 
heard  it  censured  at  all,  as  was  that  of  }Wt  \ 
College,  I  own,  with  too  good  reason. 

It  is  now  time  to  take  notice,  that  there  is, 
amidst  a  heap  of  jargon  and  absurdities,  one 
obvious  mistake,  which  runs  througbont  Mr. 
Hamilton's  ostentatious  harangue,  and  that  b 
in  relation  to  the  Court  of  Star-chamber.  He 
would   suggest,  that  liecause  that  cooit  wa 
abolished  by  act  of  parliament,  on  accooDtof 
some  insufferable  abuses  that  bad  crept  into  it, 
all  the  cases  that  bad  been  ailjudged  thm,  m 
informations  for  libels,  were  oonseqneotlyof  so 
authority.     Whereas   the   judgmenUi  given 
there,  in   matters  properly  cognizable  belbre 
them,  which  libelling  especially  was,  are  al- 
lowed to  be  good  law  at  tliis  day,  and  are  con- 
stantly quoted  as  such  in  the  Coort  of  Kiog'S' 
bench.    Indeed  it  is  said,  that  the  reasooof 
disallowing  the  Star-Chamber- Court  wuW- 
cause  their  authority  was  before,  and  now  is, 
in  B.  R.  and  consequently  that  court  auDere»- 
sary.  Comb.  36.  So  the  lord  chief  justice  Holt 
declareil,  that  B.  R.  possessed  all  the  liirfol 
power  the  Star-Chamber  bad,  Id.  143.  Aod 
that  the  Court  of  Star-Chamber  was  taken 
away,  because  the  crimes  were  pnnisbableberr, 
5  Mod.  464,  which  is  likewise  mtimated  bv  the 
statute  itself.    Now  though  I  am  as  well  sa- 
tisfied perhaps  with  the  taking  away  of  tlie 
Court  of  Star-Chamber,  considering  the  occt- 
sion  that  had  been  given,  as  our  nortbero  btr* 
rister  can  possibly  be,  and  should  equally  re- 
joice, I  hopie,  at  the  redressing  any  other  public 
grievance ;  yet  I  cannot,  wi3i  him,  condeflu 
by  the  lump,  and  argue,  that  because  tbit 
court  did  some  things  amiss,  therefore  it  did  ^ 
nothing  right.    At  this  rate,  every  court  tljit 
had,  or  has  a  being,  may  be  in  danger  of  the 
same  et)ttlict6  he  loves  to  bestow  on  that** 
are  speaking  of  ;  and  it  may  as  well  be  sup- 
posed, that  because  a  certain  set  of  citaeoi, 
not  unknown  to  Mr.  Hamilton,  lately  m  a 
very  silly  thing,  tliey  therefore  never  did  a  ^ 
one.     For  which  reason  I  presume  it  will  n« 
be  altogether  impertinent  to  produce  the  seoO- 
ments  of  that  oracle  of  the  law,  sir  Edwirt 
Coke,  concerning  the  Court  of  Star-Chambtf. 
"  Jt  is  (says  he)  the  most  honourable  coun, 
our  parliament  excepted,  that  is  in  the  tons- 
tian  world,  both  in  respect  to  the  judges,  and  « 
their  honourable  proceedings  according  <«  "f^ 
just  jurisdiction,   and  the  ancient  an*"  J'/* 
orders  of  the  Court.    For  the  judges  ot  tne 
same  are,  the  grandees  of  the  realm,  tlie  loni 
chancellor,  the  lord  treasurer,  the  W  P^ 
dent  of  the  king's  council,  the  lord  pnj^y  f^*| 
all  the  lords  sp'mtual  and  temporal,  w»tt^** 


753] 


Jor  a  LiieL 


A.  D.  1755. 


[754 


of  the  king's  most  hononrable  privy  coanci), 
and  the  principal  judges  of  the  realm,  and  such 
other  fords  or  parliament  as  the  king  shall 
name.    And  they  judg^  upon  confession,  or 
deposition  of  witnesses.    And  the  Court  cannot 
•it  for  hearing  of  causes  under  the  number  of 
ei^lit    at  the  least.     And    it  is   truly  said, 
"  Ouria  Camene  Stellatse  si  yetustatem  spec- 
teoiusy  est  antiquissims,  si  dignitatem,  honors- 
tissima."    This  court,  the  right  intsitution  and 
ancient  orders  thereof  being  observed,  doth 
keep  all  England  in  ouiet."    4th  Inst.  p.  64. 
Coolbrmable  hereto,  a  late  learned  writer,  who 
'was  advanced  to  the  highest  posts  in  thQ  law 
in   a  neighbouring  kingdom   to   that  of  our 
mother  countr^r,  and  wherein  he  died,  has  a 
paragraph,  which  I  believe  will  give  ns  a  truer 
account  of  the  Coni*t  itself,  and  the  abolishment 
of  it,  than  what  is  to  be  learned  from  our  barris- 
ter's speech  at  New  York,  and  therefore  I  will 
insert  it  here.*    <*  The  court  of  8tar-chambtf , 
whilst  kept  within  due  bounds,  was  certainly  of 
the  greatest  use  to  preserve  the  peace  and  se- 
curity of  the  kingdom ;  and  perhaps  was  the 
onlj  court  which  by  its  ordinary  and  proper 
jarisdiction,  could  effectually  prevent  and  pu- 
nish riots,  perjuries,  and  other  misdemeanors  of 
the  highest  nature.    But  being  made  use  of  by 
the  Court  to  support  proclamations  and  orders 
of  state,  and  to  vindicate  illegal  commissions 
and  monopoiiesy  that  extension  of  their  power 
became  a  grievance  insupportable,  and  the  na- 
tion was  never  easy  till  that  court  was  entirely 
suppressed  by  act  of  parliament    The  House 
of  Commons  were  so  eager  in  their  zeal  to  de- 
stroy what  they  called  a  Court  of  Inquisition, 
that  though  the  Bill  was  of  so  great  conse- 
quence, yet  they  sent  it  up  to  the  Lords,  with 
only  once  reading  it,  and  without  its  being  ever 
committed,  which  was  a  thin^,  perhaps,  never 
before  heard  of  in  parliament."   Cla.  v.  1.  223. 
I  need  only  add  on  this  head,  that  the  crime 
of  libelling  is  the  same  now  as  it  was  while  tlie 
Court  of  the  Star  Chamber  subsisted,  and  the 
nature  of  the  offence  the  same  then  as  now  ;  a 
crime  that  must  necessarily  be  punished  as 
long  as  there  are  states  and  communities  esta- 
blished in  the  world.    And  our  assuming  bar- 
rister will  not  find  an  author  that  treats  of  the 
crown  law  since  the  statute  of  16  Cha.  1.  cap. 
10,  any  more  than  before,  but  makes  use  of  the 
cases  adjudged  in  the  Star- Chamber  generally 
as  good  bw,  and  of  equal  authority  in  those 
matters  with  such  as  were  ai\erwar(b  adjudged 
in  the  King's- bench.    Some  indeed  are  justly 
liable  to  exception  in  the  former,  as  we  have 
also  known  too  many  in  the  latter,  particularly 
doriug  the  next  succeeding  reign  of  Cha.  3, 
none  whereof  are,  however,  God  be  praised, 
to  be  met  with,  or  heard  of  since  the  glorious 

*  See  A  Discourse  concerning  Treasons  and 
Bills  of  Attainder,  p.  94,  printed  anno  1710, 
wrote  bv  5Ir.  West,  afterwards  Lord  Chan- 
cellor or  Ireland,  who  also  wrote  an  ingenious 
and  learned  treatise,  entitled.  An  Inquiry  into 
the  Manner  of  creating  Peers.    Former  Edit, 
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and  happy  Revolution  in  1688,  which,  I  trust, 
has  for  ever  excluded  all  partiality  and  oppres- 
sion from  Westminster-ball. 

Bot  the  learned  lawyer  of  Philadelphia  de-^ 
dares.  That  he  has  not,  in  all  bis  readiiig| 
met  with  an  authority  that  says  we  cannot  be 
admitted  to  give  the  truth  in  evidence  upon  an 
information  for  a  libel.  I  don't  know  what 
this  gentleman's  reading  may  be ;  but  if  h0 
had  read  some  of  the  cases  above- mpntioned, 
which  could  not  well  escape  him,  it  might  rea* 
souably  have  been  expected  he  would  have 
taken  warning,  been  a  little  more  cautious, 
and  not  have  ventured  to  incur  ^the  penalties 
which  others  Wore  him  had  so  justly  suffered. 
By  all  his  reading,  he  would  insinuate,  I  sup- 
pose, that  he  had  read  all :  and  if  that  was  true, 
It  might  well  be  thought  he  had  read  to  very 
little  purpose,  who  could  make  so  ill  an  use  of 
it,  or  think  it  a  duty  on  him  to  go  to  the  ut- 
most parts  of  the  land,  to  propagate  doctrines 
and  principles  diametrilsally  opposite  to,  and 
just  the  reverse  of  what  he  must  have  read. 
We  shall  soon  discover  that  the  barrister^s 
reading  is  not  quite  so  extensive  as  he  would 
have  it  imagined.  But  it  is  previously  to  be 
observed,  that  if  there  was  no  such  authority 
t»  terminis  as  that  he  calls  for,  a  man  who 
reads  with  any  tolerable  understanding  would 
of  course  infer  the  same  thing,  when  all  thp 
books  on  the  subject  of  libels  lay  it  down  as  a 
rule,  which  they  unanimously  do,  that  it  is  not 
material  whether  the  libel  be  true  or  false.  For 
if  that  be  not  material,  to  what  end  should  the 
truth  be  offered  in  evidence?  Or,  how  should 
it  be  rejected  belbre  it;  was  offered,  which  un- 
doubtedly is  tlie  reason  that  there  have  been 
no  late  instances  of  that  sort.  It  might  suffice 
therefore  to  undertake,  as  oflen  as  this  well- 
read  lawyer  produced  a  precedent  of  its  being 
demanded  from  the  bar  to  give  evidence  of  the 
truth  of  a  libel,  to  shew  that  it  was  as  often 
denied  by  the  Court.  And  though  I  admit  it 
has  been  attempted  before,  on  trials  for  libels  of 
the  less  enormous  kinds,  yet  he  is  probablj^  tl^a 
only  one  that  has  done  it  in  any  case  within 
these  hundred  years.  However,  if  we  woulfl 
find  an  instance  of  that  sort,  we  must  necessa.- 
rily  have  Yecourso  to  the  proceedings  of  the 
Court  where  that  crime  was  usually  punished. 
The  Star- Chamber  Reports  then  uiay  satisfy 
Mr.  Hamilton,  that  Term  Pasc.  7  Car.  1,  there 
was  the  case  of  Coston,  gent.  v.  Hitcham, 
Mil.  Servient,  ad  legem,  as  follows :  *<  The 
defendamt,  the  mommg  before  he  went  to  the 
sessions,  being  a  justice  of  the  peace,  received 
scandalous  and  libellous  articles  against  the 
plaintiff,  carried  them  to  the  sessions  in  his 
pocket,  and,  in  open  court,  in  disgrace  of  the 
plaintiff,  pulled  them  out  and  said,  You  sha(l 
see  what  a  lewd  fellow  this  is,  and  not  fit  to 
8|>eak  in  this  place ;  and  then  caused  the  said 
libellous  articles  to  be  read  in  the  public  sea^ 
siobs.  And  the  plaintiff  then  desiring  a  copy 
of  them,  and  to  be  tried  upon  them,  the  wit* 
nessos  to  prove  them  being  noted  in  the  roar- 
in,  ttie  defendant  did  oot^suffer  bitn  to  hara  a 
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copy,  of  to  be  tried  thereupon,  nor  took  any 
course  that  he  might  at  the  next  sessions,  or  at 
any  time  aAer  he  questioned  for  them,  hot 
took  tlie  articles  again  out  of  the  sessions  and 
carried  them  away.  And  aHer,  further  to  dis- 
grace the  plaintiff  in  his  practice  (being  an 
attorney,)  sent  the  said  articles  to  Mr.  Justice 
Harvey,  at  the  reference  of  a  cause  to  *him, 
vhich  Coston  attended ;  and  a  jury  having 
friven  a  verdict  against  the  defendant,  he  sent 
ibr  the  jurors  and  questioned  them  about  their 
Tcrdict,  and  told  them  they  were  a  company  of 
fools,  and  that  if  there  had  been  but  one  wise 
man  among  them,  their  verdict  had  not  been 
so.  And  for  these  offences  he  was  committed 
to  the  Fleet,  and  fined  200/.  In  this  cause, 
the  defendant  would  have  had  witnesses  to 
prove  the  matter  of  the  said  scandalous  articles 
to  be  true,  but  that  was  disallowed  by  the  Court.'' 
Hush.  Col.  vol.  3,  p.  36,  in  Append.  This,  I 
presume,  the  barrister,  when  he  is  serious,  will 
allow  to  be  in  point,  though  it  Happened  not  to 
fall  in  the  way  of  his  reamng.  lie  cannot  ob- 
ject, surely,  that  it  does  not  appear  to  be  on  an 
information  preferred  by  the  Attorney- General, 
'ftince  it  is  a  much  stronger  case  than  if  it  had. 
I^or  if  the  Court  would  not  receive  such  evi- 
flence  in  a  cause  depending  on  the  complaint 
of  a  petty  solicitor  for  being  libelled,  and  this 
too  preferred  against  a  justice  of  peace,  a  knight, 
and  a  Serjeant  at  law  ;  a  fortiori,  they  would 
never  admit  it  on^an  information  exhibited,  by 
^  his  majesty's  attorney  general,  against  a  pri- 
vate person,  for  libelling  the  government. 

There  was  also,  as  I  have  learned,  divers 
years  before,  viz.  Mich.  2  Jac.  the  case  of 
Peter  Brereton,  clerk,  for  writing  a  scandalous 
letter  to  Loyd,  register  to  the  bishop  of  St. 
Asaph,  and  sent  to  himself,  who  was  therein 
charged  with  bribery  and  extortioti  in  his  of- 
fice; for  which  libellous  letter  the  defendant 
ivas  sentenced,  though,  ;^s  the  book  has  it,  he 
iroold  have  undertaken  to  prove  the  contents 
Of  the  letter  to  be  true.  Here  then  are  two 
precedents  of  what  the  barrister  himself  had 
never  met  with  all  in  bis  reading ;  the  one  in  a 
case  for  libelling  a  practising  attorney,  and  the 
other  of  the  register  of  a  bishop's  court ;  but  1 
belierc  f  may  defy  this  gentleman,  if  he  were 
to  read  as  many  more  years  as  he  has  done, 
to  produce  a  third,  where  the  offence  under 
prosecution,  being  of  the  biifhest  degree,  and 
levelled  at  the  government,  like  that  for  which 
be  was  so  zealous  an  advocate,  the  counsel  for 
the  defendant  dared  to  offer  evidence  of  the 
truth  of  it.  On  the  contrary,  if  he  had  dipt 
into  the  lord  chief  justice  Keelyng's  Reports, 
fol.  23,  (before  be  left  his  chambers)  he  would 
have  there  fonnd  it.  resolved  by  the  whole 
court,  that  though  a  counsellor  at  law  may 
plead  his  client's  cause  against  the  king,  yet,  if 
under  colour  of  that  be  takes  upon  him  to  vent 
sedition,  he  is  to  be  pnnisbed. 

It  is  DO  wonder,  indeed,  if  our  barrister 
should  be  unapprized  of  Breretonls  case,  it 
not  being  (at  least  to  my  knowledge)  in  print ; 
and  you  perceive  1  was  under  no  necessity  of 
neationiog  it,  being  before  proyided  with  an 


authority  to  my  purpose.  But  it  is  repnTted, 
as  above,  in  sir  Thomas  MaUet*^  MS.  Treitbe 
of  the  Court  of  Star-Cbamber,  a  copy  whereof 
has  fallen  into  my  hands  by  the  favour  of  a 
friend.  And  since  I  have  named  this  rork,  I 
shall,  with  his  leave,  take  a  paragraph  out  of 
it,  which,  I  am  persuaded,  will  not  be  deemed 
unsuitable  to  the  present  debate,  after  hiDticg 
that  the  book  seems  to  be  wrote  in  the  time  (J 
James  1,  wheu  the  doctrine  now  revived,  and 
so  tenaciously  advanced  by  Mr.  Hamilton,  is 
said  to  have  been  long  before  exploded  as  i 
gross  error.  "  There  are,"  says  sir  Thomas, 
••  two  grross  errors  crept  Into  the  world  con- 
cerning libels;  the  one,  that  it  is  nohbclif 
the  party  put  bis  hand  unto'it,  and  the  other, 
that  it  is  not  a  libel  if  it  be  true ;  both  uhich 
have  been  long  since  exploded  out  of  this 
court.  For  the  first,  the  cause  why  the  iav 
punisheth  libels  is,  for  that  they  tend  to  raise 
the  breach  of  the  peace,  which  may  as  nellbe 
done,  and  more  easily,  wheu  the  hand  is  sub- 
scribed, than  when  it  is  not.  And  for  the 
other,  it  hath  been  ever  agreed,  that  it  is  oot 
the  matter  but  the  manner  which  is  pooishablf. 
For  libelling  against  a  common  strontptt  is  at 
great  an  oficnce  as  against  an  honest  woroaa, 
and  perhaps  more  dangerous  to  the  breach  of 
the  peace ;  for,  as  the  woman  said,  sbeshoold 
never  grieve  to  be  told  of  her  red  nose,  if  she 
had  not  one  indeed.  Neither  is  it  a  irroonJ 
to  examine  the  truth  or  falshood  of  a  libel,  be* 
cause  it  is  sub  judice^  whether  it  be  a  libel  or 
not ;  for  that  takes  away  %uhjectum  qucst'mttj 
and  determines  it  to  be  no  libel,  by  admitting 
the  defendant  to  prove  the  truth  ;  and  the  d^ 
fendant  in  that  case  ought  to  plead  ajastifica- 
tiou  and  demur  in  law.  But  if  he  plead  Not 
Guilty,  the  question  is  gone,  whether  it  be  a 
libel  or  not."  Th  us,  according  to  this  author « 
opinion,  who,  if  I  mistake  not,  was  ooe  oftlie 
justices  of  the  court  of  King's-bench  in  hi* 
tiine,  Mr.  Hamilton,  could  he  really  hare  per- 
suaded himself  that  the  matters  charged  in  the 
informatioo  were  not  libellous,  as  he  iDsists 
they  are  not,  would  have  discovered  more  ac- 
curacy  in  his  profession,  as  %veH  as  candour  in 
his  practice,  by  advising  bis  client  to  demw  to 
it,  whereby  he  would  have  admitted  no  more 
than  what  was  avowed  at  the  trial  on  the  e^ 
neral  issue.  Then,  indeed,  it  would  hare  fairij 
come  before  the  jCourt  to  be  considered  whe- 
ther the  papers  were  libellous  or  not,  aad  he, 
as  counsel  for  the  defendant,  might  regalarlj 
have  been  heard  to  it. 

He  would  then  have  been  at  liberty  to  esert 
his  uncommon  talents,  manifest  bis  extraor- 
dinary reading,  his  superior  genios  and  ereat 
skill  in  language,  and  in  explaining  ilif  ^")* 
import  of  words,  without  so  directly  flying 'jj 
the  face  of  every  authority,  and  opposing  «" 
the  cases  that  ever  were  aitjudged  concerning 
libels,  before  he  was  born  and  since.  But 
alas !  that  would  not  have  answered  the  inten- 
tion of  our  eloquent  barrister.  He  would  ow 
then  have  had  it  in  his  power  to  use  his  «rt«» 
and  play  his  game  with  a  dozen  honest  id«i 
of  aa  good  natural  uDdentandiag*!  p^f^ 
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hou^fli  not  of  eqnal  experience  and  cuoDiBg 
b'itb  hinMelf.  If  he  bad  ^ne  that  way  to 
▼ork,  he  would  have  had  no  chance  for  the 
»rize.  Tain  had  been  his  expedition,  and  lost, 
sutirely  lost,  all  bislaboar.  In  a  word,  if  the 
leaniiDg^  and  integrity  of  the  bar  only  were  re- 
]uired,  he  might  as  well  have  staid  at  home, 
where,  if  I  am  rightly  informed,  there  are  in- 
itauces  in  abundance  of  the  blessed  effects  of 
Sir.  Hanailton's  well-known  principles. 

TUts  sagacious  gentleman  begs  leave  to  ob- 
serre,   tiiat  informations  for  lil^ls  is  a  child, 
if  not  bom,  yet  nursed  up  and  brought  to  full 
maturity  in  the  Court  of  Star-Chamber:  but 
what  is   narticularly  to  be  inferred  from  this 
shrewd  observation,  he  does  not  at  present  tell 
us.     1  f  the  Sur-Chamber  was  the  Court  where 
crimes  of  this  nature  were  generally  punished, 
accord iog  to  its  ordinary  and  proper  jurisdic- 
tion,   aa  it  certainly  was,  how  should  it  be 
otherwise  than  that   informations  for  libels 
must  be  met  with  there  ?  And  considering  the 
antiquity  of  that  court,  it  is  more  than  pro- 
bable   the  crime  was   first   prosecuted  and 
punished  in  it.    But  what  then?  Is  the  legi- 
timacy of  the  child  (if  1  may  be  allowed  to 
carry  on  the  metaphor)  therefore  to  be  called 
in  question;  or   its  education   the   less  ho- 
oourable  ?    I  might  put  our  wittv  barrister  in 
mind,  that  what  I  have  mentioned  is  the  very 
reason  why  the  spurious  brat  be  is  so  fond  of, 
which  was  never  brought  to  full  maturity,  nor 
ever  will,  first  appeared  in  the  Star- Chamber, 
though  it  has  not  been  beard  of  since  in  any 
other  court,  till  very  lately,  at  New-York  ;  I 
mean  that  of  making  falshood  to  be  essential  to 
a  libel,  and  claiming  a  right  to  give  evidence 
of  the  truth  of  it  by  way  of  justincation. 

He  must,  however,  intend  by  the  foregoihg 
passage,  to  impeach  the  legality  of  informations 
^aojsuch    (which  by  some  words  that  drop 
from  him  many  pages  aflec»  would  seem  to  be 
what  he  aims  at),  or  as  they  relate  only  to 
libeU;,  and  in  eitner  case  he  will  again  betray 
the  scantiness  of  his  reading  and  knowledj^e  in 
4be  law.    As  to  informations  in  general,  it  has 
been  inoontestibly  proved,  that  this  method  of 
proceedioe  is  no  way  oontrariant  to  any  funda- 
meotal  rule  of  law,  but  agreeable  to  it.   «  That 
H  was  the  constant  usage,  and  had  the  appro- 
bation of  the  judges  and  lawyers  of  all  ages, 
aod  in  all  reigns."    Show.  Rep.  106,  to  125. 
And  in  the  case  of  the  informatibn.  against 
•eveoty  poor  persons  for  a  jriot  in  polling  down 
feaces,  &c.  S  W.  and  M.  (which  probably  may 
be  the  same)  it  was  said  by  lord  chief  justice 
Holt,  that  **  the  lord  chief  justice  Hales  com- 
plaioed  of  tfalb  abuse  of  informations,  but  not 
that  they  were  unlawful;    that  he   should 
not  come  now  and  impeach  the  judgment  of 
all  bis  predecessors;  that  the  Star  Chamber 
was  not  set  up  by  the  statute  of  Hen.  7,  but 
was  as  common-law,  and  informations  were 
accordiogly  brought  in  that  court  and  others. 
Aod  the  whole  court  were  of  opinion,  that  in- 
formations lay  at  common- la w  J*    6  Mod.  463, 
4.  Nowthis  1  take  to  be  as  good  fto  authority 
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as  the  extrajudicial  opinions  of  those  anony- 
mous great  men  who,  Mr.  Hamilton  saysy 
have  boldly  asserted  that  the  mode  of  prosecu- 
tion by  iuforroation  is  a  national  grievance,  and 
greatly  inconsistent  wiih  the  freedom  which 
Uie  subjects  of  England  enjoy  in  mo9totbeE 
cases;  nor  can  one  forbear  observing,  e» 
p4i$$ant^  that  he  seems  much  more  disposejd, 
where  there  is' no  danger  at  least,  to  follow  the 
eumple  of  bold,  than  of  wise  and  judicious 
men. 

This  then  being  a  legal  course  of  proceedinp^ 
in  criminal  cases,  and  mr  all  public  ufiences,  it 
must  undeniably  be  as  proper  in  the  case  of 
libels  as  in  any  other.  And  sir  B.  Shower  ia 
reckoning  up  the  several  crimes  that  were  cog- 
nizable in  the  court  of  Star-Chamber,  includes 
libels  among  the  rest,  for  which  he  says. 
There  were  always  informations  in  the  Star- 
Chamber  and  King's-bench.  Show.  119.  1 
am  the  more  free  in  borrowing  what  I  do  from 
that  eminent  practiser,  on  the  subject  of  in- 
formations, because  he  had  studied  it  well,  and 
taken  more  than  usual  naius  therein ;  and  as 
the  judgment  afterwanu  given  by  the  court 
of  King's-bench  was  pursuant  thereto,  so  it 
seems  to  have  put  a  period  in  Westminster- ball 
to  all  cavils  against  that  mode  of  prosecution. 

If  the  barrister  means  notwithstanding  to 
suggest  moreover,  that  informations  for  libels 
are  but  of  modern  date,  or  little  lon§[er  stand- 
ing than  about  the  time  of  the  expiration  of 
that  court,  where  he  supiioses  they  had  their 
origin,  let  him  be  further  refuted  by  the  above- 
mentioned  sir  Thomas  Mallet,  who  wrote  pro- 
fessedly on  the  court  of  Star-Chamber,  and 
may  be  supposed  to  be  pretty  well  acquainted 
with  his  subject:  he  tells  us,  [Treatise  of  the 
court  of  Star-Chamber,  ubi  supra]  that  <*  ia 
all  ages  libels  have  been  severely  punished  in 
this  court,  but  most  specially  when  they  began 
to  grow  frequent  about  49  and  43  £liz.  when 
sir  Edward  Coke  was  her  attorney  general." 
And,  treating  of  the  antiquity  of  that  court, 
he  makes  it  very  probable  [Id.  1  Part,  4th 
Considn  that  it  was  the  most  ancient  of  any 
court  of  justice,  and  the  mother-court  of  tfa^ 
kingdom ;  wherein  be  does  not  differ  from  sir 
Edward  himself,  in  bis  4th  Inst.  64,  already 
quoted.  Now  it  was  while  this  consummate 
lawyer,  it  seems,  was  attorney- general  to  the 
renowned  queen 'Elizabeth,  that  informations 
for  libels  began  to  be  most  frequent,  or,  in  Mr. 
Hamilton's  elegant  stile,  when  the  child  was 
brought  to  full  maturity :  and  it  is  readily  sub- 
mitted to  all  who  are  versed  in  our  history  and 
constitution,  whether  that  period  will  be  any 
disparagement  to  theofibpring. 

But  if  informations  for  libels  in  particular, 
were  one  of  the  grievances  of  that  court,  nay 
the  chief,  as  the  barrister  would  labour  to  make 
his  hearers  believe,  how  came  they  to  be  prac* 
tiscd  afler  the  abolishment  of  it?  Or  what  will 
he  say  to  the  case  of  the  king  against  Darby, 
which  was  an  information  exhibited  against 
the  defendant,  being  an  attorney  of  the  Com- 
mon-FleaS;  for  defamatory  words  only  of  sir 
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Jobn  Kay,  a  justice  oP  poRM,  ooneerning  Ibe 
•xensiseof  bis  office  P  Tiie  words  were,  as  they 
are  set  forth  in  Comb.  65.  **  Sir  Joho  Kay  is  a 
buffle-headeil  fellow,  (a  pvetty  thing  to  be 
proved  in  court !)  understands  not  law,  and  is 
not  fit  to  discourse  it  with  me ;  he  hath  not 
donejustieetomycUeot."  There  it  was  arched 
for  the  defendant  on  a  dennrrer,  (and  I  ehuse 
to  recite  it  because  of  the  concessions  of  his 
counsel,  ag'ainstour  northern  adtocate,) "  That 
an  information  would  not  lie  for  scandalous 
Irords  spoken  only  of  a  particular  person,  be- 
cause he  might  mve  an  action  on  the  case  to 
recompenoe  him  in  damages. — It  is  true,  such 
a  proceeding  might  be  warranted  for  libels,  or 
for  dispersing  defamatory  letters,  because  by 
such  means  the  public  peace'  might  be  dis- 
turbed, and  discords  fomented  amongst  neigh- 
bours, which  might  at  last  be  a  public  injury : 
lut  there  is  no  such  thing  alleged  in  this  case, 
only  words  in  common  discourse,  for  which  an 
action  on  the  case  might  lie,  but  no  informa- 
tion. On  the  other  side  it  was  insisted,  that 
this  information  was  founded  on  sufficient 
matter,  because  the  prosecution  is  not  only 
as  it  respects  the  person  of  sir  John  Kay,  but 
it  relates  to  him  as  he  is  a  public  magistrate, 
and  who  is  subordinate  to  the  goyerument,  and 
therefore  such  defamatory  words  area  reproach 
to  the  su]>reme  governor,  by  whom  magis- 
trates are  Intrusted,  and  from  whom  they  de- 
rive tlieir  authority ;  and  it  will  not  be  denied, 
but  that  words  reflecting  on  the  public  go- 
vernment are  punishable  at  the  suit  of  the 
Icing  by  an  information.  And  for  this  reason 
the  Court  held  that  an  information  would  lie, 
and  thereupon  gave  judgment  against  the  de- 
fendant, and  fined  him  an  hundred  marks." 
Carth.l4,  15. 

Mr.  Hamilton,  who  would  seem  to  be  more 
imowing  than  his  neighbours  in  many  things, 
affects  to  be  more  ignorant  than  every  body, 
of  what  coustitotes  a  libel ;  and  therehire,  al- 
thoug^h  be  pretends  freely  to  acknowledge 
there  are  such  thingri  as  libels,  vet  he  insists  at 
the  same  time,  that  what  his  client  is  charged 
with,  is  not  one  ;  and  if  it  be  not,  I  will  as 
freely  acknowledge  there  can  be  no  such  thing. 
lie  desires  the  Attorney  General  to  favour 
them  with  some  standard  definition  of  a  libel, 
1>y  which  it  may  be  certainly  known,  whether 
a  writing  be  a  libel,  yea  or  not.  And  what  is 
this  for?  Why,  truly,  to  shorten  the  dispute. 
But  what  dispute  does  he  speak  off  The  only 
point  that  could  admit  of  dispute  had  been 
^ven  up  before  by  his  confessing  the  matters 
in  issue,  and  the  prosecutor's  witnesses  being 
thereupon  discharged.  As  to  what  he  requires, 
either  there  was  such  a  definition  to  be  met  with 
-in  the  books,  or  there  was  not ;  if  there  was,  he 
ought  to  have  known  it ;  if  there  was  not,  why 
should  be  desire  Mr.  Attorney  to  favour  him 
with  one  ?  Yet  after  he  had  been  indulged  be- 
yond measure,  and  a  definition  was  produced 
from  a  good  author,  who  besides  refers  to  se- 
veral others  that  are  unquestionable,  all  whidi 
conclude  against  his  client;   it  this  loquacious 


advocate  oeolented?  No;  there  an  two  wsrii 
to  that  bargain,  as  he  had  said  bcfac.  He 
makes  it  a  foundatioo  for  farther  dispulsi,  wnk 
according  to  his  wonted  ingeomtr  and  caodMr 
throughout  his  reverie,  calk  the  coocoinal 
sense  of  oor  books  Mr.  Atloniey'a  rule,  asd 
Mr.  Attorney's  doctrine. 

<'  But  what  oerlaio  ataadaid  rale,"  ipolji 
he,  "  have  the  books  laid  4owb,  by  whieh 
we  can  certainly  know  whether  the  wodi 
are  malicious  P  Whether  they  aie  defama- 
tory f  Whether  they  tend  to  a  breach  of  the 
peace  f  and  are  a  soffietent  grennd  to  pro- 
voke a  man,  his  fanuly  or  friends  to  see 
of  revenge?"  &c.  Now,  these  queries  Be- 
thinks do  not  so  well  become  thckmoutfa  sf  ai 
advocate,  as  they  might  that  of  his  ciicat, 
when  abandoned  to  hie  own  defence  in  a  dea- 
perate  cause.  But  I  answer,  ne  ralei  cer- 
tainly can  be  of  use  to  thoee  who  are  deter- 
mined  to  act  without  any,  or  in  oppssitian  to 
all  rules,  in  which  class  our  nocthero  barririer 
must  be  placed,  if  we  are  to  frame  a  jodgmeBl 
of  him  from  the  share  be  bore  in  this  trial. 
The  rule  laid  down  in  our  hooks  eoBoenuo]^ 
libels (1  speak  of  libels  in.the  strict  sense,  te- 
cording  to  the  definition  of  Mr.  Serjeant  Haw* 
kins,  referred  to  in  the  trial,  and  wfawb  aiooe 
concerns  the  present  case)  is  founded  oa  the 
reason  of  the  thing ;  and  is  the  same  wbiob 
is  to  be  observed  in  other  matten  that  depesl 
upon  the  construction  of  words  and  writmjp^ 
which  are  signs  only,  or  images  of  ideas  to- 
tended  to  be  conveyed  lo  the  understaDdtngrf 
the  reader.  There  may,  indeed,  be  diven  rvles 
applied,  according  to  the  circumstanoei  of  tiie 
case;  and  this,  among  the  rest^  that  wheie 
words  are  capable  of  two  senses,  Ibe  ose 
faulty,  the  other  innocent,  the  latter  is  tebe 
Uken,  provided  such  a  constmction  sftsy  be 
made  without  violence  to  their  natural  iapoit 
and  meaning.  Fsom  whence  it  will  foUov, 
that  the  same  cases  may  happen  that  vt 
doubtful,  and  do  not  come  under  any  stssdard 
nils  on  all  wbksh  occasions  honest  and  opn^ 
judges  will  inclinelo  the  favourableeide :  Thtn 
may  be  others  again  so  clear  and  evident,  dm 
a  man  must  rengo  his  reason,  or  resolve  to  oa- 
orifice  his  conscieiice,  that  does  not  dioscn, or 
will  not  altow  them  to  be  libellous.  Bstis 
none  of  these  eases  caa  it  come  propeHy  to  be 
a  question  before  the  jury,  whether  a  li^_f' 
not,  on  the  plea  of  Not  Guilty,  thou^  H  nM 
aAerwards  be  so,  before  the  Court,  u  aneotol 
judgment.  By  what  has  been  said,  there  ap- 
pears to  be  latitude  enough  for  a  skilful  p«o 
(who  notwithstandmg  must  do  it  at  bis  pen) 
to  lash  public  and  private  vices,  te  ^<>'*^|^ 
people  against  measures  that  maybebvdt 
to  them,  or  to  remonstrsle  against  the  era 
practices  even  of  those  in  power,  witbool  be- 
ing always  exposed  to  the  penalties  of  tbe  b«^ 
Such  a  liberty  of  writing  and  printing,  aodir 
due  restrictions,  1  own  Englishmen  ought  sot. 
and  I  hope  never  will,  be  deprived  o^»  "jj 
where  this  is  dexterously  ^kme,  it  wooW  w 
ridioalonsfor  pcivate  persons  te  put  tksap* 


761] 


fait  a  libel. 


tiieir  o«m  hauls,  mi  no  fcM  iopeiilM  for  tboie 
IB  lugh  itatiofMi  to  apply  CTcry  thia^  to  their 
aiiroiaislntioD.  When  «ooli  a  wortc  it  ouder- 
Uken  by  Me  haadt,  and  with  a  generous  view 
«f  serving  the  public,  it  is  always  laudable, 
aad  ofWo  very  usefal ;  but  to  aueoeed  bereio, 
requires  a  capacity  and  taleots  not  to  be  dis- 
csfcred  in  Mr.  Zenker's  news-papers,  or  his 
coQoiel's  speech. 

1  perceive  my  letter  is  unawares  ran  to  a 
great  length,  bv  the  qaotations  that  are  inter- 
spersed, and  wbich  yet  I  am  sensible  is  the 
kast  ezceptioaable  part  of  it.    I  shall  therefore 
take  notice  but  of  one  thing  more  in  this  match- 
less harangue,  which  indeed  ought  not  to  be 
forgot,  because  it  is  made  the  basis  and  foun- 
diiion  of  the  whole;  and  that  is,  concerning 
the  '•  right  of  freemen  to  compUin  when  they 
are  hurt.'*    This  our  iA#yer  often  asserts  in 
general  terms,  with  some  Tariation  only  of  the 
expression.   As  to  which,  1  would  ask,  whether 
by  it  he  means  a  right  to  remonstrate  and  com- 
plain in  a  legal  way,  or  a  right  in  all  cases  to 
appeal  to  the  people  by  seditious  and  scandalous 
libels?  If  the  former,  nobody  ever  denied  it, 
and  what  he  said  was  not  ad  idmn  ;  so  that  he 
was  fighting  with  the  air,  and  quarrelling  with- 
out an  adversary  :  if  the  latter,  be  dishonoured 
his  gown,  by  advancing  what  is  notoriouslv 
repognant  to  all  laws,  human  and  divine,     ft 
was  ruled  in  the  Court  of  B.  R.  Trin.  16  Car. 
That  although  a  bill  be  preferred  in  the  Star- 
Chamber  against  a  juifge  for  corruption,  or 
any  other  for  any  great  misdemeanor,  yet  if 
the  plaintiff  will  tell  the  eflfect  of  his  bill  in  a 
tavern,  or  any  open  place,  and  by  that  means 
scandalize  the  defenoant,  the  same  is  punish* 
able  in  another  court.    March,  Rep.  76,  77. 
^  in  the  Case  of  Hole  and  Blellers,  28  £lfz. 
ID  C.  B.  it  waa  said  by  the  Court,  that  although 
the  queen  is  the  head  and  fountain  of  justice, 
sod  therefore  it  is  lawful  for  all  her  subjects  to 
Rsort  onto  her  *  ad  faciendam  -Qiuerimooiam  ;* 
yet  if  a  subject,  after  the  bill  once  exhibited, 
will  divulge  the  matter  therdn  comprehended, 
to  the  dia^ace  and  discredit  of  tlie  person  in- 
teoded,  it  is  good  cause  of  action,  3  Leon.  138. 
And  to  the  same  purpose,  in  a  much  later  case, 
viz.  that  of  iiske  and  King,  reported  in  many 
of  oar  books,  to  which  Mr.  Serjeant  Hawkins 
t^en^  it  aeema  agreed,  as  he  observes,  that 
whoever  delivers  a  ptper  full  of  reflections  on 
•oy  person,  in  nature  of  a  petition  to  a  com- 
nuttee  of  parliament,  to  any  other  person  ex- 
^pt  the  members  of  parliament,  may  be  pu- 
niahed  as  the  publisher  of  a  libel,  in  respect  of 
fooh  a  dispersing  ^rrof  among  those  who 
have  nothing  to  do  with  it.  1  Hawk.  c.  74,  §  13. 
But  our  forward  barrister,  aged  and  infirm 
M  he  represents  himself  (wbUsh  compared  with 
his  condoct,  is  the  keenest  satire  that  oould  be 
ioggested  of  bin),  ought  to  be  further  in- 
■farncted,  that  even  where  complainto  are  to  the 
nng  btmaelf,  they  must  be  aaade  in  a  proper 
•ad  regular  manner ;  <a  decency  is  to  be  ob- 
*^^^t  «nd  a  regard  always  had  to  theeba- 
'><:tea  aadatatbosflf4hepcvMni  jifRtnst  wImmd 
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auch  eamplaiiita  are  made.    In  IS  R.  2,  Rot, 

Parliaflaent,  N*^  45,  the  Commons  desired  they 
might  not  be  troubled  for  any  matter  that 
should  be  oootaioed  in  petitions  to  tlie  king  $ 
and  the  king  answered,  Let  every  man  com* 
plain,  so  it  be  with  law  and  reason.     It  is  law* 
rut  therefore,  no  doubt,  as  it  has  been  resolved^ 
for  any  subject  to  petition  to  the  king  for  re* 
dress,  m  an  bumble  and  modest  manner,  where 
he  finds  himself  aggrieved  by  a  sentence  or 
judgment;  for  access  to  the  sovereign  muat 
not  be  shut  op,  in  case  oHke  subjects  distresses. 
But,  on  the  other  side,  it  is  not  permitted,  un* 
der  coiour  ef  a  petition  and  refuge  to  the  king^ 
to  rail  upon  the  judg[e  or  his  sentence,  asd  to 
make  himself  judge  ia  his  own  cause,  by  pre»- 
judging  it  before  a  re-hearing.  Hob.  920.   Yet 
sir  Rowland  Flaxing  was  committed,  and  deep- 
ly fined,  for  repotting  to  the  king,  that  he  could 
have  no  indifferency  before  the  Lords  of  the 
Council,  7  Feb.  18  Hen.  8.    So  likewise,  in 
the  time  of  Hen.  7,  sir  Richard  Terrets  wan 
committed,  fined,  sent  to  the  pilh>ry,  and  ad- 
judged to  lose  both  his  ears,  for  hisslanderoub 
complaint  exhibited  to  the  king,  in  a  written 
book,  against  the   chief-justice  Fitz-James. 
Which  Cases  are  cited  by  chief-justice  Mon- 
tague, in  the  Case  of  Wraynham  (who  was 
severely  punished  for  an  offence  of  the  same 
nature),  as  may  be  seen  in  this  Collection,  vol. 
9,  p.  1059.    1%  these  may  be  added,  Jefie's 
Case  in  the  King's-beneh,  Mich.  5  Car.    Mb 
was  indicted  for  ezhibitiqg  an  infamous  libel, 
directed  to  the  king,  against  sir  Edward  Coke, 
late  chief-justice  of  the  King's- bench,  and 
against  the  said  court,  for  a  judgment  given  in 
the  said  court,  in  the  Case  ef  Maffdalen-Oollege, 
affirming  the  said  judgment  to  be  treason,  and 
calling  him  therein  traitor,  perjured  judge,  and 
scandalizing  all  the  professors  of  the  law.    He 
fixed  this  l£el  upon  the  great  gate  at  the  en- 
trance of  Westmin8terrh«JJ,  and  in  divers  other 
places  ;  find  being  hereupon  arraigned,  prayed 
that  counsel  might  be  assigned  him,  which  waa 
granted ;  and  he  bad  them ;  but  would  not  be 
ruled  to  plead  as  they  advised,  but  put  in  a 
scandalous  plea;  and  msistiog  upon  it,  affirmed 
be  would  not  plead  otherwise.    Whereupon  it 
was  adjudged  be  should  be  committed  to  the 
marshal,  and  that  he  should  stand  upon  the 
pillory  at  Westminster  and  Cheapside,  with  a 
paper  mentioning  the  ofience,  and  with  such  a 
paper  be  brought  to  all  the  courts  of  West- 
minster, and  be  continued  in  prison  until  he 
made  his  submission  in  every  court ;  and  that 
he  should  be  bound  with  sureties  to  be  of  good 
behaviour  during  his  life,  and  pay  1,000^.  fine 
to  the  king.    Cfo.Car.  175,6. 

What  now  shell  we  say,  or  what  must  be  . 
thought  of  one,  who,  while  he  pretends  to  great 
reading,  and  a  thorough  knowledge  of  these 
things,  could  yet,  in  the  faceef  a  court,  and  in 
defiance  of  its  authority,  and  indeed  of  all  au- 
thority, presume  to  justify  the  publication  -of 
the  most  audacious  libels,  against  that  very  go- 
vernment under  which  he  waa  breathing  the 
seditnn!  Apeif<ui»whO|asacQ«^s«UQratlaWy 
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boasting  at  the  same  time  of  having  seen  the 
practice  in  veiy  great  courts,  wonld  dare  to 
call  such  pHblicatioD,  addressed  to  the  people, 
thejost  complaints  of  a  number  of  men  who 
aufier  under  a  bad  administration !  Some  of  the 
words  charged  in  the  information,  and  which 
Mr.  Hamilton  offered  to  prove,  are,  That  the 
law  was  at  an  end.  1  can't  tell  what  proof  he 
had  to  give  of  this  fact ;  but  surelv  if  his  doc- 
tt'me  were  to  prevail,  it  must  soon  be  the  case^ 
and,  for  my  own  part,  I  will  confess,  I  have  not 
hitherto  heard  ot  any  thing,  in  that  province, 
which  looked  so  much  like  it,  as  that  such  a 
behaviour  should  not  only  go  unpunished,  but 
lie  attended  with  public  munificence  aad  ap- 
plause. The  troth  is,  this  gentleman,  though 
atiled  a  barrister  at  law  in  the  order  of  the  com- 
mon*oouncil  of  the  city  of  New  York,  and 
which  title,  therefore,  I  have  likewise  given 
him,  seems  notwithstanding,  instead  of  main- 
taining that  character,  in  the  trial  before  ua,  to 
be  rather  possessed  with  a  fit  of  knight- erran* 
try,  and  to  have  sallied  out  from  Philadelphia 
to  the  other  province,  with  a  full  resolution  to 
to  encounter  every  thing  that  was  law,  and  to 
level  all  to  the  ground  that  stood  in  his  way. 
l<et  the  reader  then  Ire  judge,  upon  the  whole, 
whether  he  comes  within  the  description  of  that 
mischievous  animal  I  mentioned  towards  the 
beginning  of  these  sheets. 

ilfter  all,  I  flatter  myself  it  wHl  not  be  ima- 
gined, that  i  was  stimulated  to  these  hasty  ani- 
madversions by  a  principle  of  envy  to  Mr.  Ua- 
B^ilton,  or  any  disrespect  to  those  who  were 
pleased  to  patronize    his  performance,  since 


thev  are  utter  strangers  to  me,  aad  prabsUy 
will  ever  remain  so.  On  the  cMitrafy,  they 
may  believe  roe,  when  iNleoJare,  ibatif  tbe 
one  had  really  merited  what  the  others  were  ctf 
opinion  he  did,  I  should  with  much  more  plea* 
sure  have  signified  my  approbation  of  the  ooq* 
duct  of  both,  than  I  now  take  in  abewing  my 
dislike.  It  is  on  this  score.  Sir,  that  I  cannot 
conclude,  without  publicly  retumioi^  my  sbsre 
of  the  thanks  that  are  due  from  the  firateruky 
to  your  friend,  the  polite  author  of  the  former 
letter,  who  has  done  justice  to  tiie  bar  by  hk 
Remarks,  which,  in  my  humble  appreheasioa, 
are  worthy  of  any  gentleman  at  it,  either  here 
or  elsewhere.    I  am,  6cc.   Iwous-BArruoiiccs. 

With  respect  to  Mr.  tiamilton's  mention  (p. 
719),  that  *' as  great  men  as  any  in  Britain  hare 
boldly  asserted  that  tlie  mode  of  prosecutisg 
by  information  (when  a  grand  jury  will  not 
find  Billa  vera),  is  a  national  gheranoe,  and 
greatly  inconsistent  with  that  freedom  which 
tbe  subjects  of  England  enjoy  iu  most  other 
cases ;"  See  in  a  Note  to'sir  WiIHam  Williams'i 
Case,  vol.  IS,  p.  1369,  an  account  of  whit 
passed  in  parUament  at  the  time  of  the  Revo- 
lution respecting  informations.  See,  also,  PaH. 
Debates,  vol.  19,  139.648;  vol.  20,  p.  596; 
vol.  23,  p.  1069. 

The  proceedings  concerning  Informatio&f 
ex  officio,  which  were  had  in  parliament  at  tbe 
time  of  tbe  Revolution,  are  noticed  in  the  Let- 
ter concerning  Libels,  Warrants,'  Sec,  hut  I  did 
not  recollect  this  when  1  prepared  sir  W.  Wil- 
liams's Caae. 


451.  The  Trial  of  John  Oliphant  and  others,  for  drinking  to  the 
Health  of  the  Pretender,  and  cursing  the  King:  1  George  I. 
A.  D,  1715.*  [Now  first  published  from  the  Records  of  ,Justi- 
ciary  at  Edinburgh.] 


Curia  Jcsticuri£,  S.  D.  N.  Regis,  Tenta  in 
pnetorio  burgi  de  Edinburgh  vigesimo 
septimo  die  mensis  Jnnij  millesimn  sep- 
tingeotesimo  decimo  quinto.  Per  lionora- 
biles  Tiros,  Adamam  Cockbum  de  Ormis- 
toim  Justiciarium  Clericum,  Domiuos 
Ciilbertum  Elliot  de  Alinto,  Jacobum 
Mackenzie  de  Rovstoun  et  Gulielmum 
Calderwood  de  Poftoun,  Maa;istros  Jaco- 
'  bum  Hamilton  de  Pancaitland  et  Davidem 
Erskine  de  Dun,  Commissionarios  Jus- 
tieiarij  diet.  S.  D.  N.  Regis. 

Coria  legittime  affirmata. 

Intran* 

John  Oliphant,  Alexander  Watton,  and  Mr. 
William  Ramsay,  present  baillies  of  Dun- 

*  The  transcripts  ofthis  and  the  three  follow- 
ing Cases  were  not  obtained  in  time  for  insertion 
M  their  proper  chronological  ^^rder. 


dee:  Mr.  William  Lyon,  younger,  of 
Ogill.  town  treasurer  there,  and  Mr.  Tho- 
mas  Wilson,  Tintner  there. 

Indicted  and  accosed  at  the  instance  sT 
sir  ^ David  Dairy mple  of  Hailes,  baronet,  bis 
majesties  advocate  for  his  htghnesees  interest, 
for  the  crime  of  drinking  tbe  Pretender's  health 
and  cursing  the  king.  In  manner  raentioacd 
in  the  criminal  letters  raised  against  tbeai 
thereanent.  Makeing  mention  that  wbeie,  bf 
tbe  tows  of  Scotland  made  before  the  Uoioo, 
particularly,  the  4th  act  of  the  1st  session  of 
her  roajestie  queen  Anne  of  blessed  memory, 
her  first  parliament,  intituled,  Act  aoeat 
Leasing-makers  and  Slanderers,  and  tbe  ads 
therein  recited,  and  by  the  laws  of  this  and  all 
well  governed  nations,  lessing  making  and 
uttering  of  slanderous  speeches,  tending  to  ex- 
cite sedition  and  alienate  the  affection  of  the 
leidgesfrora  his  majesties  person  andgoTcni- 
meni,  for  to  sett  op  and  eoconrage  the  filsbood 
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nd  scandalous  pretentions  of  any  person,  to 
he  prejudice  of  bis  mnjestie,  his  estate,  hisjtist 
jjrht    and  lai»ful  title  to  the  crown  of  these 
enlms,  stiretncr  up  thereby  his  majesties  snb- 
ectA  tn  mislikrtng,  sedition  and  disobedience  to 
lis  tnxjesties  just  authoritv,  ejtpecially  when 
he  same  or  any  things  tending  thereto,  is  done 
>y   noagistrats,  and  such  whose  duty  it  is  to 
punish  and  repress  such  practices,  are  crimes  of 
\  iiainoos  nature  and  severely  punishable :  as 
silso,    by  the  law  of  God,  of  tins  and  all  other 
nrell  governed  realms,  the  cursing  of  his  ma* 
[estte    is  a  crime  of  an  hainous  nature  and 
severely  punishable ;  yet  nevertheless  the  said 
John    Oliphant,  Alexander  Watson,  Mr.  WiU 
Uam  Ramsay,  present  baillies  of  the  town  of 
Oundie,  William  Lyon  younger  of  OgiH,  town 
treasurer  there,  and  Mr.  Thomas  Wilson  vint- 
ner there,  all  and  each  of  them,  shaking  off  all 
fear  of  God,  and  re^aird  to  his  majesties  laws 
and  authority,  and  m  manifest  contempt  of  bis 
ma  Katies  just  riffht  and  title  to  the  crown  of 
these  realms,  and  for  advancing  and  abateing 
the  false  and  scandalous  pretentions  of  the  pre-^ 
tended  prince  of  Wales,  who  now  styles  himself 
kiogf  of  Great  Britain,  or  king  of  England  by 
the  name  of  James  the  third,  or  king  of  Scot- 
land, by  the  name  of  James  the  eight,*  and  to 
excite   and  stirr  up  his  msyesties  subjeots  to 
tnisliking  and   sedition,   and   disobedience  to 
his   majesties  just  and  lawful  authority,  did 
upon    the  10th   day   of  June,    1714   years, 
being  the  said  Pretender's  birth  day,*!*  go  to  the 
cross  of  Dundie,  and  there  the  whole  persons 
above  named  and  each  of  them,  did  in  a  solemn 
manner  drink  the    said    Pretender's   health, 
under  the  title  of  king  James  the  eight,  thereby 
asserting  bis  right  to  the  style  and  title  of  king 
of  these  realms,  in  opposition  to  his  majestie 
his  sole  and  undoubted  right  thereto,^  and  in 
maoifest  contempt  of  his  majestie,  although  the 
said  John  Oliphant,  Alexander  Walson  and 
Mr.  William  Ramsay  were  then  councellors 
and  office  bears  in  the  said  burgh  of  Dundie  at 
the  time.    As  als6,  upon  the  20th  of  January 
last  by  past,  1715,  the  said  day  being  by  his 
majesty's  royal  proclamation,' appointed  to  be 
served  as  a  day  of  thanksgiving  for  his  ma- 
jesties peaceable  accession  to  the  thron  of  these 
realms,  when  some  well  affected  to  his  majesties 
person  and  fi^vemment  for  a  farder  evklence  and 
demonstration  of  their  joy,  had  caused  ring  the 
bells  of  the  said  town  after  sermon  was  over, 
the  said  John  Oliphant  present  baillie  of  the 
said  burgh,  came  to  the  steeple  where  the  said 


*  There  b  a  story,  that  in  the  days  of  Jaco- 
bitism,  a  minister  of  the  Kirk  of  Scotland  being 
in  a  mixed  company  called  on  for  a  health 
hesitatingly  answered,  «<  The  tongne  is  an  uo* 
miy  evil-— James  third,  and  eighth." 

t  See  in  vol.  1«,  p.  128,  a  report  of  the  Pro- 
ceedings relative  to  nis  Birtb. 

t  On  the  loth  of  June,  1714,  c|aeen  Anne 
was  upon  the  throne  ;  as  is  stated  in  the  pro- 
gress of  the  Caie.  She  died  qb  August  1,  in 
that  year. 


belts  were  ringing,  and  in  an  insolent  and  rude 
manner,  asked  at  those  ringing  the  said  bells, 
in  these  words,  God  damn  you,  who  gave  yotf 
orders  to  ring  the  bells?  and  when  it  was  an- 
swered by  some.  That  they  were  ringing  the 
bells  in  honour  of  king  George,  the  said  Jofaa 
Oliphant  replyed,  God  damn  king  Geolrge's 
blood  and  yours  both,  and  immediately  in  a 
▼rolent  manner  stopt  all  forder  ringing  of  the 
said  bells.  From  all  which,  the  said  John 
Oliphant,  Alexander  Watson,  Mr.  William 
Ramsay,  William  Lyon  younger  of  Ogill,  and 
Mr«  Thomas  Wilson,  were  all  guilty  actors  art 
and  part  of  the  forsaid  crime  of  drinking  the  said 
Pretender's  health,  under  the  title  of  king* 
James  the  eight  in  manner  aliove  ly belled. 
And  the  said  John  Oliphant  guilty  of  cursiog 
his  majestie  also  in  manner  ly  belled.  Which 
being  tooad  proven  by  the  verdict  of  an  assyse, 
before  the  lords  justice  general,  justice  clerk, 
and  commissioners  of  justiciary,  they  and  each 
of  them  ought  to  be  punished  severely,  tu  the 
example  and  terror  of  others,  to  commit  the 
like  in  time -coming. 

Pursuerg, — Sir  James  Stewart^  his  majestiei 
solicitor  for  his  highness's  interest. 

Procuratort  in  drfence. — Sir  Jamet  Natmith^ 
Mr.  James  Grahame,  Mr.  Charles  Erskine,  Ad- 
vocats. 

Informations  ordered  SSth  June  1715. 

Information  for  his  Majesties  Advocat  for 
his  highness  interest, 

AGAINST  \ 

John  Oliphant,  Alexander  Watson,  and  Mr- 
Witliam  Ramsay ,  present  baillies  of  the 
town  of  Duttdiei  William  Lyon  younger ' 
of  Ogill,  town  thesaurer  there,  and  Mr, 
Thomas  Wilson  vintiner  there. 

The  persons  above  named  being  indited  and 
accused  at  the  instance  of  his  majesties  advocat, 
upon  the  law  of  this  and  all  other  well  governed 
realms,  and  upon  the  4tb  act  of  the  1st  session 
of  her  majesties  queen  AnneJs  1st  pariiament, 
anent  leasing  making  and  slandering,  and  the 
acts  therein  recited,  for  having  upon  the  10th 
of  June  1714  years,  gone  to  the  cross  of  Dan- 
dee,  and  there  in  a  solemn  manner,  drunk  the 
Pretender's  health,  under  the  style  and  tytle 
of  king  James  the  eight,  in  manifest  contempt 
of  the  laws  and  acts  above-mentioned,  and  of  . 
his  majesties  lawful  right  title  and  authority. 
And  also  the  said  John  Oliphant  for  having 
upon  the  twentieth  of  January  last,  in  manifest 
contempt  of  the  law  of  God,  the  laws  of  this, 
and  all  other  well  governed  realms,  maliciously 
and  wickedly  cursed  bis  majestie  king  Geoi^ 
by  praying  God  to  damn  his  blood,  as  is  more 
particularly  contained  in  the  inditement. 

It  was  acknowledged  in  defence  of  the  pao- 
nella.  That  tibe  first  crime  lybelled,  was  not 
punishable  by  any  other  act,  than  that  made 
since  the  Union  m  the  sixth  of  queen  Anne^ 
by  which  act,  there  being  a  new  punishment 
I  introduced  for  crioei  of  this  nature,  ra.  per; 


76T] 


1  GEOSGS  L 


Trial  qfJokn  Oliphani  and  oihent 


wms  gwliy  of  the  crimes  ]^bellef!»  sbouUI  inimrr 
the  pains  of  Praemunire^  that  thereby  the  acts 
related  to  the  inditemeot,  most  be  understood 
Co  be  repealled,  and  this  statute  of  tlie  6th  of 
the  queea  pot  being  Ijbelied  on^  the  lybel  mast 

To  which  it  is  answered,  That  the  said  act  of 
the '6th  of  the  queen,  can  never  be  understood 
in  any  manner  to  derogat  from  the  laws  and 
acts  pf  parliament  made  in  Scotland  before  the 
Union,  aoent  leasing  making  aud  slanderers, 
and  far  less  to  the  laws  of  all  nations,  as  well 
as  of  this  kingdom,  against  speeches  uttered  in 
contempt  of  the  gOTemment,  and  Heenciously 
reflecting  upon  its  proceedings,  which  directly 
lends  not  only  to  the  disturbance  but  utter  dis- 
solution thereof,  for  no  new  law  that  is  coa« 
9istentwith  laws  formerly  made,  is'erer  un- 
derstood to  abrogate  fornaer  laws,  ottless  such 
a  prorision  be  expressly  contained  therein,  and 
it  can  never  be  alledged,  that  this  act  of  tho 
sixth  of  the  queen,  which  properly  concerns 
only  one  crime,  the'  direct  |iremeditate  wilful 
and  malicious  den^^alofthe  soveraign's  right, 
and  a  direct,  asserting  of  the  right  of  another, 
iff  anywayes  inconsistent  with  the  laws  and 
acts  of  parliament  upon  whieh  the  inditement 
is  fotanded,  which  concern  all  expressions, 
which  either  directly  or  by  consequence  ink* 
port  a  contravening  of  the  sovereign's  title  or 
the  government's  legal  proceedings,  and  so  tend 
to  the  raising  jealousies  betwixt  the  govern- 
nent  and  the  subject,  aod  to  excite  the  subject 
.  to  sedition,  and  are  framed  in  such  extensive 
•  terms,  as  do  comprehend  most  of  the  crimes 
that  are  committed  by  word  or  wryte  against 
the  soveratgne,  their  crown  or  dignity,  or  the 
peace  and  quiet  of  their  government,  which 
appears  from  the  very  uarraiive  of  the  fourth 
act  of  the  first  session  of  queen  Ann's  first  par- 
liament, where  the  said  act  narrates,  that  in 
respect  of  the  generality  of  the  salds  ffcts 
therein  recited,  and  the  various  construction 
that  the  same  may  admitt,  therefore  the  capital 
punishuient  »  altered  to  an  arbitrary  one^ 
which  is  a  plain  iDdicatioo,  that  the  parliament 
looked  upon  t)ie  saids  acts  to  comprehend  noany 
cases  not  therein  exprest;  and  therefore 
thought  fitt  rather  to  restrict  the  ponishment 
than  to  limit  the  sense  and  import  thereof,  to 
the  express  cases  therein  contained,  so  tbarit 
is  needless  to  insist  furder  upon  a  matter,  so 
Tery  plain  in  itself^  imd  what  has  ever  been 
held  as  a  princi^l,  that  no  new  act  of  parlia- 
ment deroj^tes  from  former  acts,  except  where 
the  last  is  i^nsisienl  with  the  ibrmer)  or  ex* 
pressly  rescmds  it. 

It  was  again  alledged  for  the  pannals,  that 
drinking  of  the  Pretender's  health  under  the 
style  aod  title  of  km^  James  the, eight,  does 
Dot  fall  under  any  of  the  acts  of  parliament 
aaeot  leasing  roalcing)  upon  which  the  iodite- 
ment  is  founded. 

To  which  it  is  aaswered,  That  the  fact  here 
charged  against  the  pannells,  is  not  only  pu- 
nishable though  there  were  no  such  acts  of 
parliaflwiit  are  lybelled  upon,  as  beisg  an  af* 


front  and  indignity  done  to  the  govcnuom 
and  stsnding  laws  thereof,  by  auertingf  the 
right  and  title  of  the  crown,  to  bek>og  to  sot 
other  than  the  soveraign,  then  rested  widi  tli« 
exercise  of  the  government,  but  this  crioe  ai 
ly  belled  will  be  found  without  any  stretehd 
inferences,  to  be  attendeil  with  all  the  bad  cw- 
sequences  that  our  law  has  studied  soanjdoosly 
to  prevent  by  the  foresaid  acts,  for  the  facto 
laid  in  the  lybel,  is  an  express  ownisg  of  \k 
Pretender  as  the  rightfull  king  of  these  realou, 
by  drinking  of  his  health  under  that  title  »iut 
designation  of  king,  which  is  not  only  dechitd 
bf  the  standing  law  to  be  usurped  upon  to  tbi 
dishonour  of  his  present  majestie,  bis  jurt  riglit 
and  title  which  stands  upon  the  same  founda- 
tion with  that  of  her  late  majestie,  bat  is  abo  t 
little  inconsistent  and  incompatible  with  ha 
majesties  undoubted  right  and  title  to  the  erom 
of  these  realms,  aod  a  virtual  deayal  d'  tbe 
same,  and  charging  the  government  witbosar- 
nation  and  mal-adiuinistration  of  the  bigbetf 
kind,  spoing  the  regal  power  in  monarcfaial  go- 
vernments, being  a  jm  individuum,)Siht  right 
to  govern  be  not  in  the  person  of  him  that  Im 
tbe  exercise  of  tlte  same,  and  tlie  ri^t  to  sIl^ 
ceed  do  not  justly  belong  to  him,  upon  wboo) 
the  same  is  settled,  both  the  exercise  of  tbe 
government  by  the  person  not  justly  intitQid 
thereto,  and  the  very  deed  of  settlement  itielf 
upon  the  successor,  to  witt,  his  preseDt  na- 
jestie,  cannot  be  looked  upon  as  any  thlii^ 
else  but  usurpation,  and  her  late  majesde 
being  undoubtedly  in  the  exercise  of  tbe  rojtl 
power,  the  denying  of  her  right  to  the  sao*, 
or  asserting  tbe  said  right  to  be  in  the  pcnoa 
of  another,  is  by  a  direct  consequence  to  as- 
sert, that  her  majesties  government  wtf  oaf* 
pation,  unjust,  and  without  any  right  or  title, 
which  can  never  be  denyed  to  he  a  practice  ibst 
expressly  falls  under  the  laws  lyhelled  oo,t<>r 
what  more  scandakNis  and  sUnderous  ipeecb 
can  be  uttered  against  a  soveraign  sncl  tier 
government,  than  to  tax  them  with  mrfi^ 
tion,  which  is  not  only  to  usurp  tbe  right  ot 
another,  but  to  assume  a  power  •  vi  et  fntide, 
which  they  have  no   right   to  over  s  m 

What  can  more  naturally  tend  to  ««teK- 
ditiou  and  disturb  tbe  quiet  and  pesce  of  t^ 
soveraign  and  government,  than  u>  fi^ 
and  deny  their  right  to  the  alledg^oce  iBi 
obedience  of  their  solgects,  and  tbeaocotfaor  i 
right  to  the  same  alledgiance  upon  the  dea|i« 
of  that  soveraigne,  or  assert  the  right  to  be^ 
to  another,  or  can  there  be  a  more  exp»«» 
setting  up  and  encouraging  the  false  ^!^ 
dalous  pretentious  of  another^  to  the  ^if^ 
of  the  soveraign's  just  rf  "    ""  *^*-  ***-  ^ 


ifht 'and  title,  tb»''y 


St  rigbt  and  nucf  "•T"' 
owning  a  person  atuiated  by  our  l**^.**?!!! 
and  soveraigne  of  those  dommioBS,  sod  diviin« 
bis  health  as  such,  aod  that  even  by  ^i*7^ 
and  councellors  of  a  burgh,  wbose^J*  " 
not  only  to  suppress  and  pimisb  ««*  p^ 
tices,  but  by  a  dutifoU  aod  loyal  behanoorv^ 
wards  their  lawful  soveraign  to  ^'^ 
those  under  their  iDspsction  to  a  ■»"" 
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mission    and  obedience  to  their  lawful  80?e- 

il  was  further  alledsed,  that  the  crime  1y- 
belled,  of  driakiog  of  the  Pretender'a  health, 
cmn  nerer  be  said  to  be  done  to  the  dishonoar 
of  his  majestie,  or  to  the  prejudice  of  his  go- 
Terntnent,  seeing  the  same  is  ly belled  to  have 
been  committed  in  the  late  queen's  rei^e. 

Whieb    Defences  *  though  very  thinn   and 
vealc,   that  it  scarce  merits  any  answer ;  but 
seeing'  the  procurators  for  the  pannelts,  did  so 
much  histst  upon  it,  It  is  answered ;   That  it  is 
a  known  maxime,  that  the  crown  never  dyes,  so 
that  crimes  committed  by  tiny  persons  against 
the  honour  and  dignity  thereof,  is  always  punish  • 
able  by  these  laws,  that  fence  and  screen  the 
same  ag^ainst  the  fiicts  and  deeds  of  subjects, 
that  may  tend  to  the  prejudice  thereof,  besides 
the  crime  ly  belled  is  not  of  the  nature  of  a  per- 
sonal injury  against  the  soveraignethen  reign- 
ing*,  considered  in  a  personal  capacity,  but  is  a 
crime  directly  against  the  very  right,  by  which 
her  late  majestic  was  vested  wilh  a  regal  power, 
and  if  this  defence  for  the  pannell  proved  any 
thing,  it  should  prove  too  much,  for  by  the 
same  role,  a  person  that  in  the  late  queen^s 
time  should  have  write ,  expressly  against  her 
title,  charging  her  vrith  unjust  usurpation,  and 
arraignins*  the  Acts  of  Settlement  by  which  she 
then  rei|fned,  and  his  present  majestic  does  now 
reigoe,  would  escape  all  punishment  if  the  de- 
fence now  proponed  was  good.  9J0.  The  crime 
lybelled  being  expressly  against  the  laws  and 
Acts  of  parliament  founded  on,  the  prosecution 
of  the  said  crime  is  always  competent,  seeing 
the  same  is  not  personally  against  the  sove- 
reign, but  against  the  law,  the  legislative  and 
the  whole  society  itself,  and  whatever  is  done 
in  prejudice  of  her  late  majesties  title^  was  not 
only  a  crime  against  those  who  at  that  time  had 
the  exercise   of  the  government,  but  even 
against  the  very  settlement  and  constitution  it- 
self, by  which  his  majestic  now  possesses; 
and  surely  none  will  deny,  but  that  if  any  per- 
son should  positively  now  assert  that  her  late 
roajestie  had  no  right  or  title  to  gorem,  but  be 
would  be  guilty  of  a  crime,  and  yet  if  the  de- 
fence proponed  by  the  pannells  were  good,  it 
would  bold  much  stronger  in  such  a  case,  see- 
ing it  might  be  said,  that  such  a  crime  was  not 
cumroittM  against  bis  majestic,  but  only  con- 
cerned a  person  that  was  not  in  being,  which  at 
first  sight  appears  so  very  weak  and  frivolous, 
that  to  insist  further  upon  it,  were  to  undertake 
to  prove  that  the  sun  always  shines  at  mid-day. 
Bat  to  conclude,  the  pannel!s  by  committing 
the  crime  lybelled,  became  debitors  to  the  law, 
which  debt  can  never  he  understood  to  be  dis- 
charged by  the  death  of  the  soveraigne  then 
reigning. 

It  was  alledged  again  for  the  pannelb,  That 
the  lybell  being  founded  00  so  many  acts  of 
psriiaroent,  the  same  ought  to  hare  concluded 
with  the  particular  pains  mentioned  in  the  said 
fcis.  But  so  it  is,  that  the  lybel  only  concludes 
in  general,  that  the  pannels  ought  to  be  severely 
punished,  which  cooclosion  is  not  re  levant* 
VOL.  XVII. 


To  which  it  is  answered.  That  the  lybel  be- 
ing founded  oh  the  pains  of  nations,  to  which 
no  particular  statutory  punishment  can  be  ad- 
jectetl,  but  there  the  punishment  must  be  de* 
termined  '  ex  arbitrio  judicis,'  and  upon  tbs 
acts  of  leasing  making,  which  now  are  restrict- 
ed  to  an  arbitrary  punishment,  the  lybel  could 
have  no  other  conclusion  than  a  general  one» 
seeing  the  law  has  left  it  *  in  arbttros  judieis,* 
to  inflict  a  punishment  suitable  to  the  demerit 
df  the  crime,  which  is  not  onl^  judged  from 
tbe  way  and  manner  of  committing  the  same  f 
but  likewise  by  the  character  and  circumstances 
of  the  persons  by  whom  the  same  was  com- 
mitted. And  seeing  the  crimes  lybelled  are 
directly  a  disowning  of  tbe  sovereign's  just 
right  and  title  to  govern,  and  asserting  the 
said  right  to  be  in  tbe  person  of  another,  and 
that  by  magistrats  and  public  office-bearers  in 
a  burgh  royal,  it^  not  doobted,  but  for  one 
part  of  the  punishment,  the  lords  upon  their  be* 
mg  convict  of  the  said  crime,  will  find  it  just, 
for  the  security  of  his  roajestiefl  government, 
for  the  peace  andqniet  of  his  sutgects,  and 
for  the  vindication  of  his  honour  and  dignity 
to  punish  them  by  the  deprivation  of  their 
present  offices,  and  declaring  them  incapabls 
m  )all  time  coming ;  as  having  rendered  tnem- 
selves  unworthy  of  such  an  honour  and  trust, 
not  only  by  the  affront  done  to  his  majestis 
and  the  government,  but  by  a  practice  so 
contradictory  onto,  and  inconsistent  with  the 
solemn  oaths  and  engagements  that  they  are 
under  to  the  government,  by  having  taken  the 
oaths  required  by  law.  In  which  how  sincere 
thev  have  been,  will,  appear  from  the  proof 
of  the  crimes  lybelled.  ^ 

As  to  that  part  of  the  inditement,  that  relates 
to  John  Olipnant  having  cursed  the  king,  the 
same  as  lyoelled  is  so  incontestable  relevant 
from  the  law  of  Ood,  and  of  all  nations,  that 
all  the  defences  that  was  offered  for  him  being 
a  denyal  of  the  fiict,  it  is  needless  here  to  say 
any  further  upon  it,  but  to  leave  it  to  the  proof. 
In  respect  whereof,  &c.       James  Stewart. 

Information  for  John  Oliphant^  Alexander 
Watson^  and  Bfr.  William  Rams^^ 
bailties  of  tbe  town  of  Dnndie ;  WdUam 
Lyon^  younger,  of  Ogill,  town  theaao- 
rer,  and  Mr.  Thonuu  Wilton^  viDtner 
there,  Pannells ! 

against 

His  Megetiia  Advocate  for  bis  Highnett  in- 
terest. Pursuer. 

His  Majestie's  Advocate  has  been  pleased  to 
conveen  the  persons  abovenamed.  as  pannells^' 
upon  a  lybell,  narrating,  that  ll^  the  laws  of 
Scotland,  before  the  Union,  leasing  making, 
and  uttering  of  slanderous  speeches  tending  10 
alienatthe  affections  of  the  subjects,  from  his 
present  majesties  person  and  government,  set* 
ting  up  tbe  false  and  scandalous  pretensions  of 
any  person  to  tbe  prejudice  of  bis  present  ma* 
jestie,  bis  estate  and  just  and  lawfiil  title  to  tbe 
crown  of  these  realms,  and  thereby  stirrii^  bis 
majesties  subjeettto  dialilQDg,  sedition  ana  dis* 
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obedience  to  his  present  insyesties  just  autho- 
rity, are  crimes  of  a  heiooas  nature.  And  sub- 
saminn^,  that  the  pannells  in  contempt  of  his 
majesties  just  ri^ht  and  title  to  the  crown,  and 
lor  advancing  the  pratensioos  of  the  pretended 
prince  of  Wales,  who  now  styles  himself  kingr 
of  Great  Britain,  or  king  of  Scotland,  by  the 
name  of  James  the  eight,  and  to  stirr  up  his  pre- 
sent majesties  subjects  to  roisliking  and  disobe- 
dience to  his  majesties  just  and  lawful  autho- 
rity, did  upon  the  lOih  of  June  one  thousand 
seven  hundred  and  fourteen  years,  at  the  Cross 
of  Uimdie,  in  a  solemn  manner,  drink  the  said 
Pretender's  health,  under  the  title  of  king 
Jaine?)  the  eiufht,  thereby  asserting  bis  right  to 
the  stile  and  title  of  king  of  these  realms,  in  op- 
position to  his  present  majestfe  his  sole  and  un- 
doubted right  thereto,  and  in  manifest  cdotempt 
of  his  present  majestie. 

It  afPords  a  great  prrjodice  against  lybells  of 
this  natnre,  when  the  prosecution  is  so  long  a 
time  dehived,  and  when  the  informers  them- 
selves faili  to  appear  aa  parties.  If  true  zeall 
for  the  lawful  government,  bad  been  the  motive 
of  this  delation,  what  hindered  the  immediat 
prosecution  ?  The  proof  of  the  alleadged  fact, 
would  certainly  have  been  clear,  the  more  re- 
cent the  tryal  was ;  and  the  informers  will  not 
own,  that  the  delay  of  giring  information  was 
lo  endeavour  to  make  the  proof  clearer.  Nei- 
ther shall  the  pannells  take  up  the  lords'  time, 
with  expofl^g  the  practices  has  been  used  to- 
wards (bis  end ;  they  shall  content  themselves 
with  denying  thelybel,  aa  they  have  already 
judicially  done,  and  proceed  to  examine  the  re- 
leTaocy  ofthesame. 

The  lybel  as  the  lords  perceive,  is  laid  opon 
the  atatutea  touching  leasing  making,  the  pn- 
niahaoenl  whereof  by  our  law  was  capital,  as  it 
waa  likewise  declared  to  be  in  England,  in  the 
reighe  of  king  Henry  the  eight,  Anno  25mo. 
cap.  S9.  entitoled,  <*  Act  concerning  the  king's 
Bueeeasion,"  but  of  late  our  law  with  respect  to 
the  punisliment,  has  received  au  alteration  be- 
fore the  Union,  as  appears  by  the  statute  upon 
irhich  this  Ijbel  is  founded.  And  that  the  sub- 
jects of  both  nations  tiiiuht  be  aflor  the  Union 
unde^  the  same  laws,  which  concern  public 
rig*ht,  policy  and  civil  government  in  (he  terms 
of  the  eij/hieenth  article  of  the  treaty,  and  that 
crimes  of  this  nature  and  the  method  of  prose- 
cuting might  he  more*  asceHained,  there 
^as  an  act  made  In  the  parliament  of  Great 
Britain,  anno  sexto  Annce  regin*,  whereby 
it's  etitfcteil.  That  any  words  spoken  against  the 
queen,  or  towards  the  abateing  the  right  or 
titleof  ihe^retended  prince  tff  Wales,  who 
•t>lee  himself  bv  the  title  of  king  James  the 
eight  of  Scotland,  must  be  malicious  and  direct. 
And  it  is  provided,  that  no  person  shall  be  pro> 
«eciite  in  vertne  of  that  act  for  any  fiords 
«poken,  ovless  information  of  such  words  be 
given  upon  oath  i^iihin  three  dayes,  and  the 
prosecution  be  within  three  mooiha  after  such 
hfortoation. 

It  will  not  be  doubted,  bat  this  act  super- 
vssdsd  ail  former  laws  in  England,  <|gainst 


crimes  arysdog  from  words  spoken,  or  Uaa- 
derous  speech,  and  that  after  the  same  past  into 
A  law,  no  person  couM  be.  indicted  upon  aay 
former  acts,  where  the  punishmeat  might  be 
more  rigorous  than  that  of  Premonire,  annexd 
to  the  ci*imea  contained  in  this  act,  anil  if  the 
act  made  in  Scotland,  restricting  the  capital 
punishment  had  not  passed,  it  would  oevtainlj 
nave  appeared  very  much  out  of  the  waj,  t» 
have  brought  a  1y  hell  upon  the  c»ime  meotioa- 
ed  in  the  British  aot,  concluding  a  capital  pa- 
nishment,  from  the  said  old  Sc^ts  acts.  Aod 
tlierefore  the  pannells  did  plead,  that  this  Bri- 
tish act  of  parliament  did  virtually  abrogaie  all 
former  laws  touching  the  crimes  therein  meo- 
tioueil,  which  might  have  lieen  previoaaly  ia 
force  in  either  kingdome.  For  it  cannot  be  al- 
leadged, that  the  late  Scots  act  taucbing  leaw 
making,  if  it  comprehends  the  criofte  lybelkd, 
could  be  preserved  from  this  alteration  by  tbe 
tatter  British  statute,  upon  account  that  it  ia- 
troduced  a  more  mild  punialiment,  and  if  the 
British  statute  made  an  alteration  of  the  for- 
mer law  in  either  kingdome  as  to  any  poiat, 
then  certainly  it  altered  the  whole,  parUculsrty 
with  respect  to  the  manner  of  itmsecutios, 
that  no  person  should  be  indited  for  words  spa- 
ken,  unless  informstion  of  such  words  be  gtrca 
upon  oath  within  three  dayes,  and  the  pross- 
cution  for  such  offence  within  three  tnooetbt. 

And  if  it  was  otherwise,  this  incongroi^ 
must  follow,  that  (he  subjects  of  Scotland  mar 
be  indited  for  tlie  same  crime  up»>a  old  Scotis 
laws,  and  likewise  upon  the  British  act,  wbilit 
the  subjects  of  England  could  only  be  trisd 
upon  tbe  fact  oootaintd  in  tbe  lybel,  by  tbe  hie 
British  act,  which  cannot  t>e  well  supposed. 

It  was  answered  for  the  pursuer.  That  istht 
abbrogating  of  a  former  law,  there  is  reqnirad 
an  egress  clausie  in  the  anbsequent. 

3do.  That  the  late  British  act  statutes  oaif 
opon  one  crime,  and  so  cannot  be  understood  i 
abbrogate  the  law  against  leasing  mysers  asd 
slanderers  of  the  sovera}gn,whicn  tiiay  be  dose 
by  many  other  ways  and  ezpressioBS,  tbsa 
these  in  the  British  act* 

It  is  replied.  That  there  is  no  law  wbich  r^- 
qnirea  the  alteration  of  forropr  lawa,  to  be  by 
express  words,  a  contrary  practice  with  as 
abbrogates  a  former  law,  by  turning  it  to 
desuetude  from  tbe  implied  alteration  of  tbe 
legtskitors  will.  *«  Naus  quid  interest  suffrogiif 
popultts  Toluntstem  suaro  declare!,  an  rrbai 
ipsis  et  fiictis."  And  what  more  esprvas  ile- 
claration  of  the  legislators  will  can  be  required 
for  tbe  alteration  of  a  former  law,  than  \o  sta- 
tote  upon  the  crisof  a  forbid  by  these  ftfrmer 
laws,  and  introduce  a  new  ptioishaieot  aad 
manner  of  prosecution,  *'  Non  est  novom  at 
pnsteriores  Leges  and  priores  tralMaiar  id««, 
qua  anteriores  Leges  ad  posteriores  traio»itatom 
est:  £t  semper  quasi  hoc  legibos  ia««sse  cnsdi, 
opportet,  ttt  ad  eas  quoque  pereonas  ct  ad  ess 
res  pertinent,  qwe  quaadoque  similes  er«nt,^' 
I.  96,  et  97,  ff.  de  Lugibos.  [I  hare  foUoved 
tbe  MS.]. 

And  it  imports  not  that  leaaaf  BuJuy  and 
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klanderipg  of  4he  soveraigDe  may  be  bj  seTeral 
>Uier  words  and  ezpressiong,  than  these  men- 
lioned  lo  the  late  statute,  and  that  it  is,  the  pur- 
sacrs  have  not  controverted,  therefore  it  fql- 
lo%T^,  that  as  to  this  crime  and  expressions 
from  whence  it  is  drawn,  the  jegislative  has 
made  an  alteration,  as  to  the  manner  of  prose- 
cution, which  not  being  answered,  the  lyb^l 
cannot  be  sustained. 

The  second  defence  proponed  for  the  nan- 
n^lls,  was,  That  the  'drinking  the  Pretender's 
health  under  the  title  of  king  James  the  eight, 
does  not  fall  un^er  the  description  of  the  acts 
against  leasing  making,   for  this  statute  SI 
Robert  the  first,  is  defined  to  be  the  inventing 
of  rumours  between  the  king  and  the  people, 
^hich  the  fact  labelled  on  cannot  be  said  to  be ; 
and  this  will  appear  from  the  lybel  itself,  where 
tbe  crime  is  not  laid  to  be  in  drinkioff  the  health, 
but  10  pronouncing  the  words,  which  properly 
speaking  is  no  affirmation,  but  a  compellation; 
suid  therefore  the  only  argument  that  can  be 
offered  for  supportingtbe  l^bel,  is,  that  desig- 
nation of  an  J  person  by  the  name  of  king  James 
the  eight,  implies  an  affirmation,  that  the  per- 
fiOD  so  designed  has  right  to  the  crown  of  tnese 
realms.    But  then  this  is  only  by  an  innoendo 
or  inference  which  ought  not  to  be  admittied  ib 
criminal  lybells,  and  this  tjie  pursuers  have 
been  so  far  aware  of,  that  they  neithef  said  in 
their  lybel,  that  the  pannells  did  directly  or  ma- 
liciously or  adv^rsedfy  pronounce  these  words. 

But  further,  the  drinking  of  any  persons* 
health,  under  whatsoever  designation,  *  can 
never  be  reckoned  the  inventing  of  rumours 
between  the  king  and  his  people,  nor  any  false 
nor  slanderous  speech  of  the  soveraigne,  be- 
cause there  is  nothing  spoke  of  the  soveraigne, 
but  of  a  third  party. 

The  pursuers  answered  that  the  giving  of 
title  of  king  to  any  person  implies  likewise  the 
asserting  of  his  right,  and  that  assertion  does 
again  imply,  that  the  rightful  soveraigne  has 
no  right,  tuan  which  there  can  not  be  a  more 
dangerous  rumour  and  false  slander  tending  to 
•edition,  and  stirring  up  the  people  to  dislyke  of 
his  majesties  person  and  government. 

It  is  replied,  That  crimes  are  not  to  be  made 

tip  by  implications,  and  there  is  no  crime  that  is 

more  clearly  hedged  in  from  streeches  andionu- 

eodos,than  the  crime  of  leasing  making,  the  very 

law  opon  which  the  crimes  is  founded,  ('ompUins 

that  the  law  touching   the  same  have  been 

lyable  to  streeches ;  and  the  declaration  of  the 

estates  containing  the  Claim  of  Right,  and  offer 

of  the  crown  to  king  William  and  queeu  Mary, 

^tts  it  down  as  one  of  the  articles  of  king 

James  tbe  seventh  his  forfaulture,  that    he 

caused  pursue  several  persons  upon  streeches 

of  old  apd  obsolet  lawa,  and  the  particulars  sett 

down  in  that  article  shews,  that  the  streeches 

there  complained  of  concern  the  laws  a^ainst 

Isasing  making,  so  that  if  the  wordi  lybelled 

upon  are  no  direct  slander  of  the  soveraigne  lo 

the  people,  or  the  inventing  of  a  false  rumour 

of  tue  soveraigo,  no  implication  or  immendo 

caate  Mbiuttea  to  inake  up  Uiii  criin^  and  that 


tl)e  fact  lybelled  do^  not  directly  fall  under 
the  acts  ly belied  upon,  has  already  appeared. 

The  panuells  aUeadged  in  the  third  place, 
that  the  lybefl  is  ahogether  irrelevant  i\nd 
incept,  m  so  far  as  it  mentions  the  fact  to  \ft 
committed  against  his  present  msjestie,  and  to 
the  pr^odice  of  his  hignness  atid  estate  and  bis 
just  and  lawful  title  to  tbe  crown.  And  in  an- 
other part  of  the'  I^hell,  it  is  said  to  be  against 
his  majesties  sole  and  undoubted  right,  to  the 
crown  of  these  realms;  whereas  it  a|)pear8, 
from  the  ly  bell  itself,  that  the  crime  is  said  to  be 
committed  opon  the  10th  of  June,  1714,  befbre 
his  majesties  happy  accession,  and  therefore 
cannot  be  said  to  be  committed  against  hif 
majestic,  who  at  that  time  had  only  a  presump- 
tive right,  and  consequently  not  the  sole  and 
undoubted  right,  which  includes  possession. 

it  was  answered  ibr  the  pursuer,  That  the 
crow-n  never  dies,  so  that  crymes  comitiitted 
against  the  brown  and  d^ignity  of  the  crown, 
are  always  puni^Hable;  and  the  crime  lybellej 
not  being  of  the  'nature  of  a  personal  ii\|ury 
to  the  soveraign  raigning,  but  against  the  right 
with  which  her  msjestie  was  vested,  the  suc- 
cessor his  present  majestie  and  officers,  are 
well  intitled  to  prosecute  the  offences. 

2do.  It  eould  not  be  doubtefl,  if  any  person 
should  now  imptign  lier  late  majesties  right,  a 
lybell  eould  be  competently  brohghl,  becansij 
the  successors  right  depends  upon  the  prede- 
cessors right 

To  this  the  pannells  reply ,  lliat  the  pursuers 
mistake  tlieir  own  lybel,  which  does  not  pro* 
ceed  as  if  tbe  crime  were  coinmitted  k^ainst 
the  queen,  hut  against  his  present  mSjestie.' 
And  therefore,  that  the  crown  dyes  not,  has  no 
import  in  t|iia  question,  which  resolves  simply 
into  this,  whither  or  not  words  Kpoken  against 
the  late  queen,  can  be  said  to  he  agaittst  the 
king?  so  as  to  infer  the  crime  of  leasing 
milking,  or  the  inventing  or  spreading  of  rd- 
mours  against  his  present  majestie,  who  was 
not  king  at  the  time.  For  tjiis  is  the  lybel, 
and  upon  the  resolution  of  this  question,  the 
whole  lybel  depend*:,  for  certainly  it  is  not 
leasing  atakiog,  as  defined  by  our  statutes,  to 
spread  rumours  or  false  and  slanderous  speeches 
amongst  subjects. 

And  whereas  it  is  alledged,  that  the  lybel 
bears,  that  the  fact  was  corn  mitt  ed  ip  opposition 
to  his  majesties  title  to  the  crowni,  amt  conse- 
quently to  the  Act  of  Settlement  and  his  majes- 
ties succession. 

But  this  is  a  very  strained  inference,  and 
seems  to  be  contradicted  by  the  lybel  itself, 
which  fnentions  his  majesties  sole»'and  undnubU 
ed  rii^ht  to  the  crown,  and  con!<eqoently  could 
never  be  meant  of  his  right  of  succession  which 
was  (»uly  in  xpe»  Aud  el^iewhere  it  is  s»aid,  that 
the  fact  lybelled,  dm  b  tend  to  alienate  the  af- 
fection of  tbe  subject  frtoni  his  injyt^iies  person 
and  governcnent,  which  could  ne^er  be  applyed 
but  to  the  soveraigue  reigninj^  at  chminitting 
the  fact,  and  not  to  \\w  majevtie,  whose  happy 
accession  was  some  time  thereafter. 
And  tb^  pretence,  that  speeches  agtunsi  H^ 


ns] 


1  GE0B6E  I. 


Trial  of  John  OUphant  and  otherip 


[778 


late  queeD  and  government  now  ottered  might 
be  paniabed,  is  nothing  to  the  present  purpose, 
for  this  their  lordships  sees  is  not  the  ftct  laid 
in  the  lybel. 

Sdly.  The  law  is  plain  as  to  this  point,  that 
leasing  making  may  be  by  slandering  the  kings 
progenitors,  but  then,  that  slandering  mnst  be 
in  the  reigne  of  his  majestie,  whose  officers 
pursue,  and  must  not  aryse  from  a  fact  alieadg- 
ed  committed  in  the  suceeding  reigne. 

Stio.  This  aryses  from  the  disposition  of  the 
common  law,  touching  slanders  and  injuries, 
ffor  leasing  making  is  nothing  but  an  injurious, 
scandalous  and  slanderous  speech  against  the 
coveraigne ;  and  so  is  by  our  lawiers,  particu- 
larly bv  sir  Qeorg^  Mackenzie,  treated  under 
tbe  title  de  injuriit:  and  although  the  critae 
is  iiighly  aggravated  by  the  quality  of  the 
person  a^inst  wliom  it  is  committed,  and 
the  punishment  annexed  to  the  crime  there- 
fore made  more  severe,  yet  it  still  retains 
tbe  nature  of  injuries.  And  by  the  common 
law  it's  expressly  determined,  <  injuriarum  actio 
neque  heredi  neque  in  hsredem  datur"  L.  13 
hoc  tit. :  and  lib.  4,  tit.  13,  §  5  Institut  The 
emperor,  speaking  of  certain  crimes  says, "  Sed 
Loeredibus  hujos  modi  actionis  competent,  ex- 
cepta  injuriarum  actione,  sed  si  qua  alia  similis 
inveniatur,'*  Where  the  words,  '*  £t  si  qua  alia 
inveniatur"  are  *  well  to  be  noticed,  as  plainly 
comprehending  the  present  pursuit,  vrhicb 
therefore  could  not  have  proceeded,  even  sup- 
pose the  pursuers  had  lybelled  tbe  fact  to  have 
been  committed  as  an  offence  against  the  late 

3ueen,  which  is  very  obvious  they  have  not 
one,  and  consequently  can  never,  subsume 
upon  the  crime  of  leasing  making,  nor  upon  no 
ether  crimes  as  done  in  contempt  of  his  ma- 
jestie or  his  royal  authority,  and  while  at  the 
same  tyme  tbe  lybel  evidences  bis  majestie  bad 
not  succeed  the  time  of  tbe  fact  lybelled. 

And  that  the  lybel  is  wronffousfy  led  in  this 
respect,  appears  from  the  oUier  parts  thereof, 
"where  it  is  said,  that  tbe  Pretender  now  ^t^les 
bimself  kiae  of  Soothind,  by  the  name  of 
James  the  8tb,  but  does  not  say,  that  the  said 
Pretender  did  thus  style  himself  the  time  of 
committing  the  fact,  and  yet  the  essence  of  the 
crime  seems  to  be  laid  in  this,  that  the  pannells 
are  alleadged  to  have  given  the  pretended 
Prince  of  Wales,  the  same  wrongful  designa- 
tion, which  be  assumes  to  himself,  and  there- 
fore ought  to  have  subsumed,  that  the  said 
pretended  Prince  of  Wales,  gave  himself  these 
Styles,  from  which  tbe  crime  is  inferred,  at  the 
lime  of  committing  of  the  fact  lybelled. 

The  last  defence  as  to  this  point  of  tbe  lybel 
was,  that  there  is  no  particular  conclusion 
•gainst  the  pannells,  that  they  ought  to  be  pu- 
nished with  this  or  that  penalty,  which  seems 
to  be  as  requisite,  as  it  is  to  spedfle  tbe  fact 
from  wbence  tbe  conclusion  aryses,  because  if 
•  special  conclusion  is  lybelled,  and  that  con- 
clusion not  consonant  by  the  law  of  tlie  land,  to 
the  fact  alleadged  to  infer  the  conclusion,  the 
pannells  have  opportunity  to  dispute  the  irri- 
tancy of  tbs  condttskm,  and  to  shew  that  the 


penalty  lybelled,  does  not  aryss  from  the  ^ 
leadged  crime^  and  so  if  a  capital  panishmcut 
had  been  concluded,  or  if  escheat  of  DEioveabks 
and  lyfrent,  or  if  tinsel  of  office  had  been  spe- 
cified to  be  tbe  consequence  of  the  crime,  tbe 
pannells  were  citcdto  appear  and  prepare  that 
defence  against  the  conclusiou,  which  they  are 
intirely  precluded  from,  by  the  method  wbidi 
the  purraers  has  followed,  which  oogbt  to  be 
nicely  guarded  against. 

For  altho  the  leidges  are  absolufedy  seeore 
from  streecbes,  and  extending  of  punis^meDts 
of  crimes  under  the  present  constitution,  where 
they  have  persons  of  so  great  learning  and  is* 
tegrity  to  be  their  j^ge,  yet  precedents  are  ts 
be  guarded  against  for  the  Wterity  of  poste- 
rity, and  the  subject  is  not  to  oe  deprived  of  tbe 
last  opportunity  of  defence  either  against  the 
crime  or  conclusion  therefrom,  and  the  pannells 
do  oppone  the  constant  custom  and  practiqoe 
in  lybelliog  of  criminal  inditements,  where  tbe 
particular  punishment  is  specified  in  the  coo- 
clouon,  or  which  is  the  same  thing,  that  the 
pannells  ought  to  be  punished  with  the  pains 
of  law,  ffor  then  the  law  which  declares  tbe 
crime,  directs  to  the  particular  conclusion,  and 
the  p&nnel  if  he  is  not  prepared  to  defeed 
against  the  conclusion,  is  to  blame,  and  not  tbe 
pursuer;  but  where  a  particular  penalty  b  en- 
deavoured to  be  added  at  pleading,  or  by  tbe 
information,  as  in  this  case,  the  pannel  is  bo 
more  bound  to  answer,  than  if  the  premisset 
of  the  sylogism  or  lybel,  from  whence  tbe 
conclusion  is  drawn,  had  been  general,  and 
the  pursuers  had  condescended  on  the  particu- 
hur  fact  inferring  the  crime  at  their  pleading,  or 
in  their  information. 

The  pabnel  John  Oliphant  againU  whom  a 
separate  crime  is  laid,  does  repeat  the  immediat 
last  defence,  which  was  pro|>08ed  a^nsttbt 
whole  lybel,  and  does  not  pretend  to  dupute  tbe 
relevancy  of  the  alleadged  crime,  wherewhb  be 
is  charged,  only  it  may  appear  from  the  Ivbd 
itself,  tbalfif  any  such  words  were  spoke  by  hioi, 
which  he  absolutely  denyes,  it  was  done  io  a 
tumult  and  mobb,  which  he  was  endeavooriDg 
to  quell  and  oompesce.  The  crime  of  cursing  and 
taking  the  blessed  name  of  God  in  vain,  is  cer- 
tainly very  hainous  and  a  direct  violation  of  tbe 
moral  law,  the  fountam  and  standard  of  all  lav 
whatsomever,  which  tho*  by  no  law  of  an v  na- 
tion can  never  be  repealed,  yet  it  may  be  there- 
by, as  to  the  punishments  augmented  or  re- 
stricted, according  as  the  breach  of  that  lav  is 
more  or  less  obnoxious  to  civil  government,  and 
therefore  we  see,  that  in  all  nations  there  ire 
different  penalties  annexed  to  the  breach  of  the 
several  articles  of  the  moral  law,  and  ofieocei 
against  our  neighbour,  even  for  very  small  in- 
juries done  to  him  in  his  goods,  as  in  the  ct» 
of  theft,  more  severely  punished  than  these  di- 
rectly committed  agamst  the  law-giver,  the 
soveraign>«  Lord  of  all  the  world,  particularlj 
with  respect  to  cursing,  iBwearing  and  hlss- 
pheming,  as  appears  by  Charles  the  2nd,  (wrlia- 

Iment  1st,  session  1st,  cap.  19tfa,  ratified  Charles 
tbe  Sad,  parliament-Sad,  iesaoa  Sd,  cap.  SSad, 
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Irom  which  the  pannel  concludes,  that  the 
ybel  as  to  tbis  article  which  is  releynnt,  cannot 
D  the  couclusioo  as  to  the  punishment  be  fur- 
ther ezteuded,  than  the  penalti^  contained  b 
these  laws,  though  the  crime  should  be  proven, 
vhich  in  truth  it  caA  never  be.  In  respect 
ivbereof,  8cc, 

Sic  Subgcr^iuTf       ,  Jaiies  Gbahame. 


Jntran^ 


4th  July,  1715. 


John  Oliphant^  Alexander  Watptn*  and  BIr. 
William  Ramtayy  present  baillies  of  Dundee : 
William  Lvon^  youii[jrer,  of  0^1,  treasurer; 
and  Mr.  Thumaz  Wikan^  TiDtner,  there. 

Indicted  and  accused  ut  in  die precedentL 

Pursuer, — Sir  Jamei  Stewart^  his  Msjestie's 
Skilicttor  and  Advocate  depute. 

Procuraiori  in  Dtfence,-^S\r  Jamei  Nag- 
tnithy  Mr.  Charlei  Gray^  and  Mr.  James  Gra- 
hame^  Advocats. 

The  Lords  Justice  Clerk,  and  Commissioners 
of  Justiciary,  having  considered  the  lyhel'at 
the  instance  of  his  majestie's  advocat  for  his 
highness'a  interest,  fgainst  John  Oliphant, 
AJexander  Watson,  and  Mr.  William  Ramsay, 
present  baillies  of  the  town  of  Dundie ;  William 
Lyon,  younger,  of  Ogil,  town- treasurer;  and 
Mr.  William  [So  MS.]  Wilson,  vintner,  there, 
^nneb ;  with  the  foregoing  dei>ate  thereupon. 
They  find  the  said  pannels,  all  or  each  of  them, 
their  ffoiDf^  to  the  Cross  of  Dundie  on  the  lOtb 
day  of  June,  1714  years,  and  their  drinking  the 
Pretender's  health,  by  the  name  of  James  the 
eight,  relevant  to  inferr  an  arbitrary  punish- 
ment As  also  find  the  said  John  Oliphant 
his  cursing  king  George  in  the  terms  lybelted, 
upon  the  SOth  day  of  January  last,  leparatim^ 
relevant  to  inferr  an  arliitrary  punishment 
against  the  said  John  Oliphant ;  and  repell  the 
hull  defences  proponed  for  the  panneUs,  and 
remitt  them  and  the  lybel  as  found  relevant  to 
the  knowledge  of  an  assize. 

Sic  Subscribiturf    An.  Cockbdbns,  I.  P.  D. 

AssrsB. 

WilliaiD  Martin,  of  Harwood. 

Sir  WiUiam  Menzies,  of  Glaidstami. 

James  Dewar,  of  Fullertoon. 

Walter  Murray,  of  Halmyre,  younger. 

— ^- Warrender,  of  Lochend. 

David  Seivwright,  of  Meggatland. 
Alexander  Clark,  of  Olendarch. 
William  Hart,  merchant  in  Edinburgh. 
Laurence  Anderson,  merchant  there. 
James  Louthtan,  merchant  there. 
Joseph  Reoch,  painter  there. 
Alexander  Burton,  glazier  there. 
James  Johnstoun,  merchant  there^ 
Archibald  Campbell,  of  Racken. 
IMert  Bull,  merchant,  in  Edinburgh. 


The  above  assyse being  all  lawfully  s« 
•od  BO  objection  of  the  law  in  the  contrair. 


sworn, 


His  Majeiti^M  Advocate  Depute  for  proba* 
tion,  adduced  the  witnesses  after  deponing,  viz. 

Thomas  Dowie^  merchant,  in  Dundie,  aged  . 
twenty-six  years,  or  thereby,  married,   so* 
lemnly  sworn,  purged  of  malice,  prejudice, 
and  partial  council,  examined  upon  the  lybel 
and  interrogate,  depons.  That  upon  the  10th  . 
day  of  June,  1714  years,  between  eleven  and  . 
twelve  at  night,  the  deponent  did  see  Alexander 
Watson  and  Mr.  Thomas  Wilson,  both  pannds, . 
at  the  Cross,  at  Dundie,  with  glasses  with 
wine  in  them,  and  heard  them  drink  a  health . 
to  king  James  the  Eight ;  and  after  diinking, 
saw  them  throw  up  their  glasses  and  bottles  of 
the  wine;  and  thst  Alexaniler  Wilson,  while 
drinking  the  said  health,  was  upon  one  of  his 
knees,  snd  heard  the  said  two  persons  repeal 
the  words,  Here  is  to  the  health  of  kinp'  James 
the  Eight.     Causa  scientue  patet ;  and  this  is 
the  truth  as  he  shall  answer  to  God. 

^tc  Subteribitur^        Thouas  Dowii. 
Ad.  Cockburn. 

Alexander  Low^  merchant,  in  Dundie,  aged 
twenty -eight  years,\or  thereby,  married,  sor 
lenmly  sworn,  purged,  and  intentMrat  ut  supra  ; 
depones,  That  upon  the  lOth  of  Jone,  1714t 
about  eleven  a-clock  at  night,  the  deponent 
was  at  the  Mercat-cross  of  Dundie,  and  saw 
there  present,  John  Oliphant,  Alex.  Watson, 
Mr.  Wro.  Ramsay,  William  Lyou,  and  Mr. 
Thomas  Wilson,  pannels;  and  did  see  them, 
drink  a  health  in  glasses  of  wine,  and  heard, 
them  name  the  health,  to  be  the  health  of  king 
James  ihe  Eight,  and  did  see  a  bottle  of  wine 
or  two  thrown  in  the  air,  at  the  place  where 
the  health  was  drunk,  when  the  same  was 
named.  Causa  uientUe  patet ;  and  this  is  the 
truth  as  he  shall  answer  to  God.  And  furder 
depons.  That  he  heard  every  one  of  the  said 
five  pannells,  name  the  health  of  king  James 
the  Eight,  and  saw  them  drink  the  samen; 
and  this  is  the  truth  as  he  shall  answer  tu  God. 
Sic  Suhscribitur^        Alex.  Low. 

GiLB.  EUGT. 

Wm,  Smithy  taylor,  in  Dundie,  aged  twcntr- 
nyne  years,  or  thereby,  married,  solemnly 
sworn,  purged  of  malice,  prejudice,  and  partial 
council,  examined  and  mterrogate.  depones. 
That  upon  the  10th  day  of  June,  1714  years,, 
about  eleven  a-dock  at  night,  the  deponent 
saw  John  OKphant,  Alexander  Watson,  Mr. 
William  Ramsay,  Wm.  Lyon,  and  Mr.  Thomas 
Wilson,  pannels,  upon  the  downmost  steps  of 
the  Cross  of  Dundie,  and  sawtbem  drinking' 
healths,  and  several  healths  were  named,  and 
particularly  king  James  hii  health ;  but  does 
not  know  what  king  James,  and  does  not  know 
who  named  the  health,  nor  whither  it  was 
named  before  or  after  they  had  drunk  the  sakl 
health.  Causa  tcientut  patet ;  and  this  Is  the 
truth  as  he  shall  answer  to  Gorf. 

Sic  SubBcribitur^        Wm.  SMrm. 

H.  CilLDERWOOD, 

James   Miller^  weaver,   in    Dundie,  aged 
twenty  years  or  thereby,  unioarfied,  tolcDmljr 
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fworo,  pqiKjfedof  npifilice,  pr^udioe  »oJ  partii^l 
couocil,  examined  and  interi-ogate ;  depopes, 
That  upon  die  20th  day  of  January  last,  the 
d«p«iieBt  Moe  atandioff  at  tlie  ftiot  of  the 
stKwple of Dvndie,  whastb*  b^ila  wert  nuging 
on  oooMi«ip  of  the  tbaodEafivipg  day,  for  the 
king's  aecoarioa  to  the  threaey  the  depopeiU 
didieeJeheOlipbaDt,  paapel,  at  the  foot  ef 
the  eaii)  tteeple,  and  did  hear  liini  say  theae 
fMivds,  God  daflDo  king  Qtmf^  hia  klood; 
^SMa  wif  ntui  faUt ;  and  this  la  the  tnUb  aa 
he  shall  aeaiver  to  €Uid^  atid  declares  hs 
cannot  write. 

8ie  SubtenbUur,       J.  Hamatoh. 

4>nirem  Barrojit  servitor  1o  the  gjover  trsde, 
in  Pundie,  aijed  ibiity  years,  or  thereby,  ma- 
r^J,  BoIeoQuly  sfvori),  purged  and  interro«^at 
t(|  iupra;  depons  that  lie  was  at  the  tovrn  of 
Dqudie,  upoQ  the  20th  day  of  January  la^t, 
t^e  day  appainted  for  Thanks(;iviug,  on  ac- 
count of  bis  nutjo^ties  accession  to  the  throoe ; 
the  which  day  he  the  deponent  was  in  the 
church  yeard  at  ttiellnae  when  there  were  others 
tftat  went  in  lo  the  steeple  and  toll  the  bell, 
and  when  he  the  deponent  was  in  the  chureb 
yeard,  he  did  see  baillie  Oliphaut,  paaael, 
there;  and  did  hear  him  say,  What  did  the 
pieople  mean  by  ringing  of  the  bells  ?•  And 
thereupon  further  say,  *•  God  damn  the  king 
and  theni  both^'  and  furt|ier  depooa,  that 
befdre  the  baillie  emitted  the  foresaid  curse 
and  expression,  he  heard  the  people  tell  him, 
that  the  ringio^  of  the  bells  was  in  honour  of 
kiug  George  his  accession  to  the  tlirone ;  and 
depona,  it  was  at  the  foot  of  the  steeple  at  the 
door,  that  he  heard  people  tell  the  baillie,  on 
what  occasion  the  bells  were  rung,  and  that  it 
was  at  the  same  place  he  heard  the  liaillie  curse 
the  king  as  said  is.  Causa  scientue  patst ; 
and  this  is  the  truth  as  he  shall  answer  to 
Ood.  Sic  SubeeribUuPy  Andrew  Barson. 
Da.  Erskinx. 

'  The  Lords  Justice  Clerk  and  Commissioners 
cf  Justiciary,  ordain  the  assyse  presently  to  in- 
dose,  and  to  return  their  verdict  to-morrow  at 
tfpelve  o'clock,  and  the  haill  fifteen  to  be  pre- 
sent, each  under  the  pain,  of  100  merks. 

5ih  July,  17X5. 
Intran^ 
Joim  QlipkanU  baillie  oTDiindie. 
Ak^mnder  Watimt  baillie  there. 
Mr.  Wiltiam  Ramsayy  baillie,  there. 
WiUkan  LyoHy  younger,  of  Ogill,  trpasHrsr 
there,  abd 
Mr.  Thamoi  WiUon,  vintner  there. 

Indicted  and  accused,  ut  in  die  pracedenti. 

The  said  day,  the  peraona  who  past  upen 
the  aasyse  ef  the  said  panneUs,  returned  their 
verdict  iu  poeseuoa  ot  the  aaul  lords,  wheraef 
the  tenor  follows. 

EnnucRGH,  July  4, 1715. 
The    above  Aasyse   having  enclosed,  ^id 
eiMy^  sir  WilUaia  lleiaUs  of  Gtoidstama 


(obetbeir  cbaooeHorand  Arehibild€aoipb^ 
their  clerk ;  and  having  considered  the  IjM 
St  .the  Instance  of  his  majesties  advocate  Uf 
his  highnesses  interest  against  John  Olipbsut, 
Alexander  Watson,  Mr.  William  Raoosay,  Wil- 
liam Lyon,  and  "fUr,  Thomas  Wilson,  paooela, 
the  lords  justice  clerk  and  commissiooeri 
of  justiciary  their  interloquitor  thereon,  and 
depositions  of  the  witnesses  adduced  for  prav* 
in^  thereof,  thev  afl  in  one  voice  find  the 
lybel  proven  agamst  Alexander  W^itsoo,  and 
Mr.  Thomas  Wilson,  two  of  the  pannels,  their 
drinking  king  James  the  eight  bis  faeadtb,  plaee 
day  and  year  of  God  lybelled.  And  finds  it 
proven,  mt\  J<ihn  Ohphant,  Mr.  Wiihan 
Ramsay,  and  WtUiam  Lyon,  the  other  threa 
panneUs  did  drink  king  James's  health  the 
forsaid  time  and  place  lybelled  ;  as  also,  did  aU 
in  one  voice  ffind  the  lylel  pmven  against  the 
said  John  Olipliant,  viz.  bis  cursing  kiag 
George  in  tl>e  terms  of  the  lybel  and  interlo* 
quitor.  In  witness  whereof  thir  presents  are 
suhscribetl  by  our  said  cfaanceltor  and  derk  ia 
our  names  f>Iace  and  date  foreaaid. 

Sic  SubscriLUur,        Wm.  MxaiziEs,  Chsac. 
A.  Campbell,  Clerk. 

The  Lords  JiMtice  Clerk  and  CommissioncTS 
of  Justiciary  delay  the  coosideratwn  of  the  said 
verdid  till  Monday  next  at  nyne  o'clock. 


Intran^ 


12th  July,  17X5. 


John  Olipkani. 

Alexander  WaUon,  and 

Mr.  Wm.  Aaerroy,  baiUies  of  Dohdie. 

William  Lyon,  town  treasurer  therc^ 

Mr.  Tkomoi  Wikon^  vintner  there. 

Tlie  Lords  Justice  Clerk  and  ComuussiODers 
of  Justiciary,  hawng  considered  the  verdict  of 
assyse  returned  upon  the  5th  day  of  July  is* 
stant,  against  the  said  John  Olipliant,  A^me&o- 
der  Watson,  Mr,  William  Raui&ay,  Witliuia 
Lvon^  and  Mr.  Thomas  Ramsay,  panoels, 
Tliey,  in  respect  thereof  by  the  tnciulh  of 
Charles  Kinross,  macer  of  court,  di;(irire  the 
said  John  Olipliant,  Alexander  Watson,  aod 
Mr.  William  Ramsay,  of  their  offices  of  bsillief 
of  Dundie,  and  the  said  William  Lyou  of  his 
office  of  treasurer  of  the  said  bargb,  and  de- 
clare the  said  John  Olipbaot  ineipaMe  of  en- 
joying any  public  office  or  trust  within  the 
said  burgh,  or  within  that  part  of  Greai  Bri- 
tain caH^  Scotland,  in  all  tune  coming.  And 
declare  the  said  Alexander  Watson,  and  Ur. 
Thomas  Wilson,  incapable  of  enjoying  aoy 
public  office  or  trust  within  the  ssid  burgh  of 
Dundie,  in  all  time  coming.  And  alao  declare 
the  said  Mr.  William  Ramsay,  snd  Hillian 
Lyon,  incafNible  of  enjoying  any  public  office 
or  truat  within  the  said  mirgh,  lor  the  apace  of  • 
three  years  next  after  the  date  hereof.  Aai 
sicklyke  the  said  kirds  fine  and  amerciat 
the  said  John  Oliphant  iu  the  sunt  of  900  merls 
Scots,  and  the  said  Alexander  Watsun,  in  the 
sum  of .  100/.  Soots,  and  the  said  Mr.  Thoou 
Wilson,  in  the  91MO  of  W>  w^ks  Scotsi  mpsey 
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TAcde^Georgt  Itohertton. 


A.  r>.  ms. 


tm 


aforeMic),  to  be  paid  to  his  majesfies  receiver  | 
general  for  his  highness  use.'  Anif  ordain  the 
said  John  Oliphant,  Alexander  Watson,  and 
Mr.  Wiiiiam  ramisay^  William  Lyoii,  aud  Mr. 
Thomas  Wilson,  to  be  carried  to  the  tolbooth 
of  Edinburgh,  there  to  remain  until  the  10th 
dav  of  August  next  inclusive,  aO^  tlie  said  John 
Oltphant,  Alexander  W^atson,  and  Mr.  Thomas 
Wilson,  to  remain  thereafter'  il^  tiie  said  prison 
until  they  make  payment  of  their  said  respec- 
tife   fines;    and  ordain  the  magistrates  Of 


£dinbur|rh  to  sett  the  ^e^ns  of  the  said  Mr. 
William  Ramsay  and  William  Lvon  at  libert/ 
furth  flfthe  skid  TolboOth  after  the  said  day  ; 
and  also  to  sett  the  persons  of  the  other  three 
paonels  at  liberty,  after  elapsing^  of  die  salt! 
day,  upon  producmg  their  respective  discbarges 
of  the  said  fines  \  which  b  pronounced  fojr 
doom. 

Sic  Subicrihitur^  Ad.  CocKBURifc 

W.  C  JxOERtrooD,  OiLB.  Euor,  J  a.  Mac- 
K£NZi£A,  J.  Hamilton,  Da.  Erskine. 


492.  The  Trial*  of  Mr.  George  Robertsoj^,  Minister,  for  segleicb- 

,   ing  to  pr^  for  the  King:  1  George  L  a.  d.  1715.    [Kovr 

first  published  from  the  Records  of  Justiciary  at  Edinburgh.] 


CvftiA  JusTiciARiA,  S.  D.  N.  'RcgiB  teota  in 
pnetorio  hurffi  de  Edinburgh,  undecimo 
die  Diensis  Julii,  iiiiilesimo  septingente- 
simo  decimo  quinto,  per  honorahiles  viros, 
Adawuni  Cockburn  de  Oroiistoun  Jus- 
tictarium  Clericuna,  Dominos  Giibertuni 
Eliot  de  Minto,  Jacobum  Mackenzie  de 
Roystoiin,  Gulielmum  Calderwood  de 
Poiton,  Magistros  Jacobuoi  Hatnikon 
de  Pancaitlaad  et  Davidem  Erskine  de 
Dun,  Coromissionarios  Justiciarij  diet. 
S.  D.  N.  Regis. 

€urU  legittime  affirmatt. 

Iniran* 
George  Rohertumt  minister  of  the  meeting- 
bouse-of  KilUecbange  in  the  paroobine 
of  Logiereat. 

Indicted  and  acofsed  at  the  instance  of  sir 
David  Dairy  mple,  of  Hailes,  baronet,  his  ma- 
jesties Advocate  for  his  highnes's  interest,  fiir 
the  crime  of  not  praying  for  the  king  in  man- 
ner mentioned  in  the  criminal  letters  raised 
Sfrainst  him  (hfreatient.  Maketh  mention.  That 
whereby  an  set  made  in  the  tenth  year  of  his 
kite  miijestleHi  t^'goe,  intituled,  An  Act  to  pre- 
tentf  ttioseof  the  episcopal  communion  in  that 
part  of  Great  Britain  called  Scotland,  in  the 
eierciae  ot"  ^eir  reli0oils  worship,  and  iti  the 
Qse  of  the  liturgy  of  the  Church  of  England. 
It  is  enacted,  That  every  mintsler  and  preacher 
•s  well  of  the  Establtflhed  Church  in  that  part 
of  Great  Britain  called  Scotland,  as  those  of 
the'  Episcopal  Ctimmuntoa  protected  and  al- 
lowed by  that  act,  tfhall  at  some  time  during 
the  ekercise  of  divine  servke  in  bis  respective 
ehureh,  congregation  or  assembly,  jiray  in  ex- 
prcn  words  for  her  most  saered  majestie  queen 
Anne,  and  the  most  excellent  princess  Sophia, 
electress  and  dotcbess  'dowager  of  Hanover 


*  See  the  preceding  Case  and  the  two  ftfl- 
1o]frHig'Cases. 

t  So  in  the  Record.  It  should  be  *  protect.' 
I  have  heretfifore  advertefl  to  the  strange  fn* 
correctness  Of  the  Scots  Records,  wfakh  hotv- 
ever  1  have  thought  it  right  to  retain. 


while  living,  and  all  the  royal  family.  And 
their  excellencies  the  lords  justices  in  conncil, 
in  pursuance  of  the  foresaid  act,  upon  the  1st 
of  August  1714,  ordered,  that  hereaAer  every 
minister  or  preacher,  whether  of  the  Establish- 
ed Church,  or  those  of  the  Episcopal  CammU'- 
nion,  shall  in  his  respecti? e  ciiurcn,  congr^a- 
tioQ  or  assembly,  pray^  in  express  words  fqr 
his  roajestie  king  George,  bis  royal  biffhnaa 
the  Prmce,  and  all  the  royal  family.  Never- 
.theless,  the  said  Mr.  George  Robertson,  when 
performing  divine  publick  worship  in  his  meel- 
ine- house  at  Killiechangie  upon  Sunday  the 
5th  of  Juue,  1715  years,  neglected  and  omitted 
to  pray  in  exjiress  words  for  his  maiestie  king 
George  and  his  royal  highness  the  Prince,  and 
that  m  manifest  contempt  of  the  said  act  of 
parliament,  and  order  of  the  justices.  And 
notwithstanding  he  wju  formerly  convict  and 
amerciat  by  the  justice  court  at  Perth  in  their 
last  circuit  for  the  like  oiTence,  (for  wbich  he 
ought  again  to  be  punished  with  the  pains  oflaw. 

PttfiKfr.— Sir  James  Stewart  his  Majesttas 
Advocate  depute  and  Solieitorl 

Procuratcrt  in  Df/ence.— Mr.  James  Ora^ 
Aome,  and  Mr.  Oeorge  M'Kenzie,  Advocates. 

The  fyliel  being  read,  and  folly  debate  vitm 
voee,  in  presence  Of  the  said  lorcla,  pannell  and 
assizers,  the  lords  justice  Clerk  and  com- 
missioners of  justiciary,  ordain  both  parties  to 
give  in  their  informations  to  the  clerk  of  court, 
the  pnrsner  to  give  in  his,  botwixt  and 
Mf ednesday's  night  next  at  six  a  clock,  and  tha 
pannel  to  give  in  his,  betwixt  and  Friday^ 
night  thereaner  at  six  a  clock,  in  order  to  be 
recorded,  and  continued  the  dyet  of  the  said 
cause  till  Monday  next  at  nyne  a  clock,  and 
ordain  assysers  and  witnesses  to  attend  tbeo^ 
each  under  the  paine  of  one  hundred  merks. 

JWfy  Ulh,  1715. 
iNFOftWATioH  for  sir  Dtnid  Dahympk  df 
Hailes  his  Majesties  Adtovate, 
Aoanwr 
Mr.    Oeorge   Vobenson,    miniver   Of  Vlia 
meettng- boose  at  Kifliecbaiigie,  inthtipariili 
ofLogierete. 
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The  said  Mr.  George  Robertsoo,  being  in- 
dited (or  omitting  to  prayfor  his  majestic  kiog 
George  in  the  terms  of  the  act  of  the  tenth  of 
tier  late  majestie  qaeen  Ann,  and  the  appoint- 
ment of  their  excellencies  the  lords  justices,  the 
1st  of  Au^st  last,  as  is  at  more  length  con- 
contained  m  the  said  inditement,  which  bre* 
vitatis  causa  is  here  held  as  repeated. 

It's  needier  to  trouble  the  lords  with  any 
answer  to  the  alledgance  made  for  the  panne! 
anent  the  form  of  procedure  in  the  said  rndite- 
ment,  as  that  the  said  order,  or  appointment  oP 
the  justices,  was  not  given  out  with  the  indite- 
ment,  &c.  That  having  been  answered  in  Mr. 
Guthrie's  Case  now  depending,  and  therefore 
•ball  proceed  to  the  other  defeuces  for  the 
jpannei,  and, 

Imo.  It  was  alledged,  that  the  act  of  parlia- 
ment of  the  tenth  of  queen  Anne,  nor  the  pro- 
clamation of  the  justices,  could  not  support 
the  relevancy  of  the  inditement,  because  the 
aaid  act  only  appoints  prayers  to  be  made  for 
her  late  majestic  queen  Anne,  the  princess  So- 
phia, while  Hving,  and  all  the  royal  family. 
And  the  appointment  of  the  lords  justices 
cannot  be  lookt  upon  to  be  other  than  a  re- 
commendatiqn  to  all  concerned,  That  publick 
prayers  should  be  made  for  his  majestic  king 
George,  but  can  never  be  understood  to  be'  of 
the  nature  of  a  law  enjoining  complyance 
therewith  under  a  penally :  besides  that  no  pe- 
nalty is  contained  in  the  said  proclamation,  or 
appointment  of  the  justices. 

To  this  it  is  answered,  That  in  regain!  the 
lOTeraigne  in  law,  is  understood  never  to 
die,  so  all  acts  of  parliament  relating  to  this 
order  as  such,  are  in  perpetual  force  and  obli- 
gation till  repealed ;  so  that  the  act  of  the 
tenth  of  the  queen,  enioining  her  majestic  to 
be  prayed  for,  regairds  his  present  majestic 
king  George,  her  successor,  as  well  as  her  then 
majestic ;  so  that  the  act  is  still  in  force  till 
Tepealled,  in  ;o  far  as  regairds  prayers  for  the 
soveraigne. 

And  that  is  the  common  sense  and  under- 
standing of  the  act,  is  evident  from  this,  that 
last  year,  upon  the  death  of  the  most  excellent 
princess  Sophia,  electressl  and  dutchess  dow- 
ager of  JHanover,  the  privy  council  of  Great 
Britain  did  not  think  any  new  apt  of  parlia- 
ment necessary,  (which  mi|;ht  have  easily 
been  obtained  the  parliament  being  then  sitting) 
for  continuinfi^  the  force  and  obligation  of  the 
forsaid  act,  but  only  by  a  proclamation  ap- 
pointing bis  present  majestic  to  be  pi-ayed  for 
under  the  title  of  elector  of  Brunswick,  tho'  he 
was  not  noniinatim  named  in  the  said  act,  but 
only  comprehended  under  the  general  terme  of 
the  royal  family  ;  aud  none  never  doubted  but 
the  said  appointment  of  the  council,  after  the 
demueof  the  said  princess  Sophia,  was  binding 
upon  the  whole  subjects  under  the  penalties 
contained  in  the  forvaid  act,  as  much  as  ever 
the  act  itself  was  before  the  death  of  the  said 
princess  Sophia :  ffor,  as  has  been  above 
.|H»tieed,  the  act  of  parliament  lybelled  on,  re- 
gairdiog  pray  en  to  be  made  for  the  soveraigne, 


and  the  next  heir  to  the  crown  «nima<tR,tBd 
all  the  royal  family  in  general. 

The  proclamation  of  couocQ  importi  E9 
more  than  a  pointing  out  to  the  sobjects  (be 
person  of  the  roval  family,  that  by  the  det\)i 
of  the  princess  Sophia,  was  become  next  beir 
to  the  crowb ;  so  that  the  prodamatioo  of 
council  is  to  lie  understood  as  a  directioo  to 
those  concerned  who  the  persons  are  that  an 
to  be  prayed  for  noniinatim^  in  obedienato 
the  said  aqt  in  the  tenth  of  qneea  Add, 
rather  than  an  iiyunction  or  command  to  pnr 
for  them,  that  standinjT  already  settled  bj  the 
said  aet,  to  which  obedience  was  dae,  under  (be 
penalties  therein  oontaiued. 

And  this  sufficicnily  illustrates  the  ostore  of 
the  order^  or  appointment  of  the  lords  jostioes, 
and  also  answers  the  objections  that  are  vmk 
against  it ;  tor  the  said  appointment  of  tbe 
justices  only  directs  who  the  persons  are  tbt 
in  obedience  to  the  said  act,  are  to  beprtjctf 
for,  as  apiiears  bv  the  onler  or  appointment  of 
the  justices  itself^  coppies  whereof  are  herett 
subjoined,  which  are'  in  these  words,  afler 
having  narrated  the  claims  of  the  said  act  of 
parliament  appointing  prayers  to  be  made  fir 
ber  late  m^estie  queen  Anne,  and  the  a«i 
excellent  princess  Sophia,  and  all  tbe  ronl 
family,  then  follows  in  pursuance  of  this  ab, 
whicfi  excellencies  the  lords  justices  in  oouDdl 
are  pleased  to  order,  and  it  is  berebjr  ordered, 
That  henceforth,  every  such  minister  tod 
preacher  shall  in  his  respective  church,  coogn- 
fiction  or  assembly,  pray  in  eifpress  words  for 
bis  most  sacred  mojesty  King  George,  hii  rojnl 
highness  the  Prince  and  all  the  royal  family. 

Whereby  it  is  plain,  that  the  said  act  wis 
understood  by  the  loids  justices  to  besuUia 
force  as  to  all  effects,  seeing  their  order  ii 
founded  upon  it,  and  expressly  declared  to  bt 
iu  pursuance  of  It,  so  that  this  order  of  tin 
justices  is  not  a  new  act,  but  mly  ppttiag  i 
former  act  in  execution,  or  apiioiotisg  tfat 
manner  and  order  of  observing  the  same. 

h  was  further  alledged  for  tbe  ptoael, 
That  tbe  said  act  of  queen  Anne,  did  only  ee- 
join  the  observation  ihereof  to  the  estabiiilKd 
ministers  of  this  Church,  and  such  of  tbe  ep 
copal  clergy  as  should  take  tbe  benefite  of  the 
tolleration  grante^l  by  the  said  act :  bat  so  itiii 
that  the  pannel  is  not  in  the  terms  thereof,  he 
never  having,  as  that  act  appoints,  presented 
his  letters  of  orders  to  the  justices  of  the  past, 
and  entered  the  same  on  record  by  tbe  clerk  of 
the  said  justices,  nor  obtained  lioeaoe  m 
erecting  a  meeting  house. 

To  which  it  is  answered,  That  this  defa** 
made  for  the  pannel  is  such  a^  mctspbiacv 
quibble  founded  upon  the  contempt  aod  ne^ 
of  the  very  law,  from  which  he  can  pr«Ww 
any  right  to  preach  or  exercise  any  part  of  the 
ministerial  function,  that  no  regaud  can  be  bad 
to  it,  for  the  very  sum  of  the  defence  io  odier 
words  is  this,  that  the  pannel  cannot  be  pi* 
nished  fif)r  not  observing  one  point  of  ^^J*^ 
because  he  has  not  observed  another  partof  tia 
law,  which  he  Was  also  obliged  to  do. 
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Bat  as  sach  reaaoDiDg  can  never  pass  with 
any  penoa  of  ceminoii  UD^entandingp,  mnch 
less  Willi  the  knts,  who  at  first  /ri^ht  must  dis- 
corer  the  &lacy  and  weakness  of  such  an  ar- 
gaoaent,  so  on  the  other  hand  it  would  he  con- 
sidered, that  the  pannel,  tho  he  ongfht  not  to 
take  upon  him  the  liberty  to  preach  without 
having  first  comply ed  with  what  the  law  re- 
quires, in  order  to  entitle  him  thereto:  yet 
since  be  thought  fitt  to  neglect  that,  it  cannot 
excuse  him  if  he  take  upon  him  to  preach  or 
perform  divine  publick  worship,  from  not  oh^ 
serving  what  the  law  enjoins  him  to  do,  upon 
such  an  occasion,  vizt  to  pray  for  his  m^jestie 
king  George. 

And  if  such  a  defence  could,  with  anyafaad- 
dow  of  reason  he  admitted,  of  what  per^idoUs 
consequence  should  it  be  ?  And  how  should 
tiie  honour  authority  of  the  government  he 
trampled  upon  by  every  pretending  preacher 
who  is  allowed  upon  the  laith  of  and  in  obe- 
dience to  this  act,  to  preach  without  any  trouble 
or  mollestation?  And  when  he  is  called  in 
^uestion'for  not  observing  what  is  therein  en- 
joined, he  tells  his  judges,  that  he  is  not  obliged 
to  obey  that  act,  because  forsooth  he  has  not 
homologate  the  same  by  embracing  the  bene* 
fite  thereof,  tho'  at  the  same  time  he  has  not 
the  least  shaddow  of  a  pretence  for  exercising 
any  part  of  the  ministerial  function  within  thb 
part  of  the  islsud,  but  by  virtue  of  the  said  act : 
so  that  this  defence  being  meer  banture  and 
first  si^ht  so  choaking  to  every  man's  judge- 
ment. It  is  needless  to  insist  further  upon  it. 
In  respect  whereof,  &c. 

Sk  Subicriiniur^       Ja.  Stewart. 

Iniobmation  for  Mr.  George  Robertson 

AGAINST 

His  Majestie's  Advocat. 

The  sud  Mr.  George  Robertson  is  conveened 
ia  a  criminal  process  before  the  lord  jostice 
derk  and  oommisvioners  of  justiciars,  at  the 
iastanoe  of  his  majesties  advocate  for  bis  bigb- 
Beas  interest,  Ivbelling  upon  an  act  of  parlia- 
neot  decimo  Anas,  intituled  Act  forpreveot- 
ing  disturbaooe  to  those  of  the  Episcopal 
Communion,  &o.  whereby  it  is  provided,  That 
every  minister  and  preacher,  as  well  of  the  Es- 
tablished Church  as  those  of  the  Episcopal 
Cammunioo,  prote<^ed.and  allowed  by  that  act, 
shall  9t  some  during  the  exercise  of  divine  ser- 
vice, in  sttch  respective  church,  congregation 
or  aasombly,  pray  in  express  words  for  her 
sacred  m^je^  <|ueen  Anoe,  and  the  princess 
Sophia  and  all  the  royri  family,  and  every  such 
miaiater  or  preacher  neglecting  so  to  do,  shall 
for  his  offence,  forfeit  for  the  first  offence  the 
sum  of  %qL  aterUng,  and  for  the  second,  shall 
forfeit  and  hMse  the  benefite  of , this  act,  and  be 
decslared  iocaoable  of  officiating  as  pastor  of 
aoy  Bpiseopal  noogregattoiL  daring  the  space 
of  three  years;  as  also,  lyhellbig  upon  an 
order  or  proclaosation  of  the  justices,  eiyoining 
^  mbisten  to  sray  for  his  most  exceUeatma- 


jestie  and  flie  prince  of  Wales,  and  all  the  loyal 

family. 

Against  the  relevancy  of  this  lybel,  it  was 
alledged  for  the  pannel.  That  he  could  not  be 
convicted  upon  the  foresaid  act  of  parliament, 
nor  incurr  the  penalties  thereip  mentioned,  by 
reason  that  his  majestie  king  George  and  the 
prince  of  Wales,  were  not  by  the  act  ordained 
to  be  prayed  for,  and  the  pannel  prayed  for  all 
the  royal  family,  which  is  all  the  act  requires 
after  the  demise  of  the  queen,  and  death  of  the 
princess  Sophia. 

And  as  to  the  proclamation  of  the  justices,  it 
was  alledged,  primo.  That  the  said  proclamation 
being  no  publick  law,  by  the  form  of  all  cri- 
minal tryala,  a  copy  thereof  ought  to  have  been 
fiven  out  to  the  pannel,  or  put  into  the  clerk's 
ands  and  referred  to  aa  there  in  the  lybel, 
that  the  pannel  might  have  prepared  for  his 
defence,  neither  of  which  being  done,  he  W^a 
not  bound  to  answer. 

3do.  Although  all  the  subjects  ought  to  gite 
obedience  to  such  orders  and  proclamations  of 
the  justices,  or  the  king  and  council,  yet  such 
proclamationa  have  not  the  force  of  an  act  pf 
parliament,  as  to  particular  penalties,  unless 
where  some  laW  or  act  of  parliament  does  ai|« 
thorise  such  (penalties  to  be  inflicted  upon  the 
failzieiog  to  g}VG  obedience  to  such  orders  aad 
proclamations  of  council. 

3ti0.  As  the  pannel  is*infermed,  the  procla« 
mation  of  council  contains  no  certificatioa 
against  such  as  shall  not  observe  the  same^ 
that  they  shall  incurr  the  penalties  m  the  fote- 
said  act  of  paritament. 

It  was  anawered  by  the  pursoer.  That  the  act 
ofthe  tenth  of  queen  Anne,  in  so  far  as  oms*- 
cerns  the  prayers  to  be  made  for  the  soveraigOy 
is  still  in  force,  and  the  prpelamation  points  out 
only  the  anccessor  to  the  ci'own,  who  upon  his 
accession  is  to  be  prayed  for  in  like  manner  at 
the  predecessor,  expressly  named  in  the  act,  so 
that  no  new  act  of  parliament  was  necessary. 
And  Ibis  appears  from  the  pro^matKHi  of  the 
queen  and  council  upoi^  toe  death  of  princess 
Sophia,  whereby  his  present  m^esty  elector  of 
Brunswick,  was  ordaiuied  to  be  prayed  for 
under  that  title,  though  not  expreasly  named 
in  the  act  of  parliament ;  and  it  was  neveV  ques- 
tioned but  such  who  contrareened  this  order  of 
council  were  lyable  to  the  penalties  ofthe  aot 

But  thia  the  Iprda  will  perceive,  is  to  assM 
and  not  to  answer  either  from  hnr,  reason  or 
precedent.  The  act  of  parliament  annexes  the 
penalty  for  not  praying  for  the  Iste  queen  and 
princess  Sophia,  hut  neither  that  law  nor  aipy 
other,  so  fares  the  pannel  knows,  impowers  the 
justices  to  ofdain  the  successor  to  he  prayed  for, 
under  the  penalties  contained  in  |he  law,  apon 
such  as  should  neglect,  neither  indeed  do  the 
pursuers  alledge,  that  the  proclamation  of  the 
instices  contains  any  such  certification,  and  the 
mstaooe  given  of  tb^  former  proclamation. by 
the  queen  and  conincil  touching  the  praying 
for  his  majestie,  under  the  title  of  the  elector 
of  Brunswick  after  the  death  of  princsM 
Sephit.  is  nothing  to  th^  purpase^  unkss  an  m. 

3£ 
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'  •taqce  couM  likewise  be  given  that  a  person 
neglecting  to  pray  in  the  terms  of  that  procla- 

'  nation  had  been  likewise  convict  by  toe  sen- 
tence of  any  judicatory  within  the  united  kiag- 

<  dom,  which  the  ^orsuer  has  not  alledged  upon. 
And  therefore  this  defence  stands  relevant  in  its 
whole  heads  as  proponed. 

The  pannel  further  alledged,  that  h^  ooold 
not  be  convicted  upon  the  statute  lybelled,  be- 

'  cause  he  was  not  within  the  descnption  of  the 
tame,  neither  being  minister  of  the  Established 
Church,  nor  having  tlie  benefite  introduced  by 
the  act,  in  favours  of  the  ministers  of  the  Epis- 

'  copal  Cummunion,  and  this  seems  very  eviaent 
from  the  penalty  enacted,  that  the  persons  con- 
Ticted  upon  the  law  should  forfeit  the  benefite 

'  thereof,  which  of  necessity  mnst  pre-imply, 
that  the  party  to  be  convicted  was  intituled  to 
the  benente  which  by  the  law  he  vras  to  forfeit 

'and loose.   ' 

To  this  the  pursuers  answered,  that  the 
preaching  or  peiforming  divine  worship,  with- 
out observing  the  requisites  enjoined  by  that 
law  was  unlawful  of  itself.    And  therefore 

-the  pannel  could  not  excuse  himself  of  the  neg- 

'  lect  in  not  praying  for  his  majestic,  as  that  law 

-directs. 

Bat  this  is  not  to  argue  from  the  pursuers 

'  lybel,  to  which  the  pannel  is  called  to  answer, 
but  to  insist  on  a  new  lybell,  which  hitherto  has 

•  not  appeared ;  and  to  which  therefore  the  pan- 
'  Del  is  not  boitnd  to  answer.  The  single  ques- 
'  tion  here  is  whither  a  person  who  is  nether  mi- 
nister of  the  Estabfished  Church,  nor  intitled  to 
the  benefite  of  the  Act  of  Toleration,  is  subjected 
to  the  penalties  introduced  by  that  act,  only 
gainst  such  as  are  ministers  of  the  Established 

•  CJnurch,  or  being  of  the  Episcopal  Communion, 
lare  intituled  to  the  benefite  of  performing  divine 
worship  in  a  meeting- house,  and  its  very  ob- 
vious from  the  simple  position  wi^out  further 
arguing,  that  such  peraons  cannot  be  convict 

•  vpon  this  law,  and  the  pursuers  have  lybelled 
l(o  other.    In  respect  whereof,  &c. 

Sic  Subionbiiur^         James  GiUUABiK. 


Intrav^ 


18MJ«/y,  1715. 


Mr.  George  Robertson^  minister  of  the  meet- 
ing-honse  at  Killicbangie,  indicted  and  ac- 
cused utindie  precedenti. 

The  Lords  Justice  Clerk,  and  Commissioners 
of  Justiciary,  baving^eonsidered  the  lybel  at  the 
instance  of  his  majesties  Advocat  for  his  high- 

'  ness  interest  against  the  said  Mr.  George  Ro- 
bertson, pannel,  with  the  debate  thereupon, 

<  they  find  the  said  Mr.  George  Kobertson  pan- 
nel his  neglecting  and  omitting,  when  pub- 
lickly  performing  divine  worship,  to  pray  in 
express  terms  for  his  maieetie  kmg  George  at 
the  time  and  place  lybelled,  relevant  to  inferr 
an  arbitrary  punishment.  And  repeli  the  baill 
defences  proponed  for  the  pannell,  and  remitt 
bim  and  the  lybel  as  found  relevant  to  the 
l^nowledge  of  an  assize. 
Sk  SubserUfitur,     A».  CjocisimNB,  I.  P.  D. 


Assize* 


William  Wadddl,  merchant  in  Edinbmgb. 
Alexander  Finlayson,  merchant  there. 
Archibald  Mormy,  merchant  there. 
John  Thomson,  merchant  there. 
Robert  Philp,  merchant  there. 
James  Mitchelson,  jeweller  there. 
John  Taylor,  merchant  there. 
David  Nicoll,  merchant  tber^ 
George  Beech,  merchant  there. 
Robert^illison,  merchant  there. 
John  Miller,  merchant  there. 
John  Button,  merchant  there. 
James  Siihpson,  merchant  there. 
John  Lesley,  merchant  there. 
Patrick  Gifi«on,  merchant  there. 

The  above  assize  being  all  lawfully  swoni 
and  no  objection  of  the  law  in  the  ooDtrair. 

The  Pursuer  for  probation  adduced  the  wit- 
nesses after  deponing,  viz. 

Alexander  Robertson  of  Faskallie  aged  26 
years  or  tiiereby,  married,  solemnly  sworn, 
purged  of  malice,  prejudice  and  partial  council, 
examined  upon  the  lybell  and  interrogat,  de- 
pons  that  he  was  at  the  meeting- bouse  of  Ki]- 
liechaogie  upon  the  5th  day  of  June  last,  beiof 
a  Sunday,  and  did  hear  Mr.  George  Robertsoo 
the  pannel  pray  in  English,  and  then  preach  m 
English,  and  did  not  hear  him  pra^  that  daj, 
dunngtbe  time  of  divine  service,  io  express 
words  for  king  George.  Depons  that  he  came 
out  of  the  meeting-house  immediately  after  bs 
English  sermon,  the  pannel  being  thereafter  to 
preach  in  Irish,  and  that  there  was  no  lon^ 
time  betwixt  the  two  sermons  than  the  singing 
of  some  verses  of  a  salm,  coma  icientut  patet ; 
and  this  is  the  truth  as  he  shall  answer  to  Godi 
Sic  Subicribitur^  A.  Robebtsoii, 

Ad.  Cockbvbne. 

Jamet  Stewart^  son  to  Charles  Stewart  of 
Balleachan,  agecKfiO  years  or  thereby,  onmar- 
ried,  solemnly  sworn,  purged,  and  interrogatr, 
ut  tuprOf  depones,  that  he  was  present  at  tiie 
meeUng-honse  at  Killiechangie  near  Logienit, 
upon  Sunday  the  5th  day  of  June,  and  heani 
Mr.  George  Robertson  pannel  say  prayers  b 
English  to  his  congregation  that  day,  before  bis 
English  sermon,  and  did  not  bear  him  in  tbe 
said  prayer  pray  for  king  Georj^by  name,  the 
pannel  being  to  preach  in  Irish  in  the  afWr* 
noon,  the  deponent  came  away  from  tbe  meet* 
ing-bouse  after  the  English  sermon  was  over; 
depons  he  did  not  hear  ttie  pannel  pray  for  any 
public  penoninhis  prayers  bef^Mv  «enaoo; 
and  depons,  that  be  heard  Mr.  Robertson  fre- 
quently, and  that  it  was  hot  usual  for  bim  to 
pray  for  the  king  in  his  public  prayer  befbie 
sermon,  but  in  his  Irish  prayer  after  sermoD, 
he  has  beard  him  pray  for  kin^  Geoige  by 
name.  But  it  was  before  be  reoeiTed  aentaios 
at  Perth  in  May  last  Cauta  aeiemii^  peUt, 
and  this  is  the  troUi  as  shall  answer  to  God. 
Sic  SubKriinlur,  Jabies  SrswAXTy 

Gdlb,  Euot. 
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Maicobn  Rddf  indweller  in  Logierate,  aged 
45  years  or  thereby,  married,  solemnly 
■worn,  puvyed  and  interrtigate,  ut  supra^  de- 
poos,  Ibat  he  was  present  at  the  meeting- house 
at  RiHiecbaogie  upon  Sunday  the  5th  day  of 
June  last,  and  heard  the  panoel  Mr.  George 
RobertsoD  preach  and  pray  that  dav  in  the  said 
roeetiog-hoase.  And  depons,  that  he  heard  the 
said  Mr.  Geoige  Robertaen  in  his  prayer,  pray 
for  the  supream  in  authority  who  sits  upon  the 
royal  thron,  and  for  all  the  royal  family  ;  but 
does  not  remember  that  be  prayed  for  king 
George  by  name ;  depons,  that  the  said  sermon 
and  prayer  were  in  Irish,  and  the  said  witness 
not  understanding  the  ^nglbh  language, 
Alexander  Koss,  deputy  clerk,  was  sworn,  that 
be  sboold  faithfully  interprete  betwixt  him  and 
the  other  witnesses  in  this  process  anil  the 
court,  what  should  be  asked  and  deponed,  as 
he  shall  answer  to  God. 

Sic  SubtcribUWf  Alex.  Robs. 

Ja.  Mac&snzib. 

Adam  RM^  indweller,  hi  KiniecbaDgie,  aged 
40  years  and  upwards,  married,  solemnly  sworn, 
purged  and  inten^te,  ut  supra^  by  tire  inter- 
preter above-named,  depons  he  wjas  at  the 
meeting  house  at  Killiecliangie  the  5th  day  of 
Jane  last,  and  heard  the  paunel  JSr.  George 
Robertson,  preach  and  pray  that  day  in  Irish 
in  the  said  meeting  house.  And  depons  he 
beard  him  pray  lor  the  supream  in  authority, 
who  then  sat  upon  the  royal  thron,  and  for  all 
the  royal  family,  but  does  not  remember  that 
he  prayed  for  king  George  by  name.  Cataa 
tcitniut  pattt^  and  this  is  the  truth  as  he  shall 
answer  to  God.  And  depons  he  cannot  write. 
Sic  Subtcribituf^  Alexandeb  Ross. 
W.  CaU>erwood. 

Josief  Bahertionf  indweller,  in  Logieraite 
aged  34  years  or  thereby,  married,  solemnly 
sworn,  paiged  and  interrogate,  by  the  foresaid 
interpreter  ut  iupra ;  depons,  conformis  prse- 
cedenti  io  omnibus,  reddens  eandem  causam 
scientia ;  and  this  is  the  truth  as  he  shall  an- 
swer to  God,  and  depons  he  cannot  write. 
Sic  Snhcribitur^  Alexander  Ross. 
J.  Hamilton. 

.    t9th  July,  1715. 
Intran' 

Mr.  Gtorgt  Robtrttan, 


Indicted  and  aceosed,  ut  in  dteprsuedentu 

The  persons  who  past  npim  tfie  assize  of 
the  said  paimel,  returned  their  terdict  in  pre- 
sence of  the  said  lords  whereof  the  tenor  fol- 
lows : 

Edinburgh,  July  18,  1715. 

The  above  assy se  having  inckMed,  did  chovs^' 
James  Simpson,  merchant,  their  cheacelior, 
and  Robert  Pkilp,  merchant,  thieir  clerk,  and 
having  considered  the  lybel  at  the  instance  of 
his  majesties  advocate  for  his  highoes  interest, 
against  Mr.  George  Robertson,  pannel,  the 
lords  justice  clerk  and  commissioners  of  jus- 
ticiary their  ioterloquitor  thereon,  and  depo- 
sitions of  the  witnesses  adduced  for  provmg 
thereof,  they  all  in  one  voice  find  Mr.  George 
Robertson  not  to  have  prayed  for  his  majestie 
king  George  in  express  words,  but  finds  it 
proven,  that  he  prayed  for  the.  supream  ia 
authority  who  sits  upon  the  royal  throne,  and 
for  all  the  royal  family.  In  witness  whereot 
thir  presents  are  subscribed  by  me,  James 
Simpson,  chancellor,  and  Robert  Pbilp,  derk, 
ia  our  names,  place  and  date  foresaid. 

Sic  SubtcribUur,  -     Ja.  Siupson,  Chanc.  * 
Rq.  Philp,  Clerk, 


IntTfoC 


25MJt«/y,  1715. 


Mr.  George  Rohertton^ 

The  lords  justice  clerk  and  commisskMiers 
of  justiciary,  having  considered  the  verdict  of 
assyse  returned  upon  the  19th  day  of  July 
instant,  against  the  said  Mr.  George  Robert- 
son^  pannel,  they  in  respect  thereof,  by  the 
mouth  of  Charies  Kinross,  raacer  of  court, 
decern  and  ordain  the  said  Mr.  George  Ro«. 
bertson,  pannct,  to  desist  and  cease  from 
preaching  or  exercising  any  part  of  his  mi* 
nisterial  function,  within  the  meetm^-house  at 
Killiechangie,  or  within  any  part  ofthe  parisk 
of  Logierait,  for  the  space  of  three  years, 
*next  atler  the  date  hereof,  under  the  penalty 
of  500  merks  Scots  for  each  contravention, 
by  and  attour  observance  of  this  present  seiH 
teoce  which  is  pronounced  for  ooom. 

Sic  SubscribUur,  Ad.  Cockburnb.-^ 

GiLB.  £uoT,  Ja.  Mackenzie,  W.  Cal- 
PERWooD,  J.  Hamilton,  D.  Eriiunb.   . 
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49s.  The  Trial*  of  Alexander  Stewart,  for  maintainmg  the  Title 
of  the  Pretender :  1  George  I.  a.  d.  1715.  [Now  first  pub- 
lished from  the  Records  of  Justiciary  at  Edinburgh!] 


Ciniu  VtTOTitiABU  &  D.  N.  Regit,  Tenta  in 
praetorio  btirgi  de  Edinburgh,  Decimo 
Odavo  die  Mensis.  Julij  Miflesimo  Sep- 
tin^Dtesimo  decimo  qoiiito  Per  Hooo- 
nbiles  Viro8,  Adamum  Cockburn  de 
OrmistouD  JuskicianiDi  Clericnni,  Do- 
minos  Oilbertum  Eliot  de  Minto,  Ja- 
cobum  M'Kenzie  de  Boysloun  el 
Gulielmum  Calderwood  de  Polton,  Ma- 
gistros  JacoboiD  fiamilton  de  Panoait* 
land  et  Daridem  Ertkine  de  Ban  Com- 
■ninionairioft  Justiciarij  IXict.  S.  Di  N. 
Kegis. 

Curia  legitUmeaffirmata. 

Intran* 

Alarander  Stewart^  drover,  in  the  Brat  of 
Forth,  now  prisoner  in  the  Toibooth  of  Edin- 
burgh. 

Indicted  and  accased  at  the  instance  of 
air  Dand  Dalrymple  of  Hailes,  baronet,  bis  ma- 
jestiea  adrocate'  ror  his  higbnes  interest,  for 
the  crime  of  asserting^  the  Pretender's  title  in 
manner  mentioned  m  lua  inditement  nkM 
against  bim  tbereanent ;  making  mention,  that 
where  by  the  laws  of  this,  and  of  all  other  well 
governed  kingdoms,  the  deoyiog  and  question- 
iflg  his  majesties  jast  and  undoubted  right  and 
tine  to  the  crown  of  these  realms,  and  asserting 
Tike  same  to  belong  to  any  other,  or  owning  and 
affirming  theright  of  any  other  person  to  the  title 
•f  kin|r  of  these  realms,  and  designing  them  as 
■neh,  m  prgudiee  and  contempt  of  his  majesties 
^esaid  jnst  rightand  title,  and  challengiugand 
threatemng  his  majesties  dotifall  and  loyal  sub- 
jects with  hostile  and  invasif  e  weapons,  to  deny 
and  refuse  his  majesties  said  just  r^ht  and  title,. 
and  thdr  alledgance  to  htm,  and  to  own  the 
Mght  and  title  of  king  of  these  realms  to  belong 
to  any  other  person,  and  to  acknowledge  ailed* 
giance  to  him  are  crimes  highly  and  severely 
ponishable,  more  especially,  whereas  by  an  act 
of  the  parliament  of  Great  Britain,  made  ia  the 
6th  year  of  the  reign  of  her  late  majestie  queen 
Anne,  intituled,  An  Act  for  the  security  of  her 
majestie's  person  and  government,  andf  of  the 
saccession  to  the  crown  of  Britain  in  the  Pro- 
totapt  line,  it  is  amongst  other  things  enact^, 
that  if  person  or  persons,  shall  maliciously  and 
directlv  by  preaching,  teaching,  and  advysed 
speakihg,  declair,  maintain,  and  affirm,  that 
the  pretended  prince  of  Wales,  who  now  styles 
himself  king  of  Great  Britain,  or  king  of  Eng- 
land, by  the  name  Of  Jame«  the  third,  or  king 
of  Scotland  by  the  name  of  James  the  eight, 
hasanyri^or  title  lo  the  crown  of  these 

*  See  the  preeeding  and  following  Cana. 


realms,  every  such  person  or 
incurr  the  danger  and  penalty  oT  1 
mentioned  in  the  statute  of  Prano 
in  England  in  the  IGtb  jear  of  ihe  reipt 
of  Richard  the  second.  Vet  nevarthalns,  he 
the  said  Alexander  Stuart,  bbakiag  off  aB  for 
of  God,  and  regaird  t»  bis  majertiea  lava  ui 
aothoriff,  and  in  contempt  of  bia  joat  aad  oa- 
doubted  right  and  tido  to  the  ef«wD  of  thcss 
realms,  did  on  the  lOtb  day  of  Jme  1715 
years,  or  one  or  other  of  the  daya  of  the  ssid 
moneth,  betwixt  the  hoars  often  aad  twelve  ai 
night  or  thereby,  a  little  above  tbe  waii;[h  home 
of  Edinburgh,  on  the  high  street  thereof,  goia^ 
before  a  conaiderable  nui^ier  of  people  with  kk 
sword  drawn  in  his  hand,  floorisnin^  the  same, 
did  in  a  very  insolent  and  insulting  manner 
challenge  those'yoo  mett  with,  saving.  Whom 
are  you  for,  and  particuUrly  Wilfiana  Aytooa 
one  of  the  constables  of  the  city  of  Edinmirgb, 
asking  him  as  above  mentioned  with  hia  awoid 
pointed  at  his  breast.  Whom  are  yon  for,  are 
you  for  king  James,  and  adding  I  am  for  king 
James,  whereupon  be  was  presently  appre- 
,  bended,  and  the  day  thereafter  npon  a  precog- 
nition* of  bis  said  crime  taken  ov  the  magis- 
trates of  Edinburffb,  committed  aimf  to  their 
prison.  From  which  facts  above  ly  beUed,  he  is 
guilty  actor  art  and  part  of  the  whole  ar  one  or 
other  of  tlie  crimes  above  mentioned,  which 
being  found  proven  by  the  verdict  of  an  assvae, 
before  the  lords  justice  geifeial,  jaatiae  clerk 
and  commissioners  of  justiciary,  be  oagbt  is 
be  severely  punished.  And  partioalarlhyr  la  ike 
terms  of  the  said  statute  of  Piemoairav  ooalbna 
to  the  act  above  lybelled,  to  the  ezaanple  aad 
terror  of  pthers  to»  commit  the  hke  ia  time 
coming.— 5ic  Subicribiiur^       Jj.  l^nwisr. 

Informations  ordered. 

Jufy  19rA,  1715. 

Inpobmation  for  his  htajestHi  Aduoeate 

AGAINST 

Alexander  Stewart  drover  In  tba  Braeaf 
Forth,  now  prisoner  ia  the  Toibooth  of 
Eilioburgb. 

The  said  Alexander  Stewart  being  inditrd 
and  accused  at  the  instance  of  his  majesty's  Ad- 
vocat,  for  the  denying  and  questioning  his  ma- 
jesties just  and  undoubted  title  to  tte  crown 
of  these  realms,  and  asserting  the  name  to  be- 
long to  the  Pretender,  who  takes  to  ^msdf 
the  title  of  king  James  the  Sd  of  Englimd  sod 
Gr^at- Britain,  and  of  king  Jamea  the  eight  of 
Scotland,  and  owning  aad  affirming  the  r^t 


*  As  to  precognition  see  vol.  10,  a.  78S. 
t  So  the  Record,  we  p.  793. 
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of  the  nJd  Pretender  fbeielo.  Aad  partlmi- 
iarlj,  upon  the  act  maile  in  the  pnrNeiDent  of 
Greet  Britunin  the  Oth  yeer  of  (be  reifl^oe  of 
her  late  majettie  queen  Anne,  entitaled  An  Aet 
for  the  iecurity  of  her  mejestiea  peraon  and 
goremment,  and  of  the  auceession  to  the  crown 
of  Britnta  in  the  Proteatant  Kne,  aa  in  the  said 
inditement  more  fnll  j  contains. 

It  was  offered  in  defence  for  Ihe  jiannel, 
that  io  80  fiir  as  the  inditement  was  ionnded 

Jm  rtie  Said  act  of  parliament,  of  the  6th 
queen  Anne,  the  lyhel  did  not  aubaume  in 
the  terms  thereof,  in  regaitd  that  the  words 
of  the  aet  are,  that  if  anj  person  shall  mali- 
ckraaly  and  directly  by  (reaehio|f,  teachiocT,  or 
adrjsed  speaking,  dechur,  maintain  and  affirm, 
which  worn  are  to  he  tairen  jointly,  yet  the 
inditement  does  not  lybel  the  fkct  contamed 
therein,  to  he  done  maficioosly  and  adrysedly, 
nor  can  the  words  fyhelled  to  be  spoken  by 
the  panoel,  be  said  to  be  a  declinin|^,  matn- 
taioiog,  and  affirming. 

To  which  it  waa  answered,  that  where  any 
iact  or  worda  in  themself  ea,  and  in  the  nature 
and  propriety  thereof,  imply  maluie,  the  ad- 
dttkm  or  that  circumstance  to  a  lybel,  that 
the  same  waa  maliciously  done,  is  ahogetber 
seperflttons,  and  the  words  of  the  act  can 
nn|K>rt  no  more,  than  a  denying  of  bis  ma- 
jesties right  and  title  to  the  crown  of  these 
realms,  or  asaerting  the  same  to  M^ng  to  ano- 
ther, with  a  designe  to  deny  and  assert  as  afore- 
said,  ffbr  therein  consists  the  malice,  and  cannot 
be  otherwise  understood,  than  as  a  malicious 
reicctioB  against  the  soveraigne,  to  aay, 
that  be  has  no  right  to  govern,  or  thai  any 
other  than  he  has  a  right  to  gofern. 

9do.  Aa  to  the  words  '  declare,  maintain  and 
affim,*  the  lybel  is  sufficiently  relerant  upon 
that  bend,  seeing  whosoever  owna  aory  other 
perMo  than  bis  present  majestie,  aa  king  of 
these  realms,  does  expressly  decUre,  UAinlain 
and  affirm,  that  that  person  has  the  sole  right 
and  title  to  the  crown  of  these  realms,  and  aa 
szpressly  denys,  that  his  preaent  mqjestie  baa 
any  rurht  or  title  whataoerer,  seeing  the  exer- 
cise ofthe  regal  power  and  right  thoKlo  cannot 
be  leparate. 

It  was  furder  alledged  for  the  pannel,  that 
tbe  indictment  did  not  prooeed  in  the  terasa  of 
the  said  act  of  parliament,  the  said  act  requir- 
ing, tliat  no  person  should  be  prosecate  for 
words  spoken,  unless  information  thereof  were 
made  upon  oath,  within  three  daya  after  the 
words  were  emitted. 

To  which  it  was  answered,  that  the  indite* 
aoent  bears  expressly  that  information  waa 
tekea  thereof  by  tbe  magistrates  of  Bdinbinrgh 
the  very  next  day  afler  the  aame  happen^ 
ppon  which  tbe  panoel  waa  ifaprisoned,  and 
this  is  sufficient  to  support  the  Inditement 
in  the  terms  of  the  said  statute,  seebg  that 
theaete  af  parliament  of  Gra«l  Britein,.are 
alwayea  to  he  understood,  to  be  fully  execute, 
when  observed  in  such  manner  as  is  consistent, 
ttd  conform  te  our  forms  and  manner  of  pro- 
cedure in  the  like  caMi|  isdii  bnhig^rtidn, 


thatoolnforoMtten  atnaver  so  great  disteace 
of  time,  in  naattera  criminal,  is  admitted  against 
awf  person  in  Esffland,  except  the  same  he 
given  in  upon  oath,  the  foresaid  clause  of  the 
act  of  parliament  founded  dpon  cannot  be  un- 
derstood to  extend  forder,  than  the  fixing  a 
precise  short  time^  within  which  informatm 
shall  be  exhibite  against  persons  offending 
against  the  said  act.  Whereby  ito  plain,  that 
information  beine  given  within  the  said  space, 
in  the  manner  that  our  law  prescribes,  cornea 
fully  up  to  what  ia  required  by  the  said  act. 
And  it  were  absord  to  think,  that  an  informa- 
tion given  in  such  manner  as  to  be.a  sufficient 
ground  for  imprisoning  the  offender,  shall  not 
ateo  be  sufficient  for  founding  a  prosecotion 
against  him  for  his  ofience. 

But  further  giving,  but  not  granting,  that 
the  lybel  were  not  relevantly  founded  upon  the 
said  act  of  parliament,  yet  still  the  foet  aa 
lybelled,  n  sufficiently  relevant  open  the  ge- 
neral grounda  of  the  laws  of  this,  and  all  other 
well  governed  realms,  to  interr  an  arbitrary 
punishment,  and  his  majesties  advocat  thinks 
the  inditement  might  stend  sufficiently  rela- 
vant  upon  that  foot,  aa  well  aa  the  akova 
cited  act.    In  respect  whereof,  &c. 

^  Subkrilniur^       Ja.  9xiwabt. 

lNroiai4TiON  for  Alexander  Stvamt 

AoamsT 

His  Bfajeslles  Advocate^ 

The  said  Alexander  Stewart  is  conveene^ 
in  a  criminal  proceas  before  the  Lords  of  Jus- 
ticiarr,  at  the  instance  of  bi>  majesties  advo- 
cate lybelliug  on  the  act  of  parliament  of 
Great  Britain,  Sexto  Reginte  Ann*,  entitoled 
An  Act  for  the  security  of  her  miyesnes  person 
and  government,  &c.  Which  provided,  that 
whoever  maliciously  and  directly  shall  main-i 
tein  and  affirm,  that  he  who  now  styles  him- 
self king  of  Bngland,  bv  the  name  of  James 
the  tbi^,  or  kinff  of  Scotbmd  by  the  name 
of  James  the  eight,  hath  any  right  or  titl« 
to  the  crown,  raall  incurr  tbe  penalty  of 
Prmmonire. 

Against  the  relevancy  of  this  inditement  aa 
founded'  upon  the  act  of  parliament,  it  waa 
alledged  for  the  pannel,  that  the  lybel  does 
not  subsume  in  the  terms  thereof,  that  the 
nannell  did  maliciously  and  directly  affirm,  and 
by  advysed  speaking,  did  declare  mantain  and 
affirm,  any  person's  right  to  the  crown,  but 
only  made  use  ofthe  words  king  James,  whicli 
could  not  be  called  a  malicious  declairing  thn 
Pretender's  right 

It  was  answered.  That  the  words  lybelled  ia 
their  own  nature  and  propriety,  imply  malice* 
and  therefore,  it  was  altogether  superfluous 
to  I  vbel  that  they  were ;  and  that  the  words 
ofthe  act,  can  import  no  more  than  denying 
bis  majesties  right  and  title  to  the  crown,  or 
asserting  the  same  to  belong  to  another. 

$.  The  words  *  declare,  maintain  and  affirm/ 
need  not  expressly  be  contained  in  the  lybdi^ 
seeing  whoef  er  owns  aay  other  peison's  right 
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.  as  kiof  of  these  realiiis,i  exoept  his  present 
miyesties,  he  does  saffici^otly  declaire,  maioo 
taio  and  affirm,  that  that  person  has  the 
solemn  right. 

This  the  Lords  woald  readilv  perceive^  is 
using  a  greater  freedome  with  the  act,  than  it 
will  permitt.  The  statate  iotrodaoes  a  new 
crime,  and  the  legislator  being  sensible  that  it 
might  be  the  foundation  of  several  prosecu- 
tions, to  prevent  vexatious  and  troublesome ' 
pursuits  for  every  %ht  or  mistaken  expression, 
does  upon  this  account  fence,  the  act  with 
^veral  expressions  which. seem  absolutely  ne- 
cessary to  found  a  crime  upon  it,  so  that  these 
words  are  not  idle  and  of  no  signification,  but  |  of  the  law ;  14  sec.  *'  De  officio  pnesidis  quod 


according  to  the  diflercttt  constitiitioiisermeg, 
to  work  upon  the  mind  by  dollioff  it,  and  ask- 
ing it  less  fit  for  any  reasonable  thinking,  or  bj 
making  it  too  light  and  airy,  apt  to  redicok«i 
mirth,  which  shows  itself  either  by  appbh  gn* 
tores  or  more  foolish  rapsodes  of  the  toogQe^ 
and  this  it  is,  whioh  makes  lawieri  coo^ 
persons  in  drink,  under  the  seme  class  with  laeh 
as  are  furious  f  and  therefore  demanding  the 
same  degree  of  compassion  and  pity.  Tbis 
Gigas  in  his  treatise,  de  Crimine  Im  Ma- 
jestatis,  savs,  *'  Ebrietas  mentis  exiham  in- 
ducit,  £t  ubi  est  ebrietas,  ubi  est  furar."  And 
therefore  brings  drunkards  under  the  i 


in  order  to  found  the  crime  mentioned  in  that 
act,  it  is  necessary  that  it  should  bear,  that  the 
pannel  used  words  that  maliciously  and  di- 
rectly mantain  and  affirm  a  right  to  the  crown 
in  onpositiop  to  his  rosjestie,  which  the  using 
of  tne  words  king  Jsmes  does  not  import. 

For  if  the  legislator  had  meaned  any  such 
thing,  it  had  been  easy  where  the  statute  men- 
tions the  pretended  Prince  of  Wales,  who  now 
f  Wles  himself  king  of  England,  by  the  name 
of  James  the  Sd,  to  have  expressly  made  the 
using  the  words  of  king  James  the  3d,  or  king 
James  the  8th  criminal,  but  the  statate  means 
no  such  thing  when  it  requires,  that  it  shall  be 
maintained,  that  the  persons  who  designs  him- 
■elf  so  hath  a  right  and  title,  and  therefore  the 
defence  stands  relevant 

It  was  furder  otfered  for  the  pannel,  that  the 

ly  bel  does  not  bear  an  information  to  have  been 

given  to  a  justice  of  pesce,  within  three  days 

.  after  snch  words  had  been  spoken,  wtiich  the 

act  necessarily  requires. 

To  this  it  was  answered,  that  the  lybel  bears 
a  precognition  to  have  been  taken  by  the  ma- 
gistrates of  Edinbui^b,  the  day  after  the  words 
were  spoke,  which  is  sufficient,  and  the  acts  of 
Great  Britain  are  fully  satisfied,  when  observed 
in  such  a  manner,  as  is  consistent  with  oar 
forms  and  manner  of  procedure. 

But  this  is  still  to  turn  the  act  into  whatever 
shape  the  pursuer  pleases,  the  words  of  the 
statute  are  express  and  nniveraai  binding  in 
pursuits  of  this  sort,  and  the  law  is  not  to  be 
satisfied  in  any  other  manner  than  what  is  pre- 
scribed, and  therefore  a  precognition  is  not  suf- 
ficient, and  it  is  certain,  that  criminal  sUtutes 
nether  ought  nor  can  be  justly  extended.  And 
the  reason  why  an  information  is  required, 
seems  to  be  that  the  pannel  in  case  of  his  being 
found  innocent,  may  have  access  against  the 
informer  for  the  damnage  and  expence  of  his 
unjust  prosecution,  and  therefore  se^g  the 
lybel  bears  no  information  to  have  been  given, 
the  defence  upon  this  part  of  the  act  of  parh'a- 
meot  seems  well  founded. 

It  waa  likewise  urged  for  the  pannel,  that  at 
the  time  ly  belled  he  was  seizal  with  drink, 
which  seems  sufficient  to  exculpate  any  foolish 
expressions  he  might  have  been  guilty  of.  It 
is  certain  there  is  no  excess  a  man  can  com- 
mitt  that  brings  such  a  damp  upon  the  under- 
■taodmg,  as  that  of  drinking,  which  nerer  faiUs, 
4 


satis  furori  ipso  puniantur."  This  ground  of 
exculpation  the  pannel  ho|M  will  be  sastsised 
by  their  lordships,  especially  since  dmnkea 
expressions  are  hot  like  the  dreams  of  cbildrm 
without  daugne  and  of  no  import,  and  eter 
attended  with  folly,  bat  never  with  malice  «r 
dole,  which  is  the  substance  of  all  crimes.  And 
Churns  paragraoho  finali  qusst.  60  num.  11, 
cites  the  example  of  Pisistratus  one  of  tbe  h- 
mous  tyrants  of  Athens,  who  when  his  ciirtion 
instigate  him  to  cause  kill  a  dronken  man  for 
powering  reproches  upon  him,  on  aocoootof 
his  cruelty,  answered,  '*  non  ma^s  sed  OH 
qnnm  si  quis  obligatis  occulis  is  le  oc- 
currtsset."  The  tongue  is  an  unruly  member 
[See  p.  765]  at  any  time,  but  it  were  out  of 
measure  hard  to  make  every  idle  thoagbtks 
word  a  crime. 

The  lybel  only  concluding  opon  the  act  sextft 
ReginoQ,  there  needs  no  notice  to  be  ukes  o(f 
any  thing  else  contained  in  the  inditemeot  In 
respect  whereof,  Sec. 

Sic  SuUcribitur^         Geo.  Mackenzie. 

July  n,  1715. 
•  Tbe  Lords  Justice  Clerk  and  CommioioDm 
of  Justiciary,  having  considered  the  ly bd  it  the 
instance  of  his  majesties  Advocate  for  his  bigh- 
nes's  intecpst,  against  the  said  Alexander  Stew- 
art pannd,  with  the  foregoing  debate  there- 
upon ;  they  find  the  ly  ba  as  founded  oo  the 
act  of  the  6th  year  of  queen  Anne,  intituled  io 
Act  for  secnrity  of  her  majesties  persos  vA 
government,  and  of  the  succession  to  tbe  crow 
of  Great  Britain  in  the  ProtesUnt  line,  not  rde 
vant  to  infcrr  the  pain  of  Preemanire  meotiooe^ 
in  the  said  act,  in  respect  the  lybel  doei  not 
bear  the  information  to  be  taken  on  oath  ro  tte 
terms  of  the  said  acl^  but  finds  tbe  panoel  it 
the  tyme  and  place  lybelled,  bis  barto^  • 
drawn  sword  in  bis  hand,  and  challen^^  per- 
sons with  whom  he  mett,  to  declare  fbr  vhoffl 
they  were  for,  and  declairing  bimselftobefor 
king  James,  relevant  to  inferr  an  arbitrary  po- 
nisbment,  and  repell  the  defences  propcoed 
against  that  part  of  the  lybel  fbnod  relevaot, 
and  remitt  the  pannel  and  lybel  as  fbood  rde' 
▼ant  to  tbe  knowledge  of  an  assyse. 

Sic  SuUcribiturf    Ad.  Cockbobne,  I P-  !>• 

ASSTSK. 

John  Chrystie,  indweller  in  EdioboJf Ii> 
Henry  Burd,  weaver  there. 
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Geor]g^e  Thorborn,  impolsterer  there. 

Robert  Brown,  wig- maker  there. 

John  Bftillie,  brewer  there. 

James  Beatson,  wright  there. 

John  CUurk,  ^lasier  there. 

William  Reoch,  wright  there. 

David  RaiQsay,  merchant  ther^.  •  - 

Charles  Bruce,  glazier  there. 

Hugb  Priogle,  wig- maker  there. 

John  ThomsoD,  masson  there. 

Andrew  Tarrence,  wright  there. 

Robert  Denholm,  wright  there. 

John  HnttOD,  weaver  there. 

The  above  assyse  having  indosed,  and  no 
objection  of  the  law  in  the  cootrair. 

Ris  Majesties  Advocat,  Depute  and  Solicitor 
for  probation,  adduced  the  witnesses  after  de- 
ponmg,  vis. 

John  Orani^  merchant  in  £dinbargb,  aged 
$5  years  or  thereby,,  married,  solemnly  sworn, 
]Mirged  of  malice,  prejudice  and  partial  council, 
examined  upon  the  lybel  and  interrogate,  de- 
pont,  That  he  did  tee  the  pannel  the  time  and 
place  lybelled,  with  a  drawn  sword  in  his  hand, 
floorishing  it  towards  William  Ayton's  breast/ 
and  heard  him  repeat  several  times  these  words. 
Whom  are  vmi  for  f  but  does  not  remember 
the  words  that  William  Ayton  answered,  but 
heard  the  pannel  reply,  I  am  for  king  James. 
Cauta  fcienfttf,  he  was  standing  at  the  pannels 
back  at  the  time,  and  heard  and  saw  as  he  has 
deponed,  and  this  ii  the  truth  as  he  shall  an- 
swer to  God. 

Sic  Subicribitur^  John  Grant. 

An.  CocKBUBMk. 

William  Ayton^  merchant  in  Edinburgh, 
a^  foarty  yeai-s  or  thereby,  married,  so- 
lemoly  sworn,  purged  of  maliiie,  prejudice  and 
partial  cooocil,  examined  and  interrogate,  de- 
poos,  That  upon  the  J 0th  of  June  last  about 
eleven  a  clock  at  night,  the  deponent  saw 
Alexander  Stewart  the  pannel  with  a  drawn 
swoid  in. his  hand  upon  the  street  before  the 
coach-houses,  toward  the  Castle-hill,  with 
a  company  of  other  persons  behind  him,  and 
the  pannel  pointed  his 'sword  several  times  to- 
wards the  deponent  saying,  Are  yon  for  himP 
Are  you  for  him?  but  does  not  remember 
what  answer  the  pannel  gave  himsetf  when  the 
^leponent  asked,  whom  should  he  be  for.  Cauta 
tcientlie  patet^  and  this  is  the  truth  as  he  should 
answer  to  God. 

5ic  Suhcribitur,  Wnx*  Arroii. 

GiiB.  Bust. 


The  Lords  ordain  the  assyae  presently  to 
inclose,  and  to  return  their  verdict  to- morrow 
at  twelve  a  dock,  and  the  haill  fifteen  to  be 
present,  each  under  the  pain  of  100  merks,  and 
ordain  the  pannel'to  be  carried  back  to  prison^ 


July  idth,  ins. 


Intran* 


Alexander  Slemart,  prisoner  in  the  Tolbooth 
of  Edinburgh. 

The  said  day,  the  persons  who  past  upon  the 
assyse  of  the  said  pannel,  returned  their  Ter- 
dicl  in  presence  of  the  said  lords,  whereof  the 
tenor  fbUsws : 

EniNBUBOB^  %5th  July  171S. 

The  aboTO  assvse  having  inclosed,  made 
choyse  of  Robert  Denholme,  wright,  tu  be  their 
chi&ncellor,  and  John  Baillie,  brewer,  to  be  their 
clerk,  and  having  considered  the  l^bel  'at  the 
instance  of  his  majesties  Advocate  for  his  high- 
nesses interest,  against  Alexander  Stewart  pan* 
nel,  the  Lords  Justice  Clerk  and  Commis- 
sioiiers  of  Justiciary,  their  ioterioquitor^there- 
upon,  and  depositions  of  the  witnesses  adduced . 
for  proving  thereof,  all  in  one  voice  finds 
proven,  about  the  tyme  lybelled,  that  the  |ian- 
nel  had  a  drawn  sword  in  his  hand  flonrishing 
towards  William  Ay  ton's  breast,  and  finds  it  not 
proven,  that  he  named  king  James.  In  witness 
whereof  thir  presents  are  subscribed  by  our  said 
chancellor  and  clerk  in  our  names  place  and 
date  foresaid.  ^ 

Sic  Subscribitur,  Robert  Denholbie,  Ghanc. 
John  Baillie,' Cletk. 

The  Lords  Justice  Clerk,  and  Commis- 
sioners of  Justiciary,  in  respect  of  the  fore- 
going verdict  of  assyse,  assoihEie  the  pannel^ 
and  dismiss  him  from  the  bar. 

Sic  SubtcrUntur^   An.  Cockbdbnb,  L  P.  D. 


With  respect  to  the  allegation  (aee  p.  70^) 
of  drunkenness  in  extenuation  of  offences,  see 
in  this  Collection  vol.  15,  p.  604 ;  and  the  Case 
of  Maclaughlan,  arising  out.  of  the  Porteous 
mob^— In  p.  7d6«  1  have,  as  usual,  presnred 
the  Utinity  of  the  record.  Upon  looking  into 
Clams,  I  do  not,  in  loc.  dt,  find  any  thing 
abont  Pisbtratus.  Gigas  de  Crimme  htum 
Majestatis,  I  b^ere,  I  have  nerer  seen. 
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494.  The  Trial*  of  James  Geddes  and  John  Crawfoord  (Servants 
of  Lord  Soatheskjf)  for  drinking  the  Health  of  the  Pretender, 
and  cursing  the  King:  1  George  L  a.  d.  1715.  [Now  first 
published  from  the  Records  of  Justiciary  at  Edinburgh.] 


CoBU  Jdsticiaru,  S.  O.  N.  Regit,  tenia  id 
Pretorio  Bargi  de  Edinbur^,  7igesimo 
^uinto  4ie  meoifis  J«Kj  milletiiiio  sepiio- 
geotonao  decimo  qufnto,  Per  hooormles 
viroe,  Adftoiani  Comani  de  OmieteiiB, 
Jottidarinin  ClericiiinDoniinosGilkertwii 
Eliot  de  Minto.  Jacobam  Mackenzie  de 
Rovatonn  et  CfaMittiMi  Caldarwood  de 
Pofton,  et  Migietros  Jacobam  Baooil- 
ton  de  PancaiUaod  et  Davidem  Erskine 
de  D11D  ComminioBanoa  Justidari}  Diet. 
8.  D.N, Regis. 

Ooria  ligittiae  affinnata. 

X  &R  wi  day  anent  the  criminal  krttera  raked 
at  the  iaitaaoe  of  sir  Darid  Dalrymnle  of 
Hailes*  barone^  bis  majesties  Adf  ocat  ror  his 
najeaUea  intereat,  against  James  Geddes  and 
John  Crawlbord  serranta  to  tbe  earl  of  Sooth- 
•s^ofl — roakeina;  mentiant  That  where,  by  the 
laws  of  this,  and  all  other  well  governed  realms, 
tlie  ntlerine  of  speecbea  tending  to  excite  sedi- 
tion and  alieDat  the  affection  of  bis  majesties 
person  and  government,  by  questioning  or  de- 
nying bis  majesties  jnst  and  undoubted  right 
aM  title  lo  tM  crown  of  these  reahns,  or  by 
letting  up  or  aaserting  the  right  of  any  other 
person  thereto,  are  crimes  of  a  high  nature  and 
severely  puniahable.  Aa  also,  that  by  the  law 
of  God,  the  laws  of  this,  and  all  other  well  go- 
Tamed  nations,  the  corsinflf  of  his  majestie,  and 
imprecating  evils  upon  him,  the  corsiog  and 
inpreoating  erila  open  any  of  hia  snbjecla,  and 
threatening  evils  to  them,  for  their  just  and 
jutifal  owning  of,  and  adhering  to  his  un- 
doubted right  and  title  to  the  crown  of  these 
realms.  As  also,  the  importnning  and  presstng 
any  of  Ms  najeatiea  leidges,  to  pertake  of  the 
isid  orimei  above  mentioned,  and  violently  and 
oraeHy  beating,  cutting  and  wounding  any 
perseo,  when  in  aa  dotifiil  and  Inoffensive  man> 
«er  addMmlsbing  and  diswading  from  the  com- 
■riarfon  of  the  orines  above  mentioned,  are 
crimes  of  a  faigk  naiure,  tending  to  the  dis- 
quiet and  dishoooor  of  all  civil  and  well  esta- 
DUsbed  government,  and  severely  punishable' 
especially  when  committed  in  an  open  insolent 


^  See  the  three  preceding  Cases.  < 
t  Theeari  of  Soathesk  took  a  part  in  the 
Mellkm  Q^  1715,  for  which  he  was  attainted. 
He  escaped  to  France,  and  died  there  in  1799. 
Bishop  Burnet  (Own  Times,  vol.  1,  p.  319,  8vo 
cd.  ofl809)  relates  a  carious  anecdote  concern- 
ing kins  Jaaies  8,  when  duke  of  York,  and  an 
aarl  of  Southesk,  who  I  believe  was  grand- 
fatbtr  of  tha  knd  manned  in  the  text. 


and  insnUing^  manner  in  the  ftoe  of  Uie  sua, 
in  publick  places  of  towns,  and  ait  the  timetf 

Eublick  meetings  of  the  people,  from  tlie  neigh* 
oorhood,  in  manifest  contempt  and  defyaaee 
of  his  majesties  taws  and  authority^  to  the  scan- 
dal  and  reproach  of  all  civil  govemmoit  and 
Christian  society.    Yet  neveitheleaa,  the  said 
Jamea  Geddes  and  John  CrawfoOKH,  aefraak 
to  the  earl  of  Soutbesque,  were  gviity  aelM 
art  and  part'  of  the  haiH  or  one  or  «lber  of  tbe 
Crimea  above  mentioiied.     in  so  fiur  as,  da 
said  John  CrasKbord  and  JaoMa  Geddes,  did 
dpon  the  tenth  alt  one  or  other  of  tha  4ay<s  of 
Jane  1715  yean,  io  the  aftemooa,  eaoie  to  the 
town  of  Breechuie,  where  many  people  froa 
diflRerent  places  were  gathered  together,  ap« 
occasion  ef  the  Trinity  fair  bidden  there  tte 
said  day,  and  having  called  for  wine  out  of  the 
house  of  John  Knctt  vintner  there  to  hia  tkm 
head  in  the  pdbhe  street  of  the  aaid  town,  then 
and  then  in  the  view  and  hearfng  of  inany  p^ 
pie,  the  said  James  Geddes  and  JoIhi  Craw- 
tbord  did  drink  the  Pretender'a  health,  oodtr 
the  title  of  king  James  the  eight,  and  that  witb 
a  loud  and  aodible  voice,  thereby  netting  op 
and  aaserting  the  said  Pretender'a  right  and 
title  tp  the  crown  of  these  realms,  in  manifat 
opposition  to,  and  denyal  of  his  m^esties  jost 
and  undoubted  title  tliereto.    Aa  also,  tbe  aid 
Jamea  Geddes  and  John  Crawfoord,  or  atbcr 
of  them,  did  imprecate  many  curaea  iipoo  bis 
mijestie  king  George,  the  Presbitertans,  and  all 
the  friends  and  adherents  to  his  maj^es  jost 
right  and  title,  frequently  impteoating,  that 
God  might  damn  his  majestie,  and  tl^  derii 
might  bum  him,  and  they  or  either  of  tbeai 
prajfed,  that  many  evila  might  befal  them- 
selves, if  they  or  an^  of  them,  wnokl  not  make 
coUops  of  the  Presbtterians  and  all  his  majesMs 
friends  and  adherents,  and  make  branders  ef 
their  ribs  to  rost  their  souUs  on  in  bell,  lad 
wonid  ripe  them  up,  and  use  them  as  the  do 
the  swinci  and  many  other  such  noalicioas  er* 
preasiona,  attended  with  horrid  baths  curses  aad 
thremaninffs.'    As  also  they  or  either  of  thesi 
urged   ana    pressed  aeverals    to   driok  tbe 
foresaid  Pretender's  hralth,  under  the  tide  of 
king   James    the    eight,  publickly   boasting, 
that  they  would  go  and  drink  the  aaid  Pre- 
tender's health  under  the  title  of  kinff  Jamef 
the   eight,  at  the  Croos  of  the  said  boc]^, 
though  they  should  be  hanged  for  it ;   and  ac- 
cordingly the  aaid  James  Geddes  and  Joba 
Crawlbord,  did  go  to  the  Croaa  of  Breechia^ 
takeing  aeveral  bottlea  of  wine  with  them,  aad 
there  publickly  and  before  many  apectatort, 
did  again  renew  tha  drinking  of  tiie  aaid  Pre- 
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nder'a  bealtll,  under  tbe  title  of  kin^  James 
le  eight,  wiih  repealifcd  caries  sod  inipreca- 
ons  against  hismajestie,  and  those  that  adhere 
)  bis  just  risht  and  tHI^.  Thereafter  the  said 
ly,  the  said  James  Geddes^and  John  Craw* 
lord  went  from  the  Cross  to  the  bridpfend  of 
reecbine,  and  then  renewed  their  drinking  of 
le  said  Pretender's  health  in  manner  fore- 
lid,  under  the  title  of  king  James  the 
ght,  and  when  admonished  and  reproved 
»r  the  same  by  a  hov,  called  John  Lammie, 
m  to  Bffr.  John  Lammie  of  Littlefithie, 
le  said  James  Geddes  and  John  Crawfbord, 
id  cruelly  and  in  a  barbarous  manner,  beat 
lesaid  John  Lammie  with  their  hands  and 
«t  And  particularly  the  said  James  Gleddes 
id  cutt  and  wound  him  the  said  John  Lammie 
I  several  places  of  his  body,  with  a  durk  or 
lable  to  the  great  effusion  of  his  blood,  and 
I  manifest  danger  of  his  \}^.  And  also,  the 
ltd  James  Geddes  with  the  Ibrsaid  weapon  in 
is  hand  did  threaten  and  wound  some  who  of- 
ired  to  rescue  or  interpose  in  behalf  of  the  said 
oh  a  Lammie,  firom  which  facts  above-mention- 
i^  the  said  James  Geddes  and  John  Crawfoord 
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or  ettber  ofthem,  wereofiiilty  actors,  art  and  part 
of  all  or  one  or  other  of  the  crimes  above-men- 
tioned, which  being  found  proven  by  tbtt 
verdict  of  an  assize,  before  the  lords  justice  ge- 
neral, justice  clerk  and  commissioners  of  jus- 
ticiary, the  said  James  Geddes  and  Johii 
Crawfoord  ought  to  be  severely  punished,  to 
the  example  and  terror  of  others  to  commit 
the  like  in  time  coming,  and  the  said  James 
Geddes  and  John  Crawfoord,  being  oft  and  di- 
verse times  called  to  have  compeared  this  day 
and  place,  as  they  who  were  lawfully  cited  for 
that  effect,  lawful  time  of  day  bidden,  and  they 
not  enterand  nor  appearand,  the  lords  justice 
clerk  and  commissioner 9 of  justiciary,  deceme 
and  adjudge  the  above  named  James  Geddes 
and  John  Crawfoord,  servants  to  the  earl  of 
Sotttliesque,  to  be  outlaws  and  fugitives  from 
his  majesties  laws^  and  ordain  them  to  be  put 
to  the  horn,  and  all  their  moveable  goods  and 
gear,  to  be  escheat  and  inbrought  to  his  ma- 
jesties use,  for  their  not  compearing  to  under- 
ly  the  law  fur  the  crimes  above  mentioned^ 
Sic  Subscribitur^ 

Api  COCKBURNE,  I..P.  D*. 


Q5.  Case  of  the  King  against  Gibbon  :*  SGequge  IL  a.d.  1734 

Jpon  an  Information,  in  the  Nature  of  a  Quo  Warranto,  by  the 
King  s  Coroner  and  Attorney,  against  the  Defendant,  to  3he\r 
by  what  Authority  he  claimed  to  be  a  Freeman  of  the  Towa 
and  Port  of  New-Romney,  at  the  Relation  of  William  Jarvis. 
Tried  at  Kent  Assizes,  held  at  Maidstone,  the  6th  of  August 
1734,  before  the  Right  Hon.  the  Lord  Chief  Justice  Eyre^ 


Mr.  Smith,  IVf  AY  it  please  your  lordship, 
ad  you  gentlemen  of  the  Jury ;  this  is  an  in- 
>rmation,  in  the  nature  of  a  Quo  Warranto, 
^iost  the  defendant  Gibbon,  to  shew  by  what 
uthority  be  claims  to  be  a  freeman  of  the 
)wn  and  port  of  New  Romney,  in  this  county  : 
ad  the  infbrmation  sets  forth^  That  the  town 
ad  port  of  New  ROmney  is  an  ancient  town 
od  port ;  and  that  the  mayor,  jurats,  and  com- 
lonalty  of  the  said  town  and  port  are,  and  for 
m  years  last  past,  and  long  before,  were,  one 
ody  corporate  and  politic,  by  the  name  of 
^*y^r,  jurats,  and  commonalty  of  the  town 
DQ  port  of  New  Romney  in  Kent ;  and  t)iat 
le  office  of  freeman  of  the  said  town  and  port 
>  a  public  office,  and  an  office  of  great  tru<it  and 
reeminence  within  the  same  town  and  port, 
OQc^rning  the  good  rule  and  government  of 
be  same,  and  the  administration  of  public  jus- 
ce:  and  that  the  defendant  Gibbon,  of  thesaid 
)wn  and  port,  innholder,  on  the  '25 ih  of  March, 
1  thebevcnth  year  of  bis  present  majesty,  and 
rom Iheoce  continually,  hitherto,  at.thc  town 
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and  port  aforesaid,  bath  nsed  and  exerdsed^ 
without  any  lawful  warrant,  the  said  office,  and 
claims  to  be  (*tie  of  the  freemen  of  the  samn 
town  and  port,  and  to  have  all  the  privileges, 
liberties,  and  franchises  thereof:  of  whicli 
office  the  said  defendant  Gibbon,  for  all  tbn 
time  aforesaid,  upon  his  majesty  bath  usurped^ 
in  contempt  of  his  majesty,  and  to  the  great 
damage  and  prejudice  of  his  royal  prerogative^ 
and  against  his  crown  and  dignity :  wbereiqpoa 
he  prajw  process,  && 

To  this  the  defendant  has  pleaded,  that  th» 
said  town  and  port  is  an  ancient  town  and 
port,  and  the  office  of  freeman  thereof  a  publiio 
office. 

And  says.  That  thfe  late  queen  Elizabeth,  br 
her  letters  patent,  dated  at  Northaw,  the  4tn 
of  Angust,  in  the  5th  year  of  her  reign^  did  will 
and  grant  thatthe  barons  and  inhabitants  of  the 
said  town  and  port  (who  before  that  time  bad 
been  incorporated,  by  the  name  of  jurats  and 
commonalty)  should  for  ever  after  be  one  body 
incorporate,  by  the  name  of  may or^  jurats,  aud 
commonalty  of  the  town  and  ftort  of  New 
Romney. 

3F 
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And  that  they,  and  their  raqceaion,  and  all 
other  the  baroDs  and  luhabitaDti  of  the  laid 
town  and  port,  their  heirs  aod  aooeessora, 
should  for  ever  after  be,  in  all  matters  what- 
ever, as  free  as  the  mayor,  jurats,  and  com- 
monalty of  the  town  and  port  of  Sandwich,  or 
any  other  town  and  peri  of  her  said  Cinque 
Porta. 

And  the  defendant  bv  his  plea  further  sets 
forth  a  custom  in  Sandwich,  one  of  t^e  said 
Cinque  Ports,  that  if  a  man  marries  thedaiu^h- 
ler  of  any  freeman  of  that  town,  snch  dau|§^bter 
being  bom  after  the  swearinff  and  admission  of 
her  father  into  the  oflElce  of  freeman,  and  hang 
resiant  aod  inhabitincf  within  the  town,  has  a 
right  to  be  sworn  and  admitted  a  freeman  of 
Sandwich. 

And  alleges  the  like  cnstom  in  Dover,  ano- 
ther of  the  Cinqne  Ports. 
.  And  that  the  sole  right  of  swearing  and  ad- 
mitting freemen  of  New  Romney  is,  and  at  the 
time  of  swearing  aod  admitting  of  him,  the 
said  John  Gibbon  was,  m  the  mayor  and  jurats, 
or  in  the  mayor  and  any  two  jarats. 

That  the  defendant  Gibbon,  on  the  1st  of 
Hay,  1737,  married  Elisabeth  Smith,  daugh- 
ter of  William  Smith,  a  fkveman  of  the  said 
town  and  port ;  and  thereby,  and  by  virtue  of 
the  said  letters  patent,  became  entituled  to  be 
•worn  and  admitted  a  tn&auM  of  the  saiil  town 
and  port;  and  havug  such  right  and  being 
so  entitled,  was,  on  the  96th  of  March  Iwt, 
sworn  and  admitted  by  John  Coates,  the  then 
mayor,  and  Humphray  Wightwick  and  Ed- 
ward Batchelor,  then  two  of  the  jurats  of  the 
said  town  and  iiort.  being  there  assembled  in 
doe  manner  for  that  purpose;  by  reason  of 
which  he  says,  he  is  a  freeman. 

The  fcmg  replies,  That  Gibbon,  by  marrying 
the  said  Elizabeth  Smith,  did  not  become  en- 
tjtoled  to  be  aworn  and  admitted  a  freeman. 

To  whicli  there  is  a  demurrer,  for  the 
oninion  of  the  Court  upon  the  words  of  the 
charter. 

So  that,  gentlemen,  the  first  issue  yon  are  to 
trv  is,  whffther  the  sole  right  of  swearmg  and 
admitting  freemen  of  the  town  and  port  of 
New  Romney  be  in  the  mayor  and  jurats,  or  in 
fhe  mayor  and  any  two  jurats :  andf  if  we  prove 
to  y(^u,  that  the  commonalty  have  alwaya  had 
and  exercised  a  eoncurrent  right  with  the 
ma  vor  and  jurats,  yoii  will  please,  gentlemen,  to 
find  finr  the  long. 

Mr.  AfortA.  Hav  it  please  your  lordship,  and 
you  flentlemen  of  the  jury ;  I  am  counsel  for 
the  defendant  Gibbon.  You  observe,  by  the 
opening,  that  this  is  an  bfonnation,  in  the  na- 
ture of  a  Quo  Warranto,  against  him;  to  shew 
by  what  authority  he  claims  to  be  a  freeman 
of  New  Romney:  aod  the  only  pointa  that 
eome  before  you  now  to  be  tned,  are,  first. 
Whether  the  nght  of  swearing  and  admitting 
freemen  of  this  corporation  be  in  the  mayor 
and  jurats,  or  in  the  mayor  and  two  jurats  T 
And,  secondly.  Whether  the  defendant  Gib- 
bon  has  been  duly  sworn  and  admitted  a 
ffeenanr   Thare  being  a  demurrer  as  to 
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the  right,  that  is  to  be  ditMiwinail  bj  thi 
judgeaof  theoourtof  King'a-beocb:  ssdn 
order  to  make  out  this  rights  we  shall  pndiiee 
to  you  the  books  of  the  corporation,  as  wctt« 
living  witnesses;  whereby  it  will  appear,  tbu 
the  right  of  swearing  and  admitting  fieeaMB«f 
this  oorporetion  is  in  the  mayor  and  jniiti,  m 
in  the  mayor  and  two  jurats;  and  diat  ercrj 
one  of  the  present  meouiers  of  the  corpontios 
was  sworn  and  admitted  by  the  nayer  sad ]«> 
rats,  or  the  mayor  and  two  jorata:  and  by  m 
entry  in  the  same  Inioks  it  wdl  likewise  s^pev, 
the  defendant  was  duly  sworn  aodadauttedi 
freeman ;  and  when  this  appean,  gentfeawi, 
you  %vill  find  a  verdict  for  the  defendant 

M/.  Lacy.  Mr.  Weliard,  j^ease  to  prodsn 
the  corporation  books.  (  W  hich  were  pfoditead 
accordingly.) 

Sorj.  DarndU  My  lord,  we  insist,  the  Nk 
right  of  admitting  and  swearing  freemn  of 
this  corporation  is  not  in  the  mayor  and  jonti, 
but  in  the  mayor, jurats,  add  commonaUy. 

L.  C.  J.  Eyre.  Jt  ia  swearing  and  admitliiy. 

Seq.  BameU.  Gibbon  being  called  so  ^ 
the  court  of  King's-bencb,  to  shew  by  wbit 
authority  he  claimed  to  be  a  freeman  sf  tin 
town  and  port  of  New  Romney,  has  ( 


Romney, 
and  tberd»y  waived   the   foundatXMi  of  his 
cUim. 

X.  C.  /.  What !  Is  that  waivrngit?  WInt 
concerned  his  right  comes  not  now  in  imc, 
and  was  left  undetermmed  by  Ihe  Coart.  If 
he  had  a' right,  the  question  4s,  Whether  be  be 
duly  admitted  f  And  in  order  to  that,  he  waA 
be  elected ;  And  then  tlie  question  is.  Whether 
he  be  admitted  according  to  the  ooosdtotioof 
of  the  town  and  port  of  New  Romney  f 

lleij.  DarneU.  My  kird,  a  right  ii  hen 
claimed  by  thedefimdant;  I  have  a  rirtthy 
marrying  a  freeman's  daughter ;  and  if  I  baft 
a  right,  the  queation  is,  as  to  the  method  ef 
comin j^  to  this  right.  The  defendant  sayi,  the 
sole  right  of  swearing  is  in  the  msyor  v^ 
jurats :  But  we  say,  thouj^h  they  have  a  n^ 
the  whole  body  must  admit,  though  the  ivetf* 
ing  be  by  tlie  mayor  and  jurats. 

L.  C.J.  Swearing  and  admitting  is  the  ww 
thing,  brother  Darnell.  Where  a  man  is  chosen 
mayor  of  a  corporation,  the  swearing  aod  ad* 
mitting  him  is  the^  same  thing.  All  pcnooi 
are  admitted  by  awearing,  ano  takmc  tbeoith 
is  the  admission.  A  man  admitted  if  to  he 
sworn :  and  there  ia  no  corporation  in  tbekioT 
dom,  but  where  swearing  and  admittiag  if  the 
same  thing ;  and  yet  you  would  make  then 
two  distinct  acts. 

Mr.  Liuy.  We  shall  prove  to  your  VkM§ 
and  the  ^ury,  that  the  sole  right  of  sreeritf  . 
and  admitting  is  in  the  mayor  and  jurtts:  in 
tlie  first  instance  we  ahaU  shew  la  is  1679, 
Peter  Martk  was  adnutted  and  sworn  by  the 
mayor  and  jurats. — Read  the  entry  of  the  8th 
of  March,  1679. 
Witness  sworn  to  prove  an  Assembly-book. 

L.C.J.  I  think  it  proper  to  be  rsad  aii 
Cotirt-book. 


805] 


upon  a  Qmo  PTamiito. 


A.  D.  17S4. 


[8M 


Auoeiatetmhi 

**  March  8,  1679.  RomMy.  At  m  comiiMNi 
•ttonblj  of  the  mayor,  jiiTatt,«ii4  ooannooalty 
of  the  town  aiMl  port  of  New-Romocj,  in  ttie 
comnioo  plaoe  bdd  there,  89  Car.  8,  Prewot, 
John  Hoot,  mavor ;  Thomas  Darrant,  John 
Maacall,  John  Cookman,  William  Green,  and 
Mr.  Isaac  RiUlon,  freemen  of  the  said  town  ^ 
Peter  Blartio  an  inhabitant  of  our  member  of 
OrieelOD,  m  Old  ftomney,  was  elected  a  free- 
man ;  and  this  aasemMy  doth  appoint  him  to 
be  simni  a  Axeman  by  the  mayor  and  any 
two  jmrataof  this  corporation." 

X.  C.  /.  Peter  Martin  elected  and  sworn, 
53  Car.  9, 1679. 

Mr.  JliantL  Now  read  his  admission  and 
swearing. 

^  At  the  court  holden  before  John  Hunt,  the 
msyor,  and  jurats  of  same  port,  15  March, 
1679,  PMer  Martin  testified  his  free  consent 
for  obserring  the  orders,  chaiters,  and  ordi- 
nances, dec  of  the  Cinque  Ports,  and  of  this 
town  in  particular ;  and  is  hereby  decbred 
and  admitted  a  fVeeman  of  this  corporatioo ; 
and  took  the  oaths  appointed." 

Mr.  Laev.  Read  the  entry,  foL  738,  of  Ste- 
pben  Bieirs  admissioo. 

ifMomsfercadss 

**  New  Romney.  Whereas  the  mayor,  jurats, 
and  couamonalty  of  the  town  and  port  of  New 
Rosan^  aforesaid,  at  their  common  assembly, 
boldea  in  the  common  place  of  the  said  town 
and  port,  did  elect  and  choose  Mr.  Stephen 
Brett,  bemg  free-bora;  Thomas  Short,  born 
at  Smeeth  in  the  county  of  Kent;  Robert 
Easlon,  bora  at  Battle  in  the  county  of  Sussex ; 
and  John  Coates,  |;rasier ;  all  free-born,  to  be 
freemen  of  the  said  town  and  port,  the  15th 
day  of  May  last :  Now  be  it  remembered,  that 
at  a  court  of  record  holden  In  the  Ouil  Jhali 
ef  the  same  town  and  port,  this  Sd  day  of  De- 
cember, Anno  Domini  1694,  the  eaid  Stephen 
Brett,  Thomas  Short,  RobertEastoo,  and  John 
Coatea,  testifying  their  free  consents  tor  the 
observing  and  maintaining  the  charters,  fran<- 
chisea,  decrees,  privilegm,  customs,  and  usages 
of  the  Cinque  Ports,  two  ancient  towns,  and 
their  members,  and  particularly  of  this  town 
and  port  of  New  Romney,  hare  severally  taken 
the  oaths  of  freemen  of  the  same  town  and 
port  according  tothecustomal  there,  and  are 
admitted  Into  the  franchises  of  the  town  and 
portaibrssaid;  and  did  also,  at  the  same  tioM, 
acre  take  the  several  oaths  appointed  by  an 
aot  of  parliasDent,  intituled,  An  Act  for  abro* 
gating  the  Oaths  of  Allegiance  and  Supremacy 
end  appomting  other  Oaths,"  dec 


Mr.  Marih.  Read  the  entry,  fol.  770. 


At  acourt  of  record,  hoMcn 

'  the  sasse  town  and  p 

the  16th  of  May,  16M.    Whereas  the  mayor, 

lassemb* 
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irth  of  March,  1697,  did  elect  Robert  Maseall, 
free-bora,  Thomas  Lancaster,  and  Thomae 
Edwards,  free-bora;  having  testified  their 
free  consents  to  obeerve  the  ancient  orders, 
charters,  ordinances,  &c.  were  then  admitted 
into  the  freedom  of  the  said  town :  Be  it  re- 
membered, that  the  said  Robert  MascalH 
Thomas  Lancaster,  and  Thomas  Rdwards, 
baf  ing  testified  their  free  consents  to  observe 
the  oHers,  6bc.  aforesaid,  have  taken  the  oath, 
accprding  to  the  cootomal,  wmI  are  admitted 
into  the  muichises  of.  the  town  and  port  aforo* 
said,  and  took  the  several  oaths  appointed" 

L.  C.  /.  A  court  of  record,  and  this  court 
held  before  the  mayor  and  jurats. 

Mr.  Marth.  My  lord,  there  isnotawngle 
member  of  the  corporation  but  is  swora  in  tbia 
manner. 

Seq.  Darnell.  We  admit,  my  lord,  that  no 
man  can  be  sworn  but  by  the  mayor  and  jurats  ; 
but  none  but  freemen  can  consent  there  shall 
be  freemen  among  tbem.       ' 

L.  C,  J.  If  the  precedento  are  admitted  by 
the  other  side,  there  is  no  occasion  for  proving 
tbem. 

Mr.  Manh,  My  lord,  if  they  admitthem  ao^- 
cording  to  the  last  entry,  there  is  no  occasion ; 
but  if  not,  it  is  necessary  to  call  a  living  wit- 


X.  C.  J.  It  is  all  one  to  me  what  you  do. 
It  is  admitted  on  all  sides,  there  are  many  of 
t^ese  entries  since  1679. 

Mr.  Marsh.  Read  the  admission  of  IsaaiO 
Rutton  and  others,  7  February,  1708. 

Anoeiate  reads : 

««  New  Romney.  At  a  court  of  record  holdcii 
no  the  Guildhall  of  the  sadne  town  aild  port, 
the  7th  of  February,  1708.  Whereas  th« 
noayor  and  jurats,  at  a  common  assembly,  elec^ 
ed  the  several  persoils  following:  Beitremein- 
bored,  the  persons  under-written,  teitifving 
their  consents  to  obsert e  the  andeot  orders, 
See.  have  token  the  oaths  of  fireemcn,  and  are 
admitted  into  the  freedoms." 

X.  C.  J.  Who  are  the  people  adnutted  f 

AMtoeiate  reads : 

**  Isaac  Rutton,  John  Bassett,  John  Minnie, 
John  Tooke.'' 

Mr.Iocy.  Now  tain  to  fol.  100.  Rsddtbe 
adoiission  of  Nichobs  Durrani,  and  othen. 

.^diMctale  reads : 

•«  June  IS,  1715.  Whereas  the  mayor  and 
jurats  did  elect'Nicholas  Durrant,  Isaac  War- 
ren, Daniel  Waiquin,  and  John  Cosby,  to  be 
fieesBen:  Be  it  remembered,  that  they,  lestiQr- 
ing  their  consent  to  obosrve  the  ancient  orders, 
dec  are  admitted  into  the  freedoms  of  this  tows 
and  port,  and  took  the  several  oatha  appoiatad, 
and  sabscribed  the  dechuratioo  foUowing." 

Mr.  KnomUr.  Read  the  adminoii  of  John 
Widcomb,  and  RichanI  Howard,  foU  116. 

jfnoctsie  reads: 
August  96, 1717.  Whereas  the  mayor  and 
ls,atthatast€omaMBa8aembly,  did  eieoi 
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ibe  several  p^noiuL  wboie  name*  are  hereaota 
subscribed,  to  be  ireemen:  Be  it  remembered, 
tbi^.  26tb  of  August,  1717,  ibe  persons  under* 
ii|ntteq,  testifying  their  consent  to  observe  the 
'  ancient  orders,  6«;.  and  takioff  the.oatba,  are 
admitted  into  ibe  freedoms  of  this  town  and 
port.  **  John  Widcomb, 

**  RicHAan  Howard." 

Mr.  Marsh.  Turn  to  fol.  125.  Read  the 
admission  of  Thomas  Wilson. 

Associttttre^A6: 

*»  November  18, 1787.  Whereas  the  ro»vor, 
^rats,  and  oommonaltjr  elected  Thomas  Wil- 
son, within  this  town,  to  be  a  freeman :  Be  it 
remembered,  that  he,  testifying  his  consent  to 
observe  the  ancient  orders,  &c.  and  taking  the 
path,  is  admitted  into  the  freedoms  of  this  town 
and  port. 

'<  Born  at  Lydd  in  Kent.'' 

-  Mr.  Laey.  Now  read  the  admission  of  Wil* 
liam  Gray,  the  7th  of  June,  1731. 

"  June  7»  1731.  Whereas  the  mayor  and 
jurats,  at  the  last  election  of  mayor,  did  admit 
William*  Gray,  a  freeman :  Be  it  remembered, 
that  be,  testifying  his  consent  to  observe  tbp 
ancient  orders,  &c.  has  taken  the  oath,  and  is 
admitted  into  the  freedoms  of  this  town  and 
port." 

Mr.  Marth.  My  lord,  we  submit  oar  caae 
here. 

Serj.  Darnell,  The  word  '  admitted'  i»nsed 
both  at  the  common  assembly 

X.  C.  /.  But  only  there  in  that  instance. 

Serj.  Darnell.  May  it  please  your  lordship, 
ud  you  pfentlem^n  of  the  jury ;  1  am  for  the 
(ing  .a|2pains|  Gibbon :  and  this  issue  is  onl^  a 
part  of  a  question  in  relation  to  the  franchises 
and  privilegOB  'Of  the  town  and  port  of  New 
Aomneyi  where  of  late  there  have  been  many 
iAicit  practices  in  order  to  OYerthrow  the  con- 
Biitutions  of  the  toffn ;  and  Unreiiyon  applica- 
tion was  made  to  the  Court  of  KingVbencb, 
in  two  several  causes,  against  Gibbon  and  Dar- 
by, who  were  to  bhew  by  what  authority  they 
claimed  their  freedoms  ;*  and  they  insisted  they 
had  marriea  the  daitghters  of  freemen,  and 
therefore  had' a  rij^lit  to  their  freedoms;  and 
ako  against  one  Wigfltwick,  who  was  to  shew 
by  what  atitliority  he  claimed  to  be  mayor  of 
New  Romney. 

Gentleneo,  the  deetion  of  the  mayor  de- 
pendtog  on  the  right  of  Gibbon  and  Darby,  the 
iJdurt,  fy  rule,  directed  the  information  against 
Gibbon  first  lo  be  triad  ;  andif  he  had  norigbt. 
Darby  was  to  lake  the  fote  of  that  trial,  and  to 
disclaim. 

,  Gentlemen, » the  election  tamed  upon  the 
ri£rht  6f  Gibbon  and  Darby,  if  this  isane  be 
found  for  them,  then  Wightwick  is  the  mayor. 
Bat  iAstead  of  coiping  to  the  question,  Whe&jer 
a  man  His  a  fight  to  a  freedom  by  marrying  a 
freeman's  daughter?  they  have  dttnurred: 
and  now  the  question  is,  Who  is  to  admit  the 
fraetaenP  and  i  humbly  af^rebdid*  nay  Im^ 


Caie  qfJokn  GiUwp 


(sn 


vidhere  a  number  of  freemen  iiav«  Um  fraedon 
of  a  town,  nobody  can  he  let  in  without  their 
consent;  for,  if  the  mayor  and  jnrala  ace  to 
admit  solely,  they  may  set  op  as  inaiiy  free- 
men as  they  please. 

My  k>rd,  and  gentlemen  of  the  jnry»  the  b« 
instances  they  have  produced  out  of  the  assem- 
bly-books, are,  I  humbly  apprebeod,  vcfy 
strong  in  our  favour ;  for  it  appears  from  (bsae 
instances,  that  when  the  body  iinve  ngieed 
upon  the  choice  of  a  freeman,  the  mayor  and 
jurats  swear  him ;  and  I  take  the  awcmng  to 
be  a  thing  of  coorae;  but  the  admiaaian  is  in 
the  whole  body,  as  appears  by  every  iostaaco 
they  hare  read.  A  n-eeman  is  e)ec(M  by  tbe 
mayor,  jurats,  and  commonalty,  and  llien  be  is 
ordered  to  be  sworn  in  by  the  mayor  nttd  jonils: 
sure  there  can  be  no  doubt  in  the  ^uestioo. 
Swearing  and  admitting  I  take  to  be  ikm  aaoe 
thing;  ttiey  are  synonymous :  wUhoul  swear- 
ing no  man  can  be  admitted ;  but  the  awcniiaf 
does  not  admit.  Suppose  twonty  4recnHa 
sworn  in^by  tbe  mayor  and  jiiralSy  the  fraa- 
ehise  of  the  town  is  worth  notbing-r-  • 

L.  C.  J.  You  take  admitting  to  be  tb«  eleo> 
tion ;  it  is  not  so :  but  admitting  to  the  ekcreiss 
of  the  right.  Admitting  is  not  ooniorriog  tbe 
right*  The  defendant  has  a  rtgl^t  by  lii«  mar- 
riage :  admitting  must  be  ct)A«tnifed  tbe  re- 
ceiving him  into  the  office,  Hud  admittib|r  lun 
to  the  exercise  of  that  right,  and  thefn&rs  is 
synonymous.  You.  go  ayM>n  a  wrooff  tsane; 
who  were  the  persons  intitttled  lo  namsitinfr 
the  oath  of  office? 

Serj.  DameiL  Admission  gives  tbe  right. 

X.  C.  /.  J  think  it  would  be  proper  loadnil 
tbe  issue  to  be,  Who  ought  to  admiaiater  Ihi 
oath  P^I  don't  understand  the  cuntoma  of  tbe 
Cinque  Porto. 

Serj.  Darnell.  If  sworn,  whether  duly  sSeGl- 
ed?  or  it  signifies  nothing. 

X.  C.  J.  Suppose  Gibbon  to  have  a  nght;aB 
oath  administered  to  a  man  that  haa  oo  ngkt  n 
of  no  avail :  a  man  must  have  a  right  to  an 
office,  and  nwat  be  admitted  into  that  office  bf 
awearing ;  and  the  quentiaa  now  ia«  Who  is  to 
administer  that  oath  f  ^• 

Serj.  DameU.  We  are  to  aiip|Mrt  the  n|^ 
of  the  whole.body  to  elect  and  adntt;  or  ^ 
Court  of  lUng'a-benoh  wiU  think  this  natter 
not  tried. 

L.fi.  J.  The  Court  of  SLing'a.h«;nch  weoid 
think  nse  a  triffieg  follow  to  try  tfie  right  ef  Ibe 
electbn. 

Serj.  DamdL  Tbe  rule  ia,  tlmt  Gib» 
bon's  issue  should  be  tried  first,  and  Dsibf 
abide  the  fote  of  that ;  lo  which  they  faafedt* 
mnrred. 

Serj.  Bayne$.  Uay.it  pleaee  your  Iwdilii^ 
and  yuu  gentlenaen  of  the  jnrjf ;  I  aaa  aba  of 
counsel  in  this  case  for  the  king.  The  ssase 
of  the  Court  of  Kiiig's-bench  was,  in  refatkm  to 
a  right  set  up  by  Gybbao  «ndDmhy  ;  anil  (be 
qneaticto  was,  Whether  a  pemaa  saanyay  a 
freaman's  danghter  waa  intitoMte  bbfrce- 
dotti?Andthe€barti 
pekcipi^y  to  he  tried  {  wni  to  \ 
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a  the  irli^et  If  Gikboft  and  Dariiy  had  a  right, 
VYig^li t %i  ick  was  to  b«  mayor  $  if  not^  then  EIIob 
iras  to  be  mayw.  But  they  bat «  evaiiad  this 
{ucrstioo ;  BDd  when  ao  issue  was  tendered  to 
try  the  right,  th^y  demarred ;  and  thereby  the 
iple  reastio  of  grant iog  these  informations  is 
entirely  eluded :  and  now  the  question  is,  Whe- 
ther ilie  sole  right  of  admitting  freemen  belongs 
le  the  cor^ration,  or  to  the  mayor  and  jurats, 
M*  to  the  mayor  and  two  jurats  ?  Bat,  geo« 
tlenien,  weeootemi  that  the  right  of  adndssioo 
is  in  the  court  of  assembly. 

The  geatlemeu  of  the  othtf*  aide  have  pro- 
duced same  instances  to  thaw  the  right  to  be 
in  the  mayor  and  jurats,  and  that  dey  have 
aeoordiiiffly  taken  opon  tben  to  swear  in  some 
penoDs,  tad  flwearing  is  a  eompMon  ot*  the 
person's  right  to  be  admitted. 

My  lord,  the  admission  of  freemen  Js  to  be 
made  on  Lady -day :  after  the  election  the  bell 
tolls ;  and ^  the  persons  having  a  right  come 
before  the  general  assembly,  and  say,  tfaey 
claim  to  be  ad«ltl^  fdr  Servitude,  er  as  fr«e- 
bom,  ^Iec.  And  they  judge  of  these  facts,  and 
thereupon  sdmit;  though  the  freedom  isaot 
CMBpleled  tiU  the  person  be  sworn. 

Gentlemte,  the  erulenoes  the  other  aUe 
have  praiuced  go  no  higher  than  1679 :  whare- 
as  we  have  instances,  long  before  that  time,  of 
admissions  by  both ;  and  a  new  institution, 
lately  practised,  we  humbly  hope  shall  not  set 
aside  an  aodeat  custom.    SirAnge  I   that  this 

Cwer  of  admitting  shouM  be  ia  a  part  sf  the 
iy !  a  raayar  and  two  jurats  eannot  admit, 
contrary  to  the  general  assembly ;  when  they 
hare  approted  a daim,  the  right  is  to  be  com- 
picied  by  swearing  before  the  mayorand  jurats. 
Tber  are  two  dntioet  rights ;  and  we  shall 
produce  to  your  lordship  and  the  jury  unqoes« 
tionable  instaneet,  that  this  is  tlie  constant  use, 
for  the  persaos  ckmuing  to  be  freemen  |o  make 
out  their  right  to  the  assembly,  and  aflorwards 
to  be  sworn  by  the  mayor  and  jurats.  A  high 
constable  is  nam^d  by  the  justices  mi  sessions, 
and  then  isieot  b^  them  to  a  jostiee  of  peace 
to  be  sworn  ;  as,  m  thopresent  case,  a  freeman 
is  elecied  by  the  common  assembly,  and  then 
is  sent  to  the  mayor  and  juriits  to  be  8#om : 
and  therefore,  gentlemen,  we  hope  yon  wiM 
find  a  Tenhct  for  the  king. 

Mr.  Wynne.  My  lord,  the  shigle  qoestion 
before  the  Court  of  Kiog's-bench  was,  Whe- . 
ther  Gibbon  and  Darby  had  a  right  to  freedoms 
by  marrying  freemen's  daughters?  By  the 
rules  of  practice,  it  is  impessible  for  any  part 
of  this  question  to  come  before  this  Court ;  the 
subsequent  proceedings  jn  the  Crown-office 
must  shew  this ;  and  nothing  could  be  done 
by  the  Court  of  Kiog's-bench,  the  pleadings 
b^ing  brought  into  the  Crowa.-office  aflter  the 
terui. 

My  lord,  it  is  endeavoured  by  thegantlemen 
of  the  other  side  to  take  away  the  distinction 
between  tlie  admission  and  swearing;  and  it  is 
true,  they  are  by  distinct  baOtea, 

Qcotteaaea,  the  claim  is4hift  «a  be  made  to 
thegesesalaaoMBbly  on  Lndy-thiy,  on  toMng 
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a  bell:  when  that  has  been  coo^e^od,  and 
altowed,  and  admitted  by  the  general  body, 
then,  by  delegacy,  it  has  been  sent  to  the  mator 
and  jurats  to  swear  the  person,  snd  is  merm  a 
ministerial  act ;  and  what  they  have  done  ban 
been  in  ease  of  themselves,  in  delegacy  to  them.. 
It  will  appear  from  the  ancient  entries,  (their 
highest  entry  being  1679)  and  it  is  at  an  as- 
sembly of  mayor  and  jurata,  Peter  Mairlin  waa 
ordered  to  be  sworn  by  the  mayor  and  two 
jurats ;  but  not  to  part  with  any-nght  tbev  had, 
as  will  folly  appear,  when  ourovidcnoea  are 
oompand  in  ooint  of  time  with  the  others. 

Yon  will  please  therefore,  genttoBen,  tooo»- 
sider,  thattheadnmsionisthe  act  of  the  general 
assembly,  but  the  swearing  the  ad  of  themayar 
and  jurats. 

8erj.  DamelL  My  lord,  we  hnmbly  ipsiBt, 
the  sole  right  is  not  in  tho  majf  or  and  jurats. 

£.  C.  JT  I  am  of  opinion,  thia  is  an  adraMbn. 

Seij.  Darnell.  In  all  the  Inalanoas,  till  ie70» 
tbev  were  admitted  at  the  "genertl  naseittblNr  ; 
and  in  1699  they  have  read  one  instenee.  We 
insist,  therefore,  that  our  evidence  is  equally 
strong. 

Mr.  Knowler,  My  lord,  we  have  a  rule  to 
produce  all  the  Corporation-books  at  the  trials 
and  Mr.  Wellard  refuaes  us  the  books. 

'Mr.  Wellard,  My  lord,  we  ha^e  brought  the 
books  hither  at  a  great  expenoe.  Mr.  Wight- 
wick  must  be  paidfor  them. 

has  bad  fmr 


Mr.KnomUr.    Mr.  WeHard 
guineas  on  that  aecount. 

Mr.  Wellard.  The  mayor  has  boan  at  nttre 
than  four  goioeas  ezpfenees  already,  and  there 
are  several  other  charges  to  be  paid. 

L,  C.  X  You  should  sgree  to  pay  what  the 
master  of  the  Crown-office  shall  think  reasons 
ble  more  than  fouiv  guineas,  and  enter  into  a 
rule  for  that  purpose.  (Which  was  dona  ac- 
cofdingly.) 

Mr.  Lacy.  My  lord,  we  submit,  whether 
this  is  proper  evidence  on  the  issoe  t  the  plea 
is,  that  the  sole  right  of  swearing  and  admittilig 
is,  and  at  tho  tiane  of  swearing  and  admitting 
Gibbon  was,  in  the  mayor  and  jurats,  or  in  the 
mayor  and  two  jurats,  of  the  town  and  port  of 
^few>Romney;  and  the  issoe  Is  tahen  upon 
ihBtfIt,and€ttheiime»m-^ 

L,  C.  J.  I  think  it  proper  evidence,  to  shew 
what  has  been  the  usage  by  the  books.  Yott 
nrast  pmve  an  ancieat  right ;  for  Gibboif  a 
right  mnst  be  determiaed  by  tho  ancieot  vsage. 

fHarea  great  dispvie  arote  abont  the  Gorpo.. 
ration -books  between  Mr.  Wellwd  and  Mr.* 
Knowlor,  &c.  Mr.  Wdlaid  beM«bi  fear  ho 
abonldkaethem.] 

L,  C.  J.  Give  them  all  in,  and  caTl  fbr  them 
one  by  one.  Yon  have  them,  and  make  no 
use  of  them. 

Seij.  Djwuell.  FoL— Bead  tho  dectioii  of 
mayoi^  and  jurats — 

Asiociate  begins  to  read,  hot  could  not  go  on ; 
when.tbe  Chlef-Jufetiee  tiobAo  book  dM  Of  tdf 
hands. 
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X.C.  J.  Gtferaethe  book;  lean  rttd  it. 
(Attempts  to  readj  but  does  it  f  ery  indistiDctly 
and  with  great  difficulty  ;  and  thoo  throws 
down  the  Mok,  not  being  able  to  go  on«] 

Hr.  Wellard  reads :  **  The  election  of  mayor 
«nd  jurats  of  the  town  and  port  of  New- 
Romney ,  1 57 1 .  According  to  patent,  appeared 
John  Sterens  and  others,  m  number  fourteen ; 
by  their  conseoti  Meroer  and  others  chosen 
jurats." 

.L,C,J.  Admifision  and  election  are  synony- 
moos.  Let  it  be  shewn,  that  any  person  was 
Bwoni  at  this  assembly  from  an  entry. 

Mr.  Wynne.  Reail  the  admission  and  swear- 
ing of  John  Amersham. 

Mr.  Wellard  reads : 

**  %5  March,  1571.  John  Amersham,  natus 
apod  admissus  et  juratns  adyrancAu " . 

L.  C.  J.  Shew  that  be  was  elected  before: 
llus  is  Tery  UMterial  efidence. 

Seij.  iMu^teli.  Read  the  entry  of  Thomais 
Bastard's  admission  in  1671. 

Mr.  Wellard  reads : 

<*  Election  of  mayorandjnratsof  the  town 
and  port  of  New-Romney,  1671.  According 
10  patent,  appeared  John  Chessman,  and  Laa- 
vsnoe  Fane,  Thomas  Wall,  and  others ; 

**  Thomas  Bastard,  natus  apud  Yalden,  ad- 
ladfhmefais'etsorfeodV' 


Sen.  Bayna.  Read  the.admission  of  William 
Soathland,  the  9th  August,  SS  Eliam. 

Mr.  WettardntOa: 

^  GaKoinuis  Sonthfauid,  natosapod 
9  August,  33  Elizse,  admiss'  per  Major',  Jmr% 
at  Com'  ad  franchis',  et  sol'  mde  food',  at  ja- 


Mr.  Wynne,  Read  the  admission  and  swear- 
ing of  Thomas  Master,  and  five  others,  Lady- 
day»  1579. 
,  Mr.  WeUard  reads 


u  Lady-Dav,  1579.  Appeared  William 
Hjatt,  John  Chessman,  Riohard  Hoppen,  and 
ainers,  commoners  and  freemen  ;  wave  elected 


and  chosen; 

«<  Thomas  Master,  admiss*  et  jur'  fol.'  food*. 

•«  Habbakttk  Thooaas,  adm'  et  jur*. 

«  Gnl'  Taylor,  admiss'  ad  franchis*,  et  jur', 
ctsol'feod'. 

*<  James  Gardner,-^Tbomas  Wymond,— 
Johannes  Sootbem,  adm'  et  jur*  et  aol*  food'." 

Mow  turn  to  the  admissMNi  and  swearing  of 
John  Smith,  and  othora. 
'  *<  Naw-Ronnay.  Election  of  mayor  and 
jurats,  95th  March,  SSd  James  1st,  1634.  Ap- 
peared Bedell,  mayor  $  Lancaster,  and  others, 
commoners  and  freemen  ; 

"  John  Smith,  admiu'  ad  franchis*  et  sol' 
pro  jur.' 

'•  Geo.  Labden,  adm'  ad  franchis',  et  sol' 
3f .  4d.  et  iuH. 

«« Daniel  l>oke,  admiss*  et  jur*." 

Sari.  Darnell.  R^d  theantry  of  the  S5th 
March,  1637. 

1 


[812 
Appaarei  Fell, 


Csse  of  John  OMmtf 

''  Election  95  Marbb,  1637. 
tpayor;  Lancaster,  and  othera ; 

«*   John    Plomer,   fraa 
franchis'.*' 

N.  B.  It  does  not  appear  ha 

Serj.  Bayne$,   Read  on  the  entries  in  1659, 
1660,  and  1666. 

John  Wyf  ill  admitted 


four  persons  admittci 
Mayor  and  jn- 


«'  35  March,  1659. 
and  sworn. 

«<  15  October,  1660. 
and  sworn. 

««39BIay,  18Cat.3. 1666. 
rats,  at  a  common  place; 

*«  Richitfd  Stsode  admitted  inta  the  ftmDGhiNs, 
stthsoribed  the  declaration,  and  took  Uia  oatboT 
a  freeman,  acoprAing  to  tha  cuslomal.*' 

Mr.  Wynne.  Turn  to  tha  admisaioo  sod 
swearing  of  John  Gray,  the  3d  of  October, 
1699. 

Mr.  Wellard  reads : 
«*  9d  October,  11  Wil.  8, 1699. 
junta,  at  a  coounon  place,  com 


Blayarssd 


"  John  Gray,  beiag  free*boni,  waa  i 
and  awam  according  to  tha  costooBal.** 

Mr.  Kno»ler.  Read  on  till  yon  come  to  3Ir. 
Fumese  and  Mr.  Ptopillon's  adoiiasioQ  sod 
swearing. 

**  4  July,  1683.  Mayor,  jaiala  and  coai- 
monaia,  at  aeommoii'place  i 

«<  John  Walker,  freo'tortt,  Thaasaa  Edward^ 
Richard  Kent,  and  William  Pidd,  waraawan 
according  to  tha  eustomal,  and  adasitted  ac- 
cording to  tha  alectbn,  at  a  common  assomhly. 

"  4  Motember,  3  U.  Anne,  1704.  Maysr, 
jurats  and  commoners ; 

"  Walter  Whitfield  admitted  and  awora. 

*«  10  October,  1710.  Robert  Caafeea,  nsayv, 
jurats  andcommoners ; 

««  Robert  Fumese' admitted  and  awam  ac- 
cording to  tha  eustomal. 

««^  30  April,  1713.    Mayor,  jurats,  and  co» 


«•  Edward  Watson  admittad  and  swam. 
<«  S3  March,  1791.     Mayor,  jurats, 


"  David  Papillon  admittad  and 
cording  to  the  eustomal" 

SSrj.  Darnell,  We  submit  it  to  your  lord- 
ship, whether  here  is  any  colour  to  say,  that 
here  is  a  right  m  the  mayor  and  jurats  sMj. 

Mr.  Knmler.  Mv  lord,  on  tha  38th  of  Na- 
Terober,  1727,  John  Maacall  being  beftre 
chosen,  the  Court  madk  an  order,  that  bt 
should  not  be  sworn. 

X.  C.  /.  A  very  strong  endeqca,  tbit 
.the  right  is  in  the  mayor,  jurats,  and  ooa- 
monaRy.  They  have  shewn  only  from  1679: 
I  dosha  to  know,  if  th^  can  shew  any  thing 
before  the  Restoration. 


Mr.  Wellard 
<<  18  March,  1668.    ThacarpovatioQ 
deriag  the  snail  number  af  ' 
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•  A  deeiM  of  bfotherhood  and  ghtteikliii|ri  bt^e 
MMen  John  Shoesniilh  and  othera  to  Se  free- 
leo,  Slid  oidered  them  to  be  raminoiied  to  take 
ic  oath  aoconlinff  to  the  cmtomal.'* 

Fol.  614.  «*  They  were  afterwaidt  declared 
ee,  and  twora  before  ibe  mayor  and  junta.'' 

L.  C.  J.  The  mayor  and  jurati  have  ntft 
le  aole  power  of  twearing  and  admitting, 
leading  ten  w  twentjr  inatanoea  will  not  prove 
le  aole  right  of  swearing  to  be  in  them. 

Mr.  WeUard  reads :      . 

'*  34  Car.  S,  1683.  Mayor  and  joials; 
[aacall  mayor,  no  commoner  present ; 

"  A  freeman  aworn." 

X.  C  J.  One  or  two  inManccs  will  not 
ter  the  case. 

Mr.  Mar^  My  lord,  the  issue  now  before 
ftur  lonUhip  and  ibe  jury  is.  Whether  the  sole 
ght  of  swearing  aod  admitting  freemen  be  in 
le  mayor  and  jurats,  or  not  ?  And  the  gentle- 
len  of  the  other  side  have  produced  evuknces 
i  shew,  that  notwithstanding  what  we  contend 
>r  may  in  some  instances  be  true,  the  contrary 
Dstom  has  likewise  been  practised,  and  will  de- 
roy  oar  right.  They  have  bqpin  cariy 
ith  evidences,  (I  think  as  far  back  as  1571) 
Dd  carried  it  down  to  the  Restoration  :  and  the 
ile  of  that  assembly  does  appear  to  be,  *'  At 
le  election  of  the  mayor  and  jurats,"  though 

was  a  general  assembly  when  the  parsons 
'ere  chosen  freemen.  It  expresses,  that  they 
'ere  admitted  and  sworn :  admissiou  may  sig- 
ify  election :  if  they  are  elected,  the  entry 
oca  on  and  says,  tbev  were  sworn.  But  1 
ibmit  it  to  your  lordships  whether,  though 
ley  the  commons  joined  in  electing,  yet 
'hen  the  swearing  comes  to  be  performed,  that 
ring  a  distinct  act,  is  not  solely  in  the  mayor 
adiorats? 

My  lord,  it  is  alleged  by  the  gentlemen  of 
le  other  side,  that  though  the  name  of  the  as- 
tmbly  ia  often  altered,  yet  the  persons  were 
lere  who  made  up  the  whole  corporaUon.  But 
le  modem  instances  given,  and  some  ancient 
DCS,  say,  the  election  was  according  to  the 
Dstomal :  so  that  all  from  1679  say  so.  These 
re  ancient  entries ;  and  therefore  I  pubmit  it 
»  your  lordship,  when  from  these  entries  it 
DCS  appear  plainly  that  they  were  admitted 
Dd  sworn  in  general,  whether  it  be  necessary 
»  make  that  more  plain  ?  And  also,  whether 
lese  modern  instaness  in  1668  and  1683  do  iiot 
Kplaia  what  was  the  usage  before  ?  For,  if 
le  right  was  in  the  freemen  with  the  mayor 
od  jnrata,  they  would  never  part  with  it ;  and 
et  we  find,  they  did  order  this  swearing  to  be 
y  the  mayor  and  joratf;  and  th^  would  not 
ave  parted  with  their  right,  if  lEey  had  not 
sen  conscious  there  was  no  right  in  them.  As 
» theevidence  given  that  refers  to  the  cnstomal, 
rhcn  sir  Robert  Fnrnese,  Mr.  Pftpillon,  and 
(r.  Wellard,  were  admitted ;  if  the  reference 
I  to  the  cnstomaJ,  that  customal  we  have,  and 
t  takea  notice  p^rttcnhtrly  of  their  being  to  be 
worn  bcferf  tbur  mayor  and  jurats,  and  that  the 


commoners  should  not  be  exclnded  before  they 
had  the  setting  of  the  price.  Your  kfnUip 
was  pleased  to  say,  you  did  not  understand  the 
customs  of  the  Cinque  Porto ;  wbeft  we  finA 
many  ancient  entries,  that  the  freemen  should 
be  sworn  according  to  the  decrees  of  brethev*. 
hood  and  ghuestling ;  which  is  an  assembly  or 
parliament  of  tlie  Cinque  Ports,  when  tl^ 
meet  and  make  orders  and  rulea ;  they  extend 
to  other  ports  in  point  of  example,  influence,  and 
power,  if  not  in  point  of  authority.  We  hope, 
my  lord,  to  produce  and  give  in  evidence  th^. 
acts  of  assembly ;  and  ir  these  are  iO|  we  donbt 
not  but  the  jury  will  find  for  us. 

Mr.  Wellard  reads :       . 

<*  The  Old  Customal. 
"  New-Romney,  Heniy  VIL 
"  Item,  it  is  used,  that,  if.a  atrenger  of  good 
me  and  conversation  be  dwelling  wilhia  thn 
town,  and  desireth  to  be  a  fircemao  of  tb« 
town,  the  iurate  may  grant  the.f»0€biaae» 
payiiig  to  the  commona  aa  they  may  aeooid  i 
and  when  they  be  accorded,  he  sbsJI  lie  chargwl 
in  a  Iwok,  for  to  naamtttn  the  fianchisca  witk 
his  body  and  cattle,  and  for  to  be  tme  in  all 
points,  a6d  for  to  keep  all  the  commona  counsd^ 
and  to  be  obedient  as  another  freeman  to  the 
commons,  and  to  have  a  proper  plnce.  of  th« 
price  of  40f .  within  the  town,  within  the  next 
year  ensuing,  by  which  he  may  be  distreyned 
and  iostified,  upon  pain  of  foifeitare  or  hin 
franebise :  And  when  be  is  tboa  aworn,  tb« 
common  clerk  shall  enter  his  name  in  paper  of 
the  common,  for  to  witness  the  said  grant ;  and 
all  his  children,  freeljr  gotten  after  the  lama 
day  of  grant,  may  claim  and  eiyoy  the  fran- 
chise by  the  same  grant :  But,  if  be  have  any 
children  before  the  day  of  grant,  or  else  that  to 
get  any  cliild  otherwise  Uian  in  aponsal,  he 
shall  not  have  the  same  franchise  by  the  same 
grant ;  but  if  be  be  of  new  grant,  snd  it  is  to 
wit,  that  the  jurats  may  not  grant  the  franchiae 
to  no  straii|Ker-roan,  If  he  be  not  reaiant  withis 
thefranchme." 

Mr.  Lae$f.  My  lord,  the  junta  shall  grant 
the  fraiichises,  and  the  commons  are  to  set  the 
price. 

Mr.  Smth.  Grant  the  frenchiaes  moat  be  to 
put  them  in  possession,  which  cannot  be  titt 
they  are  sworn ;  and  the  commons  are  to^  aet 
the  price. 

Mr.  Lacy,  All  the  modem  entries  mention^ 
according  to  the  Customal. 

X.  C.  J.  it  is  taking  the  oath  according  to 
the  customal.  Ia  there  the  oath  of  office  of  a 
freeman,  aceordmg  to  the  customal?  If  thcr« 
is,  let  it  be  read. 

A9$ociat€  reads  the  freeman's  oatfi. 

Mr.-  Marsh,  Now  read  an  Act  of  Ohaestling ;' 
X.  C.  J.   We'll  have  no  brotherhood  and 
nestling:  I  know  nothiqgof  it.     Let  Mr* 
'9WD*Clerk  explain  it. 

Mr.  irW/sfitf  reads— 
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«*  At  a  Brotherhood  held  at  New-Romner, 
the  8th  of  July,  160S. 

<<  Wliereas  there  are,  tn  many  of  the  towns 
and  memherB  ot'  the  Cinque  Ports,  men  of 
wealth,  staid,  and  of  good  gpovernment,  Mwell- 
kifiT  within  the  same,  who  eojoy  mnch  benefit 
of  their  so  dwelling,  Fiz,  free  from  pay  meat  of 
AHeenths  and  tenths,  and  from  bein^  returned 
to  appear,  at  asaiaee  or  sessions  in  the  county 
where  they  inhabit ;  and  reoeave  many  other 
vmilegee  and  benefits,  by  reason  of  their  so, 
lOhabittng  within  the  said  Cinque  Ports,  an- 
dient  towns^  or  members,  which  otherwise  they 
could' not  eojoy ;  and  yet  refuse  to  be  freemen 
of  the  same  town  and  port  where  they  dwell, 
and  enjoy  thte  said  benefit  and  privilej^es ;  by 
reason  whereof^  divers  of  the  said  iowos,  ports, 
and  members,  are  unfurnished  and  unprovided 
of  aufiScient  and  able  men  to  execute  and  dis- 
charge such  offices  and  ser?ices,  as  they  are, 
bv  the  charters  and  customs  of  the  said  ^inqne 
Fotts,  towns,  and  members,  bound  to  do :  It  is 
yiererore^  at  this  assembly  fhlly  consented  and 
decraed,  that,  if  the  mayor,  jurats,  and  com- 
Biettalty,  or  the  more  par^  of  them,  in  any  of 
the  ndd  Cinque  Ports,  towns,  and  their  mem- 
bers, (or  haiiifr,  jurats,  and  commonalty,  where 
ao  mayor  m,  or  the  most  part  of  them)  shall 
ihSek  any  inhabitant  or  inhabitants  dwelling 
ambngsttbem,  and  in  that  port,  town,  or  mem* 
her,  which  stidi  mayor  and  jurats,  or  bailiff 
and  Jarats  do  govern,  and  shall  by  the  more 
teice  of  mayor,  jurats,  and  commons^  (or 
laililiv  jurats,  and  commons,  where  no  mayor 
ftr)  oh«iae  snch^their  inhabitant  or  inhahitints 
tb  be  fVeeman  ^'br  freemen  of  the  said  town 
Whei«  they  so  gorern,  and  shall  call  tlie  said 
inhabitant  and  inhabitants,  ao  to  be  chosen  a 
fteeman  or  freemen  of  the  said  town,  to  their 
dOort-haH,  and  theiv,  in  full  and  open  conrt, 
aoquaint  him  and  them,  so  chosen  to  be  Iree- 
mall  or  freemen,  of  their  S9td  choice  and  ejec- 
tion, and  do  then  and  there  reqoh-e  such  person 
or  persons,  sochosea  lor  a  freeman  or  freemen, 
tt>  take  the  usoal  oath  of  a  freeman  in  that 
place,  and  he  or  they,  so  chosen,  shall  not 
iheP  and  theroi  without  farther  delairv  take  the 
aau  oath,  and  become  a  freeman  of  the  same 
place,  shall  forfeit,  to  the  use  of  the  said  town 
4od  eoc^ration  where  such  default  or  neglect 
ah^ll  happen,  a  fine  of  10^.  of  lawful  money  of 
SqgllWid.  And  so  often  as  the  mayor  and 
jurats,  (or  bailiff  and  jurat^,  where  no  mayor  is) 
aflersach  eieccion  or  choice  of  a  freeman  or 
iVeemen,  as  aforesaid,  shall  in  fall  court,  there 
1^  be  bo^den,  proffer  the  oath  of  a  freeman 
there  used  to  such  pecson  or  persons  so  chosen 
as'  aforesaid,  and  he  or  they,  to  whom  such 
oath  shall  be  proffered,  do  not  take  the  same 
oath,  and  become  a  freeman  as  other  freemen 
of  the  Said  place,  attall  forfai  for  a  fine,  to  the 
use  of  the  said  oorporafion  where  suQh  neglect 
shall  be,  for  every  such  neglect,  and  not  taking 
of 'his  or  (heir  oath,  10/.  of  lawful  money  of 
England ;  tb  be  levied  upon  such  person  and 
persons,  so  neglecting  to  take  their  oaths,  as 
fines  io  the  said  place  aie  used  to  be  levied.'* 


Case  of  John  GtMon,  \%\9 

Mr.  Laetf,  Mv  ford,  we  hnnhly  eohesit,  «e 
are  intituled  to  the  sole  right.  lo«laiic«*a  hsre 
been  produced,  to  shew  that  the  eo«aaw!is 
have  a  right  with  the  mayor  and  jurats ;  fv 
all  the  enities  they  have  product  refer  to  tbe 
book  of  brethertiood  and  ghoestliog,  and  aH 
the  clioiceaio  that  book  are  by  the  mayor  tad 
jurats,  who  ar#  to  offer  tlie  oath  of  a  frecaoas. 
Bead  the  Act  of  GhuestUi^  of  tlM  2l9t  tf 
July,  1668. 

Mr.  Wellard  reads  s 

<<  BrofbefhOOd,  or  Ghnestliag,  held  at  the 
said  town  and  port  of  New- Bom oej,  Slat  Jtilvi 
1668.      "" 

•*  Whereas,   by  a  decree  of  brotberhoad, 
made  in  the  vear  of  our  Lord  1603,  it  is  eon- 
seated^  to  and  decreed,  that  if  the  mayor,  jurats, 
and  commonalty,  (or  bailiff,  jurats,  and  com- 
monalty, where  no  mayor  is)  shall,  by  roa/ur 
voice  of  snoh  mayor,  jurats,  and  cormnons,  (or 
bailiff,  jurats,  and  commons,  where  no  majrw 
is)   e^  and  chuse   any  inhabitaot   or  is. 
habitants,    in    their   respective    corfioratico«, 
to  he  fVeeman  or  freemen  of  the  said  towo, 
and  shall  call  the  said  inhabitant  or  ioh^- 
tants,    so  chosen  a  freeman  or  freeiuea  (i 
the  said  town,  to  their  court*  liall,  and  titerr, 
in  full  and  open  court,  acquaint  him  and  then* 
of  such  election,  and  shall  then  and  there  re- 
quire such  person  or  persons,  so  chosen  to 
take  the  usual  oath  of  a  freeman  io  ^at  plsce, 
and' he  or  they  shall  not  then  and  there,  with- 
out further  delay,  take  the  said  oath,  and  be> 
cornea  freeman  of  that  place,  shaH  forfeit  tothr 
use  of  the  eorporation  where  soch  default  or 
neglect  shall  happen,  for  a  fine,  the  sum  of 
10ft    And  that,  so  often  as  any  inhabitant  or 
inhabitants,  so  elected  freeman  or  freemen  ia 
any  of  the  said  towns,  ports,  or  raemben,  shaK 
refuse  or  neglect,  (the  said  oath  being  tes* 
dered  to  him  or  them  in  manner   aforesaid) 
every  such  mhafoltant  shall  forfeit  the  like  som 
of  10/.  to  be  levied  as  in  the  said  decree  if 
directed,    and  as   by  the  said  decree   may 
more  fiiTIv  appear.     Now,  for  that  this  si- 
sembly   doth    find   that   the   said  ^cree  n 
not  90    effbctnal   to   compel    aoch   iithsM- 
tants  to  be  made  free  in  their  respective  cor- 
porations where  they  do  inhabit,  htit  that  seve- 
ral persons  do  evade  the  same,  and  the  peoshy 
therein  contained,  by  refusing  to  api^ear  io  Am 
and  open  court,  where  the  said  oatn  is  to  be  iv- 
quired  and  tendered,  as  aforesaid,  and  by  difcn 
other  subtle  devices;  wherefore,  for  pr^ventiBf 
such  evasions  and  devices  for  time  to  cooev 
and  for  the  better  upholding  of  Several  corpo- 
rations of  the  sard  ports,  towns,  and  members, 
whidi  otherivise  may  cease  and  he  annihilated, 
it  is  now  by  this  assembly  folly  decreed  aad 
ordered,  that  the  said  penalty  of  10/.  mentiooed 
in  the  said  necited  decree,  is,  and  shall  be,  by 
virtue  hereof,  imposed  and  levied  upon  ever/ 
inhabitant  of  any  of  the  said  ports,  towns,  or 
members,  who  shall  be  elected  a  frcemaa  rf 
such  respective  corporation  wherein  he  isioba- 
bitant,  aocofdhigto  the  said  ancient  dettve;  itf 


817] 


iipon  a  Quo  Watranto. 


case  soch  iobabitant  or  iohftbitaDli,  so  elected, 
■hail  refuse  or  neglect  to  be  and  appear  at  the 
next  court  of  Record  to  be  holdeo  id  such  cor- 
poration wherein  he  dwelletb,  upon  verbal  or 
•iber  tommons  from  the  mayor  or  bailiff  of 
racb  corporation,  to  be  made  by  himself,  bis 
lerjeant,  or  other  officer;  or,  upon  appearance 
at  such  court,  shall  refuse  or  neglect  to  take 
the  oath  of  a  freeman  in  manner  afbresaid :  and 
that,  so  often  as  such  inhabitant  or  inhabitants, 
so  elected  free,  shall  refuse  or  neglect  to  appear 
at  any  court  to  be  holderi  in  such  town,  port,  or 
member,  where  he  or  they  inhabit,  upon  like 
lammons,  as  is  last  abore  mentioned,  orap- 
pearinjBf,  shall  not  take  the  oath  as  aforesaid, 
tbey  aind  erery  of  them  shall  forfeit,  for  every 
inch  offence  contrary  to  the  intent  of  this  de- 
cree, the  tike  sum  of  10/. ;  which  several  fines 
shall  be  levied  by  warrant  under  the  seal  of 
office  of  mayoralty  or  balliaffe  of  each  town  or 
member  where  the  same  shall  be  forfeited,  or  in 
soch  other  manner  as  fines  in  that  pUce  are 
nsually  levied.'' 

X.  C.J.  If  the  mayor  and  jurats  call  the 
man,  and  be  refoie,  they  may  set  a  fine  upon 
him. 

Mr.  Lacy,  My  lord,  we  humbly  insist,  the 
sole  right  of  swearing  and  admitting  is  in  the 
mayor  and  jurats,  or  m  the  mayor  and  two  ju- 
rats. Their  evidence  is  of  admitting  at  a  com- 
iBon  assembly ;  and  the  issue  is  not  confined  to 
the  mayor  and  jurats  only.  The  first  evidence 
we  began  with,  was  an  order  of  the  mayor, 
jurats,  and  oonimonalty,  for  the  mayor  and  ju- 
rats to  swear  in  a  freeman,  and  they  did  swear 
hi 09  in  accordingly.  The  other  evidences 
given  are  of  instances  where  the  mayor,  ju- 
rats, and  commonalty,  all  swore  in.  And  we 
submit  it  to  your  lordship,  whether  the  evi- 
dence of  swearinj  in  at  the  common  assembly* 
is  not  a  cooenrrent  proof,  that  the  sole  right  is 
in  the  mayor  and  jurats ;  because  the  .mayor 
H&d  jurats  most  be  |>art  of  the  common  assem- 
trfy  :  and  if  so,  though  the  commoners  are  not 
^ne,  yet  the  sweann|(  shall  be  construed  to  be 
lefbre  the  mayor  and  jurats ;  Reddendo  singuia 
nnfulit.  Your  Idrdship  sits  judge  of  Nisi 
Pnus,  and  takes  a  fine;  it  is  not  as  judge  of 
Kisi  Prius*-> 

L,  C.  J.  The  common  assembly,  as  mayor, 
lOrats,  and  commonalty,  cannot  hold  a  court  of 
'ecord.  An  assembly  can  act  only  as  that  as- 
lembly.  If  a  select  number  take  upon  them  to 
k)  an  act  of  the  corporation,  that  will  be  a  void 
ict. 

Mr.  Marsh,  My  lord,  the  second  issue  is, 
iYbetber  Gibbon  was  s^orn  and  admitted  be- 
bre  the  mayor  and  two  jurats  ? 

£.  C.  J.  Gibbon's  plea  is,  Tliat  he  was  inti- 
oled,  as  having  married  the  daughter  of  a  free- 
nan  ;  that  the  mayor  and  jurats  had  a  right  to 
iwear ;  and  that  he  was  sworn  in  accordingly. 

Serj.  DamelL  The  defendant  was  not  sworn 
ind  admitted  as  by  the  plea  is  alleged.  JRead 
Jie  plea. 

iuociaie  reads  Gibbon's  plea,  as  before  opened. 
VOL.  XVIJ. 
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X.  C.  J.  The  question  is,  Whether  this  bo 
the  due  manner  and  form  alleged  in  the  plea  f 

Mr.  liocy.  We  have  a  right,  but  not  a  sola 
right. 

Serj*  Darnell,  Yon  have  pleaded,  you  havo 
a  right  by  marrying  a  freeman's  daughter; 
and  that  the  mayor  and  jurats  have  the  solo 
rit^bt  of  swearing  and  ildmftting  you  to  that 
right ;  and  that  you  were  sworn  and  admitted 
in  due  form  :  therefore  you  ft^ere  admitted  bj 
the  mayor  and  jurats,  wno  bad  the  sole  right. 

Serj.  Baynei.  The  miestion  iS,  Whether 
they  were  duly  admitteii  and  sworn  by  Coatea 
and  two  jurats  ?  And  if  tbey  were,  the  right 
must  be  in  the  mayor  and  two  jurali  only. 
Read  the  plea. 

Associate  reads  Gibbon's  plea,  as  hdore, 

L,  C,  J.  That  he  was  admitted  in  due  man- 
ner and  form ;  so  the  plea  is, 

Serj.  Darnell,  My  lord,  by  the  plea,  he  al« 
leges  the  sole  right  to  be  in  the  mayor  and  ju- 
rats, and  that  he  was  admitted  in  due  manner 
and  form ;  which  must  be  by  the  mayor  and 
jurats,  who  had  the  sole  right. 

Mr.  Wynne.  My  lord,  the  second  issue  is» 
Whether,  havine  aright,  he  was  admitted  in 
due  manner  and  form  f  The  replication  an- 
swers, That  he  was  not  admitted  and  sworn  in 
manner  and  form  as  by  the  plea  is  alleged  ; 
which  would  make  this  an  absurd  or  immate- 
rial issue ;  and  therefore,  in  constrnction  of 
law,  it  is  only  one  issue. 

Mr.  Marsh.  We  submit  it  to  your  lordship, 
whether  the  second  issue  involves  any  matter 
of  right  ?  The  matter  is  before  the  jury ;  and  if 
so,  we  are  not  at  liberty  to  go  to  the  second 
issue,  and  the  fact  of  completing  remains  still; 
and  it  is  necessary  to  prove  that  issue.  It  may 
be  thought  immaterial  bv  the  gentlemen  of  tha 
other  side ;  but,  if  the  first  issue  b  for  us,  tho 
other  wilt  be  absolutely  neoesnry . 

Mr.  Lacy,  My  lord,  the  first  issue  is,  Whe- 
ther Gibbon  was  sworn  and  admitted  m  duo' 
manner  and  form  before  the  mayor  and  two 
jurats? 

X.  C.  /.  Tt  was  not  in  du'e  manner  and  form, 
(inless  they  bad  a  right. 

Mr.  Lacy,  My  lord,  we  humbly  hope  wo 
have  given  a  sufficient  evidence,  that  there  Is  a 
sufficient  right  in  the  mayor  and  two  jurats  ; 
and  therefore  have  proved,  that  Gibbon  was 
duly  admitted. 

Mr.  Smith,  Iftbe  first  issue  should  be  found, 
against  us,  will  it  not  be  true,  that  there  ik  a 
right,  if  not  a  sole  right,  in  the  mayor  and  ju- 
rats ?  And  if  sOy  the  defendant  Gibbon  was 
sworn  in  that  manner,  and  so  he  insists  Open  it.' 

Mr.  Marsh.  My  lord,  it  ig  plain  there  was  a 
right  in  the  mayor  and  two  jurats.  The  plea 
saying  it  was  a  sole  right,  we  sobmit'it  to  your 
lordship,  Whether  th A  contraifictory  evidenoo 
could  destroy  our  issue,  whidi  bad  lied  it  down  I 
But  this  surely  canifot  in  anjr  sort  affect  the  se- 
cond issue.  Whether  it  was  in  due  manner  and 
form  ?  And,  if  we  prove  he  was  sworn  in  any 
due  manner,  We  hope  the  jury  will  find  for  no. 

3G 
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L.  C  J.  ft  muit  be  in  the  doe  manner  you 
bare  set  (prth  by  your  plea,  which  must  be  ac- 
cordioj^  to  the  ngLt  asserted  to  be  in  tbe  issue. 
We  must  not  suppose  there  are  two  rights.  ]t 
must  be  in  the  due  manner  upon  the  eonstroc- 
tion  of  the  plea ;  and  1  shall  leave  it  upon  my 
own  sense  of  the  matter ;  1  shall  not  lump  it. 

Gentlemen  of/  the  Jorv.  this  is  an  informa- 
tion a^i^ainst  Gibbon,  in  the  nature  of  a  Q,uo 
IV arraoto,  for  exercising  of  the  office  of  a  free- 
mih  in  New  Komney,  to  which  he  was  not 
intituled  i  and  for  usurping  the  exercise  of  that 
office. 

To  this  he  pleads,  he  is  intituled  to  bold  the 
tame,  and  to  exercise  this  office,  because  he 
had  married  the  daughter  of  a  freeman,  and  in 
her,  by  the  custom,  is  intituled  ;  and  thfit  the 
right  of  admitting  and  swearing  is  in  the  mayor 
and  two  jurats,  and  that  by  them  he  was  duly 
admitted  into  this  office.  To  this  plea  there 
has  been  a  replication,  which  ends  in  a  demur- 
rer ;  80  not  brought  to  be  tried. 

The  king  replies,  that  tke  sole  ri^ht  of 
awearing  and  admitting  is  not  in  the  mayor  and 
jurats;  and  therefore  the  defendant  is  not  duly 
admitted  to  the  right  of  a  freeman. 

The  right  Gibbon  has  is  not  now,  in  any  issue ; 
bm,  supposing  he  bad  such  aright,  Whether  he 
should  be  sworn  by  the  mayor  and  two  jurats, 
exclusive  of  any  other  people  ?  And  the  otiier 
jfcsue  is  about  the  defendant's  being  duly  ad- 
mitted. If  the  major  and  jurats  have  a  sole 
right  to  admit,  then  Gibbon  is  duly  admitted ; 
and  if  they  have  not  that  sole  right,  then  he  is 
Aot  duly  admitted,  in  the  sense  of  this  plea. 
•  To  prove  the  sole  right  to  be  in  the  mayor 
and  jurats,  the  defendant  has  produced  several 
books ;  by  which  it  appears,  several  freemen 
have  been  admitted  by  the  mayor  and  jurats 
solely.  He  particuhurly  instances, 
.  March  8, 1679,  at  a  common  assembly  of 
the  mayor  and  jurats  and  commonalty  ot  the 
town  and  port  of  New  Romney,  in  the  com- 
mon place,  Peter  Martin  is  elected,  and  ordered 
to  be  sworn  in  by  the  mayor  and  i urate. 

December  3,  1694,  another  mstance  of  a 
freeman  admitted  aA.d  sworn  by  the  mayor  and 
jurats. 

May  16, 1698,  another. 

Another  February  7, 1708. 

Another  June  IS,  1715. 
.  August  6,  1717,  one  Widcomb  and  another. 
'  November  18. 17S7,  Thomas  Wilson. 

June  7,  1731,  William  Gray. 

And  there  are  other  instances,  the  18th  of 
March,  1668,  and  the  S2d  of  July,  1683. 

So  here  are  people  sworn  and  admitted  by  the 
mayor  and  jurats,  but  tbe  election  is  at  a  common 
assembly ;  and  people  elected  have  been  chosen 
at  such  an  assembly,  and  must  be  so  elected, 
unless  they  have  another  ri^ht.  But  the  com- 
mon assi^hty  have  not  a  ngbt  to  swear  these 
,  people;  but  tbe  sole  right,  Gibbon  says,  (for 
awearing  and  admitting  are  synonymous)  ia 
ki  tlie  mayor  and  jurats. 

The  other  side  say,  it  should  be  by  the  com- 
aaon  asaembly,  rather  than  by  the  mayor  and 
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jurats  only ;  and  to  shew  yoo  this,  they  W« 
called  for  several  books,  and  shewn  mart  Id- 
stances  of  admitting  by  the  mayor,  jaraU^afid 
common    assembly,  than  by  the  maior  imI 


jurats  alone ;  and  many  instances  of  \ 
by  tbe  common  assembly. 

And  this  swearing  is  a  prescriptive  right,  no 
directions  being  in  the  charter  about  it. 

And  the  crown  saya,  that,  by  ancient  nagCf 
he  ought  to  be  admitted  by  tbe  commoB  as- 
sembly, and  not  by  tbe  mayor  and  janu 
solely  ;  1679  is  the  only  adnaittaoce. 

But  they  instance,  at  Lady  Day  1571,  at  a 
common  assembly,  at  tbe  efectioa  of  mavw 
and  jurats,  several  people,  John  Amenfaam 
and  others,  were  admitted ;  '  admissus  et  ju« 
*  ratus.'    • 

Soon  after,  1579,  at  another  oomroon  assfsn- 
bly,  Thomas  Master  '  admissua  ad  franchi3',a 
juratus.' 

In  book  N^  7,  and  in  book  N"*  4,  is  ao  eltc- 
tion  on  tbe  25th  of  March,  98  Jac.  1,  and  tlicri 
certain  men  were  admitted  and  swoni,  o&e 
Smith,  Labden,  and  one  Duke  paid  his  Si.  U 

Another  instance,  in  1687,  of  a  persoo  ad- 
mitted and  sworn  at  this  comnnon  asaeoUj. 

By  their  admittance  I  understand  elected 

Another,  in  1659,  admitted  to  the  fnockis^ 
and  sworn. 

Another,  Octolier  15, 1660|  four  peraoos  td« 
mitted  to  the  franchise  then. 

Another,  May  99,  1660,  Richard  Stndt 
having  taken  the  oath  of  freedom,  accordioi^ii 
the  customal. 

October  9, 1699,  John  Gray,  free^bon,  wii 
admitted,  and  took  the  oath :  though  be  wti 
not  intituled  by  their  eleetton,  but  was  free- 
bom,  yet  the  common  assembly  swore  bim. 

July  4, 1683,  at  the  common  a8MmUy,Mo 
Walker,  free- bom,  and  three  others ;  tbejriwwt 
him  and  the  others,  and  they  were  admitted. 

November  4, 1704,  Whitfield  was  admiUeil, 
and  took  the  oath. 

October  10,  1710,  Robert  Fumese  was  ad* 
mitted. 

April  90, 1713,  Mr.  Watson  admitted. 

March  93, 1791,  Mr.  Papillon  was  adnuUed 
in  the  same  manner. 

Which  shews,  the  sole  right  was  not  io  tin 
mayor  and  jurats ;  because  tbe  common  ^sx^ 
bly  exercised  this  at  the  same  time,  and  did  it 
before  the  mayor  and  jurats. 
.  In  1679,  a  person  elected  was  ordered  to  bi 
sworn  by  the  mayor  and  jurats :  but  sure  thef 
hare  not  the  aole  right,  there  being  mote  |ii«* 
cedents  against  the  sole  right  than  for  it. 

Tbe  ancient  practice  has  been  to  swsv  ftea 
by  the  common  assembly,  and  no  modem  po* 
tice  can  take  away  that  ri{j[bt. 

If  you  think  the  sole  right  is  in  themg* 
and  jurats,  then  you  must  find  for  tbe  ddeo- 
dant. 

But,  if  you  think  it  to  be  a  concnrreot  v0ri 
with  the  common  assembly,  then  the  iffo^' 
against  the  defendant ;  for  the  major  sod  jsntt 
have  not  tbe  sole  right.  < 

'  The  second  issue  is,  Whether  the  dd«dav 
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J  sfrorn  by  the  mayo^  and  jurats  ?  But  this 
depends  on  the  former  issue ;  for  after  the 
mayor  and  jurats  ri^ht  is  set  forth  to  be  the  sole 
rifrht,  and  the  defendant "ftiys  he  was  duly  ad- 
nutted,  it  is,  he  was  admitted  according  to  the 
right  insisted  on  by  the  plea.  And  if  t  he  mayor 
mod  jurats  have  not  tlie  sole  right,  we  are  not 
to  suppose  they  have  anv  other  right;  for  the 
defeodaot  has  confined  himself  to  the  sole 
right.     He  says,  he  was  duly  admitted  ;  which 
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ronst  he  by  the  right  set  forth  by  the  plet^» 
which  is  the  right  of  swearing  solely  by  thf 
mayor  and  jurats. 

The  question  therefore  is,  Whether  th(^ 
mavor  an(t  jurats  have  the  sole  rij^ht  P 

If  yon  find  tor  the  king,  or  for  the  defeo4aDf, 
in  the  first  issue,  you  must  find  the  second 
issue  in  the  same  manner. 


Verdict  for  the  king  in  both 


496.  Case  of  the  King  against  Richard  Elles  :*  8  George  IL 

a.'d.  1734. 

Upon  an  Information,  in  the  Nature  of  a  Quo  Warranto,  by  the 
King's  Coroner  and  Attorney,  against  the  Defendant,  to  shew 
by  what  Authority  he  claims  to  be  Mayor  of  the  Town  and 
Port  of  NeW'-Romney,  at  tlie  Relation  of  Benjamin  Man. 
Tried  at  Kent  Assizes,  held  at  Maidstone,  the  6th  of  August, 
J  734,  before  the  Right  Hon.  the  Lord  Chief  Justice  Eyre. 


Mr.  Knemler.  MaY  it  please  your  lord- 
ehip,  and  you  gentlemen  of  toe  jury ;  this  is  an 
informatioD,  in  the  nature  of  a  Quo  Warranto^ 
against  the  defendant  Eltes,  to  ahew  by  what 
authority  be  claims  to  be  mayor  of  the  town 
and  port  of  New-Romney :    and  the  informa- 
tion seta  Ibrth,  That  the  town  and  port  of  New- 
Romoey  is  an  ancient  town  and  port,  and  one 
of  the  five  ancient  ports  of  this  kingdom  ;   and 
that  the  barons  and  inhabitants  of  the  said  town 
and  port  are,  and  for  ten  yeara  last  past,  and 
long  before,  were,  and  have  been,  one  body 
corporate  and  politic,  in  deed  and  in  name,  by 
the  nanae  of  the  mayor,  jurats,  and  commonalty 
of  the  town  and  port  of  New-Romney,  in  the 
county  of  K-ent ;   and  that  the  office  of  mayor 
of  the  said  town  and  port  is,  and  for  and  dunog 
all  the  time  aforesaid  hath  beeii,  a  public  office, 
and  an  office  of  great  trust  and  pre-eminence, 
within  the  said  town  and  port,  touching  the 
rule  and  government  of  the  said  town  and  port, 
and  the  administration  of  public  justice  within 
tbe  same  town  and  port;   and  that  Ricjiard 
Ellesi  of  the  town  and  port  of  New-Romney 
(foresaid,  yeoman,  on  the  19th  of  ipril,  in 
the  seventh  year  of  his  present  majesty,  at  the 
town  and  port  of  New-Romney  aforesaid,  did 
use  aiid  exercise,  and  from  thence  continually, 
to  the  time  of  filing  the  information,  hath  used 
and  exercised,  and  yet  doth  there  use  and  exer- 
cise, without  any  1^1  ^arrant,  royal  grant,  or 
right  whatsoever,  the  office  of  mayor  of  the  said 
town  and  p.ort,  and  to  havfo  use,  and  ei\}oy  all 
the  liberties,  iirivileges,  and  franchises  thereof; 
^hich  tbe.said  Richard  Elles  upon  his  majesty, 
bath  usurped,  in  contempt  of  his  majesty,  and  to 
the  great  oaAiage  and  prejudice  of  bis  royal 
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prerogative,  ^nd  also  against  his  crown  and  dig- 
nity :  whereupon  he  prays  process,  &c. 

To  this  the  defendant  has  pleaded,  That  thp 
said  town  and  port  b  an  ancient  town  and  port, 
and  one  of  the  five  ancient  ports  of  this  king- 
dom ;  and  that  the  barons  and  inhabitants  of 
tbe  said  town  and  port  are,  and  for  the  space  of 
ten  years  last  past,  and  long  before,  were,  ai^ 
have  been,  one  body  corporate  and  politic,  by 
the  nameof  mayor,  jurats,  and  commonalty  of 
the  town  and  port  of  New-Bomney,  in  th/a 
county  of  Kent ;  and  the  office  of  mayor  to  bi^ 
a.  public  office,  and  an  office  of  grrat  trust  and 
pre-eminence,  as  by  tbe  informatioa  is  sap* 
posed. 

\  And  that  the  late  queen  Elizabeth,  by  h^ 
letters  patent,  dated  at  Northaw,  the  4th  of 
August,  in  the  fifth  year  of  her  reign,  did  wi)l 
end  grant,  that  the  narons  and  inhabitants  of 
the  said  town  and  port  (who  before  were  in- 
corporated by  the  name  of  jurats  and  com- 
monalty, as  she  was  informed)  from  thenceforth, 
for  ever  should  and  miffht  be  one  body  in  i£- 
aelf  incorporate,  in  deed  and  name,  by  th^ 
name  of  mayor,  JLorats,  and  cpmnionalty  of  tba 
town  and  port  of  New-Romney,  in  the  county 
of  Kent. 

And  thereby  made  apd  ordained  John  Chesa- 
maa,  then  one  of  the  said  jurats,  mayor  of  the 
said  town  and  port,  to  have  and  exercise  thyt 
office  until  Lady-day  then  next  ensuing,  if  bp 
ahould  so  long  live;  and  did  thereby  mak^, 
ordain,  approve,  and  confirm  John  Fercker, 
Witiiam-Ipse,  George Holton,  Laurence  Fane; 
aiid  Jeffery  Tomkin,  then  juraU  of  the  said  town 
and  port,  to  have  and  exercise  that  office  during 
their  respective  lives,  in  manner  and  form  as 
the  jurats  of  the  said  town  before  that  tim^  ex- 
ercised their  said  offices* 
And  thereby  wHled  and  graDted^thal  iipdH 
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Lady-d«y  then  next  emamf^  in  Hie  ptmh 
church  of  St.  Nicholas,  within  Ihc  sai4  town 
nnd  port,  one  of  the  jurats  of  the  said  town  and 
port  should  and  might  he  chosen  mayor,  by  the 
Jurats  and  eoromonahy  of  the  aaid  town  and 
port,  for  one  whole  year  then  next  ensuing^ ; 
which  said  jurat,  so  elected  to  be  mayor,  if  he 
should  be  present,  should  take  bis  corporal  oath, 
for  the  due  execution  of  his  office,  before  his 
preilecessor,  in  like  manner  and  form  as  the 
nnyor  of  the  town  and  port  of  Sandwich  used 
.to  take  it ;  and  if  such  person  so  elected,  should 
not  be  present,  then  at  the  next  court  to  be 
Jiolden  If ithin  the  said  town  and  port :  apd 
so  from  year  to  vear,  and  from  time  (o  tin^e^ 
the  mayor  shall  be  chosen  for  e?er. 

4nd  that  e?ery  one  of  the  jurats,  from  time 
to  time,  from  tbenoefortb^for  ever,  should  be 
chosen  by  the  commonalty,  or  the  greater  part 
of  them  there  present^  outof  themsekes,  in  like 
manner  and  iorm  as  before  that  time  they  had 
been  used  to  be  chosen  there;  yet  so  that  the 
Jurats  at  one  time  should  not  be,  in  the  whole, 
above  the  number  of  twehre,  besides  the  ma^^or. 

And  the  defendant  by  his  plea  further  saith, 
That  upon  the  S5th  of  March  last,  and  long 
before,  be  was,  and  still  is,  one  or  the  jurats  of 
the  said  town  and  port :  and  so  being  a  jurat 
as  aibresaid,  and  John  Goates,  esq.  then  being 
iqayor,  and  f|hen  one  of  the  jurats,  the  then 
jurats  and  commonalty  assembled  themselves 
together  in  the  parish  church  of  St.  Nicholas, 
within  the  said  town  and  port^  for  the  year  then 
next  ensuhig,  according  to  the  tenor  of  the  said 
letters  patent ;  and  being  so  assembled,  then 
and  there,  at  th^t  assembly,  t|ie  major  part  of 
the  said  jurats  and  commonalty  ^hen  present 
there  (of  which  said  jurats  the  said  John  Cloates, 
the  then  mavtr,  then  was  one,  and  present 
there)  chose  nim  the  said  Richard  Elles,  then 
being  one  of  the  jurats  as  aforesaid,  to  be  mayor 
of  the  said  town  and  port  for  the  year  then  next 
ei|siiing,  according  to  the  form  and  effect  of 
the  sfiid  letters  oatent:  and  the  said  Richard 
Elles  being  so  cnpsen  into  the  place  and  office 
of  mayor  of  t|be  safd  ^wn  and  port  as  afore- 
said, after  his  said  election,  to  wit,  then  and 
there,  at  the  same  assembly  in  the  parish- 
church  aforesaid,  he  the  said  Richard  Elles  was 
*dnly  sworn  into  his  said  office  by  Robert  Loftie, 
then  town-clerk  of  the  said  town  and  port,  be- 
irpre  the  said  John  Coates,  being  the  lasi  pre- 
decessor of  the  ssid  Richard  Elles  in  the 
office  of  mayor  of  the  said  town  and  port; 
imd  the  paid  Richard  Elles,  then  and  there, 
1^  the  said  assembly,  took  his  cornoral  oath, 
tbr  the  due  execution  qf  his  paid  office  of 
mavor  of  the  said  town  and  port,  before  the 
'said  John  Coates,  bis  last  predeoespor  as  afore- 
said, the  said  oath  beiog  administered  by  die 
aaid  town-derk  as  aforesaid,  (the  same  oeiQg 
the  like  manner  and  form,  in  which  tie  ipayor 
of  the  town  and  port  of  Sandwich,  in  the  said 
letters  patent  named,  at  the  time  of  making 
die  said  letters  patent,  was,  and  ever  since 
aatk  been,  and  been  used  and  aeeoaloroed  to 
jl^eywyKiftifito  tbeapido^c|i  of  mayor  o/|]ie 
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said  town  and  port  of  Sandwieb)  mocm^iar  to 
the  form  and  effect  of  the  letters  patent  afoce- 
said  :  and  by  virtue  thereof,  the  said  Bichani 
Elles,  after  bis  election  and  swearing  aforcssiil, 
upon  the  said  25th  of  March  last,  and  irsm 
thence  continually  afterwards,  onlil  the  tiase 
of  exhibiting  the  mformation,  at  the  town  aai 
port  aforesaid,  was,  and  still  is  mayor,  and  bj 
that  warrant  claims  to  be  mayor  of  the  said 
town  and  port ;  and  traverses  the  i 

The  king  replies.  That  the  said 
Elles  was  not  one  of  the  jurats  of  the  said  lava 
and  uort,  in  manner  and  form  as  he  hath  i^- 
\egea  by  pleading;  and  prayeth  that  thia  any 
be  enquired  of  by  the  country ;  and  the  said 
Elles  prayeth  the  like. 

So  that,  gentlemen,  the  6vst  issge  yon  sr 
to  try  b.  Whether  the  said  Richard  Elles  wat 
one  of  the  jurats  of  the  town  and  port  of  New- 
Romney,  in  manner  and  form  as  he  hath  al- 
leged by  his  plea  ? 

And  the  second  issue  is,  Whetbor  the  rasjsr 
part  of  the  jurats  and  GomnioBaltj|f  ofthesud 
town  and  port  did  chuse  the  said  Richard  Elks 
to  be  mayor  of  the  said  town  and  post  for  the 
year  then  next  ensuing,  according  to  the  fona 
and  effect  of  the  said  letters  patent,  in  manner 
and  form  as  the  said  Elles  bath  also  alleged  kj 
pleading? 

Gentlemen,  the  tliird  issue  is.  Whether  the 
said  Richard  Elles  was  duly  sworn  into  the 
office  of  mayor  of  the  said  town  and  port,  io 
manner  and  form  as  he  bath  alleged  by  plead- 
ing? 

And  the  fourth  Issue  is.  Whether  the  ssid 
Richard  Elles  did  take  his  corporal  oath,  fsr 
the  due  execution  of  the  said  office  of  maysr 
of  the  said  town  and  port,  according  io  Ibe 
form  and  effect  of  the  iettere  patent  ijbrenid, 
in  the  manner  and  form  as  he  natb  allied  liy 
pleading? 

And,  gentlemen,  the  fifth  issue  you  arc  to 
try  is.  Whether  the  manner  and  form,  in  whidk 
the  said  Richard  Elles  hatt.  alleged  himself  ia 
his  plea  to  have  been  sworn  into  the  office  of 
mayor  of  the  said  town  and  noit  of  New- 
Romney,  be  the  like  manner  and  fomi,  in  wbicb 
the  mayor  of  the  town  and  port  of  8a|^wid^ 
in  the  said  letters  patent  named,  at  the  tiine  of 
making  the  said  letten  patent,  wae,  and  cf« 
since  hath  been,  and  been  used  ai|d  afciustomrd 
to  be  sworn  into  the  said  offi^  of  laayor  «f  . 
Sandwich  aforesaid,  in  manner  and  form  as  be 
hath  alleged  by  pleading  ? 

If  therefore,  gentlemen,  ef  idence  ia  laU  be- 
fore yon,  to  prove  that  the  defendant  £l|ee,  k» 
ing  one  of  the  jurats  of  this  town  and  port,  vss 
duly  elected  and  sworn  intQ  the  olfice  qf  msjor, 
then,  gentlemen,  yon  will  find  a  venfipt  fat  bin, 

Seij.  Darnell  Hay  it  please  ypm  lordibipi 
and  yon  gentlemen  of^tb^  jniy ;  I  am  oonasd 
for  the  defendant  JSlles ;  and  yon  wUI  plesse  to 
obeenre,  that,  by  Very  great  att,  tbeae  ' 


are  aO  turned  npon  the  defendant  Io  prove. 
By  hlf  plea  heseU  forth  the  ronsiitntion»  ef 
the  pmu  tad  port  of  Mew^Romaay  ;  i^  bf 
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aria  duly  ofaMeii  into  the  oflioe  of  qMyor,  and 
liad  UkeD  ll|e  oaths.  Bat  Ibe  other  aide  torn 
«verjr  tbiog^  upon  him  bjf  proof:  tliejr  tayi  he 
-waa  not  a  jarai;  that  the  major  part  of  the 
jarata  and  eammonahjdid  not  chiise  him;  and 
tbcD,  merely  to  multiply  iiisueo,  and  for  delay, 
say,  you  are  not  a  jurat;  the  major  part  of  the 
jarata  and  eommooalty  did  not  chose  yon; 
yoo  are  not  duly  awom ;  that  he  did  not  take 
his  oath  of  office  aeconling  to  the  form  of  the 
letters  patent ;  that  the  manner  and  form,  in 
which  the  said  Richard  EUes  is  all«|(ed  hy  his 
plea  lo  be  sworn  into  his  office,  is  not  Sjccord- 
UkVL  to  the  customs  of  Saodwich. 

'H V  lord,  and  gentlemen  of  the  jury,  there 
haa  lately  been  a  ? ery  great  pontest  in  the 
Oourt  of  Kioff's- bench  about  the  officers  of 
this  town ;  sou  there  were  two  candidates  for 
this  office  of  mayor,  one  Wightwick,  and  the 
defendant  Ellea ;  and  apon  the  poll  it  appeared, 
that  Biles  had  eleren  votes,  and  Wightwick 
ten  ;  ao  that  Ellea  was  chosen  ma^'or  by  the 
majority  of  one  voice :  but  the  presiding  officer 
ftaid,  lie  bad  a  man  who  was  appointed  to  take 
the  poll ;  by  which  poll  it  appeared,  that  Gib- 
boo  and  Darby,  who  had  never  been  allowed  to 
he  ffceipett,  had  polled ;  and  then,  upon  that 
poll,  there  were  twelve  votes  for  Wightwick, 
and  eleven  for  Elles :  upon  which  the  oath  of 
office  waa  administered,  and  both  candidates 
were  sworn. 

Gentlemen,  on  application  to  the  Court  of 
King'a-bench,  Elles  by  affidavits  made  it  ap- 
|iear,  that  Gibbon  and  Darby  bad  no  right  to 
freedoms ;  on  which  the  Court  declared,  the 
|ioint  would  torn  on  Gibbon's  right;  and  then 
the  question  was,  Whether  persons  marrying 
freemen's  daughters  bad  a  right  to  freedoms  f 
and  Darby's  nght  was  to  abide  the  fate  of  that 
But  they  have  declined  this,  and  turn  all  the 
circttmstanoea  of  proving  upon  us.  We  shall 
tbcfefore,  gentlemen,  fully  prove  every  one  of 
these  issoss  to  you  by  witnesses ;  in  the  course 
of  whaoh  evidence,  you  will  hear,  gentlemen, 
of  very  great  anms  of  money  offered  to  engage 
those  freemen,  who  were  in  Ellea'a  iotereat,  to 
▼ol^  for  Wightwick.  We  shall  prove  to  you, 
gcDtlemeoi  that  100/.  was  offered  for  one  vote, 
and  even  so  laige  a  sum  as  tiOOp/.  for  another, 
in  order  to  procure  Wightwick  to  be  mayor. 

Under  these  qrcumstancea,  gentleooen,  two 
MandnmMs's  issued  fron^  the  C^rt  of  ^ng's- 
beochto  fdoiit  these  tipro  men;  for  they  all 
agreed  there  waa  no  right  by  marrying ;  and 
then  these  two  perwNis  were  sworn  in  ^▼irloa 
of  these  Mandamns'a. 

IfUierefore,  gentlemen,  we  shew  there  wti 
a  majority  for  Ellea  npoo  the  poll  aa  taken  By 
the  town-clerk ;  notwithstanding  the  pocfcct« 
poll  they  have aet  up ;  we  hope you'lltake  it 
wpoo  the  foot  of  the  town-derk's  imII,  and  ibid 
a  verdiet  itr  the  defendant  aoeordingly  • 

Ssr|.  Bmfmeif  May  it  please  your  kird- 
•hip,  and  you  gentlemen  of  the  jury ;  1  am 
Gonnsel  in  this  case  with  the  defeomnt:  and 
this  is  an  information  granted  by  the  Court  of 
l^iag'a-bep^b,  in  onbr  to  ^racmo  pace  |ii 
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Tf  where  there  were  two  acting  mtyora  at 
one  and  the  same  time  i  and  the  Court  granted 
this  information,  to  try  which  of  them  waa  duly 
elected.  Upon  thia  five  issues  are  joined:  and 
the  first  issue  you  are  to  try,  geoilemen,  ia» 
Whether  Elles  was  a  jurat?  And  we  shall 
shew  he  was  first  elected  a  freeman,  and  then, 
in  doe  manner  and  form,  a  jurat.  The  second 
issue  is.  Whether  the  mayor,  jurats,  and  com* 
monalty  of  the  town  and  port  of  New  -Romney, 
did  chuse  the  defendant  Elles  mayor  f  Gba- 
tlemen,  in  this  town,  we  see,  there  are  twenty* 
one  voters:  Wightwick  srood  io  opposition  to 
Elles ;  the  town  clerk  took  the  poll ;  and  on 
casting  it  up,  there  appeared  to  be  for  Ellea 
eleven  votes,  and  for  Wightwick  ten  (  ao  that 
Elles  was  duly  chosen  mayor.  But  another 
person  pretended  to  take  the  poll,  and  set  dowB 
such  persons  as  he  thought  fit,  and  ameagit 
them  Gibbon  and  Darby,  as  voten  for  Wight- 
wick ;  and  that  cast  the  majority  of  votera  on 
Wightwick:  but  Darby  and  uibbon'a  votea 
ought  not  to  have  been  taken,  their  right  behig 
by  marrying  freemen'a  daoghten;  whereaa 
there  is  no  such  eostom,  nor  ever  waa,  nor  ever 
attempted  till  the  year  1793,  when  it  wan 
set  up  by  this  Gibbon ;  andthereapontbeCorw 
poration  ordered  it  to  be  entered  in  theur  books, 
that  he  waa  not  to  be  admitted,  for  that  there 
waa  no  auch  custom ;  which  wo  shall  caU  our 
witnesses,  and  folly  preveto  yon. 

The  third  issue,  gentlemen,  is.  Whether  tha 
defendant  Ellea  waa  duly  sworn  into  the  office 
of  mavor,  in  manner  and  form  as  by  his  {dea 
lie  hatn  alleged  P  And  we  ahall  ahew  yon,  that 
he  waa  sworn  by  the  town-derk,  before  the 
mayor. 

The  fourth  issue  is,  Whether  Ellea  took  bio 
eorporal  oath,  for  the  due  execution  of  the  office 
of  oMyor,  according  to  the  form  andeAct  oT 
the  lettere  patent? 

The  fiah  iwue  is.  Whether  the  defendant 
Elles  was  sworn  according  to  the  DBaaner  and 
fbrm  as  the  mayor  of  Sandwich  ia  awom  P 

Gentlemen,  we  shall  call  our  witneases,  and 
it  plainly  appear,  that  these  issoes  ara 
for  the  defendant  Ellea;  and  then  we  hope 
yon  will  find  a  verdict  for  him  accordingly* 

Mr.  Martk,  My  kml,  in  order  to  be  a  joint 
he  most  be  a  freeman. 

L.  C.  J.  £vre.  Waa  he  a  jurat  P 

Mr.  KnomUr.  He  acted  aa  a  jurat. 

Seij.  Dameil,  His  actug  aa  a  jurat  is  evi- 
dence, nrima/a^fe,  that  he  was  a  freeman. 

X.  C.  J.   Willyou  admit  he  waa  a  jurat  P 

Mr.  JIdanh,  They  any'  go  on ;  I  shall 
make  no  baigains. 

8eij.  DamM.  Swear  Mr.  LoAle.  (Which 
was  done.) 

Mr.  Manh.  What  do  they  caU  hun  te  ? 
We  object  to  him. 

Seq.  DanulL  To  preve  an  assemUy-boel^ 
Mr.  Loflie,  ia  that  the  entry  of  Ellcs*t  deetioii 
tobeajurat^— I^ie.  Yes. 

Seri.i?anie//.  Headit. 
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^  ^  Jobs  'Tooke,  iii«yof .  At  a  eommmi  tt- 
•embty  held  the  «8d  Oeaember,  1780,  mayor, 
joffsU,  and  oommotiaUy  duly  eleeted  Edward 
Butebelor  and  ^ohard  £Uea  to  be  jorata." 

'  If  r.  Xacy,  The  eiecl^op-day  is  the  25th  of 
March. 

X*  C.  /.  This  proves  an  election  tlie  33d  of 
Decennber,  1730.    Was  be  duly  sworn  P 

Serj.  Bajfnei.  Yes^  ray  lord.  Bead  bis 
swearing. 

Anodate  reads : 

**  4  January,  1730,  Balohjelor  and  Elles  took 
the  oath  of  jurats." 

£.*€.  /.  Go  on,  isioe  by  issae :  tirsf,  Whe- 
Hwr  BNea  was  a  jnratP  They  insbf,  by  cus- 
lani,  the  jurats  must  be  swqm  e?ery  year ; 
pfOi^e  it. 

6erj.  Damtil  Hfy  lord,  they  ha^e  giTen  m 
BOtiee,  tHat  every  qualification  of  the  jurats  and 
Hwmen  would  be  objected  to. 

Ml'.  Kwmler,  A  jurat  (so  MS.  Q.  mayor) 
it  said  to  hie  an  annual  officer.  We  shall  prove, 
lay  lord,  that  Elles  was  chosen  for  the  year 
17S4. 

£.  C.  J.  Jf  r.  Wdlardi  yon  must  not  talk 
mM^  than  necessary; 

Hf.  Marsh.  It  is  necessary  to  be  a  freeman, 
11  order  to  be  a  jurat. 

Seij.  Darnell,  A' man  is  a  jurat ;  Is  it  ne- 
•SBsarjr  be  be«  freeman,  in  order  to  be  qualified 
forajmtit? 

§flri  Marsh,  If  the  entry  be  sufficient,  it  is 
needless  to  fo  on. 

L,  C.  J.  The  qualifications  of  a  jurat  are,  a 
jurat  be  must  be,  to  be  a  mayor ;  for  a  jurat, 
be  must  be  a  freeman. 

Mr.  Marsh,  These  points  are  often  disputed. 

L,  C.  J.  Dispute  what  you  wilt ;  but  be  was 
•wned  a  freeman  by  the  corporation  when  he 
was  made  a  jurat. 

Mr.  Marsh,  He  was  sworn  before  the  mayor 
and  jurats  only. 

L,  C.J.  'the  entries  are  all  so.  Nothing 
hsm  been  read  to  shew  they  mig;fat  not  swear 
him.  If  be  was  sworn  by  the  mayor  and 
jurats,  that  must  be  proved :  we  had  nothing 
of  that  in  tbe  last  cause. 

Seij.  Darnell,  The  question  is.  Whether  the 
major  part  of  the  mayor,  jurats,  and  common- 
alty, did  duly  cbuse  him  mayor,  aooording  to 
the  form  and  effect  of  tbe  letters  patent?  and 
in  order  to  pro?e  that  he  was  duly  chosen,  we 
are  to  shew  what  were  the  number  of  jurats 
aiad  freemen  th^t  voted  for  Elles ;  for  which 
purpose  1  shall  call  Mr.  Loftie: 
.  mrn.Manhf  We objept  to  Loftie : .  he  was 
one  of  the  persons  who  voted  for  Elles*  and 
therefore  fafs  given  bis  opinion  already. 

L,  C.  J.  I  never  knew  it  denied  a  corpora- 
tijQik-in»n  that  voted .{    be  is  a  legal  witness. 

Serj.  IfameU,  MXf  X4»flie,  were  you  present 
at  tbe  last  election  of.|i  mayor  for  lU>mney  ?  . 

LoJ}ie,  Yes. 

£|erj.  Darnell.  Where  was  it  made  ? 

X^/^te.  At  St.  Nicholas. 
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Seij.  DametL  What  number  of  freena 
wen^  present  and  voted  f — Loftie.  Twenty-oce. 

Mr.  Lacy,  Are  you  town -clerk  of  Reose;? 
Do  you  keep  a  book  f^^Loftie.  Yes. 

Mr.  Lacy.  Where  is  that  book  ? 

Loftie.  Mr.  Wellard.took  it  away. 

fAr,Wellard,  Hera  it  is. 

Loftie.  Mr.  Wellard  and  Mr.  Wigbtwidt 
took  away  the  books,  and  Mr.  Wigbtwicklm 
entered  the  proceedings  of  that  day  himsdf. 

L.  C,  J.  Are  there  any  entries  made  bj  jog 
of  the  proceedings  of  that  dav  ? 

Loftie,  I  have  a  copy  of  the  poll,  mvlorf. 

X.  C.  J.  Why  were  they  not  entered .' 

Loftie.  Because  Coates  insisted  I  tfawU 
take^the  poll  according  to  the  minutes  the;  bid 
taken. 

L.  C.  J.  And  you  did  not  think  it  right  f 

2^fc.  No,  my  lord ;  because  thev  liad 
taken  Gibbon  and  Darfiy'a  votes,  who,  I 
thought,  had  no  riebtto  rote. 

Serj.  DamelL  You  toke  an  oath  $.  what ii 
that  oath  P 

Loftie.  To  enter  ftdtbfhlly  and  right  aB  tb« 
proceedings  of  the  corpomtion. 

L,  C.  J.  You  did  not  make  an  entry  of  the 
poll,  because  every  body  did  not  agree  to  it; 
but  you  took  a  copy  of  the  poll.  Bead  tbr 
oath  of  the  town-clerk. 

Associate  reads : 

Vlr.Knowler*  Read  the  poll  again, 

Loftie.  **  Wightwick  and  Elles— The  wto 
for  mayor— 

«  For  Wightwick :— John  Coates,  esq. 
Wightwick,  fiatchdor,  Riitton,  Bissett, 
Joshua  Coates,  Odiham  Coates,  Wilson,  HeT- 
fenden.  Dree." 

These  were  all  that  vote^  for  Wightvicb 
but  Gibbon  and  Darby,  who,  I  apprehended, 
had  no  rip^ht  to  vote ;  and  therefore  I  did  ooi 
insert  their  names. 

**  For  Elles  .-—Himself,  Robert  MmwJ, 
Norman,  Tookey,  Smith,  John  MasctS, 
Weeden,  Laogdon,  Loftie,  Benjamin  Col*, 
William  Gray. 

Mr.  Marsh.  Darby  and  Gibbon  were  there, 
but  you  did  not  take  their  votes. — Was  oobodj 
else  there  ?  Did  not  Mr.  Papillon  and  Welld 
send,  that  they  might  be  admitted  U>  come  to 
exercise  their  franchise  of  voting  ? 

Mr.  Lacy,  I  desire  to  see  the  poll-paper,  tlie 
very  paper  you  took  in  the  church,  Hr.  Loftie. 

Mr.'X^i^  produces  the  poUrpaper,  aa  before 

Mr.  Xacy.  Did  tiot  youta(ke  another  Ii>t  0^ 
poll?  . 

Mr.  Loftie  prodoces  another. 

Mr.  Lacy,  He  fopk  one  list,  apd  then,  bj 
El^s's  direction^  took  another.  .  Bead  it 

Mr.  2k»^  rends  another  poH« 
•  «  *F6r  Wightmck  .-—John  Coattf,  ojj 
Wightwick,  tialchelor,  Rotton.  B^ 
Joshua  Coates,  Oxirham  Coates,  Wilsoo,  B«: 
enden,  Dree,  John  Darby,  Jqhn  ^ilW 
PapiUon,  Wellard."*  •  '' 
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'*  For  JB^iiet:— Elles,  Robert  Ma«ca11,  Nor- 
man, Tookev,  Smith,  John  Mascall,  Weedeo« 
LAO^rcleuy  LolUe,  Benjamin  Cobb,  William 
Grav." 

Mr.  Alarsh.  Where  docs  this  assembly 
meet  P 

Loftie,  In  the  south  chancel  of  St.  Ni- 
cholas. 

Serf.  DarrulL  Is  the  dqor  usaally  kept 
apen,  or  shut  ? 

JLafiie,  Shot,  to  preTent  people  cemiog  in, 
who  have  no  basiness., 

Mr.  Smith.  Which  of  the  two  polls  did  yoa 
mioutedoivn  first? 

Lafiie,  The  last'delivet«d. 

Mr.  Marsh.  My  lord,  this  is  the  principal 
Issue  ;  and  we  object  to  the  evidence  of  this 
person  who  voted  for  this  mayor.  He  has 
given  his  opinion  already ;  and  therefore  I 
auboiit  it  to  your  lordship,  whether  he  is  a 
legal  evidence?  Or  otherwise  we  insist,  the 
persons  taken  down  as  pollers,  that  they  are 
more  in  number  than  he  has  given  an  account 
of.  According  to  his  list,  they  are  but  ten; 
but  there  must  be  four  votes  more  added,  two 
of  which  are  persons  not  numbered  by  him. 

My  lord,  Darby's  and  Gibbon's  rights  to 
vote  depend  upon  their  being  free  of  this  corpo- 
ration ;  and  if  we  shew  they  are  free,  and  are 
admitted,  it  will  be  sufficient  reason  for  putting 
them  on  the  poll  for  Wtghtwick ;  and  then 
Etles  cannot  be  mayor.  Besides  there  is  Af  r. 
Papillon's  right,  who  was  not  in  the  church, 
because  the  door  was  shut  within-side ;  and 
Mr.  Wellard  was  also  a  freeman,  and  he  could 
not  cone  in,  the  door  being  ehut.  We  shall 
shew  yon,  gentlemen,  their  qnalification,  and 
that  they  could  not  get  into  the  church  ;  that 
they  went  to  the  door,  but  there  was  no  ad- 
mission to  be  had ;  that  they  sent  in  a  letter  to 
the  mayor,  and  demanded  admittance ;  and  if 
they  bad  been  let  in,  they  had  voted  for  Mr. 
Wigbtwick;  and  they  having  a  right,  and  as- 
serting that  right,  tnese  Votes  ought  to  be 
allowed  to  them. 

In  the  first  of  the  late  king,  there  was  the 
case  of  the  mayor  of  Hythe  tried  before  my 
lord  Macclesfield  at  this  place.  Two  persons 
offered  their  votes  at  the  poll,  and  being  re- 
fused by  the  presiding  officer,  the  Court  was 
of  opimon,  they  were  good  Fotes.  And  there- 
fore we  humbly  hope  your  lordship  will  allow 
these  to  be  good  votes,  and,  in  consequence, 
that  the  jury  will  find  for  us. 

Mr.  Lacy.  The  issue  now  before  your  lord- 
ship is,  whether  the  major  part  of  the  jurats 
and  commonalty  did,  or  did  not,  chuse  the  de- 
fendant Elles  mayor?  By  Loftie's  poll  it 
appears,  there  were  eleven  votes  for  Elles, 
and  ten  for  Wigbtwick :  so  that,  if  either  of 
the  four  votes  disallowed  by  him  shall  appear 
to  be  good,  then,  gentlemen  of  the  jury,  they 
do  not  prove  their  issue.  As  to  Mr.  Papillon, 
be  is  a  freeman^  admitted  and  sworn;  and 
though  bis  vote  was  refused,  he  tendered  it, 
and  sent  in  a  note  in  writing,  signifying  to  the 
Mayor  thai  ha  ?oted  for  Wigbtwick,  and  is 
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tberefbre  a  good  vote*  And  as  to  Da^yind 
Gibbon,  we  submit,  whether,  beipg  s.wiqpii, 
they  are  not  in  the  exercise  of  their  office,  and 
onght  to  be  altowed  good  votes.  We  shall  cali 
onr  witnesses,  and  shew  the  entries  of  Gibboil 
and  Darby.— Air.  Loftie,  look  iipon  the  book  ; 
is  it  your  band- writing? 

Loftie.  Yes.  Reads: 

**  J.  Coates,  mayor.  Be  it  remembered,  at 
a  conrt  of  record  held  the  35tb  of  Mansh,  n^ 
the  oorporation  having  been  served  with  • 
writ  of  Mandamus,  Gibbon  and  Darby,  de« 
maadin"^  their  freedoms,  were  admitted: and 
sworn." 

Mr.  Manh.  Where  is  Mr.  Papillon  and  Mr* 
Wellard*8  entry  P 

L.  C.  J.  Gibbon  and  Darby  were  admitted 
before  the  election  T-^Lqftie.  Yes,  my  iord. 

L.  C.  J.  How  came  you,  then,  to  raftue 
their  votes  ? 

Lqftie.  Because  I  thought  there  was  aa 
order  made,  that  they  should  not  be  admitted 
to  vote. 

L.  C.Ji  Were  they  elected  by  the  may^r 
and  jurats? — Xo/lfte.  Never,  iny  lord. 

Blr.  Wellard.  Read  my  election,  and  theA 
read  my  swearing. 

Associate  reads : 

"  Nicholas  Durrant,  mayor.  At  a  commoa 
assembly  of  the  town  and  purt  of  New>Rohi- 
ney.  in  the  common  place,  October  20,  17^0« 
Nicholas  Durrant,  mayor,  ice.  elected  Charles 
Wellard,  an  iuhabitaut  and  town-clerk,  to  be 
a  freeman  of  this  town  and  port ;  and  he  was 
ordered  to  be  sworn,  more  solito,  according  to 
brotherhood  and  gh nestling.'* 

*^  December  19,  1720,  he  was  sworn  and 
admitted."  ^ 

Serj.  Darnell.  Is  that  the  assembly-book  ? 

Mr.  Wellard.  Yes. 

Serj.  DamelL  My  bird,  all  the  entries  of 
swearing  these  people  i|re  in  the  assembly^ 
book,  and  therefore  it  is  but  a  delegated  power* 

Mr.  Xacy.  Read  the  mandate  for  chasing 
two  barons  to  send  to  parliapaent. 

Associate  reads : 

*'  Whereas  a  mandate  for  chusing  two 
barons  was  read,  the  mayor  and  jurats " 

Mr«  Marsh.  Read  Mr.  Papillon's  electioo 
and  swearing. 

Associate  reads : 

«*  New-Romney,  tt.  mayor..   Ala 

common  assembly  of  the  said  town  and  port  of 
New-Rotainey,  held  in  the  common  place 
there,  the  S3rd  of  March,  1731,  elected  David 
Papillon  a  freeman  of  this  town  and  port ; 
ana  he  was  sworn  and  admitted,  mare  solitOf 
according  to  brotherhood  and  ghuestliog." 

Mr.  DoddcaWcd  and  sworn. 
Mr.  AfarsA.  Were  you  present  at  the  last 
election  for  mayor  ? — boda.  Yes. 
Mr.  Marsh.  Was  Mr.  Papillon  there  ? 
Dodd.  Yes ;  but  be  was  not  in  the  church* 
jyir.  Marshy  And  iiow  came  he  not  to  giet  iaf 
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DM.  fi^eanse  the  dodr  was  locked. 
"  Mr.  Marsh.  Did  he  try  to  get  ir  ? 

Berethe  Chief  *  Justice  was  told  by  a  by- 
itander*  that  a  person  was  taking  Notes  \  on 
which  ht  asked, 

L.  C.  J.  Who  is  it  ?— Who  employed  you  ? 
Give  ine  the  paper.  [On  which  the  mtes 
were  delivered  to  him;  and,  after  turntne^ 
Ihem  OTor,  he  said,  with  some  wannthy3  I 
•bserve  my  name  in  it:  whom  were  you  em- 
ployed by  to  lake  those  Notes  ? 

Short-hand  Writer,  My  lord,  I  was  em- 
ployed by  a  gentleman  concerned  in  the  event 
•f  these  issues. 

LC.J.  Who? 

Short-hand  Writer.  Mr.  Papillon  desired  roe 
to  attend  and  take  Notes. 

"  Then  the  Chief  Justice  called  cross  the 
Conrt  to  Mr.  Papillon : 

L.  C.  J.  BIr.  Papillon,  here  is  a  man  taking 
Kotes,  that  says  you  emploved  him. 
.   Mr.  Papillon,  Yes,  my  lordy  I  desired  him 
to  attend,  and  take  Notes. 

L.  C.  J.  Who  is  he  ?  I  qbserre  my  name 
in  several  places.  1  suppose,  I  shall  next 
we^  have  my  name  b  pnnt. 

Mr.  Papillon.  My  lord,  it  is  no  common 
dhort-hand  writer ;  it  is  Mr.  I  never 

Kqew  it  was  a  crime  to  take  Notes  in  a  court 
where  your  lordship  sat. 

X.  C.  J.  Well,  I  hope  you  are  the  better 
for  them. 

'  Mr.  Papillon.  1  think  I  am,  my  lord  ;  and 
on  some  occasions  they  have  been  of  great 
use  to  me. 

L,  C.J,  I  am  glad  to  hear  that. 

Mr.  Papillon.  Your  lordship  presides  here ; 
■0  do  with  the  papers  what  your  lordship 
pleases. 

L,  C.  J.  No,  no.  Now  I  know  it  is  done 
by  authority,  if  1  see  any  thing  in  print,  I 
soall  know  where  to  apply. 

Mr.  Papillon,  ]t  is  no  reason  to  suppose,  it 
should  come  from  me,  if  your  lordship  does ; 
there  are  great  numbers  now  taking  Notes,  as 
well  as  Mr.  and  it  may  sure  come  as 

wdi  from  any  of  them.  My  lord,  1  never  was 
a  libeller,  nor  ever  in  my' life  encoui^ed  a 
publication  of  this  sort.  We  are  all  liable  to 
accusations  of  this  sort :  I  have  seen  many 
falshoods  printed,  but  never  thought  them 
worth  ray  notice.  My  lord,  I  am  not  an- 
pwerable:  do  with  the  Notes  what  you  will. 

X.  C  /.  No ;  since  it  is  your  wrtiei*,  let  the 
man  have  his  paper,  and  go  on. 

The  Notes  being  out  of  the  Short- hand 
Writer's  possession,  he  could  not  take  down 
what  was  said. 

X.  C.  J.  There,  take  down  that,  and  print 
H  too,  if  yon  will ;  1  don't  care ;  though  1 
don't  My  it  is  law,  nor  will  justify  it  as  such. 

Mr.  Papillon.  Here,  give  me  the  Notes : 

let  my  lord  have  them,  since  they  give  offence. 

•  i.  C.  J.  No,  I  will  not  have  them.    Let 
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the  man  have  his  paper  agaio,  littee  it  ii  done 
by  authority. 

Mr.  Papillon.  My  lord,  pray  do  what  yw 
please  with  them ;  cot  them  to  pieces,  or  pirt 
them  in  the  (ire. 

X.  C.  J.  No,  no.  Let  him  go  on,  stnoe  he 
is  your  writer. 

Mr.  Papillon.  Then  pray  let  bhn  gow 
without  reflections. 

Mr.  X/icy.  Pray,  Mr.  Dodd,  where  did  the; 
assemble  ? 

Dodd.  They  ivent  from  Mr.  Coates'i. 

Serj.  Vamell.  Kid  Mr.  Papilloo  and  )Ir. 
Wellard  go  with  the  people  to  the  diorch  ? 

Dodd.  No. 

Mr.  Marsh.  Was  Mr.  PapDkm  there? 

Dodd.  Yes. 

Serj.  Darnell.  Why  oonid  not  be  po  lolo 
the  church,  as  well  as  Coates  and  the  rest.' 

Dodd.  I  do  not  know. 

Serj.  Darnell.  Did  you  seethe  mnjorg* 
f^ora  the  house  P — Dodd.  Yes. 

Serj.  Darnell.  What  time  did  they  go  ? 

Dodd.  At  two  o'clock. 

Mr.  Marsh.  Is  that  the  usual  time? 

Dodd.  Yes. 

Mr.  Marsli,  How  long  was  the  door  locked 
before  Mr.  Papillon  and  Mr.  Wellard  came? 

X.  C.  J.  Did  the  mayor  and  jurats  see  tbeo 
coming? — Dodd.  I  do  not  know. 

Serj.  Darnell.  Is  it  not  usual  to  k>ck  tfae 
door  on  such  occasions  ? 

Dodd.  Yes ;  and  not  to  open  it  till  the  elec- 
tion is  over. 

Serj.  Darnell.  Did  Coates  or  Wi^litvick 
give  onlers  to.  shot  out  Mr.  Papilloo  or  Wel- 
lard P — Dodd.  I  do  not  know. 

Serj.  Darnell.  Was  any  body  shot  00156* 
sides? — Dodd.  Several. 

Mr.  Knowler.  How  long  was  Mr.  Weiid 
in  town  before  the  election  P 

Dodd.  About  6ve  weeks. 

Mr.  Knowler.  Whose  house  was  be  stdoriQ^ 
that  time  P—Dm/(/.  At  Gibbon's. 

Mr.  Knowler,  How  loof  was  it  after  Ac 
doos  was  shut,  that  Mr«  Papillon  and  Mr.  Wd- 
lard  came  to  apply  to  get  in  P 

Dodd,  A  minute  or  two. 

Mr,  Knowler .  Why  did  they  not  sppi/ It 
the  door-keeper  to  be  let  In  P 

Dodds  1  do  not  know. 

Mr.  Marsh.  Did  you  ever  know  a  freeoi" 
refused,  that  came  and  applied  to  be  let  bt  ■ 
little  after  the  door  was  shutP 

Dodd.  Yes. 

Seij.  Baynes.  Was  any  particnUr  oei^ 
sent  to  the  mayor  by  Mr.  Papilloo  or  Hr. 
Wellard  ?^Dodd.  Not  that  I  know  of. 
Mr.  Wellard  sworn. 

Mr.  Marsh.  Mr.  Wellard,  you  werewHbMr. 
Papillon :  Pray,  give  an  account  of  bis  ff^ 
to  chorch,  and  his  demand  to  come  in. 

Wellard.  I  went  with  him  to  the  chim 
where  the  election  Was,  in  order  to  vpie  w 
Wightwick.  As  we  were  going,  we  «''  *• 
witness  last  ezamiaed,  and  desired  bim  to  w^ 
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feotice  we  went  Ibr  that  pnrpose.  We  went 
up  to  the  doors,  and  found  them  fastened 
withiD. 

Mr.  Marsh.  Did  you  ohsenre  any  body 
aboot  the  doors  P 

WeUard.  Yes,  the  mayor's  servant  and 
others.  I  knocked  and  pushed  at  the  door,  but 
nobody  came,  or  ga?e  any  answer. 

Mr.  JIfariA.  And  by  what  method  did  you 
acquaint  the  assembly  that  vou  were  there, 
and  desired  admission,  in  order  to  gi?e  your 
Toies? 

Wellard.  We  sent  in  letters  to  the  mayor, 
to  acquaint  him  we  were  at  the  door.  We  gave 
the  letters  to  Mr.  Wtghtwick,  and  desired  him 
to  deliver  ttiem  to  the  mayor.  We  expected 
to  be  denied,  and  therefore  gave  letters  to 
Wi^^htwick,  to  deliver  to  the  mayor. 

X.  C./.  Mr.  Wellard,— If  you  wUI  not 
hear,  I  cannot  help  it.  They  went  to  the 
church  ;  you  came  after,  and  tried  to  get  in. 
You  sent  m  a  letter  to  the  mayor  by  Wight- 
wick  ;  fiow  could  that  be  ?  because  he  was 
gone  into  the  church  before. 

WeUard.  My  lord,  I  gave  Mr.  Wightwick 
my  letter  to  carry  in  with  him,  before  he  went 

JL»  C.  J.  It  was  to  acquaint  him,  you  were 
ready  to  come  in,  and  give  your  vote  P— Can 

Jroa  tell  whether  Wightwick  delivered  that 
etter  or  not? 

Wcllard.  Yes,  my  lord  ;  he  told  me,  after 
the  election  was  over,  he  had  delivered  it. 

Mr.  Manh.  Did  you  not,  on  the  day  of  the 
election,  dine  with  Coates  ?  Did  not  the  mayor, 
and  all  the  jurats  and  freemen,  dine  there,  and 
go  from  thence?  And  if  you  had  had  a  mind, 
could  you  not  have  got  in  with  them,? 

WtUard.  No ;  the  mayor  told  us,  if  we  had 
a  mind,  we  should  not  come  in. 

Mr.  KnowUr.  Were  you  not  in  the  church 
before  the  business  was  over?  Did  not  you 
come  into  the  chancel? 

Weliard.  Not  till  after  the  mayor  was  sworn, 
and  had  possession  of  the  staff. 


Mr.  Knowler.  Did  you  then  tender  yourself 
to  vote  f^Wellard,  No ;  it  was  all  over. 

Serj.  DarneU.  You  dined  with  Coates ;  'did 
you  prognosticate  there  would  be  a  shotting  of 
the  door,  and  a  refusal  ? 

WeUard.  Yes ;  because  the  mayor  had  told 
na*  we  should  not  come  in. 

Seij.  Darnell.  Did  you  write  word  Mr. 
Papilmo  was  with  you  ? 

WeUard.  I  sent  in  the  foltowingletter :  (Pro- 
duces and  reads  it.) 

**  Mr.  Mayor ;— I  am  at  the  church,  and 
demand  to  be  admitted,  to  give  my  vote  as 
others  for  mayor.  If  I  am  denied,  pray  take 
notice,  that  1  five  my  vote  for  Mr.  Humphry 
Wightwick  to  be  mayor  for  the  year  ensuing, 
I  being  at  this  time  a  resiant  in  this  town. 

"  C.  Wellard.*' 

''  Seij.  Darnell.  Whose  advice  did  you  write 
that  letter  by? 

WeUard.  I  demur  to  that  quealioii.  la 
point  of  law  I  ought  a^t  to  aoiwar  it. 
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X.  C.  J.  I  think,  Mr.  Weliard,  ywk  should 
answer  the  question,  because  it  is  an  indifferent, 
question. 

WeUard.  Mr.  Papillon  and  I  concerted  it, 
in  order  to  preserve  our  rights. 

L.  C.  J.  Yon  thought  they  would  not  let 
you  in ;  therefore  you  wrote  this  letter,  and 
sent  iiY-^Wellard.  Yes,  my  lord. 

Mr.  Lacy.  Did  Mr.  Papillon  write  this 
letter  ? 

WeUard.  1  know  his  hand ;  I  saw  him  write 
it,  and  deliver  it  to  Wightwick. 

Auociate  reads : 

"  Mr.  Mayor ;  I  am  at  the  church,  and  de- 
mand to  be  admitted,  to  give  my  vote,  as  others, 
for  mayor.  If  lam  denied,  pray  take  notice, 
that  I  give  my  vote  for  Mr.  Humphry  Wight- 
wick to  be  mayor  for  the  year  ensuing,  I  being 
at  this  time  a  resiant  in  this  town. 

"D.  Papillon.'?    • 

Mr.  Batchelor  called  and  sworn. 

Mr.  Lacy.  Look  upon  the  two  papers  signed 
Papillon  and  WeUard ;  were  tliey  delivered  by. 
Mr.  Wightwick  to  the  mayor  ? 

Batchelor.  1  saw  Wightwick  deliver  them 
to  Coates,  the  mayor. 

Mr.  Lacy.  Was  it  before  or  after  ibe  choice  ? 
.  Batcfiehr.  It  was  before  }  and  the  mayor 
said,  he  would  admit  no  foreigners  to  come  in. 
The  mayor  shewed  ^tbe  letters  about,  and  gave 
them  to  me  to  read)  and  said,  he  would  admit 
no  foreigners  in. 

Mr.  Lacy,  Had  the  freemen  given  their 
Votes? 

Batchelor.  No;  they  were  gone  to  the  chan- 
cel to  vote,  but  had  not  voted. 

Mr.  Lacy.  Did  you  see  the  letters  delivered 
to  Wightwick?— £a^cAe/or.  No. 

Mr.  Lacy.  How  do  you  know  them  to  be  the 
same  ? 

Batchelor.  Because  they  were  open.  I  saw 
Coates  sigrn  at  the  bottom,  <*  This  was  brought 
me  at  the  time  of  the  election  of  mayor,  and 
we  refused  it." 

Mr.  Knowler.  Did  Coates  acquaint  the  as- 
sembly he  had  received  such  letters,  and  resolved 
not  to  admit  them  ? — Batchelor*  Yea.  - 

Mr.  Knowler.  Did  any  other  person  demand 
to  be  admitted  f-^Batchelar.  No. 

Mr.  Knowler.  Did  you  ever  know  any  fo« 
relffners  vote  for  mayor  ? — Batchelor.  No. 

Sir.  Marsh,  Was  there  time  for  them  to  have 
given  their  votes,  if  they  had  been  let  in  as  soon 
as  the  letters  were  delivered  ? 

Batchelor,  Yes  ;  they  were  just  gone  out» 
and  hardly  got  into  the  chancel,  before  Wight- 
wick delivered  them. 

L.  C.  J.  Did  you  ever  know  any  one  let  in 
aAer  the  door  was  shut  ? 

Batchelor,  No,  my  lord. 

Mr.  Lacy.  After  they  are  let  into  the  church, 
and  the  door  shut,  caonot  a  freeman  be  let  in  f 

Batchelor,  I  never  knew  or  remember  it  ia 
my  life,  after  the  church  \ioor  shut 

L.C.J,  Did -you  ever  luoff  w  hnx,  that 
9H 
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Coates  wtt  to  make  the  eleeliAtt  void,  as  tbisir 
IKend,  by  refusiD^  to  let  them  in  F  Goate« 
voted  for  Wi^j^btwick,  and  knew  that  on  refusal 
it  w6uld  be  a  ?oid  election.  If  people  that  had 
a  right  were  excluded,  I  think  it  a  toid  elec- 
4on. 

Mr.  Lae^.  My  lord,  they  all  Joined  to  ex- 
dade  foreigners. 

Mr.  Papillon  called  ;   and,  whilst  awearing, 

Serj.  DametL  So  they  were  to  serre,  or 
•wear  for  one  another. 

Wellard,  I  don't  know  what  yon  mean  bv 
that  insinoatioa :  we  regard  an  oath  at  macn 
as  you  do. 

Seij.  DamelL  Mv  lord,  Mr.  Wellard  says,  1 
iiwinuated  Mr.  Papuk>n  would  assert  a  fabe- 
hood.    1  scorn  it;  I  said  no  such  thing. 

Mr.  Marsh.  Pray,  Sir,  give  an  account  what 
passed  on  or  before  the  day  of  election. 

FApillon,  There  was  an  insinuation,  that  1 
designed  to  vote  at  the  election  ii»r  laajror;  on 
which  they  applied  to  the  mayor,  to  know  if 
be  would  admit  me.  He  told  them,  No ;  and 
it  was  refused  at  Che  instance  of  the  gentlemen 
of  the  other  nde.  I  do  not  know  that  I  thought 
<lf  voting  before;  but  then  I  asked  the  mayor 
about  it,  aud  he  refused  me,  becaUte  I  was  tbelr 
member,  and  therefbre  ought  not  to  meddle.  I 
did  not  chuse  to  make  any  distarbance,  and 
4herefbre  wrote  the  letter,  and  then  followed 
myself,  as  soon  as  I  could.  I  delitered  the 
letter  to  Wightwick,  to  gfive  it  to  the  mayor.  1 
^desired  him  to  take  notice,  1  insisted  on  toy 
tote.  I  waited  all  the  time  of  the  election  at 
Ibe  church-door,  but  could  not  get  in.  Coates 
has  put  me  to  much  trouble,  and  was  alwilyB 
my  eueniy. 

Serj.  Damdl  Did  not  Coatea  vote  for 
Wightwick  f-^Pamllon.  tht  poll  will  tell  you. 

oeij.  IhmeU.  He  voted  dn  your  tide.  Read 
the  fetter. 

Aiiociaie  reads : 

"  Mr.  Mayor,  I  am  at  the  cbureh<door,  &c." 
^r^ttm  as  Mr.  Weliard's  letter. 

.  Bayna.  Did  you  see  the  men  go  to 
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PapiUon,  I  cannot  be  sure ;  but  1  thought 
me  propeiest  time  to  be  refused  was  When  they 
were  assembled,  f  did  not  design  to  make  a 
disturbance,  and  therefbre  delivered  a  letter  to 
Mr.  Wightwick;  and  afterwards  1  knocked  at 
the  door,  which  was  ihut.  The  proclamation 
was  ready  to  be  read ;  for  ^ere  was  great 
veason  to  think  there  would  be  a  disturbance 
created. 

8erj.  Bayne$.  Might  yon  not,  upon  your 
fwth,  have  gone  in  with  the  othtt  gentlemen, 
iryoobad'thooghtfitf 

PapiUon.  1  believe  hot.  Upon  my  oath  ;  be- 
cause Coates  told  me,  he  would  not  admit  ihie. 

Mr.  KnomkTi  Did  yOa  not  stay  in  Coates's 
parlour  purposely,  When  he  went  out,  thai  the 
thurch-door  mlgfltt  be  shut  r 

PapiUon.   I  eamiot  tell. 

ltlr«  |[Milir.   Piray.SifyMeBectToorvelf. 


Pi^pUiion.  Upoamydath,teamiotra!oUcct 
whether  I  was  then  in  the  house ;  I  think  not 

Mr.  Kn0wler.  Was  there  aDy^distoxtonoe  tl 
the  election?  , 

PapUlon.  No ;  they  knew  the  procfaoatm 
Was  ready. 

Mr.  Knowler.  Were  there  not  other  gt&lSe* 
men  resiant,  bs  welt  as  you,  refused  f 

Papithn.  t  believe  not. 

Mr.  Knowler.  Bow  long  had  you  beeni 
resiant  f  Did  not  you  come  the  day  beftrt 
tlie  election  ? 

PapiUon.  I  cannot  recollect  as  to  tbe  diy. 

Berj.  DameU,  You  say  in  your  letter,  po 
were  resiant ;  pray.  Sir,  how  long  bad  yot 
been  so? 

PapiUon.  I  cannot  recollect  Ifyoaallov 
my  letter  is  a  good  demand,  I  will  ezphln  it 

Mr.  Smith,  Would  there  not  have  tieefl  a 
disturbance,  ifyon  had  rushed  into  the  cfanrcfi? 

PapUlon.  tfpon  my  oath,  I  believe  then 
would. 

Mr.  Lacy.  My  lord,  we  submit  this  ink 
here. 

Berj.  DarneU.  Mav  It  {dease  your  fordship, 
and  you  gehtlemen  of  the  jury ;  this,  my  M 
is  the  principal  issue ;  and  the  gentlemen  of 
the  other  side,  in  order  to  prove  that  a  majority 
did  not  ehuse  the  defendant  Elles  mayor,  m, 
that  this  poll  was  not  a  majority  of  the  whole, 
and  have  endeavoured  to  abeW,  that  othct 
people  had  a  right  to  vote,  bemdes  the  perfODi 
who  appear  upon  the  poll ;  that  Qmoa  asd 
Darby  were  admitted  freemen,  and  their  votef 
nut  teken  ;  therefore,  instead  of  the  ose  ma* 
jority  for  Elles,  if  they  had  been  sdmitH 
there  would  have  been  a'  majority  of  one  for 
Wightwick.  Now,  my  lord,  it  appesrs  fiom 
the  evidence,  thai  Gibbon  and  Darbjr  were  ad' 
mitted  the  very  morning  of  the  efectuo,  not  bj 
the  maybr,  jurats,  and  commonalty,  batby  odift 
persons,  at  another  place,  and  upon  prododof 
Mandamus's.  We  shall  shew  you,  geotleaMfi, 
that  when  the  Mandamus^  Were  brodsbtr 
thougfh  this  matter  had  been  a  great  while  kepi 
private,  it  was  unanitoonsty  resolved,  at  a  com- 
mon assembly.  That  ftio  fi-eeman'i  datgfater 
should  by  marrying  entitle  her  hoiliasd ;  m 
that  they  would  contest  Any  sn6hdsim  at  lav. 
We  shall  sheW  you,  gehtienlein,  that,  tbe  6; 
before  the  dection  came  on,  one  hondred  pa* 
BOBS  were  offered  to  one  man,  a  fhoosaod  gup 
neas  to  another:  but,  when  neSthtf  wdaMJot 
being  both  absolutdy  t«fasad,  then  the  Mai^ 
mus  was  produced,  and  two  men  sworti  iow 
verymoming  before  the  election.  Isppeiltott* 

common  sense  of  every  man ;  is  tliere  so/l^ 
tenoe  of  right  for  this?  The  swearing  •*•  "Jl 
nutting  can  give  no  r^ht }  the  man  ^^^ 
legally  chosen  by  the  body:  bat  this  vaa  an 
atall  thecaaes  rostead  of  tbm,aB  «der!^ 
made  by  the  assembly,  aod  entered  in  tbtf 
books,  that  the  Mandamus  should  be  cootio* 


After  this,  they  offered  Mr.  Papilk*«*^  ** 
IteWwtA  as  finten ;  and'  thMr  proodedhif  ■ 
thiais  aa0^awdhiaryaelfceMw*K^  ^ 
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I  tnie»  ll^y  were  fteemen;  bat  bo  man  ^9^ 
csiaot.  Can  be  admitted  to  Tota  i  and  therefore 
ttcy  were  refused  by  the  body. 

But,  geDilemen,  tbey  tell  you,  we  bave  done 
It  w«  ciould ;  we  sent  in  letters  to  the  mayori 
ncl  came  to  the  church  door,  ia  order  tP  get 
n,  and  were  refuaed }  and  therefore  their  mes 
ugdt  aot  to  be  olgeci^  to,  as  they  ataodoa  the 

Pleaae,  geo0ei|iep,  to  observe  how  this  afiair 
»as  bven  cooked  up  between  Mr,  PapUlou  aod 
nr.  Wellard.  Wellard  tells  yoq,  the  (etteta 
verQ  writtei^  before  dianer  oq  the  day  ^f  the 
ilecUon  J  they  are  word  for  word  ifte  same, 
etter  for  letter.  The  sabsciriptioq  U  exactly 
a  the  same  words:  **We  refused  it,  Joho 
Doatee,  mavor,"  Coatea  had  prepoaed  it  tP  the 
ioily,  and  they  refpsed  it.  But  Coates  la  ia 
Mr.  Papilloa's  interest,  aad  fotes  for  him ;  can 
be  say  this.  We  refbs^  this  ?  No,  it  ia  qnly  to 
give  a  handle  of  complaint,  that  men  bafelSeen 
uDJuatly  refused,  and  that  therefore  tbe  eieeiion 
is  iruid :  though  I  ne^er  yet  heard  that  a  nan 
\i  as  to  be  admitted  to  Tote  by  letter,  or  that  a 
vote  was  to  be  put  into  a  pocket. 

As  to  the  case  of  Hytbe,  tbe  mea  were  act 
tually  thew  at  the  poll,  and  offered  their  rptea 
for  the  candidates,  and  were  actually  refused 
by  the  presiding  cfficer ;  and  if  he  reTusea,  the 
persoQ  has  his  remedy:  but  I  never  before 
heard  of  a  vote  put  into  a  pocket.  If  thia  ia  to. 
be  admitted,  there  can  (le  no  certainty  ia  any 
election.  A  corporate  body  aasemhied,  are  aot 
to  be  broke  in  upon,  after  the  doors  are  locked, 
and  the  ke^s  takea  in  (as  in  the  House  of  Copi« 
noons)  to  prevent  confusion ;  and  therefore  all 
right  of  voting  ia  excluded,  when  this  body  is 
ouoe  assembled,  fiesides,  they  dined  with 
Coates,  and  miffht  have  gone  ip  with  him^  and 
tbe  rest  of  the  freemen,  a  they  would :  hat,ia^ 
atead  of  that,  for  particular  parpapea,  they  aa^. 
No ;  we  will  not  claim  it  in  person,  we  wilj 
demand  it  by  letter. 

Upon  the  whole  eircumaftaacaa  of  this  case, 
\ke  hope,  gentlemen,  it  baa  been  dearly  made 
out  to  you,  that  Ellea  had  the  minority ;  4^at 
the  eleven  that  voted  for  him  were  legal  votes, 
and  that  but  ten  legal  votes  voted  for  Wight- 
wrick  ;  and  therefore,  gentlemen,  that  yoa  will 
find  a  verdict  for  us. 

Sen.  Pa^et,  My  lord,  the  gentlemen  of 
the  other  aide  have  en4eavout>ed  to  make  outi 
that  four  Ic^  voters  were  excluded  )  aad  that. 
Gibbon  and  Darby  being  sworn  m*  though 
they  were  rejected  by  the  assembly,  they  are 
to  oe  looked  on  aa  if  they  had  given  their 
voles. 

.  The  right  of  votingii,  to  be  elected  by  the 
mayor,  and  jurats,  and  cammoaaltjf :  hut  they 
were  never  elected,  or  duly  swern  in,  by  tlie 
ma^or  sad  jurats ;  it  waa  done  by  Mandamus^ 
and  though  it  was  agreed  and  resolved,  at  a 
common  assembly,  to  cantest  it,  yet  the  mayor 
and  two  jurats  awort  them  ia ;  and  therefore 
H  was  nght  to  refuse  them  their  votes ;  aw) 
than  these  ia  plainly  ^  nunorky  for  EUeak 


lard's  TQtes,  if  there  be  any  fraud  of  oalluskNi 
ia  that  matter,  their  votes  are  tp  be  set  siside : 
and  they  came  for  their  right,  after  the  church 
door  was  abut.  It  is  agreed,  that,  on  the  elec- 
tion of  a  mayor,  the  keys  of  the  church  ails 
laid  down  op  the  table,  and  the  doors  aic  shut: 
this,  gentlemen,  ia  theeQQatitqtio%of  tbetowq. 
The  evidences  tfU  yoq,  they  were  all  met  i^ 
Coat^a'Si  and  went  after  dinner  to  church,  te 
Tote  for  nigbtwick  i  but  the  mayor  would nol 
admit  them.  Bow  could  this  create  a  distu^ 
auce  ?  But  he  did  aot  admit  them  for  fear  of  # 
disturbance,  aad  they  were  hept  out;  and  any 
part  of  the  assembly  are  to  be  excluded,  v 
they  come  too  late,  as  in  the  Elouae  of  Com* 
mops. 

But  the  gentlemen  pf  tbe  ether  sidasigr,  their 
offer  tp  vote  aheuld  he  looked  on  ia  the  sama 
manner  as  if  tbey  had  voted.  And  this,  gen^ 
tlemen,  we  adieit,  is  law  in  the  Bouse  of  Com* 
mens,  but  waa  oefer  determined  to  be  law  ip 
any  of  the  coarta  ia  Weatminater-ball :  it  if 
the  nractice  there,  but  never  at  oomnon  law. 
So  tSa^  gentlemen,  there  if  n  plain  minority  ef 
those  aaaembled  for  the  defenctent  EUes }  and 
therefore  we  hope  you  will  find  that  be  is  duly 
elected. 

Itfr-  KngfuUr,  Wy  lord,  there  is  an  cntrr 
upon  the  assemUy-book,  where  Gibbon's  aa^i 
Darby's  right  were  taken  into  consideration  bf 
the  whale  body  ;  and  it  was  naanimonily  re- 
solved, that  they  had  oe  right ;  and,  to  make 
it  the  more  solemn,  the  mayor,  jurats,  and  oom^ 
monalty  subscribed  it;  and  Ceates,  and  tbe 
others  who  admitted  theiD,  have  alao  subscribed 
It    Read  the  entry  of  the  1st  of  March,  171)8, 

£,  C.  /.  It  sigoifiesnotbiuff,  an  aot  in  1728; 
tbey  gave  their  judgment,  wnat  aigoifies  it? 

Mr.  Jaoa^^^r.  Bead  the  eidfy. 


M  New  RoMn^,  Hweb  1,  1739.  Re 
that  Gibben  and  Darby  bad  thsealened  la  bvia_ 
their  Mandamus,  la  be  admitted  la  Ibe  freedom 
af  ihia  town  and  part  {  Hwasmplvedtaretam 
as  oounsel  shaU  advise,  a«d  the  sott  to  ba  dt- 
fonded  at  the  ebaige  of  thia  copparethMi.** 

Mr.  3Sar^h,  J  hope>  my  lord,  we  are  proper 
to  reply. 

X.  C  J.  Tou  are  not  regular  to  reply.  Too 
laid  down  a  rule  the  beginning  of  tbia  drcuit, 
an4  now  yea  do  not  keep  to  it;  but  I  will  hear 
you,  regular  or  irregular. 

Mr.lforiA.  Mylord,  we  humbly  maist.  thi 
Ust  entry  is  no  evidence. 

X.  C-J<  Yon  are  the  maateraf  order}  I 
submit  to  yoa. 

Mr.  MQTih.  My  lord,  I  had  not  objected, 
but  that  fdnr  people  ^ho  voted  for  Wightwick| 
that  had  no  disqualification,  are  left  out  of  their 
poll.  By  their  own  evidence  it  api»eaie,  thai 
this  waa  upon  a  right,  in  having  married  a  Irea^ 
maii'a  daughter ;  and  I  submit  it  to  your  kird* 
ship*  that  a  resolution  to  contest  that  right 
aarely  can  never  take  it  away,  eapecially  aT 
afterwards  it  appeaia  to  be  n  qght  not  con* 
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L.  C.  J,    It  should  be  a  custom  proved  as  f 

foundation  for  this  right  ^ 

Mr.  Marth.  My  lord,  a  point  of  law  de- 
pending on  the  dc*murrer,  we  submit,  whether 
;j^our  lordship  will  not  save  it,  in  case  we  lay 
roper  evidence  before  your  lordship  to  support 
it:  for,  if  the  charter  puts  them  on  the  same 
freedom  with  Sandwich,  and  the  custom  there 
k,  that  the  daughter  of  a  freeman,  by  marry- 
ing, eutitles  the  man  to  a  freedom ;  then  it  will 
be  a  point,  whetht^r  the  charter  warrants  that 
custom  ?  A  pretence  of  right,  however,  they 
bave ;  the  entry  of  Gibbon  and  Darby  is  by 
their  own  officer,  and  they  were  sworo  in  by 
the  mayor  and  jurats. 

And,  my  lord,  it  is  admitted  on  all  sides,  tbst 
Hr.  Papillon  and  Wellard  are  freemen  ;  and  if 
they  did  all  they  could  to  get  into  the  church 
and  vote,  then,  my  lord,  we  humbly  insist, 
they  are  as  much  voters  as  if  they  had  been  at 
the  poll,  and  were  actually  in  the  case  of  the 
men  of  Hy the  mentioned  before.  > 
•  Therefore,  gentlemen,  if  the  mayor  told  Mr. 
Papillou  and  Mr.  Wellard,  that  if  they  came  to 
the  church,  they  would  not  be  admitted ;  and 
said  to  Mr.  Papillon^  You  are  our  member,  do 
not  insist  upon  it;  and  when  they  offered 
themsehes  to  vote,  refused  them ;  we  humbly 
insist,  they  are  as  good  voters,  as  if  they  bad 
been  at  the  poll,  and  actually  voted. 

And  as  to  Gibbon  and  Darby,  they  had  this 
right  by  marrying,  and  were  warranted  by  the 
charter. 

X.  C.  /.    It  is  not  regular. 

Mr.  £acy.  My  lord,  the  gentlemen  of  the 
other  side  object  to  the  fact  laid  by  us  in  point 
of  law,  that  we  do  not  come  up  to  what  we 
contend  for  by  our  plea,  as  to  the  sole  right : 
bat  if  Darby  and  Gibbon  bad  a  right,  other  than 
by  election,  where  they  are  sworn  in,  1  would 
•ubmit  it  to  your  lordship,  whether,  till  dis- 
qualified, they  are  not  in  the  complete  exercise 
of  that  franchise?  There  may  be  rights  that 
come  not  in  by  election.  •.  Mr.  Seijeant  Darnell 
says,  that  the  majority  of  those  present  are  to 
chose  the  mayor :  but,  my  lord,  if  we  did  all 
we  could  to  get  in,  as  has  been  fully  proved  to 
your  lordship  and  the  jury ;  we  Immbly  insist, 
we  are  entitled  to  a  vote  as  much,  as  if  we  had 
been  actually  present  at  the  poll,  and  bad  given 
our  votes. 

It  has  been  said,  that,  when  the  business  is 
b^un,  nobody  is  to  interfere :  but,  my  lord, 
we  were  present  by  letter  before :  and  if  they 
read  it  not,  that  was  not  our  fault. 

Mr.  Smith.  My  lord,  we  admit,  that  aU  per- 
■ons  are  to  be  chosen  by  a  majority  of  freemen 
present ;  and  w^  humbly  insist,  Mr.  Papillon 
and  Mr.  Wellard  were  present  in  point  of  bi|v  ; 
and,  in  fact,  in  the  House  of  Commons  it  never 
was  otherwise. 

My  lord,  in  the  case  of  Asbby  and  White,* 
the  question  was,  whether  au  action  would  lie 
for  refusing  a  vote?  It  was  resolved  that  it 
would,  because  the  common  remedy  in  the 

*  See  it  in  thia  CoUection,  toI.  U|  p.  695. 


House  of  Commons  would  give  no  relief.  kA 
the  authority  of  the  men  of  Hy  the's  cue  w« 
fully  with  us :  Darby  and  Gibbon  bein^  ad. 
mitted,  we  apprehend,  when,  they  voted,  th^ 
were  in  the  exercise  of  their  franchise,  and  ire 
therefore  good  votes, 

X.  C.  J.  Gentlemen  of  the  jury,  the  qoa. 
tion  upon  this  issue  is,  whether  the  defeodaot 
Ehes  was  duly  elected  by  a  majority  of  the 
jurats  and  commonalty  of  the  town  aod  porttf 
New  Uomiiey?  And  it  appears  from  the  evi- 
dence, that  31  freemen  being  sflBembM, 
Wightwick  bad  10  voices,  Elles  had  11 ;  ii4 
that  two  people  were  present,  whose  Totei 
were  not  taken.  Darby  and  Gibbon.  It  wun 
the  t25th  of  March  ;  and  these  two  people  wae 
admitted  by  the  mayor  and  jurats,  on  prod1l^ 
ing  a  Mandamus,  which  is  a  precept  from  a 
superior  court ;  but  that  oonfen  no  right,  nor 
mends  the  thing,  if  there  be  no  evidence  of  i 
prior  right. 

They  tell  you,  on  one  side,  that  Darby  aod 
Gibbon  being  sworn  in  by  the  mayor  sodju* 
nftts,they  are  put  in  possession  of  their  otioe, 
and  are  to  be  regarded  as  people  that  bave  a 
right  in  the  election  of  mayor:  but,  unfea 
some  such  right  be  proved,  such  as  birtb,  dee- 
tion,  or  some  other  right,  the  Mandamos  ooa* 
fers  none. 

But  they  tell  you,  this  is  a  particular  r^t, 
supported  by  a  particular  custom  :  and  there- 
fore the  question  is,  Whether  this  admittioce 
can  give  a  ri^ht? 

Now,  admittance  and  swearing  can  give  no 
right,  without  a  previous  right.  A  Mandannis 
may  be  brought,  when  they  were  nerer  elect- 
ed ;  and  such  admittance  will  do  oothiog  of 
itself. 

But  no  such  custom  has  been  proved,  aod 
the  corporation  has  protested  against  it ;  aod 
therefore  Darby  and  Gibbon  had  no  rigbl  10 
vote. 

But  they  say,  Mr.  Papillon  and  Wellard  bad 
a  right ;  and  if  one  more  vote  be  added  totbe 
poll,  then  Wightwick  bad  it. 

They  were  certainly  freemen  ;  bnt  yet  tbey 
oould  not  send  in  their  votes  by  letter,  or  vole 
otherwise  than  personally;  they  must  bear- 
poraliter  congregati,  ^ 

Mr.  Papillon  was  told,  the  mayor  would  oot^ 
admit  him— What  then  ?   Should  he  sot  tbot 
have  endeavoured  to  go  in  with  the  reit  ?  1 
think  he  ought,  if  he  will  give  his  vote;  time 
can  be  no  reasonable  excuse. 

The  mayor  having  told  him,  they  woaMw* 
admit  a  foreigner ;  they  tetl  you  tbej  seotio 
letters,  and  did  what  they  could  to  get  io. 

But  they  hare  not  done  what  tbey  ooidd: 
for  they  should  have  attended  the  nwTort^ 
gone  to  the  church,  and  ^t  in  with  nim  t» 
the  rest:  but  they  do  not  come  till  after  tw 
church-door  is  shot ;  and  the  evidences  ill  »Ti 
that,  after  the  church-door  is  shut,  nobodj  o« 
be  admitted ;  and  that,  when  they  so  iS)  <"T 
lock  the  door,  take  up  the  keys,  and  tben  b^ 
body  is  ever  admitted .  Ifthey  donotoMoeio 
time^   Ooeforei    ib^  exclude  ibam^ 
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1?hey  miiBt  be  there,  and  come  at  the  usual 
•mine ;  and  if  they  did  not,  they  excluded  them- 
selves :  and  is  tlie  law,  or  the  method  of  elec- 
tioDS,  to  be  changed  for  them  P 

Mr.  Papilion's—  (I  would  not  insiooate— ) 
sendiug  the  letters  is  attended  with  odd  circum- 
aluDces.  The  letters  are  given  to  Wiehtwick, 
euid  be  is  to  deliTer  them  to  Goates ;  then  thev 
are  refused  by  the  assembly ;  and  afterwards 
the  letters  are  returned  into  their  hands  again, 
^with  a  note,  <*  We  havereceived  this  letter,  and 
it  has  been  refused." 

Gentlemen,  t  think  the  letter  will  do  no< 
Aing ;  they  were  wrongin  their  judgment ;  and 
not  ooming  in  time,  they  ought  not  to  be  let  in, 
any  roofe  than  any  bo(iy  else.  A  man  cannot 
osend  in  his  vote  by  letter;  he  most  be  present 
io  the  assembly. 

And  therefore  neither  of  these  four  gentle- 
men had  any  ri^hc  to  vote,  in  my  opinion ; 
«nd  then  the  OMJority  is  for  Elles,  and  he  is 
duly  elecied. 

Verdict  for  the  defendant. 


Ser].  Darnell,  My  lord,  the  next  issue  is, 
that  he  was  not  duly  sworn. — Mr.  Loftie,  Do 
^ou  know  whether  Mr.  Elles  was  sworn  in 
mayor  of  Ronmey  f 

Loftie.  Yes ;  he  was  sworn  in  by  me  in  the 
chorcb,  in  the  manner  as  other  mayors  are 
sworn. 

Mr.  Marsh,    As  to  the  oath  to  be  taken  by 


tlw  mayor,  you  are  only  ministerial :  did  not 
the  mayor  sav  to  you,  Wightwick  was  the  man 
that  was  to  be  sworn   in  mayor  ?    Did  not 


Coates  tell  you,  «  J  administer  the  oath  to 
Wightwick,'^  and  strike  EHes's  hand  off  the 
hook? 

Loftie,  No,  not  that  I  heard. 

Mr.  Lacy,  Did  not  he  order  you  to  swear 
Wightwick  P 

Jboftie.    He  ordered  me  to  swear  the  mayor. 

Mr.  Lacy.  Did  he  not  order  you  to  swear 
Mr.  Elles? 

Loftie,    Not  to  nay  knowledge. 

Mr.  Smith.  Did  Coates  say  who  he  thought 
was  mayor  ? 

Lqftt€.  Yes;  he  said  Wightwick  had  the 
majority. 

L,  C,  J.  Where  two  people  are  sworn  in, 
the  right  must  be  in  the  man  that  had  the  pos- 
session of  the  staff. 

Mr.  Batchehr  sworn. 

Mr.  Manh,  Were  you  present  in  the  church 
the  day  the  mayor  was  chosen  P 

Batchelar  Yes. 

Mr.  Manh.  What  declaration  was  made  by 
Coates,  as  to  the  person  chosen  mayor  ? 

Batehelor.  He  told  the  town  clerk,  Wight- 
wick was  mayor ;  and  said,  «  I  would  hare 
fon  set  down  Darby  and  Gibbon  as  roters 
ror  Wightwick;"  and  called  them  over:  but 
liofkie  would  not  set  them  down,  because  it 
was  against  hb  indinatiaD.    Coates  ga?  e  the 


I 


staff  to  Wightwick;  and  said,  «<  I  resign  this 
to  yon ;  you  shall  be  the  mayor ;  yon  bad  the 
most  rotes.'* 

Mr.  Marsh.  Who  then  called  for  the  oath  P ' 

Batchehr,  The  old  mayor. 

Mr.  Marsh.  Did  he  call  on  any  one  to  admi- 
nister the  oath  P 

Batchehr,  Yes;  he  bid  Loftie  administer 
the  oath  to  Wightwick ;  and  then  Wightwick 
and  Elles  laid  their  hands  on  the  book,  and 
Coates  said.  He  would  swear  Wightwick  only, 
and  shored  Elles's  hand  off  the  book  twice.  • 

X.  C.  J.  Read  the  clause  in  the  charter  that 
relates  to  the  chusing  of  a  mayor ;  the  ques- 
tion being,  Whether  the  mayor  or  town-clerk 
should  administer  the  oath  P 

Associate  reads : 

'*  The  said  late  queen  by  letters  patent  grant- 
ed, that  on  Lady  Day,  in  the  chancel  of  St. 
Nicholas,  one  of  the  jurats  should  be  chosen 
into  the  mayoralty  for  the  year  ensuing,  and 
should  take  his  oath,  in  manner  as  the  mayor 
ofSandwich  takes  it" 

L.  C.  J,  The  mayor  mustadminister  the  oath. 

Serj.  Darnell,  My  lord,  the  oath  is  always 
read  by  the  town- clerk ;  and  I  humbly  apore- 
hend,  it  is  taking  the  oath,  when  it  is  read  by 
him  in  presence  of  the  ODayor. 

£.  C,  J,  The  mayor  must  consent  to  the 
oath ;  he  is  the  judge,  whether  the  proper  per- 
son be  sworn,  or  not.  The  oath  is  to  be  admi- 
nistered by  the  old  mayor ;  and  it  appears  it 
was  against  his  consent ;  he  thought  anodier 
elected,  and  struck  Elles's  hand  off  the  book* 

Serj.  Darnell.  Suppose  a  man  to  take  an 
oath  to  qualify  htm  for  an  office ;  shall  a  jus- 
tice of  the  peace  refuse  it  P 

L,  C.  J,  Can  a  man  take  an  oath  that  is 
not  administered  to  him  P  The  town-clerk  has 
no  more  to  do  wiib  it  than  you  or  I.  A  man 
is  guilty  of  peijury,  if  a  clerk  will  administer 
an  oath,  when  a  court  forbid  him.  i  Besides^ 
the  mayor  delivered  the  ensigm  of  his  power 
to  Wightwick. 

Benjamin  Cobb  sworn. 

Mr.  Marsh,  Were  you  present  at  the  electWB 
oftbemayurp_Co66.  Yes. 

Mr.  Mursh.  Did  you  see  the  oath  adminis- 
tered p.-  Cobb,  Yes. 

Mr.  Knowler.  Was  Elles  sworn  P 

Ci^bb.  No. 

X.  C.  J.  Did  not  the  mayor  ddirer  his  stiff 
into  the  hands  of  Wightwick  P 

Cobb.  Yes,  my  lord. 

Mr.  Langdon  sworn. 

.Mr.  Lacy,  Were  you  present  at  the  election 
of  the  mayor  P — Langdon,  Yes. 

Mr.  Lacy,  Was  the  oath  administered  to 
Wightwick  P—Lan^£iofi.  Yes. 

Mr.  Lacy.  Did  Coates  make  any  objection 
to  the  swearing  Elles  P 

£.  C.  J.  Did  Coates  think  Elles  was  chosen 
mayor  ?^Langdon,  I  believe  oot. 

X.  C.  X  Who  did  Coates  think  was  ndayorf 
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X  Langdon.  H j  lonlt  he  sai4  Wiehtwipk  W4i 
9ff9yor,  OD  BCCQODt  of  Darby  and  uthboii, 

fUr.Manh.  Did  Wigbtwick  take  ti|e  staff, 
or  did  Coatea  ddiTeritto  Ellea? 

Langdon,  Wigbtwick  bad  th^  ataff,  and 
went  bome  witb  uie  ataff. 

Mr.  Wynne.  Did  Bllea  walk  a^  wwr  the 
ftaffav  the  other. 

J^gfim.  I  belieYe  be  did* 

Vr.  Gray  sworn. 

fS^a^.Bofnet,  Wereyoapreaeotattheebeiae 
•f  mayor  r  Did  Coales  say  aay  thing,  or  strike 
Etles'a  hand  off  the  book?  Waa  yon  nearP 

Grey.  I  waa  (ireaent)  he  neiFer  touehtd 
faif  hand. 

Mr.  Lacy.  Did  not  Coatea  order  Wighlirick 
lobeawbm? 

Gray,  I  db  not  Jfiu/uw  be  ordered  any  body  to 
be  sworn, 

L.  C.  J.  Had  Wigbtwick  the  staff  in  bis 
hand,  when  be  waa  sworn  ? 

Gray.    No. 

X.  C.J.  Where  was  it  f 

Ofwv.  Itlay^wnnponatABib-stoBe. 

L.  C.  J.    I  take  it,  be  ordered  the  meyor  to 

Gray.  I  do  net  know  his  thovglita. 

Mr.iUerM.  Is  it  venal  for  the  miTor  to  have 
the  staff  in  his  hand,  wlien  swomf 
"     Gray,  I  do  not  know. 

Mr,  Marth.  Whom  did  he  rnner 

Gray.  1  heard  bios  BMntkin  ndbo^. 

Hr.  Lacy.  Whom  waa  Wiglrtwiok  deetertd 
nayorhyP 

0ray.  By  Mr.  Ooatea. 

Mn  Xeey.  When  did  the  nayer  aey  Ihii  ? 

Grt^.  At  the  time  of  the  eleotiee. 


Mr.  Xecy.  Mr.  LaAie,  waa  yea  near  Ceates, 
^hen  Ae  oMyor  waaaworar  Did  ha  strike 
XUes'te  hand  offthe  hook  P 

Xfl^ie.  Net  thai  f  saw. 

B6r.fW4M|y«wero» 

Mr.  Laey.  Were  yon  present  at  the  electkm 
of  the  mayor  f 

Toak^,  Yes;Iwaaferyelo8etoMr.Ceete8. 
I  did  not  hear  bim  declare  Wigbtwick  mayor, 
•r  see  hia»  strike  Eiles's  hand  off  the  book. 
He  mentioned  Wigbtwick,  and  paid,  Wigbt- 
wick abouU  lie  swom. 

Mr.  Jl£iiri&.  Did  be  order  him  fo  b^  swem, 
•r  d^er  to  him  ibis  staff. 

Tookey.  He  said,  he  shonid  be  sworuj  but  I 
did  not  see  him  delrrer  his  staff  to  bim. 


CaseifBkhardJEKfi.  [iU 

Mr.  H^lfenden  awom* 

Mr.MwsA.  Wcieyeapweevlattbein«. 
ing  Mr.  Wigbtwick  nayer  ? 

Ealfenden.  Yea,  I  wee  pnaeat,  lad  mv 
Coatea  above  Ellea'a  bead  ftem  the  book.  1 
heard  hina  aay h#  woaki  not Sfear  Wk^ni 
aaw  hies,  after  aweanng,  delieer  the  staff  to 
WigfatiPkk  (  and  I  aa»  Sllea'e  hand  stmekiff 


Mr.  JleieA.    Did  BUm  walk  «« 
mayerf^flfl/AnAe.  I  eanoetteH. 

^  Mr.  Gibbon  swoni. 


iwitliie 


Mr.JlerM.  Wevayoapeeeentatthesiw. 
ing  in  the  aoayof  ^y  Coatea  ? 

GMam,  Yes;  be  gave  oedeia to  tsb tie 
poll ;  and  after  it  waa  takem  h«  asked,  Who 
was  mayor?  Loftie  told  hioo,  fiNes;  Wibn 
saki,  Wightmek.  Then  Coales  ssid,  tint 
Wightwiokwaa|fiheaen  mayor,  eadsbeuUle 
sworn  ;  and  then  Coetea  d^ersd  thetuff  to 
Wigbtwick.  I  saw  it  delivered,  end  saw  Cma 
shove  Elles's  band  off  the  book,  and  beini  biia 
say,  «<  Mind,  I  swear  Wigbtsiiek  nMyei\." 

Mr.  Marsh.  Wesballtroiible yourlonklip 
no  more. 

X.  C.J.  eenHeaaaii  of  tfie  kivy,theqvitioi 
oathia  iasneis,  whetlwv  tiM  detedaot  Ettci 
waa  awom  Boayer  or  not  f 

It  must  be  done  by  his  ptedeesessr. 

iisi^  says,  that  Coatee  ordered  him  Is  lenr 
the  mayor,  and  that  he  raad  the  oath:  IfiUi 
was  done  by  Coatee's  order,  then  he  waitodl 


But,  if  itwaadbmeeontrary  to  hiaerdsr^aid 
he  dodaied  another  man,  and  ahoied  filM 
hMid  off  the  hook,  and  said,  ««Tbke  nrttt,! 
swear  Wigbtwick  mayor,''  asidootthesAer, 
and  deiteeed  the  ataff  te  him,  and  did  i«  be 
conld  to  oppose  the  swearing  Elles ;  tbes  EHei 
was  not  sworn  mayor. 

The  towB-ekvk  cannot  swear  the  mt^; 
and  the  evidience  is  strong  that  Coales  ofpoM^ 
eweanng  EUee.  The  man  that  has  the  rifbi, 
he  ia  the  man  thai  maat  he  8  we«n ;  hot  aootoot 
the  former  mayor  can  swear  him. 

The  question  theiefere  is,  whether^  hi  vh 
Bifomhy  a  ^per  authority?   . 

If  yon  think  bim  sworn  by  a  proper  lotli^ 
nty,aiidlhat  Coatea  meant  thetEllesdiooM 
be  the  mayor,  then  you  must  find  for  bin. 

But'  if  you  think  he  BQeant  ffi^inek 
shonklhee«om  mayor,  then  yen  mwt  fis^  f" 
Wigbtwick. 

IMKetfolhalLiiV. 
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*P7.  Case  of  HjcNftr  MoOli^*^  Plaintiff,  against  the  Mayol-,  Jurats, 
and  Commonalty  of  the  Town  and  Pbrt  of  HAstiHos,  in  the 
County  of  Sussex,  Defendants:  10  George  IL  a.  d.  1736. 


pTried  on  ToesdtT,  Joly  the  l20tb,  at  the  ftit« 
tings  after  Trinity  Tent),  17S6,  before  the 
Right  Honoorable  Philip  Lord  Hardwieke, 
Lord  Chief  Justice  of  bis  Blsje&tj's  Court 
of  King's- Bench,  on  a  Mandamni  for  ad«> 
taitting  tbe  Plaintiff  to  be  a  Freeman  of 
Hastings,  in  pursuance  of  a  cnstom  there ; 
which  custom  tbe  Defendants  bf  their  return 
denjr»  and  thereupon  issue  is  joined.] 

Pleas  before  our  lord  the  king  at  West- 
minBter,  of  Biliary  Terdii  in  the  9th  year  of 
the  reign  of  our  sovereign  lord  George  the  9d| 
by  the  ffrMe  of  God,  of  Great  Britain^  Franooy 
«od  Ir^d,  king,  defender  of  the  ftith. 

Amongst  the  Pleas  of  the  King-Roll. 

MtddUtex.  Some  time  ago,  that  is  to  say, 
«pon  the  S8th  day  of  Nofember,  m  the  9th  year 
or  the  reign  of  our  sorereign  lord  George  the 
Sd,  1^  the  grace  of  God,  of  Great  Britain, 
France,  and  Ireland  king,  Hefender  of  the  ftlth, 
before  onr  said  tord  the  king,  at  Westminster, 
(be  same  k)rd  the  king  commanded,  to  the 
mayor,  juratSf  and  commonalty  of  his  town 
nnd  port  of  Hastings,  in  his  county  of  Sussex, 
hia  writ  closed,  in  these  words }  tnat  is  to  say, 
•«  Geo^  the  Sd,  by  the  mce  of  God,  of 
CSreat  Britain,  France,  and  Ireland  king,  de« 
fender  of  the  fkith ;  to  the  mayor,  jurats,  and 
commonalty  of  the  town  and  port  of  Hastings, 
in  our  countj^  of  Sussex,  greeting  t  Whereas  the 
said  town  and  port  is  an  ancient  town  and  port, 
and  one  of  the  five  anciant  ports  of  this  king- 
dom :  and  whereas  there  is,  and  time  out  of 
mind  hath  been,  a  certain  ancient  and  land* 
aUe  custom,  used  and  approred  within  tbe  said 
town  and  port,  that  every  person,  beln^  the 
eldest  sen  of  any  freeman  of  thtrsaid  town  and 
pert,  and  bom  within  the  said  town  and  port, 
after  tbe  adinission  and  sweating  of  his  father 


•  Sen  9  Sira.  lOfO.  Ann.  368.  99t.  and 
fLyd  on  Cotfomtionsk 

In  tliis  Borough  of  fiastinsyarosfc  the  Case 
of  Milward  v.  Thatdier,  (9  l>rm  Re^.  81)  In 
tr faich  it  was  decided, that  Where  aneraon,  bein|( 
hi  possesskNi  of  a  cornoratefoflfce,  neo^icS 
nnothef  office  ioeompatdite  thereidtD,  the  fbr- 
mer  office  by  such  acceptance  became  racant 
And  as  to  this  it  seems  to  be  immnteinl  whe- 
ther the  office  last  accepted  be  or  be  not  of  su- 
perior rank  or  value,  to  that  which  was  nre- 
Tiottsly  possessed.  See  also,  Rex  v.  Sir  Wiifmm 
Trelawney,  8  Burrow,  1615 ;  add  Kyd  on  Cor* 
porations,  vol.  1,  chap.  8,  §  S»  It  was  also  d^ 
dded  in  Inward  v.  Thatcher,  Aat  the  offices 
^  jurat  and  town  clerk  of  Hasttogs  were  in- 


into  the  place  and  office  of  one  of  the  freemen 
of  the  said  town  and  port,  hath  a  right,  in  re- 
spect thereof,  and  alsonnon  paying  a  reasonable 
fine,  to  be  admitted  ana  iwom  hito  the  place 
and  office  of  one  of  the  freemen  of  tbe  said 
town  and  port,  and  ouffht  by  you  to  be  admitted 
and  sworn  into  the  place  and  office  of  one  of 
tbe  freemen  of  the  said  town  and  port,  accords 
ing  to  the  custom  of  the  said  town  and  port* 
and  whereas  one  Henry  Moore  is  the  eldest 
son  of  Samuel  Moore,  one  of  the  freemen  of 
the  said  tdwn  and  port,  and  was  bom  witbiil 
the  said  town  and  port,  aftei*  the  admission 
and  sweaHuff  of  his  fkther  into  the  plaoO 
add  offiee  of  one  of  th^  ffeemen  of  th^ 
said  town  and  port:  and  whereas  the  said 
Henry  Moore,  by  virtue  tbeivof,  and  npon  {lay- 
ing a  reasonable  fine  according  to  the  said  eua- 
tom,  ought  by  you  so  to  be  admitted  and  swook 
into  the  place  and  office  of  one  of  the  freemen 
of  the  said  town  and  port;  yet  you,  well  know- 
Ing  the  premisses,  but  not  regarding  your  dut^ 
in  this  behalf,  have  not^  yet  admitted  tbe  said 
Henry  Moore  mto  the  said  place  and  offlccf  of 
one  ot  the  freemen  of  the  said  town  and  port  ^ 
nor  have  you  administered  the  oaths  to  the 
said  Henry  Moore,  which  are  in  that  case 
usually  administered  and  taken,  aHbough  you 
often  have  been  requested  so  to  do,  by  the  said 
Henry  Moore;  but  have  refused,  and  yet  do 
refuse,  to  admit  and  swear  the  said  nwtf 
Moore  into  the  said  place  and  office  of  one  of 
the  firemen  of  the  said  town  and  pOtt,  although 
tbe  said  Hemy  Moore  has  tendered  to  you  t 
reasonable  fine  on  that  behalf;  In  contempt  of 
us,  and  to  ^e  no  small  dannge  and  crrievancd 
of  him  the  said  Henry  Moore,  and  to  the  mani«^ 
fest  miory  of  his  estate  as  we  ba¥^  been  ln« 
formed  from  his  complaint  to  n^ :  mk  tboifeford 
being  wfllmg  that  due  and  speedy  justice  be 
done  to  the  said  Henry  Moofe  hi  this  behalf, 
(as  it  is  tieasonable)  do  command  you,  by  firmly 
injoining,  tb^t.  Immediately  after  the  retteipt  dr 
this  our  wtit,  you  do  without  delay,  upon  the 
said  Henry  Moore'tf  paying  k  reasobdbte  fine^ 
admit,  or  cauae  to  be  aifmttted,  the  said  Henrt 
Monte  ifito  tbe  said  plac0  add  dffice  of  on*  of 
the  fireemen  of  the  atiid  tbi^n  aHd  pbn,  togfelhiit 
with  all  the  libeHiesr,  privileges;  tttAMU^. 
emolnments,  and  comrnddltte,  to  a  freeman  of 
the  said  town  andpiM  befon^g' ^dipper* 
tainiftg ;  and  thai  you  ad/tfinSter,  of  cd^  <6 
be  administered,  to  tbe  M^  Henry  M^  «le 
oaths  fi^hidi  are  ht  that  «artr  mMsKy  adminW- 
tercd  and  taken  acconllDjg  to  iHe'taUou^omj 
or  shew  to  us  cause  to  th^  odnftrary  thereof 
tb«f  the  ssme  oomphttl  i(M  not,  by  ip\xt  d^- 
fatdt,  be  repeated  to  od.  intt  How  yotf  ifakM 
btv#ex*e«iedthii  bttfTfi^  tnikeh  nppettt* 
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us  at  Westminster,  on  Fridsy  next,  after  tbe 
octare  of  St.  Hillary,  returning  then  to  us  this 
our  writ.  And  this  you  are  not  to  omit,  d^on 
peril  that  may  fall  thereon.  Witness  Philip 
lord  Hardwicke,  at  Westminster,  the  S8th  day 
of  November  in  the  9th  year  of  our  reign." 

Upon  which  «aid  Friday  next  atler  tbe 
octave  of  St.  Hillary,  before  oar  said  lord  tbe 
king  at  Westminster,  the  said  mayor,  jurats, 
and  commonalty  of  tbe  said  town  and  port  of 
Hastings,  in  the  said  county  of  Sussex,  return- 
ed the  said  writ  as  followeth  ;  that  is  to  say, 
*\  The  answer  of  the  mayor,  jurat3,  and  com- 
monaltjr  of  the  town  and  port  of  Hastings,  with- 
in mentioned,  to  this  wnt,  appears  in  a  certain 
schedule  to  this  writ  annexed  :  We,  the  mayor, 
jurats,  and  commonalty  of  tlie  town  and  port 
of  Hastings,  mentioned  in  the  writ,  hereunto 
annexed,  do,  according  to  the  command  of  tbe 
said  writ,  humbly  certify  to  our  sovereign  lord 
the  king,  thai  there  is  not,  nor  time  out  of  mind 
hath  been,  any  such  ancient  and  laudable  cus- 
tom, used  and  approved  within  the  said  town, 
and  port,  that  every  person,  being  tbe  eldest 
son  of  any  freeman  of  the  said  town  and  port, 
and  born  within  the  said  town  and  port,  af\er 
the  admission  and  swearing  of  his  father  into 
the  place  and  office  of  one  of  the  freemen  of 
the  said  town  and  port,  bath  a  right,  in  respect 
thereof,  and  also  upon  paying  a  reasonable 
fine,  to  be  admitted  and  sworn  into  tbe  place 
and  office  of  one  of  the  freemen  of  tbe  said 
town  and  port,  as  in  the  said  writ  is  alleged : 
and,  for  this  cause,  we,  the  said  mayor,  jurats, 
and  commonalty  of  the  said  town  and  port  of 
Hastings,  have  not  admitted,  nor  caused  to  be 
admitted,  neither  ought  ue  to  admit,  or  cause 
to  be  admitted,  Henry  Moore,  in  the  said  writ 
named,  into  the  place  and  office  of  one  of  the 
freemen  of  the  saitt  town  and  port,  together 
with  all  tbe  liberties,  privileges,  franchises, 
emoluments,  and  commodities  to  a  freeman  of 
tbe  said  town  and  port  belonging  and  apper- 
taining; neither  have  we  administered,  nor 
caused  to  be  administered,  nor  ought  we  to  ad- 
minister, or  cause  to  be  administered,  to  tbe 
said  Henry  Moore,  tbe  oaths  which  are  in  that 
case  usuaHy  administered  and  taken,  as  by  the 
said  writ  we  are  commanded  tn  do." 

And  hereupon,  upon  the  same  Friday  next 
after  the  said  octave  of  Sl  Hilary,  before  our 
■aid  lord  tbe  kiug  at  Westminster,  came  as  well 
tbe  said  Hewry  Moore,  in  tbe  said  writ  and 
return  named,  by  Henry  Masterman  bb  attor- 
ney, as  tliesaid  mayor,  jurats,  and  commonalty 
of  the  said  town  and  port  of  Hastings j  in  the 
said  county  of  S^iutex,  in  the  same  writ  and 
return  mentioned,  by  Henry  Walrond  their  at- 
torney. And  the  said  Henry  Moore,  having 
lii^d  Oyer  of  the  said  writ  and  return,  saith, 
^^at  tor  any  thin^r  above  allei:^  by  them,  the 
said  mayor,  jurats,  and  commooaliy,  in  their 
aaid  return  to  the  said  writ  of  Mandamus,  he 
the  said  Henry  Moore  ought  nol  to  he  barred 
firom  havinff  a  peremptory  writ  of  Mandamus. 
in  order  to  be  admitted  and  sworn  iuto.ihe  Maid 
fla«e  and  offipa  of  ooa  of  the  fr^emea  of  tbe 
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said  town  and  port ;  became  he  nkh,  Hut 
there  is,  and  time  out  of  mind  bath  been,  sodi 
an«  lent  and  laudable  custom,  used  sod  ap- 
proved within  the  said  town  and  port,  tint 
every  ]^ersoQ,  being  the  eldest  ton  of  any  frre- 
man  ot  the  said  town  and  port,  and  bom  tritiua 
the  said  town  and  port,  after  the  admisaon  vA 
swearing  of  his  father  into  the  pbu:e  and  office 
of  one  of  tbe  freemen  of  the  said  toim  wbA 
port,  hath  a  right,  in  respect  thereof,  and  also 
upon  paying  a  reasonable  fine,  to  be  admitted 
and  sworn  into  tbe  place  and  office  of  one  of 
the  freemen  of  the  said  town  and  port,  in  mia- 
ner  and  form  as  in  the  said  writ  of  Mandanu 
is  above  alleged.  And  the  said  Henry  Msore 
prayeth,  that  this  may  be  inquired  into  by  tbe 
country ;  and  the  said  mayor,  jurats,  and  cooh 
monaity  pray  the  like. 

Mr.  Clarke.  May  it  please  yonr  lordsfaip, 
and  you  gentlemen  of  tbe  jury ;  Henry  Mone 
is  the  pkintiff ;  and  the  mayor,  jurats,  and 
commonalty  of  the  town  and  port  of  Hastio^ 
are  the  defendauts.  And,  gentlemen,  this  is  i 
Mandamus,  directed  to  the  defendants,  tiie 
mayor  and  jurats  of  that  town  and  port,  to  ad- 
mit and  swear  in  tbe  plaintiff  Henry  Moen 
into  the  place  and  office  of  one  of  tbe  freeoKii 
of  this  town. 

And,  gentlemen,  the  Mandamus  sets  forth, 
That  the  town  and  port  of  Hastings  iM  ao  an- 
cient town  and  port,  and  one  of  the  6ve  ancidit 
ports  of  this  kingdom  ;  and  that  there  is,  and 
for  time  out  of  mind  has  been,  a  certain  and 
ancient  laudable  custom,  used  and  approred 
within  that  town  and  port,  that  evenr  peisoa 
being  the  eldest  son  of  any  freeman  there,  aod 
horn  within  the  said  town,  aAer  the  adoiissifln 
and  swearing  of  his  father  into  the  place  and 
office  of  one  of  the  freemen  of  the  ssidtDWB 
and  port,  baa  a  right,  in  respect  thereof,  aod 
also  upon  paying  a  reasonable  fine,  to  be  ad- 
mitted and  sworn  into  the  place  and  office  at 
one  of  the  freemen  there,  aooordiqg  to  tbe 
custom  of  that  town  aod  port. 

Gentlemen,  tbe  Mandamus  further  sets  fortb, 
That  the  plaintiff  Henry  Moore  is  the  ehN 
son  of  Samuel  Moore,  one  of  tbe  freema  » 
tbe  said  town  and  port,  and  was  bom  witbin 
the  town,  afker  the  admission  aod  swesiia^^ 
his  fiither  into  the  place  and  office  of  freeoiaBj 
and  that  the  plaintiff,  by  virtne  thereof,  aad 
upon  paying  a  reasoiuible  fine  aooordiog  to  tbe 
custom,  ought  to  have  been  admitted  aodsfrom 
by  the  defendants  into  the  pUce  and  office  of  a 
freeman;  but  that  the  defendants.  coQtiarjt(| 
their  duty  in  this  case,  have  relused,  mm 
refuse,  to  admit  a[nd  swear  him,  altfaoogb  o| 
has  tendered  to  them  a  reasonable  fine  ob  tbai 
behalf.  ,.j 

And  this,  gentlemen,  the  defendants  are  Jmi 
to  have  done  in  contempt  of  the  kin|?.  ^  ^ 
great  damage  am!  grievance  of  tbe  plainuff. »» 
to  the  manifest  injury  of  his  estate.  . 

And  therclore  the  writ  procefcdstofoaaMM 
the  defendauts,  inmiediately,  upon  tbe  |»»a»ij 
tiff's  paying  a  reasonable 'fine,  tos(iionw>> 
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■wear  bim  into  Uie  place  of  a  freeman,  or  to 
shew  cause  wby  thc^  do  not. 

*  To  this  writ,  gentlemen,  the  mayor,  juratsi 
and  commonalty  ha?e  returned  ior  answer, 
That  there  neitlier  is,  nor  for  time  oot  of  mind 
has  been,  any  such  ancient  and  laudable  cus- 
tom, osed  and  approved,  within  the  town  and 
port  of  Hasting|i,  as  is  alleged  in  the  writ ;  and 
this,  tbey  say,  is  the  reason  they  ha? e  not  ad- 
mitted the  plaintiff. 

Geotlemen,  opon  this  issue  is  joined ;  and 
the  only  question  vou  are  now  to  try,  is.  Whe- 
ther there  be  such  a  custom  in  the  town  and 
sort  of  Hastings,  as  the  plaintiff  has  laid  in  the 
Mandamus?  u  therefore,  gentlemen,  evidence 
is  laid  before  vou,  that  there  is,  and  time  out 
of  roind  has  been,  such  a  custoniv  you  will 
please,  gentlemen,  to  find  a  verdict  for  the 
plaintiff. 

Sir  ThomtuAlmmf.  May  it  please  your  lord- 
abip,  and  you  gentlemen  of  the  jury ;  I  am 
also  of  counsel  of  the  same  side  with  the  plain- 
tiff; and  you  will  please,  gentlemen,  to  ob* 
serve,  that  the  single  issue  you  are  to  try  is, 
tvhether  there  now  is,  and  time  out  of  mind 
has  been,  an  ancient  and  laudable  custom  in 
the  town  and  port  of  Hastings,  in  the  county 
of  Sussex,  that  every  person,  being  the  eldest 
son  of  a  freeman  of  the  said  town  and  port, 
and  bom  within  the  said  town  and  port,  atWr 
the  admission  and  swearing  of  bis  father  into 
the  place  and  office  of  one  of  the  freemen  of 
the  said  town  and  port,  hath  a  right  in  respect 
thereof,  and  also  upon  paying  a  reasonable 
fine,  to  be  admitted  and  sworn  into  the  place 
and  office  of  one  of  the  freemen  of  the  said 
town  and  port? 

This,  geotlemen,  is  the  issue  you  are  now 
to  try ;  and  it  will  not,  I  believe,  be  necessary 
to  trouble  you  with  an  account  of  the  Cinque 
Ports,  and  their  privileges  and  customs. 

But,  gentlemen,  the  matters  of  proof  we 
ahall  lay  before  you  will  be  of  three  kinds. 

And  the  first  which  offers  itseir  to  your  con- 
sideration, srises  from  a  very  ancient  record, 
called  the  Customal ;  which  is  a  very  ancient 
deed,  without  any  date;  it  being  an  usual 
thing  for  ancient  deeds  and  evidences  to  be 
without  any  date ;  and  this  Customal  is  the 
rule  and  law  of  all  the  Cinque  Ports. 

Gentlemen,  this  Customal  is  so  old,  and 
goes  so  far  back  as  the  year  1573 ;  it  contains 
69  Articles.  Our  right  arises  upon  this  Cus- 
tomal ;  and  therefore  I  will  beg  leave  to  read 
the  title,  and  some  passages  oot  of  it,  to  you. 

<*  Hie  sequuutur  Consuetudines  Quinque 
Portuom,  et  eorum  Membrorum,  ^  tempore 
quo  oon  extat  memor*  bom*  usitat*  et  ap- 
probate." 

Gentlemen  of  the  jury,  the  words  we  ground 
onr  right  opon  are  these : 

Art.  34.  **  Possont  Majores  et  Jurati,  Ballivi 
et  Jurati,  et  Jurati,  in  quolibet  Portu  et  Mem- 
bro  ubi  Major  et  Ballivus  de  communi  elec- 
tione  non  fuerit,  innnesentia  Communitatis, 
recipere  et  facere  lineros  tribus  modis : 
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*<  Uno  modo,  per  Nativiutem  infra  Liber- 
tatem  suam,  si  pAter  suns,  tempore  nativitatis 
suae,  fuitlibtr: 

"  Alio  modo,  perliberamTenementampjeK^ 
quisit' : 

*<  Tertio,  per  Emptionem. 

"  £t  notand',  quod  nullus  gaudebit  liberta- 
tern  alicujns  Portus,  sive  Membri,  quousque 
sacramentum  suum  prsestitit,  quod  esse  debet, 
k  die  illo,  usque  ad  finem  vitae  suee,  bonus  et 
fidelis  Domino  nestro  Regi  Anglias,  et  hsera- 
dibus  suis;  statutai]ue  et  libertates  Quinque 
Portuum,  et  specialiter  illius  Portus  sive  Mem- 
bri ubi  commoratur,  pro  posse  soo  maiotene* 
bit ;  obediensque  Majori  et  Juratis,  Ballivo  et 
Juratis,  vel  Juratis,  semper  erit;  semper  pa- 
ratus  tarn  ad  scattand'  et  lottand',  si  quse  taxat' 
pro  communi  utilitate  fuerint,  quam  in  armis 
pro  defensione  inimicorum  Domini  Regis,  cum 

Eer  Gubematores  ipsius  Portus  sive  Membri 
abiieritin  mandatis;  etquod  non  audiat  ali- 
quud  ad  deteriorationem  libertat*  predict',  sive 
ad  reprobationem  Majoris,  Ballivi,  et  Jurato- 
rum,  ubi  commoratur,  vel  eorum  alicujus,  nisi 
ipse  inde  eis  debit  notitiam.  Sic  se  adjuvent 
sancta  sanctor',  &c. 

*(  Possunt  Majores  et  Jurati,  Ballivi  et  Ju- 
rati, et  Jurati,  in  quolibet  Portu,  &c.  recipero 
et  facere  liberos  tribus  modis : 

<•  Uno  modo,  per  Nativitatem  infra  liberta- 
tem  suam,  si  pater  suus,  tempore  nativitatis 
sum,  fuit  liber"-—— 

That,  gentlemen,  is  the  point  we  ground 
our  right  upon;  the  first  right.  If  a  person 
be  the  eldest  son  of  a  freeman,  and  bom  within 
the  said  town  and  port,  after  the  admission 
and  swearing  of  his  father  into  the  office  of 
one  of  the  freemen  of  the  said  town  and  port ; 
we  say,  such  eldest  son  is  intituled. 

"  Alio  modo,  per  liberum  Tenementnm 

perquisit'. 
<<  Tertio,  per  Emptionem." 

So  that,^  gentlemen,  by  this  S4th  Article  of 
this  Customal  you  see  what  the  ancient  law 
and  usage  was ;  that  the  eldest  son  of  every 
freeman,  under  these  drcnmstances,  is  inti- 
tuled to  his  freedom :  and  therefore  we  say, 
that  the  plaintiff  Henry  Moore,  as  the  eldest 
son  of  &muel  Moore,  has,  and  he  is  un- 
doubtedly intituled,  under  this  riglit,  to  his 
freedom. 

And,  gentlemen,  as  this  Customal  mentions 
three  distinct  methods  of  making  free,  viz.  by 
birth,  by  a  freehold  tenement,  and  by  pur- 
chase ;  so  it  has  made  a  manifest  distmction 
between  the  freedom  acquired  by  birth,  and  by 
either  of  the  other  two  ways.* 

For,  gentlemen,  the  fine  that  is  paid  by  the 
son  of  a  freeman,  upon  his  bein^  admitted, 
and  sworn,  is  only  6f.  8<f.  That  is  tbe  rea- 
sonable fine,  that  is  always  paid,  when  a  roaa 
is  intituled  as  the  plaintiff  is :  but  all  other 
persons,  whether  they  are  made  free  by  a  fr^- 
hold  or  by  purchase,  they  always  paid  13s.  4dm 
or,  however,  always  more  than  the  person 
who  was  adinittfd  as  the  t Idsst  sou  of  a  free* 
man. 

SI 
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My  lord,  and  g^Dtlemen  of  the  jary,  fthea 
Voti  liave  beard  ibis  Coslomal  (which  wo  afaall 
fay  before  \ou)  read,  we  shall  then  read  to  you 
aoine  butidreds  of  entries  oat  of  the  corpora^ 
lion-books ;  front  whence  it  will  appear,  that 
the  eldest  sons  of  fVeemen,  unden  tbe  circum- 
atances  of  the  present  case,  ha? e  been  always 
admitted  ;  and  from  whence  there  will  result 
so  uniform  and  clear  a  testimony  in  support 
6f  the  plaintiff's  right,  that  we  defy  the  gen- 
tlemen of  the  other  side  to  produce  one  entry, 
in  any  of  the  corporation  books,  to  contradict^ 
or  at  least  to  impeach,  onr  entries. 

Gentlemen,  these  are  old  entries,  many  of 
them  in  queen  Elizabeth's  time ;  and,  there- 
ibre,  they  are  not  so  exact  in  the  stile  as 
modern  entries  usually  are.  Sometimes  the 
son  is  said  to  be  admitted,  "  Quia  pater  ejus 
liber  erat,  et  ipse  natus  fuit  infra  libertatem/' 
Sometimes  the  stile  is,  ^*  Quia  maxim  us  natu 
iUtus."  And  sometimes,  ^'  Quia  filius  liberi 
liomints.*' 

Aiid,  gentlemen,  by  comparing  the  times 
of  their  fathers'  admissions,  and  tbe  births  or 
baptisms  of  the  persons  admitted  (which  vi*e 
shall  prove  to  you  by  authentic  copies  from 
the  parish  register- books  in  Hastings),  it  will 
appvAr  to  yuu  to  be  tbe  most  clear  and  strong 
case  that  ever  came  before  a  jury. 

Gentlemen  of  the  jury,  another  part  of  our 
eftdence  will  arise  frum  living  witnesses ; 
very  ancient  men,  who,  by  their  own  know- 
ledge and  observation  for  50  or  60  years 
together,  and  by  conTersins^^  with  their  ances- 
tors, many  of  whom  lived  to  be  eighty  and 
ninety  years  old,  will  prove,  that  this  has  al- 
ways beeu  the  custom,  that  the  eldest  son  of  a 
freeman,  born  within  tlie  liberties,  and  after  his 
father  was  made  free,  has  always  beeu  intituled 
to  his  freedom;  till  the  other  day,  when  the 
rights  of  the  town  were  to  be  played  into  a 
narrower  compass,  and  no  man  was  to  be  inti- 
tuled to  his  freedom,  but  at  the  will  and  plea- 
sure of  the  mayor  and  jurats.  And  these  wit- 
nesses, gentlemen,  are  not  only  ancient  men, 
but  persons  fVee  and  disinterested  ;  not  a  tew 
men  disfranchised  to-day,  to  serve  a  particular 
purpose,  and  be  made  free  agaiu  to-morrow : 
oot  our  witnesses  are  men  of  great  age  and 
experience,  not  interested.  Y/e  doubt  not, 
therefore,  gentlemen,  when  you  have  heard 
our  evidence,  that  you  will  b^  of  opinion,  that 
the  plaiutiff  has  an  undoubted  right,  as  tbe 
ekiest  son  of  a  freeman,  and  find  the  custom 
Ibr  the  plaiutiff  accordingly. 

Mr.  Strange.  May  it  please  yonr  brdsbip, 
and  you  gentlemen  of  the  jury ;  I  ani  also  of 
Counsel  N>r  the  plaintiti*:  and,  itay  lord,  this 
dase  has  been  so  fully  and  clearly  opened  by 
the  gentlemen  who  have  gone  before  me,  that 
I  shall  not  take  i^  any  of  your  lordship's 
iiaxe  in  stating  any  of  the  circumstances  in  the 
plaintiff's  c^se ;  and  1  shall  beg  leave,  gentle- 
men, only  to  observe^  that  the  single  question 
now  to  be  tried  by  you  is;  whether  the  custom 
ifif  the  town  antf  port  of  Hastings  ,be,  that 
•vary  ptrson,  b«ing  the  clUist  son  9f  a  Se^ptOMa 
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of  the  said  town  and  port,  ao^  bom  tben, 
af^er  tbe  admission  and  swearing  of  his  (ttba, 
has  a  right,  in  resneet  thereof,  and  also  i^ 
paying  a  reasonable  fine,  to  be  admitted  iits 
the  office  of  oue  of  the  freemen  of  tbe  aii 
town  and  port  ?  For,  gentlemen,  if  this  be  (be 
custom  there,  the  plaintiff  Moore  is  witbii 
every  part  of  this  custom. 

In  this  case,  gentlemen,  three  Ibiogs  veto 
be  proved : 

First,  That  the  plaintiff  be  4ie  sod  «fi 
freeman  that  was  atlmitted  and  swore  iatdtbt 
franchise  of  this  town. 

Secondly,  That  he  be  bom  within  the  liber- 
ties of  the  town. 

Thirdly,  That  he  be  born  under  this  cir- 
cumstance,  after  the  time  of  his  father's  sweir- 
•ing  and  admission  into  this  freedom. 

And  we  shall  apply  ourselves  to  lay  beim 
yonr  lordship  and  tne  jury  snch  an  eriileooe, 
as  shall  fully  make  out  the  custom,  that  tbe 
eldest  son  of  a  freeman,  bom  within  tbe 
borough,  is,  upon  paying  6*.  8i^.  as  a  m« 
sonable  fine,  to  be  admitted  and  sworn  ioto  tbi 
freedom  of  the  town. 

My  lord,  and  gentlemen  of  the  jury,  the 
particular  evidence  we  shall  lay  before  v<w, 
nas  been  minutely  opened  to  you;  ud  I 
would  beg  leave  only  lo  observe,  that,  ss  I 
humbly  apprehend,  the  cnstom  now  insisted 
on  by  the  plaintifl^  is  a  sort  of  commou  n%U 
of  all  the  subjects  of  England,  there  bciugoo 
corporation  in  the  kingdom  (I  might  say,  upw 
the  face  of  the  earth,)  but  where  tbe  mi  »f 
freemen,  born  after  their  fathers'  freedom,  are 
intituled,  accordiDg  to  the  several  osages  flf 
the  respective  boroughs  where  they  cUim 
their  freedom ;  so  1  do  not  know,  I  o»D,rf 
one  instance,  that  1  ever  yet  heard  of,  to  lis 
contrary. 

But,  my  lord,  as  we  do  not  rely  on  \h^ 
general  custom,  but  on  the  particular  erideo^e 
which  has  beeu  opened ;  we  shall  bc^n  "ith 
an  old  record  in  1573,  as  ancient  as  the  oM 
Customal  of  the  Cinque  Ports.  We  shall 
then,  gentlemen,  read  to  you  tbe  eptrifs  of 
persons  who  have  been  admitted  as  tm  « 
freemen,  for  near  200  years  past ;  and  then 
produce  to  you  several  ancient  living  i^it* 
nesses,  who  will  speak  to  the  usage  atii 
custom,  and  will  prove  to  you,  that  it  b** 
been  so  time  out  of  mind:  and  theo,gerue- 
men,  we  hope,  that  upon  hearing  these  reconf*. 
and  the  opinion  of  tbe  old  witnesses,  jou  m11 
find  a  verdict  for  the  plaintiff. 

Mr.  Marsh.  My  lord,  we  had  a  rule  for  a- 
specting  tbe  corporation -books;  therefore  tbel 
are  not  in  our  hands  :  but  we  have  taleo  £<i* 
thentic  copies  of  the  old  customal  and  eDtnes 
on  stamps,  which  we  are  ready  to  pwre. 
Swear  Mr.  Cranston. 

4ttGen.  (Sir  John  Willes).  Mylonl.« 
have  the  original  in  our  hands  ;  tnd  if  V 
produce  the  original,  they  cannot  rend  tb« 
dopy.  But,  my  lord,  we  say,  with  p^****"* 
mission  to  your  lonUbip,  that  tbe  origin  ^ 
is  no  evidenc?. 
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Lord  S^dmicke.  Hfr.  Attorfiey,  fome  Vfrbt 
should  be  given  wiiat  it  is,  aad  llieja  I  tMi  be 
mUle  to  judge. 

Mr.  Strange,  If  year  lordship  pleMee,  we 
may  as  well  prove  our  copy. 

Cord  Hariwicke.  If  tiie  origioal  Is  bere,  I 
•eaaoot  read  tbe  copy.  * 

Btr.  Cranston  sworn. 

Mr.  Slrungt,  Where  bad  you  that  book  ? 

Cranston,  From  the  tewo-elcfrk  of  Hastiaga. 

Mr.  Marsh,  Where  was  it  kepi  P  Among 
tLe  oorporatioii-booksaiHl  records  ? 

Cranston,  Yes. 

Mr.  Marsh,  Tarn  to  the  34th  A^le. 

Sir  Tho,  Abney.  My  lord,  it  is  an  aneieat 
^ook,  kept  amootf  tbe  other  records  of  this 
csoffporation  ;  audi  never  knew  a  trial  of  this 
lund,  bqt  tbe  ancient  books  of  the  €orp<lration 
vere  always  read. 

jAtt.  Gen,  My  k>rd,  I  humbly  submit  it  to 
your 'lordsbip»  that,  as  they  open  it,  such  a 
lN>ok  ought  not  to  be  read  in  efidence ;  besides 
that  there  are  several  other  olyeetious  to  it. 

My  h>rd,  they  open  it  as  the  Custoonal  of  all 
the  binqoe  Ports,  bnt  not  as  the  Custonul  of 
tUis  borougrh  in  particular :  and,  iny  lord,  this 
Mandamus  ukea  no  notice  of  any  pri? ileges 
that  belong  to  all  the  Cinque  Ports ;  and  there- 
fore tbe  Costoinal  they  ought  to  produce,  should 
be  the  Customal  of  tbat  particular  town :  bat, 
to  shew  that  this  will  be  evidence,  they  sfaoukl 
make  it  appear,  that  there  is  one  coneurring 
•coatoin  throogboui  the  whole  Cinque  Ports. 

And,  my  lord,  thoogh  there  are  some  generat 
customs  which  do  afleot  all  the  Cinque  Ports; 
yet,  with  great  submisBioo  to  yonr  lordship,  1 
inust  begldave  to  insist,  that,  this  panicular 
Customal,  in  case  it  conld  be  read,  no  more 
affects  this  corporation,  than  the  custom's  of  a 
county  affect  erery  particular  borough  or 
hundred  Fu  that  county.  In  order  to  make 
this  erklence,  tliey  should  prove  one  concurring 
custom  throughout  all  the  Cinque  Ports. 

But,  mv  lorji,  if  that  were  so,  f  submit  it  to 
your  lordship,  that  this  cannot  be  resd  aa  evi- 
dence. 

Tbe  gentlemen  of  the  other  side  say,  that 
it  is  an  ancient  record^  because  it  is  wlthout' 
a  date ;  and  therefore  it  is  ancient.  And  this, 
my  lord,  would  have  been  proper,  if  they  had 
bad  the  old,  ancient  Customal  itself  to  prouuce. 
And  I  submit  it  to  your  lordship,  that  they  most 
cither  produce  that  Customal,  or  sh^wthatit 
cannot  be  come  at,  before  this  can  be  read. 
Tbif  ia  only  an  entry  in  tbe  oorporation  books, 
in  the  year  1573,  of  an  anolent  Costoasal. « 

This,  Bv  lord,  is  what  they  would  olTer  to 

mr  kMdship  and  tbe  Jury,  aa  evidenee :  it  is 
only  a  copy ;  and  if  it  be  only  a  copy,  I 
humbly  insist,  they  ought  to  produce  the  orl- 
«&al,  or  shew  tbat  tbov  eaanot  oome  at  it. 
But  I  believe  they  will  be  at  a  .loav  to  riiew, 
it  waa  ever  entered  at  all  bjr  the  oorporatioo's 
order :  for  there  is  an  entry  just  before  this,  in 
tbayenr  1673,  of  a  mortgage;  there  are  abnn- 
dance  of  scraps  put  together,  which  noAii^at 


aU  caa  bemads*  of;  aome  (a  ie09;aoiim  in 
1599 ;  a  honored  tWn^  got  M^tlier,  and 
entered  at  different  tipics,  fa^y  nobody  k>WW8 
who.  Non  consiaty  but  this  pretended  Cus- 
tomal may  be  sewed  into  tfte  book;  for 
there  is  itotTiinjr  etiterefl  ro  tHh  book,  that  can 
be  given  iii  ertdence.  f f  it  wsrf  thh  Corpbrd- 
tion-book,  there  would  have  been  olhef  entvies, 
of  the  Bsanaer  of  electing  freemen,  o£$cera  of 
the  corporation,  and  members  to  serve  in  par* 
liament,  and  other  corporatioa-aiTairs :  but,  be- 
cause it  is  found  among  the  corporation -papery 
therefore  it  is  td  be  giv^sn  in  evidence ;  thongh 
found  amongst  a  medley  of  a  bnndred  ser<a  of 
trifling  things,  in  no  wise  relating  to  the  cor|)oii|* 
tH>n,  and  thut  belong  te^God  knows  wbo^.  lo  the 
book  there  are  copies  of  mortgages,  not  oi.e  of 
them  from  persons  who  stood  indebted  to  the 
corporafioii  m  one  farthing ;  an  aeconmf  of  a 
rental  of  a  noibTe  tord*s  estate;  the  resolution  m 
the  jadjres  upon  the  statute  relating  to  the  podr  ; 
a  hundred  miscellaneous  things  got  together, 
nobody  knows  bow,  or  whv :  my  lord,  I  $iy, 
when  it  apijears  in  this  tight  before  your  lord- 
ship,  I  submit^  that  as  it  does  Wkt  at  all  appear 
what  thia  medley  of  a  htindred  thingss  are,  be- 
oauseit  is  found  araongat^oine papers  in  the  cu» 
tod^  of  the  town-clerk,  and  there  is  one  tbin|f 
which  relates  to  the  custom  of  all  the  Cinque 
Ports,  and  a  hundred  o^her  things  not  r€>latin|^ 
either  to  them  or  to  this  borough,  whether  it 
be  any  evidenee  at  att;  I  submit  it  therefore 
to  yodr  kiidship,  in^oflrstplace,  tbat  as,  uj^on 
the  face  of  it,  it  appears  to  be  only  a  copy  of  st 
thing ;  and  as  it  appears  that  thing  does  not 
relate  to  this  bomngb  in  partlcnhir ;.  and  as  it  x 
does  not  appear  wmt  book  this  ist  npr  bow  it 
came  amonffat  the  booths  of  the  corporation^ 
and  aa  it  is  only  a  coUecttan  of  useless  miaci^ 
laneous  papers;  I  think  it  ought,  not  to  be  read'* 

I4>r4  Hardwickc,  If  I  ctittl^get  off  frop 
reading  thia  book  lawfuUv,  yet  from  \^^  naturf 
of  tbie  fanae«  I  must  kK>K  uppn  the  book.  In 
4aaea  of  thia  nature,  I  think  it,  prisna  /a^e^ 
proper  to  be  read  in  evidence.  There  may  b^ 
ol^ections  to  the  reading  it  of  ditferent  kinds; 
^me,  fram  the  nature  m  the  ousto<ly  in  whiok 
it  baa  b^n  kept ;  some  intrhisical,  from  thf 
book  itself.  Those  from  the  mature  of  the  cuav 
tody,  when,  where,  and  bow  ]ot^  it  baa  been 
kept,  are  proper  against  reading  it  at  all :  hot, 
when  they  arise  from  the  book  itself,  it  ia  imt 
possible  to  aay  it  abonid  nat  be  read ;  beeauae 
the  Court  oanaot  judge  whether  it  ho  proper  nr 
no,  till  they  bava  heard  it.  i  think,  thereforeii 
it  must  be  rmd.  If,  upon  reading,  there  anr 
near  to  be  any  material  objections  to  the  book, 
J  will  hint  them  to  the  jury>  when  1  come  tf 
anm  up. 

At*,  Gen,  My  kird,  we  snbmi^  it  to  yonr 
lordship,  that  it  is  torn  and  deiaced,  and  in  many 
plfnyg  Qfii  leaaUe. 

Mr,  Strange,  Why  did  not  yon  keep  it 
better  ?  This  book  has  not  b^n  in  our  custody. 
If  yon  do  not  take  proper  care  of  your  corpo- 
ration-books, are  wa  to  be  ptr^ddMed  by  yonr 
neglect? 
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Mb.  Marth.  Mr.  Silkeld,  plew  to  retd  the 
title:  If  they  have  pat  GbeTy-Chtfe  in  it, 
what  b  that  tooar  Gastomal  ? 

Jssodate  reads : 

**TbeC|ifiomal  of  the  town  of  Haitiii£^, 
translated  out  of  Latin  into  English—" 

Att,  Gen,  Don't  impose  upon  the  Court,  hy 
reading  a  translation  or  an  old,  miaoeilaueoas, 
useless  paper,  without  any  date. 

Sir  2 .  Akney»  We  sbali  read  what  part  we 
think  fit. 

Lord  Eardmcke.  What  is  the  title  of  that 
part  you  are  now  going  to  read — ^the  Latin 
title  r 

Sir  T.  Ahney.  Read  the  Latin  title. 

.    Aitodate  reads : 

"  Hie  sequuBtur  Consuetudines  Quioque 
Portttum,  et  eorum  Membrorum,  k  tempore 
quo  non  extat  memor*  horn'  ositat'  et  apiiro- 
IhU'." 

Lord  Hardwkke.  Mr.  Attorney,  it  is  sug- 
gested in  the  Mandamus,  that  Hastings  is  one 
ofthe  Fire  Ports. 

*,  An,  Gen.  Bat,  my  lord,  this  is  not  theCos- 
tomal  of  Hastings :  here  is  page  1,  in  the  mid- 
dle of  the  book. 

Astociate  reads : 

*^  Hie  sequantar  Consuetudines,"  &c. 

Mr.  Sirange.    Turn  to  Article  34. 

Sir  r.  Abnev.  Begin  at  <'  Poasont  Majores 
•t  Balliri." 

Astociate  reads; 

**  Possunt  Majores  et  Jorati,  Balliri  et  Ja- 
irati,  et  Jurati,  in  quolibet  Portu  et  Membro  abi 
Major  et  Ballirus  de  oommuni  electione  non 
fnerit,  in  prnsentia  Communitatis,  recipere  et 
lacere  liberos  tribus  modis :  Unomodo,perNa- 
tiritatem  infra  libert^tem  suam,  si  pater  suns, 
tempore  natifitatissufle,  fait  liber:  alio  roodo, 
per  Lriberum  Tenementum  perqnisit':  tertio, 
per  Emptionem.  Etnotand',  qnod  nuUus  gau- 
debit  lihertatem  alioojos  Portus  sire  Membri, 
quottsqae  sacrameotom  suam  prae8titit,'qaod 
€8se  debet,  k  die  illo,  vsqne  ad  finem  Wtce  son, 
bonos  et  fiddis  Domino  nostro  Regi  Anglise,  et 
liseredtbus  suis ;  statutaque  et  libertates  Quia- 
qae  Portunm,  et  specialiter  illius  Portns  sire 
Membri  obi  commorator,  pro  poase  suo  main- 
ienebit ;  obediensqae  Miyori  et  Jnratis-,  Balliro 
ct  Jurttis,  relJoralis,  semper  erit ;  semper  pa- 
Mtoa  tarn  ad  scottand'  et  lottand',  si  qne  taxat' 
pro  oommuni  ntilitate  fuerint,  i^oam  in  armis  pro 
aefensione  inimicorum  Domini  Reris,"  cam  per 
Qubematores  ipsias  Portas  sire  Membri  ha- 
iMierit  in  raandatis ;  et  quod  non  audiat  aliqaod 
ad  deteriorationem  libertat'  pnedict',  sire  ad  re- 
probationem  Maioris,  Ballifi,  et  Juratorum,  obi 
commoratur,  ▼«!  eorum  alioajus,  nisi  ipse  inde 
eis  dabit  notitiam.  Sic  se  adjurent  saacta  sanc- 
toP,"  Bee. 

Mr.  Stranft.  Read  oa  the  d5th|  dCth,  drth, 
d8Lh  and  d9tb  articleg. 

j||f0cia/crcadf: 


Cote  of  Henry  Moartf  [S66 

Art  35.  **  Et  qoilibet  gaudere  inlndos  G- 
bertatem  Qoinqoe  Portuum  per  EmptieMB, 
inreniet'^natuor  manncantores  resident' de  on- 
nibus  et  singulis  pnemiss'  perimplend'." 

30.  **  Et  si  fuerit  extnineus,  in  putika 
transmarinis  oriundos,  et  in  aliquo  Porto  m 
Membro  bon«  famae  et  oooditionis  peraianaVa 
postmodam  in  eodem  Portu  sire  Membro  on. 
ritat*  fuerit,  ao  libertatem  gaudere  desidenii, 
fiat  ipse  liber  per  emptionem,  ut  prcdief  at, 
per  totam  libertatem  Cluinque  Portuum ;  tiho, 
quod  non  ad  electionein  Majoris,  BsHiTi,  Jo. 
rat',  aire  alior'  officiar*,  nee  de  oonsilio  wtxit- 
^tiis  Communitatis  fiend',  quoosque  hsboeni 
hteras  Domini  Regis,  pro  indigenatf  eogimd 
potest." 

37.  '^  Et  potest  Dominos  Custos  Qmipit 
Portuum,  sire  ejus  Locum-tenens,  semel  dna 
in  officio  fuerit,  mandare  et  facere  unum  exirt- 
neum,  ultra  mare  natum,  liberum  in  quofihet 
Portu  et  Membro,  in  forma  libehs  per  Emp* 
tionem,  absque  aliquo  fine  commimitati  \k 
ipse  extraneus  commoratur  pro  eodem  persol- 
rend',  except'  c^ciaH  feed'  ad  hoc  usque  om- 
auet'." 

38.  "  Et  ipd,  qui  sunt  in  omnibus  etnmfo- 
lis  formis  pr»dictis  facti  tiberi  in  aliqoo  Pom 
sire  Membro,  habeant  libertatem  ceasuei'ii 
omnibus  aliis  Portubus." 

Sir  7.  Ahney.   Now  read  the  next,  <<  NuUa 
fiat  liber  per  Emptionem." 
Auociate  reads : 

39.  **  Et  null  us  fiat  liber  per  Emptiooeo, 

3aouaque  in  Portu  ?el  Membro  ubi  libertaten 
eaiderat,  per  unum  annum  et  onam  di«m  po^ 
mansit,  et  si  bene  et  honeste  habnertt,"  &c. 

Mr.  Strange.  My  lord,  we  ahall  read  oo 
more. 

Lord  Hardwicke.  Are  there  any  other  furtf, 
Mr,  Attorney,  you  would  have  read  P 

Ate.  Gen.  Let  me  see  the  book.  (Tom  h 
orer.)  My  lord,  here  is  an  entry  in  1606,  be 
fore  the  entry  of  1573.  Here  are  oounter-puH 
of  leases.  We  must,  I  beiiere,  trouble  yoir 
lordship  with  reading  one  of  them.  He«i  tint 
lease. 

Astociate  reads : 

<«  This  indenture  made  the  -lOtb  day  of  An* 
gust,  in  the  15th  year  of  the  reign  of  our  we 
reign  lady  Elizabeth,  Aec.  between  TbeophSv 
Johnson,  of  Lamberhurst,  in  the  ooastj  of 
Kent,  gent,  of  the  one  part,  and  James  Wood- 
gate,  yeoman,  of  the  otner  part  " 

Att.Gen.  Read  the  judgea*  opinion  iboutlbt 
statute  of  queen  Elizabeth. 

Mr.  Strange.  They  would  insiooste,  tbit 
because  a  few  miacellaneous  papers  are  bond 
up  with  our  Cnstomal,  therefi>re  it  is  DOt  a«- 
thentic. 

Lord  Hardwiclfe.  There  is  no  weight  in  w 
at  all :  the  town  clerk  may  bind  up  wbal  ba 
pleases  with  the  corporation  books.  The  qo^ 
tion  is,  whether  the  general  dedaratioDsof  IM 
Cinque  PorU  are  lading  mthepaiticolarpiftii 
•rAO? 
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upon  a  Qjuo  Warraido* 


.Ait.  Om.  My  lord,  I  tabmit  it  to  jour  lord- 
ibip,  that  the  things  bound  up  with  it,  appear- 
ing to  be  mifloellaoeoas,  aselen  papeif^  take  off 
From  the  authority  of  it. 

luord  Hardwicke.  There  are  copies  of  leases 
bound  up  with  it,  Mr.  Attorney :  will  that  take 
otfiT  froai  its  authority  P 

^ii.  Gen.  If  you  will  admit  what  I  state, 
sre  will  read  it. 

B/l  r.  Strange.  Yon  may  state  what  yoa  will, 
suid  read  what  you  will  out  of  it;  it  is  your  own 
book. 

^it.  Gen.  Then  here  is  the  rental  of  a  cer- 
tain noble  lord's  estate. 

Mr.  Slran&e.  That  looks  as  if  the  corpora- 
tion were  in  hopes  he  would  lea? e  it  them. 

BIr.  Marsh.  Not  at  that  time  of  day.  There 
are  some  addresses,  that  may  be  a  prouf  of  their 
loyalty. 

Lord  Hardmicke.  Let  me  see  the  book. 
(Which  was  delivered.)  There  is  an  entry  of 
some  leases,  with  the  rental  of  an  estate. 
Att.  Gen,  Let  me  see  the  book. 
Sir  T.  Abney.  My  lord,  we  beg  leare  first  to 
read  the  entries  of  eldest  sons,  bom  within  the 
liberties,  after  their  fathers  were  admitted,  and 
that  were  admitted  on  paying  their  fines  of  6s, 
Sd»  Read  Jeremiah  Bryham.  He  was  ad- 
mitted into  the  freedom  the  S7th  of  April,  IS 
James  1,  anno  1614,  and  paid  his  fine  ot  6s,  Bd. 
He  was  baptized,  my  lord,  the  9th  of  Novem- 
ber, 1567,  and  admitted  as  the  eldest  son  of 
James  Bryham,  jurat  (Produce  the  copy  on 
stamps.) 

Lord  Hardmicke.  What  is  that?  Where  had 
you  it  from  t  Is  it  a  true  copy  ? 

Cranston.  My  lord,  it  is  a  true  copy.  I  had 
it  from  the  corporation  books ;  1  examined  it 
with  the  entry  m  the  book. 

Associate  reads : 

**  Memorandum.  97  Aprilis,  18  Jacobi  1, 
sinno  1614.  Hasting,  is.  At  the  court  of  our 
sovereign  lord  the  kmg,  came  Jeremiah  Bry- 
ham, and  praved  to  be  admitted  to  the  fireedom 
and  liberty  of  this  town  ;  and  by  Mr.  Mayor 
and  his  brethren  was  ailmitted  and  sworn,  and 
kissed  the  rij^ht  cheek  of  Mr.  Mayor,  *  more 

*  solfto,  pro  fibe  6s.  Bd,  duntaxat,  quia  filius 

*  sen'estliberi  bominiset  Jurat'  bujus  Tillfe,  &c. 

*  viz.  filios  Jacobi  Bryham,  Jural'  defunct','  " 
&c. 

Mr.  Strange.  That,  my  lord,  u  the  custom : 
be  kissed  the  mayor's  cheek,  **  more  solito,  pro 
fine  6s.  Bd.  duntazat,  quia  filius  sen'  est  liberi 
homiois  et  Jurat'  bujus  ? ilhe,  &c.  viz.  filius  Ja- 
cobi Bryham,  Jurat'  defunct',"  ^c. 

8ir  T.  Abney.  My  lord,  we  beg  leare  now  to 
shew  when  be  was  born,  and  when  his  father 
was  admitted.  He  was  b«rn  or  baptized  the 
9th  of  November,  1687.  Read  the  certificate. 
Did  you  compare  it  with  the  parish  regiiter- 
book  of  Hastings  ?  Is  it  a  true  copy  ? 

Cramton.  Yes,  it  is  a  true  copy;  I  examined 
it  with  the  register. 

Astodate  reads : 

''  1^87,  Nofcmber  9th.  . 


A.  D.  1736.  '  [858 

Sir  T.  Ahney.  This  is  the  birth  or  baptism 
of  this  Jeremiah  Bryham. 

"Christened,  Jeremiah,  the  son  of  James 
Bryham." 

Sir  T.  Abney.  My  lord,  to  shew  that  his  fa- 
ther was  a  freeman,  we  shall  read  to  your  lord- 
ship and  the  jury  an  entry,  whereby  it  will  ap- 
pear, that  his  father  acted  as  a  freeman,  Jao. 
4,  18  Eiiz.  1576. 

Lord  Hardt^ieke.  He  is  mentioned  to  be  s 
jnrat  in  this  entry ;  therefore  that  is  needless. 

Mr.  Strange.  My  lord,  the  next  entry  is  the 
90th  of  December,  1690,  James,  the  son  of 
James  Lasher.  Where  is  that?  Did  you  esfr* 
mine  that  with  the  entry  in  the  corporatioii 
book?  Is  it  a  true  copy  ? 

Cranston.  Yes^  1  examined  it ;  it  is  a  tros 
copy. 

Associate  reads : 

<*  Hastings,  ss.  Assembly  h<4den  the  90th 
December,  ann.  rej^oi  Regis  Jac.  18^  1690,  se* 
cundom  consuetudmem,  &c.  At  which  court 
appeared  Richard  Waller,  roavor;  James 
Lasher,  Martin  Life,  Wm.  Byshop,  Richard 
Withers,  Jeremiah  Brvham,  Richard  Boys, 
John  Brett,  Nathaniel  Lasher,  Thomas  Brysn, 
John  Barley,  William  Barker,  jurats ;  Robert 
Mills       .    ■ 

Mr.  Strange.    Pass  over  the  names. 

<*  At   this  assembly,   Samuel  Moore  and 

.  are  elected  baronS  of  this 


town:- 


Sir  T.  Abfietfs  My  lord,  this  Samuel  Moors 
was  the  plaintiA''8  grandfather. 

"  And  at  this  court  it  is  decreed,  that  James 
Lasher  instantly  requiring  the  same,  was  ad- 
mitted to  the  liberty  and  freedom  of  this  town, 
by  consent  of  all ;   <  et  fecit  sacramentum,  et 

*  osculatus  est  roalam  dextram  Ma^oris,  more 
<  solito,  et  solvit  pro  fine  6s.  Bd,  quia  primoge«. 

*  nitus  filius  Jacobi  Lasher,  Jurat'.'  " 

Sir  T,  Abnty.  Because  be  was  the  eldest  son 
of  his  father.  Now,  my  lord,  we  shall  shew 
he  was  bom  within  the  borough,  and  after  the 
time  of  his  father's  being  admitted  a  freeman. 
Look  out  the  certificate  of  James  Lasher's 
baptism,  the  97th  April,  1679.  Is  that  a  true 
copy.  Sir  F  Did  you  examine  it  with  the  re- 
gister? 

Cranston.    It  is;   I  examined  it.      * 

Associate  re%6t: 

"  April  97, 1579.  Christened  James,  the  soa 
of  James  Lasher,  jurat." 

Mr.  Strange.  The  father  is  said  to  be  a  jurat 
at  the  time  of  registering  the  son's  baptism. 

Mr.  Marsh.  My  lord,  the  next  instance  we 
go  upon  is  Thomas  Lorell,  (look  out  that)4he 
eldest  son  of  William  Lorell.  The  fsther  was 
admitted  the  6tb  of  September,  1636.  Thomas 
the  son  was  born  the  10th  of  Februsry,  1640 ; 
he  WBS  admitted  a  freeman  on  the  90th  of 
April,  1667  .^Read  the  ion's  admissHMi.  Did 
you  examine  it? 
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Lord  Hardttiieke.  U  thai  a  true  tapy  P 
-   Cramtou*  It  is,  my  lard ;  I  wiamuied  it. 

Ataociatc  raads : 

*<  Hastings,  ss,  QO  April,  1667.  lapidilia 
court  came  Thomas  LoreU^  juu.  eldest  son  of 
WilKam  Lo  veil,  late  jurat,  deceased,  and  prayed 
the  franchise  of  tbts  town  ;  to  which,  for  his 
fine  of  6s.  Qd,  he  is  admitted,  took  his  oath,  and 
jMsed  the  mayor's  right  cheek,  more  selit9,** 

Mr.  Marsh.  To  prove  that  his  father  was  a 
freeoum,  shew  the  entry  of  the  6th  of  Septem- 
ber, 1636.    Is  it  exauiiud  ? 

Cratisiofu  Ye& 

jiuocKtte  reads: 

**  Hastioga,  $s.  McmoTand',  quad  6th  Sep- 
tember, 1636,  came  WilKam  liofeH,  and  prayed 
la  he  admitted  into  Ike  freedoms  of  this  town 
and  port,  and  took  the  oaths,  more  wlito^  and 
-was  admitted  accordingly," 

Mr.  Sirange.  My  lord,  his  father  had  b^n 
lew  years  a  jurat,  when  the  son  wasbaptiaed.— 
Jtead  the  certificate  of  the  10th  of  February, 
S64(K  Is  it  a  true  copy  ?  Dkl  you  examine 
il  ? — Cramton,  I  did. 

Atiociate  reads : 

*<  1640,  February  10th.  Baplised  Thomas, 
Ihe  son  of  WilKam  Lorell,  jurat." 

Mr.  lilmer.  My  lord,  the  next  instance  is 
William  Batcbelor,  eldest  son  of  James  Batche- 
lor.  He  was  admitted  the  2d  of  May ,  1669.*— 
Read  that.  Is  it  a  true  copy  ?  Did  you  exa- 
mine it  ? — Cramton,  It  is ;  I  examiued  it. 

Asioeiate  reads : 

«*  Hastiot^s,  S8.  2  Mail,  22  Oar.  2di,  1669. 
At  this  election  and  assembly,  William  Batche- 
lor,  eldest  son  of  James  Batcbelor  eldest, 
freeman  above- uamed,  athishumble  request,  is 
also  made  a  freeman,  and  admitted  into  the 
franchise  of  this  township,  for  his^  fine  of  a 
demi-mark,  and  thereunto  sworn,  and  kissed 
the  mayor's  cheek,  moresolito,**  &c. 

Mr.  Filmcr,  Viy  lord,  he  was  baptized  the 
17th  of  July,  16d6.~Read  that  certificate.  Did 
yon  examine  it  ?  Is  it  a  true  copy  f 

Cran&ton,  It  is. 

A&sociate  reads . 

"July  17,  16S6.  Baptized,  William, theson 
<»f  James  Batcbelor." 

Mr.  Filmer.  My  lord,  hia  father  was  admit- 
ted nineteen  years  before,  17th  Septenober, 
\$  Jac.  1, 1617.— Head  his  admission.  Is  it  a 
Inie  copy  ?  Did  von  examine  it? 

Cranston,  1  did ;  it  is  a  true  copy. 

.^iisocta/e  reads: 

«*  15°  Regis  Jacobi  Imi  Jacobus  Batcbelor 
admisstts  eat  ad  libertatem  hojus  vijke  et  oscn- 
lavil  malam  dextram  Majorts,  more  selito,  pro 
ine  suo  13i.  4i/." 

This  JasMs  was  the  father,  and  be  paid  a  fine 
eCl3s.  Ad,  beeauae  he  was  not  admitted  as  the 
eoQ.  of  a  freeman.  He  w«  adoiistcd  by  a  free- 
koldi  or  by  purchase. 
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Mr.  CitfrHrf.  My  lo^,  tb«  mat  isstaimve 
shall  trouble  veur  Urdahip  with,  it  Y^iltm 
Parker,^UB,  tie  was  admitted  the  9tb  MMir, 
1670,  for  a  fine  of  65.  8<<.— Read  his  adsiissM. 
la  that  a  tme  eo|^y  ?  Did  yen  examiae  b  ? 

CranatoH.  Yea ;  1  examined  it^ 

•*  Hastings,  ss.  9°  die  Maii,  22  Csr.  t,  IGTC. 
Assemblat'  tenf  ibidem  coram  Msjore  rifls  a 
portus  HasU^  prsdict'. 

'*  William  ^rker,  jun.  eldest  son  of  WHtbia 
Parker,  jurat,  came  here  in  court,  pra^tog  \a 
freedom.  Sec.  which  is  granted  him  for  adesi- 
mark;  took  his  oath,  and  kbsed  the  aajor'i 
cheek,  more  soiito^**  &c. 

Mr.  Clarke,  My  k>rd,we  haTeacertificiteef 
the  son's  baptism,  the  14th  of  August,  16li 
— Is  it  a  true  copy  f — Cratutaa,  It  is. 

Associate  reads : 

«« 14  August,  1644.  Baptized,  William^ 
son  of  William  Parker." 

Mr.  Clarke,.  We  shaU  bow  skew  purkrd- 
ship*  that  his  father  acted  as  a  frsenaa  six 
years  before  the  biilh  of  the  son*  andas  a  j«nt 
two  years  after d — Is  thalafrCie  cepy  ?  Didjn 
examine  it  ? — Cnmsion.  It  is. 

Associate  reads : 

<*  Hastings,  ss.  Elect*  Majoris  tills  etportos 
de  Hastings  praedict',  tent*  ibidem  15°  ix 
Aprilis,  aono  regnr  Regis  nostri  Car*  Aos^f, 
&c.  l4^  1638.  Ad  banc  diem  Johannes  fiarify 
electus  est  in  offic*  Mojoris  hujus  Title  pro  boc 
auoo  sequent* " 

Lord  Hardwkke,  Who  waa  prese&t? 

" per  f  oces  homm  liberonmi  homiBfln 

tilke  prcsdiet',  videlicet,  N«c.  Staplus,  BJe. 
Staplus,  Wil.  Goldham,  Wil.  ChapmaD,  JoImb- 
nis  Sar^nt,  sen.  Wil.  Turpine,  Kic.  Wbedcr, 
Jobanms  Harys^  Wil.  Dighion,  Tbo.  Raioolil^ 
Sam.  Gawen,  Geo.  Fletcher,  Ric.  Wynter, 
Hen.  Lasher,  Humf.  Blinkeme,  Jo.  Hitbe, 
Mich.  Lasher,  Phil.  Girdler,  WiJ.  Luosf'onl, 
Geo.  Easton,  Ric.  Sargent,  Sack.  Fraoke,  Jo. 
Sargent,  jun.  W.  Parker,  Jo,  Wvpter,  U 
Marshall,  Tbo.  Steyenson,  jun.  Jo.  floIWbooi, 
Bo.  Phillip,  Dr.  Ellis,  Marci  Pontes.  Wil.  Ix»- 
Tell,  jun.  et  Jac.  Batcbelor :  Qm\  %^!^ 
Major  sic  elect'  sacramentum  suum  pnestitJt 
corporale  ad  ofiic'  illud  exercend*  proutdec^ 
more  A>lito,'*  &c. 

Sir  T.  Abfiey.  The  next  peraon  we  M 
•trouble  your  lordship  with,  ia—^ — 

Seri.  Eyre.  Was  any  body  else  adontted » 
that  Ume  I* 

Sir  T.  Airney,  There  were  nine  msdetree. 
My  lord,  the  next  is  John  Fantley.  Hewts 
admitted  the  6th  of  December,  1674.-1^  it  i 
true  copy  P  .Did  you  examine  itf 

Craas^on.  lexaminedit;  it  is  a  true  copj. 

JsiocMto  reads: 

«  Hastings,  «.  5  Decemkrts,  1614, 26  t«r. 
2di,  Assemblat'  tent*  ibidem  coram  M^ 
&c.  Tillie  et  portus  Hastings  predict',  in  W^ 
cariA  feoit  JohanoesSakiiODi  elpelitkM'Ki' 
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ftojci9  ?nte ;  Johannes  Fdnttey,  jon.  et  WiHiel. 
mtis  €lenner,  Jan.  et  «dniUtuntur,  scilicet,  pne- 
^cV  Salmon  pro  18s.  4^^.  et  pradioi'  Fanlley 
0«.  8^.  et  praedict'  Geooer  6s.  Qd.  quia  fiiii  sen' 
patr'  eor'  liber' ',  qai  ofones  feceruntf^iDdesa- 
fsramentttniy  et  malain  dextram  Miyoris  escula- 
Teruot,  Daore  solito,"  &c. 

Sat  r.  Ahfiey.  My  lord,  the  father  of  Fantley 
-w^LU  admitted  a  freeman  the  Sth  of  July,  16S6. 
Fantley  tlie  son  was  baptized  the  IStb  of  De- 
<)efii|»er,  1640 ;  just  tbirty-four  years  before  he 
was  admitted  a  freeman,  which  was  the  5tb  of 
I>ecember,  1674.— Read  the  certifiGate  of  his 
baptism.    Is  it  a  true  copy  f 

Cranston.  It  is. 

.^jsocia^e  reads: 

<«  Hastings,  it.  13  Decsember,  1640.  Bap- 
fused,  John  Fantley,  the  son  of  John  and  Mar- 
garet Fantley." 

Sir  r.  Abney.  We  shall  now  shew  your  lord- 
sliip,  that  his  father  was  admitted  to  bis  free- 
dom the  8ih  of  July,  1626,  thirteen  years  before 
the  birth  of  his  son.— Read  the  father's  admis- 
aioo.    Is  it  a  true  copy  ?  Did  you  examine  it  ? 

Oranston.  Idid. 

Associate  reads : 

**  Hastings,  $s.  JuKi  8,  1626.  Johannes 
Fantley  admissus  est  ad  libertatem  hujus  villse, 
pro  fine  iSs.  4(f." 

Berj.Eyre.  TheretheiiDeis  13s.  4<f. 

•  Sir  T.  Abney.  This  is  the  father. 

Serj.  Eyre.  That  i^  a  ?ery  material  differ- 
ence. The  son's  fine  is  6s.  8d.  but  e?ery  body 
that  is  admitted  by  any  other  right,  pays  for 
his  fine  13f.  4d.  •»  •»  r-.f 

Mr.  Strange.  The  fine  of  6s.  8d.  is  a  parti- 
cular indnlgeooe  to  the  sons  of  freemen,  and  all 
others  paid  13s.  4d.  or  more.— My  lord,  the 
next  instance  is  Philip  Bayley,  the  eldest  son 
of  John  Bayley.  He  was  admitted  the  10th 
of  April,  1691 ;  he  was  bom  the  14th  of  May, 
1669.<~Read  his  admission.  Did  yoa  exa- 
knine  it  ?  Is  it  a  true  copy  ^^Cranstm.    It  is. 

Associate  t^sAbi 

*«  April  10, 1691,  3  W.  and  Mar.  Hastings, 
ss.  Thisday,  being  Good  Friday,  Philip  Bayley, 
eldest  son  of  John  Bayle^r,  deceased,  formerly 
mayor  of  Hastings,  for  his  fine  of,  6s.  lid.  was 
admitted  to  the  freedom  of  this  town  and  port, 
by  Thomas  Lovell,  mayor,  Edward  Milward, 
Richard  Watts,  and  John  Medburst,  juraU ; 
who  took  his  oath,  and  kissed  the^mayor's  right 
cheek,  vMre  soUio^  and  also  took  the  oaths  of 
allegiance  and  supremacy.*' 

•  Mr.  Strange.  We  shall  now  produce  the 
copy  of  the  registry  of  his  baptism,  which  was 
the  i4th  of  May,  1669. 

Cranstojv.  It  was  the  19th  of  May,  1^67. 
Mr.  Strange.    Read  the  certificate  of  the 
19th  of  May^  1667,  of  PhUip  Bay  ley's  baptism. 
Did  ypq  examine  it  P  Is  it  a  true  copy  P 
^  Cranstm.  It  is. 
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"  Way  19, 1667.  Bapti^d,  PftlKp,  the  soa 
of  John  Bayley  and  Anne  his  wife." 

Mr,  Strange.  My  lord,  we  shall  now  road 
the  copy  of  the  entry  of  the  38th  of  April- 
1656;  whereby  it  will  appear,  John  Bayley 
his  father  was  then  a  freeman. — Is  it  a  true 
copy?   Did  you  examine  it? 

Cranston.    I  examined  it ;  it  is  a  true  copy* 

Associate  reads : 

"fastings,  u.  The  election  of  the  mayor 
of  the  town  and  port  of  fih»tiogs,  the  28th  day 
of  April,  1656,  in  the  court-hall  of  the  same 
town,  according  to  the  use  and  custom  theicof. 
time  oat  of  mind  used,  Ice. 

**  At  this  da^  was  chosen  Thomas  Delfce 
into  the  office  of  mayoralty  of  the  same  towa, 
for  the  year  ensuing,  by  the  voices  of  these 
freemeo  of  the  said  town  following  :— 

Mr.  Strange.  Who  was  present? 

" That  is  to  say,  of  Richard  Wheeler, 

William  Dighton,  Richard  Sorgent,  sen.  Philip 
Girdler,  John  Lasher,  William  Barker,  Mark 
Pontes,  James  Batcbelor,  Daniel  Df)wne, 
James  Lasher,  gent.  Drew  Richardson,  Tho- 
mas Jarret,  JohniSpey,  Samuel  Smersball, 
John  Fyssenden,  Richard  Stevenson,  James 
Redames,  William  Geerey,  Robert  Bursey^ 
Thomas  Hyder,  Daniel  Stevens,  John  Brunnel, 
John  Bayley, jon.  Thomas  Penbuckle,  Edward 
Hildring,  Simon  Waters,  James  Chowe,  Ralph 
Bamicle,  John  Shoesmith,  John  Fantler, 
Peter  Stanbynooth." 

Mr.  Marsh.  My  lord,-  the  next  instance  it 
Jeremiah  Redames.  He  was  admitted  the  Uth 
of  January,  1691.— Look  out  that.  Did  you 
examine  it?  Is  it  a  true  copy  ? 

Cranston.    It  is. 

Associate  reads : 

<*Hastbgs,  M.  Memorandnm.  The  llth 
day  of  January,  1691,  before  Mr.  Mayor,  as- 
sisted by.  Philip  Lovdl,  John  Stevens,  and  Dr. 
Peter  riat,  jurats,  came  Jeremiah  Redames 
and  Philip  Girdler,  and  craved  to  be  admitted 
intothe freedom  of  this  town  iind  port;  and 
they  were  accordingly  admitted  into  the  free* 
dom,  and  took  the  oath  of  a  freeman,  and  also 
the  other  oaths,  arid  kissed  the  mayor's  right 
ehetk,  more  soiito ;  and  for  a  fine  paid,  viz. 
PhUip  Girdler,  a  mark;  and  Jeremiah  Re- 
dames, beinp^  the  eldest  son  of  a  freeman,  half 
a  mark ;  which  was  extr^  to  the  chamberlain.'* 

Mr.  Marsh.  My  lord,  the  time  of  his  bap- 
tism was  the  Sd  of  January,  1655.— Read  that 
certificate.  Have  you  examined  it  ?  Is  it  a 
true  copy  ?— Cranston.  It'is. 

Associate  tefAs: 

**  Hastinfifs,  ss,  January  9, 1655,  Jeremiahi 
the  son  of  James  Redames,  was  baptised." 

Mr.  Marsh.  My  lord,  James  Redames  wu  t 
fireeman  in  April  1649. 

Mr.  Chrke.  My  lord,  the  next  instance  if 
Thomas  Boyce.  Ue  wag  admitted  as  an  eldest 
•on. 
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Lord  Hardwkkt.  Yoa  inafi  thew  Jeremiah 
Redameii  was  bom  after  the  father's  admiasiOD, 
if  you  would  apply  this  instaoce. 

Mr,  Clarke,  My  lord,  we  will  shew  that 
James  Redames.tbe  father,  acted  as  a  freenan 
the  S8lh  of  April,  1649,  six  years  before  the 
•on  was  born.— Look  out  that  entry.  Is  it  a 
true  copy? — Cramton.  It  is. 

Anociale  reads : 

<*  Hastings,  a.  The  electiom  of  the  mayor 
of  the  towD  and  port  of  Hastings,  the  S8th  day 
of  April,  1656,  in  the  court-halt  of  the  same 
town,  accordintr  to  the  use  aud  custom  there 
time  out  of  mind  used. 

'<  This  day  was  chosen  Thomas  Delves  into 
the  office  of  mAyoralty  of  the  same  town,  for 
the  year  ensuing,  by  the  foices  of  these  free- 
men of  the  said  town ;  that  is  to  say,  of  Ri- 
chard Wheeler,  &c.  James  Redames,  &c.'*  ut 
tupra, 

Serj.  Eure.  Read  it  again. 

Lord  Hardxoicke,  It  is  only  mentioned  as  a 
fact. 

Mr.  Clarke,  My  lord,  the  next  instance  is 
Thomas  Boyce,  admitted  as  an  eldest  son  the 
86th  of  December,  1691.  He  was  baptized  the 
3d  of  August,  1671.— Read  his  admission.  Is 
it  a  true  copy  ? — Cranston.  It  is. 

JjtsociaU  reads: 

*(  Hastings,  ss.  Memorandum,  That  the  26th 
day  of  December,  1691,  before  Mr.  Mayor,  as- 
sisted, by  Thomas  Lovell,  Philip  Lovell,  John 
Slefens,  and  Dr.  Peter  Fiat,  jurats,  came  Tho- 
mas Boyce,  jun.  Richard  Broadbridge,  Benja- 
min Meadow,  and  Thomas  Wheeler,  and  craved 
to  he  admitted  into  the  freedom  of  this  town 
imd  port ;  and  they  were  accordingly  admitted 
into  the  freedom,  and  took  the  oaths  of  free- 
men, and  also  ^the  oaths  of  allegiance  to  their 
majesties  king  William  and  queen  Mary,  and 
kissed  the  mayor's  right  cheek,  more  solito; 
and  for  a  fine  paid,  viz.  Thomas  Bovce,  jun. 
and  Richard  Broadbridge,  being  freemen's 
eldest  sons,  paid  each  6s.  Qd,  and,  Benjamin 
Meadow  and  Thomas.  Wheeler,  13s.  4d,  each ; 
which  was  extract'  to  the  chamberlain.  And 
forasmuch  as  the  said  Thomas  Boyce,  jou. 
Richard  Broadbridge,  and  Benjamin  Meadow, 
are  not  yet  house-keepers,  their  friends  have 
undertaken  and  promised  for  them,  that  they 
shall  pay  what  scot  and  lot  shall  be  assessed 
upon  them,  also  watch,  ward,  and  search,  and 
do  all  duties  incumbeut  upon  freenieir,  ?iz. 
Thomas  Boyce,  for  his  son  Thomas  Boyce, 
km.  and  John  Stevens,  son  of  Henry,  for 
Uicliard  Broadbridge  and  Benjamin  Meadow." 

Mr.  Clarke.  My  lord,  he  was  baptized  the 
dd  of  August,  1671.  Read  the  certificate  of 
bis  baptiMn.     Ih  it  examined  f 

Cranston.    Yes. 

^  *Auociate  reads  : 

"  Hastings,  ss.  1671,  August  Sd,  baptized, 
Thomas,  the  sou  of  Thomas  Boyce." 

Mr.  Strange,   Now  read  the  admission  of 


Thomas  Boyee  the  fiuher.    Did  yoa  auut 
it  P  Is  it  a  trae  copy? — "Ar,  Cranston,  it  is. 

«<  Hastingfl,  II.  AssemUa^  toit' ibidem  SO* 
die  Novembris,  annoregni  regis  aoith  Cinl 
iecuadi,  Anglis,  &c.  15**  1663. 

"  Hastings,  $$.  Memoriind%  qttod  5^  die  De- 
cembris,  hoc  anno  prcsdiot',  veDeront  Thoaas 
Boyce  et  Willielmas  Genner  coram  nniore  et 
Juratis  in  plena  curia,  et  pet'  seipsos  ad  Uiierti* 
tem  biyus  villse  admitti ;  et  adroittnator,  ct 
oscalau  sunt  mahun  deztram  Majoris,ctn* 
cramentum  suum  tunc  itadem  pmtitenat, 
more  solito,  pro  fine  otriosqoe  eoram  13s.  U" 

Mr.  Clarke.  My  lord,  the  next  inftioeeii 
Stephen  Peregoe.  He  was  admitted  the  llDi 
of  August,  17 16  ;  baptized  the  39th  of  Jbsb* 
ary ,  1690 ;  and  his  father  was  admitted  the  ISth 
of  May,  168S.  Read  the  son's  adniaim. 
Is  it  a  true  copv  ?  Have  yoa  ezaminedit? 

Cranston,  Yes. 

Associate  reads : 

««  Hastings,  ft.  Cor'  tent'  ibidem  oodedai 
die  August!,  anno  regni  Regis  nostri  Geoigii 
Imi  Magnm  Britannie,  &o.  tertio,  anao  1716. 

«'  Memorandmn.  The  11th  of  Aogvt, 
Stephen  Peiegoe,  jun.  was  swoni  a  freemiD  d 
this  town,  more  stdito,  4rc.  at  the  BcU  ioB  a 
Hastings  More  the  mavor  and  jurats,  and  pad 
6s.  Bd.  fine,  as  being  the  eldest  son  of  a  tre^ 
man ;  and  the  reason  of  his  bemff  nowfwon 
out  of  court  was,  because  it  had  been  bdbn 
unaniniously  agreed  to,  in  fuU  and  open  cottrf, 
by  the  mayor  and  jurats." 

Seij.  Eyre.  Who  is  thai? 

Sir  r.  Abney.  Stephen  Peregoe. 

Lord  Hardancke,  What,  is  the  fine  6f.  M 

Mr.  Clarke.  Yes,  my  lord  ;  he  paid  6i.  8^ 
being  the  eldest  son  of  a  freeman.— Mow  read 
the  certificate  of  his  baptism.  Is  that  a  tm 
copv  P  Did  you  examine  it  F 

"Cranston.  I  did. . 

Associate  reads : 

X  January  29, 1690.  Baptized,  SlepbeD,tbe 
son  of  Stephen  and  Margaret  Peregoe." 

Mr.  Clarke.  The  time  of  his  Other's  »!• 
mission  was  the  12th  of  May,  1683.-Beid 
that.    Did  you  examine  itP  Is  it  a  true  oopj. 

Cranston.  It  is. 

Associate  reada  I  . 

'«  Hastings,  u.  12  May,  1685.  Beftrtttt 
mayor  and  jurats,  came  Stephen  P*"*'*!*^ 
prayed  to  be  admitted  into  the  ff^^^'^^^^Tl 
town  and  port;  whereupon  he  isadmiltalw 
his  fine."  .    „  ^ 

Mr.  Filmer.  My  lord,  Benjamin  Mei**, 
admitted  the  6th  of  May,  1721,  '^\^^. 
Read  his  admission.  Did  you  examuietWf 
Is  it  a  true  copy  ? — Cranston.  Yes. 

Associate  reads :  -y 

"Hastings,  M.    At  the  ooort  of  recorf  W- 

the  6th  of  May,  1721,  Benjamin  Mewtowjm- 

was,  with  the  unanimous  consent  and  ^pP*^' 

tion  of  the  mayor  and  joratSi  made  a  ii^i^^ 
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•r  thte  to#D  ««i  poit,  fur  lift  io^  ef  Of.  8if .  as 
Um  Cildest  Min  «f  a  fraeuto." 

Seij.  J£yre.  By  the  unanimous  consent  of 
ibe  mayor  and  jurats,  he  was  made  free. 

Mr.  Filmer,  My  lord,  he  Wte  ba)vlizet9  Hie 
^S\h  «f  Augttst,  1697.  ftcbd  the  certiBcale. 
Sid  you  examine  it  r  Is  it  a  true  copy  f 

CrolfffoA.  His. 

AsaociaU  reads : 

*'  Hastings, ».  25  August,  1697.  Baptized* 
Benjaaiin,  son  of  fienjamm  and         Meadow.'' 

Mr.  FUmer.  My  lord,  his  fttbierl  admission 
^9si  the  ^6th  of  Decemher,  1091,  six  years 
feefur«  tbe  Mrth  of  the  son.  Read  that.  Did 
yoB  exaraitt«e  it  ?  Is  it  a  trote  copy  P 

Cramhm*  l.Hiid. 

AsMociate  reads : 

<*  Hastings,  n.  Memorandum,  S6  Decem- 
ber,  1691,  before  Mr.  Mayor,  assisted  by 
Thomas  Lor  ell,  Philip  LoveJIj  John  Stephens^ 
and  Dr.  Peter  Fiat,  came  I'homas  Boyce,  jun. 
Ricbard  Broadbridge.  Beo^min  Meadow,  and 
Thomas  Wheeler,  and  craved  to  be  admitted 
into  the  tjneedoms  of  this  town  and  port ;  and 
took  the  oaths,  and  were  admitted  accordiag- 
ly,*'  prout  supra. 

Lord  Hardwieke,  What  do  you  read  that  for  ? 

MT.Strmnge,  My  lord,  to  shew  that  Ben- 
jfliniin  Headoir  was  a  freeman  so  many 
years  before  the  birth  of  Benjamin  Meadow, 
th^  eldtist  son :  He  came,  and  prayed  to  bead- 
mitled,  and  took  the  oaths.  My  lord,  our  next 
histaooe  h  John  Barley.  Hfc  is  not  mentioBted 
m  the  entry  as  the  eldest  son,  but  as  the  sob 
of  such  a  man,  who  was  free ;  and  fk'om  thence 
we  inter,  that  the  man  had  no  other  sons. 

Lord  Eardwitkt,  Who  is  that? 

Mr.  Strange.  John  Barley,  my  lopd.  He 
vas  admitted  in  May,  1608.     We  chuse  to 

Cot  them  together,  though  we  are  now  ^one  a 
undred  years' back.     Read  his  admission. 
Did  yon  examine  it  ?  Is  it  a  true  eopy  ? 
Cranston,  Yes. 

Associate  reads : 

«*  HastTngs,  n.  6mi  ititM  t^  1608.  Memo- 
rafidam,  That  on  the  7th  of  May,  hoc  unHo, 
John  Barley  and  Riobard  Kempsall  were  ad- 
Biitted  10  the  freedom  and  liberty  of  this  town, 
and  were  sworn,  and  kissed  Mr.  Mayor's  right 
cheek,  sior^  lo/ilo  ;  whose  fines  appear  upon 
Ibeir  heads?' 

Mr.  Strange.  8ee  the  fine  6t  6f.  8i.  paid  by 
Barley. 

Associate  reads  x 

•*  John  Barley,  Hsstinge,  quia  pater  subs 
liber  homo,  ideo,  seeundunl  eoosaetuduiim^ 
finis  ejus  est  Of.  8tf . 

«<  Kempsall,  13f.  44." 

Vr.  Strange.  **  Quia  pater  lutis  Tiber  boiho, 
ideo,  secupdtittt  6onsuetudibem,  finis  ejus  est 
Of.  8rf." 

Lord  Hardsbieke,  What  Was  Kempsairs  finef 
YOU  XVIL 
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Mr.  Sirange.  19f .  4d.  my  lord.  HdW  read 
his  cektfflbate.  HateyouexanimeditP  Isitm 
thie  eopy  ?•— Cranston.  It  is. 

Associate  reads : 

«'  Hastings,  <f.  19  May,  1588.  Baptized, 
John,  the  son  of  John  Bavley ."    . 

Sei^.  J^re.  Mr.  Craaston^  you  say  y^u  hare 
exammed  the  reeistf  r ;  Did  not  you  find  an 
elder  brother  of  this  John  Barley  ? 

Qrnnsion,  No. 

Mr.  Strange.  My  lord,  we  shall  now  shew, 
that  his  father  acted  as  a  freeman  anno  1501. 
Relid  the  entry.    Is  it  a  \me  copy  f 

Cranston.  It  is. 

Associate  reads:' 

«'  Hastings.  Election'  Balli?!  teni^  ibideni 
die  Aprilis,  viz.  die  Dominica  prox* 
post  Hock-day,  anno  terlio  felizoe,  nunc  Re« 
ginoe  Angl'  a.  d.  1661.  Ad  quem  diem  electui 
esthd  omeiam  Balliti  till*  prnd'  pro  hoc  anno 
Tho.  Wyks,  fet  ?oees  et  homtnattonem  Ed^; 
Ay  wood,  shipwright,  Hen.  Taught,  Wili 
James,  Johannis  Hemlyng,  Ed.  Smyth,  Hen. 
Smtth,  Johannis  Barley,  Tho.  Lake,  Johannis 
Hollands j  Wil.  Cresey,  Rob.  Payne,  Ric. 
White,  cooper,  Johannis  Stanbyoootb,  fbo. 
Palmer,  Sleph.  Dilter^,  Hen.  Bossam,  Joban-» 
ttts  8myth,  Tho.  Lasher,  Rie.  DbwBi  At. 
Bocher,  Johannis  Austeu*  Thl^.  Matehyik.  Je^ 
hannis  Horsey,  Wil.  Stevens,  Juhanilis  Jeffery, 
Rob.  Taught,  Wil.Churcbe,  Johannis  Bossam, 
sen.  Johannis  Strvde,  Alsni  Morris,  Tho.  Chat* 
field,  4lani  Partridge,  Rob.  Grave,  Tho.  tiar; 
rison,  Will.  Lockelt,  Thome  jtfott^  Jobanbis 
Sargent,  et  Johannis  Derle.^' 

Mr.  Mnrsh.  My  IdH,  the  next  instahoe  *ii 
Williatii  Ooldham.  He  was  Mtnitted  th^  7tlk 
of  May,  1600. 

Sir  T.Abn^,  HtsgrehtgnWdMll  isjdstb^. 

Mr.  fiiarsh.  Read  the  entry.  Is  it  eBa<- 
minedP — Cramton.  Yes. 

AMtseitste  reads: 

•«  7  Mali.  T""  Jac.  Itiii^  1009.  Histkg^,  <**^]^ 
timo  die  Maii,  hoc  anno  septiitto  lacobi  Rfigu, 
Willielmus  Goldham  admissus  est  ad  liberta- 
tem  biyos  ? illie,  et  sscramentum  nrastitit  cor- 
porale,  6t  osculatus  est  malam,  flextraro  Ma* 
joris,  more  solito ;  et  6nis  ejus  pro  admissi<|pe 
sua  assessatur  ad  6s.  Bd*  quia  filius  liberi  ho« 
minis,  &c.*' 

Mr.  3fBrfA.  No#  look  out  the  oerfifieaie  of 
his  baptism,  flwre  yon  examined  itf  1ft  fit « 
tro^eopyr^-^nmf^m.   It  Is, 

Associate  reads : 

«<  S9  NoTOmber,  158«.  Bilptiz^ll^  WilllMb, 
the  son  of  John  aoldbaOd.'' 

Mr.  ilfarsA.  My  lord,  he  was  admitted  « 
freeman  the  15th  of  April,  1575,  nine  years  be- 
fore the  birth  of  his  son.-^Read  the  father's  ad- 
mission.   Is  it  examined  f-^Cranston.  Yes. 

Associate  fe^ds : 

**  Hastings,  ts.  Memoratidtrtn,  quod  15* 
Aprifii,  1575,  Ricbardus  Frenche,  WiUleimut 
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Coombes,  Riclmrdas  £dborough,  Jobaones 
Golctham,  et  Wil.  Mycbell,  juD.  admisai  aunt 
ad  liberiatefti  villce  praedict\  et  facti  soot  liberi 
hoaiines  secuadum  usum  et  coDSuetadineiD 
Tills  praedict',  et  feod>,  etsol'oecuP  Ball',  &c." 

Serj.  Eyre,  Does  it  appear  what  the  fioe 
was? 

Mr.  jFV/fRfr.  No. — My  lord,  the  next  in- 
atiDoe  is  John  Sargent.  He  was  admitted  the 
14th  of  JuUr,  laiO.— Read  the  entry  of  his  ad- 
mission.   Is  it  a  true  copy  Y-^ranHon,  Yes. 

Associate  reads : 

<<  1610,  Hastings,  is.  14  die  Julii,  hoc  anno 
octavo  regni  Regis  Jacobi,  Johannes  Sargent 
admisstts  est  ad  libertatem  hujus  Tilte,  et  sa- 
cramentum  pcsstitit  corporale,  et  osculatos  est 
malam  dextram  Majoris,  more  solito ;  et  finis 
^us  pro  admissione  sua  est  6s,  Hd,  quia  pater 
ejus  liber  erat." 

Mr.  Filmer.  My  lord,  he  was  baptized  the 
Xlst  of  No? ember,  1568.  Read  the  certificate. 
Is  it  a  true  copy  f — Cramion.  Yes. 

Associate  reads : 

*'  Hastings,  si.  SI  November,  1568.  Bap- 
tized, John,  the  son  of  John  Sargent." 

Mr.  Filmer.  My  lord,  April  3d,  1561,  bia  fa- 
ther acted  as  a  freeman ;  that  was  seven  years 
before.— Read  the  entry.  .  Is  it  examinea  ? 

Cranston,  Yes. 

iiiiocja^e  reads: 

««  Hastings.  Elect'  Ballivi  tent'  ibidem 
4lie  Aprilis,  viz.  die  Dominica  prox'  post  flock- 
day,  anno  tertio  Domins  Elizee,  nunc  Begins 
Anglia,  &c.  a.  d.  1561.  Ad  ^uem  diem  elec- 
los  est  adofficium  Ballivi  villn  praedict'  pro 
boQ  anno  Tho,  Wyksi  per  voces  et  nomina- 
iionem  £dw.  Aywood,  shipwright!  et  (inter 
•lioc)  JohanniB-&rgent,''  ti^  suprm* 

Mr.  Clarke.  My  lord,  the  next  instance  is 
Thomas  Rainolds.  He  was  adaiitted  the  97th 
9Iay,  l6S^.7<-R€ad  his  admiaeion.  Havo  yoa 
examined  it?   Is  it  a  true  copy  f 

Cranston.  It  is. 

*   Associate  reads : 

«<  Hastings,  ss.  Cur*  ttnt'  die  S7  Maii, 

1628,  coram  Roberto  Lloyd,  secundum consue- 
tud'.  Memorandum,  quod  ad  banc  cur*  Tho- 
mas Rainolds,  filius  Melchioris  Rainolds,  liberi 
bominis  hnjus  vills,  venit  et  petit  se  ad  liberta- 
tem bnjns  villa  admitti ;  et  admittitur,  et  sa- 
^^rameotuQi  suum  more  solito  proestitit,  et  ma- 
bm  dextram  Majoris  secondum  osum  oaouU- 
lus  est,  pro  fine  suo  inde,  6cc." 

Serj.  Evre.  Is  there  any  thioff  mentioned 
^hat  the  fine  was?— Mr.  Clarke.  No. 

Lord  Hardwicke,  It  is  pro  fine  suo. 

Mr.  Clarke.  My  Ion),  he  was  baptised  the 
15th  of  Doeember,  1601.— Read  the  certificate, 
isltexoattied?— Crafuioa.  Yes. 

w^MOCMfe  reads : 

•«  Hastings  It.  1601,  December  15th.  Bap- 
lixed^  Tbomaa,  the  son  of  Melchior  Rainalds.'' 


Mr,  Clarke.  We  shall  now  shew,  (hat  bit  fa. 
ther  acted  as  a  fi-eeman  (he  17th  of  April,  1597. 
— Read  that  entry .  Did  you  examine  it ?  li  it 
a  true  copy  ? — Crantton.  It  is. 

if  fiO(ua<«  reads: 

**  Hastings,  ss.  Elect'  Majoris  villa  prc&t* 
tent'  ibidem  die  Dominica  prox'  post  Hock- 
da^,  viz.  17^  die  Aprilis,  anno  regni  nostic  Do- 
mina  Eliza,  Dei  gratia  Anglia,  FraDCtt,el 
Hib^mia  Regina,  fidei  Defensor',  &c.  trices- 
mo  nono,  1597.  Ad  banc  electionem  Ric. 
Lyfe,  Major ;  Tho.  Lake,  Ric.  Calrerter, 
Riog.Ferrys,  Ric.  Frank,  Ric.  Frencbe,  Mar- 
tinus  Lyfe,  Jul*at' ;  liberi  homines,  Jobiiuiei 
Coonev,  Marcus  Sargent,  Tho.  StephefMB, 
Willielmua  By  shop,  Willielmus  Coombes,  Rk, 
Hackwood,  Johannes  Durant,  Jobanaei  Hor- 
sey, Tbo.  Young,  Rob.  Jenkin,  Ric.  FteM, 
Tho.  Co1gat,Tho.  Mannington,  Rob.  Milh,  Jo- 
hannes Brett,  Ric.  Porter,  Johannes  Knight, 
Steph.  Porter,  Ric.  Burdcam,  Johannes  Fisseo- 
den,  Martinus  Harrison,  Melcbior  Rsinofdi, 
Michael  Stnnt,  Nic.  Staples,  Bemardos  Boroe, 
Petrus  Hurry,  Johannes  Bailey,  Rob.  Parkes." 

"  N.  B.  At  this  day  Richard  Ljfe  vas 
chosen  mayor,  and  Melcbior  Rainoltb  tomi* 
cleric." 

Sir  T.  Ahney.  My  brd,  we  shall  next  |af 
before  your  lordship  and  the  jury  olber  in- 
stances of  persons  admitted  as  eldot  sou  of 
freemen,  and  bom  within  the  boroogb.  The 
first  of  them  was  admitted  in  1610. 

Lord  Hardwicke.  That  comes  under  tfaf 
first  head. 

Sir  T.  Ahney.  My  lord,  we  ahaU  sbev  M 
they  were  the  eldest  sons  of  fireemen.  Wi 
begin  with  Thomas  Streat. 

Mr.  Strange.  And  bom  within  the  boroo^ 

Sir  T.  Ahney.  Thomas  Streat,  my  lord,  was 
admitted  the  S9th  of  April,  l610.  He  wai 
born  within  the  borough  the  d  1st  of  Harehf 
1580.  So  that  he  waa  thirty  years  of  ase, 
when  he  was  admitted.— Read  the  entry  of  m 
admission.  Did  yon  exammeit?  Isitatrqp 
copy? — Cranston.  Yes. 

Associate  reads : 

«<  Hastings,  si.  S9  Aprilis,  1610, 8  Jac.  1. 

«  Ctuinto  die  Maii,  hoc  anno  8**  Jacobi  Ae^ 
fenit  Thomas  Streat,  maximns  nato  ^ 
Thomse  Streat  defunct',  naper  unios  libefwna 
iiominom  hujus  villte,  et  petit  se  admitti  ad  )»• 
bertatem  hi^us  villa ;  et  per  Mi\ior'  et  im 
antedictos  admissus  est,  et  sacramentoo  piC' 
stitit  corporale,  et  osculatus  est  malaoi  dtf- 
tram  Majoris,  more  solito;  et  finis ejoiFO 
admissione  sua  est  6a.  Qd.  quia  pater  saos  we 
erat,  secundum  consuetudinem,'*  dec 

mxT.  Ahney.  Now  read  the  certificate  tf 
his  baptism,  the  Slst  of  March,  1580,  to  she* 
that  he  was  bom  within  the  boroogb.  i>  »^ 
true  copy  ?— Crampon.  It  is.  -> 

Associatt  reads :  

"  Hastings,  ss.  31  March,  1580.  J^^ 

day  baptized,  Thomas^  the  son  of  ™^ 

Stiett.'^ 
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Lord  Hur^ineke.  What  regfisUr  is  that  a<H>ny 
•f ;  DOW  it  comes  to  be  more  necessary  to  ask  ? 
Cranston.  My  lord,  it  is-  a  true  copy  of  the 
parish- reg'ister  of  Hastiiif|;s. 

Mr.  Strange.  My  lord)  the  next  is  William 
LoTell.  His  father  was  not  only  a  freeman, 
but  a  jurat.  He  was  admitted  the  6th  of  Sep- 
tember, 1636. 

AU.  Gen.  Yon  go  backwards  and  forwards 
In  a  verv  irreg^nlar  manner. 

Mr.  Strange.  We'll  go  regularly  on ;  you  will 
not  be  able  to  follow  as. — Read  the  entry  of  the 
6tb  uf  September,  1636,  of  the  admission  of 
William  Lovell,  jan. 

Att.  Gen,  You  must  prove  William  Lo? ell 
the  father  was  a  freeman ;  you  read  him  before 
as  father. 

Lord  Hardmcke,  What  is  the  time  of  Wil- 
liam Lovell's  admission? 

Mr.  Strange*  My  lord^tbe  6thof  September, 
1636. 

Sir  7.  Abney.  My  lord,  we  read  it  before,  to 
tfbew  that  be  was  born  before  Thomas  Lo?elL 
He  is  the  third  instance  we  spoke  to  under  the 
first  head. 

Lord  Hardmcke.  The  20tli  of  April,  1667, 
Thomas  the  son  of  William  Lofell,  was  ad- 
mitted. 

•  Sir  r.  Ahnetf.  And'  now,  my  lord,  we  read 
his  father's  admittauce,  the  6th  of  {September 
1636. 
Lord  Hardwicke.  You  did  not  read  it  before  ? 
Sir  T.  Abney,  My  lord,  we  r6ad  him  before, 
SB  a  jurat. 

Mr.  Strange.  My  lord,  it  has  been  read,  to 
shew  that  the  father  was  a  freeman  at  the 
time  of  the  son's  birth.— Read  it  again.     Did 
yon  examine  it  P  Is  it  a  true  copy  ? 
Crantton,  Yes. 
Associate  TOAdo: 

"  Hastings,  as.  6.  September,  1636,  Wil- 
liam LoTell,  jun.  eldest  son  of  his  father,  jur«it, 
^bo  is  now  made  free  of  this  corporation  for 
6i.  8i.  fine,  took  his  oath,  and  kissed  the 
mayor's  right  cheek,  more  toUto,"  &c. 

Mr.  Strange.  Now  produce  the  register  of 
the  Slst  December,  1639.     Is  it  a  true  copy  ? 

Cranston,  Yea. 

Associate  reads : 

**  HastiDgs,  ss.  81  December  1639.  Bap- 
tized, William,  son  of  William  Lorell." 

'  Mr.  Marsh.  My  lord,  the  next  instance, 
nader  this  head,  is  Thomas  Frank.  He  was 
admitted  the  36th  February,  1662.— Read  his 
admission.  Did  you  examine  it?  Is  it  a  true 
copy?— Crtfiii^w*.  Yes. 

^ociafe  reads: 

"  Hastings,  ss.  Assemblat'  in  Aula  Curial', 
36  Febmarii,  15  Car. «,  166S.  At  this  as- 
Mmbly  also,  Thomas  Gawen  and  Thomas 
Frank,  npoo  their  prayer  in  that  behalf,  are 
Emitted  to  the  scTerai  Ireedoms  of  this  town 
^d  port,  for  their  sereral  fines,  viz.  Thomas 
^ftwen  iSi.  4tf.  and  Thomas  Frank  6s.  Qd.  he 
being  the  eldnl  iom  of  a  freeman  here  j  who 
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also  took  their  sereral  oaths,  and  kiaaed  Iha 
mayor's  right  cheek,  moresolito,'*  ^o. 

Mr.  Marsh.  The  6th  of  May,  1633,  he  waa 
baptized,  my  lord. — Read  the  certificate.  Did 
you  examine  it?  fa  it  a  true  copy  ? 

Cranston.  It  is. 

Associate  reads :. 

«' Hastings,  M.  6  May,  1633;  Baptized, 
Thomasi  the  son  of         Frank." 

Mr.  Clarke.  My  lord,  the  next  instance  is 
Robert  Sargent.  He  was-admitted  the  13th  of 
May,  1663.— Read  the  admission.  Is  it  a 
true  copy  ?—Craiu<on.  Yes. 

Associate  reads : 

•»  May  12, 1663.  16  Car.  2.  By  Mr.  Mayor 
and  his  Brethren,  in  full  court,  Robert  Sar^nt, 
of  this  town,  seaman,  upon  his  humble  suit,  is 
made  free  of  the  fi;;anchisement  of  this  town,  and 
took  his  oath,  and  kissed  the  mayor's  right 
cheek,  more  solitoy  &c.  His  fine  paid  is  6s.  8J. 
He  was  eldest  son  of  John  Sargent,  his  fatiieri 
late  freenian  of  this  town,  deceased,  &c." 

Mr.  Filmer.  'My  lord,  he  was  baptized  the 
Sd  of  November,  1604. — Read  the  certificate 
of  his  baptism.  Is  that  a  true  copy  ?  Did  you 
examine  it  ? — Cranston.  It  is. 

Associate  reads.: 

**  Hastings,  u.  9  Nofember,  1604.  Bap- 
tized, Robert  Sargent,  son  of  John  Sargent'* 

Serj.  Eyre.  He  was  fift^  ye^rs  old,  and  up- 
wards, when  he  was  admitted.  '  If  he  had  a 
right  as'  an  eldest  son,  how  came  he  not  to 
claim  it  betbre  ? 

Mr.  Strange.  The  entry  tells  you  be  was  a 
seaman ;  till  he  led  the  sea,  it  was  not  worth 
his  while  tetake  opliis  freedom. 

Mr.  Clarke.  My  lord,  the  next  instance  is 
ThomaA  Stevenson.  He  was  admitted  the  35tk 
April,  1667.— Read  his  admission^  Did  you 
examine  it? — Cranston.  Yes* 

Associate  reads ; 

"  Hastings,  ss.  25  April,  1667.  Before  Wm. 
Parker,  esq.  mayor ;  Philip  Girdler,  Samuel 
Smershall,  Wm.  Lunsford,  and  John  Hyde, 
jurats ;  came  James  Shingteton  and  Thomas 
Stevenson,  and  prayed  to  be  admitted  to  the  li- 
berty and  franchises  of  this  town ;  and  by  the 
said  mayor  and  jurats  then  present  are  tnere- 
nnio  admitted;  who  thereupon  took  the  oath 
accustomed,  kissed  the  mayor's  right  cheek, 
nufre  solito ;  and  either  of  tliem  are  to  pay,  viz. 
the  said  James  a  mark,  and  the  said  Thomas 
half  a  mark,  he  being  the  eldest  son  of  his  fa- 
ther Richard  SteTenson,  a  late  freeman  of  this 
town,  deceased,  to  the  present  chamberlain  of 
this  town,  lor  such  their  admitunoe." 

Mr.  Clarke.  Now  look  out  the  certificate  of 
his  baptism.  Read  that.  Did  you  examine  it? 
Is  it  a  trae  copy  ^-^Cranston.  Yes. 

Associate  reads : 

•<  Hastings,  ss.  1643,  November  6.  Bap-» 
tized,  Tho>nai|  loa  <tf  Richard  StertBsoD." 


mi 
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mtZAbM^.  |iyUr4.tbeipexftitBJplMHf4 
Walter.  J^e  w^  ^fyuitei  the  8tb  of  Januarv, 
1669.    Hefld  bis  admissioa.    Isite^puDmed? 

Qramton,    Y«8. 

Auociaie  reads : 

*'  Hastings,  ii.  8  Janoarj,  1^9.  J^  (all 
coart  then  also  holden  before  Mr.  Mavor  and 
b\8  brethren,  came  Richard  Walter,  aod  pra]|^ed 
tbee^fraucbiseoient  of  this  town;  who  being 
the  eldest  sou  of  his  father  Simoo  Walter,  a 
£reeniaD,  is  ther? luito  admitted,  for  bis  in«  of  a 
aeoai-inark ;  aad  io  like  manner  ttobort  Boy- 
l^ett  and  Robert  Philip,  far  tbeir  several  fines 01^" 
a  mark  a- piece ;  i^bo  all  too|^  the  oatfi  a^us^- 
tonaed,  and  kissed  the  mayor's  cheek,  mor^  iO' 
lUoy 

SurT.J^fK^y.  My  lord,  ke  vi«  b%ptised  Um 
ijKh  of  Decembtsr,  1^1.    Is  tba|  ewmin<id  ? 
Cramton.  Y^** 

Auociate  reads : 

**  Hastings,  ss.  5  Pecember,  1641.  Bap- 
tised, Richard  Walter,  son  of  Simon  Walter.'' 

Lqrd  Hard&icke.  Let  ipe  see  it ;  ii  is  Wal- 
thers.  '  Who  do  vou  call  next,  Mr.  Strange  ? 

Mr.  Strange,  My  lord^  William  Geni|er.  In 
1674,  be  was  admitted.  He  was  born  the  6th 
of  June,  164r. 

Ait.  Gen,  Why  do  not  von  keep  yonr  own 
order.'  We  ne¥er  know  where  we  are.  You 
fead  that  befor^. 

Mr.  Strange.  He  is  in  the  same  paper  with 
John  Fantley,  who  was  read  before.  Read  the 
admission  again^  the  5th  of  December,  1674. 

Associate  feads : 

"  Hastings,  u,  5  ]>ecerohris,  1674,  S6  Car. 
%ii,  coram  Major'  et  Jurat'  in  plena  curia  vttnit 
Johannes  Salmon,  et  petit  libertatem  bujusvil- 
^  ;  Johannes  F«ntley,jun.  etWiUielmuaOen- 
i^,  juQ.  et  adraittuntur,  scilicet,  pnBdict*  Sal- 
ipoD  pro  13$.  4d,  ei  prsedict'  Fantley  6f.  fid,  ei 

finedict'  Geoncr  ^  Qd.  quia  filii  seu'  patr'  eor' 
iber^ ;  qui'  omnes  fecerunt  inde  sacramentum, 
et  raalam  dextram  Migoris  osculaTernnt,  more 
splito,"  Sec. 

Mr.  Strange,  My  lord,  he  was  baptized  the 
<^  of  June,  1647.  Read  the  Hastings  regis- 
ter; Uiere  are  two  parishes.    Is  it  examined  ? 

GrtMston^  Yes. 

il<focia/€  reads :  . 

'•6  June,  .1647.  Hastings,  it.  Baptized, 
William,  the  son  of  William  Genner,  a  jurat" 

Mr.  Strange.    This  fails  within  the   first 
'  Lead* 

Mr.  Marsh,    My  lord,  the  next  instance  is 

S chard  Sargent.     He  was  admitted  the  Utb 
Marcb,  1676.    Is  that  examined  ? 
Cranston.  Yes. 

Associate  reads : 

«<  Hastinifs,  st.  12  March,  1676.  S9  Oar.  2. 
fiefbre  Mr.  Mayor,  Mr.  Hyde,  and  Mr.  Tho. 
liorell,  jwraU,  in  the  court- hall,  came  Bicbvd 
Sargent,  eldest  son  of  Qschard,  ai^d  prayed  his 
freedoms  vJUflh.wM.gaatad  hint  b^  the,aaid. 


W^or  end  jwai»  (bt  Us  fin^ef  Is.  ai  «4 
then  and  there  took  ki»  eath,  aaA  kimd  ibi 
o^yor'^  cheek,  wrr^  mA/ol" 

Mr.  Marsfi.  My  lord,  he  was  bom  Ibe  96& 
of  Dec.  1624. 

Lord  Hardi^icke,  His  father  is  not  said  tlm 
to  be  a  freeman. 

Mr.  Strange.  My  lord,  it  is  only  ssid,  "B^ 
chard  Sargent,  eldest  son  of  Richard." 

Mr.  Marsh.  My  lord,  he  was  bom  the  ^ 
of  Dec.  1634. 

Lord  Hardwicki.  Can  you  shew  his  ftthc^ 
to  be  a  freeman  ? 

Mr.  Marsh,  It  is  only,  ^  eUMt  son  of  Ri- 
chard ;"  if  he  be  a  stranser,  they  mentisa  ibi 
father  to  be  so ;  and  the  fine  is  6s.  Bd. 

Lord  HardwichL  If  the  father  be  a  fiveau, 
you  should  shew  it. 

Mr.  Strange.  Now  and  then  a  tovn  ckrk 
stitches  a  few  things  together— 

Mr.  Fiimer,  My  lora,  the  next  iostfoee  is 
Tliomas  Gawen,  admitted  the  21st  of  Dec. 
1677.    Read  it.    Is  it  examined  ? 

Cranston,  Yes. 

AutHJatti  reads : 

«<  Hastings,  st.  21  ^ec.  1677.  By  asd  W- 
fore  Thomas  Carlton,  mayor ;  Thomas  LomII, 
apd  Thomas  Dyne,  jurate,  in  the  eooit-ballf 
being  present  a|^  the  seat ;  JaniesBatchdor,  jgn. 
Thomas  Gawen,  eldest  Son  of  Thomas  s  if** 
man,  Marl(  Philips  and  Jaoaes  M^iqie,  Hfoe 
their  instant  suits,  are  admitted  (o  the  ^tesdMo 
of  this  town  and  port,  for  their  several  fi|ies«a« 
upon  their  beads  apfwared*.;  vi^hq  tj|«raym 
took  the  oatht  and  kisyted.  the  major's  ri^ 
cheek,  more  solUa,  Gawen  Qm,  ^,  Babiluflff 
and  Philips  13s.  ^.  eacl|." 

Mr.  Fiimer.  My  lord,  be  was  bora  in  Hut- 
ings,  the  27th  of  August,  1A53*  Bead  Uie 
certiiScate.    Is  it  examined  ?-;-CrsMlos.  Tes. 

Anoeiate  reads : 

<'  Hastings,  ss.  August  27, 1655.  Bsptiaed, 
Thomas,  the  son  of  ThonAts  Gaweo." 

Mr.  Clarke.  Bf  y  lord,  the  next  is  TbosM 
Baylifie,  admitted  the  2l8tof  Not.  1678.. Rctd 
his  admission .     Did  you  examiqe  it  ? 

Cranitofi.  Yes. 

Associate  reads : 

«•  Hastings,  ss.  At  a  court  heM  the  f Isl  of 
Not.  167B,  30  Car.  2,  appeared  Thomas  Bir- 
lifie,  seaman*  eldisat  so^  of  Thomas  a  freea|is, 
for  hia  fine  of  6t.  Qd.  aod.AfMlrew  SMdhiair 
man, -for  his  fine,  of  Ids.  44*  vLfw  th^pr  eNse4 
prayer  and  request,  are  admuted,  at,thUas- 
sembly,  to  the  freedom  aq^  fcaqf^Ms^  of  ^ 
town;  who  both  took  the  oath  accustomed, 
and  kissed  the  mayor's  right  dieek,  swt  i»- 
Uto,**  &c. 

Mr.  Clarhf^  My  lord,  lie.  was  bcm  ">  ^ 
ipgs,  Jan.  14,.  1637.  Rea4  thi^cfnifif4t^  M 
it  a  true  copy? — Cri^^jon,  Yfii, 

Associate  Tt^ih: 
'*Hastinga»  n.  Jan«  1A»  16SI. 
XlMin|%  tiM  MiLof  TiwnaiBayMa** 


t75J  wpm^  Qua  Wammnio. 

StvT.Ahay.  M  v  Iwrf,  Ibe  ncvft  iMlattM  n 
llcmry  CWailMf.  He  waa  Minilleit  tlie  ink 
of  Dec.  1679.  Read  hie  admiieioD.  Did  JQU 
ezamineitP — Cranston,  Yes. 

Attsociate  reads : 

««  HaetiDgs, » .  18  Dec.  167^,  90  €ar.  ».  Ii» 
opeo  coart  then  and  there  holden,  Henry 
Coombee  is  outde  free  and  aworn,  being  eldest 
SOD  to  his  faAher,  a  fraeinaa»  deceased,  £6r  6^ 
Sd,  more  so^ilo." 


A.  i)«  ms. 
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Sir  T.Almey.  The  certificate  of  hie  bifth  or 
baptism  is  the  18th  Sept.  1G4».  la  Ihat  coEa- 
miaed?— .CMMtoii.  Yes. 

AsMOciaU  reeda: 

*«  Hastings,  ss.  18th  Sept.  1643.  B«fti9edx 
Henry,  the  son  of  George  Coombes.*' 

Mr.  Sirange,  My  lord,  the  next  is  Hark 
Bailey,  admitted  the  38th  of  Navcaftber,  1691. 
Bead  hiif  adoiissioo^    Dic|  jm  ejsf^lm  U  ? 

Cranston,  Yes. 

Associate  reads . 

"  Memorandain,  That  the  SQth  day  of  Nor. 
1691,  before  Robert  Phipps,  mayor ;  Thomas 
Lovelly  Philip  Lovell,  John  SleTeo»,  Dr.  Peter 
Fiat,  and  John  Med  hurst,  jnrats ;  camjQ  Stchard 
Adams,  Nicholas  Danyel,  Mark  Bay  ley,  and 
tUctiard  Hart,  all  ii»habp«ta  of  tUis  town,  aad 
aeparausl-y  ciiaved  to  be  admitted  to  ihc^  fran> 
cbise  of  thia  M>wn  ^ad  port ;  and  they  w<ere  ac- 
conlingly  admiUed  int(»  tbe  freedomt.  aiwL  took 
the  oaths  of  freemen,  and  at-  the  same  tiine 
took  the  oaths  of  fidelity  to  their  majesties  kini; 
William  and  queen  Mavy,  and  kissed  the  mayor's, 
right  cheek,  more  jk>/i/o;  and  ft>ra.6ne  paid, 
Tiz.  Richard  Adams,  Nichohs  Danyel,  anil  Ri- 
chard Hart,  each  13s.  4d.  and  Mark  Bayley, 
being  the  eldeftt  son  of  a  freeman,  6s,  Bd,  estr^ 
to  the  chamberlains." 

Mr.  Strang^.  Now  veadith^ceFtifkaleof  hia 
baptisn;.     k  it  examiiMd  ?^.Cr£in<«on,  Yes. 

Associale  reads :      ' 

«*  H|ftftiiigs»  ill.  33^  May,  1Q64.  Bi^tiMd, 
Mwk  Bayl^,  tbe  aon^of  M^k." 

Mr.  Marth.  My  lord,  the  next  instance  is 
Richard  Broadbridge.  His  name  has  been 
mentioned  before ;  bnt  your  lordship,  IbeUeve, 
has  no<  taken  biro  as  an  eldesi  son.  He  was 
admitted  the  3ath  of  Deeember,  1691. 

Lord  Hardmfhc  I  hsijie  it;  be  acaa admUled 
for  6s.  8</. 

Mr.  Filmer.  My  lord,  the  next  is  Robert 
BartJiolomew.  He  n^aa  admitted  the  36ih  of 
No?.  1693.  Read  the  eiHry.  I^id-you  exik- 
mine  it ?—Crfl«s<on.  Yes. 

Atsociaie  reads : 

"  Hastings,  ts.  memorandnm,  Tbal^the  30th 
oayof  Nov.  1693,  beftfrePeteK  Fiat,  esq.  mayor; 
^»KHina  Loyell,  John  Steveoa,  Edward  Mif 
y»^d»  and  John  MedhanH,  jurats ;  came  Ro- 
bert BartholeoMW,  and  craved  tsi  be  admitted 
latotbefreedodkoftbtstowttand^port^  and  he 
]^sooocdiiSgly  admitted  into  lbe^fVeedo»,andb  < 
Moktbaoathof  afreemaDyand  also  tte«llMr  i 
4  ,1 


oaths,  and  kissed  the  niayor'ftii«liiclMah,k.«^^ 
solUo;  and  far  hiatint  paid  6<.  SdLbeiotf  tha 
eldeal  aan  of  a  fieenan,  aa^r*  eomerar'.** 

Mr.  Tilfnfir,  He  was  baptized  the  IQtb  of 
January,  16M.  Bead  the  certiacate  of  hia 
baptism.    Is  it  examined  f-^Cransion,.  It  is. 

Associate  reada : 

'<  Hastings,  si.  10  January,  1654.  TW»dl^  • 
baptizett,  Robert,^soa  of —.—«^  Bartholomew.'' 

Me.  Clarke,  My  lord,  tbft  DjbxI  ia  Thoma* 
HMb,  admitted  the  11th  oik  Abreh,  1699.  Rea^ 
that.    Didyou  ejBamiiie  k  ?'^^4}ranston:  Yem, 

Associate  reads : 

"  Memorandnm,  The  11th  of  Maroh,  tMM, 
before  P^ter  Fiat,  esq.  mAyop;  Johw  Hitfe^ 
Tb«MB  Lovell,  m^  PMlip  lovely  Joh»  Stw!- 
vens,. Edward  Milwivt|„  Robert  Phipas,  «ad 
Joh;i  Medburst,  joiats ;  came ThomajaQide^ a£ 
this  town^  eldest  son  of  a  freeman,  and  ccaaeA 
to  be  admitted  into  the  freedom  of  the  aaid 
town  ;  and  he  was  accordingly  admitted  into* 
the  freedom  of  the  same  town.;  and  took  the 
oath  of  a  freeman,  and  also  the  other  oaths,  and 
kissed  the  mayor's  cheek,  iiiees  soAito,  aad  fi>r 
his  feo*  paid  6a.  Bd.  sxtr*  samenu^,** 

Mr.  Clarke,  He  was  bom  the  l^th  of  Marcb^^ 
1.667.  Read  the  certificate  of  his  haptisiQ, 
Did.  you  exaavoe  it  .^— Cnuo/on.  Yea. 

Associate  reads :  # 

<'  Hiisttaga,  ss,  lO  Biareb,  1667.  This  day^ 
Thomas  Hide,  SOB  of  Thomas  Hid^,  was  bap- 
tiaed."  ^ 

Sir  r.  Alme^\  My  lord,  the  next  is  John  Sp«r-« 
row.     He  was' admitted  the  3d  of  FebfMaKy»< 
1693.    tie  was  born  the  <^lb  of  April,,  t6^-^ 
Read  his  admission.    lsJta.ti:iia.Qnp3^'p 

Cranston,  Yes. 

.isMciefe  reads: 

<«  Memoranduaa,  Tha^the  dil  of  VMftftuam 
A.  D.  1693  4,  bei>re  Joha  Jttedbuiit^  esq. 
mayor ;  Thomaa  Lorell,  Robert  Pllipps,  and 
Dr.  Peter  Fiat,  jurats;  came  Jobn  Sparrowt 
jun.  and  Jobn  Fellows,  jun.  and  craved  to  he 
admitted  into  the  freedom  of  this  tpwn  and  port : . 
which  was  accordingly  granted  to  them,  ana 
they  took  ibeoalhs  thereby  reqairedvaodkiaaad 
the  magtor's  cheeli,.  iiiar»  aD/i^  and  lor  theiv 
fines  paid  as  follows ;  the  said  Johm  Spannaw, 
being  the  eldest  son  of  a  freeman,. the  sun9»  of 
6s.  8d.  and  the  said  John.Fell0w8»  13s.  44,.§x(r^ 
camerar*  more  solito," 

Sir.  r.  Ahmy,  Hewaa  baptizectthe  50^  of 
April,  1668.  Read'  the  oertiflotie;  Ife  itex>- 
amined  ?-»Cranslon.  Yte. 

Associatt  reada: 
«*  Hastings,  si.  $  April,  1668i 
John,  the  son  of  Sfiarraa^" 

Mn  Stmngf.  My  k>rd,  the  next  ibst^Doe  is 
Michael  Penbuekle.  He  was  admitted  the  8th 
oC  February,  169p.  Read  that  a^miaiioii.  lb: 
ilatmecopyp    CrmutOH.  Y^ 
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AiSQeiate  reads : 

"  8  February,  1693-4.  At  this  court  came 
Michael  Peubuckle,  and  craved  to  be  admitted 
into  the  franchise  of  this  town  and  port ;  which 
was  granted  him,  and  he  accordingly  took  the 
oaths  thereby  required,  and  kissed  the  mayor's 
cheek,  more  tolito ;  and  for  bis  fine,  being 
tibe  eldest  son  of  a  freeman,  paid  6«.  Bd.  extr* 
Munerar'.'* 

Mr.  Strang :.  My  lord,  he  was  bom  the  21st 
of  September,  1668,  and  was  twenty-five  years 
old  when  he  was  made  free.  Read  the  certifi- 
cate of  his  baplism.    Is  it  esamioed  ? 

Cranston.  Yes. 

Aisociate  reads : 

"  Hastings,  st.  21  September,  1668.  Bap- 
tized, Michael,  the  son  of- Penbockie.'* 

.  Mr.  Marsh,  My  lord,  the  next  instance  we 
apeak  to  (and  we  shall  read  but  seven  more)  is 
Kobert  Fellows,  admitted  the  17th  of  February j 

1693.  Read  his  admission.  Did  you  examine 
it? 

Cranston,  Yes. 

Associate  reads : 

**  Memorandum,  That  the  17th  February, 
1693-4,  .before  John  Medhurst,  esq.  mayor ; 
John  Hide,  Thomas  Lovell,  Philip  Lovell, 
John  Stevens,  Edward  Milward,  and  Dr.  Peter 
'  Fiat,  jurats ;  in  open  court,  came  Robert  Fel- 
lows, sen.  Mark  Meadow,  and  Austin  Lacket, 
and  craved  to  be  admitted  into  the  franchise  of 
this  town  and  port ;  which  was  granted  them, 
and  they  accordingly  took  the  oaths  thereby 
requireif,  and  kissed  the  mayor's  cheek,  more 
soUto  :  and  for  their  fines  did  severally  pay  as 
foUoweth  ;  the  said  Robert  Fellows,  being  the 
eldest  son  of  a  freeman,  paid  6f.  8c^.  and  the 
said  Mark  Meadow  and  Austin  lAcket  paid 
ISi.  4rf.  each,  extr^  camerar'.^*' 

Mr.  Marsh,  He  was  baptised  the  Ist  of 
Jnly,  1656.  Read  the  copy  of  the  register.  Is 
it  a  true  copy  ? — Cranston.  Yes. 

Associate  reads : 

"  Hastings,  ss.  July  1656.  First  day  of 
this  month  Robert  Fellows  was  bapdzecl)  the 
eon  of  George.*' 

Mr.  Filmer,  My  lord,  the  next  is  John  Hob- 
•ey.    Read  his  admission.  Is  it  examined  P 
Cranston.  Yes. 

.  Associate  reads : 
«•  Memorandum,   The  5th  day  of  January, 

1694,  before  Mr.  Mayor,  and  three  jurats, 
there  came  Jeffery  Glvde,  John  Hnssey,  Jan. 
and  Henry  Barry,  and  craved  to  be  admitted 
into  the  freedom  of  this  town  and  port  of 
Hastings;  and  they  were  accordingly  admitted 
into^he  freedom,  and  took  the  oaths  of  freemen , 
aiid  also  the  other  oaths,  and  kissed  the  mayor^s 
right  cheek,  more  solito^  and  fi»r  their  fines  paid 
severally  as  follows,  viz.  the  said  Jefiery  Clyde 
ISi.  4d,  the  said  John  Hussey,  being  the  ddesk 
■on  of  a  freeman,  6s.  Bd,  and  the  said  Henry 
Barry  13^  4d.  egtf^  cmerwr'.'* 


€dse  of  Henry  Maore^  [!7ff 

Mr.  Vdmtr,  My  lord,  he  was  baptized  in 
April  1680;  Read  the  register.  IsiteiamiDeif 

Cranston,  It  is. 

Associate  reads : 

"  Hastings,  ss,  April,  1680.   Bip. 

tized,  John,  the  son  of  Matthew  Uus8e;,aBd 
»  his  wife," 

Mr.  Clarke,  The  next,  my  lord,  ii  Job 
Geery .  He  was  admitted  the  S5th  of  October, 
1707.    Read  his  admission.    Is  it  enmiaed? 

Cranston.  Yes* 

^jsocta^e  reads: 

"  Hastings,  ss,  S5  October,  1707.  At  Ik 
same  court  Richard  Hudson,  John  Geery  fil' 
Johannisy  et  Thomas  Gyles,  were  sworn  free- 
men of  this  town  and  port,  for  their  seven!  fioei 
following,  viz.  Richard  Hudson;  13«.  Ad.  Jobs 
Geery,  as  eldest  son  of  a  freeman,  6s.8da&i) 
Thomas  Giles  13s,  4d,  more  soUto.^* 

Mr.  Clarke,  He  was  baptized  the  9tb  of 
April,  1682.  Read  the  certificate.  Is  it  eu* 
mined? — Cranston.  Yes. 

Associate  reads : 

*«  Hastings,  ss.  April  9,  1682.  Joho,  the 
son  of  John  Geery,  and  ElLsabeth  his  wife,  was 
baptized." 

Sir  T.  Ahney.  My  lord,  the  next  iostaoce  is 
William  Shorter  and  Jacob  Fantley,  admitted 
the  11th  of  August,  1788.  Read  tbeadmisaoB. 
Is  it  a  true  copy  ^-^Cranxtan.  Yes. 

Associate  reads : 

<«  Hastings,  ss.  11  August,  1728.  Mr.  Jobs 
Mead,  William  Shorter,  Jobn  Hannao  wl 
Jacob  Fantley,  were  admitl«*d  and  sworn  free- 
men and  combarons,  by  the  mayor  sod  sereril 
of  the  jurats,  according  to  the  ancient  custom 
and  use,  for  their  several  fines  following;  Wii- 
liam  Shorter,  as  eldest  son  of  a  frseniao  6(.  U 
John  Mead  13i.  4</.  John  Harman  6s.  U.  ni 
Jacob  Fantley,  as  eldest  son  of  a  freenuB, 
6s.  8d." 

Sir  T.  Ahney.  My  lord,  Wiltiam  8li«ter 
was  baptized  the  89tli  of  June,  1689.  fieai 
his  certificate.    Is  it  examined  ? 

Cranston.  Yes. 

Associate  reads : 

«  Hastmgs,  ss.  June  39,  1689.  B»pti«A 
William,  son  of  William  Shorter." 

Sir  T,  Abney,  My  lord,  we  have  maoy  vm 
entries,  not  distinguishing  between  sods  io^ 
eldest  sons :  bnt  we  shall  not  trooble  jrwr 
lordship  with  them,  but  go  to  our  livio^si^' 
nesses. — Gall  Robert  Evemden. 

Robert  Evemden  sworn. 

Sir  T.  Abney.  How  old  are  you  ? 

£9cn»defi.  Sixty-five  years  old. 

Mr.  Lacy.  Was  your  fathfer  a  firscnaiw 
Hastings? — Evemden.  No.    . 

Sirr.^frfi^.  Where  were  you  bon  ? 

Evemden.  At  Robertsbridge,  15  miki^ 
Hastings;  but  I  hare  lired  fifty  yetf"" 
Hiurtingff) 
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Sir  T.  Abn^.  What  do  yoa  know  of  the 
•ustom  in  Uastiogs,  as  to  what  right  the  eldest 
900S  of  freeroen  have  to  their  freedoms  ? 

Evemden.  1  have  heard  gentlemeo  8ay»-I 
know  no  otherwise— « 

Sir  T.  Abn^,  Who  hare  you  beard  say  ? 

Evemden.  I  have  heard  Mr.  Thomas  Moore 
^dU  John  Moore,  who  were  both  justices  of 
peace,  and  jurats, 

Seij.  Eyre.  My  lord,  here  is  a  man  prompts 
Ibis  witness. 

Lord  Hardwkke,  Let  him  go  on  the  other 
fide. 

AtL  Gen.  My  lord,  I  apprehend  this  is  not 
(videooe. 

Mr.  Strange.  You  say,  you  lived  fifty  years 
in  Hastings,  and  knew  Thomas  Moore  and 
John  Moore,  justices  of  the  peace,  and  jurats ; 
^re  my  lord  and  the  jury  an  accouut,  what 
you  have  heard  them  say  in  relation  to  the 
fight  of  eldest  sons  of  freemen  to  be  free. 

Evernden.  I  heard  them  say,  that  the  eldest 
4011  of  a  freeman  had  a  right  . 

Mr.  Strange.  Where  must  they  be  bom  f 

Evernden.  Born  in  towo,  to  be  sure. 

Mr.  Strange.  Whether  must  they  be.  born 
before  their  fathers  were  made  free,  or  a^r  ? 

Evernden.  They  must  be  born  in .  their 
Athers  freedom. 

Mr.  Strange.  What  fine  do  they  usually 
psy  ?— £vem(/e».  Six  and  eight  pence. 

Mr.  Strange.  Did  you  ever  know  an  eldest 
ion  of  a  freeman,  duriog  the  50  years  you 
kave  lived  in  Hastings,  refused  ? 

Evernden,  Some  did  not  require  it. 

Mr.  Strange.  Was  any  body  denied,  that 
l^er  demaodled  it  ? 

Lord  HardwUke. '  He  only  tells  you  what  he 

httrJ  the  Moores  say* You  say,  you  had 

tbis  conversation  with  John  Moore,  and  he  was 
?  justice ;  what  did  be  teW  you  ? 

Evernden.  He  told  me,  that  the  eldest  son 
«f  a  freeman  had  a  right. 

Lord  Hardmcke.  Was  John  Moore  a  jurat? 

Eivernden.  Yes,  my  lord. 

Lord  Hardwicke.  And  these  two  men  told 
you  this? — Evemden.  Yes,  my  lord. 

Mr.  Strange.  How  long  ago  is  it  that  they 
told  you  this  f^Evemden.  1  cannot  tell. 

Mr.  Strange.  But,  according  to  your  me- 
V^nT}  bow  long  do  you  tbiok  it  may  be  ? 

Evemden.  It  was,  I  believe,  in  the  last 
king's  r^tgn,  or  ^een  Anne's,  that  they  spoke 
it;  i  cannot  tell  to  a  year. 

Mr.  Strange.   Have  yon  seen  them  lately  F 

Evemden,  No. 

Mr.  Strange.  Within  SO  or  30  yean  P 

Evemden.  Yes. 

Mr.  Strange.  Did  both,  or  one  of  them, 
mention  this  r  And  how  long  is  it  smoe,  ac- 
^rding  to  tbe  best  of  your  remembrance  ? 

Evemden.  About  ten  or  a  dozen  years  a|(0. 

,Mr.  Strange.  Had  yoii  any  conversation 
With  any  other  freeman  about  this  right  ? 

Evemden.  Yes,  with  Robert  Bartholomew. 

Mr.  Strange.  Was  he  a  freeman  ? 

Sittrndcn.  Yes;  he  had  been  mayor. 


Mr.  Strange.  What  hare  yoa  heard  him  aa  j 
about  this  right  ?  1 

Evemden.  I  have  heard  him  say,  the  eldeat 
son  of  a  freeman  had  a  right. 

Mr.  Marth,  Do.  you  know  Dr.  Fiat  ?  Dur- 
ing 90  many  years  as  you  lived  in  Hastings^ 
do  y^u  remember  him  to  say  any  thing  alraut 
the  right  of  eldest  sods  ? 

Evemden.  He  has  been  tlead  some  time* 

Mr.  Marth.  What  was  he  ? 

Evernden.  He  was  a  doctor,  and  mayor  of 
the  town. 

Mr.  Marth.  Did  he  ever  Bay  any  thing  t# 
you  about  this,  right  ? 

Evernden,  No,  not  that  I  remember. 

Mr.  Strange.  During  tbe  50  years  yon 
lived  in  Hastings,  what  was  the  general  re^ 
port  there  concerning  the  right  of  eldest 
SODS,  that  what  they  informed  you  about  it 
was  true  ? 

Evernden.  I  never  heard  any  body  say  hot 
that  they  bad  such  a  right. 

Mr.  Clarke.  Jlow  old  were  Robert  Bartho* 
lomew  and  the  two  Moores  when  you  heard 
them  say  this? 

Evernden.  They  were  very  ancient  men. 

Att.  Gen.  You  know  nothing  of  your  own 
knowledge ;  it  is  only  b^  hear-say  ? 

Evernden.  No. 

Att.  Gen.  What  did  you  hear  them  say  ;  it 
was  only  in  general  ? 

Evernden.  That  the  eldest  son  of  a  freemast 
had  a  right. 

Att.  Gen.  Was  it  to  the  eldest  son  of  a  free- 
man generally,  without  confining  \i  to  being 
bom  within  the  boroiigh,  or  to  any  particular 
case? 

Evemden.  They  said,  that  the  ddest  son  of 
a  freeman  had  a  right. 

Att.  Gen.  Are  you  sure  they  confined  it  to 
the  eldest  son  of  a  freeman  ?  Did  they  say 
nothing,  that  all  tbe  sods  had  a  right  ? 

Mr.  Strange.  If  all  the  sons  have  a  rigbt^ 
then  an  elilest  son  has. 

Lord  Hardwicke.  Mr.  Evemden,  yoti  said, 
thev  must  be  bora  in  the  town  during  tbe 
fatnera  freedom ;  did  Thomas  Moore  or  John 
Moore  say  whether  they  must  be  born  ip 
Hastings,  or  after  their  fathers  freedom  ? 

Evemden.  No,  my  lord. 

Lord  Hardwicke.  Then  why  did  you  saf 
that? 

Evemden.  They  said,  that  the  eldest  son  of 
a  freeman  had  a  nght,  if  any  bodv  had. 

Several  Cauntel.  Ay,  if  any  body  had  ! 

Lord  Hardwicke.  Whatia  the  nght  of  firee- 
dom? 

Evemden.  None  at  all,  bnt  by  the  election 
of  the  mayor  and  jurats. 

Sir  T.  Abn^  They  are  glorious  fellows! 

Mr.  Lacy.  Did  Moore  say  any  thing  of  rc^ 
Bidenoe?^i;9erfid(n.  No. 

JoknCauMentswmn. 

Mr.  Strange.  How  old  are  you,  Mr.  Co^- 
zens  ?— Cott«€ns.  About  sixty. 
Mf.  Strange.  Where  were  you  bom  ? 
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time  there. 

An*  den.  Wm  your  faHief  a  fraMMO  t 

Couaenu  No. 

Mr.  Stnmgt.  Boring  all  tlMt  tiMM  y«u  litre 
Hved  In  H«fititig8>  wbtt  bare  yoo  lietofd  any 
«itt«l«nt  people  say  ooDoeniiti|f  the  rig4A  of 
eldest  sons  to  be  free  P  ' 

GbiiifMt*  I  have  beard  several  ancient  people 
Bay,  the  eldest  soo  of  a  freetoan  had  a  rig^  by 
kis  fhther's  charter. 

Sir  T.  Akney,  Did  you  bear  themaay  atiy 
thiagri  nrhere  he  was  to  he  bom  P 

Cotueni.  I  cannot  tell ;  but  they  M\  b« 
bad  a  Hffht  by  his  father's  oharterk 

Bir  tI  Abnty.  What  is  a  charter  P 
'CmnBtm,  I  take  it,  hldfather  was  to  be  Me 
first. 

Sir  T.Abn^.  Can  yon  recollect  ^  namea 
of  any  ancient  inhabitants  yon  bare  b^rd  nay 
^isP 

Coutem.  Yes ;  IKted  with  Dr.  FiM  MiM 
lie  tras  mayor,  and  was  to  and  fVo  with  Mtn ; 
tnd  I  heard  him  aav,  the  eldest  son  of  a  fiee- 
nan  bad  a  right  by  his  father's  charter. 

9r  r.  Afmey.  Did  you  bear  any  others 
Miyoo? 

CauMens,  Yet ;  «ef eral  others,  both  Tbomai 
and  John  Moore,  jurats, 

6ir  T.  Abney.  Have  yoa  heard  any  others 
■ay  soP 

Coil  sens.  I  have  heard  it  flvm  sereral  others ; 
irat  I  cannot  recollect  tbeir  namesj 

Sir  T.  Abney.  Did  y/9tt  ever  know  tbeeMest 
iOB  of  a  freeman  refused  P 

CoHteM.  No,  not  till  1  heard  of  the  plabttf 
Moore's  being  refused. 

Mr  T.  Abney.  Not  till  you  beard  of  the 
plaintiff  Moore!  They  are  an  aneient  family 
m  Hastings,  I  think  P^Coazenf.  Yes. 

Mr.  A&rth.  My  lord,  this  Dr.  Fiat  was 
inaVor;  he  waft  town-clerfc  and  doctor,  and 
bad  the  records  of  the  town  in  his  custody 
when  mayor^  and  must  know  the  custom,  m 
was  a  jurat  in  1691. 

Sen.  Syte.  Mr.  £femd«tt,  suppose  a  fWfe- 
nsn  has  serersl  sonft,  are  all  these  sons  entt^ 
Hed  a«  well  as  the  eldeit  P 

EvemdeH.  1  cannot  aay. 

Serj.  Eyre.  Did  you  ever  know  a  younger 
Ml  felbsed  P 

.    w  Drew  Sheneleton  Bwom. 

Lord  BMrdmcke.  How  old  ate  yoo,  Mr. 
SheoglHon  P 

SheHfjleion.  Sisctynine  years  of  age. 

Mr.  airdhge.  Mew  long  hate  yoa  lited  in 
Hastings  P 

Sk^gletam.  I  hare  lived  sitty  years  in 
Hastings,  in  the  town. 

Mr.  Strange.  What  hi  the  naage  aad  right 
HieM  of  neemen's  eldest  eons  P 

Shenglettm.  I  was  not  bom  there,  tboiigh  I 
waa  a  child  wben  I  w«*t  to  live  at  Hastings. 

Mr.  Strange.  Do  not  you  know  what  Uie 
1  usage  Is  there  P 
gl€ton.  liavelMMtfa^iteeldMtoiii 
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Mr.  Shwf^e.  Who  has  told  yau  P 
SkengUtm.   I  eanafOt  noniMte  tbsai,  ttey 
were  so  many ;  but  I  can  teM  it  isa  Awamm 


_  a  gr«Kt  manv  ^ple. 

Mr.  Strange.  Was  it  the  cobbbmni  repat, 
when  yow  vrent  to  live  in  Hastiny^  ami  linx, 
that  the  eldest  sons  of  freenen  had  a  ri^* 

SkengUton.  Su  far  as  I  have  betrd,  a  wm. 

Mr.  Strang/t.  Did  you  ever  know  sa  dilest 


Shengleton.  I  know  nothing  about  it 

Mr,  Strange.  Have  ybu  literd  anj  isaal 
people,  that  are  dead,  talk  about  it? 

SkengietbH.  f  oannot  remember. 

Mr.  Strange.  Have  not  you  heard  tlrtttiiT, 
that  the  eldest  son  of  a  fVeeman  had  t  rtglii? 
Have  not  you  beard  your  niother  say  lof 

SkengietoH.  Sbe  told  me  my  father  im  i 
freeman. 

Mr.  Strange.  Wben  was  tbMP 

Shengleton.  When  I  was  m  child. 

Mr.  Sti-onge*  What  did  she  tell  yia  tbef 

Shengleton.  I  have  beard  asy  mocbw  ut, 
thai  the  eldest  sMi  of  a  freeman  was  tckkfite, 
and  that  my  elder  bmiher  bad  a  riKhl. 

Mr.  StraHgi.  Wis  ywir  oMer  brather  i 
freeman  f^SfiMgleton.  N6. 

Mr.  ArMHge.  Why  bad  be  it  not  P 

Shengleton.  My  motbiir  said,  slie  had  M 
my  Ihlher's  franebe  Or  cbai4er,  and  tbalvn 
the  reason ;  add  ah*  aakl,  her  son  AMp 
into  the  hall,  and  demand  It. 

Mr.  Slrbtige,  Hbw  oame  she  to  my  so  ?     i 

Lord  HardwUhe.  How  leuf  Is  it  tlQceTai  I 
beard  tbift  diseontse,    that   free«sa*s  ddest 
sons  bad  a  right  P  i 

Shengleton.  It  is  many  years ;  I  csanotlA  | 
exactly  how  many. 

Lord  Hardwicke,  Howmany  doyMtliiBk: 
Is  it  ten,  or  twelve,  or  twenty  years  back  ?      j 

Shengleton.  Yen,  It  is  full  90  years  btck. 

Mr.  Clarke.  Did  yoa  never  bear  the  iep«ti 
wben  you*were  a  young  man,  that  tbe  elM 
sous  of  freemen  bad  a  right  P  j 

Shengleton.  Yea;  but  I  caanot  wma»^ 
them. 

Mr.  Clarke.  You  canddt  name  ooe  p«M  j 
that  ev«r  said  so  ^--Shengleton.  No.  I 

John  Boykett  sworn.  i 

Mr.  MaHh.  Mr.  Boykett,  haw  old  ireyn^  | 

boykett.  Tum«d  of  sixty. 

Mr.  Jlart*.  dow  kmg  have  yW  katvi 
Hastings  P 

^kett.  1  waft  bom  there,  aadbtveliTM 
almost  all  my  time  in  Hastiogft; 

Mr.  JIfaraA.  I  Would  aak  you,  '"•^VJJ" 
time,  what  have  yop  kjiown  ia  ^^^'^^ 
With  regard  t0  thd  admitting  of  frefMKv'  Wbe* 
tbcr  an  eMest  son  is  rolitled  P 

Boykett.  I  bavebearditamoag^tberrffiDA 

Lord  Hardwiike.  Who  have  yott  beird  nj 
ao,  do  yoa  remembi*r  P        *  .     . 

Boykett.  My  ktd,  I  cannot  apeak  p«' 
tively  to  particular  persons.  ^    .^^ 

Mr.  Matik.  Did  yon  know  Dr.  W  «• 
,two  Mr.  Homfti  and  Mr.  fiartboMctP 
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JSoyketi.  Yes. 

Mr.  Marsh.  Did  you  eTer  speak  with  them 
»bout  it  f 

Snykett,  I  asked  to  be  made  free  myself,  in 
conrt. 

Mr.  Marth,  How  came  you  to  ask  it? 

JScykett.  1  asked  it  as  a  favour,  but  it  was 
not  ffranted. 

Mr.  Marsh,  When  was  it,  aod  who  did  you 
ttsk  it  of? 

Sojfkett,  I  asked  it  of  Thomas  Lovell,  about 
forty  years  ag^o :  He  was  a  freemau  aod  mayor. 

Mr.  Marsh,  Did  you  go  ioto  the  court-hall 
to  ask  it  f 

Boykett,    Yes. 

Mr.  Marsh.  \Vas  auy  thing  said  to  you  in 
relalion  to  your  being  admitted  ?  How  long 
9kgo  was  it? — Boykett.  Forty  years. 

Mr.  Marsh.  What  did  they  say  to  you,  upon 
your  asking  to  be  admitted  ? 

JBoykett.  I  asked  to  be  admitted  to  the  free- 
dom, as  a  favour  ^  and  that'  they  would  be  so 
g^ood  as  to  admit  me.  Some  were  for  my  being 
made  free,  particularly  Mr.  Clifts,  a  justice. 

Mr.  Marsh.    Was  your  father  a  freeman  ? 

JBoykett.  No.  But  the  mayor  said,  I  should 
BOl  be  admitted,  because  I  was  a  dissenter : 
And  then  Waller,  the  town-clerk,  asked  the 
ma^or,  whether  I  was  the  son  of  a  freeman  ? 
and  the  mayor  answered,  I  was  not :  Aod  then 
Waller  said  to  the  mayor,  then  do  as  you 
please ;  and  the  mayor  said,  he  would  not 
admit  a  disseoter  for  40/. 

Lord  Hardwkke,  What  did  Waller  aay  upon 

Boykett,  My  lord,  the  mayor  said,  they 
would  not  make  a  dissenter  free  for  AOL  And 
then  the  town-clerk  asked  the  mayor,  whether 
he  was  the  son  of  a  freeman  ?  To  which  the 
mayor  said.  He  was  not.  And  then  Waller, 
the  town- clerk,  said,  then,  Mr.  Mayor,  you 
may  do  as  you  please. 

Lord  Hardwicke,  What  did  you  understand 
hy  those  word^  ? 

Boykcit.  I  understood  bv  them  words,  that 
if  my  father  had  been  free,  f  should  hare  had  a 
freedom. 

Att,  Gen,  How  many  children  had  your 
father?— BoyAr/4.  Several. 

Att.  Gen.  Were  you  the  eldest  ? 

linpkett.  Yes,  and  served  my  time  in 
llusling<«. 

Att.  Gen.  Did  you  know  John  Medhurst, 
any  thing  of  bis  having  a  son7 

Boykett.  Yes,  he  had  a  sou  bom  in  his 
mayoralty. 

Att.  Gen.   Was  it  his  first  son  ? 

Boykett.  Yes. 

Att  Gen.    Did  he  desire  to  be  made  free? 

Boykett.  Yes;  be  asked  for  his  freedom  in 
court,  when  1  was  present. 

Att.  Gen.  Was  be  made  free? 

Boykett,  Not  at  that  time  ;  I  heard  them 
disputinflf  alxiut  it. 

Lord  Hardickke.  How  long  ago  was  that  ? 

Boykett.  I  cannot  tell,  my  lord. 

Lord  Hardwkke,  Wos  it  teo  years  ago. 
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Boykiit,  I  cannot  say  certainly ;  bui  I  be. 
lief  e  thereabouts. 

Mr.  Strange,  You  have  set  up  this  exclusion 
for  ten  years ;  Was  it  twenty  years  ago,  that 
his  father  was  made  free  ? 

Boykett.    1  cannot  stTy. 
'   Mr.  Strange.  How  long  has  he  been  dead? 

Boykett,  About  eight  years* 

Mr.  Strange.  How  many  years  before  ha 
was  dead  was  it,  that  the  son  asked  to  be  mad« 
free  ?  Was  it  seven  or  eight  years? 

Boykett,  I  cannot  say. 

Mr.  Strange,  Is  the  son  a  freeman  now? 

Boykett.  He  has  not  his  freedom.  ' 

Seij.  £yre.  How  long  was  it  before  Med- 
horst's  death,  according  to  your  best  recollee* 
tion,  that  he  applied  to  have  bis  freedom  ?  Was 
it  four  or  five  Vears  ? 

Boykett,    Medhurst  the  father  died  about 
eight  years  ago ;  1  cannot  say  how  long  since  _ 
the  son  demanded  his  freedom. 

Ijord^  Hardwkke.  Can  you  recollect  about 
what  time,  according  to  the  best  of  your  r^ 
membnince? 

Boykett.  Not  a  great  while,  my  lord,  beforu 
the  father's  death. 

Lord /Jar(/B;tc&e.  'Was  it  two,  or  three,  or 
five  years?   ♦ 

Boykett,  Not  five  y^ars,  my  lord. 

Mr.  Clarke,  You  say,  Mr.  Boykett,  Med- 
hurst was  refused  his  freedom ;  What  was  the 
reason  ?  Was  he  born  within  the  liberties,  and 
af^er  his  father  was  made  free? 

Boykett.  Yes,  during  tttetimehe  was  mayor. 

Mr.  Clarke.  Was  be  his  eldest  son? 

Boykett.  He  was  his  only  son. 

Mr.  Clarke,  Who  was  mayor  wheh  he  was 
refused  ? — Boykett.  1  cannot  say. 

Lord  Hardmcke,  He  does  not  remember. 

Joan  White  sworn. 

Mr.  Clarke,  Do  you  know  Hastings  ? 

Mrs.  White.  Yes. 

Mr.  Clarke,  How  long  ba?e  you  known  it? 

Mrs.  White.  All  my  years. 

Mr.  Clarke,  What  age  are  you  ? 

Mrs.  White.  I  am  sixty- two  ycfars  old. 

Mr.  Clarke.  Do  you  know  what  is  the 
custom  of  roakiug  free  in  Hastings,  whether 
the  eldest  son  has  a  right  ? 

Mrs.  White.  I  heard  my  father  say,  thatthu 
eldest  son  had  a  right. 

Mr.  C/ar^e.  Was  he  a  freeman? 

Mrs.  White.  Yes. 

Lord  Hardmcke.  Speak  out;  speak  to  that 
gentleman. 

Mr.  Clarke.    Is  your  father  living,  or  dead  ? 

Mrs.  White.  Dead, 

Mr.  Clarke.  Tell  the  Court  what  you  have 
heard  him  say  about  the  right  of  freemen's 
eldest  sons. 

Mrs  White.  I  heard  him  say,  they  bad  a 
right. 

8ir  71  Abney,  What,  (hat  freemen's  eldest 
sons  had  a  right?— Mrs.  White,  Yes. 

Sir  T.  Abneu.  Have  you  ever  heard  any  body 
else  say  any  tbiog  about  it  ?— Mrs.  Whit$.  N«« 
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Sftr  3^  Abney.   Did  ybu^  never  h^ar  your 
motber  say  any  thing  al>oat  it? 

Mrs.  mUe.  No. 
( 

Anne  Sargent  sworn. 

^.  Mr.  .C^^  Do  you  know  the  town  of 
HasUngs  F— Mrs.  Sargent.  Yes. 

Air.  Clarke,  How  old  are  ypu  ? 
.    J^DB,  Sargent,  I  am  sixty- three  years  oM. 

Mr.  Clarke.  How  long  have  you  lived  in 
Hastings  ? 

Mrs.  Sargent.  I  have  lived  there  always,  and 
was  bom  there. 

.   Mr,  Chrhe.    Have  you  heUrd  any  discourse 
.  cooceroipg  the  right  of  freedom  in  that  town  ? 
,..  ^lxs,,Sargent.  I  have  heard  Mr.  John  Ste- 
vens, who  was  several  times  mayor  of  Hast* 
ings,  $ay ' 

4lr.  Clarke,    Is  he  living  or  dead  f 

Mrs.  Sargent,. Vlt  is  dead. 
,     Mr.  Clarke.    What  did  he  say  concerning 
thoright  of  freedom  ? 

Mrs.  Sargent.  That  it  belonged  to  the  eldest 
sops  tp  he  freem<^n. 

Mr.  Clarke,    Have  yon  heard  any  body  else 

r  so  f — IVfrs.  Sargent.  No. 

Mr.  Clarke,  Have  not  you  been  married? 

Mrs.  Sargent.  Yes. 
,    Mr.  Clarke.  Have  not  you  heard  your  hus- 
.baod  say,  that  it  belonged  to  the  eldest  sons  to. 
beipadje  free? 

Mrs.  Sargent,  Yes,  he  has  said  the  same. 
. .    Mr.  Clarke.  Was  the  common.repute during 
your  time,  that  the  eldest  sons  had  a  right? 

Mrs.  Sargent.  Yes. 

Mr.'  Cklrke.  Was  it  ever  disputed,  that  they 
bad  that  right  ?^Mrs.Sar^eri^  No. 

,}Ht.  Clarke,'  And  you  lieard  Stevens  the 
mayor  say,  that  the  eldest  sons  had  a  right,  se- 
veral times  ?-^Mrs.  Sargent.  Ves. 

Susannah  Medhurst  sworn. 

'  Mr.  K/mer.   How  old  are  you,  Mrs.  Med- 
hurst? 

Mrs,  Medhurst.  f  am  56  years  of  age. 

Mr.  Filmer,    Have    not    you   been    Mrs. 

*  mayoress  ? — Mrs.  Medhurst.  Yes. 

Sir  T.^bney.  Who  have  the  right  in  Hast- 
ings to  be  freemen  ? 

Mrs.  Medhurst.  AW  th^e  sons  of  freemen. 

Sir  T.  Abney.  Has  not  the  eldest  son  a 
right? 

^irs.  Medhurst.  Yes;  f  .have  heard  my 
husband  say,  they  could  not  deny  him. 

Sir  T.  Abuey.  Have  you  heard  him  say  so 
more  than  once  ? 

Mrs.  Medhurst,  Yes ;  I  have  lieard  him 
lay  so  often. 

•  Sir  T.  Abney,  Pray,  Mrs.  Medhurst,  during 
your  time,  was  it  the  common  reputation,  that 
the  eldest  son  of  a  freeman  had  a  'right  ?  * 

Mrs.  Medhurst.  Yes. 

Sir  T.  Abney.  Where  were  fhey  to  be  born  ? 

Mrs.  Medhurst,  In  the  town  ;  it  was  not  sO 
tduch  denied  then;  if' it  was  requu-ed,  they 
would  do  it.  ^ 
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$ir  T.  Ahney,  Have  you  ever  hsffn  ai 
eldest  son  denied  ?-~Mfis.  Medhurtt.  Yes. 

Sir  r.  Abney.  When  ?  Was  it  withia  tveifj 
years  ? 

Mrs.  Medhurst,  I  cannot  say  when. 

Alt.  Gen.  'How  niatiy  years  is  it  since  tlte 
first  eldest  son  was  denied,  that  |)f  on  know  ol ! 
Was  it  twenty  years  ago  ? 

Mrs.  Medhnrtt.  I  do  not  know. 

Alt,  Gen.  Mention  the  name  of  an  el<le< 
son  that  you  know  has'been  denied? 

Mrs.  Medhurst.  The  eldest  son  of  Mr.  Med- 
Inirst. 

Att.  Gen.  How  long  ^o  is  that  ? 

Mrs.  Medhurst,  I  cannot  tell. 

Lord  tfardwicke.  Is  your  bu^nd  fivio^, 
Mrs.  Medhurst? 

Mrs.  Medhurst.  No,wy  lord ;  my  hoshafli 
has'been  dead  a  ffreat  many  years. 

Lord  Hardwicke.  Did  you  ever  know  any 
body  denied  before  ?  Was  it  In  your  hoibi&d's 
mayoraltv  that  this  person  was  denied? 

firs.  Medhurst.  No. 

Lord  Hardwicke.  Was  it  before  or  after  yoo 
husband's  death,  that  Mr.  Medhurst  wii  de- 
nied? 

Mrs.  Medhurst.  It  was  since  my  hosbaofs 
death,  my  lord. 

Seij.  Skinner.  You  have  a  husband  nwr, 
have  you  not? 

Mrs.  Medhurst.  I  hope  so,  and  a  good  ose 
too. 

Serj.  Skinner.  You  v?ill  be  lady  inajores 
again  then. 

Serj.  Eyre.  Mrs.  Medhurst,  I  woold  isk 
you,  whether,'  when  you  first  knew  Ihstfoc?, 
they  did  not  admit  every  body  on  pajm^Dtifa 
fine  ores.  Bd.  ? 

Mrs.  Medhurst,  I  do  not  know. 

Mr.  Strange.  My  lord,  we  shall  trooWejwr 
lordship  with  hut  one  witness  more.  CV! 
Thomas  Colebrand. 

Thomas  Colebrand  swore. 

Mr.  Strange.  You  are  not  a  frecmaD  of 
Hastings,  are  you  ? — Colebrand.  No. 

Mr.  Strange.  Have  not  you  been  apprentice 
there  ?  How  old  are  you  ? 

Colebrand-  I  am  about  80  yean  oU,  va 
was  apprentice  there  about  60  years  ago. 

Mr.  Strange.  Have  you  been  acquaustfti 
there  ever  since  ? 

Colebrand.  Yes;  I  live  about  sixteen  in"« 
from  Hastings,  and  gfo  to  and  fro  frequeody 
there.  .    . 

Mr.  Strange.  Do  you  know  what  is  »e 
usage  or  custom,  as  to  the  admitting  of  ir«' 
men  ? 

Colebrand.  Yes;  that  freemen's  cMest  sotf 

were  intituled  to  freedoms.  . . 

Mr.  Strange.  Were  they  to  be  born  tnlluo 
the  town  ?  . 

Colebrand,  I  never  knew  nor  heart, »» 
being  born,  within  the  tow*,  or  at  a  distaoce, 
made  any  difference.  .^ 

M r.  Strange.  Had  you  any  disconne  ^b" 
any  tfncieut  people  about  this  matter? 
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CoUhrand.  Ve$.  I 

Mr,  Strange,  What  account  did  jou  receiTC 
fjrom  them  t 

Colebrand*  Tbat  the  eldest  sons  of  freemeb, 
od|v«  bad  i^  right  to  freetioms. 

Lurd  Sardwicke,    Who  have  you  heard  say 

•0? 

Colehrand,  Old  Walter,  the  town-clerk. 

Lord  Hardwiche,  Who  have  you  heard  say 
to  be&ides? 

Colehrand.  One  Thomas  Lovell,  and  Tho* 
mas  Rainolds ;  (ie  was  a  mayor ;  and  I  have 
beard  tlie  mayor  and  jurats  say  so  several  times. 
— I  apa  not  able  to  stand. 

B|r.  Strange.  Hfy  lord  wiU  give  you  the  li- 
fafrtr  to  repose  yourself  upon  that  stool. 

Colehrand.  I  remember  one  Medburst  de- 
maoded  his  freedom. 

I/ord  Hardaicke,  How  lon^  ago  was  that? 

Colehrand.  About  60  years. 

Lord  UardaUhe,    What  passed  upon  that  ? 

Mr.  Strange.  Wi|s  he  the  son  of  a  freeman? 

Colehrand.  Yes.  I  cannot  recollect  what 
the  dispute  was ;  but  they  put  him  by  at  first 

x^Ir.  Strange.   What  was  the  reason  given  ? 

Cotebrand.  I  do  not  know ;  1  was  not  in 
court. 

Mr.  Clarke,  You  say,  be  demanded  his 
freedom ;  Do  you  luiow  upon  what  right  he 
demanded  it  ? 

Lord  Hardwicke,  How  came  you  to  know 
that  MedhoTst  demanded  his  freeoum  ? 

Colehrand.  Uy  uncle  Lovell  was  then  mayor, 
aod  be  told  me  so. 

Au.  Gen.  My  lord,  the  witness  speaks  to  a 
particular  custom  only ;  I  submit  it  to  your 
lordship,  whether  this  evidence  of  a  particular 
fuct— 

Lord  Hardwicke.  I  think  it  if  evidence  to  a 
general  right,  and  not  to  any  particular  cus- 
tom.— What  did  your  uncle  Lovell  say  ? 

Colehrand.  That  it  was  an  ancient  ri^ht, 
tliat  freemen's  eldest  sons  should  be  made  free. 

Lord  Aardwicke,  How  came  there  to  be  a 
dispute  about  this  matter  ?  Did  your  uncle  Lo- 
vell ten  you  any  thin^  about  it  r 

Colehrand,  He  said,  that  Medburst  came 
and  demanded  his  freedom. 

Lord  Hardwicke.  How  did  you  know  after- 
wards that  Medimrst  was  made  free  ? 

Colehrandi  Because  I  afterwards  saw  him 
among  the  freemen,  at  the  election  of  one 
Muntz  to  be  a  member  of  parliament.  He 
voted  in  the  election. 

Mr.  Strange.  This  Rainolds  was  old  R^in- 
oMa  the  town^lerkt  who  was  admitted  the  27th 
of  May,  1662.  He  is  the  15th  man  we  spoke 
to. 

Sir  T.  4hnev.  Vy  lor^,  t]|ie  13tb  of  March, 
1674,  th\s  John  Bfedhurst  was  admitted.— 
Kead  the  eniry  of  his  adbaission.  Is  it  a  true 
«opy?-«Cra;ii<<m,  Yes. 

4ftociattTehdMi 

"  Hastings,  s$.  Vlarcli  13,  «2  Car.  «,  1674. 
In  full  conrt  tjien  ^od  there  liold?n,' before  ttie 
s^  ipajor  and  j|ui:a|8,  c^ifif  Jbba  )f e^rst. 


•op.  of  Nicholas  Mfdbiirstf  late,  a  freeman 
jujtin^  afpresaid,  ana  prayed  to'feie  made 
fre^  of  theiiberties  of  this  town ;  whereunto  h'^ 
is  admitted',  look  liis  oath,  and  klssad' tli^ 
mayor's  cheek,  more  tolito^  and  paid  6s.  84/ ti^ 
the  chamberlain  for  his  Bbe."* 

Sir  T.  Ahney.  Mjy  lord,  we  shall  not,  trouble 
your  lordship  to  give  any  further  evidence. 

Alt.  Gen.  May  it  pfease  your  1ord:»hip  and 
you  gentlf^men  of  the  jury  ;  I  am  counsel  in 
this  case  with  tlie  defendants :  and,  notwith- 
standing the  long  evidence  you  liave  heard^  we 
doubt  not  but  the  defendants  will  make  it  ap- 
pear, to  your  entire  satisfaction,  that  they' have 
no  other  view  in  defending  this  ^uit,  but  as  b  j 
their  oaths  they  are  otiliged  to  support  the  an- 
cient rights  of  the  corporation,  and  prevent  in- 
novations there ;  of  wtiicli  this  pretended  righ^ 
of  the  ptainti|f  will  appear  to  ue  one,  And| 
gentlemen,  the  single  Question  you  are  now  to 
try  is.  Whether  there  oe  such  a  right  m  the 
town  and  port  of  Hastings,  as  the  plaintiff  baa 
set  forth  in  the  Mandamus,  as  the  foundfttioi|i 
of  bis  claim  to  t>e  free  of  this  toWn  and  port^ 
which  he  insists  beings  to  bim  ?  Ahd,  gentle* 
men,  aa  the  whole  oepends  upon  this,  Whe- 
ther he  has  proved' the  right  in  the  manner  he 
has  laid  it  in  the  Mandamus;  it  will  be  proper 
to  state  the  custom  to  you,  and  then  to  observe, 
how  far  the  evidence  that  has  been  given  by 
t)ie  plaintiff  has  supported  his  right,  as  it  is 
laid  in  the  l^andamus  ?  ' 

^nd,  gentlemen,  as  the  plaintiff  has  laid  it, 
four  things  are  necessary  to  give  a  man  a  right 
to  a  freedom  in  Hastings : 

1st,  He  must  be  an  eldest  son.  (t  is,  <  every 
person,  being  the  eldest  son  of  a  freeman — ' 

Sdly,  He  roust  fys  bom  in  the  town.  *  An^ 
born  witbin  the  said  town  and  port.* 

3dly,  It  must  be  after  the  admission  and 
sweanng  of  his  father. '  For  it  is  said  in  the 
Mandamus  that  the  plaintiff  has  a  right  in  re- 
spect thereof ;  and  also, 

4thly,  Upon  paying  a  reasonable  fine,  to  be 
admitted  and  sworn  into  the  place  and  office  of 
one  of  the  freemeu  of  the  said  town  and  port. 

So  that,  gentlemen,  these  four  tilings  are  set 
forth  in  the  Mandamus,  and,  as  they  allege, 
must  concur,  and  ate  necesssry  to  give  a  mao 
a  right  to  a  freedom  in  Hastings :  for  it  is,  in 
respect  thefreof,  and  also  upon  paying  a  reason- 
able fine,  that  he  is  to  be  admitted  and  sworn 
into  tiie  place  and  office  of  one  of  fbe  freemen 
of  the  said  town  and  port.' 

^f  therefore,  gentlemen,  any  of  these  four 
tbitigs,  which  they  have  laid  as  necessary,  or  if 
one  of  these  things  laid  as  necessary,  they  have 
failed  in  the  proof  of;  for  the  right  they  lay  ie 
in  respect  thereof;  my  lord,  I  say,  if  every  one 
of  these  things  are  necessary — ^They  are, 

1st,  That  be  be  the  eldest  son  of  a  freeman. 

Sftdly,  Tbat  he  be  bom  after  bis  fatber'j 
freedom. 

3dly,  That  he  be  bom  vvitbin  this  town. 

And  the  liexi  qualification  is,  upon  payjng  a 
reasonable  fifie. 
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These,  gentlemen,  are  the  four  tbio^  they 
bare  thought  proper  to  lay  as  necessary,  in 
order  to  be  adtnitteil  a  freeman  of  this  town  and 
port 

And,  my  lord,  I  humbly  apprehend,  they 
have  given  no  proof  at  all  of  three  of  them ; 
of  one  of  them  they  have  g^ven  but  a  very 
alight  proof;  and  of  one  of  the  facts  every  evi- 
dence they  hare  produced  has  given  a  direct 
proof  to  the  contrary. 

And,  my  lord,  there  is  one  thing  more,  which 
is  absolutely  necessary  in  order  to  be  free  of  this 
borough,  tnat  they  nave  not  taken  in  at  all  ;' 
and  that  is,  that  he  must  be  resident  wiihin  this 
town  ;  and  as  they  have  not  made  that  part  of 
their  custom,  they  must  undoubtedly  fail.  I 
said  before,  that  they  had  not  made  residence 
«  part  of  their  custom ;  and  we  shall  fully  prove 
residence  and  inhabiting  within  the  town  to  be 
absolotely  necessary,  and  shew  that  they  have 
laid  a  foundation,  by  their  own  evidence,  that 
this  is  necessary. 

My  lord,  I  would  beg  leave  now  to  consider 
Iheir  evidence  which  bis  been  brought  to  sup- 
port this  right  of  the  plaintiff. 

And  the  first  thing  tbejabave  offered  to  your 
lordship  a^d  the  jury ^^  is  a  writing,  which  they 
are  pleased  to  call  the  CustomaT;  of  which  J 
admit  it  may  be  a  copy,  as  they  have  set  it  out. 
And,  my  lord,  your  lordship  hmted,  that  books 
of  this  nature  should  be  read  in  evidence,  be- 
cause the  Court  could  not  see  whether  it  was 
proper  to  be  read  or  no,  till  they  had  heard  it ; 
"Which  supposes  (as  I  humbly 'apprehend)  that 
ire  are  at  liberty  to  object  to  it. , 

And,  my  lord,  ]  would  submit  it  to  your 
lordship,  that,  considering  how  it  comes  before 
the  Court,  and  the  part  they  rely  on ;  what 
bad  company  it  keeps,  and  what  it  is  said  to  be, 
only  on  entry  of  a  Cnstomal ;  that  it  is  no  evi- 
dence at  all,  or,  if  it  be  any,  not  of  the  thing 
they  bring  it  to  prove.  They  open  it  as  only 
an  entry  of  some  old  Customal ;  and  the  an- 
demerit  is, the  better,  provided  it  had  been  the 
old  Customal ;  but  this  is  not  the  thing  itself, 
but  only  an  entry  in  the  books  they  produce ; 
and^it  is  very  improper  to  have  a  Customal  of 
the  Cinque  Ports  entered  amongst  other  things. 
It  would  have  had  great  weighl  and  honour, 
liad  it  been  kept  in  some  proper  place,  it  does 
"not  appear,  but  this  may  have  been  sewed  in, 
by  the  fraud  of  an  officer  of  the  corporation. 
It  is  not  the  ancient  instrument,  but  only  a 
copy;  and  it  does  not  appear  how  it  might 
come  there.  ^  1  would  therefore  submit  it  to 
your- lordship,  whether,  without  they  give 
an  account  that  they  have  made  search  for  the 
original,  this  is  any  evidence  at  all  of  what 
they  bring  it  to  prove  P 

But,  gentlemen,  if  it  be  evidence  at  all,  1 
snbmit  it  to  your  consideration,  that  as  it  is  bnt 
^an  entry,  and  considering  what  company  it  is 
'found  in,  tliatit  can  have  no  weight.  If  it  had 
been  found  in  an  ancient  corporation -book, 
•mongst  old  entries  and  authentic  records  of 
the  corporation,  it  would  have  come  before  the 
Court  and  you  with  some  authority.   But,  as  it 
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is  found  amongst  a  hundred  miscdhfietii 
things  no  way  relating  to  the  oiH-|»oratiQii,  e». 
pies  of  leases, 'the  resolution  of  the  judges  upca 
the  statute  of  queen  Elizabeth  relating  to  tbe 
poor,  amongst  many  miscellaneoos  tbingi; 
and. very  probably  this  might  be  sewed  in  the 
middle  of  the  book,  for  it  begins  in  the  tOOili 
page ;  I  say,  considering  the  compaoy  it  kctps, 
and  the  trifling  things  it  is  found  amongst,  it 
can  have  no  weight;  I  submit,. it  is  abwk 
that  can  have  no  authority  at  ail. 

But,^entlfmen,  if  it  beany  evidence  at  tti; 
I  submit  it  to  you,  that  it  can  be  no  erideBtt 
of  the  matters  in  dispute.  It  is  not  said  to  k 
the  Customal  of  Hastings :  that,  gettt)emeD,«« 
shall  read  to  you :  and  though  there  may  tie 
some  concurring  customs  which  relate  to  &li 
the  Cinque  Ports  in  general ;  yet,  unless  ibfT 
can  shew  the  same  custom  to  be  in  all  the  porti, 
a  custom  that  relates  to  the  right  of  all  ca 
have  no  weight  in  this  particular  borougb.  Tn 
have  made  this  evidence,  they  should  hire 
proved  by  ancient  charters  and  records,  tbii 
there  is  a  concurring  right  in  all  the  Ciaqife 
Ports  to  the  election  of  freemen. 

But,  gentlemen,  we  shall  hiy  evidence  before 
you  quite  to  the  contrary.  We  ^hall  shew  joa 
a  custom  relating  to  eldest  sons  in  other  pom, 
quite  different  from  this;  whereby  it  will  ap- 
pear, there  are  distinct  rights  in  all  the  poff5, 
and  that  it  was  never  pretended  there  was  m 
uniform  right  amongst  them  ;  though  il'  (bi 
Customal  be  evidence,  there  must  be  a  geoml 
right  of  all  the  Cinque  Ports.  But,  gvotie- 
men,  taking  it  as  evidence  of  the  matters  Id 
dispute,  even  then  it  is  far  from  proving  nuKt  of 
the  things  they  have  laid,  and  but  a  very  sl^t 
proof  of  what  they  rely  on. 

First,  Here  is  a  negative  implied:  *'^^ 
sunt  Majores  et  Ballivi,  &c."  After  baiio^ 
set  forth  the  particular  persona  having  a  right, 
it  goes  on  and  says,  the  eldest  son  of  a  Ireemu 
may  be  admitted,  and  that  there  are  three  waji 
of  admitting  him: 

<<  Possuut  Majores  et  Jurat!,  BallifietJa* 
rati,  &c.  recipere  et  facere  iiberos  triboi 
modis : 

"'Uno  modo,  per  Nativitatem." 
They    are  qualifications  rather  ahao  rigtiO: 
Possunt,  &c.    They  may  admit,  andthareiJ 
no  distinction  made  between  the  eldest  sod  ao^ 
tlie  other  sons. 

"  Alio  modo,  per  Lib^rum  Tenemeotino  p«- 
quisit* : 

"  Tertio,  per  Emptionem." 
Such  a  man  has  no  right;  and  yettbesaoK 
words  are  used  to  those  who  come  io  Kt& 
freehold,  or  by  purchase,  as  to  those  flio  »< 
tu  be  made  free  as  eldest  sons ;  ao*i  tberdoR 
it  is  no  evidence  of  the  right  of  as  eldest  sas« 
Does  it  say,  the  eldest  sons  of  freemen,  bo|p 
after  their  father's  freedom,  or  vrithio  this  li- 
berty, that  they  shall  be  free  ? - 

Lord  Hardwicke.  ."  Uno  modo,  per  ^^• 
vitatem  infra  libertatem  suam,  si  pater  6ii>»t 
tempore  nativitatis  sues,  fuit  liber." 

ML  Gen.    My  lord,  Itsk  pardon;  it  «^ 
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the  other  way ;  bat  I  snbmit  that  it  is  no  eri- 
dence  of  the  eldest  son.  It  does  not  say,  **  per 
Nati?itatem"  of  the  eldest  son ;  if  he  had  any 
son  bom  after  his  beinsr  adnoitted  into  the  free- 
dom, he  had  a  like  right  with  the  eldest  son. 

Lord  Hardwicke.  **  Per  Nativitatem  infra 
libertatena  suam." 

Mr.  Strange. '  Within  his  franchise. 

Lord  Hardwicke,  I  was  thinking,  whether 
it  related  to  the  freedom  of  tUe  father. 

Att.  Gen,  My  lord,  it  is  the  <'  Libertatem" 
of  the  five  towns,  and  not  of  this  psrticular 
town.  Talking  of  the  general  privileges  of  the 
Cinque  Ports  is  an  uncertain  evidence  of  what 
they  contend  for.  My  lord,  it  goes  on,  and,  so 
far  as  it  is  an  authority  established  in  all  the 
ports,  it  says,  He  is  to  take  an  oath  to  maintain 
the  liberties  of  the  five  ports,  and  especially  of 
that  port  **  iibi  commoratur.^'  It  lays  down, 
as  the  foundation  of  being  free,  that  residence 
18  absolutely  necessary :  he  cannot  be  admitted, 
unless  he  be  commorant.  This,  my  lord,  is 
the  foundation  we  go  upon,  and  I  humbly  ap- 
prehend we  shall  establish  H  by  a  very  strong 
evi<!eoce. 

My  lord,  I  reckon  that  the  S5th  Article  they 
have  reail  entirely  destroys  the  credit  of  this 
book.  The  words  are,  '*  £t  qoilibet  gaudere 
intendens  libertatem  Quioque  Portuum  per 
Kmptionem,  inveniet  quatuor  manucoptores  re- 
sident' de  omnibus  et  singulis  prvmiss'  perim- 
plend'."  They  have  not  shewn  that  this  Ar- 
ticle has  ever  been  complied  ivith :  they  have 
never  produced  a'  time  that  sueh  **  Manucap- 
tores"  have  been  given,  or  that  they  were  ever 
required  of  any  person :  and  therefore  it  ap- 
pears, that  this  pretended  Customal  has  been 
always  considered  as  a  ballad,  as  I  would  con- 
sider it ;  for  they  would  have  observed  it,  if  it 
had  been  the  ancient  law :  and  as  they  begin 
with  this  point,  I  submit  it  to  your  lordship, 
that  it- should  not  lie  left  out  of  the  case ;  be- 
sides, it  is  necessary  that  they  be  resident  with- 
in the  borough. 

My  lord,  and  gentlemen  of  the  jury,  as  to 
the  evidence  that  has  been  given  from  the  en- 
tries read ;  in  considering  this  corporation,  one 
general  observation  may  be  made,  that  they 
are  a  very  weak  argument,  if  any,  of  what  they 
are  brought  to  prove. 

,  My  l<ml,  the  Mandamus  admits  a  prescrip- 
tion ;  and  in  making  out  a  custom  in  the  case 
of  a  boroogh,  they  should  give  in  evidence 
more  ancient  entries  than  any  of  these  that 
bave  been  read.  They  have  gone  no  further 
back  than  1606,  although  in  the  books  there 
are  much  older  entries.  It  may  be  said  by  the 
gentlemen  of  the  other  side,  that  going  back  a 
hundred  years  is  a  great  way  back;  and  if 
fbere  are  no  entries  before,  it  is  sufficient:  but 
It  happens  unfortunately  for  them,  that  in  this 
corporstion  there  are  regular  entries,  from  the 
year  13a9,  down  to  this  time  where  they  have 
thought  proper  to  begin ;  and  there  is  no  in- 
•tance  6v  footstep  of  one  claiming,  or  any  entry 
^iog  notice  of  the  right  of  an  eldest  son ;  and' 
ve  shall  rwd  entries  back  for  i^OO  years  before 


they  begin ;  which,  1  humbly  apprehend,  will 
be  a  strong  objection  to  every  entry  they  have 
read.  A  proof  from  1608  is  but  a  slight  evi- 
dence of  an  ancient  custom  :  and  as  they  have 
proved  another  different  custom,  and  there  has 
been  an  intermission  for  so  many  years,  thia 
application  of  the  ptaintiOfs  can  proceed  from 
nothing  else  but  the  same  litigious  spirit  that 
now  prevails  in  the  corporation.  From  1691 
to  1716,  they  have  produced  no  footsteps  of 
this  right,  for  35  years  together.  Can  it  be  be- 
lieved there  was  any  right,  when  for  85  years 
no  eldest  son  ever  claimed  a  right;  1  say, 
when  it  appears  nobody  ever  claimed  it  during 
that  time,  or,  if  they  did,  that  they  were  re- 
fused? And,  my  lord,  if  they  were  refijsed,  it 
is  a  stronger  evidence. 

Mr.  Strange.  You  are  mistaken,  Mr.  At- 
torney; there  was  John  Geery  admitted  the 
S5th  of  October,  1707,  and  John  Hussey  the 
5th  of  January,  1694 ;  and  we  have  several 
others. 

Att/Gen.  My  lord,  they  have  divided  their 
evidence  into  three  parts.  In  the  first  clause 
they  have  firiven  no  evidence — r-  •    . 

Lord  Hardwicke,  That  this,  time  out  of 
mind,  has  been  the  custom. 
•  Att,  Gen,  My  lord,  I  would  consider,  how 
far  their  evidence  sunports  the  right  the  plain- 
tiff has  laid  in  the  Mandamus,  and  vvhat  they 
have  proved. 

And,  with  great  submission  to  your  Idrdphip, 
I  must  insist,  that  they  have  proved  no  more, 
than  that  eldest  sons  of  freemen  have  be^  ad- 
mitted for  a  fine  of  6<.  8d.  for  the  entries  all 
are,  on  their  praying  to  be  admitted.  And,  my 
lord,  it  is  no  wonder ; .  for  we  shall  shew  your 
lordship  several  hundred  instances  of  persons 
who  were  adnAttted  during  the  time  these  fcee- 
men  were  admitted,  who  were  vouuger  sons, 
for  their  fines  of  Qi,  Sd,  and  they  have  pro- 
duced but  14  instances  of  eldest  sons ;  they 
have  shewn  they  were  admitted,  and  proved 
the  fine  paid  by  them  to  be  6s.  Bd.  We  have 
other  instances  of  sons  who  paid  lii.  4d,  And 
therefore  they  might  as  well  say,  since  there 
is  proof,  thst  every  bo4ly  pairing  ISi.  4d,  has 
as  good  a  right  to  be  admitt^  as  the  eldest 
son  of  a  freeman ;  for  it  is  upon  paying  ISs.  4d. 
and  the  eldest  son's  admiMion  is  upon  pa^in^ 
6f.  Sd.  and  if  it  be  an  ar^ment  of  a  right,  it  is 
a  right  by  paying  6i.  8a.  and  every  body,  from 
their  own  account  of  the  matter,  has  the  same 
right  for  18s.  4d, 

My  lord,  in  any  of  the  entries,  there  is  no  dis- 
tinction made  in  the  admission  between  the 
sons  and  others ;  they  all  come  and  pray  to  be 
admitted  ;  sometimes  it  is  upon  making  it  their 
humble  request,  sometimes  upon  their  earnest- 
ly beseeching,  that  they  are  to  be  made  free. 
They  all  ask  in  the  same  manner,  whether 
they  are  sons  or  no,  and  aoe  made  free ;  and 
therefore,  on  their  own  entries,  it  appears  to  be 
a  favour  granted  to  eldest  sons  as  well  as  others, 
upon  their  asking  that  they  might  bave  it ; 
^nd  therefore  they  are  indulged  with  a  lesser 
fine.    They  rely  much  on  the.  fine  of  6$»  9d^ 
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bttt«  if<  it  Droves  i^ey  thing,  it  is  (as  I  hmably 
•jiprebeoo)  an  argfument  agaiost  tbem. 

My  lord,  in  the  next  plac«,  they  have  laid 
the  oiistoiB  to  be,  That  this  ehjiest  son  be  born 
within  the  town,  afier  the  admissiun  and  swear- 
ing ot'his  father ;  then  it  is  that  the  son  is  to  be 
admitted.  But  I  do  not  remember  that  any 
one  of  then:  witnesses  has  confined  it  to  this 
(I  ask  pardon  if  I  have  forgot) ;  but  they  said, 
«ome  of  them  expressly,  that  the  being  born 
after  the  father's  admis&ion,  or  within  the  town 
of  Hastings,  or  out,  made  no  difference.  But 
they  have  endeavoured  to  supply  this  Irom 
their  entries,  by  saying,  that  they  are  men- 
tioned in  the  entries  as  eldest  sons,  and  there- 
fere  they  were  admitted  for  6s.  8(/. :  But  this 
infers  nothing. 

Geotlemeo,  we  shall  shew  you,  both  by 
entries  and  living  witnesses,  that  there  has 
been  no  distinotiun  made  between  the  eldest 
aoos  and  other  sens.  It  was  no  indulgence 
therefore  to  them  ;  btit  the  same  to  the  other 
cons  of  freemen  as  well  as  the  eldest 

And,  my  lord,  we  have  many  entries  in  the 
books,  where  only  the  sons  of  freemen  are 
mentioned,  without  taking  any  notice  of  the 
eldest ;  v  faich  fully  proves,  that,  if  the  point 
rested  upon  their  being  eldest  sons,  and  born 
within  tne  borough,  after  the  admission  and 
•wearing  of  the  fathers,  tliey  would  have  been 
particularly  entered  so  in  the  books,  and  is 
m  strong  presumptive  evidence  against  this  pre- 
tended right  of  the  plaintiff. 

My  lord,  we  have  some  instances  where 
they  are  called  the  youngest  sons,  and  were 
admitted  for  their  fines  o?  6$»  Qd.  upon  their 
coming  and  hiimbly  praying  that  they  might 
be  admitted  into  the  franchise  of  this  town. 
That  therefore  being  added,  strongly  shews, 
that  they  had  no  regard  at  all  to  what  the  gen- 
tlemen of  the  other  side  pciocipally  contendfor, 
the  right  of  eldest  sons. 

Besides  this,  gentlemen,  we  shall  produce 
to  you  many  living  witnesses,  very  old  ones, 
wtK>  will  prove  to  you,  that  the  mayor  and 
jurats  (the  charter  l>eing  silent  in  tliis  matter) 
nave  time  out  of  mind  admitted  persons  at  their 
fdeaaure,  and  this  has  be«n  the  ancient  custom. 

And,  gentlemen,  as  their  entries  go  no  br- 
iber back  than  1608,  so  their  living  witpeases 
do  not  make  it  a  jot  the  better.  Thev  do  not 
iay  there  is  a  right  in  this  borough,  in  one 
Instanoe,  of  their  own  knowledge;  they  do  not 
«ay  a  word  of  any  distinction,  whether  they 
are  bom  afler  the  adralssioQ  and  swearing  of 
the  iatber,  or  within  the  berough  ;  and  one  oi' 
tbem  expressly  contradicts  it.  The  evidence 
4bey  have  jpveD  is  nothing  but  a  tittle-tattle 
discourse  or  what  they  have  beiurd,  that  the 
eildestsoos  of  freemen  had  a  right. 

Thevefbre,  gentlemen,  as  to  the  point  in 
questjion,  as  tbev^  have  entirely  failed  in  their 
entries,  and  as  the  living  witnesses  they  have 
brought  to  aupport  it  say  little  or  nothing  to 
the  Dorpose,*--on«  of  them  says,  when  he  4^- 
etfetf  bis  fucedom  himself,  the  town  clerk  •ft- 
]  tbe  Mayor,  Sir,  yo«  may  da  as  yoii 


please.  He  dij}  not  as](  him,  whether  be  was 
born  within  the  town,  or  after  his  latlicr  b^caioe 
free,  and  nieotions  a  fact  strong  to  the  oootrary. 
And,  as  some  of  their  evidence  c^mes  down  so 
low  as  1722,  one  of  them  tells  you,  that  wbt.a 
one  was  made  ^  justice  of  peace,  the  eldest 
son  of  a  freeman  came  to  tbe  bourt,  and  de- 
manded his  freedom,  and  was  absolutely  re- 
fused ;  and  that  he  did  it  nine  years  ago,  sotne 
of  them  say  about  twelve.  So  that,  ^entleniea, 
their  living  witnetises  give  but  a  slight  evidenu: 
of  one  part  of  their  custom  ;  and  as  to  tlie  otbc-r 

tiartthey  have  giveu  no  evidence  at  all*  But  we 
lare  many  old  witnesses,  who  will  gi\e  yoiir 
lordship  and  the  ^ury  no  wrong  views  ot  tbe 
manner  of  admittms  freemen. 

My  lord,  we  shall  begin  with  the  Cuatooial, 
whicb  is  said  in  the  title  to  be  the  Castoinal  of 
this  town;  where  tbe  fullest  directions  aie 
given  as  to  the  manner  of  electinsr  freemen, 
and  yet  there  is  not  a  word  said  of  tbe  rigbt  of 
the  eldest  son. 

We  shall  then,  by  reading  many  eotrics  ool 
of  the  corporation  books,  shew,  that  no  ocrtice 
at  all  has  been  taken  of  eldest  sons,  io  distinc- 
tion to  otlier  sons ;  but  that  they  have  all  been 
admitted  promiscuously. 

And  then  I  shall  trouble  your  lordship  to  say 
DO  more ;  but  call  our  living  witnesses,  who 
will  fully  prove  to  your  lordship  and  tbe  jury, 
that  tbe  mayor  and  jurats  have,  time  out  of 
mind,  admitted  freemen  at  their  pleasure;  and 
that,  besides  being  the  eldest  son  of  a  free- 
man, and  bom  within  the  town  atler  tbe  ad- 
mission and  swearing  of  the  father,  be  has  a 
right  in  respect  thereof,  but  it  must  be  on  aiBo- 
ther  condition,  as  necessary  as  any  of  the  former, 
upon  paying  a  certain  fine.  The  Maodaaios 
goes  on  and  says,  And  aUo  onon  paying  a  rea- 
sonable fine ;  and  the  writ  commands  tbe 
mayor  and  j orbits  to  admit  him  upon  fwy in^  a 
reasonable  fine.  So  that,  my  lord,  1  take  it, 
by  tbe  writ,  that  fine  is  to  be  as  necessarj 
in  order  to  the  person's  being  admitted,  as  aoy 
of  the  other  qualifications  mentioned  in  the 
Mandamus:  And,  my  lord,  1  humbly  appre- 
hend, they  have  proved  it  a  certain  fine,  miie»4 
of  a  reasonable  fine- 

My  lord,  a  copyholder  hys  a  custom,  to  be 
admitted  to  copyhold  lands  upon  paving  a  rea- 
sonable fine:  Vi\  upon  the  proof,  iti^ocpes  out 
to  be  a  certain  fijue,  he  must  undov^ 
for  if^  copyholds  there  is  a  knowi 
between  a  reasonable  fine  and  a  fiqi|^ 

And,  my  lord,  I  humbly  apprehe 
point  of  law,  cases  of  copyboklecs 
with  the^r^sent. 

There  is  as  much  a  distinction 
certain  and  a  reasonable  fine  in 
cikse,  as  in  the  case  of  a  copyhold. 

My  lord,  they  have  fully  proved  6j 
oonstantly  paid,  which  is  a  certain 
every  admission  of  an  eldesit  son. 
qannot  contend;  if  they  off^  t^t 
bav9  a  right  to  be  admitted.,  H^^y 
;  \^^we  failed  in  this  |wnt ',  it  is  i^ot  a 
^  s  cer^iQ  fine. 
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My  ]<nrd|  id  the  next  place,  >i^e  vfaiFI'd^tl  eri-  \ 
detice  'to  prove,  that,  wtthout  rterdetice  withio 
the  boronj?h,  no  onecan'^ver  be  admitted  a 
freeman  of  this  town  atid  port :  'and' I  take  thia, 
my  Ion),  to  he  a  general  t^lefn  kflost  tot-potn- 
tiona;  it  being  unreasonable  that  any  tnan, 
who  does  not  reside  in  the  borough  of  wfaieh 
he  is  free,  should  haf  e  a  share  In  eonducting 
the  afflfairs  of  that  borough.  Add  aUhough 
the  charter  is  silent  in  this  affair,  yet,  my  lora, 
besides  the  gener^  reason  ^f  the  thing,  we 
shall  shew  your  lordship  atld  the  jury  a  by- 
law made  above  two  hundred  years  ago,  by 
which  it  Ss  declared,  that  if  any  one  who  was  a 
freeman  removed  out  of  the  borough,  and 
should  dwell  out  of  the  town,'8udh  freeman  lost 
alt  his  yight.  And  we  shall  pr6ve  by  several 
ancient  living  witnesses,  that  residence  within 
the  borough  was  always  necessary,  and  that 
this  has  been  the  constant  usage. 

My  lord,  upon  the  whole  cifcuftistances  of 
this  case,  we  beg  leave  to  insist,  that  they  have 
not  proved  three  parts  of  the  custom,  as  they 
iiave  Taid  tt  id  the  Mandamus ;  and  that,  as  to 
the  fourth  part,  they  have  proved  directly 
the  contrary:  and  therefbre,  geiitlmtien,  we 
hope  you  will  find  a  verdict  for  the  defendafits. 

Serj.  Skinner,  May  It  please  your  lordship, 
and  yon  gentlemen  of  the  jury :  I  Am  also  of 
counsel  with  the  defendants:  snd'Mr.  Attor. 
liey  General  has  been  so  very  particular  in*  an- 
swering the  evidence,  whicli  has  been  offered 
to  you  by  the  gentlemen  of  the  other  side,  as 
well  as'  in  stating  the  evidence  we  are  to  lay  be- 
fore yon,  that  1  need  say  little. — 

Lord  Hardwicke.  You  are  not  going  to  fUy , 
llr.  Strange,  I  hope :  we  are  now  coming  to 
a  material  part. 

Serj.  Skinner.  My  lord,  the  right  the  plain- 
tiff has  laid  in  the  Mandamus  is,  that  every 
person,  being  the  eldest  son  of  a  freeman,  born 
within  the  town,  after  the  admission  and  swear- 
ing of  his  father  into  the  office  of  freeman,  has 
a  right,  in  respect  thereof,  and  also  upon  pay- 
ing a  reasonable  fine,  to  be  made  free :  and 
they  have  endeavoured  to  prove  this  right, 
first,  by  producing^  an  old  book,  called  the 
Customal,  as  an  evidence  of  this  right :  but  it 
is  a  suspicions  authority  ;  it  has  no  date  ;  and 
that,  they  say,  is  an  evidence  of  its  antiquitv, 
but  without  anv  foundation  from  the  book: 
there  are  several  entries  entered  prior  to  it ;  it 
IS  not  paged  regularly  ;  it  is  in  the  middle  of 
the  book,  and  yet  it  is  marked  fol.  1.  And 
if  we  look  int6  the  thing  itself,  it  tells  us  there 
are  three  ways  of  making  free,  viz.  by  birth, 
if  bora  within  the  town,  and  aAer  the  swearing 
and  admission  of  the  father;  b^tbe  purchase 
of  a  freehold  ;  and  by  redemption. 

My  lord,  they  have  shewn  some  instances 
oflthe  first ;  but  as  to  the  second,  they  have 
shewn  no  purchaser  of  a  freehold  that  ever  was 
made  free  ;  and  we  shall  iirove  many  persons 
living  in  .the  town  that  have  freeholds,  that 
flever  were  made  free. 

The  next  evidence  they  have  given  is  from 
the  entries  of  sons,  who  harehceainade  ftecr  as 


M>ffs  of  freemen ;  and  this  they  would  bare  U9 
Uke  -as  a  proof  of  the  custom,  of  a  right  in*  the 
efdest  Mn,  born  afler  the  n«(^om  of  thefiither, 
to  be  made  free :  for  they  say,  it  is  in  respect 
thet^of ;  that  he  mast  be  the  son  of  a  fVeeman» 
and  born  after  his  father  was  made  free.  Antf 
all  the  instances  they  have  produeed^f  this 
amouiit  to  no  more,  tlisn- that  such  a  one  was 
adtnitted,  being  the  eldesfson  of  -a  freemauy 
not  because  he  was  an  eldesvson,  and  born 
after  his  ftttherwas  made*  five. 

My  lord,  they  have  produced  copies  taken 
out  of  the  register- books  in  Hastings,  by  whicb 
it  appears,  when  these  sons  were  haplixed  :*  bat 
it  is  not  gtven^as  a  reason  in  any  of  these  entries^ 
that  he  was  admitted  into  the  freedom,  because 
he  was  born  there ;  though,  in  fact,  it  might 
be  so,  and  that  is  the  right  they  contend  for. 

My  lord,  I  submit  it  to  your  lordship,  that, 
as  to  theilne,  nothing  conclusive  can  be  drawo 
from  thence,  that  there  is  any  right  in  the 
eldest  son  of  a  freenran .  Th e  fine  paid  by  hitn 
is  68,  8d.  *  quia  pater  suns  liber  est ;'  that  is 
the  reason.  Ifo;  he  is  not  admitted  ibto  the 
freedom  because  his  father  was  a  freeman ; 
but  he  is  admitted  for  6s,  Sd.  not  because  bis 
ftfther  was  a  freAnan.  Tlris  thereffbre  tloes 
not  shew  that  be  had  a  better  right  than* any 
body  else  :  andtmne  but  (he  second  iastatice 
they  read,  Jomes  Lasher,  among  all  the  entries, 
was  admKted  upbn  any  other  terms  than  his 
humble  petition  and  prayer  to  be  made  free, 
fie,  iadeed,  instantly  required  the  freedom^ 
and  by  the  consent  of  all  he  was  admitted.  In 
all  the  other  instances  it  is  said,  at  his  humble 
Inquest  and' desire  he  is  a^frnttted  :  nobody  in- 
sisted on,  or  demanded  this  rij^ht. 

My  lord,  as  they  have  laid  the  right,  there 
is  a  further  qualification  necessary,  viz.  on 
payment  of  a  reasonable  fine :  and  I  submit  it 
to  your  lordship,  that  they  have  proved  it  a 
fine  certain ;  and  that  therefore  nothing  is  M\ 
to  the  mayor  and  jurats  iu  this  affair,  but  to 
admit  the  person  upon  paymg6j.  Sd.  andolaiin- 
ing^h is  freedom. 

But,  my  lord,  we  say,  a  fortherquaKficatiott 
is  absolutely  necessary,  and  that  is  residence ; 
and  this  appears  from  an  entry  in  this  very 
Customal  they  have  |M*od treed.  And,  my  lord, 
nobody  is  ever  admitted,  but  on  taking  an  oath 
to  observe  the  stitutes,  orders,  and  by-laws  of 
the  borough  uhi  commoratvr  ;  and  therefore 
the  person  admitted  into  the  freedom  must  be. 
commorant  in  the  place  of  which  he  is  free. 
And,  my  lord^  by  a  by  law  of  the  13th  of 
April,  the  15th  of  queeu  Elizabeth,  they  were 
not  only  to  be  commorant,  but  to  continue  to 
live  there ;  and  if  any  one  admitted  went  and 
lived  out  of  the  town  a  year  and  a  day,  he  was 
to  be  excluded  from  any  privilege  or  freedom 
within  that  horough :  and  this  by-law  has 
been  constantly  observed ;  and  yet,  my  lord, 
the 'plaintiff  Moore,  they  do  not  so  much  as 
pretend  that  he  is  resident  within  this  borough. 
fVe  contend  not,  whetherthe  sons  of  freemen 
are  intituled  to  freedoms ;  but  we  say,  that 
freemen's  sons  and  foreigners  are  iii^the  same 
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right ;  they  pray  alike,  if  it  aeeros  fit,  and  ao 
pleases  the  mayor  and  jurats :  and  the  mayor 
and  jurats  have  rejected  the  sods  of  freemen : 
and  It  is  ouly  a  compliment  to  the  sons  of  free- 
men to  pay  6<.  8^.  and  13«.  4^.  is  paid  if  a 
foreigner  is  admitted. 

Gentlemen  of  the  jury,  we  shall  lay  our  evi- 
dence Iiefore  you ;  and  then  we  doubt  not  but 
3'ou  will  be  convinced,  that  the  right  is  the 
same  to  a  foreigner  as  to  the  son  of  a  freeman, 
and  therefore  that  you  will  find  for  the  de- 
fendants. 

Lord  Hardwicke.  1  own  there  are  difficolties 
upon  the  point  of  a  reasonable  fine,  and  that  of 
commorancy.  I  have  taken  residence  in  all 
the  ports  to  be  essential. 

Sir  r.  Abney,  My  lord,  we  apprehend  6<.  8d. 
to  be  a  reasonable  fine,  from  the  reasonableness 
of  the  torn. 

Lord  Hurdwicke,  The  notion  of  law  is,  sir 
Thomas  Abney,  that  there  is  an  essential  dif- 
ference between  a  fine  certain  and  a  reasonable 
fine. 

Sir  r.  Abney,  My  lord,  we  can  prove  that 
different  sums  have  been  paid  upon  the  admis- 
sion of  sons. 

Mr.  Strange,  We  have  otte  instance  of  a  son 
who  paid  20<.  for  a  fine. 

Lord  Hardwicke.  Then  as  to  the  point  of 
commorancT. 

Mr.  Marsh,  My  lord,  the  ports  in  general 
precludeno  memher  fornon-residince.  I  have 
known  them  vote  for  mayor,  that  have  not 
been  resiaot. 

Lord  Hardwicke,  In  some  of  the  ports  a  dis- 
tinction is  made  between  voting  for  mayor  and 
members  of  parliament. 

Serj.  £yr/.  My  lord,  they  cannot  shew, 
within  ten  vears,  an  instance  of  one  son's  pay  • 
inir  more  than  6«.  Bd. 

Lord  Hardwicke,  Go  first  to  that  point  of 
the  fine.  ' 

Ait.  Gen,  We  shall  begin  with  our  by  Jaw, 
where  the  words  ubi  commoratur  are. 

Lord  Hardwicke,  One  by-law  has  been  men- 
tioned, that  a  freeman  of  one  of  the  ports  shall 
have  a  right  to  be  admitted  in  another ;  that  is. 
never  used. 

Henry  Carlton  sworn. 

Sir  T.  Abncy.  Were  not  yon  a  freeman  ?  Are 
Tou  not  disfranchised? — Carlton.  Yes. 

Sir  T,  Abney,  Are  yon  not  promised  to  be 
restored? 

Att,  Gen.  What  book  is  that? 

Carlton,  One  of  the  corporation  books  of 
Hastings. 

Att.  Gen,  Where  had  you  it? 

Carlton,  It  came  from  the  town -clerk's 
office. 

Att.  Gen,  Read  the  hy-law  of  the  15tb  of 
queen  Elizabeth. 

Atuyciate  reads : 

**  Hastings,  m.  Electio  Ballivi  tent'  die  Do- 
minica prox'  post,  &c.  13  die  mensi<«  Aprilis, 
anno  regni  Regins  EiizK  15;  Elect'  Majar' 
pro  hoc  anno; 


Cote  qf  Henry  Moored 

*«  It  is  decreed,  That  if  SD;f  freeman,  aav  or 
St  any  time  hereafter  an  mhabitant  of  tiat 
town,  shall  depart  or  dwell  out  of  the  tova^bj 
one  year  and  one  day,  he  or  they,  eo  dwd&i 
out  of  the  town,  shall  lose  bis  or  tbcir  free- 
dom." 

Ait,  Gen.    Howold  are  yoa,  Hr.Carkac' 

Carlton,  I  am  80  years  old. 

Att.  Gen.  Where  have  you  lived  ?  When 
was  you  boeo  P 

Carlicn.  I  was  bom  witbta  a  mile  of  Bail- 
ings. My  fiither  came  to  live  at  Qastoigi 
when  I  was  about  fifteen  years  old  ;  andsioce 
I  have  lived  greatest  part  of  say  time  at  liis- 
ings. 

Att,  Gen.  Do  you  know  what  the  custom  is 
in  Hastings,  a^  to  the  admission  of  freeroes? 

Carlton.  Ves ;  I  was  a  freennan  myself,  sd 
have  been,at  several  meetings  of  the  mayor  vA 
jurats. 

Att.  Gen.  Pray  now,  darings  your  whole 
time,  did  you  ever  know  any  ooe  made  fret 
that  was  not  resident  ? 

Carlton.  No,  never,  except  honorary  fiw- 
roen. 

Att.  Gen.  Have  they  any  rij^ht  to  vote  is 
your  t>oroogh  at  elections  f^Carlton.  No. 

Att.  Gen,  But  as  to  those  that  are  rrallr 
free,  did  yqu  ever  know  any,  that  were  not  is' 
habitants,  vote  at  elections? — Carlton.  No. 

Att.  Gen.  Did  you  ever  know  any,  thit 
were  not  inhabitants,  demand  it  ? 

Carlton.  No,  nor  1  never  knew  it  demaodei 

Att.  Gen.  Is  it  not  necessary,  in  order  t« 
be  free,  that  they  should  inhabit  within  tU 
town  ? 

Carlton.  I  always  thought  *>. 

Att.  Gen.  Did  you  «vor  bear  any  thiog  to 
the  contrary  ? — Carlton.  No,. 

Scrj.  Skinner.  You  know  no  instance,  in 
your  time,  of  any  persons  made  free,  who  irere 
not  resident  ? 

Carlton,  No,  none  but  honorary  freoneo, 
such  as  members  of  parliament  and  captains  of 
ships. 

Att.  Gen.  Did  they  own  that  the  eldest  toss 
had  a  right? 

Lord  Hardwicke.  Whether  they  had  a  nf^ 
to  demand  a  treedom,  although  they  were  not 
resident? 

Att.  Gen.   Have  they  a  right  to  demaoA  a. 

Carlton,  No,  nobody  that  don*t  live  there, 

Mr.  Lacy.  Is  there  not  a  roll  of  thcfrpfiBW, 
by  which  they  call  over  their  names  upon  elec- 
tions ?—Cflr//on.  Yes.  _ 

Mr.  Lacy,  Are  the  honorary  freemen  cillcd 
over  with  the  others  upon  such  occasions? 

Carlton.  No. 

Mr.  Lary.  Does  not  a  freeman  by  non-rcfl' 
dence  lose  bis  freedom  ? — Carlton,    Yes. 

Mr.  Lacy.  Do  you  know  any  instance? 

Carl  ion.  Yes,  Jonathan  Stevens. 

Mr.  iMcy.  Was  he  a  freeman  P 

Carlton.  Yes. 

Mr.  Lacy.  Was  he  out  of  the  freedom  a  Jcw 

and  a  day  r 
CmtUqu.  Yc8|  t&d  lost  bis  freedom. 
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Mr.  Xffcy.  Didymi  know  one  Mifwardf 
Car  lien.  Yes,  be  was  a  janit. 
Sir  T.  Abney,  1  would  ask  ^oo,  8ir,  as  totlie 
Eldest  SOD  of  a  frdenan ;  has  DOt  be  a  rig^bt  ? 

Cariten,  No,  do  light,  withoat  the  favour  of 
die  mavor  and  jurats. 

Lord  Hardmicke,  Examine  him  to  the  point 
we  are  opoD, 

An.  Gen,   Can  the  mayor  and  jorats  elect 
iD  eldest  SOD,  if  he  is  not  resident  T 
Carlton.  No. 

liord  Hardwicke.  Yoo  said,  Mr.  Carlton, 
you  had  known  persons  not  resident  admitted  ? 
Carlton.   Yes,  my  lord,  honorary  freemen. 
LfOrd  Hardwicke,  Could  not  they  as  well  ad- 
mit the  son  of  a  freeman  not  resident? 
Carlton.   No,  I  never  knew  it  in  my  life. 
Alt.  Gen.    Could  not  a  son  of  a  fmman  be 
made  free,  though  not  resident,  as  weU  as  ano- 
ther? 

Lord  Hardwicke.  Mr.  Attorney,  to  support 
the  qualification  of  residence,  some  right  must 
be  set  op. 

Alt.  Gen,  Honorary  freemen  have  no  right 
in  point  of  law. '  The  universities  give  de- 
grees to  persons  who  are  nut  members;  it  is  a 
comptknent,  and  they  do  not  vote. 

Mr.  Strange.  It  is  not  worth  their  while  to 
oome  down  to  vote. 

Ixird  Hardwicke.  Honorary  freemen  vote 
at  elections. 

^eij.  Eyre.  I  submit  it  to  your  lordship, 
that  we  are  upon  the  riffht,  and  therefore  ought 
to  examine  to  that. — f  would  ask  you,  Mr. 
Carlton,  has  any  liodv  non-resident  a  right  to 
be  ele6ted  a  freeman  r 

Carlton.  Nobody  has  any  right. 
Mr.  5/ran^e.  Did  you  ever  know  the  eldest 
son  of  a  freeman  refused,  because  he  was  not 
resident  f— Car/ton.  I  never  knew  it  asked. 

8erj.  Eyre.  A  roan  who  ia  free  forfeits  his 
freedom  by  being  out  of  the  borough ;  and 
yet  vou  would  have  it  that  persons  non- resi- 
dent have  a  right. 

Mr.  Strange,  That,  Mr.  Serjeant,  is  by  your 
by-law,  not  by  a  custom. 

Mr.  Clarke.  ]>o  yon  know  no  person,  though 
non-resident,  that  voted?— Cor/ton.  No. 

Mr.  Clarke.  'Do  you  know  one  Thomas 
Hatcher?  Do  not  you  remember  his  coming 
to  vote,  though  he  lived  out  of  thecorporatir  n  ? 
Carlton.  No. 

Lord  Hardwicke.  That  by-law,  will  it  take 
•way  a  right? 

Ser).  ^^e.  We  do  not  rely  upon  that,  my 
lord. 

Robert  Bartholomew  sworn. 
Serj.  Skinner.  How  old  are  yon,  Mr.  Bar^ 
tholomew? 
Bartkohmew.   I  am  eighty-  two  years  old. 
Serj.  Skinner.  Where  have  yon  lived  ? 
Bartholomew.   In  Hastings,  almost  all  my 
time. 

Seij.  Skinner.  Have  yon  been  there  at  their 
^owtmf^f ^Bartholomew.  Yes. 

Serj.  Skinner.  Did  yon  ever  know  one  ad- 
mitted, not  living  in  the  borough  ? 
VOU  Xfll. 


'  Bartholomm,  No. 

Serj.  Skinner.  Has  any  person  a  rigbt  to  be 
admitted  a  freeoran,  that  does  not  live  there  ? 

Bartholomew.  He  that  lives  there,  to  be  surs„ 
has  a  right. 

Lord  Hardwicke.  Examine  him  to  the  fact 
what  be  has  known. 

Serj.  Skinner.  Whst  right  has  any  body  to 
be  made  free  ? 

Bartholomew.  They  are  made  free  by  the 
mayor  and  jurats. 

Serj.  Shnner.  Did  thev  live  in  the  town 
when  they  were  made  free  ? 

Bartholomew.  I  never  knew  any  body  made 
free,  that  lived  out  of  the  town,  in  my  life,  ex- 
cept honorary  freemen,  and  them  we  us«i  to 
call  Ablocates. 

Serj.  Skinner.  Have  you  known  no  persons 
non-resident,  made  free,  to  vote,  or  do  a  cor- 
porate act  ? — Bartholomew.  No^  none. 

Sir  T.  Abney.  Who  has  a  right  to.  be  made 
free  of  your  town? 

Bartholomew.  Any  body  tb^  mayor  and 
jurats  please.'. 

Mr.  ^ranffe.  Have  not  you  sometimes  taken 
it  into  your  bead  to  fancy  the  eldest  son  of  a 
freeman  has  a  riglrt  ? 

Bartholomew,  No,  I  never  bad  such  thooghta. 

Mr.  Strange.  Did  not  you  say  so  ? 

Bartholomew.  No. 

Mr.  Strange.  Have  not  you  said  so  to  Ro- 
bert Evernden  ? — Bartholomew.    No. 

Mr.  Strange.  Nor  to  Mr.  Broadway  ? 

Bartholomew,  No. 

Mr.  Strange.  Did  you  never  say  so  in  their 
hearing? — Bartholomew.  No. 

Mr.  Strange.  Nor  to  Mr.  Dodson  ? 

Bartholomew.  No* 

Mr.  Strange.  They  are  in  town. 

Bartholomew,  1  know  they  are ;  I  see  them. 

Mr.  Strange,  Have  not  you  declared  to  them, 
that  the  eldest  son  of  a  freeman  has  a  right  ? 

Bartholomew,  Never  since  1  was  bora. — 1 
have  heard  my  father  say,  a  man  could  not  be 
made  tree,  that  would  not  swear  himself  worth 

Mr.  Strange.  Why  do  you  take  more  money 
of  other  people  than  of  freemen's  sons  ? 

Lord  Hardwicke.  It  is  inconsistent  to  say 
there  is  no  such  thing  as  a  right,  and  yet  com- 
morancy is  necessary,  and  honorary  freemen 
are  admitted,  though  no  person  of  right  can 
demaud  his  freedom :  But  to  say  they  are  all 
at  the  ploisure  of  the  mayor  and  jurats,  and 
yet  residence  is  necessary,  is  a  contradiction. 

Alt,  Gen.  My  lord,  tliey  cannot  be  admitted 
if  tbey  have  a  right,  if  they  have  not  that  of 
residence. 

Lord  Hardwicke.  If  you  put  it  in  that  way, 
yon  must  go  into  thecustomi  Go  on  your  own 
way. 

Seij.  Eyre.  The  gentlemen  of  iheother  side, 
my  lord,  are  not  able  to  shew  a  freeman's 
eldest  son  admitted  for  any  other  fine  than 
Bi.  8d. 

Sir  T.  Ahney.  Yes,  we  can  produce  the  book; 
it  will  shew  ita  antiquity  \  it  is  scacce  nble  to 
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be  read.— Read  the  entry  of  John  Hall,  ad« 
mitted  for  a  fine  of  20<. 

Lord  Hardwicke.  Don't  go  into  the  reply, 
before  they  are  gone  through  the  defence. 

Att.Gen,  What  book  is  that? 

Cranston*  One  of  the  corporation-  books* 

Ait,  Gen.  You  had  It  from  the  town-clerk, 
from  among  the  records  of  the  town  ? 

Cranston,  Yes. 

Mr.  Marsh.  What  book  is  that,  Mr.  At- 
torney P 

T   Att,  Gen.    It  is  the  Customal  of  Hastings; 
that  is  a  traoslatioo. 

Mr.  Marsh.  What  language  is  it  in  P 

Att.  Gen.  It  is  in  old  French. 

Mr.  Strange.  That  bound  up  with  ours  is  a 
translation,  and  that  you  say  is  the  original. 

Att,  Gen.  I  believe  so. 

Mr.  Strange.  (Looks  upon  it.)  ThisCustomai 
is  false. 

Att.  Gen.  It  is  a  translation,  and  may  be 
wrong  translated. 

Mr.  Strange.  We'll  see  that. 

Att.  Gen.  Read  it. 

Mr.  Ifo^esreads->(The  copy  in  old  French.) 

**  The  nsa^^e  of  Hastings  time  ootof  mind — 

**  Die  Mali,  anno  30  Elizoe— 

Att,  Gen.  Read  that  relating  to  the  making 
of  a  freeman. 

Mr.  Ho/ffles reads: 

"  If  a  foreigner  resides  in  Hastings  for  a  year 
and  a  day,  he  mav  come  before  the  bailiff  and 
jurats,  and  be  aomitted  to  the  freedom  upon 
taking  an  oath." 

Att.  Gen.  In  order  to  be  admitted  a  freeman, 
he  is  to  stay  a  year  and  a  day. 

Serj.  Ei/re.  Have  you  looked  over  that  book, 
Mr.  Holmes?— Mr.  Holmes.  Yes. 

8eij.  Eyre.  In  order  to  be  a  freeman,  he  is 
to  come  and  reside  a  year  and  day  ;  and  if  he 
be  of  a  good  conversation,  then  he  is  to  be  ad- 
mitted. 

'■  Serj.  Eyre.    Is  there  any  other  custom  in 
that  book  relating  to  making  of  freemen  P 

'Holmes.  No. 

Serj.  Eyre.  Read  the  entry  of  the  36th  Ed- 
ward 3. 

Associate  reads : 

**  Memorandum,  quod  in  pleno  hundredo 
tent'  apud  Hastings,  viz.  die  Dominica  prox' 
ante  testum  Annunt'  beatae  Mariie,  anno  regni 
R^'gis  Edwardi  3tii  k  Conq'  sato,  coram  Ball' 
et  tot'  Communitat',  Willielmus  de  Bourn,  et 
Johannes  ^V  ejus,  recep'  sunt  ad  libertat'  de 
HasitDgs,  et  deilemnt  communitat'  miam  pipam 
villi,  de  quo  satisfec'." 

Lord  Hardwicke.  That  is  the  admission  of 
particular  persons.  Is  there  any  fine  in  that 
admission  f 

Serj  Eyre,  A  pipe  of  wine,  my  lord. 

Att,  Gen.    We  shall  shew,  my  lord,  a  con* 
currex^  proof  of  65.  Qd.  paid  as  a  fine  certain. 
^  Lord  Hardwicke.  Can  you  shew  any  admis' 
sions  of  persons  who  were  eldest  sons,  without 
paying  any  fine  at  all? 


Att.  Gen.  Mv  lord,  it  ia  impTOBcr  ta  ciB 
such  an  one  an  eldest  son,  if  the  fatker  had  as 
other  son. 

Lord  Hardmkke.  There  two  peraoDS  were 
admitted :  but  in  that  entry  neither  is  meotisD- 
ed  to  be  the  son  of  a  freeman. 

Att,  Gen.  It  is  for  a  pipe  of  wine;  that,nj 
lord,  is  one  of  the  rights  they  admit  upon.— 
Read  the  admission  of  William  Cobden,fol. 
147.  He  was  admitted  the  7th  of  May,  the 
7thofJaraesthelst. 

iljiocia^e  reads: 

"  Hastings,  ss.  Ad  assemUat'  tent'  ibiden 
7®  die  Maii,  7®  Jacobi  Regis  primi»  GnlidoMs 
Cobden  admissus  est  ad  libertatem  hojus  viite,  » 
et  sacramentum  suum  more  solito  jfrsestitit,  et 
oscnlatus  est  maUm  dextram  Majoris  secon- 
dum  usom,  pro  fine  suo ;  qnia  filiua  liberi  bo- 
m'mis." 

IjsAHardwkke.  The  Customal  of  the  fin 
ports  does  not  fix  what  the  fine  shall  be. 

BIr.  Strange.  My  lord,  proving  that  all  tbe 
sons  are  admitted,  is  proving  thai  the  ekkit 
son  is  admitted. 

Lord  Hurdmicke,  You  have  laid  il  *  in  re-  | 
spect  thereof,'  which  you  need  not  have  doof.  , 
I  cannot  imagine  why  it  was  laid  no, « in  respect  , 
thereof.'  | 

Serj.  Eyre.  Turn  to  fol.  147.  Read  tbe  ad- 
mission of  John  Sand,  the  14th  of  July,  the  8tb 
of  James  tbe  1st. 

Associate  reads : 

*'  Hastings,  ss.  14  Julii,  8  Jac.  1,  in  pleot 
Curia  venit  Johannes  Sand,  et  petit  liberut£ia 
hujns  viilse,  et  admissus  est  ad  libertatem,  quu 
pater  suos  Uber  erat,  et  sol'  6s.  Sd.  et  fedt  tote 
sacramentum,  et  osculavit  malam  dextram  Mi- 
joris  more  solito." 

Mr.  Strange.  We  may  admit  many  of  these 
entries,  Mr.  Attorney,  if  you  will  tell  os  lor 
what  puqKwe  you  r«ul  your  entries  over  again. 

Att.  Gen.  These  were  admitted  as  sons  of 
freemen.  We  read  them,  to  shew  a  difemt 
custom  Irom  what  you  have  laid.-^Read  Na- 
thaniel l4»her  the  son.  He  was  admitted, 
'  quia  filius  liberi  hominis/    Torn  to  ioL  176. 

Associate  reads: 

•*  Hastings,  u.  1613,  11  Jac.  1,  saMartii, 
hoc  anno,  came  Nathaniel  Lasher,  aon  of  Jamtf 
Lasher,  jurats  before  Mr.  Mayor  and  his  bre- 
thren, and  prayed  to  be  admitted  to  tbe  libertr 
and  freedom  of  this  town ;  and  was  adnutted, 
sworn,  kissed  the  right  cheek  of  Mr.  Mayor, 

*  more  solito,  pro  fine  6s.  Qd.  quia  fiEns  liben 

*  homipis,' "  &c. 

Att.  Gen.  Tom  to  fol.  179.  Read  Jobs 
Isted. 

Associate  reads : 

"Hastings,  ss.  1614.  *  Decimo  qoaito  dit 
<  hoe  anno,'  came  Joha  Isted,  and  cfsfed 
to  be  admitted  to  the  liberty  and  frec^dM  oC 
this  town ;  and  by  Mr.  Mayor  and  his  KWihrea 
was  admitted,  and  aironiy  uid  iuand  ijbe  ngbt 
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efaeek  of  Mr.  Miyor,  <  morefolito,  pro  fine  6s. 
^  8^.  doDtaxat,  quia  filios  est  liberi  hoioiiiis  hu- 
*  ju»Tilte.*" 

I.«ord  Hardwieke.  What  men  do  yoo  admit 
ther«? 

Uiu.  Gen.-  My  lord,  we  admit  men  as  the 
sons  of  freemen,  and  that  pay  6i.  Qd. — Now 
read  the  entry  of  the  3l8t  of  March,  1638,  of 
Ibe  admiasion  of  James  Batcher,  jutf. 

Serj.  £yre.  James  Batcher,  jun.  son  of  his 
^iher. 

Mr.  Strange.  That  is  jost  the  same  as  yon 
read  before. 

Serj.  SkUner,  Read  William  Lorell. 

Sir  T.  Ahney.  We  read  that. 

^ttocia/e  reads: 

««  Hastings,  u.  March  31,  1638, 14  Car.  1. 
At  this  court,  James  Batcher,  jun.  son  of  bis 
father,  a  freeman,  is  now  made  also  free,  for  his 
liQe  of  65.  Sif.  took  his  oath,  and  kissed  the 
mayor's  right  cheek,  more  ndito,**  &c. 

8eij.  Skinner,  1  belieTe  we  must  trouble  the 
doctor  once  more. 

Mt.  Gen,  Mn  Carlton,  you  told  me  you 
bad  lived  all  your  time  in  Hastings,  except 
about  fourteen  years ;  you  say  you  have  been 
at  their  elections;  pray,  who  has  the  right 
to  be  elected  a  freeman  of  this  borough  during 
your  time  P 

Carlton.  Those  whom  the  mayor  and  jurats 
please. 

Att.  Gen.  Has  not  the  eldest  son  of  a  free- 
man a  right  to  be  admitted  ? 

Carlton.  No ;  if  there  had  been  such  a  cus- 
tom, it  would  never  have  been  denied. 

Att.  Gen,  Did  yon  ever  know  any  body, 
that  was  an  eldest  son,  insist  on  this  right  P 

Carlton.  Yes ;  one  Evernden  insisted  on  it, 
and  was  rei\i8ed. 

Att.  Gen.  How  long  is  that  ago  ? 

Carlton.  It  was  l^for^  1  was  a  freeman, 
about  35  years  ago. 

Att.  Gen.  So  you  say  Evernden  demanded 
bis  freedom,  and  was  denied;  Oo  you  know 
this  of  your  own  knowledge  P 

Carlton.  1  have  heard  it,  but  do  not  know  it. 

Att.  Gen.  Who  have  you  beard  it  spoke  by  P 
Atb  the  perMns  dead  or  living  P 

Carlton.  I  have  heard  it  by  some  persons 
livings 

Att.  Gen.  Was  it  the  general  reputation  in 
the  town,  that  this  Evernden  had  no.  right  P 

Carlton.  Yes ;  he- was  looked  on  as  an  im- 
pudent lellow,  for  coming  and  demanding  it 

Att.  Gen.  Did  you  ever  know  any  body  ad- 
mitted upon  this  nffht  ? — Carlton.  No. 

Att.  Gen.  Howlong  have  you  been  a  jurat  P 

Carlton.  Ever  since  the  year. 1701. 

Alt.  Gen.  That  is  35  years  ago.  Did  ever 
any  body  before  this  Evernden  come  and  de« 
inand  to  be  admitted  as  an  eldest  son  P 

Carlton,  1  do  not  know  any  one. 

Ileij.  Barker.  Sil^poso  the  eUestson  of  a 
freenaan  apply  to  the  mayor  and  jurats  to  be 
admittcdi  aiia  thej  think  fit  to  admit  him ; 


how  do  the  corporation  proceed  on  that  occa- 
sion P 

Carlton.  They  apply  to  the  mayor  and  jurats 
separately  at  their  houses,  and  ask  that  favour 
or  them ;  and  if  they  consent,  then  they  come 
to  the  court'ball,  and  ask  it  of  them  again. 

Serj.  Parser.  What  follows  upon  that P 

Carlton.  Then  the  mayor  asks  the  gentle- 
men, if  they  consent,  and  are  satisfi^,  and 
whether  they  are  willing  the  person  should  be 
made  free ;  and  then  they  put  it  to  the  vote. 

Serj.  Barker.  Do  they  make  any  distinction 
between  the  eldest  and  youngest  sons  ? 

Carlton.  No ;  the  majority  determines  whe- 
ther the  man  shall  be  made  free  or  no. 

Serj.  Eyre.  If  any  other  person  applies  to 
be  made  free  who- is  not  a  son,  what  steps  do 
they  take  then  ?— Carlton,  Just  the  same. 

oeij.  Eyre.  You  are  the  eldest  son  of  a  free- 
man, are  you? 

Carlton.  Yes;  but  not  bom  within  the  town. 

Sir  T.  Abney.  Mr.  Cariton,  did  you  know 
John  GeeryP— Cor/ZoQ.  Yes. 

Sir  T.  Abney.  Was  not  he  admitted  to  the 
freedom  in  your  time  P — Carlton.  Yes. 

Sir  T.  Ahnev.  Was  not  he  the  eldest  son  of 
a  freeman  P—Car//on.  Yes. 

Sir  T.  Abney.  Did  you  know  John  Oliver, 
John  Chambers,  Benjamin  Stevens,  Philip 
Stevenson,  William  Shorter^  and  Jacob  Fant- 
\ey  T^Carlton.   Yes. 

Sir  T.  Abney.  Have  not  all  these  persons, 
been  admitted  in  yonr  time,  as  eldest  sons  P 

Carlton.  Not  because  they  were  eldest  sons, 
but  because  the  mayor  and  jurats  thought  tit 
to  admit  them. 

Sir  T.  Abney.  You  said  you  did  not  know, 
bnt  you  believed  Evernden  was  refused ;  pray, 
do  you  believe  or  fancy  any  other  person,  who 
was  an  eldest  son,  was  ever  refused  P 

Mr.  Strange.  Do  you  remember  Boy  kett  the 
dissenter,  that  applied  to  be  admitted  to  his 
freedom  P-p-Car/^on.  No. 

Mr.  Strange.  Do  you  know  no  enquiry 
made  by  the  town  clerk,  whether  he  was  the 
son  of  a  freeman,  or  not  P— CaW/on.  No. 

Mr.  Strange.  And  upon  admitting  freemen, 
you  say,  that  is  the  only  question  put  by  the 
mayor,  Gentlemen,  are  you  satisfied  P  and  if 
any  objects,  be  pots  it  to  the>ote  P 

Carlton.  Yes. 

Mr.  Manh.  Do  yoo  remember  Tho.  Level]  P 

Carlton.  Yes ;  be  was  mayor  several  times. 

Mr.  Marth.  Do  you  remember  Mr.  Walter, 
the  town  clerk  P — Carlton.  Yes. 

Mr.  Marsh.  How  long  is  it  since  be  was 
town  clerk  P 

Carlton.  Since  1  was  upon  the  bench. 

Mr.  Clarke.  Do  you  remember  nothing  of 
BoykettP— Cer/tofi.  No. 

Mr.  Clarke.   Nothing  of  his  being  refused  P 

Carlton.  No. 

Mr.  Clarke.  Call  Robert  Bartho!omew  again; 
(He  not  appearing.) 

Mark  BayUy  swora. 

Mfi  Marsh,  jLn  you  a  freeman  P 
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Bayley.  I  was  one,  and  am  disfnoclufed. 

S«>ij.  Skinner.  How  long:  have  yoa  known 
Hastioga? — BayUy,  Bveraincel  waaborn.    ^ 

Serj.  Parker,  How  old  are  yoa  P 

Bayky,  I  am  76  years  old. 

Att,  Gen.  How  ]ong  have  yoa  lired  there  P 

Boy  ley.  i  have  lired  there  all  mjT  time. 

Serj.  Skinner,  Yoa  have  been  a  jurat  there, 
Ifave  not  yon  P 

Bay  ley.   Yea,  six  Or  seven  years. 

Att.  Gen.  How  do  yon  make  freemen  P 

Bayley.  You  most  apply  to  the  mayor  and 
jurats,  and  desire  that  they  woald  please  to  let 
yoa  be  made  free.         % 

Serj.  Skinner.  Suppose  I  was  the  eldest  son 
of  a  freeman,  miirht  1  come  and  demand  to  be 
free?  "^ 

Bayley.  No ;  there  is  no  such  thing  as  de- 
manding it  without  the  consent  of  the  mayor 
and  jurats. 

Seij.  Parker.  When  you  oome  before  the, 
mayor  and  jurats,  does  the  mayor  pat  the  ques- 
tion, whether  the  person  shall  .be  admitted, 
or  nop 

Bayley,  He  says,  that  such^  man  desires  to 
be  made  free,  if  yon  think  fit  of  it. 

Serj.  Parker.  The  eldest  son  can  demand  it, 
if  he  thinks  fit,  cannot  hep 

Bayley.  No,  no ;  we  have  nothing  at  all  of 
an  eldest  son. 

Sir  T.  Abney.  Are  not  you  the  eldest  son  of 
a  freeman  P — Bayley,  No. 

Sir  T.  Abney.  How  long  have  yoa  been  a 
jarot  ? — Bayley.  Six  or  seven  years. 

Sir  T.  Abney.  How  loiig  have  you  been  a 
freeman  P — Bayley.  48  years  clear. 

Sir  T.  Abney.   What  profession  are  yoa  of  P 

Bayley.  1  am  a  seaman. 

l^ir  T.  Abney.  Pray,  Mr.  Bayley,  were  yon 
always  resident  in  the  borough  ?   bid  yoa  live 
there  all  your  life  P — Bayley.  Yes. 
'  Sir  T.  Abney.  What,  when  you  were  at  sea  P 

Bayley.  No,^but  at  all  times  when  I  was  not 
at  sea. 

Thomas  Caswell  sworn. 

Serj.  Eyre.  How  long  have  yon  known 
Hastings  p 

'  Camell.    1  was  bom  there,  and  have  lived 
there  almost  all  my  time. 

Serj.  Eyre.  Have  not  yoa  been  a  freeman 
^nd  a  Jurat  p-^Cosive^.  Yes. 

Serj.  Eyre.  Are  not  yon  disfranchised  P 

Caswell.  Yes,  I  am  now  disfranchised. 

Serj.  Eyre.  When  were  you  made  a  freeman  P 

CasTtell.  In  1717. 

Serj.  Eyre.  When  a  jurat  P 

Caswell.  In  1726. 

Serj.  Eyre.  Pray,  Mr.  Caswell,  how  do  they 
make  free  P 

Caswell.  When  1  was  made  free,  I  asked  the 
mayor  and  jurats,  although  I  was  the  eldest 
Bonof  afreemap. 

Serj.  Eyre.  Aoqurint  my  lord  and  the  jury, 
vhat  happened  on  your  applying  to  be  made 
free. 

CaswelL  I  applied  in  1717  to  the  a|ayorand 
jurats  for  their  good  will  to  make  me  fifee. 
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Is  there  any  difoaMS  WttHi 
an  eldest  son  and  another  in  making  fresf 

Caswell.  No  difference  at  all,  but  that  ae 
pays  half  the  fine,  and  the  other  the  wh^; 
but  the  consent  of  the  mayor  and  jaralsii^t 
same. 

Serj.  Eyre.  As  to  non-reaidenoa^  do  tW^ 
ever  make  any  persons  free,  who  are  not  ran 
dent  within  the  borough  P 

Coswell.  They  never  make  any  free,  but 
such  as  are  resident. 

Serj.  Eyre.  Has  any  person  a  rigj^t  to  hi 
made  free,  or  is  it  in  the  pleaaare  of  die  oorpo- 
ration  P 

Casweli.  It  is  entirely  in  the  pleasure  of  Ihc 
mayor  and  jurats. 

^rj*  Eyre.  A  man  by  jpurclia«Dg  a  free- 
hold, has  he  any  right  P — Caswell.  No. 

Att.  Gen.  Is  he  free  of  the  other  lour  CiafM 
Porta  f-^Caswtll.  No. 

Mr.  Strange.    Where  were  you  bon  ? 

Caswell.  At  Hastings.  My  father  was  i 
freeman  when  I  was  born,  and  many  years  be 
tbre.  That  ia  my  &ther's  copy.  (P^o4Q^ 
tog  it.) 

Mr.  Strange.  Did  you  take  op  your  freokn 
by  that  copy  P 

Caswell.  I  wiah  I  conld ;  1  ahould  bareliid 
it  sooner. 

Mr.  Strange.  How  old  were  yoa  wha  yw 
were  made  free  P 

Caswell.    I  was  twenty-six  years  oU. 

Mr.  Strange.  Did  yuu  ever  Know  an  ddot 
son  of  a  freeman  denied  ? 

Caswell.  No ;  but  it  is  in  the  breasts  of  the 
mayor  and  jurats,  whether  he  shall  be  free 
or  no. 

Mr.  Strange.  Waa  year  father  the  soa  of  a 
freeman  P — CaswelL  I  cannot  tell. 

Mr.  Strange.  How  comes  it  upon  yoar  &• 
ther's  admission  to  be  marked  the  day  be  vai 
bom  f'-Caswell.  It  is  the  time  I  was  bora. 

Mr.  Strange.  How  came  it  there  ? 

Caswell.  I  wrote  it  from  a  Bible  where  mj 
father  had  entered  it 

Mr.  Strange.  For  what  purpose  P 

Caswell.  1  wrote  it  down  now,  uponthii fOi' 
mens,  to  shew  how  old  I  was^ 

Mr.  Clarke.  What  is  the  di£rereBcekt««B 
the  fine  paid  by  freemen'a  bods,  when  yoa  so* 
admitteo,  and  now  P 

CaswMtll.  When  I  waa  admitted  it  wai  te  8<. 
andnowitisf{0<. 

Mr.  C^rAe.  How  long  hasat  been  SOt.' 

Caswell.  Twelve  or  fourteen  years. 

Mr.  Strange.  If  the  mayor  insisls  opos  lOi* 
yoa  pay  it  f^Caswell.  The  usage 'm6s.9i 

Mr.  Strang.  But  he  might  refuse  it  b0V* 

Caswell.    I  do  not  know. 

Mr.  Strange.  Snppooe  he  had  aiked  k> 
guineas  f 

CasmeU.    You  ask  foolish  qocstkNis. 

Mr.  Strange.  It  is  not  your  boansssHwl 
me  so. 

(htweU.  You  do  it  to  aggravate  your  caoK. 

Mr.  Strange.  1  aak  yoo,  ia  it  not  a  esrt«« 
for  the  ekiesc  son  to  bo  adoHttod,  apoa  ff^ 
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meh  reaflODible  bne  m  the  mayor  tbidk  think 
it? 

CasmeiL  No ;  all  the  castom  is,  that  6i.  Bd. 
it  pftid  by  sons,  and  13i.  4<^.  by  othen ;  and  now 
Uie  diatinctaon  ia  SOt. 

Mr.  Strange.  Do  you  know  any  inatance  of 
persoDs  admitted  for  a  fin^  of  f  Of .  ? 

CatmeU.  I  know  but  of  one  instance. 

Mr.  Strange,  So  yon  take  it,  no  peraon  has 
a  riffbt  to  be  made  firee  P 

Ca$»eil.  Not  without  the  consent  of  the 
■layor  and  jurats. 

William  Bourne  iwom. 

Serj.  Parker.  Do  yon  know  Hastings  ? 
Bourne.   Yes. 

8erj.  Parker,  How  long  hare  you  known  it  P 
Bourne,  Fifty-ei^ht  years. 
Serj.  Parker,    What  method  must  a  man 
take  to  be  admitted  a  freeman  of  Hastings  ? 

Bourne,  The  way  is  to  get  the  good  will  and 
liberty  of  the  mayor  and  jurats. 

Ser|.  Parker,  Supposing  an  eldest  son  ap- 
plies to  be  made  free,  does  he  apply  to  the 
msyor  and  jurats  in  the  same  manner  as  ano- 
ther? 

BourTie,  Yes,  he  must  make  the  same  ap- 
plicatioD. 

Alt,  Gen,  Has  he  any  right,  without  the 
leave  of  the  mayor  and  jurats? 

Bourne.  None  that  I  know  of. 

Ait.  Gen.  Were  vou  the  eldest  son  of  a  free- 
«un  ? — Bourne.  Yes.  I  was. 

AU.  Gen.  Did  yon  demam]  it  as  a  right  ? 

Bourne,  I  demanded  it  as  a  favour. 

Att.  Gen.  Had  you  any  right,  in  case  the 
mayor  and  jurats  had  refused  you  ? 

Bourne,  No. 

Serj.  Eyre.  Are  the  freeholders  within  the 
borough  made  free  P—Botirae.  Mo. 

Lord  Hardwkke.  Suppose  a  man  has  an  ea> 
tate,  and  lives  in  the  town. 

Bourne.  It  is  all  pne,  my  lord. 

Lord  Hardafieke.  Did  you  ever  know  one  of 
them  admitted  P— fisurne.  No. 

Att.  Gea.  Did  they  admit  yon  immediately 
ea  your  application  P  or  was  there  any  dispute, 
whether  you  shony  be  admitted  or  no  P 

Botfrae.  Yes;  it  was  two  or  three  court-days 
before  they  admitted  me ;  1  believe,  in  all,  about 
six  weeks. 

iMd  Hardwkke.  When  ware  you  admitted  P 

Bourne.  In  1701,  my  lord. 

Serj.  Skinner.  So  it  was  six  wedn  yon  was 
askugthisiavourP— Bcmme.  Thereabouts. 

Serj.  Skinner.  You  went  to  thehr  houses,  to 
•ik  leave  that  yon  might  be  free  P 

Bourne.  \m. 

Se^.  Skinner.  Is  it  the  castom  lor  any  aer- 

\  free  P 


inni  that  am  non-Msidaat  |o  he 

Bourne.  No. 

Serj.  Skinner.  Did  yon  ever  know  the  eldest 
■BO  of  a  frMiBan  refoaed  f — Boiirne.  No. 

Sery.  Skinner.  Nor  aay  others  ? 

Bonne.  Yes,  some. 

Seij.  Skinner.  Did  you  ever  know  any  de- 
nuditaaeldflitaoMp 
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Bovrtie.  tf  cannot  say. 

Mr.  Strange,  Do  9ot  yon  expect  to  be  mada 
free  again  P 

Att.  Gen.  .^e  expects  to  be  a  freeman  be* 
fore  your  client. 

Lord  Ilardmicke.  Were  you  ever  a  jurat  P 

Bourne.  No. 

Lord  Hardaicke,  Or  a  comaion-<:opncQ^ 
manf-r-Bourne.  No. 

Att,  Gen.  My  lord,  we  rest  it  here. 

Sir  T.  Abney.  My  lord,  1  hcg  leare  to  iron« 
ble  your  lordship  with  a  word  by  way  of 
reply;  and.  nofwithstaodiog  what  has  been 
offered  by  Ihe  gentlemen  of  the  other  sioe,  I 
agree,  that,  upon  the  Mandamus,  we  have 
laid  down  four  things  as  necessary  qualifica- 
tions for  claiming  a  freedom  in  this  borough : 

Xst,  That  he  must  be  an  eldest  son. 

2dly,    That  he  be  born  within  the  borongb. 

Sdly,  It  roust  be  after  the  admission  and 
swearing  of  his  father.    And, 

4thly,  It  must  be  upon  paying  a  reasooabia 
fine. 

And,  my  lord,  I  humbly  apprehend,  thai 
if  they  have  proved  that  any  other  of  the  sons, 
or  that  all  the  sons,  are  intituled  as  well  as  an 
eldest  son,  it  "will  not  at  all  affect  our  cus- 
tom :  or,  if  we  prove  our  custom  larger  tbao 
we  have  laid  it,  thai  it  will  not  at  all  impeach 
our  cusUMtt  or  claim  as  an  eUest  son. 

My  lord,  a  man  lays  a  cu^om,  that  he  baa 
a  right  of  commMo  for  sheep,  and  proves  the. 
right  to  be  for  horses,  cows,  and  sheep  too;' 
this  shall  not  im|»each  his  custom. 

And  therefore,  if  any  evidence  baa  bee* 
given  to  your  lordship  and  the  jury,  that  all 
the  sons  of  a  freeman  are  intituled  to  their 
freedoms,  then,  my  lord,  dfortiori^  theeldeH 
soir  in  intituled. 

Lord  Hardwieke.  It  is  laid  '  in  respect  there- 
of,' sir  Thomas  Aboey. 

Sir  T.  Abney.  My  lord,  I  humbly  appre- 
hend, those  words  relate  to  the  act  otthm 
father.  It  ia,  **  every  oerson,  bein^  the  eldest 
son  of  a  freenaa,  and  bom  within  the  said 
town  and  port,  alter  the  admission  and  swear* 
ing  of  his  father  into  the  place  and  office  of 
one  of  the  freemen  of  the  said  town  and  port,  ^ 
has  a  right,  in  rsspect  thereof.*' 

My  lord,  that,  in  common  understanding, 
cannot  be  ia  respect  of  his  being  bom  aa 
eldest  son,  but  in  respect  of  bis  father's  hewg 
sworn  and  admitted  a  freeman  at  the  time  S 
his  birth. 

Lord  Hardmieke.  Has  a  right  in  reapeet  of 
hia  being  born  after  his  father's  admission 
and  swearing. 

Sir  r.  Abney.  And,  my  lord,  the  Customal, 
to  make  oat  that  fact,  says,  '*  Uno  mode,  pec 
Natiritatem  infra  libertatem  suaro,  si  pater 
suns,  tempore  nativitatia  aus,  fuit  liber;"  If 
the  lather  was  a  freeman  at  the  time  of  the  aon'a 
birth,  then  be  u  to  be  made  frse. 

My  tord,  we  have  supported  tbiacnstam  ia 
the  strongest  manner,  by  forty  entries,  by  a 
great  aumhar  of  living  witaeases,  aad  by  their 
ofsfi  witneiKp»  CaMmal,  and  cmripi  too; 
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insomuch  that  one  Robert  Ef«mden  is  the 
9o]y  person  they  have  been  able  to  shew  that 
was  ever  refused. 

My  lord,  we  have  gone  so  Far  back  as  the 
jear  1588  with  onr  entries,  which,  we  humbly 
apprehend,  is  a  verv  strong  proOf  of  an  an- 
cient custom ;  we  nave  brought  it  down  to 
within  20  years  of  the  present  time ;  and,  in 
all  that  space,  they  have  not  been  able  to  shew 
one  instance  of  an  eldest  son  that  was  ever 
refased ;  and  the  entries  are  equally  full,  and 
have  abevrn  in  the  clearest  manner,  that  the 
eldest  son  of  a  freeman,  bom  within  ihe  bo- 
rough, aud  after  the  swearing  and  admission 
of  his  father,  was  always  admitted. 

My  lord,  as  to  what  fifr.  Attorney  says,  that 
the  rules  laid  down  in  the  Customai  as  to  the 
making  of  freemen,  that  these  are  qoaliOca- 
lions  rtither  than  rights,  and  that  we  have 
not  stateil  our  custom  properly,  and  are  gone 
ou  account  of  the  commorancy  ;  my  lora,  I 
do  admit,  that  if  the  witnesses  had  come  up 
to  that  point  of  commorancy,  we  must  have 
given  it  up. 

But,  my  lord,  I  'must  b^  leaTe  to  insist, 
that,  although  Mr.  Attorney  has  bestowed  so 
much  learning  and  time  upon  the  words  *'  nbi 
Gommoratur/'  to  shew  that  residence  aris^ 
from  the  Customai,  and  from  this  article, 
which  we  have  laid  down  as  the  foundation  of 
our  right ;  and  that  the  person  admitted  is  to 
4ake  an  oath  to  be  true  and  faithful  to  the  bo* 
rough  where  he  dwells ;  yet,  my  lord,  the 
woras  "  Possunt  Majores  et  Jorati,"  Sec.  not 
only  imply  a  right,  but  they  bespeak  a  aoali- 
,  fication :  and,  my  lord,  we  have  fully  shewn 
them  to  be  rights  that  were  never  con- 
tested. 

My  lord,  another  objection  that  has  been 
made  by  the  gentlemen  of  the  other  side,  is, 
that,  as  we  have  laid  it,  it  is  necessary  a  rea- 
sonable fine  should  be  paid  upon  the  admis- 
sion of  every  eldest  son ;  and  that  we  have 
given  evidence  only  of  a  fine  of  6$,  Qd.  and  that 
we  should  have  given  evidence  of  different 
fines  paid,  in  order  to  take  in  the  custom  a; 
we  have  laid  it.  But,  my  lord,  I  submit  it  to 
your  lordship  and  the  jury,  whether  the  sum 
required  is  unreasonable  or  no?  Is  this  sof 
Can  it  be  thought  so?  If  on  a  special  verdict  it 
were  to  be  found,  that  every  man  had  a  right 
upon  paying  6$.  Bd.  1  humbly  apprehend,  the 
quantity  of  the  sum  must  shew  that  it  is  a 
reasonable  fine. 

My  lord,  as  to  the  by-law  they  have  read, 
that,  if  any  freeman  depart  out  of  the  town 
for  a  year  and  a  day,  he  loses  his  freedom ; 
with  great  submission  to  your  lordship,  ]  ap- 
prehend it  is  not  at  all  applicable  to  the  pre- 
sent case.  It  does  not  say  one  word  of  what 
is  necessary  in  order  to  a  man's  being  elected 
a  freeman.  We  say,  that  in  order  to  be  ad- 
mitted a  freeman,  a  man  must  be  an  eldest 
son,  bom  within  the  borough  after  bis  father's 
freedom :  but  they  do  not  read  one  word  out  of 
this  by-law,  that  no  man  shall  be  elected  a 
lireemao,  unless  he  be  resident;  but  it  says, 
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that,  if  any  freennn  go  and  dwell  out  of  tiie 
town  for  a  year  and  a  day,  he  shall  for  tnt 
lose  his  freedom. 

And  as  to  their  living  witnesses,  tbey,  1 
humbly  apprehend,  will  hare  little  weiffat 
with  your  lordship  and  the  jury.  They  ve 
not  so  free  as  ours;  they  are  men  di^- 
chised  to  serve  a  particular  purpose.  It  ii  tnx, 
they  are  legal  wimesses ;  but  it  will  go  to 
their  credit,  and  the  jury  will  think  they  are 
under,  a  bias,  and  that  they  are  to  be  made  free 
again,  aud  therefore  are  prejudiced,  and  are 
determined  to  keep  the  borough  in  the  um 
narrow  hands  they  now  have  it.  Tbev  bare 
all  said,  that  none  but  the  mayor  and  janti 
can  give  a  right ;  and  that,  if  I  was  to  be  let 
into  the  freedom  to-morrow,  (as  Mr.  AttorwT 
told  you)  thei-e  is  no  right  but  at  the  will  vk 
pleasure  of  the  mayor  and  jurats  only.  Witb 
respect  to  one  of  the  jurats,  and  bis  ova 
rifj^ht,  Robert  Bartholomew,  it  will  havewdgbt 
with  the  jury,  that  he  is  disfranchised ;  mit 
much  greater,  to  prove  him  perjured,  wbidi 
we  shall  do  by  three  witnesses  of  nodoobted 
credit,  whom  we  shall  call  to  contradict  aU 
this  talk  that  be  tells  you,  that  there  is  ao 
such  thing  as  a  right  but  at  the  will  and  plea- 
sure of  the  mayor  and  jurats. 

Gentlemen,  w^  have  no  other  evideaoe  (s 
trooble  you  with,  but  to  contnulKt  Baiibolo- 
mew;  and  then,  gentlemen,  we  sbsll  leave 
it  upon  the  strength  of  the  case ;  and  we  make 
no  doubt,  but  you  will  be  of  opinion,  tbattbe 
phdntiff  has  an. undoubted  right,  and  there- 
fore  will  find  a  verdKt  for  him. 

Mr.  Broadway  sworn. 

Mr.  Strange,  Pray,  Mr.  Broadway,  do  m 
know  Robert  Bartholomew? — Broadway,  Yes, 

Mr.  Strange,  Had  you  any  discourse  witb 
him  about  the  right  of  freemen's  eldest  sooi? 

Broadway,  "^es;  I  was  in  eompsnyvith 
him  about  two  years  ago,  at  the  sign  of  tbe 
Bine  Anchor  in  Hastings ;  he  then  UM  me, 
that  the  eldest  sons  of  memen  had  a  rigbt  to 
be  admitted  to  their  freedoms. 

Mr.  Strange.  Did  he  say  any  tbiDg,  that 
they  must  come  cap-in-haod  to  toe  mayor  aotf 
jurats,  and  beg. the  favonr  that  they  wM 
please  to  admit  them  P 

Broadway,  No,  nothing  at  all  of  that 

Mr.  Strange.  Did  he  say  any  thing  fnrtbec 
about  the  right  of  eldest  sons  ? 

Broadway.  He  said,  he  oould  remember  tbe 
time  particularly  well,  when  they  were  ad- 
mitted without  any  dispute. 

Serj.  Parker.  Mr.  Barthotomew,  h  ^ 
true?  Were  you  at  the  Blue  AndioriaHBt- 
ings  with  Mr.  Broadway  P 

Bartholomew,  No,  there  is  no  soeb  agn  as 
Haatiogs. 

Sir  T,  Abney.  You  must  call  John  Saigat 

Att.  Gen,  Mr.  Broadway  says,  yeo  m 
him,  that  you  remembered  the  time  pu^ 
larly  wdl,  when  the  eldest  sona  were  adoittn 
without  any  dispute. 

Bartholomew.  I  never  tdd  him  to. 
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(Here  a  penon  who  wu  a|Km  the  paimel 
wkispered  tooneof  tbe  jarymeo.) 

Seij.  Skinner*  You  roust  not  talk  to  the 
jury :  arc  you  a  Hastings  man  ?  ■  No. 

Juryman.  He  is  upou  the  pannel. 

Serj.  Skinner,  Dm  he  say  any  thing  to  yon 
about  this  cause  f^Jun/mgn.  No. 

Att,  Gen.  Mr.  Bartholomew,  do  yon  re- 
member tli'at  you  said  so,  or  no  ? 

Bartholomew.  Last  summer  I  was  there  with 
Dodson  ;  but  I  never  heard  any  such  thing 
mentioned. 

Mr.  Martk,  How  came  you  to  tell  thetn, 
they  wanted  to  pry  into  the  corporation- 
secrets? 

Sir  T.  Abney.  Did  not  you  tell  him  yon  was 
admitted  upon  that  right  ? 

Bartholomew.    No. 

Sir  T.  Abney.  Who  is'that  person? 

Bartholomew,  The  minister  of  the  parish. 

Serj.  Skinner,  So  he  came  to  pump  you  ? 

Mr.  Marsh,  He  knows  he  told  them  so. 

Henry  Dodson  sworn. 

Mr.  Marth,  Mr.  Dodson,  was  you  at  Sar- 
gent's with  Robert  Bartholomew  ? 

Dodton,  Yes,  about  two  years  since. 

Mr.  Marthm  Was  Mr.  Broadway,  the  mi- 
nister of  the  parish,  there  ? 

Dodton,  Yes,  he  was  in  company  with  Bar- 
tholomew and  me. 

Mr.  Mmrth.  Pray,  what  was  the  conTetsa- 
tion  in  relation  to  the  right  jof  freemen  ? 

Dodton.  J  met  with  Mr.  Bartholomew  and 
Mr.  Broadway  at  Sargent's.  1  told  him,  the 
reason  of  our  meeting  was  to  enquire  of  him 
what  was  tbe  right  of  freemen's  sons.  He 
said,  that  tbe  eldest  sons  of  freemen  bad  an 
undoubted  right  to  claim  their  freedoms ;  and 
be  said,  that  formerly  he  had  been  requested 
to  take  up  bis  freedom,  but  that  he  had  refused 
it,  because  ia  war  time  the  freemen  were 
burtbened  with  taxes,  watching  and  working 
night  and  day;  but  ^at  afterwards  he  had 
thooght  proper  to  accept  of  it,  and  was  ad- 
mittni  for  a  bottle  of  wine.  He  said,  he  ap- 
plied to  tbe  mayor  aud  jurats,  and  was  ad- 
loitled. 

Mr.  Marth.  Did  you  say  any  thing  more  to 
biro? 

Dodion.  He  told  me  this ;  bnt  I  said  nothing 
to  him,  bat  took  a  memorandum  in  writing 
of  it.  * 

Mr.  Afars/i,  Did  he  tell  you  any  thing  more 
of  tbe  right. 

Dodwn,  He  said,  he  looked  upon  the  sods 
of  freemen  to  bare  a  right,  i 

Lord  Hardwicke.  Was  this  at  the  time 
Broadway  was  with  you  ? — Dodton.  Yes. 

Mr.  Marth.  Was  Bartholomew  sober  ? 

Dodton.  Yes ;  it  was  in  the  morning ;  he 
bad  drank  nothing  bnt  one  glass  of  wine. 

Seij.  Skinner.  Did  the  parson  go  with  you 
to  fiod  out  evidence?  You  was  tbe  attorney  ; 
did  the  parson  go  as  another  agent  to  find  out 
inorterjHieDca? 


A.D.  1736- 
.  Mark  Whales  sworn. 
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Mr.  Strange.  Mr.  Whales,  do  yon 
that  old  gentleman  P—TI'Aa/M.  Yes. 

Mr.  Strange.  Have  you  heard  him  make 
any  declaration  concerning  the  right  of  an 
eldest  son  to  he  free? 

Whales.  About  19  years  ago,  he  said  that 
the  sens  of  freemen  had  a  right. 

Mr.  Strange.  Did  you  never  hear  him  talk 
about  an  eldest  son  ? 

Whales.  1  do  not  remember. 

I/>rd  Hardwicke.  That  variance  of  tbe  fine, 
I  wish  you  would  apply  yourself  to  that  point, 
Mr.  Strange.  The  admission  seems  to  have 
been  iipon  a  certain  fine,  6s.  3d. 

Mr.  Strange.  May  it  please  your  lordship, 
and  you  gentlemen  of  thejary ;  you  have  heard 
a  very  long  evidence ;  and  as  the  gentlemen  of 
tbe  other  side  have  been  pretty  minute  in  their 
objections,  it  will  be  proper  lor  me  as  shortly  as 
I  can  to  reply  to  them. 

And,  my  lord,  the  chief  thing  the  defendants 
contend  for  is,  that  t^ere  is  no  such  thing  as  a 
right  to  a  freedom  in  this  borough  ;  and  that, 
though  the  electing  members  to  represent  them 
in  parliament  be  one  of  the  principal  privileges 
of  every  freeman,  ^et  that  there  is  no  person 
-whatsoever  has  a  nght  to  come  and  claim  tbe 
'  consuetude  rrgni ;'  but  tbe  mayor  and  jurats 
may  at  their  pleasure  chuse  members  to  re- 
present this  borough  in  parliapent,  and  confine 
the  election  in  their  own  haniM,  and  mav  clinse ' 
them  when,  and  in  what  manner,  and  what 
persons  they  please. 

But,  my  lord,  to  support  this  right,  they 
should  have  laid  their  finger  upon  something 
that  would  have  intitiited  them  to  this  right ; 
and  yet  they  have  shewn  no  circumstance  upon 
the  face  of  the  earth  that  can  possibly  entitle 
them  to  it. 

My  lord,  there  is  no  corporation  in  England, 
hut  where  if  a  man  serves  an  apprenticeship, 
he  has,  by  that  apprenticeship,  a  right  Uk  his 
freedom,  and  the  sons  of  freemen  have  a  right 
to  come  and  demand  their  freedom.  But  here, 
my  lord,  according  to  their  account  of  the  mat- 
ter, in  no  shape  or  sort  you  can  ever  acquire  a 
right :  a  roost  extraordinary  privilege  indeed 
and,  my  lord,  ,1  would  beff  leave  to  make  this 
observation,  that,  as  they  began  with  attacking 
what  sir  Thomas  Abney  set  out  witli,  the  an- 
cient Customal ;  so  it  appears,  they  have  treated 
it  in  a  ludicrous  manner,  and  with  no  regard  at 
all.  They  tell  us  it  is  bound  up  with  a  great 
many  miscelhmeons  papers  of  no  use,  and  there- 
fore it  can  have  no  authority.  And,  my  lord,i 
this  observation  wouM  have  been  material,  if  it 
bad  come  out  of  our  custody ;  for  then  we 
should  have  shewn  why  it  kept  no  better  com- 
pany. But,  as  it  comes  out  of  their  own  cus- 
tody, can  we  oblige  them  to  keep  theur  o«rn 
book  better  than  they  have  thooght  fit  to  keep 
it?  Besides,  mv  lord,  it  goes  equally  to  their 
own  book  which  they  have  produced  ;  it  is 
made  np  in  the  same  miscellaneous  manner 
as  ours  is ;   and  therefore  this  otjection  i«  as 
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•troag  ttgaiast  tbe  authority  of  tliar  book  m' 
oars. 

But,  ny  lord,  I  snbmit  it  to  your  lordtbip, 
that  there  is  no  foondotioftat  all  toquarrti  opon 
tbisMooant. 

Suppose  it  had  been  found  loose,  iu  no  com* 
pany  at  ali,  and  without  any  eover ;  is  it  tbe 
worse,  if  it  bad  been  loose,  for  being  stitched  ? 
It  rather  argues  it  to  be  a  book  of  great  autho- 
rity, sfwi  that  this  was  done  to  preserve  it ;/  be- 
cause, whilst  it  layabout  loose,  it  was  liable  to 
decay ;  and  in  order  to  preserve  it,  il  was 
thought  proper  to  bind  it  up. 

My  lord,  they  aay  further,  it  would  hare 
been  material,  if  it  had  been  bound  up  with  an- 
cient charters  and  records  of  the  corporation  : 
my  lord,  I  looked  at  it,  and  saw  that  the  very 
charters  tltenseUee  are  bound  op  with  it. 

My  lord,  they  tell  us^  this  Cnstoma),  produced 
by  them,  haa  not  at  all  left  it  clear,  that  the 
eldest  8<tne  of  freemen  ha? e  a  right ;  and  they 
say,  that  whatever  our  Costomal  may  prove, 
that  our  entries,  which  have  been  read,  are  no 
proof  of  any  right  ;*  they  pray  to  be  admitted, 
•ad  therefore  they  have  no  right 

But,  my  lord,  I  beg  leave  to  observe,  that  it  is 
not  a  phrase  that  runs  through  all  the  entries : 
in  some  of  them,  they  are  admitted  upon  their 
instantly  requiring  it ;  iu  others,  it  its  $ecundum 
eontuetudinem. 

But,  my  lord,  suppose  it  was  so  in  aH  the 
entries,  it  is  the  common  form  of  them,  and 
of  tbe  admission  of  all  the  copyholders  in 
|£ngland. 

Lord  Hdrdwicke.  You  need  not  labour  that, 
Mr.  Strange. 

Mr.  Strange,  My  lord^  they  say,  there  is  a 
circumstance  of  our  proof,  which  we  have  en- 
tirely failed  in,  and  wnich  they  would  prove  for 
us,  or  that  tbey  shall  help  it  ont ;  and  that  is, 
that  the  party  in  to  be  commorant  within  tbe 
borough :  and  to  prove  this,  they  have  read  a 
by-law,  that  says  not  one  word  tliat  he  is  to  be 
commorant ;  but  that,  if  a  bmo  goes  out  of  the 
town  for  a  year  and  a  diy,  he  shaU  lose  hts 
freedom.  . 

But,  my  lord,  1  humbly  apprehend,  that  a 
new  by-law,  that  appears  before  your  lordship 
and  the  jury  to  have  been  made  but  a  year  and 
half,  and  contradicts  an  old  custom,  ia  the 
strongest  evidence  in  tbe  world,  that  it  was  the 
custom  till  the  by-law  was  made. 

To  what  purpose  else  was  the  by-law  made  ? 
They  had  better  have  rested  it  upon  the  ge- 
neral consent,  than  have  introduced  a  new 
bye-law,  which,  upon  the  face  of  it,  appears  to 
contnadict  an  old  custom. 

My  ford,  Mr.  Attorney,  I  think,  was  pleased 
to  admit,  that  there  must  be  a  Cnstomai;  and 
that,  taking  this  for  evidence  of  the  matters  in 
dispute,  and  so  far  as  it  is  an  authority,  it  says, 
that  the  comers  in  per  empthnem  must  have 
been  commorant  within  tbe  borough  a  year  and 
a  day ;  and  he  says,  the  reason  of*  this  is,  that 
they  should  have  some  knowledge  of  the  af- 
fairs of  the  borough  before  tbey  are  made  free 
of  it. 
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Bat|  my  lord,  this  commoffmcy  ti  tstcn. 
fined  to  the  comers  in  per  empimuem.  IW 
words  of  the  S9th  Article  are,  ••  £t  Dolknfiit 
liber  per  Emptionem,  quousque  in  Porto  vd 
Membro,  ubi  libertatem  desiderat,  per  ubqib 
annum  et  unam  diem  permannt,  el  li  beoe  (t 
honeste  habuerit,''  &c.  To  whatendshoiiUit 
be  put,  that  a  man  who  comes  into  the  fm- 
dom  per  emptionem  should  be  resident  ayw 
and  a  day  ? 

Lord  Hardwicke,  It  infers  nothing  one  viy 
or  other. 

Mr.  Strange,  But  one  bom  ont  of  tbe  tsvn, 
and  bred  out  of  the  borough,  it  is  not  nfcmvj 
for  him  to  be  resident,  if  the  mayor  aod  jonti 
please  to  admit  him ;  and  yet  eveiy  ose  hm 
m  the  town,  though  he  be  the  son  of  a  free< 
man,  must  undergo  the  same  ezperimeot  by 
being  resident. 

My  lord,  the  d4th  Article,  as  to  Ibe  vank 
ubi  commoratur^  it  is  only  a  part  of  tbe  oiifa 
every  freeman  is  to  take  upon  his  admissifio, 
*<  That  be  will  be  good  and  faithful  to  thekisg 
of  England  and  his  heirs,  and  that  he  will  e^ 
serve  the  statutes  of  the  five  ports,  and  e»e. 
cially  of  that  port  where  he  residies."  kvi  it 
is  not  to  be  inferred  from  thence,  tfaatitl^ 
time  of  his  admission  he  must  be  coaBorat, 
but  that  he  will  observe  the  slartot«  of  the  fe- 
rooffh,  end  consult  the  good  of  it. 

my  lord,  I  do  not  apprehend,  that  by  tbe 
38th  Article,  a  man,  by  beinig  free  of  oae  port, 
is  intituled  to  his  IVeedom  m  all  the  ether  pnti 
The  words  are,  **  £t  ipsr  qui  sunt  ia  oanftB 
et  singulis  formis  pnodictis  focti  hberi  io  aiiqni 
Portu  sive  Membro,  habeant  I'dieHatna  €(n$o^ 
tarn  in  omnibus  aliis  Porttbus :"  i.  e.  At  a 
member  of  one  of  the  ports,  he  shall  hart  the 
general  liberty  belongmg  to  them,  but  astlha 
he  sbaH  he  a  member  of  all  die  five  poiti. 

My  Ion),  as  to  the  words « in  icspeottboni;' 
they  insist,  that  as  we  have  laid  it,  thej  eirio^ 
all  persons  from  being  intitoM  teaoyfifw^ 
but  the  eldest  sons  of  tieemen. 

But  I  submit  it  to  your  lerdshtp,  tbat  isib 
the  Mandamus  other  circamstanocs  areafta^ 
wards  mentioned,  that  those  words  *  io  m^ 
thereof,*  are  to  be  reforred  to  the  lastaoteee^ 
words,  to  the  freeman's  beio^  bomwilbistbe 
liberty,  and  at^er  the  admission  and  swwng 
of  his  father :  and  unless  something  be  broogn 
to  make  it  improper  to  refer  it  to  tbee,  1 
submit  it  to  your  lordship,  whether  it  wmua 
a  right  have  the  consequence  they  confev 
for. 

My  lord,  tbe  Mandamus  says,  that  l*»*.*"J 
son  is  intituled  ;  but  th'is  is  net  an  exdoMi  w  - 
the  other  sons:   for,  if  all  my  sons  ans<>- 
tnled  to  their  freedoms^  then  my  cblet  ns 
most  certainly  is. 

If  it  had  been  a  question,  whetbw  tO  w 
sons  of  a  fieemao  were  intituled  f  andapw 
face  of  the  thing,  tbe  man  sets  oot  oah  tW"» 
was  the  eldest  son;  he  would  not  ^w^^ 
custom  ;  because  it  would  have  leqeiwd  v^ 
proof:  bat,  if  he  had  been  tbe  y«««fJ2 
he  must  have  said  that  all  the  sods«ioii»>^ 
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9mA  tliere  moft  have  bee  d  an  afercnent,  to 
make  \i  sqaare  with  our  case.  They  have  not 
read  above  one  ealry  of  the  youngest  sods  of 
freemen.  If  we  had  laid  it  more  confined,  we 
might  have  failed  upon  the  proof:  but  as  the 
proof  has  i^me  out,  it  would  hare  been  enough 
to  have  said  be  wasji/iui  of  a  freeman. 

Vky  lord,  I  ba?e  but  one  thing  more  to  trou- 
ble your  lordship  with  :  the  gentlemen  of  the 
other  side  insist,  that  a  previous  application  to 
the  mayor  and  jurats  is  necessary  in  order  to  a 
man's  being  made  free  ;  and  they  infer  from 
thence,  that  it  is  not  right,  but  mere  favour  in 
the  mayor  and  jurats.  £ven  where  a  man  has 
the  most  indisputable  right  in  the  world,  by 
servitude,  he  must  produce  and  prove  bis  io  • 
dentures,  and  his  master  certifies  that  he  has 
served  an  a|>prenticeship  faithfully  ;  yet  even 
in  this  case,  according  to  them,  the  mayor  says 
to  the  jurats.  Gentlemen,  are  you  satisfied  f 
and  if  they  are,  they  admit  him. 

But,  my  lord,  it  does  not  at  all  follow,  that, 
because  their  opinion  is  to  be  taken  as  to.  the 
admission,  that  therefore  they  have  a  right  to 
refuse  an  apprentice,  who  has  by  servitude  ac- 
quired a  right  to  his  freedom  ;  but  only  whe- 
ther they  shall  admit  him  as  he  states  his 
case. 

My  lord,  having  troubled  your  lordship  so 
long,  1  will  beg  leave  onlv  to  say  one  word 
more  as  to  the  tine  uf  6«.  8a. 

They  object  to  us,  that  we  laid  it  as  part  of 
the  custom,  that  the  eldest  sou  is  to  be  ad- 
mitted on  paying  a  reasonable  fine,  and  that 
it  comes  out  to  be  a  fine  certain.  But  1  sub> 
mit  it  to  your  lordship,  that  fii.  8if.  is  a  rea« 
^naUe  fine  ;  the  sum  is  reasonable ;  and  that 
the  Goostant  payment  of  it  upon  everv  admia- 
aion  ia  an  evidence  what  is  a  reasonable  fine : 
And  1  rely  oa  those  iastances  we  have  read, 
that  that  is  the  reasonable  fine ;  and  they  are 
brought  only  to  warrant  that  there  is  a  rea- 
sonable fine  to  be  taken ;  and  that  therefore 
we  are  not  wrong  in  saving,  we  have  a  right 
upon  paying  a  reasonable  fine.  If  we  had 
laid  itio  have  been  a|ioii  a  fine  certain,  they 
would  have  obiecled  it  to  us,  and  thejr  would 
have  shewn,  that  at  onetime  a  pipe  of  wine  was 
the  fine;  and  at  another  time  SOf.  was  the 
fine ;  and  therelbre  it  would  have  been  dan- 
gerous to  have  hud  6<.  8if.  to  be  a  certain  fine. 
\jxA  Hardwkke,  You  have  shewed  no  evi- 
dence,  Mr.  Strange,  that  it  has  ever  been  va- 
ried. 

Mt.Strangt.  They  have  taken  fis.  8</.  al« 
wave  upon  w  admission  of  sons. 

Lord  Hardwiche.  One  of  the  witnesses  says, 
BOW  the  fine  as  a  freeman'a  son  is  90«. 

Mr.  Strange.  That,  my  lord,  is  a  reasonable 
fine,  and  no  certain  sum.  That  in  a  chnrch- 
lease  was  a  reasonable  fine  at  one  time,  which 
is  not  so  DOW ;  and  the  corporation  think  that 
SOt.  now  is  not  more  than  fii.  8i.  was  for- 
merly. 

My   tord,  we  therefore  submit  it  to  your 
lordship,  upon  the  circumstances  of  this  case, 
that  we  have  fiilly  provad  our  issue :  cape- 
VOL.  XVII.  • 
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dally  as  they  have  not  shewn  who  is  intituled 
to  a  freedom  within  this  borough. 

Lord  llarduicke.  It  will  be  proper  to  con- 
sider, bow  much  of  this  ought  to  he  left  to  the 
jury.  Thus  much  is  fact,  and  that  they  must 
enquire  of: 

First,  Whether  it  appears  from  the  evident, 
tliat  there  is  any  custoo^  within  the  borough, 
that  the  eldest  son  of  a  freenian,  born  after  the 
admission  and  swearing  of  his  futher,  has  a 
right  ?  1  think  the  words  *  in  respect  thereof  are 
answered  ;  the  confining  it  *  in  respect  thereof' 
must  refer  to  the  two  qualifications,  that  of  be- 
ing born  within  the  borough,  and  after  the  fa- 
ther's freedom.  1  think  it  is  no  objection,  that 
they  have  proved  the  right  for  all  the  sons : 

For,  as  Sir  Tbumas  Abney  insisted,  if  a 
mad  has  a  right  of  common,  and  lays  it  for 
sheep,  and  proves  he  has  a  right  for  sheep, 
cows,  and  horses  too,  he  shall  prevail ;  ami 
that  f  think  the  same  with  the  present  case  ^ 
for  the  custom's  extending  to  other  persona 
does  not  prove  this  bad,  because  laid  more  con- 
fined. The  jury  therefore  must  determine, 
whether  there  be  any  custom  within  the  bo- 
rough for  an  eldest  son  to  be  free. 

Secondly,  Then  they  must  enquire,  whether 
being  born  within  the  town,  after  his  father 
was  made  free,  be  necessary  qualifications  of 
the  custom,  or  not?  For  you  have  laid  the 
right  ta  rise  from  thence.  That  was  not  ne- 
cessary, but  that  vou  have  laid  it  so. 

Thirdly,  it  wul  be  necessary  for  the  jury 
next  to  consider,  if  they  believe  reaianca  to  lie 
another  necessary  qualification? 

If  the  jury  bie  of  opinion,  that  either  of 
these  two  qualifications,  of  being  born  within 
the  town,  or  after  the  father  was  made  free, 
are  necessary  ;  or  that  that  point  commoraney 
is  not  necessary ;  then  they  must  fiud  a  ver- 
dict for  the  plamtiflT. 

But,  if  they  should  be  of  opinion  that  the 
two  former  are  not  essential  qualifications,  aad 
the  last  is  neoenary ;  then  they  must  find  for 
•the  defendants ;  and  in  that  case  that  point 
oHust  be  saved. 

The  pomt  of  laying  a  reasonable  fine  must  be 
saved,  if  the  jury  find  a  verdict  for  the  plaiutiff*. 

I  own,  I  am  not  satisfied:  What  Mr.  At- 
torney General  said,  that  there  is  great  dif- 
ference between  a  reasonable  fine  and  a  fine 
certain,  has  weight  m  it. 

A  reaaooable  fine  is  such  as  the  law  will 
judge  to  be  so ;  the  general  iisage  of  the  king- 
dom is,  that  it  shall  not  exceed  two  years  and  a 
balfs  reiit.  But  what  a  reasonalile  fine  is, 
and  who  shall  ha  the  jud^pe  of  it,  the  law  has  es- 
tablished no  mle :  And  if  so,  the  question  will 
be.  Whether  the  jury  ahould  find  that  the  rea- 
sonableness ii  to  be  judged  of  by  the  pro- 
portion of  the  sum  f  and  that  point  to  be  re- 
served for  the  determination  of  the  Court, 
Whether  there  be  a  variance  from  the  fine 
laid  in  the  issue  ? 

If  the  jury  find  for  the  plaintifr,  there  must 
be  a  mle  lor  the  Poatea  to  stay ;  and  that  point 
to  be  saved,  for  the  opinion  oflhe  Court. 
3N 
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Mr.  Marsh.  In  laying  the  evidence  before 
th(>  Courts  my  lord,  their  own  witnesses  seid, 
tlint  fourteen  years  ago  there  was  a  fine  of  90s. 
paid. 

Att.  Gen.  There  is  bat  one  instance,  and 
that  was  in  17S0. 

Mr.  Strange.  We  take  it,  Mr.  Attorney, 
upon  your  own  witnesses  evidence. 

Lord  Uardwicke.  He  did  not  say  how  nnany 
instances. 

Att.  Gen.  My  lord,  be  said  one  instance, 
and  no  more. 

Lord  Hurdwkke.  The  books  oogbt  to  be  look- 
ed o\^er  for  tbis  pnrpnse.  I  apprehend  yon  would 
havesbc'vvn  instances  where  there  had  been  a 
Tariance  oC  the  fine.  Call  thai  witness  ag^ain : 
It  was  Thoriias  Caswell.-^Mr.  Caswel),  you 
roetitr>ned  (he  tine  now  taken  to  be  20ff. 

Caswtfl  Y*«,  my  lord. 

Lonl  Hardwicke,  How  many  instances  do 
you  know  of  20s.  taken  for  the  fine  ? 

Caswtll.  But  ode,  my  lord  ;  it  is  Mr.  Hall. 

Mr.  Strange.  Why  did  yon  say,  that  for 
•bout  tourteeu  years  80s  had  been  taken  ? 

Caswell  I  Miid,  for  about  nine  or  ten  years 
90s.  had  been  taken ;  but  it  was  always  6s.  Qd, 
besides. 

Mr.  Strange.  Yon  are  disfranchised,  are  yon 
not?— Cas«re//.'Yes. 

Mr.  Strange.  Were  you  not  a  little  while 
ago? — Caswell.  Yes. 

Lord  Hardwkke.  I  will  not  have  another 
extniination  of  the  witnesses. 

Mr  Strange.  My  lord,  I  only  asked  him 
what  thev  asked  me. 

Att  Gen  Vi  hat  was  that  ? 

Mr.  Strange.  Nothing  at  all. 

Mr.  Marsh.  Whatdovou  know  of  the  others 
who  were  admitted  ?  What  did  they  pay  f 

Lord  Hardwicke.  Gentlenien  of  the  jury. 
This  is  a  writ  of  Mandamus,  brought  by  the 
plaintiff  Henry  Mo(»re  to  require  the  defend- 
ants, the  mayor,  jurats  and  commonalty  of  the 
town  and  port  of  Hastings,  to  admit  him  into 
the  place  and  office  of  one  of  the  freemen  of 
that  town :  And  the  writ  seta  forth,  that  the 
pUiutiif  is  the  eldest  son  of  a  freeman,  born 
i^ithia  the  town  after  the  admission  and  swear- 
ing nf  his  father ;  and  has  a  right,  in  respect 
thereof,  and  also  upou  paying  a  reasonable 
fine,  to  be  admitted  a  freeman  of  the  town. 

And,  4;eiulemen,  the  matter  comes  to  this 
issue,  whetlier  time  out  of  mind  there  has  been 
is  cu8toii>,  that  every  person,  being  the  eldest 
ftouof  a  freeman,  bum  within  the  town,  at>er 
the  adnif8:»i<)n  and  shearing  of  his  father  into 
the  place  and  office  of  one  of  the  freemen  of 
the  said  town  and  port,  has  a  right,  in  respect 
thereof,  and  also  upon 'paying  a  reasonable 
fine,  io  be  admitted  into  the  place  and  office  of 
one  of  the  freemen  of  the  said  town  and  port  ? 

That,  gentlemen,  is  the  issue  you  are  to  try ; 
and  y6u  have,  ho  doubt,  observed  on  what 
points  tbis  question  turns. 

It  apj»ears,that  Hastings  is  one  of  the  Cinque 
Ports,  and  ii  is  besides  a  corporation. 

Gentlemen,  the  point  insisted  on  by  the 
pUiotiiTa  oounseli  and  the  finrt  thing  produced 


la  be  oomdered  by  you,  is  a  book  ooasiaiiiig  sf 
various  parts:  one  of  the  parts  is  a  Custoanl 
of  the  town  of  Hastings,  tranahrted  out  of  Litio 
into  English, — in  an  old  band,— of  what  an* 
tbority  is  not  certain. 

At  last  it  comes  to  this,  that  ia  the  book  ip. 
pears  lo  be  an  ancient  entry  of  tlieCuslonMief 
the  five  ports  aiid  their  membera,  the  tisie 
whereof  the  meaiory  of  nan  is  not  to  the  cob* 
trarv. 

rrom  what  aothorit^  it  conoeo,  is  not  cer« 
tain ;  but  it  ia  an  ancient  book  of  the  tows, 
and  kept  among  the  reoorda  Af  the  corpon. 
tion  ;  and  the  entry  ia  in  tbia  book.  Tbov 
are  several  other  papers  bonnd  op  with  it; 
leases,  the  rental  of  an  estate,  a  copy  of  i 
mortgage,  and  some  other  things. 

But  that  does  not  take  off  mm  the  creAt 
of  it,  if  it  has  any  credit  in  itself;  for  the 
town'dcrk  mijght  bind  up  what  be  thoaght  fit 
with  it. 

Gentlemen,  the  entry  relied  on  for  the  phiA- 
tiflfisthis: 

'  Concerning  the  making  of  freemen  in  the 
Cinque  Ports  and  their  members :' 

"  The  mayor  and  jurats,  the  bailiiis  sod 
jurats,  in  every  town  and  port  where  there  is  a 
msyor  and  a  bailiff,  may  receive  and  make 
freemen  three  wajra : 

1st,  "  Per  Nativitatem  infra  libertatnaaoas, 
si  pater  sutn,  tempore  nattvitatis  sues,  fiut liber." 

By  birth  within  their  fdierty,  if  his  father,  at 
th6  time  of  his  birth,  waa  a  freeooan. 

Another  way  is  by  a  freehold  purebsse. 

And  the  third  way  ia  by  buying  a  fieedoio. 

And  it  goes  on  and  says,  *«  Ami  it  is  to  \^ 
observed,  no  man  shall  enjoy  the  fineedom  of 
any  of  the  ports,  unless  he  take  an  oatb  to  be 
ffood  aod  faithful,  to  the  end  of  bia  life,totbe 
king  of  England  and  his  heirs  ;  and  to  roaio* 
tain  the  liberties  of  the  Cinque  Pbrls,  and 
especially  of  that  port  where  be  is  conimoraot; 
that  he  will  be  obedient  to  the  mayor  and  jun»; 
that  he  will  pay  scot  and  lot,  &c.  that  he  will 
not  do  any  thing  to  the  reproach  of  the  oavw, 
bailiff,  and  jurats  where  he  is  commoraiit,  but 
give  notice  to  them." 

And  there  vrem  other  clauses  read ;  sodooe 
of  them  is,  *<  That  they  who  are  msde  free 
in  this  form  in  one  of  the  ports,  shall  enj^f 
the  accustomed  freedom  in  all  tlie  other  fwits.'^ 

And  there  ia  another  clause,  <•  That  oo  dhb 
to  be  made  free  by  redemption,  shall  be  id     i 
mitted  into  the  fireedom,  tilt  he  has  dwell  in  (be    | 
borough  by  the  space  of  one  year  and  a  dai." 

These,  gentlemen,  are  the  entries  rdiedw 
by  the  plaintiff.  After  reading  these  eau1f<> 
the  counsel  for  the  defendants  objected,  that  1^  I 
was  not  a  particular  Customal  of  Hasdngs,  vA 
therefore  not  00 -conclusive.  But  HastiofSia 
the  Mandamus  is  suggested  to  be  one  of  ue 
five  ports. 

Gentlemen,  they  have  given  evidence  of  tbiw     | 
different  spectea  of  persons  admitted  under  tbs 

The  first  is,  where  peisons  were  aAnitttd 
as  eldest  sons  of  freemen/  born  wHbia  ibe 
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borough,  and  after  ibe  swearing  and  admisaion 
of  the  lather.     ' 

The  next  is,  where  the  admissiou  has  been 
of  eldeatsooa,  bom  within  the  borough  ;  but  it 
does  not  appear  whether  before  or  after  the 
admissioD  of  the  father.    Aod, 

The  third  species,  of  persons  who  were  ad- 
inilted  as  the  sons  of  freemen  in  general ;  but 
they  baf  e  not  shewn  tluit  tliey  were  bom  in 
the  town,  ur  sHer  the  fatner's  freedom. 

As  to  the  first  species  of  persons,  who  were 
admitted  as  eldest  sons  of  freemen,  bora  within 
the  towu,  afler  the  admission  and  swearing  of 
the  father;  1  think  they  read  in  number 
eteven  instances:  I  need  not  repeat  them. 
The  first  is  Jeremiah  Bryharo,  admitted  the 
12th  of  James  the  1st,  anno  J6U ;  tlie  last  was 
Benjamin  Medhucstji  the  0th  of  May,  1731. 

The  next  species  is  of  eldest  sons  admitted, 
and  naeotion  is  made  in  the  entriea  that  they 
are  eldest  sons:  hot  it  is  not  clear,  whether 
they  wece  bora  before  or  after  the  ftither's 
freedom ;  but  it  appears  they  were  bora  in 
the  town*  They  are  in  number  fourteen. 
They  begin  the  7th  of  May,  1608;  and  the 
last  mstanoe  of  them  is  the  31st  of  Nov.  1678. 

The  third  species  is  of  admissions  of  persons, 
mentioning  them  generally  as  the  sons  of  free* 
men,  without  distin^ishing  between  the  eldest 
and  other  sous ;  but  it  does  net  appear,  whether 
they  were  bora  in  the  town,  or  alier  their  fa- 
thers becsme  free.  They  are  in  no mber  twenty . 
8o  that  the  entries  they  have  read  are  in  all 
forty -five,  under  the  several  species  I  have 
mentioned  to  you. 

Gentlemen,  after  reading  these  entries,  to 
shew  that  such  persons  have  been  admitted, 
mentiootng  them  as  eldest  sons,  or  soiw,  the 
fine  that  Ms  been  taken  upon  their  admissions 
appear*  to  be  6s.  8(2.  in  all  they  have  read ; 
and  at  the  same  time  other  persons  were  ad- 
mitted with  them,  but  in  the  entries  notice  is 
not  taken  of  them  as  sens  of  freemen ;  and  as 
to  them,  the  fine  is  1S<.  Ad. 

Gentlemen,  besides  these  entries,  they  have 
called  several  living  witnesses. 

The  first  is  Robort  Evernden.  He  says,  he' 
is  sixty-siz  yean  old,  and  has  lived  in  Hastings 
fifty  years.  Etesays,  be  has  heard  ThooMs 
Moore,  an  old  jurat,  say,  that  the  eldest  sons 
of  freemen  had  a  right,  and  that  the  usual  fine 
paid  upon  the  admission  of  an  eldest  son  is  6t, 
8(/.  and  that  he  baa  also  heard  John  Moore, 
another  jurat,  ssy  the  same  thing.  He  says, 
they  are  both  dead,  and  that  John  has  been 
dead  abott  ien  or  twelve  years.  He  ssys  no- 
tbmg  about  the  qualification  of  residence,  or 
being  bora  in  the  town  afWr  the  fteedom  of  the 
frther. 

The  next  witness  they  call  ia  John  Conseos* 
He  says,  he  is  sixty  years  old,  and  that  he  al« 
ways  nndentood,  and  has  heard  several  andbnt 
'!  eldest  son  of  a  freeman  had 
ter;  and  takes  it, 
\  free  before  the  birth  of 
the  son.    He  saya,  he  heard  both  Thomas  ami 
John  BisQM  any  the  eMm  son  had  n  right. 


ways  uoociawiww,  ano  di 
people  ssy,  that  the  elde 
sright  by  bis  ftther's 
that  the  Ihther  must  be 


and  nerer  heard  of  an  ekleat  son's  being  refused 
till  the  plaititiflf  Moore ;  and  says,  be  heard 
Dr.  Fiat  say,  the  eldest  sou  had  a  right  by  his 
father's  charter. 

Their  next  witness  is  Drew  Shengleion. 
He  says,  he  is  sixty-nine  years  old,  has  lived 
fifty  years  in  Hastings,  and  speaka  to  the  same 
purpose  with  the  two  former  witnessts ;  and 
say^  it  has  been  the  discourse  twenty  vears 
back,  that  freemen's  ehlest  sons  had  a  rigut. 

John  Boykett  is  the  next :  and  he  says,  he 
is  above  sixty  years  old  ;  that  he  was  born  in 
Hastings,  sod  hss  lived  almost  all  his  time 
there ;  that  about  forty  years  ago  he  went  into 
the  court-hall,  and  asked  to  be  made  free  as  a 
favour ;  but  the  mayor  was  SKsiost  it ;  and 
then  the  town-clerk  asked,  if  his  father  was  a 
freeman ;  the  mayor  ssid,  No  ;  and  Waller  re- 
plied. Then  you  may  do  as  you  think  fit ;  to 
which  the  mayor  answers,  I  will  not  give  nry 
consent  to  make  a  dissenter  free  for  40/.  He 
says,  one  Medhurst,  the  only  son  of  a  freem^y 
demanded  his  freedom  about  fittoen  years  ago, 
and  was  refused. 

Joan  White  says,  she  is  68  years  old ;  has 
heanl  her  father  say,  the  eldest  son  of  a  free* 
man  had  a  right. 

Anne  Sargent  say s,  she  is  63  years  old  ;  that 
she  has  heard  John  Stevens,  who  was'  several 
times  mayor  of  Hastings,  ssy,  that  it  belonged 
to  the  eldest  sons  of  fireemen  to  be  free. 

Susannah  Meilhurst  is  the  next  witness.  She 
says,  she  is  06  years  okl ;  that  her  former  hus- 
band was  mayor  of  Hastings,  and  is  dead ;  and 
that  she  has  heard  him  often  aay,  the  eldest 
son  had  a  right,  and  that  they  coold  not  deny 
him ;  and  says,  that  at  that  time  it  was  gene- 
rally granted  to  eldest  sons. 

Gentlemen,  the  last  witnem  for  the  plaintiff 
is  Thomas  Col^rand.  He  says,  he  is  80  ^ears 
old ;  that  when  he  lived  there  60  years  ago,  it 
was  the  usage,  that  eMest  sons  of  freemen  had 
a  right ;  that  old  Waller  the  towmclerk,  T.  Lo- 
veil,  and  T.  Rainolds,  told  him  so  v  end  that  b« 
has  heard  the  mayor  and  jurats  aay  ao  several 
times.  He  ssys,  that  about  60  years  ago,  on^ 
Medhurst,  who  was  the  eldest  son  of  a  free- 
iban,  came  and  demanded  his  fi'eedom ;  and 
liovell  the  mayor  told  him,  it  was  an  ancient 
right,  that  the  ekiest  son  of  a  freeman  ahould 
be  made  free;  and  that  afterwards  he  saw 
Medhurst  among  the  freemen  at  an  electMNi, 
and  vote  lor  members  of  parliament.  Gentle- 
men,  it  appears  upon  the  admission  of  this 
Medhurst,  which  they  have  also  read  to  you, 
that  he  piid  a  fine  of  6j.  8(j.  And  ihia,  gen- 
tlemen, is  the  whole  of  the  plaintifi^s  evidence. 

For  the  defendanta,  the  gentlemen  of  the 
other  side  insist,  there  is  no  right  at  all  to 
ft«edoms  in  this  borsngh ;  but  that  all  admis* 
sions  depend  upon  the  will  and  pleasure  of  the 
mayor  and  jurats ;  that  they  may  admit  or  re- 
fuse a  atranger  or  a  son,  just  as  tbev  ph>ase : 
and  they  insist,  that,  if  there  be  such  a  right, 
that  it  is  restrained  by  these  two  qualifiratioos, 
of  being  bora  in  the  town,  and  afier  the  sweats 
ing  aadadmiminn  of  the  father. 
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And  another  qualification  insisted  on  hy  the 
defendants  is,  that  he  should  be  resiant  wilhiu 
tite  boroug^ti. 

Gentlemen,  the  matter  of  law  which  will 
arise,  if  you  are  of  opinion  that  there  is  such  a 
custom,  will  be,  whether  the  fine  be  a  reason- 
able fine,  as  the  (ilaintifThas  laid  it,  or  whether 
this  is  a  certain  fine  of  6<.  8d. 

Gentlemen,  the  first  evidence  that  has  been 
produced  for  the  defendants  is  an  old  book,  in 
which  there  are  entries  of  an  old  Customal,  and 
a  by-law,  dated  the  13th  of  April,  the  15th  of 
queen  Elizabeth ;  by  which  it  is  decreed, 
**  That,  if  any  freeman,  now  or  at  any  time 
hereafter  an  inhabitant  of  this  town,  shall  de^ 
part  or  dwell  out  of  the  town  by  the  space  of  a 
year  and  a  day,  he  or  they,  so  dwelling  out  of 
the  town,  shall  lose  his  or  their  fre^om  for 
ever/* 

I  own,  I  do  not  know  so  extraordinary  a 
^custom  any  where :  for  a  man  to  have  a  ri^j^ht 
to  be  admitted  a  freeman,  who  was  not  resident; 
and  yet  the  corporation  could  disfranchise  a 
man  for  non- residence. 

But  this  by-law  will  not  be  of  much  weij^ht 
one  way  or  other.  It  only  shews  the  act  of  the 
corporation  to  disfrancliiseany  person  that  goes 
out  of  the  borough. 

They  have  also  produced  for  the  defendants 
another  book,  in  which,  they  say,  is  contained 
the  usage  of  Hasting's  timeout  of  mind  ;  end 
they  have  read  out  of  it  an  entry  in  old  French, 
the  purport  of  which  is,  "  That.if  a  foreigner 
Tesides  in  Hastings  for  a  year  and  a  day,  he 
may  come  before  the  batlifi' and.  jurats,  and  be 
admitted  to  the  freedom  upon  taking  an  oath." 

The  witness,  who  read  this,  swore  there  was 
no  other  evidence  in  the  book  relating  to  the 
making  of  freemen. 

They  reail  this,  to  shew  that  there  is  no 
tight  oV  freedom  at  all  in  this  borough,  if  a 
stranger,  who  has  lived  in  the  town  a  year  and 
a  day,  may  come  before  the  bailiff  and  jurats, 
and  thev  may  adroit  him  upon  taking  an  oath. 

Gentlemen,  the  next  evidence  the  defendants 
bave  produced  is  from  entries  of  the  admission 
of  sons  of  freemen,  without  mentioning  that 
they  were  either  eldest  or  yoVinger  sons ;  and 
the  plaintiff  admits  many  ot  these  entries ;  and 
they  only  shew,  that  the  fact  is,  that  other 
sons,  as  well  as  eldest  tons,  hare  been  admitted 
for  a  fineof  6«.  8(<. 

The  next  evidence  is  from  living  witnessei : 
and  the  first  witness  tbey  bave  called  is  Henry 
Carlton.  He  sa3r8,  he  is  80  yean  of  age,  was 
born  within  a  mile  of  Hastings,  and  from  15 
years  old  has  lived  there.  He  has  been  at  se- 
▼eral  meetings  of  the  mayor  and  juiats,  and 
lias  known  several  honorary  freemen  made, 
(n^mlters  of  parliament,  and  captains  of  ships) 
-who  did  not  reside ;  and  yet  he  says,  be  never 
heard  of  any  who  do  not  live  there,  that  had  a 
right  to  demand  their  fireedoms ;  and  penHMis 
who  have  lived  there,  and  been  sons  of  free- 
men,  have  been  refused,  and  4iaa  known  io- 
ntanees.  He  says,  he  never  looked  upon  it 
Ibat  any  person  had  a  rights  imleii  acoordiiBg 


to  the  pleasure  of  the  mayor  and  janls.  He 
sa^s,  one  Evernden,  who  was  an  eldest  aoo,  ^ 
plied  to  the  roavor  and  jurats  to  be  madefrrt, 
and  was  refused ;  and  that  this  was  ahant  SS 
years  ago.  He  says,  he  has  been  a  jarait  froai 
1701 ;  and  tells  you,  that  the  commoD  way  sf 
making  free  is,  for  a  man,  if  he  he  ao  MtA 
son,  to  apply  to  the  mayor  and  jurala,  and  aik 
the  favour  of  them  to  be  made  free  ;  and  if  thty 
consent,  he  comes  to  the  court,  and  asks  it 
again ;  and  if  any  difierence  arises,  they  potk 
to  the  vote ;  anil  this,  he  says,  is  the  method 
of  prooeeding  in  the  case  of  admittJii^  freensea'b 
eldest  sons.  He  says,  he  was  the  dideat  wb  sf 
a  freeman,  not  bom  in  the  town ;  that  be  was 
admitted,  and  paid  but  Qt,  Sd.  Therefore  this 
is  not  to  be  applied  uoly  to  the  ri^bt  of  eldest 
sons  bom  within  the  borough,  be  says,  that  se- 
veral such  have  been  adaaitled,  but  not  npeo 
the  foot  of  right. 

Their  next  witness  is  Robert  Bartholomew, 
aged  82.  He  says,  he  was  made  free  by  the 
favour  of  the  mayor  and  jurats ;  and  that,  in  ho 
opinion,  nobody  but  those  whom  the  nmysr 
and  jurats  please  have  a  right.  He  was  asked, 
whether  he  did  not  tell  Mr.  Broadway  and  Hb. 
Dodson,  that  he  rememliered  the  lime  panicu- 
larly  well,  when  the  eldest  sons  of  freemea 
were  admitted  without  any  dispute?  And  he 
says.  He  never  told  them  so. 

'Mark  Bay  ley  is  the  nextl  He  is  76  years 
of  age,  and  has  lived  all  his  time  in  Hasting 
and  has  been  a  jurat  six  or  seven  years.  He 
says,  there  is  no  such  thing  as  deoiandiog  a 
freedom  by  right,  and  that  the  eldest  aoo  of  a 
freeman  has  no  more  right  than  any  body  die. 

Their  next  witness  is  Thomas  Caswell.  He 
says,  he  has  been  a  freeman  ever  since  tlie  year 
17 16  ;  that  he  is  the  eldest  son  of  a  freeoMO, 
and  applied  to  the  mayor  and  jurats  for  their 
good -will  to  make  him  free ;  and  knows  oa 
difference  between  the  admission  of  an  eldest 
son  and  another,  but  paying  half  the  fine,  fle 
savs,  he  never  knew  any  persons  made  free  bat 
who  were  resident  in  town,  nor  upoo  a  free- 
hoU ;  and  that  it  is  entirely  in  the  pleasure  of 
the  mayor  and  jurats  to  make  free.  He  aavi, 
when  he  was  admitted,  the  fine  was  6s.  8tf.  feot 
since  they  have  taken  20t.  Bnt  being  callei 
on  to  name  instances^  he  says,  he  knows  but 
of  one  instance. 

William  Bourne  is  the  next :  ami  be  savs, 
be  has  been  a  freeman,  but  never  a  jurat;  that 
be  has  known  the  town  58  years  ;  and  that  tbs 
way  to  be  admitted  is  to  get  the  good-wiO  «f 
the  mayor  and  jurats.  He  saya,  he  it  tte 
eldest  son  of  a  freeman,  bat  knowa  of  oo  lifkt, 
and  that  be  requested  it  as  a  lavour  ;  and  be- 
fore they  admitted  him,  they  oonsid^ed  of  it 
two  or  three  cotut  davs :  and  he  saya,  that  do 
non-resiaots  can  be  admitted. 

This,  gentlemen,  is  the  whole  of  Ike  defea- 
dants'  evidences. 

By  way  of  reply,  the  pfauntiff  has  eailed  las 
witnesses  to  contradict  what  Kobert  Bartbsto- 
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le  wai  in  company  with  fiaitbolomew  dboot 
fro  years  ago,  at  the  Blue  Anobor  in  Hast- 
n|*ii ;  when  be  told  him*  that  the  eldest  sona  of 
reeinen  had  an  undoubted  right,  and  thai  he 
99M  admitteil  opoo  that  right,  though  he  had 
«fbre  declined  it,  by  reason  of  the  taxes. 

Mr.  Dodson  was  also  present,  and  he  says 
he  same. 

Upon  this  Bartholomew  was  confronted  with 
Oodson  and  Broad  i«  ay:  and  he  said  that  he 
waa  not  with  them  at  such  a  place,  and  that 
liere  is  no  such  sign  as  the  Blue- Anchor  at 
Hastings.  He  denied  he  said  the  eldest  son  had 
I  riffht ;  but  owns  he  siiid,  he  thought  they 
»nte  to  pry  into  the  secrets  of  the  corporation. 

Upon  this  efidence,  gentlemen,  it  will  be 
proper  foryou  to  consider, 

First,  Whether  you  believe  there  is  any  posi- 
tive right  III  this  borough  fur  an  eldest  son  lo  be 
free  ?  -As  to  the  right  that  has  been  set  up  for  the 
defendants.  That  all  is  at  the  will  and  pleasure 
of  the  mayor  and  jurats,  and  that  there  is  no 
right  at  all  to  be  free ;  it  is  such  an  extr&orttinary 
custom  as  I  hardly  ef«r  heard  of,  and  know  no 
such  instance  any  where.  Some  right  there 
roast  be,  although  the  magistratea  may  have 
taken  it  into  their  own  hands.  Therefore  the 
ijuestion  will  be,  Whdther  vou  believe  there  is 
a  risrht  in  the  eldest  sons  to  be  free  ? 

Gentlemen,  yon  have  heard  the  andent  Cus- 
tomal  read.  This,  to  be  sore,  it  some  evi- 
dence, hot  not  conclusive;  and  it  is  the  Cos- 
tomal  of  the  five  ports  in  general,  ajid  there  are 
sepatate  customs  in  each  port. 

And  here  is  one  method  laid  down  of  an  ad- 
mission of  freemen  in  right  of  a  purchase,  and 
that,  they  shew  yon,  has  never  been  complied 
with. 

But  they  hare  read  many  instancea  of  per« 
sons  who  were  admitted  upon  the  first  ri^ht; 
tbirty-five  they  have  read  who  were  adimtted 
as  eldeBl  sons,  or  sons :  of  the  first  species,  thej^ 
lead  eleven  in  number ;  and  yon  must  tske  it 
together  with  what  the  livioG^  witnesses  tell 
yon,  who  all  say,  that  they  bwe  taken  the 
custom  to  be  so,  that  the  eldest  son  baa  a  right. 

What  Boykett  swore  is  very  material,  that, 
wlien  he  applied  to  be  admitted.  Waller  the 
town*clerk  naked,  if  his  father  was  a  freeman  P 
The  mayor  said.  No ;  to  which  Waller  replied, 
Then  do  what  jrou  please. 

Gentlemen,  for  the  defendants,  the  witnesses 
have  sworn,  that  they  know  of  no  right  to  free- 
dom in  this  borough,  but  at  the  pleasure  of  the 
mavor  and  jurats;  and  that  during  their  time, 
and  though  particular  mention  is  made  in  the 
entries*  that  they  are  sons,  in  respect  of  the  dif- 
ference of  the  fine,  snd  that  they  are  admitted 
for  paying  6t,  Bd.  they  tell  you  it  is  not  at  all 
material  being  the  son  of  a  freeman. 

J  Gentlemen,  in  the  next  place  you  will  con- 
sider, if  you  believe  there  is  any  right  for  the 
eldest  sous  of  freemen,  then  whether  it  be  ne- 
cessary that  he  be  bom  in  the  town,  and  afier 
his  father  was  made  fi'ee;  because  the  plain- 
tiff has  made  it  necessary  for  him  to  prove  that 
he  be  bora  there  afler  the  admission  of  his 
$ 


fiilhcr,bv  laying  it « in  respect  thereof*  Andaa 
to  that,  the  ancient  Cnstomal  says,  **  Unomodo^ 
per  nativitatem  infra  liberutem  suam,  si  pater 
sons,  tempore  nativitatis  auss,  fuit  liber:'* 
That  erery  bodv  has  s  right  by  birth  within 
their  liberty,  if  bis  father  at  the  time  of  hia 
birth  was  a  fireeman.  This  the  ancient  Cus- 
tomal  mentkms;  but  this  is  not  conclusive. 
Therefore,  gentlemen,  ^ou  will  consider  it  with 
the  evidence  of  the  living  witnesses,  and  none 
of  them  have  made  that  a  necessary  qualifica- 
tion. One  of  them  said,  that  the  father  must  be 
fret  before  the  birth  of  his  son ;  and  another 
said,  it  made  no  difference,  whether  born  be- 
fore or  aHer:'  But  none  of  them  said  positively, 
that  he  must  be  born  within  the  liberty,  afier 
the  admission  and  swearing  of  his  father. 
Therefore  you  will  consider,  whether  these  two 
qualiticutions  are  proved  essential  to  the  right 
to  be  made  free. 

In  the  next  place,  it  will  be  proper  to  con- 
sider, that  the  Cusioroal  supiiosea  that  no  man 
has  a  right,  unless  he  be  resiant ;  and  it  tends 
to  enlarge  the  freedom  of  the  borough,  to  let 
in  persons  not  resident :  But  very  little  positiye 
evidence  has  been  given  ef  that. 

The  defendants'  witnesses  have  sworn  posi- 
tively, that  the  mayor  and  jurats  can  admit 
none  but  resiants;  and  yet,  that  they  may 
adniiit  honorary  freemen  who  are  non-resident: 
Though  the  ancient  Customal  has  sn  expresa 
clause  in  it,  which  supposes,  that,  in  oraer  to 
be  free,  a  roan  most  be  resident.  They  swear 
to  pay  scot  and  lot,  and  to  maintain  the  liber- 
ties orthe  five  ports,  and  particularly  of  the  |}ort 
where  they  are  commoraot;  which  implies, 
that  every  freeman  should  be  commoraot. 
And  the  counsel  for  the  defendants  have  men- 
tioned, that  every  freeman  is  to  take  an  oath  to 
maintain  the  righta  of  the  five  ports,  and  es- 
pecially of  that  port  where  he  is  commorant 

You  wilt  consider  therefore,  gentlemen,  whe- 
ther this  imports  as  a  n^essary  qualification, 
that  in  order  to  be  free,  a  man  must  be  resident  ? 

The  counsel  for  the  plaintiff  did  not  ask  the 
witnesses  as  to  this  point  of  residence. 

The  witnesses  for  the  defendants  all  awore, 
they  took  it  to  be  so ;  but  yet  that  honorary 
freemen,  who  were  not  resident,  might  be  made 
free. 

It  will  be  proper  for  yon  therefore,  gentle- 
men, to  consider. 

First,  if  yon  believe,  on  this  evidence,  that 
there  is  no  right  in  the  son  of  any  freeman  to 
demand  his  freedom  of  the  mayor  and  jurats^ 
but  that  all  depends  on  their  pleasure: 

But,  if  you  believe  that  there  is  a  right  in  the 
son  of  a  freeman,  and  that  the  mayor  and  jurats 
cannot  deny  him  his  freedom :  Then 

Yon  will  consider,  whether  the  two  qualifi- 
cations, of  being  bom  in  the  borough,  after  the 
freedom  of  the  rather,  are  necessary,  or  no  U 

If  you  believe  they  are  not  necessary  ;  bnt 
that  whether  he  be  bom  in  or  out  of  the 
borough,  or  before  or  afler  he  was  made  free* 

makes  no  difference ;  in  that  case  yoa " 

find  for  the  defendants. 
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Bat  if  you  beliefe  a  ri^t  in  tbtf  sons  of  frto- 
meo ;  and  that  beings  bora  in  tb«  borough*  and 
after  the  father's  freedom  are  esMmlial : 

Then  yon  will  cooatder  the  matter  of  re* 
tiance: 

And  if  yoa  beliere  resianoe  not  necessary, 
then  yott  roust  find  a  verdict  for  the  plaintiff. 

Bnt,  on  the  other  band,  if  you  belieTe  being' 
born  in  the  borough,  and  after  the  father's  free* 
dom,  are  not  necessary ;  or,  if  necessary,  tbst 
it  is  eqaally  neoesskry  that  the  persons  shovM 
be  resident;  then  you  must  find  a  verdict  for 
the  defendants. 

Verdict  for  the  Plaintiff. 

Foreman.  We  find,  that  the  eldest  son  of  a 
'  freeman,  bom  within  the  borough,  after  his  fa> 
Iher's  freedom,  has  a  right. 
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Lord  Hardwicke,  What  do  you  ind  «s  tv 
the  comoioranoy  ? 

Fartman,  My  lord,  we  find  residence  not  D^ 
cessary ;  and  that  the  eldest  son,  bora  within 
ttie  borough,  after  his  laiher'a  freedom,  but 
right  upon  psying  a  cuStr>mary  fine. 

Lord  Hardwicke.  What  do  you  find  tbi 
fine? 

Fof^mm.  We  find  the  fine  to  be  61. 8d.;tBd 
thst  that  is  reasonable. 

Lord  Hardwicke.  That  point  of  the  ret»B- 
able  fine  must  be  saved  for  the  opiakmof  thi 
Court ;  and  let  the  Posteastay. 

N.  B.  The  Special  Verdict  was  sfterwv^ 
solemnly  argued,  and  determined  by  the  Csnt 
in  favour  of  the  plaintiff  Moorey 
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CouA  JosncuRif  S.  D.  N.  Regis,  Tenta  m 
Noro  Sessionis  Domo  Burgi  de  Edin- 
burgo,  Quinto  Die  Hensis  Julii,  Mitlessi- 
mo  septiogentesiroo  trigesimo  sexto,  per 
Honorabiles  Viros,  Andresm  Fletcher  de 
Milton,  Josticiarium  Ctericum,  Dominum 
Jaoobom  Makenzie  de  Roystoon,  Ma^is- 
trum  Davidem  Brskine  de  Dun,  Dominos 
Gnolterum  Priogle  de  Newall,  et  Gilber- 
tnm  Elliot  de  Mioto,  Commissionarids 
Justidarise  dioti  S.  D.  N.  Regis. 

Curia  legittime  affirmata. 

Intran^ 

John  porteous,  lauly  one  of  the  cap. 
taio  Keutenants  of  the  city  guard  of  Edinboigb, 
present  prisoner  in  the  T^lbootb  of  Edinburgh, 
pannel.    Indicted  and  accused  at  the  instance 

*  As  to  the  pariiameotary  proceedinsa  hst- 
inff  relation  to  this  Case,  see  New  Pari.  Uist. 
▼oT.  9,  pp.  1281,  et  seg.  toI.  10,  pp.  187,  et  seg. 
S47»  et  uq. 

Mr.  Burnett  (Treatise  on  the  Criminal  Law 
ofSeotland,  chap.  1,  p.  71,  tit  Homicide  by 
nokliers  in  discharge  of  their  doty,)  after  con- 
sidering se? era!  cases  of  homicide  committed 
by  soldiers,  in  which  the  soldiers  appeared  to 
MTO  aolied  in  sdf  defence,  or  in  defence  of  goods 
regularly  Mzed,  or  in  assbtance  of  revenue  of- 
ik^rs,  or  being  on  duty  in  obedience  to  orders, 
•ites  the  follow  ing  observation  of  lord  Roysloo, 
with  respect  to  some  of  those  cases:  '^Thuda- 
fence,"  ^meaning  that  the  soldiers  acted  by  or- 
ders of  their  offieera)  **  was  likewise  pleaded 
jbr  some  soUiers,  who  were  tried  for  shooting 
two  perooos  of  a  mob,  who  attacked  those  sol- 
diers, but  there  was  no  eiplicit  interkiciitor  on 


of  Duncan  Forbes,  eaq.  his  majesty's  Admil 
for  his  highness  interest  lor  tlie  crimes  of  mor* 
der  and  shiugfater,  and  others,  as  is  mere  fM/j 
mentioned  in  the  indictdroent  raised  agains 
him  therranent.  Setting  forth.  That  vhm, 
by  the  law  of  God,  the  comnoon  bw,  the  ms- 
nicipal  law  and  practice  of  this  kingdom,  aod 
the  laws  of  all  other  well-governed  reiiiis, 
murder  and  slaughter,  maiming  and  woaBtfiof 
with  mortal  weapons,  any  of  the  snkjecti  a 
such  realms,  and  the  ordering,  comnBSDdlB^i 
and  causiag  any  band,  or  number  of  mcn,tns> 
ed  with  Brekicks,  and  other  mortal  wes|Mni9,u 
fall  upon,  wound,  murder  and  destroy  noiniinf 
of  his  majesty's  suligects,  innocently  sad  liv- 
fully  asseoabled,  by  firing  sbaiy  shot  smooftf 
them,  whereby  multitude  are,  or  msjr  be  »' 
dangered,  and  many  men,  women  sod  ranoce^ 
children  are,  or  may  be  kiHed  or  wouadcd,«it^ 

that  point;  principally,  beeaoae  the  Court  v« 
not  inclined  to  give  too  much  encowagcsiat 
to  soldiers,  even  though  acting  by  ordert;  Wr 
Htary  execution  being  an  extrasidiBsry  R- 
medy,  and  not  to  be  uied  bat  ia  cases  of  soff- 

«*y- 

Mr.Burnettthen  preoeeils  as  follows.* ''Ths 
principle  seems  to  have  ruled  in  the  noted  Case 
of  Porteous  (July,  1736,)  which  happenedift'' 
years  thereafter ;  though,  consideniig  ^  ^ 
jence  of  the  mob,  the  actual  assault  made  oo  lu 
soldiers,  and  the  notoriety  of  the  avowed  por- 
pose  which  brought  the  greater  part  of  tbeooft 
there,  this  principle  ought  not  to  nave  bad  af^ 
in  such  a  case,  and  certainly  woukl  not  now  w 
folkiwed,  were  a  similar  case  to  oocor." 


Be  then  abridges  the  arguments  1^^ 
on  the  part  of  the  prooeoutor  and  00  tbaten** 
pnonolyMidthMi  mites  tbeinlodocalvw^ 
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ut  any  just  Cftuse  or  occasion,  aod  wttboat 
L^rful  wamot,  more  especiaily  wbeo  com- 
ritted  in  the  pnbKc  streets  of  a  city,  by  a  per- 
Dn  la^vfony  commissioD^  by  the  magistrate 
lereoF.  to  command  such  band  of  armed  men 
>r  the  preser? ation  of  peace  and  order,  and  for 
ae  «1efeoce  of  tbe  inhabitants,  and  others  re- 
Drting^  thereto,  are  crimes  of  a  high  nature, 
ud  severely  punishable :  yei  true  it  is,  and  of 
erity,  that  he  the  said^John  Porteoas  had  pre- 
uKned  to  committ,  and  was  guilty  and  apcea* 
arjr,  or  art  or  part,  of  all  and  every,  or  one  or 
ther  of  the  foresaid  crimes  aggravated  as  afore- 
aid :  In  «•  far  as,  upon  the  14tli  day  of  Aprile 
ast,  or  one  or  other  of  the  days<  of  the  said 
noutb«  when  the  deetast  Aodi-ew  Wilson,  sen- 
enced  to  be  hanged  to  death  by  tha  high  Court 
>f  Justiciary,  was  to  be  executed  at  the  Grass- 
market  of  the  city  of  Edinburgh,  he  being  at 
that  Ucneone  of 'the  captain  lieutenants  of  the 
town  guard  of  the  said  city,  lawfully  commis- 
uonedby  themagtstratsand  town  councilthere- 
of;  and  in  the  ordinary  course  of  rotation  with 
the  other  officers  of  the  said  guard,  being  order* 
ed  to  attend  at  the  said  execution  to  preserve 
tbe  peace,  and  support  the  executioner  in  the 

▼ancj ;  npon  which  beobservesasfoHows:  "No- 
thing' is  here  said  of  tbe  conduct  of  tbe  mob,  tbe 
true  and  indeed  only  eround  of  juaificatioo  on 
the  part  of  Porteous ;  but  his  defen^  is  made  to 
rest  solely  on  his  behavtoiir  at  tbe  time.  There 
was,  indeed,  both  in  the  information  for  the  pri- 
aoner^  and  in  his  petition  afterwards  to  queen 
Caroline,  too  much  said  on  his  aappooed  coo- 
duct  at  the  time  (his  not  firing,  or  giving  or- 
ders to  fire)  and  too  little  on  the  general  argu- 
ment ID  justification,  arising  from  tbe  conduct 
of  the  mob,  and  the  consequent  plea  of  doty  on 
the  part  of  the  soldiers.  It  is  plain  from  the 
interlocutor  of  relevancy,  and  still  more  from 
the  sentence  following  on  the  verdict,  (which 
last  expressly  foond,  that  tbe  pannel  and  bis 
f^nard  were  attacked  and  beat^  and  several  of 
the  soldiers  bruised  and  wounded)  that  the 
Court  were  influenced  by  the  circumstance,  of 
Porteous's  conduct  at  the  time  betraying  symp- 
toms rather  of  a  revengeful  and  malicious  pur- 
pose, than  shewing  that  he  acted  from  a  sense 
Of  duty." 

He  adds,  that  <*  in  the  Case  of  Solliran  and 
Black,  two  soldiers,  tried  for  murder  before  lord 
Auchinleck  at  Inverary,  in  Sept.  1763,  who  had 
beeu  assisting  revenue  officers,  the  intertocutor 
seemingly  narrowed  the  prisoners'  defence, 
since  it  finds  the  mnrder  relevant ;  hot  *•  allows 
'  tbe  prisoners  to  prove  that  the  same  was  com- 

*  mitted  in  the  just  and  necessary  defence  of 

*  their  own  lives,  and  when  tb^v  were  in  tbe 

*  exeeotion  of  then*  duty,  and  all  facts  and  cir- 
I  cumstanoes  tendii)g  to  their  exculpation,'  as 
if  tbe  *  periculum  vitce'  was  deemed  necessary 
to  exculpate  in  such  a  case.  The  jury  found 
not  guilty ;  the  fact  being,  that  a  fptcue  was 
atteimited  by  persons  armed ;  and  the  soldiers 
first  fired  over  their  heads  to  Intimidatey  before 
tbey  fired  aitimately.'* 


difdAirgv  of  bts  duty,  having  imder  hit  com- 
mand a  detachment  of  about  seventy  men,  he 
did  then  attend  in  the  said  Chrass-market  ac- 
cordingly, and  after  the  said  Andrew  Wilson 
had  hung  upon  the  gallows,  erected  for  his  ex»^ 
cution,  until  he  was  dead,  at  ielwt  for  a  consi- 
derable time,  and  so  long  as  there  was  fftound 
to  conclude  be^  was  deadv  be  the  said  John 
Porteous,  shaking  ofi*  all  foar  of  God,  and  re- 
spect to  his  majesty's  laws,  and  conceiving  a 
most  wicked  and  malicious  purpose  of  destroy- 
ing, wounding  and.  maiming  numbers  of  his  - 
majesty's  subjects,  the  inhabitanlsiof  the  said 
chy  of  Edinburgh,  and  others  tbei-e  assembled 
at  tbe  said  execution,  without  any  just  cause 
or  neceteary  ooeasion,  ordered  tbe  said  detach- 
ment of  the  guard  under  his  command  to  fire 
upon  tbe  people  so  assembled  at  tbe  said  exe- 
cution ;  and  the  men,  at  least  sevends  of  them 
having  fired,  as  it  seems  lie  apprehended,  over 
tbe  heads  of  themultitnde,.so  as  to  avoid  doing 
them  harm,  he  wKh  threats  and  imprecations, 
repeated  his  commands  to  fire,  caUing  out  to 
them  to  level  their  pieces,  and  be  damned,  or 
words  to  that  pm^ose ;  and  at  or  about  tbe 
same  time,  he  levelled  the  firelock  that  was  ixk 
bis  own  hand,  taking  aid)  at  Charies  Husbandy 
servant  to  Paul  Husband,  confectioner  in  the 
Abbay  of  Holyrood-honse,  and  most  wickecHj 
and  murderously  fired  at  him,  whereupon  m 
immediately  dropped  to  the  ground,  havin|^  re- 
ceived a  wound  b^  a  bullet  or  large  drpp  of  lead 
on  the  left  side  of  his  head,  which  piorced  into 
bis  brain,  and  another  large  wound  likewise  by- 
a  bullet  or  large  drop  of  lead  on  the  left  side  of 
his  neck,  and  a  third  wonnd  in  his  body,  and  a 
fourth  wound  in  his  leftiiand,  at  least  a  mortal . 
wound,  or  wounds,  whereof  he  died  in  somt 
short  space  thereafter ;  at  least,  be  did  so  level 
bis  piece,  and  appeared  to  take  his  aim  at  some 
one  of  the  innocent  muditode  who  happened  to 
stand  directly  over  against  him,  and  he  did  fire, 
and  upon  his  so  firing,  the  said  Charles  Hus- 
band, at  least  one  or  other  of  the  persons  parti- 
cularly after-mentioned,  or  more  of  them,  did 
immediately  drop  to  the  ground,  having  re- 
ceived a  mortal  wonnd  or  woonds,  wherecyf  tbejr 
soon  after  died.  And  by  his  said  example  and 
command,  severals  of  tbe  said  ^uard,  to  tbe 
number  of  twenty,  lessor  more,  did  at  tlie  samh 
time  with  him,  or  soon  after  him,  fire  u\Hm  tbe 
Innocent  multitude,  whereby  all,  or  one  or  more 
of  tbefoHowingpersons  received  mortal  wounds^ 
whereof  they  soon  after  died,  viz.  Archibald 
Ballantyne,  son  to  John  Ballantyne,  younger, 
dyster  in  Dalkeith,  received  several  wounds, 
with  bullets  or  largO  drops  of  lead,  which 
pierced  into  his  body,  at  least  a  mortal  woutid 
or  woonds  in  bis  bead  or  body,  whereof  he  died 
aTew  days  thereafter ;  and  John  Anders^on,  son 
to  Geor^  Anderson  in  Craighead,  drover,  re- 
ceived a  wonnd  in  the  head  with  a  bullet  or  lai^ 
drop  of  lead,  at  le^  a  mortal  wound  or  wounds 
in  his  head  or  body,  so  that  he  died  in  few 
hours  thereafter;  and  the  following  persons 
were  grievously  maimed,  hurt,  and  wounded, 
to  the  great  danger  of  their  lives,  vis.  Morgam 
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Ar^ar  aliai  Atrth,  rendeater  in  the  Caonoii* 
gate,  near  the  Water-gate  Iberaof,  Jean  Peal, 
•ervant  to  James  M^Dowal,  mercbaot  in  Edin- 
bargh,  David  Wallace,  journeyman  wrigbt  in 
Edinburgh,  James  Philip  late  servant  to  ■■ 

Lauder,  esq.  residenter  in  the  Cannon-gate, 
David  Kidd  tay  lor  in  Edinburgh,  Patrick  Spald- 
ing apprentice  to  David  Mitchei  jeweller  in 
Edinburgh,  James  Lyie,  and  Alexander  WaI- 
lace,  both  servants  to  James  Wright  btay  maker 
in  Edinburgh,  John  Miller  tavlor  in  Edinburgh, 
David  Ogilvie  writer  in  Edinburgh,  and  James 
Nivan  late  se^yaut  to  William  Sellars  writer  id 
Edinburgh,  residenter  in  the  Potter-row :  at 
|ea«t,  the  said  persons  were  so  killcMl,  wonaded 
and  maimed,  by  the  firing  in  manner.  Mid  by 
the  direction,  as  aforsaid,  and  by  the  eeccNMl 
firing  aflermeotioned ;  for  not  contented  with 
the  oarbarities  thus  oommitted,  after  he  had 
with  the  said  company  or  detachmeot  ef  the 
city  guard  marched  towards,  or  into  the  place 
or  street  call^  the  WeBt*boir,  he,  withont  just 
cause  or  occasion,  agau  ontercd  the  men  under 
bis  command,  to  face  about  and  fire  onon  the 
people,  and  at  er  about  the  same  time,  be  fired 
•  musket  or  firekick  that  was  in  his  own  band, 
having  either  reloeded,  or  earned  to  he  reloaded 
bis  own  niece,  or  t^eo  another  out  of  the  hand 
of  one  or  the  guard ;  and  severals  of  the  said 
^ard  did,  upon  that  second  example  and  com- 
mand of  his,  fire  upon  the  multitude,  whereby 
Alexander  M 'Neil  son  to  Edyrard  M«Neil  in- 
dweller  in  M  rlon-hall,  received  a  shot  in  the 
head  with  a  bullet  or  lead  drop,  which  pierced 
into  his  brain,  at  learta  mortal  wound  or  wounds 
in  his  head  or  body,  so  that  he  died  thereof  in  a 
iiew  days  thereatter;  and  Ma^piret  Gordon 
servant  to  William  Ogilvie  tay  lor,  m  Saint  Mary 
Wind  in  Edinburgh,  received  a  wound -in  the 
bead  above  the  left  eye,  with  a  bullet  or  large 
drop  of  lead,  which  pierced  into  her  brain,  at 
least  a  mortal  wound  or  wounds  in  her  head  or 
lM)dy,.so  that  she  died  thereof  in  a  short  space 
thereafter ;  and  Henry  Grahametaylor  in  (Jan- 
Dongate  received  a  wound  in  the  head,  with  a 
bullet  or  large  drop  of  lead,  which  pierced  into 
bis  brain,  aj  least  a  mortal  wound  or  wounds 
in  bis  head  or  body,  of  which  he  died  in  a  few 
hours  thereafter :  at  least,  by  this,  and  the 
other  firings  by  him,  and  by  his  order  and 
example  above-mentioned,  all  or  one  or  more  of 
the  persons  particularly  above  recited,  as  having 
been  killed,  received  mortal  wounds,  of  which 
they  soon  after  died,  and  all  or  one  or  more  of 
the  persons  abo? e  recited,  to  have  been  wound- 
ed, were  grievously  maimed,  hurt  and  wounded, 
to  the  great  danger  of  their  lives :  at  least,  at 
the  time  and  place  aforsaid  the  said  persons 
above-named  and  mentioned  to  have  been  re- 
spectively killed  and  wounded,  were  all,  or  one 
or  more  of  them,  wickedly  and  maliciously 
slaughtered,  murdered  and  wounded,  by  wounds 
severally  given  them  by  mortal  weapons :  and 
be  was  guilty,  art  and  part,  of  the  slaughter, 
murder  and  wounding  of  all,  or  one  or  more  of 
them:  all  which,  or  any  part  thereof  being 
found  proyen  by  the  verdict  of  an  assize,  in 
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presence  of  the  lords  justice  general,  ^ 
clerk,  and  commissioners  of  justiciary,  keooght 
to  be  most  exemplarly  punished  with  the  pains 
of  law,  to  the  terror  of  others  to  oornoiit  tbe  fike 
in  time  coming.  Sic  Suhttribiiwr^ 

Cb.  Aresxine,  A.D. 


Pursuers, — Dnncan  Forbes,  esq.  bis  i 
ty*s  advocate ;  Mr.  Charles  Erskioe,  bis  ina- 
jesty's  solicitor ;  Mr.  Hugh  Forbes,  bis  majes- 
ty's advocate  depute;  Mr.  Patrick  Habbm; 
Mr.  Hugh  Murray,  Kinnynmont;  sir  Jaoei 
Elphinstoun. 

Prolocutors  in  Defence-— Mr.  Junes  Gis« 
hume,  jun. ;  Mr.  Henry  Home ;  Mr.  Alexander 
Xiockbart ;  Mr.  James  Lessley ;  Mr.  Jams 
Uolbnni }  advocates. 

The  libel  being  ooenly  reed,  and  debate  Tsd 
«Qoe,in  presenoeoftne  judges,  panoel  aod  jorjr, 
the  lords  ordained  both  parties  to  jg^ve  in  thet 
informatiooA  to  the  clerk  of  court,  in  order  to  bs 
ceoorded,  and  the  piuwiers  to  giire  io  theiis 
against  Friday  next  at  six  o'ck>ck  at  Bight,  aad 
the  prolocutors  for  the  pannel  to  gire  in  theiis 
against  Tuesday  thereafter,  and  eODtinued  tbs 
cause  till  Friday  tlie  I6th  instant,  and  ordered 
assizers  and  witoesses  then  to  attend,  and  the 
pannel  to  be  carried  back  to  prison. 

July  IS,  1736. 

Ikformation  for  his  Majesty's  Advocate  for  hit 
Highnesses  interest, 

AGAINST 

John  Porteous,  late  Csptain  LteotenaDtof  tbs 
City  Guard  of  Edinburgh,  Pannel. 

The  pannel  is  charged  by  the  iadictnieBt, 
with  murdering,  slaughtering,  maiming  and 
wounding,  divers  of  his  majesty's  subiecti,  by 
firing  with  his  own  hand,  and  causing  and  ur- 
dering  a  liand  of  armed  men  under  liis  com- 
mand, to  fire  upon  a  multitudeof  innocent  peo- 
ple, assembled  to  see  an  execution  in.tbe  Gras- 
marketof  the  city  of  Edinburgh,  without  any 
just  cause  or  provocation,  contrary  not  ouly  t» 
the  laws  of  God  and  nature,  and  to  the  gooi 
and  laudable  laws  of  this  and  all  other  vdl- 
governed  realms,  but  also  contrary  to  the  cy- 
press duty  of  his  office,  who  was  one  of  tbe 
commanders  of  the  city  ^ard,  intended  to  pre- 
serve the  peace  of  the  citv,  and  to  protect  ibe 
inhabitants  thereof  from  all  violence  ;  and  wbo 
was  on  that  occasion  entrusted  with  the  cmi- 
mand  of  a  large  detachment  of  the  said  goaid 
to  preserve  peace  and  order,  to  secure  the  ex»> 
cntiou  of  a  sentence  of  tlie  high  Court  of  Justi- 
ciary, and  to  prevent  all  riots  and  tunraks, 
whereby  the  execution  of  the  said  seoteoce 
might  be  disappointed,  the  laws  mi^t  be  ria- 
lated,  and  the  people  assembled  migbt  be  buit 
or  destroyed. 

The  indictment  sets  forth,  particularly.  That 
at  the  time  and  place  libelled,  where  a  great 
multitude  of  innocent  persons  of  all  ages,  anil 
of  different  sexes,  were  lawfully  assemliM,  t» 
see  the  execution  of  Andrew  nilsoni  stinteiMrii 
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lobe  liao|;^^yth6ltigh Court ftfbi««dd;  th« 
ptiinel  bftflng  under  kis  oMnmand  e  detach- 
meat  of  eeirenty  arntfid  itteo  ef  the  city  tfuard, 
aad  hairiog  ceaceired  a  fii09t  ffioked  anif  Inali- 
cioue  porpoae  of  deetroyingfi ,  Inaienin^  and 
wooddiagp  Dombeni  of  hiB  mtijeMjr's  aubjects^ 
Uieinhabitantiof  the  said  City,  and  othel'S  as* 
•embled  at  aaid  execution,  without  any  jost 
tiaose  or  neeeaaary  occairion,  ordered  the  said 
detachment  under  bia  command  to6re  upon  th« 
people  to  assembled ;  that  the  men  under  hii 
eomoiaod,  baridgf  proliaUy,  in  his  apprehen- 
sioD,  (ircd  over  the  heads  of  the  people,  be,  with 
threats  and  imprecationsi  reputed  bis  com^ 
maads  to  fire,  cailtng  out  to  them  to  level  their 
pieces^  and -be  damned ;  that  at  or  about  tlie 
same  time  he  levelled  the  firelock  that  was  iu 
his  own  band,  takings  aim  at  one  Charles  Husf* 
band,  and  fired  at  him,  whereupon  he  imme- 
diately dropt  to  the  grounJ,  havint^  received 
wounds,  whereof  he  iilfl«anily  died  ;  at  lea^^ 
that  be  levelled  his  piece,  seeming  to  take  ftim 
at  some  one  in  the  croud,  and  fired  it ;  aod  that 
upon  fab  fkntkf^y  the  said  Chartea  Husband,  or 
one  or  other  of  the  persous  in  the  indictnient 
mentioned  dropt,  having  received  wounda  by 
bullets,  of  which  they  instantly  died ;  and  that 
by  bis  commands  and  example,  several  of  the 
citj  gruard  under  bis  command,  fired  upon  the 
innocent  multitude,  whereby  the  persons  parti* 
cuiarly  mentioned  in  the  indictment,  were 
killed,  maimed  and  wounded. 

The  indictment  further  charges,  that  not 
contented  with  this  barbarity,  the  pannel,  aQer 
he  had  marched  off  bis  detachment  tow^s,or 
unto  the  place  sr  street  called  the  West-bow, 
af  sin  ordered  the  men  under  his  command,  to 
face  aboivt  add  fire  upon  the  people,  ancl  at  or 
about  tiie  same  time,  fired  a  musket  or  firelock 
that  wns  in  bis  own  ham),  having  either  re- 
loaded, or  caused  to  be  re-loaded  the  piece  for*  • 
nerly  fired  by  Ivim,  or  having  taken  another 
oat  of  the  hand  of  one  of  the  guard ;  and  that 
aeveral  of  the  said  guard  did,  upon  that  second' 
exampie  and  command,  fire  upon  the  molti- 
tode,  wifeveby  the  persous  described  in  the  in* 
dictment^  were  killed  or  mortally  wounded: 
and  the  iifdictment  concludes  in  common  form, 
that  the  pannel  is  guilty,  or  actor  art  and  pari 
of  the  crimes  aforesaid,  or  one  or  other  of 
them* 

The  chaige  in  this  indictment  is  so  heinous, 
that  one  should  haTO  imagined  it  would  have 
been  decent  in  the  pannel,  to  have  made  no  ob- 
jeetioift  to  the  relevancy,  and  to  have  founded 
nt)0»  no  dofbnce  fbr  avoiding  the  eflect  of  the 
libel,  if  true,  but  to  have  contented  bimbelf  with 
a  fiat  deatal>  thereof,  reposidg  himself  upon  his 
iandcenc5e,  if  be  ia  ttfiily  not  guilty  of  the  f8ct» 
sieved,  witboot  any  oth^  dei^r«,  but  that  of 
bavmgr  «  flur  ecamhiatioii'  of  unbiasaed  wit-' 
nesseS)  fo  be'  pn>dueed  by  him^  as  well  as  thu 
proseeiitoii,  in  onlor  to  diseoftr  the  real  cir^ 
cmnaf aneor  of  the  tmntMCfioa. 

Hur  Ma  proewnHorsv  it-  seemls,  thought^  it 
tieir duty  tomoref  erery  Objectidnragainst  the 
H^Tiiiiey  of.  the  IjM,  attd  fb'i^ffer  erery  de^ 
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fHit^  tbht  their  iiiviiUtion  could  suggest  frO|ti  k 
IMMrtfdttliu-  relation  of  the  circumstances  oflhO 
Whole  irautet^iob,  Wbith  they  laid  before  th6 
Court  H|)0U  the  pannel*)  inforn^atioii,  and  whicli 
they  offered  to  prove  to  make  gt;od  their  de- 
fence. 

They  Infbrmed  the  Cotirt,  therefore,  on  be- 
half of'^th^  p^nnd^  That  the  magistrates  appre- 
hending, that  soUie  violent  attempt  might  hk 
made  for  reseulng  Wilson,  the  oflTender  sen- 
tenced to  be  bang^,  had  ordered  the  [iaut)^ 
to  at^ehd  the  execution,  with  the  greatest  part 
of  the  city  gUArd,  to  support  and  protect  th^ 
exetHition^r  m  the  discharge  of  his  office,  with 
directions  to  repel  fbro^by  force ;  that  tomakO 
thoae  directions  effectual,  potvder  and  ball  weirfe 
by  fh^ town-treasurer  delivered  ontof  tbetown^i 
magaeineto  the  city  ^uard,tbe  mornlbgof  thO 
execution,  with  directions  to  load  their  pieces  \ 
tliat  besides  thin  precaution,  the  danger  ot*  the 
rescne  afipeared  tO  the  macristrates  so  great,  that 
they  desired  of  general  9f dyle,  and  obtained  k 
detachmoutOf  the  regular  troops,  who  were  post^ 
ed  near  to  the  place  fd'execution,  in  order  to  sup>* 
port  the  city  guard  if  there  had  been  occasion : 
and  whose  commaflders  were  told  that  the  lord 
povost  Would  give  them  authority  to  fire,  if  it 
should  prove  necessary ;  that  the  panHel  wKh 
the  town  guard  attended  accordingly  the  exe^ 
cntion ;  that  wheh  the  offender  was  bmig  ujl 
on  the  gibbet,  the  magistrates  retired  from  th^ 
scaffold,  ond  reoittred  to  a  house  ov^  against  h  in 
the  Grass-rafarket ;  that  after  the  offender  hstd 
been  hung  up  for  some  tims,  the  multitude  be- 
came unruly,  and  began  io  fiiug  stones  of  greit 
shse,  and  wiih  great  tiolence,  that  some  of  th^ 
guard  were  tiiereby  hurt ;  one  had^ii^  shoulder- 
blade  broke,  others  ttere  bruised,  and  the  tim- 
ber of  the  drum  was  beat  to  pieces ;  Xhtd  the 
insolence  of  the  mob  growing  sflll  greater,  and 
they  pressing  frort  all  sides  upot  the  guard,, 
the  pannel,  who  apprehended  they  might  have 
intended  to  carfy  off  the  rriminaf,  who  by  tbid 
time  wa!9  cut  down,  in  order  to  altempt  th6  re- 
covering hiifi  to  fifr,  fcrtind  it  necessary  for  him 
to  keep  off  the  n^ulfitude  by  threats  and  me- 
nses ;  that  to  tliis  end  he  presented  his  piec^, 
first  to  one  qttarter,  and  then  to  another,  calling 
to  the  peqile  to  stand  off,  and  threatening  if 
they  did  n6t,  he  would  fire ;  that  neverthelesi; 
he  neither  fired  himaelf,  nor  gave  ^ny  orders  to 
fire,  hut,,  on  tho  contrary,  when  son^eof  thd 
guard,  provoked  by  ihe  hurts  fhey  recOiVed, 
had  without  his  orders  or  authority,  pre- 
sumed to  fire,  vvhoae  example  wa^  folldwdd  by 
several  others,  he  did  all  he  could  to'  prevent 
that  mischief,- by  commandhi^them'  to  dtesist. 
tind  Actually  did  beat  down  the  muzscle  of  one 
of  the  men'^  pieces,  who  waa  presenthig  M  in 
order  <b  f^t% ;  that  finding  hO  could  not  be 
obeyed,  he  endeavoured  to  march  olf  his  men, 
and  prevailed  i^ith  several  of  them  to  follow 
hittt  some  small  way  up  the  Weat-boW,  when 
again  someof  those  meO  who  folio  wed  him,  pro- 
foked'by  wharhe  did  nolf  kno#,  fkced  about  and 
fired  towards  the  Grass-market;  that  the  first 
rioficisht^  had  of  tfaisrfirfng  was  bylietitlng  it', 
SO 


»S1]  10  GEORGE  II. 

which  made  him  turn  about  ia  order  to  stop  it ; 
that  at  this  last  place  he  neither  fired,  nor  gave 
orders  to  fire ;  that  he  marched  as  many  of  his 
men  as  lie  coatd  gather  together  back  to  the 
»Mty  guard  room ;  that  there  he  prevented  the 
men's  cleaning  their  pieces,,  that  the  guilty 
who  fired  mi^bt  he  distinguished  from  the  in- 
nocent who  did  not  fire ;  that  his^own  piece  had 
not  at  that  time  been  at  all  fired  ;\hat  conseioos 
of  his  innocence,  and  that  he  had  on  this,  as 
well  as  on  every  former  occasion,  done  his  duty 
with  patience  and  temper,  be  presented  himself 
before  the  magistrates,  whereas  nothing  was 
easier  for  bun  than  to  have  made  his  escape, 
and  that  in  their  presence  the  firelock  which 
he  had  in  his  baud  was  presented,  and  appeared 
not  to  have  been  at  all  fired ;  and  that  there- 
fore it  was  impossible  the  lybel,  as  ]ybelled, 
could  be  true. 

From  this,  which  was  said  to  be  the  state  of 
the  case,  the  procurators  for  the  pannel  contend- 
ed first.  That  the  lybel  was  insufficient,  as  not 
describing  with  proper  accuracy  th*"  particular 
part  of  the  street  where  the  person  supposed  to 
he  shot  by  the  pannel  stood,  and  his  situation 
with  respect  to  the  pannel  at  the  time,  because 
thereby  the  pannel  was  deprived  of  the  oppor- 
tunity of  making  his  defence,  b^  founding  it 
particularly  on  circumstances  which  he  might 
avail  himself  of,  if  the  position  and  situation  had 
jiieen  distinctly  described. 

To  this  it  was  and  is  anairered,  That  the 
Jybell  is  as  particular  as  the  law  requires,  de- 
licribin^  the  street  wherethe  execution  was  bad, 
which  is  all  that  the  utmost  scrupulosity  could 
expect  in  such  a' case.  Minute  circumstances' 
cannot  be  known  to  the  prosecutor,  or  certainly 
discovered  but  by  proof  upon  the  trial:  every 
circumstance  of  the  pannel's  own  acting  must 
be  known  to  him;  and  therefore,  if  from  the 
position  or  situation  in  which  he  was  at  the 
Kime  of  the  firing,  he  can  show  that  it  was  im- 
passible he  could  have  killed  the  person  whom 
he  is  charged  to  have  shot,  describiog  and 
proving  those  circumstances,  he  may  have 
fidvanUge  frotd  them,  but  cannot  object  to 
the  prosecutor,  that  he  did  not  minutely  de- 
scribe a  situation  that  was  not  known  to  him, 
«knd  which  describing,  perhaps  erroneously, 
might  minister  an  unjust  occasion  to  a  criminal 
to  escape  justice :  wherefore  this  objection  to 
\he  form  of  the  indictment  ought  to  be  repelled. 

But  in  the  second  place.  The  procurators 
for  the  pannel,  very  unnecessarily,  one  should 
think,  if  be  is  innocent  of  firing,  or  ordeiing  to 
tire,  and  in  some  degree  inconsistently  with 
that  plea,  alleged,  that  the  delivering  out  pow- 
derand  ball  to  the  city  guard ;  the  ordering  so 
mat  a  detachment  to  attend  ;  the  calling  for 
Che  regular  troops  to  support  tlie  town  guard ; 
the  intimation  to  the  commander  of  those 
troops,  that  they  should  have  orders  to  fire,  in 
case  of  necessity ;  and  the  direction  to  the  pan- 
nel to  support  the  execution  of  the  sentence 
against  Wilson,  and  in  case  of  a  violent  rescue 
fit  deforcetnent,  to  repel  force  by  force,  amount- 
ed, to  a  ^t  order  from  the  magistrat«8  to  fire, 
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when  it  became  neoesKftry :  ADdAnttbevioleot 
assault  made  by  tbe  mob,  as  aforetakl,  villi 
stones,  which  were  to  be  considered  u  Ictlul 
weapons,  in  onler,  as  the  paonel  bdiered,  t» 
carry  ofi^  the  ojffender,  in  hopes  of  recoveriag 
him  to  life,  made  it  necessary  to  repd  force  ^ 
force :  wherefore  these  circumstances  to  ioitt 
the  order,  and  the  violent  assault  of  themobM 
mentioned,  ought  to  be  sustained  and  admitted 
to  proof,  as  ^a  total  defence  ag^nst  the  iisdici- 
ment,  at  least  as  drcumstanees  fit  to  mitigiie 
tbe  punishment,  and  restrain  it  from  the  fgu 
ordifiaria ;  since  the  pannel  being  venmi  ia 
lUitOf  and  enga^  in  the  discbarge  of  a  luiM 
piece  of  duty,  it  any  excess  was  committed  br 
him,  it  ought  not  to  be  attended  with  capinl 
punishment,  but  ought  to  be  corrected  a/rvffw 
dinewt  according  to  the  degree  of  the  extm. 
Xo  this  it  was  answered,  That  though  it  vm 
true,  which  is  not  at  all  upon  tbe  part  of  tke 
prosecutor  denied,  that  the  magirtrates,  opoB 
just  apprehensions  of  disorders,  and  an  attenfit 
for  a  violent  rescue  of  the  criminal,  who  wu 
sentenced  to  die,  had  ordered  powder  sod  baa 
to  be  distributed  to  tbe  |[uard,  had  iacreisd 
their  numbers,  had  obtained  assistance  ta 
the  commander  of  the  regular  troops,  withtf- 
surance,  that  in  case  of  necessity  they  ihooM 
be  authorised  to  fire,  had  directed  the  {isiuti 
at  all  hazards  to  support  the  execatioo,  aad 

Crevent  a  violent  rescue,  and  had  eveo  told 
im,  that  in  case  of  necessity  he  was  to  rqie} 
force  by  force,  it  will  not  in  the  least  foUfv, 
that  those  orders  could  in  anjr  degree  justify 
him,  except  in  pase  of  necessity,  except  thai 
had  been  an  attempt  towards  a  violent  mciie, 
which  could  not  otherwise  have  been  prereoK 
and  except  ail  tbe  proper  precautions  for  difisr 
pating  otherwise  the  mob,  and  for  legitimatiil 
the  act  of  firing  upon  them,  had  been  previoalf 
made  use  of. 

For,  in  the  first  place,  no  order  fiom  07 
civil  magistrate  whatever,  can  justify  a  birh- 
rity  so  horrid,  as  that  which  ia  cbamd  00  At 
pannel.  Had  tbe  provost,  and  all  the  migis- 
trates  of  Edinburgh  been  present  on  die  spot, 
and  had  they  ordered  him  to  fire  upon  tbe  ii^ 
noceut  people,  when  there  was  no  justctmefo 
so  doing,  those  orders  indeed  might  subject  tbi 
magistrates,  as  well  to  the  penal  coDJe^efiCS 
that  attctid  murder,  but  could  not  on  tbe  kiA 
acquit  him,  who  was  not  at  all  bound  to  okv 
such  illegal  orders,  and  who  therefore  adedit 
his  peril. 

In  the  second  place,  il  is  not  at  all  pRteoded) 
that  the  pannel  had  any  orders  expressed  o* 
implied  to  fire,  except  the  violence  of  i><t* 
tempt  to  rescue,  not  otherwise  avoidable,  m 
it  necessary.  Had  that  been  tmlv  tbe  case, 
firing  possibljT  might  have  been  the  psosd'i 
duty,  the  reading  the  proclainatioo  oodosbtedij 
would  have  made  ijt  justifiable ;  and  this  tbe  o*- 
gistrates  kqew,  when  they  ordered  amnHmitia 
to  be  distributed,  and  invited  the  regular  trospi 
to  their  assistance :  but  till  it  became  o^^^J?' 
when  there  was  no  hazacd  of  a  rescue,  bef«v 
any  disorder  was  sought  to  be  quelled  bj  at 
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iefgtd  precaotion  of  resdiDj^  the  prodamatioo, 
^nrhich  h  intended  to  intimidate  noten,  and  to 
separate  the  innocent  from  the  fpiilty,  by  (arir- 
ing:  due  notice  to  all  thoaghtlew  peeple,  who 
ivitiiout  any  malevolence  are  mixt  with  the 
multitnde,  to  separate  from  the  [\\  meaninfr,"  it 
^ras  the  most  crael,  as  well  as  unjustifiable  act, 
that  has  at  any  time  been  beard  of,  to  make  use 
of  the  weapons  that  were  put  in  the  hands  of 
the  guard,  for  the  security  of  the  peace  and  of 
the  people,  to  destroy  so  many  innocents,  who 
had  not  in  any  degree  offended. 

For,  thirdly,  tbongh  the  pannel  mentioned 
the  flingini^  of  stones,  and  the  size  of  some 
of   tbem,  with  some  hurts  received   there- 
from,  yet  the   libel  chai^j^,  and  he  admits 
that  the  criminal  was  cut  down  before  this 
trifling    proYocation    prevailed  with  any  one 
to  fire :  bis  duty  then,  so  far  as  concerned  the 
execution  of  the  sentence,  was  over :  he  alleges 
no  danger,  nor  can  he  in  those  circumstances, 
of  a  rescue,  no  invasion  with  fire-arms,  or  other 
mortal  weapons,  fit  to  deforce  or  destroy  a  de- 
tachment of  70  disciplined  men,  with  loaded 
pieces  and  screwed  bayonets:  bow  then  can 
the  exigence,  or  the  orders  defend  him  ?    If  his 
act  had  been  absolntely  necessary,  some  defence 
mlg^ht  have  been  fouoded  on  that  necessity  join- 
ed with  his  orders  :  but  when  his  allegations, 
though  they  were  true,  do  not  point  out  the 
least  necessity,  and  are  in  reality  founded  on 
nothing  else  than  the  customary  impertinence 
on  such  occasions,  of  flinging  dirt  and  stones 
at  the  executioner,   though   the   provocation 
thereby  given  might  perhaps  justify  a  choleric 
man,  for  drubbing  any  of  the  actors  for  their 
iraatonness,  yet  to  be  sure,  it  could  not  justifie 
the  slaughtenng  ef  the  offender,  far  less  can 
such  impertinence  in  a  few  boys,  or  other  idle 
people,  excuse  the  firing  sharp  shot  upon  an 
innocent  multitude,  whereby  numbers  of  his 
rosyesty's  subjects  were  destroyed  :  and  there- 
fore it  seems  to  be  beyond  all  doubt,  the  pannel 
can  find  no  shelter  from  those  orders,  or  the 
duty  be  imagines  lay  upon  him  to  fire ;  and 
must  therefore  stand  or  fall,  upon  his  being,  or 
not  being  guilty  of  the  facts  charged  uponliim. 
The  procurators  for  the  pannel  endeavoured 
to  find  an  argument  for  him,  in  a  late  resolutioo 
of  the  Court,  which  suspended  a  sentence  of 
the  court  of  admiralty,  proceeding  np90  an  in- 
terloquitor  that  found  it  necessary  for  soldiers, 
who  happened  to  kill  in  the  execution  of  their 
duty,  wnen  by  order  attending  custom-house 
officers,  to  prove,  that  the  killing  was  necessary 
for  the  defence  of  their  lives,-  inferring  from 
this  resolution,  that  the  Court  did  not  think  it 
necessary  for  the  pannel  to  prove,  that  he  was 
in  danger  of  his  life :  and  though  all  that  their 
observation  necessarilv  imnlies  were  granted, 
they  could  have  no  benent  by  it,  because  in 
this  case  the  pannel  netiber  does,  nor  can  aver, 
that  the  firing  which  he  was  personally  guilty 
of,  and  ordered,  was  necessary  for  securing 
the  executkm  of  that  trust  that  was  committ^ 
to  him,  or  for  preserving  the  rights  of  the 
croirni  or  any  stircct.  . 


Where  a  man  has  by  law  weapons  put  iir 
his  hand,  to  be  employed,  not  only  in  defence 
of  his  life  when  attacked,  but  in  support  of  the 
execution  of  the  laws,  and  in  defence  of  the 
property  of  the  crown,  or  liberty  of  any  sub- 
ject, he  doubtless  may  use  those  weapons,  not 
only  when  his  own  life  is  put  so  far  in  danger, 
that  he  cannot  probably  escape  without  making 
use  of  them,  but  also  when  there  is  imminent 
danger,  that  he  may  by  violence  be  disabled  to 
execute  his  trust,  without  resortuig  to  the  use 
of  those  weapons :  but  when  the  life  of  the 
officer  is  exposed  to  no  danger,  when  his  duty 
does  not  necessarily  call  upon  him  for  the  exe- 
cution of  his  trust,  or  for  the  preservation  of 
the  pro|)erty  of  the  crown,  or  the  preserva- 
tion of  the  property  or  liberty  of  the  subject,  to 
make  use  of  mortal  weapons,  which  may  de- 
stroy his  miyesty's  subjects,  especially  num- 
bers of  them,  who  may  be  innocent,  it  is  impos- 
sible, from  the  resolution  of  the  Court  of  Justi- 
ciary hinted  at,  to  expect  any  countenance  to, 
or  shelter  for  the  inhumane  act. 

And  upon  a  principle  very  near  allied  to  this, 
tha  panuePs  pretence,  that  being  versant  in 
licitOy  and  intrusted  with  the  execution  of  legal 
orders,  any  excess,  that  for  lack  of  discretion  ne 
may  have  been  guilty  of,  cannot  be  punished 
pctna  ordinaria,  ought  to  be  repelled ;  for  it's 
obvious,  the  trust  reposed  in  him,  and  the  doty 
expected  from  him,  was  no  more  than  to  see 
the  execution  "perfected,  and  to  resist  any  vio- 
lent attempt  to  rescue,  which  should  disappoint 
the  execution  of  the  law.  Now  when  the  sen- 
tence of  the  Coon  of  Justiciary  was  executed, 
when  the  criminal  was  hanged  and  cut  down, 
before  any  person  fired,  the  trust  reposed  ifi 
the  pannel,  and  the  doty  expected  from  him 
ceased  ;  he  was  no  longer  an  officer  employed, 
to  that  end  for  which  the  fire  arms  were  loaded, 
and  his  actions  came  to  be  estimated  of  by  the 
same  rules,  that  would  hav^  made  them  lawful 
or  unlawful  upon  every  ordinary  occasion, 
where  no  particular  danger  threatned,  and 
where  no  necessary  service  was  in  view. 

And  therefore,  as  in  such  cases,  the  pannel 
mubt  be  convinc^,  that  nothing  short  ot  being 
constituted  in  immediate  danger  of  death  with- 
out firing,  coold  justify  him  or  his  guard  for 
making  use  of  loaded  fire  arms,  he  must  in  con- 
sequence acknowledge,  that  in  the  case  in  ques- 
tion, no  danger  of  life,  which  lie  could  not 
have  avoided,  having  threatened  him  and  his 
guard,  he  was  absolutely  inexcusable  for  firing, 
and  that  therefore  his  mischievous  and  teme- 
rarious act  must  be  attended  with  the  highest 
penalty. 

An  armed  man  who  assaults,  and  without 
juat  cause  destroys  another  linan  though  armed, 
and  in  no  particular  trust  or  confidence  with 
him,  the  law  cdbstders  and  demeans  as  a  mur- 
dered; but  when  the  capuin  of  a  city  guard, 
who  has  an  armed  force  committed  to  his  care, 
fi>r  the  good  and  safety  of  the  community, 
thinks  fit,  upon  any  slight  oflR^nce  or  provoca- 
tion, to  turn  thoae  arms,  and  that  force  upon 
.a crowd  of  titistBS  lawfully  as  wtU  as  inuu* 
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cenily.  gaserabled,  be  i|,  JD  addition  to  Ihe 
slaughter  aod  (lestniotion  that  eusues,  guilty  of 
tUe  mo$t  ootorious  breach  of  trtut,  f^nct  i'or  an 
example  to  others,  whom  it  may  be  necessary 
for  tlio  good  of  the  comiDunity  to  trust,  ouq^ht 
to  be  punished  ia  the  most  severe  maniier. 
|i)en  80  trusted  are  under  double  tye^  iov  twsidea. 
d\e  general  obligations  of  duty  and  Uumattity,  ik 
particular  confidence  i^  v^posed  in  them,  which 
at  the  peril  of  thetir  li"^^  they  ou^Ut  to  answer. 

The  procurator&fQr  the  panoel  coiq plained, 
That  in  the  indictment  be  was  charged  with  a 
vicked  and  raaliciolis  pAjrpoi^e  of  destroying, 
^'onnding,  and  maiming  pmpbeis  of  bis.  ma- 
jf^ty's  subjects ;  and  by  \he  pannel'#  sober  ^d 
Jinodest  deportment  on  former  ocqasioos,  Bgki 
^  Whole  cii-cum^tances  precedent  to  tihe  roe- 
laiicholy  accident  now  in  qaestion,  eodeavouced 
tpi  shew  that  he  had  no  premeditated  oiaUeiow» 
design.  But  this  again  was  to  no  purpase:  tbei 
prosecutor  ne?er  heard,  noi*,  so  fares  be  kn.oiws, 
did  et er  any  man.  before  this  time,  complain  of 
the  wickedness  or  inhumanity  of  the  paov^U  and 
h^  hasreceiTed  no  ipfbrmation,  by  nthichbe 
can  be  induced  to  think,  that  for  any  consider- 
able time  before  the  fact  complained  of»  the 
pannel  bad  premeditated  the  destructive  action 
of  which  he  is  accused.  But  then  his  procn- 
T^ton  very  well  know,  that  firing  and  ordering 
to  Ure,  imply,  and  are  proof  of  a  wicked  s^nd  ma- 
l^cioua  purpose  of  destroying  those  tliat  are 
^ed  at :  « maiitia'  and  <  propositum  prsecedunt 
ictom,'  in  the  construction  of  reason  as  well  a& 
]aw,  and  whoever  viilfully  murdecsand  destsoys 
his  majesti^'s  subjects,  must  be  demeaned  m  a 
umrderer,  if  bis  malicious  purpose  precedied  the 
drawing  of  the  tricker,  or  giving  the  ordera,  one 
]|)oment,  as  much  as  if  it  bad  been  preconceirad 
a  whole  year. 

These  she«vs  of  deienoe,  ratl^r  than  defences, 
being  removed  ;  tlie  next  thing  that  comes  to 
l|e  considered,  is  the  history  of  the  pannePsbe-^ 
haviour,  during  tbe  melancholy  transaiction, 
-which  his  piioqunOors  offered  lo  prove,,  and 
insisted,  would,  i(  proved,  be  a  sufficient  de- 
fence against  tbe  facts  charged  in  the  ly  bel. 

But  in  this  the  prosecutor  can  by  no  means 
agree,  for  be  takes  it  to  be  extremely  plain, 
tfiat  every  single  ciroumstance  alleged,  by  the 
pannel  may  be  tfue,  and  yet  it  may  also  be 
tnie,  that  be  mtS  bin  own  band  fired,  and 
J^illed  one  or  more  of  tbe  innocent  people, 
%l}d  thai  he  ordered  the  men  under  bis  com- 
mand to  fire. 

It  may  for  example^  possibly  be  triM»  thai 
lie,  at  senile  period  or  another  of  tbe  action, 
called  out  to  tlie  multitude  to  stand  off,,  er  tbat 
])e  would:  fire  ;  that  be  at  some  one  point  or 
another  of  time  pmbibited  tlie  men  U>  &e,  and 
iltruck  down  the  pieces  of  such  as  were  pre^ 
mentingtiiem  ;  and  ^et  it  may  aJao  be  true,  that 
lie  at  some  other  point  of  time  gave  tbe  prems* 
word  of  command  to  fire^  and '  actgally  fibred 
the  piece  that  was  in  bis  hand :  bei'oce  he  lost 
his  temper  he  might  have  tbrealened  only,  be* 
fore  be  took  tbe  resolution  of  annoying,  aa  well* 
aaaO^  l^e  mw  loiacbief  dnno^be  might  faaia 


endeavoij^red  to  prevent  a  parCienTar  act  aT  «• 
bumauiiy  ;  hut  bis  doing  an  at  cerUin  fmedap 
is.no  conclusive  evidtmce,  ibat  at  ettterpoiBlfiaf 
time  his  coiiduct  might  not  bave  tteea  vevy 
different. 

Were  bis  giving  orders,  or  aetiial  firing  da- 
bioos,  tbe  circumstances  roentioiied  far  ibe 
pnnel  might  create  a  strong  prenumptioa  Ibr 
nim :  but  if  it  shall  be  proved,  as  it  ta  dkargeA 
lo  the  lybel,  thai  be  actually  fire4  the  piece  ia 
his  hand  ofieo^r  than  once,  an4  gave  jMnitM 
orders  to  fire ;  what  can  it  avail  him,  that,  aft 
some  otiien,  periods  of  the  fray,  ha  bckaved 
himself  in  a  dilEerent  manner,  since  both  the 
one  allegation  and  the  other  vay  be  true  ? 

But  the  procurators  for  tbe  paonel  kisisled. 
That  thoo^  tbe  proposition  they  andertnok  to 
prove  was  m  some  degree  a  negative,  yet  it  waa 
so  circumalantiated  as  to  be  capable  of  a  poaitive 
proof;  Car  tbey  aaid  that  credible  wilnessea 
Qould  be  prodttced,  who  would  inform  the  Ceorl 
and  jury,  that  during  tbe  whole  tiay*  they  kept 
their  eyes  upon  the  pannel,  and  were  attentive 
to  his  actions ;  auct  thai  they  conhl  take  afoa 
them  to  say,  that  tborowoui  tbe  scuffle  he  M 
not  fire  bis  piece,  nor  order  tbe  gtiani  to  fire,  hak 
that  be  tkreateoed  tafire,  wlii^  mi^ht  hjr  per« 
sons  at  a  distance  who  he|Kd  the  word  fise  oal|y 
pronounced,  be  mistaken  for  a  Gotaanaad,  and 
tba^  he  presented  hiajpi/w^only  in  a  ndeanciv 
pMture,  but  wiihaut  nriag,  wbiqb  mighft  have 
misled  the  spectaitors  into  an  opinion  that  ha 
did  fire,  though  be  renlty  did  not ;  if  nay  oae 
who  was  near  him  happened  toi  diaeharge  bin 
shot  about  the  same  time. 

This  reasoning  however  is  oaaufestly  defee« 
tive,.  because  tbeeMidence  of  the  witoeaaes,  wka 
aball  say,  tbey  did  not  see  or  bear,  hcaas  oa 
proportion  in  point  of  veigbt,  to  tbe  testiaMay 
of  those,  who  shaU  upoa.  oath  poaitiveljr.  say, 
that  ibey  did  bear  or  see. 

And  besides  the  obvioaa  reason  for  nudalaia- 
ing  this  distinction  in  the  comnum  caae,  tfaeia 
is  a  particttlav  consideration  that  aup|Mirlait,  in 
the  case  of  a  fniy  or  tumult,  wliere  shots  aoe 
fired,  marder  enaues,  and  there  is  a  genetal 
confoaion  and  suri^rize.  Mo  one  couU  pees- 
bly  be  so  interested  in  keeping  lus  eyas  apoa 
the  pannel,  when  it  conid  not  be  fftaseeo  there 
would  be  occasion  to  give  eviUenoe  toaobior 
his  behanioar,  as  not  lo  be  lyabie  to  be  cama 
o£  from  that  object,  upon  any  fi^i.  aarpdaa 
tliat  happened  ia  the  tumult :  tbe  lirtn^  oS  a 
shot,  the  flinpring  of  a  stone,  the  extraordinasy 
bebavionr  or  any  one  of  the  muhituilev  er  sf 
:bt 


the  guard,  mignt  impesoeptibly  hi 
the  eyes  and:  atteation  od  any  apeotalonfrssi 
the  pannel,  to,  that  new  ol^ect,  and>  preytcA 
his.  seeing  or  hencing  what  be  saidi  or  did. in  the 
mean  tine  :  and  tbeiafbreno  witness,  or  auv- 
beref  witnesses,  who  shoolditaheapon.  hinsr 
them  t»aa^  ahaohitelja,  that  the  ppaneKdkt  not 
at  any.  penod  of  the  frwf  fire,  or  ordat  to.firt, 
would  at  ay  be  credtbie^  ailcaa^BHietcertsioly' 
they  conld  not  be  credited  againstaaak  adtasfs* 
aa  should  positively  jay,  tiNittiyey  saw  et  kmii 
him  firvior  order  to  ue. 
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If  witncsset  sbill  wf  iqpMisI  the  paimel, 
tbat  they  «iw  Inm  prewot  bis  piece  and  fire, 
and  for  their  catuaicientus  shall  aver,  that  Ihey 
obsierrefl  fire  and  nnoke  isauhig  out  of  llie 
inussle  of  bis  piece,  and  a  man  drop  doivu 
dead  in  the  place  towards  which  he  pointed  it, 
will  that  evidence  be  sufieicDtly  contradicted 
by  persons  who  nay  say  they  observed  no 
such  thing,  or  that  others  of  the  guard  fired 
about  the  same  time,  and  at  the  sanoe  place  f 
It  is  humbly  tboogbt  it  cannot,  because  this  is 
aettii^  up  a  negative  eiridenoe  only  agaiMt 
positive,  which  neither  lav  or  reason  permits. 

And  if  credible  witnesses  sbaH  aver,  that  the 
captain  dislinclly  ordered  the  guard  lo  fire,  can 
it  avail  him  that  other  witnesses  heard  bim 
threaten  the  crowd,  ihat  if  they  did  not  retire  be 
would  fire,  without  hearing  the  positrve  orders 
for  firing  given?  In  a  timuU  every  individval 
eauuot  pwaklj  bear  every  thing  that  passes; 
but  then  it  is' no  evidence  that  particular  words 
werr  not  uttered  in  a  fray,  that  some  jievsonS 
preaeiit  at  afray,  did  not  hear  or  attend  to  ibem. 

And  the  pamiel  in  framing  his  defence  on 
this  article,  does  not  seem  to  have  attended  to 
what  is  enpressly  libeHsd  atgainst  him,  that  in 
great  anger  he  said  lo  the  t&tn  under  bio  co»« 
mand,  upon  their  firing  over  the  heads  of  the 
molutode^  Level  yonv  pieces,  and  be  damned. 
WiU  this  circonwtanoe,  should  it  be  proven,  be 
at  all  consistent  with  that  part  of  the  defence, 
which  tends  to  rendei*  the  expression  fire  dubi- 
ous ?  If  the  pannei's  possimi  moved  him  to 
utter  the  expressioi»,  level  your  pieces,  and  be 
dannned  ?  is  it  at  all  doubtful'  in  what  sense  the 
word  fire  was  pronounced  f  These  things  are, 
it  is  thought,  too  plain  to  be  fuvtber  insisted  on. 

The  only  remaining  circumstance,  on  which 
the  procurators  for  the  pannel  seemed  to  lay 
stress,  was  the  condition  of  his  firelock,  when 
the  action  was  over,  and  bis  voluntary  pre- 
senting himself  before  the  magish'stes,  when 
be  conM  have  made  his  eiicape ;  from  which 
they  would  have  infinrred,  an  mipossibititY  that 
he  was  guilty  of  actual  firing,  bw  firelocK  ap- 
peuring  not  to  have  been  dischargeil,  and  a 
strong  improbability  that  he  was  conscious  of 
having  given  any  criminal  orders,  since  with- 
out neoeasity  be  freely  presented  himself  to 
justice* 

Now  as  to  these  matters,  it  must  be  ob<^ 
serred,  first,  that  the  condition  in  which  the 
pannel's  firelock  appeared,  can  yieM  no«evidence 
lor  him :  A  piece  that  has  been  fired  may  be 
re- loaded,  and  so  cleaned  and  brushed- up,  as 
to  leave  no  vesrige  or  mark  of  the  former  finng[; 
and  the  piece  wbtch  the  pannel  made  use  of  in 
firing)  might  have  been  changed,  and  another 
produced  to  the  magistrates  in  the  room  thereof. 

But  Sdly,  the  indictment  no  where  avers, 
that  the  pannel  made  use  of  his  own  piece  when 
he  fired.  Where  he  is  first  charged  with 
firing,  no  more  is  said,  than  that  he  levelled 
tlie  firelock  that  was  in  his  hand,  and  firetl  it  at 
Charles  Husband.  Now  the  firelock  that  was 
in  his  band,  might  have  been  that  belonging  to 
another  maOf  as  well  at  bi9  own :  And  ia  the 
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other  part  of  the  indictment,  where  be  is 
charged  with  firing,  it  is  said  that  be  maile  use 
of  a  musket  dr  firelock  that  was  in  his  band, 
baviog  either  re- loaded,  or  caused  to  be  re* 
loaded  his  own  piece,  or  having  taken  another 
out  of  the  hand  of  one  of  the  guard :  So  that 
the  lybel  in  every  article  of  it  may  be  true,  and 
proved ;  and  yet  It  may  be  also  true,  that  the 
pannel  did  not  fire  bis  own  piece. 

And  as  to  the  article,  that  the  pannd,  con* 
scions  of  no  guilt,  appeared  voluntary  before 
the  magistrates,  when  be  couM  easily  have 
made  bis  escafie:  It  can  possrUy  infer  no  pre« 
snmnfion  for  his  innocence,  if  the  facts  charged 
in  the  indictment  are  made  good.  Whoever 
shall  be  satisfied  by  the  proof,  that  the  paunejf 
acted  in  manner  fybelred,  must  be  contince<^ 
that  he  was  governed  in  his  actions  by  no  prin- 
ciple of  discretion,  and  must  therefore  lay  no 
weight  upon  an  act  of  his,  which  can  yield  no 
inference  unless  be  is  snpposed  to  have  been 
governed  by  discretion  and  prudence. 

Having  thus  run  over  the  several  circnm-' 
stances  of  the  pannePs  narrative,  the  prosecntor 
apprehends,  he  may  safely  conclude,  that  they 
cannot  jointly  or  separately,  be  sustained  as 
a  defence,  against  the  charge  lahl  in  the  indict- 
ment: Because,  though  every  circumstance 
alleged  were  undeniably  proved,  the  unhappy 
pannel  might  nevertheless  be  ^uihy ,  and  a  po- 
sitive proof  of  the  facts  chai^^ed  must  neces*  * 
sarily  |irevail  with  every  unbiassed  jury- man, 
to  join  in  a  verdict  against  hinf. 

Tlie  prosecutor  is  nevertheless  far  from  wisli- 
iog,  that  the  unfbrtonate  pannel  should  be  de- 
prived of  an  opportunity  of  laying  every  cir- 
cumstance that  may  make  fur  bis  defence  be- 
fore the  jury  by  proof,  though  he  humbly  in- 
sists they  cannot  be  sustained  as  a  deface  rei 
levant  to  assoilzie  from  the '  fndictmedti  1^ 
is  possible  the  fact  may  come  out  otherwise  \t^ 
the  trial,  when  witnesses  are  upon  oath,  than  it 
did  w'ben  the  examination  was  taken  in  the 
precognition;  and  should  rheproof  of  the  in- 
dictment be  in  material  circtmistances  defective, 
the  evidence  offered  for  the  pannel  may  havd 
its  weight ;  wherefore,  so  fbr  as  the  forms  of 
the  Court  wiir  allow,  the  prosecutor  makes  no 
opposition  to  the  indulging  the  pannel  tto  bring 
what  legal  evidence  he  can,  fbr  the  informatioa 
ofthejur/. 

It  is  far  from  being  the  interest  of  the  crown, 
or  of  the  public,  that  an  innocent  man  should 
sufibr ;  but  it  is  grestly  the  interest  of  both,  that  a 
fbir  and  strict  inquiry  be  made,  where  the  guilft 
lyes,  when  a  massacre  so  cruel  and  so  danger* 
ous  happens,  to  the  end,  that  if  the  officer,,  who 
has  power  pot  in  bis  baud,  for  the  preservation 
of  the  peace,  and  for  tlie  protection  of  the 
people,  should,  from  any  unjust  motive  what- 
ever, make  use  of  that  power  in  breach  of  the 
laws;,  to  the  destruction  of  the  people,  he  may 
be  made  an  example  to  restrain  others  in  the 
same  ciroumsunces,  fi-otn  the  like  monstrous 
and  dangerous  abuses  in  time  eoaiing. 

f  n  respect  whereof,  Ste, 

Sic  Subtcribiturf       Dtit.  FoRBOr. 
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fi^roKMATiON  for  John  Porteout,  late  Captain 
Lieutenant  of  the  City  Guard  of  £(]in- 
burgb,  against  bis  Majesty's  Ad? ocat. 
The  Pannel  stands  indicted  at  the  instance 
#f  bis  Majesty's  Advocat,  for  his  bij^ness's 
interest,  for  the  crimes  of  murder,  and  slaughter, 
maiming,  and  wounding ;  and  the  facts  char- 
ged against  him,  from  whence  these  crimes 
•re  pretended  to  be  inferred,  are  these  foUow- 
inpr  •  That  the  pannel  being  one  of  the  cap- 
tain lieutenants  of  the  said  city  guard,  was  by 
the  magistrates  of  the  city  ordered  to  attend 
with  a  detachment  of  about  seventy  men  of 
the  said  guard,  at  the  execution  of  Andrew 
Wilson,  sentenced  to  be  hangeil  by  the  High 
Court  of  Justiciary  }  and  that  the  said  Andrew 
lYilson,  having  hung  upon  the  gallows,  erect- 
ed for  his  execution  in  the  street  called  the 
Grass- market,  until  be  was  dead,  at  least  for  a 
considerable  time,  and  so  long,  that  there  was 
ground  to  conclude  he  was  dead,  he  t^e  said 
pannel,  conceiving  a  wicked  and  malicious 
purpose  of  destroying,  wounding,  and  maim- 
ing the  persons,  inhJntants  of  the  said  city, 
and  others  assembled  at  the  said  execution, 
did,  without  any  Just  cause  or  necessary  oc- 
casion, order  the  said  detachment  under  his 
command  to  fire  upon  the  people  so  assembled  ; 
.  and  that  same  of  the  men  having  fired,  as  it 
would  seem  the  pannel  apprehended,  over  the 
hfiads  of  the  multitude,  with  intention  to  avoid 
doing  them  barm,  he  the  said  pannel  did  with 
threats  repeat  his  commands  to  fire,  calling 
oat  to  the  men  to  level  their  pieces,  and  te 
damned,  or  words  t6  that  purpose ;  and  that  at 
the  same  time  he  levelled  the  firelock  that  was 
in  his  own  hand,  taking  aim  at  one  Charles 
Husbaud,  and  having  fired  the  said  firelock, 
the  said  Charles  Husband  immediately  dropt 
to  the  ground  ;  having  received  a  wound  or 
wounds  by  bullets  or  large  drops  of  lead,  where- 
of he  died  in  a  short  space ;  and  that  by  the 
pannel  Kis  said  example  and  command,  seve- 
rals  of  the  said  guards,  to  the  number  of  about 
twenty,  did  at  the  same  time,  or  soon  there- 
after, fire  upon  the  innocent  multitude,  by 
which  fire  two  other  persons  were  killed,  and 
several  others  wounded,  maimed,  or  hurt; 
and  that  the  said  pannel  having  thereafler 
inarched  oflf  the  said  detachment  of  the  guard 
into  that  part  of  the  street  aforesaid  called 
the  West-bow,  he  did  again,  without  any 
just  cause  or  occasion,  order  the  men  under 
his  command  to  face  about  and  fire  upon  the 
people ;  and  that  at  this  time,  the  sain  pannel 
.  did  fire  a  musket  that  was  in  his  own  hand, 
having  either  reloaded,  or  caused  to  be  reload- 
ed, his  own  piece  or  firelock,  or  taken  another 
out  of  the  hands  of  one  of  the  guard ;  and  that 
severals  of  the  said  guards  did  upon  that  second 
example  and  command  of  the  pannel's,  fire 
upon  the  multitude,  by  which  fire  three  other 
l»ersons  were  killed ;  at  least  that,  by  the  said 
firings  of  the  pannel,  or  of  the  firings  of  the 
•ther  men  in  the  said  detachment  of  the  guard, 


proceeding  finom  the  pannel's  Older  lod  ex- 
ample, the  several  persons  mentaoiied  ii^ 
indictment  to  have  been  killed,  maiaKd,  or 
wounded,  were  all  respectively  kiUed,  woaoiM 
or  maimed :  Whereby  the  pannel  is  guihj  tf 
the  killing,  wounding,  or  maiming  liie  &d 
persons ;  at  least  is  art  and  part  thereof,  or  k- 
cessary  thereto;  from  whence  the  indictfse« 
concludes,  that  the  pannel  ought  to  be  pooisU 
with  the  pains  of  law,  t.  e.  capitally. 

To  this  indictment  the  panoel  pleaded  sc< 
guilty  ;  for  that  ho  bad  at  no  time,  darioe  tfce 
execution  of  Andrew  Wikoo  aforesaid,  gin& 
any  order,  6r  shewed  anjTexample  tolhesiiii 
detachment  of  the  guard  then  under,  or  tlui 
ought  to  have  been  under  bis  commanii,  to  fot 
upon  the  multitude  so  assembled ;  and  that  he 
did  at  no  time  fire  any  piece  or  firelock  Iub- 
self  upon  the  said  croiid ;  that  though  it  isi^ 
be  true,  that  at,  or  about  the  time  of  tbesvii 
executiou,  several  persons  were  k\M  tai 
wounded  by  the  firing  of  that  detadioiai 
of  the  guait],  which  indeed  ooffht  to  \&h 
been  under  the  pannel's  command,  and  «bicii 
be  does,  with  great  grief  and  sorrow,  regmr; 
yet  that,  as  such  firing  proceeded  wboii>  fm 
the  men  in  the  said  detachment,  without  ut 
order  or  example  from  the  pannel,  so  be  cod 
not  be  charged  therewitli,  however  fatal  or 
tragical  the  consequences  of  such  firing  mj 
have  proved. 

That  though  the  pannel,  as  coascioQi  of  b 
own  innocence,  could  safely  rest  his  triil  n^ 
the  denial  of  the  facts  aforsaid,  and  upoaiadi 
proof,  as  he  oouM  bring,  by  the  e? ideoce  il 
multitudes. of  persons  of  undoubted  oediie, 
who  happened  to  be  present,  close  bj  bio, 
during  this  unhappjr  scene,  that  be  «» 
nowayes  instrumental  in  the  killing  or  wonod- 
ing  the  said  persons,  but  that,  opoo  the  con- 
trary, he  did  all  that  was  in  his  power  to  pre- 
vent and  restrain  the  said  firing  upon  tbe  mfl^- 
titude ;  yet,  that  he  was  advised  bj  bb  couBsd, 
that  they  could  not,  during  the  coodiiciifl?  <« 
his  trial,  consistent  with  their  doty,  goffer  wo 
the  pannel  to  omit  or  abandon  any  defew 
that  was  competent  to  him  in  law;  aod  iw 
therefore,  as  by  the  law  of  Scotland,  tbe  pieid- 
ug  to  an  indictiaent,  upon  sopposed  facts,  s 
no  legal  admission  of  such  facte,  tbe  pauw 
was  at  liberty  to  plead  any  other  excepuoo  m 
lay  against  the  form  of  bis  indictmeDt,  or  «¥« 
to  plead,  that  tliough  such  firing  bad  pro- 
ceeded from  his  order  or  example,  yetertn  « 
that  case,  such  firing,  and  the  coosem^ 
wherewith  it  was  attended,  was  not  suSciew 
to  support  the  charge  against  tbe  panne. « 
the  crimes  of  either  murder,  slaa^jbier^"* 
ing,  or  wounding,  or  to  render  bim  obooxiow 
to  the  pains  libelled. 

And  in  the  entry  of  the  debate,  tbe  |»«"* 
raters  for  the  pannel  ask  liberty  to  offer  to "« 
Court,  a  full  recital  of  the  bebsTioor » «» 
pannel,  during  the  execution  oftbesaiaj*] 
drew  Wilson,  and  for  some  short  «P»**  r^ 
vious  and  subsequent  thereto;  *"  ;!Li 
offer  a  short  reUtiQU  of  what  they  appfw*^ 
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ms  the  cante,  Uiat  the  execution  of  the  iaiJ 
ndrew^  Wilson  was  atteoded  with  'such  an  un- 
&aal  confluence  of  people,  and  was  ordered 
>  be  guarded  and  oteraeen  bv  such  a  nu- 
lerous  and  onaccustoroed  armed  force. 

The  said  Andrew  Wilson,  alonjtr  with  one 
toberlson,  and  others,  had  been  sentenced  to 
eatb  bv  your  lordsbtjis,  for  robbing'  one  of 
be  collectors  of  bis  mojesty's  revenue  of 
ODsiderable  sums  of  money  of  the  public ; 
nd  while  they  lay  under  their  sentence,  thev 
rere  allowed,  as  osnal,  to  go  to  the  cliurcb 
djoiniDg  to  the  prison,  for  the  bene6te  of 
livioe  serTice,  under  the  custody  of  a  small 
letachment  of  the  city  guard;  and  while  the 
convicts  were  thus  at  church,  Robertson,  one 
>f  them,  fouad  means  to  escnpe  from  bis 
keepers  of  the  guard,  by  suddenly  Jumping 
iTer  a  pew,  and  getting  out  at  tlie  door  of 
^e  church ;  his  retreat  apparently  being  fa- 
voured by  the  mob,  or  lowest  sort  of  the  peo- 
ple, he  easily  made  bis  escape,  without  having 
been  ever  since  overtaken. 

From  this  escape  of  Robertson's,  sofavonred 
by  the  mob,  and  from  strong  surmises  and 
•Qggestioos,  that,  at  the  execution  of  Wilson, 
a  reseoe  was  intended  by  the  mob,  which  in- 
deed there  was  a  reasonable  ground  to  appre- 
hend ;  because  the  commons  ha? e  imbibed  a 
pernicious  and  absurd  conceit,  as  if  the  robbing 
of  the  public  money,  was  a  crime  more  par- 
llonable,  than  private  robbery :  therefore  it  was, 
as  the  pannel  apprehends,  that  the  magistrates 
of  the  city,  from  a  sense  of  their  duty  to  pre* 
vent  the  execution  of  the  laws  being  any  fur- 
ther defeated  by  the  rescue  of  Wilson,  took 
the  strm^^est  precautions  that  the  execution  of 
|itm  should  be  made  effectual. 

In  consequence  whereof,  as  would  seem,  the 
provost  of  the  citv  sent  for  the  panneV,  in 
whom,  be  must  take  the  liberty  to  say,  confi- 
dence was  generally  put  upon  those  difficult 
occasions,  and  told    him,  that   there  being 
great  apprehensions  of  a  mob  at  Andrew  Wil- 
son's execution,  that  therefore  there  was  a  ne- 
cessity to  be  well  prepared  to  prevent  their 
designs ;  and  for  that  end,  that  he  would  have 
the  whole  city  guard  to  attend  at  the  execution, 
he  having  given  orders  to  the  town  treasurer  to 
furnish  ttie  men  with  powder  and  shot,  and 
sncb  other  military  ammunition  as  might  be 
necessary  for  the  use  of  the  men  in  maintaining 
the  peace  of  the   town,  and  supporting  the 
execution  of  the  laws.    And  this  conference 
with  the  provost  happened  upon  the  Monday 
preceding  the  execution  of  Wilson,  which  fol- 
lowed on  the  Wednesday  thereaher.    But  it 
Hems  the  magistrates  of  the  city,  not  thinking 
eveo  this  precaution  sufficient,  upon  the  Tues- 
day thereafter,  the  provost  sent  the  pannel 
with  a  letter  to  general  Moyle's  lesiding  near 
the  city,  and  chief  commander  of  the  forces 
in  Scotland,  telling  the  pannel,  that  the  import 
of  this  letter  was,  desiring  from  the  general 
an  order  for  a  party  of  the  regiment  lying  in 
the  Cannon-gate  to  enter  the  city  (a  thing 
vary  vdoopvood^  except  in  the  case  of  urgent 


necessity)  in  order  to  over- awe  the  mob,  and 
thereby  maintain  the  peace  during  the  said 
execution. 

Jt  seems  this  letter  to  the  general  induced 
him  to  send  a  verbal  message  in  return  thereto^ 
by  a  fierson  of  known  honour  and  venuiity, 
major  Pool,  of  that  regiment  now  lying  in  the 
Cannon- gate,  who  told  the  provost,  mat  the 
general  wanted  to  know  of  him,  what  part  the 
king's  troops  were  to  act,  and  what  precau- 
tions had  been  taken  for  preventing  any  insult 
or  invasion  that  might  be  made  upon  the  troops, 
or  what  length  these  troope  might  go  in  the 
case  of  tumult  or  disturbance.  To  which  the 
provost  made  answer.  That  there  was  no 
reaiBon  to  apprehend  any  inconveniency  woiikl 
happen  to  the  king's  troops,  because  he  would 
have  them  only  to  parade,  for  a  terror  to  tha 
mob,  in  a  street  called  the  Lawn-market,  re- 
moved from  the  sight  of  the  execution,  but 
at  a  small  distance  only,  where  nevertheless 
they  would  be  ready  at  a  call  in  case  of  ne- 
ceiwity;  but  that  he  had  ordered  the  whola 
band  of  the  city  guard  to  attend  at  the  execu- 
tion itself,  with  proper  arms  and  ammunition, 
namely,  alug  shot,  with  orders  to  repel  forc» 
by  force,  and  even  to  discharge  their  arm* 
among  the  mob  in  case  of  resistance. 

On  Wednesday  the  day  of  the  execation,  iia 
the  forenoo)i,^the  pannel  attended  the  provosti 
and  told  him,  that  in  obedience  to  his  com- 
mands, the  men  were  all  ordered  to  be  in  rea- 
diness, their  arms  pot  in  order,  and  feaded  ; 
whereof  the  provost  approved,  and  told  the 
pannel,  that  he  was  to  be  readjr  betwixt  two 
and  three  in  the  afternoon,  with  his  guard,  and 
to  draw  ont  until  the  party  of  the  king's  troops 
from  the  Cannon-gate  past  him ;  and  Uiat  so 
soon  as  the  king's  troops  were  drawn  up  in  the 
Lawn-market,  the  pannel,  with  the  city  gnardi 
should  forthwith  march  to  the  prison,  and  con- 
duct the  prisoner  to  the  place  of  execution, 
without  allowing  him  first  to  go  to « the  town's 
council-house,  as  usual,  still  with  intention,  as 
would  seem,  to  prevent  any  oppertunity  of 
rescue, or  disturbance  upon  that  need;  and  a^ 
this  time  in  the  forenoon  the  pilneel  humbly 
proposed  to  the  magistrates  of  the  city,  that 
they  would  send  a  procUmation  through  the 
town,  as  a  caution  to  such  innocent  unwary 
people,  as  might  by  curiosity  be  drawn  to  the 
sight  of  the  execution,  warning  them  of  their 
danger,  in  case  any  disturbance  should  happen, 
or  attack  be  made  upon  the  guard.  And  ac- 
cordingly George  Lindsey,  one  of  their  clerks, 
made  a  scroll  of  the  said  proclamation  to  ha 
sent  through  the  town ;  but  for  what  reason  H 
was  not  proclaimed,  the  pannel  knows  not,  and 
at  the  same  time  the  pannel  remembers  some 
one  or  other  of  the  ^common -council  of  the  city 
propped  in  case  of  dbturbance,  the  reading  of 
the  Ruit  Act,  and  for  that  purpose  sent  for  a 
dozen  of  copies  of  the  act  to  a  bookseller's 
shop,  in  order  to  distribute  thein  among  the 
proper  officers  of  the  law,  authorized  to  read 
and  proclaim  sncb  act;  but  it  seems  at  ao 
time  eiiher  of  those  proposals  were  put  in  c^s« 
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^Uiop ;  Dor  at  tbe  time  of  the  iaid  exeeatioo, 
dill  any  officer  of  tbe  law,  auiLorized  to  ptfo- 
claim  such  act,  attend  with  the  pannel. 

A  shori  space  before  the  punnel  marched 
with  bis  men  from  the  guard-house,  towards 
the  pUce  of  execution,  he  was  heard  say,  that 
he  had  no  cartragea  in  his  box ;  oa  vrjitch  a 
corporal  tohl  iiim,  that  he  would  get  him 
aomt^  and  accordingly  the  corporal  did,  in 
presence  of  several  of  tbe  men,  open  the 
piliiners  cartiage  box,  wherein  it  was  observed 
thai  there  were  no  cartrages,  and  put  three 
cartraees"  thereiK^with  one  of  which  the 
paaneT  loaded  his  piece,  and  immediately 
marched  away  with  the  men. 

When  the  criminal  was  conducted  to  the 
scaffold  erected  lor  iiis  execution,  the  detach- 
ment -of  the  city  guard  were  posted  on  the 
Mreety  in  a  circle  surrounding  the  seafibid,  in 
•rder  to  keep  off  the  mob ;  but  because  of  a 
certain  building,  called  tbe  Com- market,  ui^ 
aitjoinin^  to  tbe  scaffold,  part  oi  the  men  did 
also  iactrcle  that  buihUng.  And  here  it  m^y 
not  be  inprQ|ier  for  tbe  Court  to  cast  their  eye 
Vpoo  a  ptto  of  the  ground,  and  |be  posture  of 
lae  men,  in  order  to  have  a  clearer  view  of  the 
deseripliooa  to  be  hereafter  mentioned. 

So  soon  as  the  criminal  was  thrown  over  the 
ladder,  aad  so  left  banging  upon  the  gibbet, 
|be  city  bailliea  immediately  withdrew  nigh  to, 
directly  opposite,  and  in  view  of  the  scaffold, 
but  without  leaving  any  order  or  officer  of  the 
lav  to  attend  with  the  pannel :  And  it  had  hap« 
peaed,  that  aome  short  space  before  the  act  of 
execHlioiv  while  the  minister  was  assisting  tbe 
criminal  by  prayer,  the  pannel  had  gone  up  to 
join»  leaviag  bis.  piece  with  the  serjeaot;  ^and 
saseoB  aa  puUio  prayer  was  ended,  or  some 
■kort  time  after,  and  the  convict  left  to  bis 
9Wtt  privaie  devotion,  tbe  pannel  took  back  bis 
piece  tQ..hia  hand,  aad  afterwards  came  off  tbe 
acaffold»  «wi  posted  himself  at  tiie  west  end 
of  tbe  det«|fimeBt  of  tbe  guard. 

So  worn-  as  tbe  convict  bad  been  hung  up  as 
afibretud,  and  that  tbe  dty  baiNies  bad  wiith-> 
drawn  fnm  tlieacaffold,  the  mob  became  to  be 
troubleaoaM,  iiileBding,  as  would  seem^  to  use 
Ibia  laat  shifty  immediately  to  cut  dod'n  tbe  cri- 
tnioalt  aad  endeavour  to  bring  him  to  life  by 
bleadiof  ;  ao  expedient  which,  when  timeoualy 
applied,  kaa  on  many  other  occasions  been 
known  tn  be  attended  witli  success,  and  the 
fttob  fell  a  murinoriog,  that  they  would  have 
bim  inatantly  cut  down,  and  if  it  were  not 
ooioklydone,  they  .woold  do  it  themselves  s 
lad  atthiatinse  they  pressed  hard  upon  tlw 
rnifd,  striking  at  them:  with  sticks;  seizing  of 
their  fire  arma  and  bayonets^  and  tbrowi&g  em* 
needing  big  stones  at  the  guard;  one  wbeoeoi' 
cot  a  drnmoMT  to  the  skoU,  another  iroke 
•nnol  ike  men's  shoulder  bones,  another  wound* 
nd  one  of  tbe  men's  legs,  and  several  othera  of 
the  men  were  wounded^  whereby  tbey  are  yet 
nnablc  to  ito  duty :  Tbe  truth  ot  all  which  oan 
be  attested  by  tneir  eommf  d  suf^eon,  wha  is 
bjr  tbe  city  onleted  to  aUend  them  upon  all 


Thia  insolence  in  the  mob  alarmed  the  pi- 
nel,  and  still  observing  it  to  encreBse,be«n 
apprehensive  Uiat  the  mob  might  obstract  libe 
pt^rfectiog  of  the  execution  ;  for  no  cnmbat 
can  be  cut  down  from  the  gibbet,  but  ufHatla 
'order  of  a  city  baillie,  upon  a  jodgaieottlju 
tbe  criminal  has  hong  up  until  he  is  compbttly 
dead,  agreeable  to  the  sentence,  which  tlva^ 
commands  such  convict  to  be  hanged  oolil  be 
be  dead ;  therefore  it  was  that  tbe  panad  tea 
a  message  to  the  bailltes,  to  know  if  hesfaodii 
suffer  the  criminal  to  be  cat  down  from  tbt 
gibbet ;  who  brought  back  an  %Rswer,  ^  the 
convict  was  to  bang  there  "jf^f^J^  quarter  si 
an  hour.  •         t  >y'"  * 

At  this  time  the  mob  wa#l.  ^ccfdiog  bolil. 
became  very  turbulent,  and  prest  hanlopoD 
the  ^uard,  aad  while  the  patiOel  was  eadn- 
vouring  to  keep  off  the  crowd  from  pressbg 
among  the  soldiers,  at  one  end  of  tlie  scaffoki, 
some  of  the  convict's  friends,'  assisted  by  tbf 
mob,  catched  an  opportunity  and  cut  bim  dovg 
wtthont  any  order :  And  thonglt  tbe  convict  b^ 
ing  thus  cut  down,  was  in  tbe  possessioe  aal 
keeping  of  the  mob,  who  were  effdeafoutii^  tt 
recover  him  to  life,  by  causing  the  toDs  ii 
botii  arrna  to  be  opened :  Whether  it  was  tbal 
tliey  were  apprelu  iisive,  that  the  guard  mniid 
recovar  him  out  of  their  hands,  aa  bating  luce 
cut  down  without  order  >  or  that  tbe  offittncf 
the  law  were  designed  to  see  his  iaieniMflii 
and  that  he  was  executed  to  <leath ;  or  tbit  tbe 
convict's  body  was  intended  to  be  given  lob 
aoatomi^eil  by  the  surgeons,  aa  is  sometinef 
junctised,  where  persons  of  low  degree  or  D0t»' 
rioos  offenders  are  sentenced-  tq  dcalb;  a 
firom  whatever  motive  it  procetdsd,  tlM  oNb 
began  to  insult  and  attack  tbe  guard:  hA 
npon  this  attack  it  was  that  the  man  afbresti 
bad  his  shoulder  bhide  broken ;  aqd  SBodierio 
bruised,  that  he  has  been  never  abic  to  ila  <Hitj 
since ;  and  the  timber  of  thn  drum  wai  broke 
by  the.fbrce  of  an  exoeedoigburgesloDetba 
was  thrown,  and  several  othefs  of  tbe  on 
u*ere  hnrt  and  woond^. 

This  violence  m  the  mob  so  alamieil  ibe 
pannel,  that  he  made  a  step  or  two  farwar^^ 
tbe  westward  of  tbe  scaffold^  toraingahoBtin 
face  towards  the  west  port,  fttnn  wbeaeetbe 
throwing  of  the  stonea  usostly  prsceeded;  w 
having  put  hia  piece  tn  bis  aboaider,  be  It* 
veiled  it  at  the  mob,  and  punting  it  crousdtt 
them,  threatened  with  an  audible  voice,  (fat  if 
they  would  not  be  at  peace,  and  leave  offtbfvvj 
ing  stones,  and  attackittg  tbe  men,  be  wtna 
fire  among  them ;  but  immediately  rccofer^ 
bis  piece  without  firing  it  j  tbe  thieib  beaf 
only  intended  to  intimioate  tbenob 

But  unfortanatBlyuponthiaenstteddieiHim 
tragical  soeno;  for  no  aaonet  had  tbe  peoos 
atept  forward,  threat*uing  tn  fiva  as  tfow^ 
bnt  one  of  the  meo'came  up  ftom  bebio4  biiBi 
and  mnntag  by  him  npon  hia  right  !»"*»  •■* 
stantly  discharged  his  piece ;  ■P<»**J^J.Jl 
of  the  crowd  dropt  dowti,  sonpcsed  ta*eC»r» 
Husband,  and  which  Charles  BfubmAj^ 
i^oD  preo£  bw  foond  tn  bavabeni'tb^  P^^ 
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who  tumuhaontlj  ttept  in  and  cut  down  the 
cnminal. 

Immi^diately  upon  this  first  fire»  another  of 
the  guard  came  up  to  the  panncJ,  with  his 
piece  presented  and  cocked,  and  asked  if  he 
sliould  fire;  to  which  the  pannel  answered 
with  some  Tehemence,  No,  by  no  means,  and 
struck  up  bis  piece,  btddiog  him  go  to  his  rank* 
and  actually  tnrost  him  thereto. 

After  the  example  of  this  first  fire,  several 
more  of  the  men  were  heard  to  discharge  their 
pieces,  but  upon  what  provocation  the  pannel 
cannot  t^U ;  these  shots  having  been  at .  a 
considerable  distance  from  the  pannel,  pro- 
ceeding, as  is  supposed,  from  such  of  the  men 
as  were  standing  at*the  south  west  comer  of 
the  Corn-market ;  whereas,  as  has  been  no- 
ticed, the  pannel  was  still  standing  at  his  former 
station,  to  the  west  of  the  scaffold  and  gibbet. 

The  pannel  not  knowing  the  fatal  conse- 
ijneaoes  of  those  shots,  but  suspectiog  however 
that  mischief  would  happen,  seeing  the  men 
bad  been  so  rash  as  to  fire  without  orders, 
thooght  it  was  the  best  course  he  could  take, 
to  lead  off  the  men  of  the  ffuard  as  soon  as 
he  conid ;  and  for  that  end  he  caUed  alotid 
to  them  to  follow  him,  and  afWr  having  given 
orders  to  the  seijeants  to  gather  them  together 
(for  it  was  inapossible  to  bring  them  into  ranks 
by  the  confusion  of  the  mob)  he  marched  off'as 
many  of  them  as  he  could  find,  by  the  north- 
side  of  thescafibld,  towards  the  foot  of  the  West 
^ow,  and  towards  a  parcel  of  the  men,  whom 
one  of  the  seijeants  had  got  together  at  the 
foot  of  the  Bow ;  but  as  he  was  going  to  join 
that  parcel  of  the  men,  he  heard  a  piece  fired 
near  bim,  with  which  he  was  a  ffood  deal  sur- 
prized, and  yet  more,  when  he  observed  two  or 
three  people  fall  to  the  ground,  and  which  ob- 
servation was  the  first  thing  that  greatly 
alarmed  the  pannel,  as  knowing  from  Uience, 
that  certainly  mischief  was  done :  but  it  is  cer- 
tain that  this  fatal  shot  did  not  proceed  from  the 
pannel,  but  from  a  certain  man  in  the  guard, 
that  can  be  well  prove^;  who,  after  having 
fired  this  shot,  immediately  retired  amongst 
the  crowd,  and  then  goto  himself  joined  to  the 
party :  and  surel  v  the  magistrates  of  the  city 
will  remember,  that  when  a  precognition  was 
taking  of  the  several  facts  and  occurrences  upon 
this  tragical  day,  that  a  certain  person  told 
them,  that  if  they  would  be  pleased  to  sist  the 
whole  band  of  the  guard  before  them,  he  would 
point  out  the  man  who  made  this  Ust  fire,  but 
the  magistrates  overlooked  this  offer. 

As  soon  as  the  pannel  saw  there  was  no  re- 
strainiuff  the  men  from  irregularities,  he 
marched  €kS  so  man^  of  them  as  he  bad  gote  to- 
gether, without  takmg  time  to  forme  them  into 
ao^  order ;  giving  orders  at  the  same  time  to  the 
seijeants,  to  beat  and  press  off  the  rest  with  all 
manner  of  dispatch.  Upon  whbh  he  observed 
those  that  had  straggled  come  off  partly  from 
about  Uie  scaffold,  and  partly  from  east-end  of 
the  Corn-market,  and  fall  into  the  rear ;  and 
while  the  pannel  was  thus  marching  up  the 
Bow,  upon  the  front  of  the  ftremoft  part  of 
VOL,  3CVII. 
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the  men,  and  had  eome  as  iar  as  the  torn  of  the 
Bow,  he  heard  some  droppiug  shots  firing  in 
the  rear,  and  about  thirty  or  forty  paces  distant 
from  him,  which  he  supposes  may  have  pro* 
ceeded  from  those  men  who  were  straggling 
upon  the  east  side  of  the  Corn-mercate,  nigh 
to  the  head  of  the  Cow-gate,  but  upon  what 
occasion  the  pannel  knows  not;  but  being 
alarmed  with  the  shots,  he  looked  back,  sup- 
posing the  men  might  be  attacked  by  the  nwb, 
and  observing  no  marks  of  any  such  attack,  he 
thousht  the  most  prudent  course  he  could  take 
was  forthwith  to  march  off  the  men. 

It  falls  here  to  be  noticed,  that  all  this  firing, 
from  first  to  last,  and  Whereby  so  much  mis- 
chief has  been  done,  lasted  not  above  two  or 
three  minutes ;  and  therefore,  considering  the 
violence  of  the  mob,  and  the  straggling  situation 
of  the  men  of  the  guard,  and  supposing  the 
truth  of  the  above  narrative,  which  will  beat- 
tested  in  proper  time  bvthe  oaths  of  many 
gentlemen  of  undoubteif  veracity ;  and  who 
had  fair  opportunity  of  observation  at  the  time, 
it  is  left  with  the  Court,  and  to  every  impartial 
by-stander,  whether  the  pannel  could  well 
have  done  more  for  the  safety  of  the  burgh  ; 
considering  that  it  shall  also  be  proved,  that 
during  these  few  minutes  of  firing,  accompa* 
nied  with  great  hurry  and  confuskm,  the  pannel 
gave  sevend  repeated  orders  to  the  men  to  re- 
strain from  firing ;  but  observing  those  orders 
prove  ineffectual,  he  endeavoured  to  sweep 
them  off  the  fiekl  with  all  manner  of  precipita- 
tion. 

The  nannel  marched  on  with  the  men  to  tlie 
guard-noose,  and  as  he  thinks  witli  coolness 
and  deliberation,  paising  by  the  king's  troope 
in  the  Lawn-market  (a  thing  generally 
esteemed  somewhat  inconsistent  with  goill^ 
especially  such  horrible  guilt  as  he  is  charged 
with.)  Upon  his  arrival  at  the  guard-housei 
he  drew  up  his  men  there,  sending  a  seijeant 
tto  the  provost  for  orders,  which  were  brought, 
that  they  should  wait  on  their  arms  till  the 
king^s  troops  past;  and  some  of  the  men  in 
waiting,  offering  and  attempting  to  clean  their 
guns,  but  the  pannel  discharged  it,  and  would 
not  allow  it  to  be  done ;  mean  time  a  certain 
person  of  credit  came  up  to  the  pannel,  and 
asked  if  he  had  fired  ?  To  whom  he  made 
answer,  he  had  not;  but  the  person  not  being 
satiified  with  the  answer,  pot  his  finger  into 
the  muzzle  of  the  pannel's  piece,  and  after 
havmff  rubbed  it  about,  and  after  having  also 
viewed  the  lock,  said  to  the  pannel,  1  see  yoa 
have  not  fired,  and  I  am  glad  of  it. 

The  king's  troops  having  passed  the  guard, 
the  pannel  med  off  the  men  into  the  guard,  and 
ordered  the  seijeants  to  keep  them  close  till 
further  orden,  and  bjr  all  means  not  to  suffer 
them  to  clean  their  pieces :  and  at  the  same 
time  the  pannel  delivered  his  carabine,  loaded 
as  aforesaid,  at  the  g^ard  door,  to  one  of  the 
guard,  neither  entering  the  guard  himself,  nor 
any  other  house,  but  went  immediately  to  the 
provost:  thus  his  own  piece  waa  brought  back 
loadedi  and  apparently  without  baviog  beta 


m 


lO^^^OlbQt  IL 


llred,  4ftd  ^  other  tiro  cart^|q^  which  he 
faand  gote  at  the  f  oArd  were  tbaod  upon  hit 
rMnrn  io  his  oartiiige  box. 
*  IfVhett  the  pannel  went  vip  to  the  pmvMt, 
Untie  person  there  present  alleged  he  mA  seen 
the  pumel  fife,  whieh  he  eontradicted,  end 
llegiircd  the  profoct  to  send  for  his  piece,  which 
lie  told  he  bad  delirered  at  the  eoaVd  at  efore- 
eidd,  and  that  it  wooM  anpearmm  insp^ttn^f 
of  her»  thai  she  had  nbt  been  fired :  and  the 
]lieoe  being  aceordiofi^ly  sent  fbr,  end  brotl^t 
Up  to  the  councH  chamber,  and  efter  being 
striotlv  inspected,  it  wan  agreed  bj  all  present 
that  efae  had  not  been  fired ;  and  in  this  condi- 
tion she  still  lies  loaded,  in  the  custody  of  the 
ttiai^trates,  alobg  with  the  cartrage  box,  con* 
twining  the  two  cartrages,  as  tforesatd. 
'  Thoogli  the  pannef  has  a  pretty  important 
pnze  at  stake,  yet  he  rests  in  full  security,  that 
he  win  prove  to  the  conTictiOn  of  the  Court 
^very  article  abdre  recited,  and  a  good  deal 
enehi  in  his  behalf  tb  W  hereafter  tneutioned : 
end  if  it  should  here  be  made  matter  of  wonder, 
how  such  difiereOt  accounts  as  are  given  of  this 
natter  can  consist  together,  seeing  numbers  of 
yeople  are  impressed  with  the  guilt  of  the 
pannel,  and  that  even  good,  welUmeaning 
people,  who  were  present  upon  the  spot,  per- 
mt  in  affirmhig  that  the  pannel  was  guilty,  by 
both  firing  himself,  and  giving  repeated  orders 
to  fire : 

'.  The  pannel  can  give  no  other  account  of  this 
matter  than  in  this  way.  A  miserable  slaughter 
was,  somehow  or  other,  committed  within  the 
town.  The  guilt  must  be  laid  to  some-body's 
4oor ;  and  whether  any  art  might  be  used  to 
hj  the  heavy  load  upon  the  pannel,  in  order 
to  draw  the  attentioo  Of  the  multitude  from  ano- 
eherpoint  in  view,  the  pannel  shall  not  say; 
hut  mtreats  upon  the  nononrable  conrt,  and 
every  candid  reader,  who  may  happeU  to  take 
vp  this  information,  to  look  into  the  Caledonian 
Mercuries  of  the  15th  and  19tb  of  Aprile  last, 
^pervsopposed  to  he  pobiisfaed  by  anthority  ; 
where  Will  be  found  a  .roost  charitable  acuount 
^f  the  matter,  touching  this  misfi)rtunale  pan- 
Bel,  who  was  then  lying  in  close  Confinement, 
Without  any  body  being  allowed  access  to  him ; 
in6  of  consequence,  couM  have  no  opportunity 
^vindicating  himsulf,  until  once  the  prrjodices 
%ere  deep-rooted  and  rivetted,  so  as  even  to 
tetch  the  unwary,  though  well-meaninjr,  part 
ef  the  people;  and  these  beatifUl  relations  of 
this  transaction,  are  adorned  with  some  witty 
iareasms,  very  proper  to  this  melancholy  oc- 
casion, and  pamted  out  with  inffeniouil  reflec- 
tibus,  and  quaint  rhetorical  invectives^  very  sui  t- 
^1e  to  the  authors  of  these  historical  relations. 
And  indeed  the  aulhore  of  these  accounts  of 
fhe  matter,  whoever  they  are,  have  the  im* 

e^ce  to  affirm,  and  the  wickedness  to  en- 
voor  to  fix  it  upon  the  pannel,  as  at)  instance 
bf  premeditation  and  felony  forethought,  diat 
the  pannel  had  ordered  the  detachment  of  the 

^^1  to  load  with  ball  and  sluff-shot,  befinre 
^y  marched  from  the  geatd :  And  this 
^Nitth J  titdier  cfBrmti  Ikkt  soMi  Mxtg  wjtt  on- 
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preceoeiitM,  aod  auni  as  the  puiMl  tNwM  m( 
pretend  orders  for ;  notwithstandiog  that  it  ii 
now,  wHh  his  nsnal  candor,  adamed  ly  hii 
majesty'is  advocat  in  bio  tefohnatHm  hg^iast 
the  pannel,  and  dare  not  he  denied,  hot  thai  the 
pannel  had  ordere  to  see  the  whole  menl 
pieced  loaded  With  hoUet  and  eHhef  ihM,  ant 
even  to  fire  those  piecei  inoiigM  the  nob  io 
case  of  exigency. 

The  jnrSndioes  agafaist  the  fiaunA  hebg 
once  artfully  rooted,  n  was  kfi  Am^  tuttttt  to 
catch  the  gnMy  mob,  who  are  not  IdMe  foleok 
back  and  decern  the  true  spriuga  and  eaUMi  of 
things :  For  such  i«  the  nature  of  houiin  pat- 
iions,  that  if  they  are  once  aitfaRy  loovetf, 
they  will  be  apt  to  misguide  the  ttttdarrtand- 
ings,  even  of  fiersons  of  observatHm  ;  aod  thai 
the  speat  having  onoe  beeo  created  MRdilet  the 
pannel,  it  grew  into  a  torrefit,  and  flew  Hfce  I 
train  of  fire,  evefy  one  addio^  fiiwal  Io  the 
fiaine,  and  sparks  originally  foarease  *into  a 
mighty  combustion :  And  so,  in  like  maoner* 
things  entirely  of  themselves  iDUoeeot  may  be 
multiplied  mto  horrid  cruelties  and  aanrage  nr- 
harily. 

It  might  also  operate  to  the  pr^diee  of  the 
pannel,  that  this  scene  was  acted  s&  m  vefy 
short  space,  attended  With  great  commotion  and 
confusion.  Words  and  actions  migtit  be  mis- 
construed (whereof  more  particular  notice  shall 
be  taken  liereafter)  whereby  penons  even  of 
judgement  might  be  deceived,  and  thereby  faS 
rato  the  vulgar  notions.  And  here  it  cannot 
be  deemed  an  useless  digression  in  the  pannel 
to  give  a  caution  to  all  gentlemen,  who  may 
happen  to  be  called  in  evideuce  upon  this  tria, 
(for  it  is  feared  the  mob  are  not  capable  of  this 
advice)  not  to  affirm  things  upon  €«th,  except 
their  observations  have  been  accmnpanied  with 
all  that  certainty  which  those  Seuaanodi  whcre- 
vrith  mankind  is  endued,  can  admit  of;  because 
any  inconsiderate  mshnebs  to  the  prejudice  of 
the^fb  or  ihme  of  the  pannel,  caftinol  fiiil,  for 
hereafter,  to  be  attended  With  very  painful 
stings  of  remorse. 

It  was  observed  Ibr  the  panm?l,  a»  a  thing 
that  could  nut  be  dented,  that  upon  many 
former  occasions,  he  had  been  singled  out  si 
the  fittest  person  to  maintain  the  peace  of  the 
city,  by  quelling  of  mobs  and  tumoha;  and 
that  be  had  never  hhhertofore,  during  all  tfis 
many  occashins  on  which  he  had  heea  em- 
ployed, ever  discovered  any  improdent  nshncsi 
or  cruel  temper  in  the  exercise  of  hli  oomaiaBd, 


but  had  exposed  his  person  (o  rery  mat 
danger,  rather  than  involve  the  city  m  Nood, 
or  proceed  to  soch  extremities,  an  tbe  law  cvch 
Would  have  entirely  justified. 

It  was  also  observed  in  behalf  of  the  panul, 
that  it  was  no  new  thing  fo^U^e  priwte  mm  ia 
the  ci^  guard,  #ho  though  they  are  tnteraUf 
acquaint«l  with  disciplitie,  yet  are  iiocs«l|icct 
to  the  military  law,  to  take  opoo  them  to  fin 
upon  the  multitude,  witltbut  any  onAerftMk 
their  commander,  whereof  the  ibliowiog  in* 
stanues  are  oAred»  ttid  whidi  tUMIbeds* 
iddd;«lowttrj 


no} 


-Jbr  Mmief% 


A«D»  I79&' 


\m 


That  at  Ui9  leiUtiiMia  of  Mr.  Wit4lie(iV00ik 
iS  a  minister  in  tbe  West  Church  p«risii»a  parlv 
)f  the  city  guard  upder  the  pannel'toomoi^dy 
lid,  oo^  ^  more  of  them,  io  tl»e  rear  rauka, 
vitbio  the  neaftofrate  of  Edinburgh,  while  the 
laonel  vraa  mstf-ching  oo  their  front,  face  abont 
od  fire  unon  ihe  mob,  without  any  order,  and 
y  which  fire  aeverala  were  daogeroualj 
rounded ;  and  the  like  happened  in  a  few  yeara 
go,  after  the  exeentioq  of  one  Campbel,  when 

detachment  of  the  city  guard  were  conduct* 
Dg  tbe  corpa  of  the  peraon  executed,  which 
ras  delivered  over  to  the  aorgeona  of  £din- 
urgh,  by  order  of  ihe  megiatraiea.  And  the 
ame  thing  happened  a  few  yeara  ago  at  a  race 
t  Leitb,  wberQ^  the  party  of  tlie  guard  waa 
ommanded  by  captain  Lmd,  wherry  aeveral 
eraons  were  wounded.  And  another  inatance 
raa  given,  where  the  aame  irregularity  hap* 
eueii,  within  theae  few  roonetha,  at  Ubie  execu- 
00  of  Brown  the  amith,  when  the  detachment 
f  the  city  suard  waa  commanded  b^  both  cap* 
lioa,  lind  and  Fergnson.  And,  indeed,  m* 
omerable  other  iostancea  might  be  given  of 
be  raabneas  of  the  men  in  thia  particular, 
rbich  it  ia  needleaa  to  condeacend  uj^n,  be- 
anse  they  are  notourly  known  in  the  city. 

Jt  may  also  deaerve  notice,  that  the  private 
oen  of  the  guard  might  be  prompted  to  firo 
pttboot  orders,  partly  from  resentmept,  that 
tobertson  before-mentioned  bad  escaped  out  of 
tieir  faanda,  and  partly  from  being  encouraged 
y  the  ^eral  order  they  heard  was  given  by 
ae  magistn^tea  to  fire,  in  caae  of  resiataoce : 
»r  it  ia  now  found^  that  aeverala  of  tbem  weio 
eard  to  aay,  before  tbey  went  out  to  the  exe* 
otioo  of  Wilaon,  that  now  they  had  gote  arma 
od  ammunition  put  in  their  hands  and  there* 
>re  wouki  not  fail  to  use  them,  in  caae  they 
rere  attacked,  or  any  reaistaoce  made. 

These  obaervationa  it  ia  hnmbly  thought  can* 
ot  fail  to  operate  in  favour  of  the  pauoel,  in 
ase  tbe  proof  of  the  libel  shall  be  attended  with 
ny  uncertainty  or  dubiety :  and  aUhough  thf 
annel  ia  not  ao  weak  of  judgment,  aa  to  ima- 
ine  that  auch  preaumptiona  can  prevail  against 
oaitive  and  certain  proof;  yet  he  doubta  not, 
liat  in  due  time,  when  the  proof  ia  led,  auch 
bt>ervatk>na  most  have  wetgnt  with  tbe  candid 
jrv. 

One  thing  more  we  must  observe  in  general, 
,^hat  aa  be  uaa  been  employed  for  these  numv 
ears  pAst»  M  the  acourge  of  the  mob,  thougn 
lever  once  known  to  proceed  to  extremitica ; 
et  such  atation  of  hia  may  be  the  cauae  of 
rawing  resentment  from  the  lower  sort  of  the 
enple  against  him. 

The  pannel  haa  juat  reaaoo  to  ask  the  for* 
;ivencas  of  the  honourable  Court  for  dwelling 
0  loQjf  upon  generals;  but  it  is. hoped,  from 
rbat  IS  above  notided,  and  that  thia  i«  the  firat 
ocaaion  he  had  of  vindicating  bimae If  from  the 
aperaiona  and  prejudice  of  bis  adveraariei^  he 
laT  merit  the  pardon  of  the  Court, 

And  now  to  proceed  to  the  particulars  ia  the 
idictment :  and  whereas  it  sell  forth.  That  tbe 
•aimel  coaoelvinga  moat  wiclfLod  and.malieNNM 


I  parposeof  deatroyiag,  aroondinc  and  maiming 
numbera  of  hia  majeaty 'a  aolyecta,  inbabitante 
of  the  city  of  Edinburgh,  bad  acted  the  aeveral 
mattera  and  thinga  charged  in  tbe  indictment; 
tlie  oaunel  must  observe,  that  the  circuro^tancee 
of  the  case  naturally  exclude  any  auppositioii 
of  premeditate  malice  and  reaeutmeat  in  tbf 
pannel,  becauae  it  ia  impossible  to  conceiv^ 
that  the  pannel  ahoudd  have  ret^iqed  any  mat 
lice  against  a  ipultitude  of  peraoaa,  of  whom  he 
neither  had,  nor  can  be  supposed  to  have  bad| 
any  acquaintance :  and  though  it  was  admitted, 
thai  the  circumstancea  of  the  case  do  exclude 
any  supposed  loogf  premeditated  mulioe;  yef 
it  was  urged,  that  in  law  every,  wicked  action 
does  presume  malice,  though  vaitanUuieous  to 
aueh  wickednesa  committed. 

To  which  it  waa  anawered  io  behalf  of  tbf 
pannel,  That  the  circumstances  of  tbe  case^  af 
laid  in  the  indictment,  do  even  exclude  aigr 
preaismption  of  malice  accompanying  the  acl| 
chaxged  in  the  iodiotroeut  \  because  trery  ao« 
tion  muat  be  conatroed  in  the  moat  favourable 
sense;  and  therefore  the  actions  charged' 
againat  the  pannel,  muat  even  be  constnied  t^ 
baVe  proceeded  from  a  principle  of  duty  in  lite 
pannel,  in  maintaining  the  peace  of  the  place, 
and  in  aupporting  tlie  authority  of  tbe  laws, 
and  the  guarding  of  that  execution  of  them, 
which  waa  committed  to  him  by  lawful  author 
rity. 

JQ  tbe  next  place,  an  exception  was  taken  te 
the  indictment,  as  not  having  been  bid  with 
sufficient  certamty;  the  indictment  no  where 
expressing  the  particular  nlacea  of  that  largf 
street  wherein  the  guilt  is  cnarged  to  have  been 
committed,  whereby  tbe  panndi  was  precluded 
from  making  hia  defences  with  certainty :  for 
had  it  been  Uud  in  the  indictment  at  what  placee 
in  the  atreet  tbe  particular  persona,  affirmed  to 
have  been  killed  and  wounded,  were  so  kUIe4 
or  wounded  \  tbe  yannel  might  have  had  ai| 
opportunity  of  proving,  from  tne  circomuitances 
of  hia  aituatMu  at  tbe  aeveral  (lerioda,  that  i| 
Fas  impoeaible  that  auch  woonds  could  have 
been  received  from  his  bands.  And  though  i^ 
may  be  true,  that  such  part  of  the  indictment 
aa  chargea  the  pannel's  order  to  fire,  would  b^ 
of  universal  infiuence,  and  reached  over  the 
whole  circumataneea  of  guilt  charged  in  th^ 
indictndent,  yet  aa  actnid  execution  made  \xf 
the  pannel  waa  charged  separate  from  hia  ois 
der  ^  fire,  auch  proof  of  mnoeence^  wheraet 
the  pannel  pleaded  an  oppcurtunity,  might  have 
afibrded  him  a  defence  against  a«cb  pfit  of  thf 
indictment  aa  chargea  hia  own  firing  and  kilU 
ing. 

To  thia  it  was  answered  by  hia  faijesty 'a  ad^ 
vocat.  That  the  iybel  waa  aa  parucular  aa  the 
law  reouired,  deapribing  the  atreet  where  tbf 
execution  waa  oommitted,  whicb  ia  all  that  the 
Mtmoet  acrapnloaity  could  eipeet  in  thia  caae  \ 
because  miv^Qie  circomatancea cannot  be  knowi> 
te  tbe  pceeenHor,  or  certainly  discovered,  bq|. 
by  proof  upon  trial,  and  that  every  circui»| 
aieiMe  of  the.  pannel'a  own  actinf  must  be 
k«9i9  te  him.   A<mI  tberefcre»  if  frQ«  tbf 
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position  or  Mtaation  in  which  he  was  at  the 
time  of  the  firing,  the  pannel  can  shew  that  it 
was  impossible  be  ooula  have  lulled  the  person 
whom  he  is  charged  to  have  shot ;  by  describ- 
ing and  provbg  these  drcumstances,  he  may 
have  advantage  from  them,  but  cannot  object 
to  the  prosecutor,  that  he  did  not  minntely  de- 
■cribe  liis  situation,  which  was  not  known  to 
him ;  and  that  bv  the  describing  of  which, 
perhaps  erroneously ,  the  prosecutor  might  mi- 
nister an  unjust  occasion  to  a  criminal  tP  escape 
jnsfice. 

To  which  it  was  replied  for  the  pannel,  That 
thon^h  it  is  true  that,  in  most  cases,  the  de- 
scribiDg  the  street  where  the  guilt  was  com- 
mitted, would  be  a  sufficient  description;  yet, 
that,  in  the  present  case,  where  it  was  laid  in 
the  indictment,  that  in  a  crowd  or  multitude, 
various  shots  were  fired  by  difierent  hands,  and 
thereby  wounds  given ;  'tts  even  necessary  to 
descrioethe  particular  place  of  the  street  where 
such  wounds  were  received,  in  order  to  form  a 
judgment  from  whose  hands  those  wounds  had 
proceeded.  The  pannel  might  have  fired  elu- 
sory, or  in  the  air,  and  the  wounds  received 
tnay  have  proceeded  from  the  shots  of  others : 
that  thon^ti  the  pannel  knows  his  own  position 
and  situation,  and  can  prove  them ;  yet  such 
proof  could  not  avail  him,  nor  be  received  by 
the  Court  in  the  point  of  relevancy ;  because  it 
would  be  a  simple  negative,  which  could  not 
be  admitted  of,  nor  would  not  appl^,  unless  the 
particular  places  of  tlie  street,  m.whjch  the 
woonds  are  said  to  have  been  received,  had 
been  descrit^  to  him ;  a  situation  which  the 
pannel  cannot  be  supposed  to  know ;  whereas 
the  prosecutor  must  be  supposed  to  have  known 
It,  seeing  the  same  information  that  led  him  to 
know  of  the  wounds  received,  must  necessarily 
nnoo  ioquiry  have  certiorated  him  at  what 
places  of  the  Street  such  wounds  were  received, 
seeing  the  matters  and  things  laid  in  the  in- 
dictment, are  char^  to  have  been  committed 
at  high- day- light,  in  presence  of  multitudes. 
And  though  the  pannel  is  itilly  satisfied  of  the 
good  disposition  of  the  honourable  prosecutor, 
to  lay.  a  fair  and  certain  indictment  against 
every  pannel,  yet  it  must  be  admitted,  that  all 
indictments  ought  to  be  laid  with  all  that  ac- 
curacy and fhlldescription  that  the  nature  of 
the  thing  can  admit  of:  and,  as  to  such  part  of 
the  answer  for  bis  majesiy^s  advocat,  as  saith, 
that  such  partieolar  description  of  place,  if  per- 
haps erroneously  described,  might  minister  an 
imjnst  occasion  to  the  pannel  to  escape  justice ; 
its  answered,  That  such  erroneom^  description 
•f  pbice  could  in  no  sense  afiect  the  trial,  be- 
cause though  such  description  should  not  be 
proved,  it  would  not  vary  the  case,  providing 
the  act  of  killing  were  proved  against  the  pan- 
nel, because  such  description  of  place  is  hut  a 
circumstance  immaterial  to  be  proven  by  the 
prosecutor ;  but  for  the  reasons  above  assigned, 
nisr^y  material  for  the  panOel  to  know,  m  or- 
der to  lay  his  defence  before  the  Court. 

It  was  in  the  next  place  offerdd  pa  a'  defenca 
for  the  paaueiy  That  tht^rtnstatice  of  the  mob 
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wasso  great,  and  the  attack  of  tbadtyffard 
so  viomt  against  them,  in  beating,  bran;, 
and  wounding  the  men,  as  baa  bera  above  i»- 
ticed,  while  they  were  in  the  lawful  execotiM 
of  that  office,  committed  to  them  by  lawful  to- 
thurity,  that  such  resistalkce  and  attack  nnst 
have  justified  the  guard,  in  repelling  the  j»- 
lenoe  of  the  mob ;  since  such  proceedisgsm 
the  ^uard  were  acted  in  sopport  of  the  due  ex* 
ecution  of  the  laws,  which  the  mob  vera 
highly  criminal  in  disturbing.  That  tfais  ir- 
gument  as  pled  for  the  pannel,  was  not  mijr 
consonant  to  the  rules  of  reason,  but  sgreeiMi 
to  sundry  judgements  and  precedents  of  tbc 
Court,  particolariy  that  in  the  year  1692,  it 
appears  from  the  l>ooks  of  adjournal,  tbatJasNi 
Gordon  messenger  at  the  execution  of  a  ac- 
tion, did,  with  many  others  his  assistants,  an&al 
with  guns,  swordss,  and  other  hostile  wetpoia, 
shoot  several  shots,  whereby  one  Alenoda 
Jack  was  killed  dead  upon  the  spot,  amidst  a  oo- 
merous  crowd,  which  the  alarm  of  noise  sodti- 
mnlt  had  drawn  together,  and  whereof  oolr 
part  can  be  supposed  to  have  oome  there  wltk 
mtention  to  resist  the  messenger;  and  tbesaid 
James  Gordon  and  the  others  his  a8sistsats,beii>g 
indicted  for  munler,  the  lords  sustained  this  d^ 
fence  to  him,  relevant  to  dide  the  libel  smpijr, 
viz.  That  he,  in  the  execution  of  a  captros, 
haven  his  blazon  displayed,  was  hj  Ibree  cf 
arms  hindered  to  enter  tne  house  ofLososij, 
by  the  persons  within  tliat  house,  and  tbjt 
they  did  threaten  and  menace  the  messergtr 
and  his  assistants,  and  that  they  tbreatm 
to  raise  ^the  country,  and  that  the  coootryiy 
accordingly  rise,  and  beset  and  sorroood  tke 
messenger,  either  in  the  boose,  or  witfaoottlic 
house ;  the  said  country  people  being  anned 
with  guns,  swords,  and  other  invasive  nreapoo!. 
Here  your  lordships  perceive,  that  the  Court 
justified  the  messenger  m  shooting  amoD^tbi 
mob,  and  killing ;  because  the  persons  lo  the 
house  forcibly  hindered  him  from  entering,  ib^ 
threatened  and  menaced  him,  bang  anasl 
with  invasive  weapons ;  and  the  present  cases 
more  favourable  in  behalf  of  the  pannel,  wbi 
acted  by  lawful  authority,  as^well  asGordoait 
the  other  case  did,  and  who  was  snpporttDgtiie 
execution  of  the  laws,  as  well  as  Gordon  wu ; 
with  this  difference  upon  the  side  of  the  psi* 
nel,  that  he  was  not  only  hindered  voAat' 
na<HHl  in  the  execution  of  his  doty,  but  be  and 
his  guard  invaded  and  assaulted,  beat,  bniiffii, 
and  wounded,  as  has  been  above-ootieed,  ni 
whereof  a  strong  proof  shall  *  be  brongbt ;  <a^ 
that  the  nrob  in  the  present  case  were  ootooiy 
armed  witli,  but  in  their  attack  upon  the  giM 
made  use  of\  big  stones,  of  two  or  three  poon 
weight,  which  must  be  allowed  to  bevei7iB* 
vasive  weapons ;  and  therefore  the  nanndsu^ 
sumes,  that  the  defence  offered  for  him  io  tbi 
present  case,  is  stronger,  and  ought  ratbo  t« 
be  allowed  him,  than  that  which  was  sosuioa 
to  Gordon.  Only  the  pannel  roust  do  the  jot* 
tlce  to  his  majesty 's  Advocat,  as  to  ackoowtedfe, 
that  this  precedent  was  not  hitherto  offer^ 
the  dcb«te4  bat  whe^  the  tfsQwd  is  istpnlN) 
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rill  be  Iband  to  itand  in  tbe  predie  terms  as 
bofe-mentiooei). 

There  was  in  the  former  debate,  a  precedent 
f  the  Court  offered,  as  against  tbe  pannel, 
rhicb  tbe  pannel,  with  snbmissimi,  apprehends 
Bakes  for  nim,  namely  captain  Wallace's  caw, 
ome  time  after  tbe  Revolution.  Captain  Wal- 
ice  was  indicted  in  the  1692,  for  naving  re- 
iiseft  in  the  1688,  to  delirer  up  himself,  in 
bcdience  to  an  order  of  the  president  of  the 
oandl,  an<f  several  privy  conncellors.  whereof 
iro  were  officers  of^  state ;  and  the  bnillfTs  of 
Ldinburg'h,  having  ffone  down  to  tbe  Cannon* 
«te,  with  a  heraula  and  pursevant,  with  their 
oats  of  arms  displayed,  to  put  the  order  of 
•rivie  council  in  execution;  notwithstanding 
rhicb,  captain  Wallace  would  not  deliver  him- 
elf  up,  but  retired  with  the  men  under  his 
ommand  to  the  Abbay,  and  defended  himself, 
nd  fired  upon  the  bailiffs,  heraulds,  and  pur- 
evanti  ;  shot  several  persons  dead  upon  the 
pot,  and  wounded  a  g^reat  maiiy  others. 

The  defence  pled  for  captain  Wallace  was, 
rbat  tbe  keeping  of  tbe  Abbay  was  committed 
9  bim  by  order  of  tbe  privie  council,  which 
le  was  obliged  to  maintain  so  long  as  the  trust 
fit  was  committed  to  him  ;  that  as  to  the  or- 
er  of  privy  council,  to  deliver  up  his  person,  it 
ras  contrair  to  an  act  of  parliament  JameS  the 
ixtb,  whereby  any  general  warrant,  fur  putting 
be  person  of  any  man  in  ward,  except  where 
Qcb  warrant  was  signed  by  four  officers  of 
tate,  whereof  the  chancellor,  treasurer,  or  se- 
retary  of  state  to  be  one,  which  had  not  been 
ractised  in  Wallace's  case,  was  prohibited  and 
lischarged. 

Tbe  lords,  after  a  very  learned  debate,  did 
nstain  these  defences  to  captain  Wallace,  viz. 
That  oo  the  sabbath  night,  or  shortly  before,  a 
abbte  did  meet  in  several  phtces,  in  great  num- 
eti,  and  that  severals  of^lhero  did  declare  to 
ohn  Peterson  their  resolution  to  trouble  the 
annel  on  bis  guard,  and  to  ptlhge  the  Abbay, 
elevaot  to  restrict  to  an  arbitrary  punishment. 

Here  vour  lordhips  perceive,  that  the  Court 
QStained  a  previous  intention  only  declared, 
fiat  they  would  trouble  the  pannel  on  his 
nard,  and  pillage  tbe  Abbay,  sufficient  to  mo- 
erate  tbe  punishment ;  so  tender  afe  the  laws 
>wards  any  person  committiug  hostility  in  de- 
eoce  of  his  guard :  and  then  tSe  lonis  sustained 
he  following  defence  relevant  to  elide  the  libel 
Itogetber,  to  wit,  That  the  rabble  did,  in  a  tn- 
anltuous  manner,  come  down  the  Cannon* 
;ate  with  swords  and  fire  arms,  and  did  beat 
ome  of  tbe  panners  centinels  ;  and  being  de- 
ired  to  stand,  they  notwithstanding  advanced 
0  near,  that  the  pannel  could  speak  with  them ; 
nd  after  he  had  desired  them  to  remove,  or  be 
t  tbor  hazard,  they  notwithstanding  thereof 
till  persisted  to  advance. 

The  application  in  the  present  case"  is  easy : 
Pfae  pannel  many  times  exhorted  tbe  mob  to 
tand  off;  notwithstanding  of  which,  they  still 
irened  upon  him ;  he  many  times  advertised 
hem  of  tlieir  hazard ;  threatned  to  firs  upon 
hfin  if  tiiey  would  not  keep  offj  his  oontioels 


were  not  only  beat,  but  braised  and  wounded  $ 
all  which  is  offered  to  be  proved. 

Another  case  was  mentioned  in  the  debate  to' 
your  lordships,  which  strongly  supported  tba 
plea  of  the  paonel,  because  it  was  a  judgement 
of  your  loitlships  pronounced  but  very  lately^ 
aAer  the  most  solemn  declaration  of  tbe  Court ; 
and  whereio,  tbe  pannel  is  informed,  tbe  Court* 
wasnoanimous;  and  which  judgement  seemed 
to  be  of  that  importance,  as  to  induce  the* 
Court  to  reverse  the  proceedings  of  tbe  high 
court  of  admirality,  after  a  solemn  trial  by  jury 
in  that  court:  a  verdict  returned,  finding  the 
tybel  proven,  and  the  defence  not  proven ;  and 
a  sentence  of  death  pronounced  by  the  judge  of 
tbe  high  court  of  admiraliry* 

The  case  before  the  admirality  was  this ;  A 
corporal  and  a  private  centinel  in  colonel 
Hamilton's  regiment  were  indicted  before  the 
admiral  for  murder ;  for  that  they  had,  upop 
the  hi^h  seas,  killed  Hugh  Fraser  younger,  of 
Belnam,  bv  stabbing  him  with  a  bayonet  in  the 
breast,  and  afterwards  throwing  him  into  the 
sea,  whereof  he  instantly  died. 

The  defence  pled  foV  the  pannels,  was  this, 
that  the  pannels  were,  by  military  order,  ap- 
|)ointed  to  attend  the  officers  of  the  customs  in 
seizing  of  goods  by  law  made  seizable ;  and 
that  toe  pannels  being  in  a  boat,  upon  tbe  seas, 
along  with  the  custom-house  officers,  in  quest 
of  sQcb  goods,  tbe  person  killed  did  come  np 
with  them  in  another  boat,  witli  others  in  com- 
pany with  him  ;  and  that  Fraser  the  deceased 
jumped  into  the  boat,  where  the  pannels  and  th« 
custom-house  officers  were,  and  endeavoured  to. 
take  hold  of  their  arms ;  which  was  both  a 
resistanr»and  an  attack  of  the  custom-house 
officers  while  in  the  execution  of  their  doty. 

Upon  the  other  band,  it  was  pled  against  tbe 
pannen,  that  Fraser's  jumping  into  the  boat, 
was  with  no  intention  to  make  resistance,  but 
rather  to  save  his  own  hfe  from  the  thrusts  of 
the  pannels,  tbeir  pieces  having  been  aimed  at 
him;  that  those  in  the  custom- bouse  boat 
could  have  no  just  apprehension  of  being 
mastered  by  Mr.  Fraser,  be  having  no  invasive 
weapon  alwot  bim  whatever,  and  being  tbe 
only  person  who  offered  to  get  into  the  custom- 
house boat,  in  which  there  were  several  per- 
sons well  armed. 

Thejodgeof  tbe  high  court  of  admirality  ad- 
mitted of  the  pannels'  pteS,  in  this  manner 
only,  "  sustains  tbe  defence  of  self  defence  pto- 
poned  by  the  pannels,  that  the  killing  of  the 
^  said  Hugh  Fraser,  by  them,  or  either  of  them, 
was  in  the  necessary  defence  of  their  lives,  and 
repelled  tbe  whole  other  defences  proponed  for 
tbepannels." 

Tne  jury  returned  tbslr  verdict,  finding  the 
pannels  both  guilty,  art  and  part,  ot'killiug  the 
said  Mr.  Fraser ;  and  finding  it  not  proven,  that 
the  killing  of  Mr.  Fraser  was  in  the  necessary 
defence  oflthe  pannels' lives :  Upon  which  ver- 
dict returned,  tlie  judge  fenteuced  both  tbe 
pabnels  to  be  hanged.- 

The  proceedings  of  tbe  court  of  admh'ality 
were  laid  before  your  lordships  4br  a  review, 
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wbi^b»  it  U  belie?edy  is  the  mgle  ^ml$9^ 
wherein  it  was  ev^r  cootended,  that  the  pr»- 
eee«lings  of  th%  high  court  of  ftdroirality  in 
natterg  criminal  could  be  reviewed  bj  any 
Other  court. 

'  Notwiibst^ding  of  which,  your  lonkbipe 
Were  pJeaned  to  reverse  the  sentence  of  the 
jKidge  admiral ;  no  doubt,  upon  aupposed  error 
in  bis  proceedings ;  because  the  verdict  of  a 
jury,  pronounced  upon  evideooe,  cannot  he  re- 
rersed ;  and  in  consequence  of  which  judg- 
ment of  your  lordships,  the  paanels  were  set  at 

Now  the  pannel  is  advised,  that  such  judg- 
ment in  your  lordships  could  stand  upon  no 
foundation  other  than  this,  viz.  That  your  lord* 
nhips  bad  revemed  Ui^  judgment  of  the  admiral 
as  er(X)neous,  in  not  sustaiuing  this  defence  to 
the  panneb :  That  they  were  resisted  by  Air. 
praser  deceased,  whitte  tliey  the  pannels  fvere 
in  the  execution  of  their  dut]r« 

And  as  the  degree  of  resistance  offered  by 
)klr.  Fraser  to  the  pannels,  was  by  the  panneb 
themselves  maintained  to  have  been  no  higher 
than  what  has  been  set  forth  to  your  lordships ; 
the  forsaid  unanimous  jiidf^ment  of  your  lord- 
ships pronounced  after  many  solemn  delibera- 
tions, does  by  consequence  shew,  that  it  was 
your  lordships  unanimous  opinion,  that  a  very 
small  degree  of  resistance  of  persons  in  the  exe- 
cution of  their  duty,  will  justify  the  persons 
resisted  in  the  act  of  killing  the  npsister, 
.  And  if  that  was  the  solemn  and  unanimous 
opinion  of  the  Court  in  a  case  so  receut;  must 
not  such  judgment  afford  a  strong  argument  to 
the  pannel,  that  he  and  his  guard  were  resisted, 
iS^hife  in  the  undoubted  execution  of  |heir  duty, 
in  being  beat,  wounded,  and  .bruised  by  an 
uprul  V  mob ;  who,  there  was  good  reason  to 
apprebeiid,  intended  to  defeai  the  execition  of 
thecriminal? 

To  this  last  case^  the  pannel  met  with  no 
•ther  answer  from  his  majesty's  advocat,  but 
thia,  that  the  pannel  cannot  plead  the  benefit  of 
thia  case:  because  he  neither  does,  nor  can 
aver  that  the  firing  proceeding  from  him  or 
pH  order,  was  necessary  for  seouriiig  of  the  exe- 
cution of  that  trust  that  was  committed  to  him : 
bis  miuesty's  advocat  does  admit,  that  where  a 
prton  has  by  lawful  authority  weapoua  put 
into  hii  hands, lobe  employed  either  in  defence 
of  his  life,  when  attacked,  or  in  support  of  the 
execution  of  the  laws,  or  of  the  prqierty  of  the 
crown,  or  property  of  tlie  subject;  such  person 
may  use  those  weapons,  not  only  when  bis  own^ 
life  is  80  far  in  danger  that  be.  cannot  probably 
escape  without  miJciog  use  of  them,  but  also 
where  there  is  imminent  danger  that  be  may 
•te  fioleuee  be  disabled  to  execute  his  trost : 
Put  witball  seems  to  contend,  that  the  pannel 
was  under  none  of  those  circnnistaoces  at  the 
lime  he  committed  the  guilt  charged  upon  hinft 
in  the  iadictment ;  for  that  the  execution  of  the 
Criminal  was  over  before  thescuffle  began,  or 
any  resistance  was  made  to  the  pannel,  and 
the  guard  under  hie  eomtnand ;  and  tb^t  being 
the  case,,  thepaPttelcan  {dead  no  othes  defenccv 


tbaqsiibh  as  might  arise  fmvm  hisUii^ 
onder  the  Imminent  danger  of  his  life. 

But,  with  great  subimssiQsiy  these  pontim 
of  his  miyes^'s  advocat  are  assumed  vitkni 
any  authority,  and,  as  would  appear,  aotmij 
in  plain  opposition  Ui  the  lawa,  but  to  tiie  iluj 
precedents  already  offered  in  behalf  of  Ik 
panuel;  for  it  is  hoped  it  must  be  ailmiUcd, 
even  by  my  lord  advocat  himself,  and  is  io* 
deed  so  admiUed  by  bio,  that  the  panael  v^ 
once  in  the  htwful  execution  of  his  duty,  uA 
was  obliged  at  all  basards  to  support  tlie  eu^ 
cotion  <2'  that  criminal  who  was  comnutied 
to  his  guard ;  sorely  then,  the  execution  ot  the 
pannePs  duty  can  joever  be  said  to  have  \m 
at  an  end,  nntil  once  the  crimbal  wai  fdli 
executed  is  death,  and  as  such  ordered  to  k 
cut  down  by  lawful  authority  ;  unless  it  ihiil 
be  said  that  it  was  the  panners  du(},  ibt 
moment  the  convict  was  hung  op,  to  let  bin 
instantaneously  be  cut  down,  resnied  bv  ibe 
mob,  and  brought  to  life  again;  whidi^rnni 
to  have  been  their  plain  intention :  for  iiieemi 
to  be  confessed  upon  all  bands  that  there  «i» 
danger  of  a  rescue,  which  seems  to  have  been 
the  occasion  of  all  this  extraordinary  appi- 
ratiis:  and  for  preventing  of  which  a  is  «i« 
initted,  that  the  whole  guard  was  sent  out  vitk 
their  pieces  loaded,  and  even  with  ordert  la 
fire  at  all  ventures  in  case  of  such  resox. 
Was  it  not  then  a  necessitry  part  of  tbepiQo^^ 
duty  to  protect  and  support  the  ezecutioB  d 
the  convict,  when  banging  by  the  neck  in  tbc 
air,  until  such  time  as  he  was  cut  down  br 
lawful  authority,  as  supposed  fully  dead  f  hA 
it  is  certain  that  in  answer  to  the  pnnBti'l 
raess^;e,  order*  were  brought  from  the  btiiii^ 
that  he  should  yet  hang  a  quarter  of  so  bov, 
which  surely  it  was  the  pauoers  duty  lo  ibi 
obeyed,  and  which  orders  of  the  baiCSi  tbe 
mob  nevertheless  did  resist,  and  cut  dorothi 
criminal  long  hsfore  that  time  was  elapssd,  im 
which  the  pannel  was  in  doty  bound  to ofpoK; 
and  from  this  contrast,  it  isofiered  toheoroTed, 
all  the  violence  in  the  mob  proceeded:  bstcu 
it  be  with  any  justice  aflEirmed«  but  tlui  tU 

ruel  was  in  the  execution  of  his  duty,  ^m 
and  his  guard  were  standing  0|mo  dw  ty(t 
under  arms  r  Is  not  every  person  in  the  tf^ 
cutioo  of  bis  duty  while  be  is  either  f^g^ 
or  coming  from  any  lawful  expediuon  ?  ^ 
therefore  it  seems  impossible  to  maiotuo,  bot 
that  the  paonel,  and  tlie  detachment  oodcru 
command,  were  in  the  kiwful  eiecotioott 
their  duly,  unt'd  tliey  hail  once  returned,  «nj 
were  dispersed  an<l  dismissed  from  dirtv, » 
which  time  only  they  were  reduced  osder « 
private  capacity. 

And  even  the  protection  of  the  bisywjj 
who  bad  actually  received  several  wsonds  Ml 
contusions,  and  was  in  danger  of  beiog  ^ 
to  pieceaby  the  mob,  was  a  part  of  the  wsi** 
duty  :  for  though  be  is  a  minister  of  tbe  »* 
iomewhiit  odious ;  yet  he  is  a  oax^^n^ 
for  the  society,  and  lies  under  e.fp^  ^' 
cessity  of  being  protected,  from  his  ws^J 
ohooxj^^if  to  the  raevifAMt  of  the  ^^^  i  *m 
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i  teftst  in  lllimMlty,  itiiMII  hsie  fttt«h  prdtftc- 
on  afforded  hhd,  a«  to  defbnfl  bim  from 
aVing  hi^  brains  kofH^kt  out. 

How  tbeo  can  it  be  ibid,  in  any  seiiie,  tbtft 
tie  patotiel  wa!i  in  cncil  tdtiMtiori,  tW  be  ctonhi 
nly  plead  tbe  befieftte  of  self-defence  P  It  is  a 
oown  role  in  Mlf-dvfebce,  that  a  nerson  in- 
aded  must  retire  as  far  as  ht  ean  Witb  tafiftf : 
ut  if  tbat  is  tke  ease  of  a  eity  gtMni  (mam- 
iin6d  at  gr&i%  ekpenee)  tbsct  so  wMq  as  they 
re  inTaded,  they  must  hnmedfately  betake 
bemseWes  to  their  heels,  it  will  be  apparent, 
tiat  they  are  but  keept  np  Ibr  Yery  useless 
orpofeies. 

.  At  the  same  time  the  pannel  csn  with  ffr^al 
andor  at ef,  that  be  is  tar  from  bebg  of  that 
isposition  of  mind,^s  to  be  ready  to  tske  tbe 
dYaotafl^e,  which  the  taw  might  afford,  against 
o  tiDfiily  giddy  mob ;  whereof  he  has  giren 
•roof  upon  nfany  former  occasions,  as  most  be 
flovred  him ;  and  whereof  e? en  tbe  present 
ase  wilt  be  an  instance  in  bis  faTours,  if  he 
neets  wi th  justice  fh>m  the  etidence :  but  with- 
itl,  he  must  be  altowed  to  observe,  that  it 
trould  be  a  dangerous  position,  that  a  guard 
:eept  Up  fbr  the  maintenance  of  the  peace  of 
he  capital  city  of  this  part  of  the  nation, 
rheD  they  are  assembled  together  upon  duty, 
hould  be  allowed  to  plead  no  higher  pHvi- 
ege,  than  that  of  self-defence  in  tbe  strickest 
lense. 

Aod  whereas  my  lord  adrocate  seems  only 
0  admit,  that  a  |>efson  who  has  weapons  put 
n  his  hatids  by  lawiVit  authority,  f^r  the  de- 
i>nce  of  the  property  of  the  crown,  or  liberty 
»f'  tbe  subject,  tnay  onit  use  these  weapons 
vben  be  is  in  Imminent  danger  of  hating  (he 
xccotion  of  his  trust  defeated  by  violence  :  if 
uch  is  the  case,  the  execution  of  duty  win 
tecome  a  Very  ticklish  point ;  and  it  is  appre- 
lendcd,  that  few  folk  will  be  tbnd  of  it,  if 
hey  can  posublr  live  without  it ;  and  of  con- 
equence,  such  doctrine  must  TOiy  mnch  dis- 
lourage  any  persons  from  ofllsHng  their  ser- 
ice,  either  to  the  crOwn  or  commonwealth. 

Aod  as  the  supreme  executive  power  is  by 
he  constitutfon  vested  hi  bis  sacred  majesty, 
»ur  sovereign;  therefbre  my  lord  advocate, 
rho,  by  his  office,  is  Of  council  ibr  his  ma- 
?sty  in  all  causes,  will,  no  doubt,  have  due 
•onsideratioo,  how  fkr   an   arguttient  is  tO 


»«  pressed  tgifaist  tbe  pamief;  wbh^h,  by 
dain  conaeduence,  must  tend  to  weaken,  Sf 
lot  defeat,  the  execntkmof  tbelawi. 


One  would  rather  be  inclined  to  tbinle,  that 
vhere  a  person  has  tbe  trnst  of  the  execution 
»f  the  laws  committed  to  him,  tbe  smallest 
vststanceto  this  tfnstee,  as  such,  Is  a  gnilty 
iggresslon,  and  that  every  oppositinn  of  such 
itrgression  is  tewfhl  deface,  because  no  man 
uust  be  above  the  taws;  and  the  life  of  the 
aws,  in  which  the  common  good  is  employed, 
s  of  greater  value  than  the  nves  of  any  one  ot- 
lumber  of  the  individuals,  atad  so  ought  to  be 
lefended  at  aH  perils. 

His  mQei(iy*ii  adfoeate  upon  thfo  beati,  In 
i^ifeAmuion  agtiin«t  the  pannd^  does  assnme 
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thin  Ibct,  thmt  the  meh  or  multlinde  AaiembM 
at  the  execution,  wei«  behaving  tfaeinsUve* 
penceably ;  and  from  this  seems  to  draw  hi# 
mfVteDcee  agltittst  the  pannel,  which  indeed 
will  run  high  enough.  The  patmel  very  well 
hnowa,  that  no  order  whatever  will  jnstlile  the 
person  executing  that  order,  if  such  order  api 
peam  evidently  to  be  unUwfnl ;  end  yet  m 
caaM  which  appetr  doiMrnl,  an  ottier  from  il 
inperiOuf  win  have  its  own  weigbr;  more 
Ittoedafly  hi  military  Miattei%  er  such  Othet^ 
things  as  resemble  them. 

But,  with  submission,  this  reasoning  npoil 
the  mob^s  behig  supjiosed  <piiet  and  peat*eabl^' 
atid  innocent,  is  ennrely  out  of  the  case;  Ibr, 
as  we  are  now  onon  relevancy,  the  facts  mnsi 
be  supposed,  an  J  then  tbe  argrnnent  considered 
in  that  view:  and  as  the  pannel  does  aver,  that 
be  and  his  guard,  while  in  the  executiOD  of 
their'  duty,  did  meet  with  strong  resistance 
from  the  mob.  In  so  much  that  many  of  the 
men  were  greatly  hurt  and  bruised:  and  if 
that  was  the  case,  it  was  an  unlaWfnt  inva- 
sion of  persons,  to  whom  theexecntronofth^ 
laws  were  committed;  and  so  might  be  hf 
them,  in  support  of  those  laws,  resented  to  i 
pretty  great  length  ;  except  it  shall  be  main- 
tained, that  in  the  situation  of  the  pannet 
and  hte  men  wefe  posted,  they  could  plead 
no  higher  privilege  than  that  of  self-del^ee^; 
which,  with  great  respect,  cannot  be  main-* 
tained,  but  rather  seems  to  be  acontradidiidtt  ; 
because  they  had  not  only  their  own  defence 
to  tsfte  care  of,  but  also  the  defbnce  of  the  " 
peace  and  duiet  of  this  city,  and  of  the  exe- 
cution of  the  laws,  and  that  doe  obedience 
was  givento  them. 

In  a  word,  upon  this  head,  the  panoel'A 
argument  is  not  only  supported  from  the  nature 
of  the  thing,  beoanse  a  man  who  fighir  with 
the  laws  upon  his  side,  fights  with  gr^  ad- 
vantage against  those  who  are  iiglHing  agahist 
the  laws ;  and  fbr  that  reason,  if  a  mim  #erO 
to  fight  a  dnel,  the  laws  wonid  be  the  best 
second ;  but  also,  it  is  believed,  that  no  in* 
stance  can  be  giten  in  this  ooontvy,  or  in 
any  other  of  civilized  poliey  and  govemment| 
wheM  a  person,  proceeding  to  what  extremi- 
ties whatever  against  {lenons  who  had  assailed 
him,  while  in  the  due  executfon  of  tbe  law, 
evel-  Stttfered  the  pains  lybelled. 

tty  lord  advocat  seems  to  insinuate,  aa  if 
the  reading  of  the  Riot- Act  bad  beeir  a  duty 
inoumbent  upon  tbe  pannel,  wherelnr  the  in- 
nocent part  of  the  multitude  would  have  had 
time  to  have  taken  care  of  thehr  own  safety : 
but  thim  his  lordship  Will  be  pleased  to  coUr 
sMer,  that  no  person  is  by  law  authorixed  tii 
prockiiltt  that  act,  other  than  a  justice  of 
peace,  sheriff,  mayor,  hailiff,  or  other  head 
oAcer;  and  no  person,  nnder  any  of  these 
chantcfters,  was  left  with  tbe  unforinnani 
pannel ;  but  he  was  abandoned  and  left  ti> 
grapple  with  occnrrences  in  the  best  mahner 
Els  own  diseretioh  could  suggest  m  him. 

But  then  the  finding  of  niat  act  could  not 
nmwer  Ibe  ptesentexigeney :  for  theagb  the 
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reading  of  that  lavr  may  periiaps  lomelinm 
answer  the  end  for  winch  it  was  iotended, 
namely,  the  preveDlioq^  the  demoliiioD  of  any 
lioase  or  meeting -bouse ;  bat  if  the  panoel, 
in  the  present  case,  should  be  aupposea  bound 
to  have  keep  bis  hands  across  for  the  space  of 
•  one  hour,  auer  the  reading  of  this  act ;  then 
it  is  certain  that  the  mob  roi^ht  have  prevented 
tlie  execution  of  the  law  m  far  less  space, 
i^nd  it  is  certain,  that  bj  the  act,  the  mob  is 
Aot  put  in  contempt,  or  exposed  to  the  penal* 
ties  of  it,  until  once  they  continue  together 
pne  hour  after  the  reading  thereof. 

His  majesty's  advocat  is  also  pleased  to 
hint,  as  if  the  offering  of  this  plea  in  behalf  of 
the  pannel,  founded  upon  the  resistance  of 
the  mob,  was  in  some  sort  inconsistent  with 
another  to  be  hereafler  mentioned  for  him,  vis. 
Lis  innocence  of  the  facts:  but,  no  doubt,  my 
Jord  verv  well  knows,  that  by  the  lavrs  of 
Scotlaoit,  there  is  no  inconsistency  in  such 
different  pleas.  And  this  leads  to'the  consi- 
deration of  the  exculpation  offered  for  the 
pannel,  arising  from  his  innocence  of  the  guilt, 
either  of  the  action,  command,  or  order  charged 
against  him  in  the  indictment. 

And  in  the  first  phice,  as  to  such  part  of  the 
indictment  as  charges  him  with  either  having 
fired  himself,  or  having  given  orders  to  fire, 
whereby  Charles  Husband  was  killed :  though 
it  is  indeed  true,  that  it  is  impossible,  from 
the  nature  of  the  thing,  for  the  pannel  to 
prove  an  absolute  negative;  because,  as  his 
miyesty's  advocat  ve^y  justly  aigues,  if  the 
charge  in  the  lybel  is  proven,  to  witt,  that 
ihe  pannel  either  did  fire,  or  gave  orders  to 
fire,  at  this  time  hMpself,  no  negative  evidence 
can  prevail  agaiust  it ;  yet  as  to  tliis  point,  the 
pannel  offers  to  prove,  what  the  lawiers  call  a 
circumstantiate  negative,  which  in  a  good 
measure  resolves  into  an  affirmative,  viz.  That 
at  this  time,  when  Cli^j-Ies  Husband  fell,  and 
gotethe  wonnds  charged  in  the  indictment, 
whereof  it^s  supposed  he  died,  the  pannel,  as 
has  been  above  recited,  was  in  the  following 
titnation ;  that  is  to  say,  he  was  pointing  hb 
piece  with  bis  face  towards  the  west  port, 
threatning  the  mob,  that  if  they  would  not 
keep  off,  he  would  fire ;  and  that  immediately, 
opon  this  expression,  n  private  centinel  of  the 
guard  came  up  from  behind  him,  and  dis- 
charged his  piece,  by  'which  it  will  be  proven, 
Charles  Husband  received  his  death  wotmds ; 
because  it  shall  be  proven,  by  persons  of  un« 
doubted  veracity,  that  were  bard  by  the  pannel 
all  the  time,  that  they  not  only  olnervea,  that 
he  did  not  fire  his  own  piece,  and  eavt  no  order 
for  firing;  joined  with  this  other  circum- 
ttance,  that  no  proof  will  appear,  during  the 
whole  scuffle,  that  ever  the  pannel  made  use 
of  any  firelock,  but  his  own ;  and  that  his 

{liece,  when  returned  to  the  guard,  was  found 
oaded,  and  in  such  condition,  that  it  was  even 
confessed  by  the  magistrates  themselves,  and 
many  others,  not  to  have  been  fired  ;  with  this 
further  addition  to  exclude  that  further  part  of 
Ihe  charge  ia  the  iadictmeal,  of  tba  paonel** 
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having  made  use  at  any  lime  of  aay  etlxr 
piece  than  his  own,  viz.  that  he  ctrned  \k 
own  piece  in  his  hand  the  whole  time,  except 
during  the  space  of  prayer  above- nieaiioiie>f, 
when  he  gave  it  to  bis  seqeant:  andiiskaii 
also  be  proved,  that  there  was  but  one  ib«n 
fired  at  this  time,  at  which  Charles  Hotbidi 
is  supposed  to  have  received  bis  death  vmodi 
And  as  to  the  other  dropping  shots  thatve 
charged  in  the  indictment  to  have  fi>Uoved 
upon  this  first  shot,  if  from  the  evideooe  i4* 
cluced,  the  pannel's  proof  shall  appear  to  k 
most  prfgnant,  that  be  gave  do  ordcrt  to  fin 
at  this  time,  then  he  ia  not  chargeable  with  ik 
consequence  of  such  firings. 

And  this  further  drcamatance  most  stn»^; 
operate  in  favour  of  the  pannel ;  to  witt,tlB(tt 
the  time  of  this  supposed  order  to  fire,  ibe  net 
were  not  drawn  up  in  a  regular  line  or  band ; 
but  were  either  straggling,  mixt  with  the  nob, 
or  in  a  circular  form,  surrounding  the  scafluU 
in  the  Grass  market,  which  excludes  all  ptMsi* 
hiiity  of  any  suppose«l  general  order  to  fire; 
unless  it  be  supposed  that  the  pannel  wasamai* 
man,  seeing  any  compliance  with  such  oder 
noust  have  Ted  tne  men  to  fire  each  u  hisopp»> 
site  neighbour's  breast,  and  a  great  maajf  u^ 
that  of  the  pannd. 

It  is  iiot  altogether  impossible  that  the  pis* 
nel's  expression  of  the  word  *  fire,'  might  \an 
erroneously  induced  this  fellow  that  camfnn 
behind  his  back  (who  of  himself  perhaps  m 
too  forward  to  embrace  such  order,  had  it  bees 
given)  to  discharge  his  piece :  and  if  the  (erm 
firing  was  guilty  of  an  error,  or  of  a  macoi- 
struction  of  duty,  the  panuel  is  not  chargeiUe 
therewith ;  seeing  that  every  penoo  thtt  bu 
the  least  knowle&e  of  the  exercise  of  amu, 
must  know,  that  he  is  not  to  receive  as  onler 
to  fire  from  implication,  but  from  some  kooai 
certain  rule  of  discipline. 

And  for  this  reason  it  is,  that  the  panod  Uto 
it  to  be  a  very  wise  part  of  the  military  instita- 
tioo,  to  avoid  misconstructions,  that  no  laaore 
ceives  orders  to  fire  ^especially  when  be  is  mt' 
ing  or  shouldering  Ins  arms)  but  upon  a  p^EC^ 
dent  series  of  exercise  attended  with  soioe  co- 
Femnity ,  to  avoid  mistakes ;  greater  or  lea  ifl- 
deed  according  to  the  nature  of  the  occaaoo. 

Sometimes  indeed,  as  was  observed  in  iw 
debate  on  the  side  of  his  majesty's  advocit, 
persons  will,  rery  justly,  fire  upon  so  sbfftu* 
vertisement  as  the  tuck  of  a  drum ;  bat  i^^^ 
lieved,  that  is  never  practised,  but  dtiriagvj 
noise  or  tnmult  of  battle ;  when  it  is  ^W^ 
that  the  voice  of  verbal  order  cannot  reidi  tbe 
men ;  and  then  this  tuck  of  the  dram,  oraaj 
other  signal  of  firing,  most  be  previoosl/  w* 
vertised  to  be  the  sigM  of  such  action. 

Another  thing  falls  also  to  be  noticed  hae, 
touching  this  first  charge  in  the  '^^^'^^^ 
and  which  may  be  even  taken  thrwy^  ^ 
whole;  that  when  two  or  more  pcraxtfv* 
nigh  together,  levelling  their  pieces  at  tbe  00* 
tune,  it  ia  not  easy  for  the  sharpest  eye,  egte- 
dally  if  gf,  any  distance,  to  detennnt  wa 
what  piece  Ihe  fire  prooeedcd ;  and  of  dutp* 
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ttfitaryttaik  bala<9|ii«iiitod  with  theoeadse 
r  fire  ftitiMi  CM  fife  the  beil  aooDUDt. 

And  laaAy^  ttpon  this  head,  the  beet  eonjec- 
ire  the  peDoel  een  eiiln,  is  thie,  thai  opon  this 
ivt  Mow's  flrisf,  witlioat  either  onfer  or 
sample  from  the  pannel  his  cota(imander«  the 
tber  dropping  shots  that  ensned,  proceeded 
Dm  other  rash  fellows  of  the  ffuard ;  who  eo- 
oura^ed  by  this  fint  example,  directed  and 
iscbariged  their  pieces  against  such  part  of  the 
lob,  as  they  resoectifely  supposed  aiiy  injury 
r  invasion  upon  tbenl  had  proceeded  ffVom. 

The  next  material  dreumstance,  charged  in 
le  indictment,  is  thai,  toucbibg  the  pannel's 
ehaTioar  at  the  West- bow ;  where  it  b  charg- 
d.  That  he  oommaaded  the  mea  to  face  about, 
nd  fiiv  upon  the  people ;  and  that  at  or  about 
ie  same  time,  he  fired  a  musket  or  firdlock 
hat  was  in  his  own  hand  ;  bavinf^  either  re- 
Nided,arcaased  to  be  re-I<iaded,hisown  piece, 
r  taken  another  out  of  the  hand  of  eoe  of  Mie 
uard ;  and  tli^t  npon  this  second  example  And 
ommand  of  the  paDdel's,  aerenl  others  of  the 
uard,  under  his  tommand,  did  Are;  whereby 
tie  persons  mentioned  in  the  indictment  were 
ailed  and  wounded. 

As  to  whwh  |*art  of  the  chai[g«»  the  pannel 
ffers  the  foltowing  proof:  and  fint,  ds  t6  6r* 
er,  be  Shall  prove  by  mnkitodes  of  persons 
igh  him  at  the  time,  and  #ho  were  naftovirly 
faserring  him  (and  orders  are  generally  gi^en 
rith  an  audible  voice),  they  heard  no  such  Or- 
;er  given,  nor  heard  no  expresdon  of  the  pdo- 
el,  that,  by  the  most  remote  oonseqncnce, 
oold  hsve  been  interpreted  an  order  to  fire: 
nd  here  the  pannel's  memory,  upon  the  most 
arious  reflection,  cannot  divine  what  could 
ave  giTen  occasion  to  any  body's  conjectdrin^ 
liat  he  gave  an  order  to  €&e  at  this  time.  And 
ere  also  the  former  observation  falls  to  be  no- 
ced,  touching  the  solemnity  <if  an  order  for 
ring. 

Sdo.  As  to  the  action  Cf  firior  charged 
^st  the  pannel  himself,  for  firing  at  this 
me ;  the  pannel  offers  to  pirove  the  very  ten* 
ael,  at  least,  that  it  was  a  centinel  of  the  gnard, 
rbo  gav/?  the  first  fire  at  this  time,  which  was 
ke  shot  at  Robertson's  dois-head.  And  the 
anael  is  informed,  as  has  been  above  ndtiecd, 
sat  at  the  time  of  takmg  the  preoogoitiod,  an 
ffer  was  made  to  the  magistiaies  to  single  oat  i 
le  feltow,  if  they  wooM  snfier  the  gnani  to  be 
rawB  ou^  who  fired  that  shot  towards  Rdben- 
•n's  deoB-head,  by  which  thet^o  or  thM  peo- 
lefeH.  And  further,  the  peiraeleflers  to  ifrove, 
poo  this  head,  not  only  that  this  fellow  wuh 
be  first  person  that  ili^,  without  any  order 
pom  the  pannel  cireumalBatiated,  as  is  above 
oticed,  but  abs  by  many  persona  of  undonbtcd 
redite,  that  they  cooM  iiot  Obeefve  the  pannel 
te,  or  discbarge  any  piece  himself,  during  the 
rhole  time  that  this  firing  is  supposed  to  have 
ontiaded.  And  htrft  the  pannel  ooOkl  evi- 
entif  east  up  many  iboonsistencies  to  your 
irdsttipa,  ihat  miist  acccasarily  be  implied^  and 
May  presooipiidns.thkt  straoifly  exelode  any 
opposed  order  or  eauiMe  of  the  panMl  nt  this 
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time ;  but  doea  not  think  it  altogether  so  pni« 
dent  to  mention  them  at  present 

As  to  the  taking  a  piece  out  of  another  man's 
band,  and  firing  of  it,  such  action  was  a  re* 
markable  occurrence,  ahd  must  have  fallen  out 
under  observation ;  and  so  the  pannel  can  sav 
nothing  about  it,  but  leave  it  to  evidence,  with 
this  only  dbservaiiob,  that  as  it  was  a  notable 
event,  it  will  operate  almost  as  strong  in  the 
negative  as  in  the  positive.  And  it  must  be  left 
to  the  jury  to  balance  the  evidence,  if  a  cou* 
trariety  shall  appear ;  and  to  lean  to  that  side 
attended  with  tne  greatest  credibility,  taking 
the  known  rule  of  the  law  into  the  compass, 
namely,  faroor  to  the  pannel  In  case  of  dubiety. 
Only  this  observatwn  fklls  to  be  made  to  your 
tokilsbipS)  that  the  eircumstancea  of  the  case  caN 
akmd  for  the  paonel's  being  allowed  a  proof 
upon  this  part  of  the  Indictment^ 

The  pannel  does  agree  with  his  majesty'b 
Advocate^  that  no  negative  evidence  can  takd 
awav  a  positive  proof;  but  the  pannel  butnbl  j 
thinks  he  has  oflfered  a  pretty  drcumstantiato 
one :  and  as  my  Lord  Advocate  seems  to  admit 
the  necessity  of  a  proof  on  both  sides,  so  the 
pannel  will  not  laooor  that  point  with  your 
lordships  s  not  doubting  but  yon  will  allow  him 
in  general,  lo  prove  what  he  can,  to  excolpati 
him  from  the  goilt  laid  in  the  indictment ;  and 
that  your  lordships  by  your  interloquitur  will 
alkiw  him  as  moch  scope  in  that  particolar,  as 
any  precedent  of  your  k>rdsbips'  court  can  au« 
tberise.  And  there  are  ^veral  instances,  and 
one  Tory  pdrticolar  one,  wherein  great  btitodo 
was  aUowed,  both  aa  to  the  cironmstances  pre* 
Cedent,  concomitant,  and  even  subsequent  to 
the  act4  charged  in  the  indictment 

Some  general  useful  refiediooo  might  ha 
made,  hot  this  piper  is  ahoady  drawn  out  Into 
too  great  length,  and  as  the  pannel  has  leamei 

{ildg^,  and  a  diioeming  and  candid  jory^  the 
ess  needs  be  sakl ;  because  it  is  supposed  they 
will  Naturally  occur  to  these  interoAed  in  the 
trid ;  and  no  doubt  such  will  lay  aside  all  pra^ 
jodiees  and  prepossessions ;  and  will  never  Cnce 
thfaik  af^  bnt  otterly  despme  the  consequenosi 
of  popular  rage  or  fulgar  clamour. 

If  the  pannel  is  guilty  of  the  chaige  io  the 
precise  way  and  nuniQer  It  la  laid  agdnsc  him 
in  the  indictment,  he  is  of  ophrion  bimadf  he 
deserves  to  suffer :  but  if  on  the  other  hand  it 
shaH  comeoot,  thai  hd  is  dhtirdy  nnoceht  of  tlie 
bidod  of  those  men  wberewitb  he  is  chdrged  ; 
he  thinks  hb  case  dcaervea  singular  < 
if  bonds  and 


imprison* 

ment,  loss  of  employment  and  bread,  oMoquy, 
and  reproach  of  blood •^iiilt  "and  massacre,  ana 
of  coo4equeoca  loss  or  character  be  calamities 
in  hOman  life;  then  has  be  bad  as  great  a 
share  of  them  as  ever  attended  innocence. 

Sic  Suhtcribiturf    Ja.  GaiuAMfi,  Jon. 

CoBU  JosnciABUB,  8.  D.  N.  Regis,  tenta  la 
PrsBtono  Burgi  do  Bdioburgo,  Hedmo 
sexto  Die  Mensis  Julii,  Millesimo  septin* 
gentesimotrigesimosexto,  perfionorabifea 
Tims,  Andi^pam  FlaichiBr  de  MiHoOi  Joiti- 


963]  lOGEOIIGeil. 

ci«rium  Clerictun,  Domionta  Jacobom 
Mackenzie  de  Royttouii,  Mi^istroin  Da- 
irklem  Erskine  de  Dud,  DomiDOS  Oualle- 
rtiiQ  Prioi^le  de  Newball,  et  Giibeitom 
Eliot  de  Miuto,  CoininiflsiooanM  Justt- 
cmim  dicti  S.  D.  N .  Regis. 

.Curia  le^j^ittlm^  affirmata* 

Intran^ 

John  Porteous^  lately  one  of  the  captati) 
HeutenaDts  of  (he  city  guard  of  Edinburgbi 
paoQel. 

Indicted  and  accused  as  b  the  former  Sede- 
runt. 

The  Lords  Justice  Gierke  and  Lords  Com* 
missioners  of  Justiciary,  having  considered  the 
indictment  pursued  at  the  instance  of  Duncan 
Forbes,  esquire,  his  majesty's  Advocate,  against 
John  Porteous,  pannel,  with  the  foregoing  de- 
bate thereupon,  Fand,  That  the  pannel  having 
at  any  of  the  times  and  places  linelled,  fired  a 
gon  among  the  people  assembled  at  the  ezecn« 
ttott  libellM,  or  having  given  orders  to  tbe  sd- 
diers  under  his  command  to  fire ;  and  there- 
upon they  the  soldiers,  or  any  of  them,  having, 
aooordtngly  fired;  and  upon  the  firing,  either 
bv  himseit' or  them,  the  persons  mentioned  in 
the  indictment,  or  any  of  them,  were  killed  or 
wounded ;  or  die  nannel's  being  art  and  part  of 
any  of  the  forsaid  crimes ;  all  Hpnratim  rele- 
vant to  infer  the  pams  of  the  law :  but  aUowed 
the  pannel  to  adduce  what  evidence  he  could 
with  respect  to  his  behaviour  at  the  time  the 
forsaid  crimes  are  libelled  to  have  been  com* 
mittedf  for  taking  off^  the  circumstances  whioh 
should  be  brought  for  inferring  his  being 
guilty,"  or  art  and  part  of  tbe  crimes  libelled ; 
and  remitted  the  pannel  and  theindustment  as 
Ibnnd  relevant  to  the  knowledge  of  an  assiase. 

fije  SH^tcrHUur^  AimB*  Flstcheb,  I.  P.  p.f 

Tbe  Lords  Justice  Clerk,  and  Lords  Gom- 
missttncfs  of  Justiciary,  continued  the  above 
diet  at  the  instanee  of  nis  majesty's  Advocate 
against  captain  John  Porteous,  till  Monday 
liext  at  seven  of  the  cloek  in  tbe  morning ;  and 
ordains  aasyseiB  and  witnesses  then  to  attend, 
ondtt  the  pain  of  law,  and  Ibis  p^nne)  to  bo 
oarried  back  lo  prison. 

CvaiA  JvsncuUB,  8.  Tf.  N.  Begit,  ienta^  in 
Novo  Sesaionin  Domo'  Bmrei  de  Sdin- 
borgo,  Decimo  nono  Die  Isensia  Julii, 
Millesimo  septinffeDtefluno  trigesimo  aaz- 
to,  per  Honoralmes  Viros,  Andieam  FleU 


^  Coneeming  Interkxwtors  of  Relevanoy, 
see  in  this  CoTlectkin  the  Cases  of  James 
Stewart,  a.  d.  175S,  and  of  Naime  and  Ogiivy, 
A.D.17S;;. 

It  appears  (New  Pari.  Hist.  vol.  10,  p.  801,> 
that  in  thp  Hooseof  Lords,  this  Interkicolorin 
Porteoos's  Case,  was  censured,  as  being  olyep- 
tionable  from  (int.  al.)  •«  an  error  or  misUi|m 
with  regard  to  the  law  of  fioodand,  and  indeed 
of  eyery  well  lafgnbited  aodo^ymilie  woridJ' 


Trial  0f  detain  PotieouSp 

cber  de  Milton,  J< 
Dominom  Jaoobnm 
atoon,  Magistram 
Duo,  et  Dominnm 
Minto,  CommiaskNiarkMi 
3.  D.  M.  Regie. 

Curia  legittim^  affirmata. 

Iniran* 

John  PorteouSf  lately  one  of  tbe  csptaa 
lieutenants  df  the  dty  guard  of  Edioburgb^ 
pannel, 

Indicted  and  accused  as  in  the  former  Sde- 
runts. 

Thereafter  the  Lords  prooeeded  to  mdn 
choice  of  the  folk»wiog  persons  to  pass  spa 
the  Assize  of  the  said  JoboPoctenaa ; 

Assize. 

Sir  John  Inglis  of  Cramond. 

Alexander  Gibaon  of  Peatland. 

George  Halybortooof  FordeU. 

James  Baiid  of  Chester- hall. 

John  Hogg  of  Cambo. 

Tbdmas  Dundas  of  Letham. 

Alex>  Brand  of  Brandsfield. 

John  Jollie,  vintner  in  £dinboqg:h. 
.    James  Hunter,  wright  in  Edinkugfa. 

William  Wight,  bazter  there. 

John  Bell,  brewer  there. 
,  James  Davidson,  bookseller  there. 

David  Inglis,  merchant  there. 

Alexander  Sharp,  merchant  there. 

Patrick  Mandcrstonn,  merchant  there. 

The  above  Assize  being  all  lawfully  iwon^ 
and  no  objection  of  tbe  law  in  tbe  contrary. 

The  pannel,  John  Porteous,  iadksaJly  onh 
fessed,  that  time  and  place  libeUed,  tbe  wffnl 
persons  mentioned  in  the  indictment  to  km 
been  killed  and  wounded,  viz.  Arcbibild  Bil- 
lantyne,  son  to  John  Ballantyne,  tbe  yoeogir, 
dyaler  in  Dalkeith ;  Maigaret  Arthur,  abtf 
Airth,  residenter  in  the  Cannongate,  nctr  tk 
Water-gate  thereof ;  John  Andeison,  mo  tt 
George  Anderson  in  Craighead,  drorsr;  hu 
Peat,  servant  to  James  M«Dowal  mercM 
in  Edinburgh  ;  David  Wallacae,  jonraey-Btt 
wright  in  Ainburgll ;  James  Pbilp,1ile  scr* 
-  Lauder,  esq.  residcaf-  "  "^ 


rant  to 
Cannongate;  David 


KkM,  taykir 


tk 
£di* 


burgh ;  iPatnck  Shialdan,  apprentiee  to  IknA 
Mitchell  jeweller  in  Edinboi^h  ;  JaaeiLjlk, 
and  Alexander  Wallace^  both  servants  lo  Jma 
Wight  stay  maker  in  Edinhmrgli ;  Joba  Hfc 
taytor  m  Ed^burgh ;  Davkl  Ogilvie,  wiiicrn 
Edinburgh ;  and  Jamca  Nevin,  lale  semit  M 
William  Sellers  writer  in  Edmboigh,  m* 
residenter  in  the  Pbtteraw;  Alexander  Mw 
son  to  Edward  M«Niel,  indwdlsr  in  tfer- 
toonhall;  Margaret  GqKhin.serraat  to  WO- 
Inm  Ogilvie,  taytor  in  Saint  Maiy  WM 
in  Sdinborgh  ;  and  Henry  Gmhane,  tt|W 
m  .Cannoogate;  and  Charlea  Uo^M  » 
vant  to  Attil  Hosband,  confedioncr  Is  v 
abbay  of  HplyTiood-ipoban,  wm  ^  •*^ 
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k.  Dw  1?S6. 
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p«rt3r  of  fbe  oilgr  fwurd  thta  iimler  hit  eom* 
■Mad,  M  ncntiiMiei  ki  the  indiGtiileiit. 


iSSk:  Siil«cr»6iliir,    Jobn  PoRneva. 

Andr.  Flstcbir,  1.  P.  D. 


His 


Majtsty^  Adfoesle  for  piofhig  hit  IjpbeU 
Ml  ihe  wtCocatet  after  deponing,  tis. 


Jamet  Drummond^  nerchant  and  retidetiter 
in  Edinbargb,  aged  thirty  yean,  or  thereby, 
laarried,  tnlemDiy  tworn,  purged  of  malice, 
partial  council,  ezamiued  and  interrogated, 
deponed,  that  time  and  place  libelled,  and  after 
Andrew  Wilson  had  hung  tome  time  upon  the 
sallowt,  about  a  quarter  of  an  hour,  as  the 
deponent  thinks,  be  saw  the  executioner  going 
up  the' ladder,  as  the  deponent  apprehended,  to 
cut  him  down  ;  up«)n  which  he  saw  some  smill 
atunet  thrown  by  the  mob  at  the  executioner ; 
some  whereof  the  deponent  believes  might 
hare  fallen  upon  the  guard :  u|>on  which  he 
saw  the  pannel  adraoce  from  the  guard  west- 
ward, retting  his  firelock  upon  his  tbigh,  as  if 
he  had  been  bending  it,  anU  thereafter  saw  him 
raise  it  to  his  breast,  moving  it  from  one  point 
to  another :  and  toon  thereafter  the  deponent 
heard  a  shot  from  the  pUce  where  the  pannel 
was  ttaading,  but  ^  not  observe  whether  the 
tfiot  came  from  captain  Porteous^s  firelock; 
and  much  about  the  same  time  observed  one 
of  the  aoldiers  go  out  of  his  rauk  westward,  and 
upon  the  north- ^ide,  and  saw  him  go  further 
wrat  than  the  place  where  captain  Porteoub 
Was  ;  the  side  of  the  window,  where  the  depo- 
nent was  stiuding  ip  Robertson's  house,  cover- 
ed the  said  soltlier  from  the  view  of  the  depo- 
nent, by  the  time  the  first  shot  was  fired  ;  and 
which  soldier  had  a  gun  and  a  screwed  bayonet 
in  bis  hand,  levelled  with  the  butt  end  of  it  at 
hie  breast:  and  the  deponent  did  apprehend  at 
the  time  that  captain  rorteout  had  fired,  be- 
cause he  saw  him  in  a  firing  posture,  and  im- 
mediately heard  a  shot,  and  saw  a  man  in  a 
few  minutes  thereafter,  as  soon  at  the  mob 
dispersed,  lying  upon  the  street,  upon  a  line 
whither  the  deponent  saw  captain  Porteous't 
piece  directed ;  and  that  the  above-men- 
tioned soldier  came  from  the  body  of  the  guard 
which  wat  behind  captam  Porteout.  Cama 
Mcientut  patet.  And  thit  it  the  truth  at  he 
shall  antwer  to  God* 

Sic  Subteribitur^  3,  Drummond. 

Andrew  Fletcher. 

Sir  WiUum  Fprhti,  Advocat,  aged  thirty 
yean,  or  thereby,  married,  solemnly  twoni. 


RtaiyrsHredlo  Ihe  gdard,  and-  the  mob  oosG- 
nned  throwing  of  stonet  ^  to  that  the  deponent 
does  believe  tome  of  the  stones  mi^  hav« 
tdoched  the  guard ;  and  about  tliis  time  the 
goard  were  drawing  together  to  the  north  and 
west  of  the  gallows,  where  the  capUm  was 
ttanding,  and  did  toon  thereafter  tee  thej 


■pan  the  gallowt,  the  deponent,  from  a  wii 
io  Orr  the  ttaUer't  boote,  oppotite  but  a 
t»tlM  westward  of  the  galhmt,  saw  the  ex 


bad  hang  aboat  twenty  or  twenty-five  minutes 

k  window 
little 
i  galhms,  saw  the  execo- 
tieoer  go  op  some  stept  of  the  ladder,  at  the 
depeasnt  beiievet,  to  cot  down  the  taid  deoeased, 
and  tasr  ihsfeapsia  stonet  thrown  at  the  exeou- 
lioiier ;   opoa  which  the  eaetntioner  immsdi- 


advandflg  wett#ard  fire  hit  gun  among  tha 
people  atsembled  at  the  execution ;  and  oh* 
served  the  fire  and  smoak  issuing  out  of  tha 
muxsleof  his  piece,  to  the  best  at  the  depo- 
nent's  observation ;  which  he  thought  at  thv 
time  very  dittinet,  and  that  the  taid  that  was 
the  firtt  which  the  deponent  heard ;  and  tha 
deponent  at  tha  time  did  imaginei  that  tha 
pannel  -had  fired  hw  thot  high  ;  but  whether 
that  proceeded  from  the  titnation  that  hit  fire- 
lock wat  in,  or  from  the  appearance  that  tha 
fire  and  tmoak  made  that  ittued  ootof  hit  piec4% 
the  deponent  cannot  now  parCicutarly  chaiga 
hii  memory.  That  thereafler  the  deponent 
heard  teveral  dro|ipiog  thott,  abont  twenty, 
but  cannot  be  positive  as  to  the  number }  that- 
when  the  aforesaid 'fiictt  happened,  the  deponent 
wat  upon  the  tonth-tide  of  the  ttreet,  and  the 
pannel  to  the  north  of  the  middle  of  the  street, 
almost  opposite  to  the  window  where  the  de« 
ponent  was ;  and  when  the  pannel  so  fired,  tha 
deponent  did  not  observe  any  soldier  so  far  ad- 
vanced westward  from  the  body  of  the  guard  aa* 
the  pannel  was.  Causa  icieutia  patet.  And 
this  IB  the  truth  at  he  thall  answer  to  God. 

Sic  SubicribUur^        William  Forbes. 
Andrew  Fletcher. 

Mr.  William  Fraur^  ton  to  the  lord  Saltoan, 
aged  twenty -tour  yeart,  or  thereby,  unmarried, 
tolemnly  twom,  purged  of  malice,  partial 
council,  examined  and  interrogated,  deponed. 
That  he  was  in  a  window  in  one  Orr't  honte^ 
in  the  Grats-market,  the  touth-tide  of  tha 
ttreet,  that  day  that  Andrew  Wilton  waa  exe- 
cute ;  that  after  Wilson  had  hung  some  time 
on  the  gallowt,  he  taw  the  executioner  so  up 
tome  tteps  of  the  ladder,  at  he  apprehended,  to 
cut  him  down ;  and  then  taw  the  mob  throw 
ttonet  and  dirt  at  him;  npon  which  the  hang- 
man came  down  and  went  in  aroongtt  tha. 
toldiert  that  were  ttanding  at  the  foot  of  tha 
tcafibld :  that  toon  afler  the  hangman  had 
come  down,  he  taw  the  pannel  present  and  level 
his  gun,  moving  the  muzzle  to  and  fro,  and 
then  saw  him  fire ;  and  to  tha  beat  of  hit  know- 
lei^  er  apprehension,  saw  the  sineak  iatna 
ont  of  the  mouth  of  the  piece ;  that  immedi^ 
atdy.  thereafter,  within  a  second  or  two,  ha 
heard  several  dropping  thoto  fired  by  tha 
toldiert,  who  were  there  en  their  armst  that 
he  thinks  the  droppug  shots  he  then  heiMNi 
came  from  near  the  place  where  the  pAniiel  waa 


And  deponed.  That  at  the  tune  fofasid  tha 
pannel  fiied  his  gun,  he  did  notobterre  any  vf 
the  soldiers  advance  before  him  and  preseaC 
their  guns.  Caua  tcUnii€  patMt.  And  thisil 
truth  as  he  shall  answsr  to  God. 

Sie  Subseribitur,  WnxuM  Frassr. 

ia.  litGUTiaoi. 


IWJ 
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Mr.  WUUam  Urgukart  of  Meldnufii*  ag^ 
thurty-€igrht  yean,  or  thereby,  noarriedt  eft* 
lenmly  sworo,  por^  of  malice,  partial  coun- 
cii,  examined  and  wteivogated^  deponed,  Tbal 
lie  was  present  at  Andrew  Wilson's  execatioo 
the  time  libelled,  in  the  house  oC  one  Osr,  on 
the  soaih-side  of  the  street,  in  company  with 
sir  Wifiiam  Forbes  and  Mr.  Fiaser,  the  pre* 
ceding  witnesses ;  that  after  Wilson  had  h^ng 
name  time,  he  saw  the  executioner  go  np  some 
stepaof  the  ladder,  in  order  to  cut  bim  down, 
as  be  apprehended,  and  saw  the  mob  throw  so* 
menk  stones  at  him ;  upon  which  he  came 
down,  therefore  the  mob  continued  to  throw 
■tones,  some  of  which  fell  amoqg  the  guard  ; 
wherenpon  he  hcprd  several  dropping  shots 
fired  by  the  soldiers ;  that  he  saw  the  papnel 
prnent  his  piece,  immediately  heard  a  shot, 
fphich  he  apnrehended  was  shot  l^  the  pannel, 
but  did  not  observe  it  so  naivowly.  as  to  see  the 
smoak  or  fire  issue  out  of  his  piece.  Cama 
9eientuB  patei^  And  this  is  the  truth  as  be 
ahall  answer  to  God.  . 

^SubicrUfitur^         Wsujau  UaavfluuiT. 
Ja.  Mackbmxie. 

Jamet  Dewar  of  Vogrie,  aged  sixty-fbur 
years,  or  thereby,  married,  solemnly  sworn, 
purged  of  malice,  partiid  council,  examined  and 
interrogated,  deponed,  That  time  and  place  li- 
bblled,  at  Andrew  Wilson's  execution,  he  was 
in  a  window  in  bis'  own  bouse  at  the  fbot  of  the 
West-bow,  in  the  east-ude  of  the  way ;  that  he 
aaw  the  hangman  go  up  some  steps  of  the  lad- 
der,' after  Wilson  had  bung  some  time ;  and 
taw  the  mob  throw  some  stones,  one  of  which 
hurt  the  executioner  A  the  fbce ;  upon  which 
be  came  down  the  ladder ;  whereupon  he  saw 
Ibe  pannel  present  bis  piece  and  fire,  which 
was  the  first  shot  he  heard  or  saw  ;  that  when 
be  saw'the  pannel  fire,  his  side  was  to  the  de- 
ponent, and  that  the  pannel  was  then  standing 
oh  the  east-side  of  the  gibbet ;  and  that  he 
ftceA  his  piece  to  the  west ;  and  deponed,  he  saw 
the  fire  of  the  powder  from  the  pan,  and  heard 
the  report  of  the  shot  Depones,  That  when 
the  pannel  fired,  as  aforesaid,  he  was  standing 
Ob  the  south-east  side  of  the  scaffold.  Deponed, 
That  Wilson  was  cut  down  not  by  the  hang- 
D&hh,  but  by  some  that  were  standing  at  the  foot 
of  the  gallows,  and  that  Wilson  was  cut  down 
btfore  he' heard  any  shots :  Deponed,  That  he 
stood  at  his  own  window  before  Wilson  was 
thrown  over,  andcontinoed  looking  at  the  place 
of  execution  till  he  was  cut  down,  and  heard  the 
■hots  as  before  mentioned.    And  beingjnterro- 

Sled  what  kind  of  cloaths  captain  Forteons 
d  then  on,  declares  he  cannot  be  positive, 
but  believes  they  were  red  cloaths :  but  is  po- 
sitive tha  the  knew  captain  Porteons'  face  when 
be  saw  him  fire.  Cati$a  scientia  patet.  And 
iMs  is  the  truth  as  he  shall  answer  to  God. 
Sic  SuUcribiiurf  James  Dewar. 

Ja.  Mackenzie. 

^  Oearge  Brummondf  esq,  one  of  the  conqipii^- 
■loners  of  the  customes,  aged  years,  or 
Iherebjji  ipfurnedi  solemnly  sworn,  puiged  of 
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fated,  deponed,  that  at  ibcLthsiAaaA  iibeeb. 
^  '       '     •  waaia^boMoTBii 


belled,  the  deponent  waa  in  liMbowaef  fiiiii 
Haly burton  on  the  ri|^  h^ml,  on  iheanili 
side  of  the  comcff  of  the  Strait-bow,  the  thiid- 
story,  at  the  time  of  the  execiitioB  of  Asdiev 
Wilaoht  and  finm  a  window  <€  IbeaiiMl-lMaie. 
after  the  cijmiaal  was  thnum  aver,  aad  M 
bung  for  fifteen  or  sii^n  minutes,  the  cxeco- 
tioner  was  about  going  up  t^e  ladder;  and  alia 
he  went  up  two  or  three  ste^,  he  observed  m- 
veral  stones  thipown  at  him ;  which  made  bin 
return ;  and  wliil/e  he  was  on  the  grousd,  fee 
observed  bis  nose  blooding:  and  at  tbistim 
he  observed  one  or  two  persona  or  more  stiol* 
ing  at  the  foot  of  this  ^llowff ;  one. of  vrbom 
stretching  up  his  arm  with  a  knife,  heobtmed 
cut  the  rope;  the  executioner  haviog  otixe^ 
with  the  soldiers,  he  did  observe  the  throwio^; 
of  stones  to  continue,  and  some  of  (ban  fd( 
among  the  soldiem.  .  Dep9ned,  that  itDinedi- 
ately  thereafter  he  observed  one  of  tbesoldiea 
advance  a  liitle  before  Mr.  Porteooi  (o  lU 
westward,  s^ith  a  gun  in.  his  han(d,  which  bt 
presented ;  an<f  iipioediatelv  tbeieupos  tb< 
deponent  heard  a  shot,  wbico  be  imfgiDed  to 
be  from  that  soldier,  but  did  not  ob^e  fife«r 
smoak;  though  at  the  tiM  be  condodedK 
was  from  that  soldier's  ^^i,  and  is  pondvi 
that  that  was  the  firdt  shot  that  was  fired ;  sid 
the  deponent  did  not  think  that  the  stopestbit 
were  thrown  did  give  aov  just  catoe  for  tbe 
firing.  Deponed*  that  about  the  time  wba 
he  observed  the  soldier  present  his  guo,  assud 
iflf,  be  also  observed  the  pannel  hoidug  hb^ 
in  his  hand  in  a  levijl,  bu.t  is  not  sore  of  bis 
putting  the  butt  of  it  to  his  shoulder.  De* 
poned,  that  after  the  said  first  shot,  wiiliiQ  a 
minute,  be  heard  another,  and  so  it  cootinued 
till  about  the  nun^ber  of  eighteen  or  tweoty; 
and  this  was  at  the  time  of  the  firing  ob$«pe>I 
by  the  deponent;  hot  within  spine  ninoM 
thereafter,  there  was  a  second  firing*  wbich  be 
did  bear,  and  upon  hearing  came  to  the  win- 
dow, and  observed  some  fime  faUeo  from  u 
opposite  house,  which  he  judged  to  have  bM 
occasioned  by  the  bullets :  And  as  to  tbs  eip* 
,  teen  or  twenty  dropping  alioty,,  in  the  fist 
firing,  they  werefvom  the  sokUeri  imaiediild| 
behind  the  pannel,  betwixt  whom  and  thtBi,M 
observed  no  person  interposed ;  and  beobtrna 
the  time  of  the  first  shot  the  pannel'sfafie^ 
iMking  westward,  as  was  all  the  sofdierr  te- 
hind  him.  Deponed,  that  the  soldien  it  tbn 
tiiue,  who  fired,  were  to  the  depouent^tB^' 
memhQinoe  to  the  northward  of  the  H^* 
and  the  pannel  was  then,  to  the  b^  ^i!!*^ 
membrance,  either  upon:a  liue  to  tbegiwA* 
a  little  westward  of  it.  Fiiifher depoardi^ 
the  soldier  who  first  fired,  as  said  is,  ad^ 
from  behind  the  pannel,  aoi}  pact  opoahiingf 
hand  to  the  nprthwar^  of  him.  Cwsa.foftM 
patet.  And  this  is  thetruth^aahe  sbaUaoitf 
to  God, 
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ag«d  telgr  70»rB»  or.  ibmK|r,  vMimedl,  flo»> 
Icvwlv  vnflnHprngsdaf  valioevpMtialcQoiicU, 
eji«aiM(e4Mdinlirr0g»tadt  depoMd^'tiaie  and 
place .  KMiady  be  Ibe  depoii^nl  being  nreteol  el 
Ibe  exfleetka  ef  Aedmr  Wilsoe,  he  did  dMWfe 
the  panoel  tefcee  gue  oQtof  aooldSffr^e  band,  et 
which  tiflM  be.wae  liteJieg  'twix^  the  Con* 
memile  end  eee  Ted's  «hojp«  wbiob  •  uodor 
beiUie  Hal^bevton's  beoie;  tbereepMi  beob* 
scrred  ibe  penBeledvence  aoiaeiitwiii  weitwaid, 
te  bM»  ppeae&t  end  leffll  mt 


It  the  nel* 


aud  did  aee 

ia  to  aajr*  hpU  it  eiift  and  ilie 
titudej  aad  did  pbiMfe  the 
of  thegu:  And  dcpoMd,  that  tbia  waatbe 
first  shot  be  beird,  whieb  shot  iaiaaadktely 
followed  after  .the  crimiaal  vaa  cat  down  by  a 
hand  sUndtog  at  tbe  foot  eff  the  gibbet;  and 
the  dfpoaeat  at  the  time  was  staadbig  in  a 
i^tndow  in  the  bouse  of  one  Gairdner,  horse- 
ferrier  b^  tl^Miw  Well;  aad  when  the  paaael 
«aa  taking  tbe  giin  outof  tbesoldieHsbaBd,  he 
appealed  to  be  in  passion,  and  it  wsa  some 
short,  time  before  be  waa  master  of  tbe  gan.^ 
Depenedf  that  to  the  best  of  his  lemembmnoe 
the  paaoel  was  deathed  in  red>  but  he  being 
well  acquainted  with  the  pannel'a  foee,  he  is 
poaitise,  that  he  waa  the  penon  that  took  tbe 
guo  aad  fired  as  aforsaid*  And  deponed,  that 
be  belief  as  there  was  about  thirty  yards  das* 
tance  betwiat  the  window  where  the  deponent 
waa»  and  tbe  pannel»  at  the  first  firing.  Como 
tciemiim  pattU  And  this,  is  tbe  tratb  as  be 
shall  answer  to  God. 

SU  SubteribUurt         Wm.  JoBiierovil. 

J>A..£BaKna. 

Mark  SpraU^  skinnar,  and  one  of  the  eeo- 

atablea  of  Edinburgh,   aged   3S  yaars>   or 

thersby^  maniedi  sowsraly  swora,  puiged  of 

mahce,  partial  ooonoil,  examined  and  ioteno* 

rNl,  depeeedy  That  tiaoe  and  place  libelled^  as 
stood  on  Wiliians  Orr  stabler's  wunIow, 
aoQlh-side  of  the  Qrasa*meroste,  he  saw  Wilson 
the  criminal  cot  down  from  tbe  gibbet:  upoU' 
wbicheecasiaikbe  did  not,  obsenre  that  there 
was  any  jpwaM  distndiaace  than  usual  at  exe- 
oatiooa:  that  a.  very  little  while  after  tbe  cri- 
minal wsa  aa  cut  down,  beiibserfed.  the  paanel 
sidfaMie  bffMathe  aoldiars,  aad  open  the  north* 
aide  of  tbe.sosllbldcfer-against  the  gibbet,  be 
new  himitre  his  piece  towarda  the  west,  snd 
tbe  saMMdK.issiseent  of  the  asaoth  of  bis  gua  ; 
this  he  saya  was  the  first  abet  thai  wsa  nrad; 
but  uMMdwIsly,  open  tbe  baek  of  that,  a  tail 
nan  with  bia  own  bsir,  abontthe  third  behind 
the  paanaly  aa  he  thuihsy  fiied  off  bis  piece 
likewM  towarda*  4be  west,  bet  op  in  tbe  air 
over  tbe  beada  of.  the  moltitade:*  that  retr 
«NMB  after  several  other  drofping  shots  tbf-' 
lowed,  after  whioh  when  .the  people  fell  baek 
and  opened,  be  obosnred  a  yeoag  nan  lying 
open  the  ground  as  dead,  dn-eetly  opposite  to 
the  phee. where  the  aaonel  Iwedk  Ctfare 
teUmUepmttt.  And  thisis  tbe  troth  as  he  shall 
aoatpsrto  God. 

aic  MkaibUur.  BitM  Snumv 


<fa0i||e€SssipbiA,  wiighbia  Sdmborgh,  ags# 
9a  years,  or  therebyv  manied^  eolemnly  sweni^ 
po^r«d  of  malice,  partial  eouacil,eaa«unedandi 
masrtogated,  deponed,  That  time  aad  phwe  II* 
belled,  the  deponcntstaad  inthewiadowof  Mry 
Gasnichael!a  hqnse,  b  the  soatl»*side  of  tbe 
Grass^BBoreate,  directly  opposite  to  tbe  gibbat'9 
thai  a  very  little  after  Wibso  wwkCQt  down,  ho 
obaqraed  tbe  peonel  withfour  or  five  of  bis  me« 
abosithim,andabatas  be  pawled  hie  piece  loan# 
fiw  towarda  tbe  mnltitode^  he  observed  hiBara-^ 
oebi»astiDakbya  stone  tfarowoftom  bsbki# 
the.  scaMd,  off  whieh  Hieboonded  and  stradl 
him;  upon  which  be  immedktdv  firsd  bio 
piece;  hut  whether  this«waa  tbe  first  shot'  or 
not,  tbe  deponent  cannot  tell«  for  there  waa 
thrse  or  foar  fired  ranch  abontthe  same  timo|' 
hot  that  the  pannel  fired,  beiis  sure,  for  he  sate 
fire,  and  smoak  issue  from  bis  piece.  That 
upoo these  sboH  already awntionsd,  besawo 
man  fail  dswn  upan  hia  back  en  tbe  street: 
that  after  tbia  he  saw  tbe  pannel  raise  bis  mea- 
ket,  and  pot  hia  hand  to  bia  carttaga-boa,  as  if 
beiatsadedto  loadagain^  butdoea  notknofr 
what  followied  upon  this,  because  be  irnme* 
dialdy  lost  sight  of  him..  Deponed,  That 
whan  the  paanel  fired  bis  picoe  aa  above^.be 
waa  standing  towards  tbe  south  east  ooroei 
of  tbe  scaffdd,  and  pointed  bis  piece  towarda 
tbe  south-west:  that  the  pannel^s  fire,  with 
the  shots  that  went  off  at  the  same  time,  were 
the  first  that  were  made  on  that  occssioe* 
Cauta  Kientia  patet,  Aad  this  is  the  truth  aa 
ha  shall  answer  to  God. 


Sic  SubicrihUur^ 


Jtttnei  Baldf  merchant  in  Ediabuigh, 
lemnly 
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S3  years,  or  thereby,  widower,  solemnf 
pur|[ed  of  malice,  psrtial  council,  examined 
andinlerrogated,  deponed,  That  lime  Snd  place 
libelled,  the. deponent  stood  in  the  same  window 
with  the  immediate  preceding  witness,  or  at 
least  ID  a  window  in  the  same  room :  that  a  lit* 
tie  after  Wilion  was  cot  dowa  from  the  gibbet^ 
he  saw  tbe  pannel  advance  a  little  westward 
from  the  Gom-mereate,  towards  thesoutb*sidd 
of  the  gibbet,  and  fire  off  bis  piece  west-ward^^ 
toward  the  Muse  Well:  that  at  this  time  be 
saw  aone  of  the  sohHera  near  him,  nor  observed 
aay  other  fire  but  his;  and  befbre there  waa 
any  ODore  firing,  when  the  multitnde  fdl  back| 
he  saw  a  roan  lyiag  dead,  towards  tbe  place 
that  ibe  pannel  pointed  bis  piece;  that  he  ia 
sure  tbe  captain  fired,  sinoe  be  saw  the  fire  and 
smoak  issue  from  his  piece.  Cooie,  temfim 
patet.  And  thb  is  tbe  truth  as.  ha. shall  aat 
swer  to  God.  j 

Sic  SubscribilWt  Jawks  BAi.o*r.. . 

QiuuEuox, 

Andrew  Dtm^  servant'  to  James  Blontgoa 
flMry,  brswar  in  PutteraW,  aged^  at^yesrt,  or 
theieby,  married,  solemaly  swora,  purged  of 
malice,  partkl  council,  exaimoed  and  interfo» 
gated,  deponed,  That  time  and  place  libdM; 
tbe  deponent  waa  standing  at  tbe  foot  of  Ro^ 
the  staUer'a  doss,  whett  Wilson.Was 
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mKdownffMB  tbt  gibbet:  inniMdklily  miler 
whicb  tbe  (moimI,  wbo  was  sundiiig  ui  tbe 
niddle  of  lb«  ttfect,  betwMO  tbe  deponeet  end 
the  Cora-nercftte,  fif«d  bie  piece  towerd  the 
|»l«tie  fvbere  the  depoaeot  wet  ttuiding ;  npon 
which  e  bexier  in  tbe  Abbey,  celled  Oherlee 
Hoiband,  dropt  jint  by  tbe  dejponeiit;  etid  hie 
th«  depooent'e  cMt  wee  terne  in  the  ehoaMer 
wilh  the  same  ehot ;  that  be  heard  tbe  report 
of  the  captftin's  pieoe^  thuueh  he  neither  eew 
the  fire  nor  theamoak,  yet  be  u  euro  the  pan- 
nel  fired,  beoaose  he  aaw  no  other  piece  piie* 
eentedatibeaamettme:  that  the  iiaaaelwlieQ 
he  fired  es  above,  waa  as  near  to  the  deponent, 
as  tbe  end  of*  4he  table  where  he  now  stands  is 
to  the  west-end  of  this  room.  Deponed,  Thet 
the  shot  mentioned  to  be  made  by  the  pannel 
was  the  first  he  heard  that  day.  Deiioned, 
That  daring  the  whole  time  of  tbe  ezecotion  be 
never  oamn  nearer  the  aeaffuld  then  Robertson'b 
eloss-foot  (by  Robertson's  doss>foot  is  meened 
tbe  end  nearest  the  Grass -roercatey.  Cmcsa 
9cientkB  pat€t.  And  thia  is  the  tmtb  es  be 
iboald  answer  to  Gpd,  and  declaired  he  can- 
not write. 

Sic  Suhicribiiurf  GitB.  Euor. 

Walter  Shiargold^  indweller  in  Edinburgh* 
aged  28  years,  or  thereby,  married,  solemnly 
awom,  purged  of  malice,  partial  council,  exa- 
mmed  and  interrogated,  deponed,  That  he  was 
|iresent  the  time  and  place  libelled ;  and  alter 
the  criminal  Wilson  was  cut  down,  he  saw 
captain  Porteous  fire  bis  gun,  holding  the  same 
straight  out  at  the  multitude ;  and  that  tbe  de- 
ponent was  then  within  three  yards  of  the 
captau,  when  he  saw  him  fire,  and  that  after 
he  bad  fired,  he  heard  him  caN,  Fire;  then 
heard  eome  shots,  but  does  not  know  from 
what  bands  they  came,  Ibr  he  immediately 
retired  to  the  Lawn-mercate.  Depon^,  That 
when  the  pannel  fired,  his  left  hand  was  to- 
wards the  scafibld,  and  he  fired  towarda  the 
west-port  Deponed,  That  the  scaffold  was 
nearer  to  the  west-port  than  the  pannel  was 
when  he  fired,  that  is,  tbe  pannel  was  nearer 
.  lo  the  Com-mercate.  Deponed,  That  this  shot 
by  tbe  pannd,  was  tbe  first  that  he  heard  at 
that  time,  and  that  he  was  present  all  the  time 
of  the  execution ;  that  he  was  so  near  as  lo  see 
the  fire  and  the  colfine  fly  out  of  the  pannel's 
gun.  Cau»a  teitniue  piUet. .  And  tbis  is  the 
troth  as  he  should  answer  to  God. 

Sic  SubicriiUturf  .     WALTsa  Shxahoold. 
Walter  Princle. 

*  JM»  Jtildkte,  servant  to  Mr.  Archibald  Mur- 
itty,  advocate,  aged  17  years,  or  thereby,  nn- 
■Mirried,  solemnTy  sworn,  purged  of  mslioe, 
fartial  coonoll,  examined  and  interrogated,  de- 
poaed,  That  the  time  and  place  libelled,  the 
iUponettt  was  present  at  the  executMo  of  An- 
drew Wilson ;  and  after  tbe  criminal  was  cut 
down,  he  eaw  umI  heard  about  three  shots  fired, 
and  then  he  hifanl  a  fourth  shot,  which  was  by 
captain  Porteoos;  and  that  heeawa  manfidl 
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down^  but  tbe  deponent  imagined  it  was  from 
thepresBOTi  «f  the  croud  i  that  there  was  very 


short  ttose  betwixt  the  shots,  hm  tfaatvbick 
was  by  captain  Forteons  was  the  lant  is  ar- 
dor. Tha  after  the  criminal  was  eot  diet, 
the  gnvd'diew  towards  the  north^side  sf  tb» 
sesMd;  that  the  deponent  wan  stbaiding  wityi 
two  or  three  yeards  of  the  foot  of  Rebertm^ 
doss,  when  he  saw  and  heard  the  Mag.  De- 
poned, he  heard  the  pannel  mention  tbe  wonl, 
Fire^  before  the  firing.  Deponed,  Tbtt  the 
pannel  was,  to  the  bert  of  the  depobeot^i  le- 
membianee,  etandug  as  fivwest  as  tbe  gil- 
lows;  bnt  be  dnraot  be  very  positive;  tbe  BMb 
and  crowd  wae  each,  that  be  ennid  notvery 
distinctly  disosrn.  Deponed,  That  tbe  dun 
mentioned  by  the  deponent,  fiiat  three,  ud 
then  a  fourth,  wae  the  first  he  beard  tbst  time. 
Cauta  McicKtim  paiei.  And  this  istbetmlliu 
he  should  answer  to  God. 

Sic  SubKribiittr^  Jobn  RnrcBie. 

Walter  pRiKGU. 

Tkomai  CrooMank^  servant  t^  l#mss  Frel* 
ter,  brewer  In  Edinborgh,  aged  39  yean,  or 
thereby,  unaparried,  solemnly  sworn,  purged 
of  malice,  partial  council,  exaaained  and  ioler- 
rosmted,  denoned.  That  the  time  and  pisoe  &• 
bdled,  the  deponent  being  open  the  caosev  ot 
the  south  side  of  the  scaffidd,  saw  the  pannel. 
who  was  then  standing  upon  tlie  north  side  of 
the  scaffold,  fire  the  gun  that  was  hi  biibao^ 
upon  the  multitude,  the  point  of  tlie  piece  be- 
i^g  direoted  westward ;  and  saw  the  fire  iind 
smohe  issue  out  of  the  muzxle  <if  the  gns,  tUt 
was  in  the  pannel's  hand.  And  further  de- 
poned, thattbepannel  was  standing  at  tbe  sortb 
jiideof  the  acafiSdd,  and  at  that  end  of  it,  wbidi 
is  next  the  Bow.  Caaia  sdentUt  pmttt,  And 
this  is  the  truth  as  he  shonld'anewer  to  God. 
Sic  SuhteribHur^  Thomas  CaooasBAmL 

And  being  ftirther  interrogate,  if  thesaid  ihol 
thai  the  pannel  fired,  ^as  the  first  shot,  de- 
poned. That  it  wss  tbe  first  shot;  botthstie- 
veral  other  shots  followed  immediately  thnt- 
after.  Andtfaieislihewisetiietmlbesbediall 
answer  to  God, 

iS»c  StUaerihUur^  Tbokas  CnoocsaiMK. 
Amdr.  PLnCBBR. 

Jamei  NeHton^  gardener  in  the  Bull  Cloaof 
Edinburgh,  aged  31  years,  or  thersby,  snr- 
ried,  eomnnly  sworn,  purged  of  malice,  psrtiil 
conncfl,  exammed  and  interrogmted,  deposed, 
Time  and  nkce  libelled,  the  deponent  beii; 
atanding  within  the  foot  of  a  tnnn&ke  near  tko 
Muse  Well,  eaw  the  pannel  who  wai  tbes 
standmg  upon  the  north  side  of  tbe  aerfUd,  a 
little  to  the  eastward,  where  the  galtowsvw; 
and  saw  the  pannel  advance  westward,  toevdi 
tbe  multitude,  with  his  firehiek  in  bis  hood, 
moving  it  to  and  again,  aa  if  he  had  been  keel* 
mg  back  the  people;  andatthethirdorfbsrtk 
motion,  saw  the  pannel  fire  the  niece  thst** 
in  his  hand  upon  the  miltituite,  poiatiBfr  ii 
westward,  and  saw  the  amoak  issue  out  at  the 
muszle  of  the  said  piece.  That  this  wm  i^ 
firat  abet  wbkh  the  deponent  beani,  wfaish  «H 
aoon  followed  by  others;  for  the  depoaeBtsb- 
served  the  peanci  after  he  bad  fired  lis  pie«f 
retireiomeyaiidstotheBohlien,  aadnwflft 
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or  six  Af  tbeM  wMien  advanee  md  fire  upon 
the  maltitiide;  and  mod  thereafter  when  Uia 
mokkude  were  beat  oflT  tbedeponeot  eaw  a  boy 
with  black  bair  lymff  within  ten  yards  of  the 
turnpike  where  the  deponent  was  Handing,  and 
•aw  four  other  pciaona  lying  at  diflbrent  plaoea 
upon  the  ttraet ;  and  saw  the  first  mentioned 
boy  fak)oding  at  the  ear.  Coma  tcientue  patet. 
And  this  ia  the  truth  aa  he  should  answer  to 
God. 

Sk  SuticribUur^    James  Nbilboit. 
Aicdr.Flbtcbbe. 

1Fi7^MNi  Gordon^  bazter,  and  serrant  in  the 
cooMnon  bakehouse  in  Haslies  Ctoas  in  Edin- 
burgh, aged  81  years,  or  thereby,  /  unmarriedi 
noleoinly  sworn,  purged  of  malice,  partial  coon* 
cil,  examined  and  interrogated,  deponed,  That 
the  time  and  place  lybdled,  the  deponent  being 
at  the  head  of  the  tnmpike  at  the  back  of  the 
Muse  WelL  did  from  thence  see  captain  Por« 
teouB^  pannel;  who  was  then  upon  the  north- 
west comer  of  the  gibbet,  wave  his  firelock  to 
nod  again ;  and  thereafter  saw  the  said  firelock 
while  in  his  hand,  go  ofi;  and  saw  the  fire  and 
wnoak  go  out  at  the  mozsle  of  it ;  and  this  was 
the  first  sh^  whiclTthe  deponent  heard  that 
day,  but  heard  sereral  shots  thereafter;  and 
that  the  shot  which  the  pannel  fired,  was  soon 
after  the  deceased  Andrew  1/^lson  was  cut 
down.  Conss  icientUt  paiet.  And  this  is  the 
tmth  as  he  shoold  snswer  to  God. 

Sic  Subicribitur,      Wiluam  Gobdon. 
Andr.  Futcbsb. 

Jmmet  Kagmiik^  servant  to  Colin  Alison, 
Wright  in  Edinburgh,  aged  26  years,  or  there* 
by,  married,  solemnljr  sworn,  purged  of  malice, 
partial  council,  examined  and  interrogate,  de- 
poned, That  time  and  place  libelled,  and  soon 
after  tlie  deceased  Andrew  Vfikoa  was  cut 
down  from  the  gibbet;  the  deponent  being 
upon  the  causey  of  the  north-east  end  of  the 
flcaMd,  beginning  to  take  down  the  scafioU ; 
and  did  then  hear  the  pannel,  who  was  towards 
tbe  north  end  of  the  scafibld,  say  several  times 
to  tbe  soldiers  under  his  command,  "Fire  and  be 
idanm'd !  and  at  the  same  time  saw  the  pannel 
advancing  westward,  with  his  piece  prwiited 
iohis  hand;  and  immediately  after  hearmg 
the  forsaid  words,  he  heard  several  shots  ^  off; 
and  when  the  forsaid  words  were  spoM  by 
the  pannel,  he  wss  passmg  by  the  deponent 
westward,  about  a  yard  or  two  distant  from 
him.  C4Msa  icienti^  paiet  And  this  is  the 
truth  as  be  should  answer  to  God. 

iSic  SubteribiiWp       Jims  NASMrra. 
Anna.  Flrcbbb. 

David  JBtouji,  servant  to  Colin  Alison,  wright 
in  Edinburgh,  aged  98  years,  or  thereby,  un* 
married,  solemnly  sworn,  puiged  of  malice, 
partial  council,  examined  and  intertogaled,  de* 
poned.  That  time  and  place  libelled,  and  after 
the  deceased  Andrew  Wilson  wss  cut  down 
from  tbe  gibbet,  tbe  deponent  being  standing 
attheesstendof  the  scafibU,  assistmg  to  pnil 
itdown;  and  ^n  saw  tbe  pi^l  going  along 
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the  north  side  of  the  scafibld  wetlward,  and 
heard  him  give  ordera  to  the  soldiers  under  hl9 
command  to  fire ;  but  does  not  remember  the 
particular  ex^remion ;  and  immediately  upon 
the  orders  being  given  as  albresaid  be  beard 
and  when  the  denonent  beard 
rs,  he  was  I 


the  pannd  give  the  fbrsaid  orders, 
the  distance  of  the  breadth  of  the  scafibld  froas 
him.  Cmuia  ideniut  patet.  And  this  is  th» 
tmth  as  he  shouM  answer  to  God.  ^ 

Sic  Skb§cfibUtiry       Davw  Bboun, 

Amdr.  Flitcria. 

Matthew  Kid^  servant  to  Thomas  MHln, 
deacon  of  tbe  measons  in  Edinburgh,  aged  59 
years,  or  thereby,  married,  solemnly  swom^ 
pur^  of  malice,  and  partial  council,  examined 
and  interrogated,  deponed,  Time  and  place  li« 
belled,  and  soon  after  the  deoeased  Andrew 
Wilson  was  cot  down  from  the  gibbet,  the  de- 
ponent being  standing  upon  the  plam  stones 
near  capt  Todd's  shope,  be  saw  tbe  pannel  go* 
ing  from  the  well  at  the  Bow-ibot  westwud; 
and  saw  him  firs  tbe  gun  that  was  in  his  hand; 
and  thereafter  give  orders  to  the  soldieri  under 
bis  command  to  fire ;  theieafter  beard  him  call 
to  the  said  soldiers  to  level  their  pieces ;  and 
saw  the  said  soldiers  firs;  and  that  the  shot 
fired  hy  the  pannel  as  afbvsaid,  was  either  tbn 
first  or  second  shot;  which  shot  he  fired  stsadi* 
tug  to  the  north-east  of  the  scaflbM,  half  wwf 
'twixt  that  and  the  Eow-fiMt  well ;  and  that 
when  tbe  pannel  ordered  the  soldierB  to  level 
their  pieces,  he  was  some  yeards  nearer  the- 
fiiot  of  the  Bow.  Cauta  tcteiOis  patei.  And 
this  is  the  tmth  H  he  shoold  answer  to  God. 
Sie  SubtmbUur^       If  attbiw  Km. 

AhDE.  Fl.EfCBIB. 

Jame$  Munfdl^  servant  to  CeBn  Alison 
Wright  in  Edinburgh,  aged  33  years,  or  there* 
by,  married,  solemnly  sworn,  pureed  of  mslice, 
purged  of  partial  council,  examined  and  inter- 
rented,  deponed,  That  the  time  and  place  It* 
belled,  after  Wilson  was  cut  down  and  pot  in 
his  coffine,  there  wss  some  stones  thrown  by 
the  mob  amongst  the  guard ;  upon  which  he 
heard  the  pannel  to  order  the  soldierB  to  turn 


in ;  and  immediately  heard  him  give  the  soi- 
dieis  orders  to  fire,  end  be  damned ;  and  then 
saw  him  advance  two  or  three  paces,  and  saw 
his  ffun  cocked,  and  his  thumb  upon  tbe  dog* 
head,  and  saw  him  fire  the  gon ;  and  immedi* 
ately  befiire  he  heard  an]|r  other  shot,  he  saw  a 
boy  fidl  near  a  cnppersmith*s  shop,  to  the  north* 
westoftbeplacemm  which  the  pannel  fired 
faisgon.  There  were  six  or  seven  more  shot 
after  the  orders  were  given ;  and  then  be  saw 
thraa  men  and  a  woman  fidl,  one  of  which  had 
a  woond  in  his  Ibrehead,  and  another  in  the  side 
of  his  head :  that  after  the  sohfiert  fired  aa 
afiiBiSMl .  he  heard  the  pannel  say  to  one  of  the 
seldiera.  That  if  he  did  not  fire,  he  would  take 
his  piece  ftom  him.  Ileponed,  That  hethe  de- 
00  the  sooth  side  of 


tbeseallbkl,  helping m  poll  it  down,  when  be 
benrd  and  low  whM  b  above  deponed  upon  $ 
aad  that  the  paooel  was  opoD  the  north 


9 

ef 


ITS]  lOOCOftOe  IL 

tb0  icaflSild,  aboat  Urn  y«rdi  from  it,  •f«r* 
amiiifltibeiDiddleoftliemnffDld:  MiddepoBed, 
iW  tke  i^naePs  sbot  at  ibat  timB  was  the  first 
iie  lieard  then  abot.  Depunedf  That  be  was 
j^rmbt  a|  tke  timefron  Wilaon'a  caninf  down 
10.  bis  axeeutioQ,  till  aiW  be  was  cot  dowo  and 
carried  awaj  ;  dariog  wliicb  tioie  be  beard  no 
fbotfij«d|iiatiltbat  fired  by  tbopaooel.  Caaia 
^ckntia  putei,  Aod  this  is  tbe  tnitb  as  he 
should  aoswer  to  God. 

Sic  Suh$cribUur^    Jambs  M4xwell. 
Ja.  Mackbnzib. 

WUUm^  Doughty  one  of  tbe  loldieA  in  tbe 
ei^goardi  fidiobofeb)  aged  47  years,  or  there- 
|iy,  narriM,  seleanuj^  sworn,  |Hii|fed  of  malice^ 
jiarlial  oounoil,  examined  and  interrogaM»  do- 
ponedi  That  tbe  time  and  pkce  libelled,  as  the 
•seontipner  wet  going  up  the  ladder  to  out 
down  Wilao6»  there  wereserciral  atones  thvown 
•t  him,  which  obliged  him  to  oome  down  the 
ladder ;  at  the  same  time  there  was  sereral 
OM^nes  thrown  amongst  the  guard,  before  Wil- 
eon  was  cntt  down,  at  which  time  he  heard  tbe 
nannel  say  to  the  soldiers,  fie  damn'd  to  yooi 
hongars,  fire;  after  whichhe  heard  seforal 
abots  fired  by  tbe  men,  hot  knows  nothing  of 
the  paonel's  hsnriag  fired ;  and  that  these  were 
the  firat  abots  he  heard  fired  that  day,  to  the 
hast  of  bia  knowledge.  Deponed,  That  the 
fennel,  when  be  nttem  tbe  words  beforodnen* 
tiooed,  was  standing  at  the  south  aide  of  tb6 
gallowa.  Depaned,  That  tbe  first  sbdts  w«re 
ifsd  hefofo  Wilaon  was  cat  down,  and  likewise 
aome  of  them  thersafter«  Cassa  ickhtUB  patet. 
And  this  ia  the  truth  aa  he  abould  answer  lo 
God  ;  and  deelafes  he  camM  Write. 

Sic  SuiiinbUurf       Ja.  Mackenzix. 

ArchihM  Teits,  Ulster  in  the  abbtfy  ofH%- 
rood-house,  aged  48  years,  or  thereby,  marriefl, 
solemnly  sworn,  purged  of  malice,  partial 
cottocil,  eJlaminedand  iDterrogaled,  deponed^ 
That  the  time  and  place  libelled,  a  little  after 
Wilton  was  cutt  dowo  from  the  gallows,  be 
tbe  pannel  fire  hb  piece  among  tbe  mnl* 
Je  ;  and  immedialely  beard  him  say  to  iat 
n,  Levell  your  pieoea,  and  fire  and  be  damn'd! 
iVbereopon  there  were  a  great  many  shots 
fired  by  them,  and  saw  tbe  jiaionel  taken  gun 
from  one  of  tbe  men,  which  he  the  pannel 
fired.  Deponed,  That  he  tbe  deponent  wat 
within  six  y eards  of  the  pannel  when  be  fired, 
nod  spoke  the  words  before-mentioned.  De- 
poned, That  at  the  time  when  the  nannel  took 
tbe  gun  from  the  soMier,  he  laid  his  own  upon 
the  soaffokl,  and  that  there  were  some  permns, 
but  f  ery  lew,  then  standing  upon  the  scaffold. 
Deuoaed,  That  be«wiat  tlie  time  that  the  pan- 
nell  fired  his  own  piece,  and  his  taking  the  gun 
from  tite  seldter,  as  aforesaid^  il  might  be  abom 
eight  or  nine  miaotea:  And  deponed,  Thit  at 
the  time  be  fired  the  second  gUn,  there  were 
several  other  guns  fired  at  the  aasse  time.  De^ 
jiODfls^  That  iliere  was  no  shot  fired  betore  the 
first  ke^  by  the  panoel  »  and  that  theaseond 
shot  fired  by  the  pannel  waa  near  the  smne 
piaae  wheae  hefired the  first:  «nd  that  ha  had 
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not  moved  above  six  or  seven  yesidi  kn/nA 
the  fiist  firing  and  tbe  second;  aaddniMn 
of  the  soUiers  followed  the  pannel  in  tbttipter, 
and  reinmed  with  him  again  Is  the  phoi 
where  he  fired  first  Omm  ideMiie  patd» 
And  this  is  the  truth  4s  he  shall  answer  loGti 
Sic  Sit/kcHbituri  AncBinAU  Yetii. 

Ja.  MtciKstiE. 

WilUam  Murray,  hiirrowman  and  iodv^ 
in  Edinburgh,  aged  97  years,  or  thereby,  mar. 
ried,  solemnly  sworn,  purged  of  roafiee,  paitni 
council,  examined  and  interrogated,  depood, 
Time  and  place  libelled,  thai  dephocat  h^ 
pi^Bsent  at  the  Execution  of  Andrew  WihoS)  k 
did  obesrve  two  of  the  sddien  nhder  tbe  p«h 
nel*scommand,  fire  their  gmis;  but  tbegm 
were  fiM  no  hi  tbe  air;  thereafter  heoberred 
the  pnftinel  fir^  bia  ghn  nihongat  the  maMiBdi) 
whei^pon  he  ofeserved  a  hoy  drop  doirn,  id 
did  baar  the  nannel  oall  out  to  tbesDlAa^ 
Damn  them  for  boilgars,  why  dM  tber  ad 
fire  ereo  fiMrward,  and  deaa  the  Mreetf  hi 
which  time  the  dmouont  waa  standing  ibnt 
the  aontfa  pUhur  of  the  Com-mirate,  iboot 
twenty  yards  distance  firom  themmnel,tihe 
aplirettends:  Further  deponed,  Uist  after  tte 
tand  firat  Bring,  he  disel^ed  the  pattsei  tikt  i 
fftm  oat  of  a  soldiers  hand,  and  fireigaiii; 
directing  it  towards  a  man  he  was  pttnuinj; 
which  btf  did  thirty  or  fbrty  yeardi ;  tod  optt 
firing,  he  obs^Vfd  fbe  person  so  punoed,  ftU 
down:  Arid  h^  interr^grated  howlooffhii 
present  dnlness  of  hearing  remained  with  bin; 
deponed,  he  has  been  as  dull  of  hearings  tbw 
seven  years  past.  Deponed,  thitt  tbe  t^rodioti 
firom  tile  two  soldiers  were  the  first  fttwf  bt 
heard  upon  that  occasion.  Coais  tdextii 
paiet.  And  this  is  tbo  troth  as  he  shsll  aoswer 
h  God, 

SicSubtcribitUr,       Wiluam  MtuuT. 
Da.£jiskiiil 

Jame$  NkoU^  watch-maker  in  Csoooa-gai^ 
aged  86  years,  or  thersby,  tnarried,  9dm} 
sworn,  pmftA  of  midice,  parUal  coaaeil,  en- 
mined  and  uterrogafed,  deponed,  Tbst  be  vn 
present,  time  and  plaoe  hbelled,  attfaeencfl- 
tion  of  Andrew  Wdaan ;  and  then  be  did  <*- 
serve  tbe  pannel  fire  bia  gnn,  boldiqg  it  oat 
straight  before  him,  amongst  the  mMak 
there  assembled ;  and  aA  be  heard  tberepet 
of  the  gun,  so  he  observed  the  smssfcsf  i^ 
powder  coming  from  the  gun ;  anddnibit 
was  the  first  h«  heard  upon  that  oceanoQ;  aad 
the  pannel  when  he  thna  fired,  w»  ataoiBiV 
betwixt  the  gibbet  and  one  Mr.  Gonayniiaoc's 
shope  on  tbe  north  side  ai  the  street  oeartlie 
north  east  end  of  the  sCafibld.  Cosfs  tckniu 
patet.  And  this  ui  the  truth  as  b«  sbsll  aosver 
to  God. 

Sic  Subscribitur^       Jambs  Nicou. 
Da.  Eattwi* 

WilUam  Jameton,  merchant  in  Ediohiif^ 
aged  24  years;  married,  sokmaly  swoni,  pio'* 
ged  of  malioe,  partbi  coancB,  essaused  <a« 
interrogated,  4epensd,  Ths*  he  waa  prefftf) 
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oae  aod  plaee  libelM^  at  the  executkm  of 
ndrewWilfOo;  and  about  the  time  wheotbey 
ere  cuttiDg  dowo  the  criminaly  the  deponent 
len  standing  within  three  or  four  yeards  of 
le  panoel,  did  hear  him  giro. orders  to  the 
ddiers  that  were  behind  hhn  to  fire»  and  im* 
lediately  thereafter  he  did  Hear  the  pannel 
re  the  gun* that  was  in  his  own  hand;  and 
pen  his  firing,  obserred  the  smoak  of  the 
)wder  come  from  it ;  thereafter  he  obserred 
le  panoel  take  a  gun  from  one  of  the  soldiers. 
It  what  nse  he  made  thereof,  he  knows  not; 
id  it  was  rery  short  time  'twixt  the  pannel's 
ring,  and  his  taking  the  gun  from  the  soldier, 
« also,  a  very  short  distance  betwixt  the  place 
here  be  fired,  and  where  he  took  the  said 
no  ;  the  place  of  his  firing,  to  the  deponent's 
lemory,  being  neat  to  Robertson's  Closshead  ; 
ad  where  he  took  the  giin,  was  a  very  little 
'ay  up  the  street  from  it :  And  the  shot  be 
eard  from  the  pannel's  gan,  was  the  first  he 
eard  that  day.  Causa  sclent ia  patet.  And 
lis  is  the  truln  as  he  shall  answer  to  God. 
Sic  SubscribUur^  Williah  Jasieson, 

Da.  Erskine. 

John  Moffat,  baxter,  andsecvant  in* the  com- 
lou  bake-house  in  Ilasliescloss  in  Ediuburgli, 
l^ed  36  years,  or  thereby,  married,  sojemnly 
worn,  purged  of  malice,  partial  council,  exa- 
lined  and  interrogated,  deponed,  That  at  the 
me  and  pl^ce  libelled,  the  deponent  was  stand- 
ig  in  Sir.  Orr's  door,  on  the  south  side  of  the 
rrass-mercate  ;  and  some^  short  time  alter 
Viison  was  cut  down,  he  saw  the  pannel  take 

gun  out  of  one  of  the  soldier's  band,  before 
Ir.  Todd's  sbope  door,  which  he  immediately 
red  off  towards  the  north-west ;  a  little  before 
rhich  the  deponent  saw  him  fire  bis  own  gun 
pom  the  same  place  ;  that  upon  the  captain's 
iriog,  the  deponent  saw  some  of  the  soldiers, 
rho  stood  beniod  the  Com-mercate,  fire  their 
UBS  up  in  the  air.  Causa  scientia  patet.  And 
bis  is  tiie  truth  as  he  shall  answer  to  God. 
Sk  SubscribUur^  JsuN  Moffat, 

GlUB.  £U0T. 

John  Stewart,  merchant  in  Edinburgh,  aged 
0  years,  or  thereby,  unmarried,  solemnly 
worn,  purged  of  malice,  partial  council,  exa- 
lined  add  interrogated,  deponed.  That  at  the 
me  and  place  ly belled,  the  deponent  was 
landing  in  a  window  of  Wine  Garden's  house, 
n  the  south-side  of  the  scaffold :  that  some 
hort  time  before  Wilson  was  cut  down,  upon 
ome  stones  being  thrown  at  the  hangman,  he 
tnerved  the  pannel  jump  down  from  the  south* 
ide  of  the  scaffold,  and  walk  up  briskly  to- 
rards  the  place  where  the  disturbance  was, 
ut  nothing  in  his  hand  but  a  cane;  imme- 
iately  after  this  Wilson  was  cut  down ;  upon 
irhich  the  guard  that  attended  the  execution, 
egan  to  march  up  the  Bow  ;  and  that  at  the 
lorth-west  comer  of  the  gallows,  he  observed 
be  pannel  take  a  gun  out  of  a  soldier's  band, 
rith  which  be  pushed  back  the  multitude; 
nd  that  when  the  pannel  came  the  length  of 
he  Bow-foot,  being  upon  the  rear  oC  his 
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he  saw  hioi  Mcaive  a  stroke  with  a  stone ;  upoiii 
which  he  suddenly  torned  about,  and  waved 
his  piece  to  and  again,  towards  the  multitude, 
bat  without  firing;  but  a  very  little  after  that, 
he  turned  about  all  at  once,  and  stepped  some 
steps  forward,  and  fired  off  his  piece  towards 
the  crowd  westward :  that  this  was  the  first 
shot  which  the  deponent  either  heard  or  saw 
made  that  day.  Cania  scUntim -patet.  And 
this  is  the  truth  as  he  should  answer  to  God.  . 
.  iSic  SubKribUur^  Jno.  Stbwabt. 

GiLB.  EUOT. 

John  Gikbt  cow-feeder  in  Cannongate^  aged 
44  years,  or  thereby,  married,  solemnl]^  sworn, 
purged  of  malice,  partial  council,  examined  and 
interrogated,  deponed,  that  time  and  place  li- 
belled, he  was  standing  at  Mr.  Robertson's 
closs-bead,  in  the  Grass-market;  that  a  very 
little  after  the  hangman  had  been  on  theladder». 
as  he  thought,  to  dot  down  Wilson,  he  observed, 
the  pannel  with  his  gun  in  his  hand,  advance 
towards  the  crowd,  where  the  disturbance  was, 
and  present  his  piece  three  times  ;  the  last  of 
which  times,  the  deponent  thought  he  tired  her 
off ;  for  he  saw  the  primine  bum  in  the  pan, 
but  could  not  seethe  fiery  smoak  at  the  muz* 
zel,  because  of  the  crowd ;  neither  could  he 
with  certainty  distinguish  the  report,  because 
several  other  pieces  were  fired  off  at  the  same 
time :  that  upon  these  pieces  being  so  fired,  he 
saw  one  Mr.  Niel  drop  down  at  the  Muse 
Well :  that  before  the  firing  abovementioned,. 
be  neither  heard  nor  saw  a  shot  made  that  day. 
Causa  scientuB  patet.  And  this  is  the  truth  as 
he  shall  answer  to  God. 

Sk  SubscribUur,  Joint  Giu. 

GiLB.  Eliot. 

Followes  the  Witnesses  adduced  for  the 
Pannel. 

George  Smeiton,  writer  in  Edinburerfa,  aged 
30  years,  or  thereby,  married,  solemnly  sworn, 
purged  of  malice,  partial  council,  examined 
aud  interrogated,  deponed,  that  time  and  place 
libelled,  he  was  present  at  the  execution  of 
Wilson :  that  when  the  executioner  was  doing 
bis  duty,  he  saw  captain  Porteouscome  off  the 
scaffold,  because  the  mob  was  crowding  upon 
the  guard;  and  while  the  pannel  was  endea- 
vouring to  keep  off  the  mob,  he  saw  a  man 
with  a  silk  napkine  about  bis  neck,  press  upon 
the  pannel,  and  seem  to  endeavour  to  ^resp  at ; 
but  that  a  young  gentleman  thefe,  to  green 
cloaihs,  keept  him  off;  and  then  the  pannel 
returned  to  the  scaffold ;  but  about  the  time 
the  criminal  was  cutting  down,  or  to  bt  cut 
down,  the  pannel  went  off  the  scaffold  agam; 
and  about  that  time  there  was  stones  thrown  by 
the  mob  at  the  hangman,  and  the  guard  ;  and 
some  of  them  fell  amongst  the  guard :  That  so 
far  as  ihe  deponent  could  observe,  being  upon 
a  bartizine,  upon  the  south  side  of  the  scaffold, 
five  story  high,  the  stones  seemed  to  be  pretty 
large,  but  the  deponent  cannot  tell  the  dimen- 
tions ;  and  then  he  soon  observed  a  shot^which 
was  the  first  that  he  observed,  and  came  from 
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one  of  tlKsoldiflrs;  wdtliiiilioC  was  after  the 
criminal  waa  cot  down ;  aad  aftar  this  aboty  in 
A  Tery  little  followed  three  or  foiir  other  ahota  ; 
and  at  thia  time  the  papoei  had  hia  piece  pre- 
aeoted  lowarda  the  multitude ;  alid  that  he  aaw 
the  ikah  of  the  pan  of  the  aoMierVi  mn  that 
fired  the  fi»t  shot  Depoaedi  that  the  pannel 
waa  pretty  near  the  aoldier  that  firad  the  flrat 
^D«  Causa  Bcleniue  patet.  And  this  ia  the 
truth  as  be  ahouki  aoawer  to  God. 

Sk  Subseribiturf  Geo.  SiCsrroN. 

Wa.  Painglb. 

ThomOi  Barton^  doctor  in  the  rq^ment  of 
Welsh  fuzieleersy  in  the  Cannon-giite,  aged 
39  years,  or  therebjr,  nnmarriei},  solemnly 
awom,  poiMl  of  mahc^,  partial  conneil,  exa- 
ilihied  and  ioterr^ted,  deponed,  time  and 
|ilace  libelled,  he  was  present  at  the  execution 
ofWilaon,  when  he  saw  aeveral  atones  thrown 
By  the  mob  at  the  guard,  of  such  bigness,  that 
was  sufficient  to  have  killed  them,  in  case  they 
had  lifit  them  in  a  proper  pbtoe ;  which  eon- 
finned  some  little  time.  Deponed,  that  while 
the  criminal  was  hanging  upon  the  gallows, 
the  deponent  saw  a  man  prett  towards  the  pan- 
nel;  and  bdng^ooaoenearhfiki,  beheld  up  Ma 
iMnd  to  him,  in  a  tbreatntng  manner  ;  but  the 
deponent  did  not  hear  what  words  he  uttered. 
Deponed,  that  when  the  pannel  wei  spon  the 
ioaflbM,  he  had  no  gun  in  his  hand ;  but  when 
Ire  came  hf^  ftgain,  he  took  a  gun  from  a  sol- 
dier. Depon^,  that  when  the  pannel  came  off 
the  aOaflbid,  he  went  about  to  the  west-side, 
Md  fomed  about  towards  the  north,  endearour- 
Ing  to  get  his  men  together,  which  he  could 
notwteel  do,  they  being  si^tMcb  tfiterB|)ersed 
with  the  mob;  and  uey  continuiDg  still  to 
throw  the  stones,  the  pannel  turned  aMut  with 
Iris  fhce  lowarda  the  west;  and  having  his 
fozie  In  such  a  manner  in  his  hand,  as  if  he  bad 
BOt  desiifued  te  fire,  bat  waTiojg^  it  from  side  to 
aide,  rauier  seeming  to  intimidate  them :  And 
at  this  time  there  was  a"  soldier  came  npon  his 
a^i  hand,  and  fired  close  bv  the  pannel ;  and 
thia  was  the  first  shot  the  deponent  observed: 
And  deponed,  that  he  had  his  eyes  strictly  upon 
Ihe  pannd  all  thia  time.  Deponed,  he  md  not 
•ee  the  pannel  fire ;  and  he  is  very  well  as- 
Oured.  that  he  did  not  fire  at  that  time.  De- 
poned|  that  this  shot  waa  immediately  allertbe 
criminal  waa  cot  down.  Deponed,  that  after 
this,  the  pannel  endeavoured  to  carry  off  hia 
men.  Deponed,  that  the  soldier  that  came  up 
hj,  the  pannePa  right  side,  came  up  from  be- 
hind him.  Causa  icientuB  patet.  And  this  is 
the  truth  as  he  should  anawer  to  God. 

SU  SuUcrUniur^  Tho.  Habton. 

Wa.Prwole. 

David  lUamiej  merchant  in  Edinbai^h; 
•ged  40  years,  or  thereby,  married,  solemnly 
Bworn,  purged  of  malice,  partial  council,  eza- 
nined  and  interrogated,  i>eponed,  That  after 
the  first  firings  were  over,  the  deponent  from 
Ilia  own  wmdow  in  the  land  above  baillte 
Dewar's  at  the  foot  of  the  Bow,  saw  the  pannel 
dhraw  off  hia  meui  and  marching  uptim  Bow^ 
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halt  at  hmmt  CK^cket'a  Uicp,  itiriMtiMlb 
depoacnt  beard  aoase  abldien  fire,  whiahtbeie- 
pmmtappreheiided  waa  in  the  rear;  tbai»> 
penent  hMking  wwarda,  and  they  tbit  fini 
notbcitornhderfaiaeye.  Coaaaacieatiepatct. 
And  fine  ia  the  troth  ».he  alio«ld  aaawH 
God. 

Sic  SubMcrikUnr,       Datid  Rmwii. 

AXDK.  FlXTCBEI. 

John  Clark^  aeijeant  m  the  regimmt  of 
Welsh  fnzieleera,  aged  33  yeara,  or  therebj, 
unmarried,  solemnly  sworn,  purged  of  maliee, 
partial  council,  examined  and  interrogated, Dc 
poned.  That  the  time  libelled,  the  deponeil 
was  sent  by  the  captain  who  commaDdedtk 
deuchment  of  the  King's  forcea  in  the  Lawn- 
mercate  to  the  place  of  execution  to  get  ordos 
from  the  magistrates  or  the  pannel ;  aad  hiT- 
ing  gone  up  to  the  scaffold,  and  while  tbe  it- 
ponent  was  conversing  with  the  pannel,  In 
saw  a  stone  thrown  at  the  executioner,  whicb 
cut  him  in  the  nose  so  that  he  bled;  aodtboet 
tbe  aame  time,  there  waa  a  stone,  aboot  tbe 
bigness  of  the  deponent's  two  fists,  bit  tbe  eaif 
of  the  deponent's  leg;  upon  whicb  tbe  depo- 
nent wiUi  the  pannel  came  jdown  froai  tke 
scafibM,  and  thereafter  aaw  the  pannel  oofsi^ 
hia  fuzie  m  order  to  keep  off  the  crowd, 
who  had  by  that  time  preased  npon  tbe  (pnri, 
and  drove  them  about  i^r  or  five  yeanh  fin 
the  pkice  where  they  were  posted  at  fint;  wA 
thereafter  tbe  deponent  saw  captain  Porteoa 
endeavooring  to  keep  off  the  mob  with  \m 
fusie,  waving  it  to  and  again,  telliag  then  to 
keep  off,  or  be  would  fire,  bat  that  there  wu 
no  tire  at  that  time:  and  the  depaneat  tha 
walking  towards  the  Weat-bow,  aaw  ftar  or 
five  of  the  soldiera  presenting  their  pieoei^  ni 
saw  One  of  them  advance  to  thengbtwbere 
the  deponent  wasstandrag,  and  fre  epos  tbe 
crowd;  which  was  the  first  ^ot  the  deponeil 
heard  ;  at  Which  titne  ihe  deponent  s»r  tie 
pannel  upon  his  left-hand,  ebout  aevcn  yw^ 
fmm  him ;  aad  then  the  deponent  tair  t«9 
other  of  the  8k>ldiera  come  up  betwixt  tbe  pa- 
nel and  the  deponent,  and  fire  in  tbe  air ;  nj 
thereafter  heard  four  or  five  more  shots,  whicb 
the  deponent  thinks  was  fired  betwixt  the  phoe 
where  the  deponent  waa  standing  and  tbe  ptt- 
nel ;  and  the  deponent  during  that  tioebai 
his  eye  fixt  upon  thoae  who  fired,  and  did  not 
observe  captain  Porteoua  fire,  or  give ofdeisto 
fire;  and  upon  the  firat  shot  aa  afonsid,lbe 
deponent  observed  a  man  drop  at  tbe  cotq  « 
Robinson's  does.  Causa  scientiapaM.  a» 
this  is  the,  truth  aa  he  ahall  answer  to  God. 
Sic  Subscnbiiur,        Jno.  Clahx. 

Anna.  fuBTcao. 

Colin  Cealpftetf  of  ArdOmnck,  aged447M 
or  thereby,  married,  solemnly  9^om,  pnS" 
of  taMdice,  partial  council,  ^xamhied  w^ 
rogated,  Deponed,  ThatattbothnesadphM 
libelled,  the  deponent  b  a  WfaidAw  moj^ 
Carmichaell's  opposite  to  the  acaibU,  slM^ 
no  disturbance  till  once  the  txeeOsoB^^ 
giDfingiiptlielaMeff  to  ctttdowatt^deoai* 
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^ilMo;  atid'tiMttiftWWiie  altQtitliKimi  •! 
he  exeeotioMr,  upon  wbuk  be  radisd ;  and  ■• 
%m  was  paiBing  tbeCorn^incMale,tliedfl|NHiant 
observed  ona  of  ike  tfUuim  fait  him,  aiw  wutf 
M>me  itOMB  thrown  at  tha  guard,  who  wenr 
ipoB  tha  noiih  aide  of  the  aodTold  ;  and  saw 
Im  paanfsl  iMdring  nptioo  with  hii  fose  to 
ceep  9S  tha  mob;  and  aftarwards  toraed  to* 
ararda  iIm  feat  af  tha  Bow  Tory  eiviily ;  and 
Lhen  oaw.  a  atone  hit  one  of  the  aoldiera ;  and 
^faich  aolditc  the  deponent  law  ppesent  hn  fire- 
lock; and  aaw  another  atone  bit  the  aame  sol- 
Her  ;  and  thefeapon  the  said  8ol<fier  pointed  his 
firelock  westward,  and  fired  iaunediately ; 
&nd  another  soldier  fired  imnedktely  after  him; 
■rhich  firings  took  the  deponent's  eyes  from  off 
the  pannel;  and  which  two  firitigs,  the  depo- 
nent thinks,  were  the  first  that  ware  fired  by 
the  said  two  soldiers  who  hadadnwced  amoo^ 
the  crowd  from  their  party.  Cautamentim 
pateto  And  this  b  the  trnttt  as  he  ahouM  an- 
swer to  God. 

jSic  Subtcribitur,     •   C.  Campbell. 

Amdr.  Fletchee. 


WilUam  Meanie,  seijeant  in  the  city  guard 
of  Edinborgh,  aged  48  years,  or  thereby,  mar- 
ried, solemiily  svrom,  purged  of  malice,  par- 
tial cooncily  examined  aal  interrogated.  De- 
poned^ The  time  andjftilace  libelled,  and  about 
the  time  the  deceasecTAndrew  Wilson  was  cot 
down,  there  was  showers  of  stones  thrown  at 
the  ^ard,  particalarly  one  big  slone  ligtited 
betwixt  the  deponent  and  serjcant  Fiulay; 
above  three  poiind  weight ;  and  that  (he  drum- 
mer was  cot  in  the  head  with  9  stone,  and  the 
drum  struck  with  a  stone ;  and  that  Alexander 
Muscheat,  centinell,  one  of  tbe  guard,  had  his 
shoulder  blade  broke  with  a  stone ;  and  that 
before  these  strolcea  were  given,  the  deponent, 
by  order  of  th^e  pannel,  was  drawl m?  off,  and 
forming  his  men  in  tbe  loot  of  the  fiow ;  that 
tbe  paonel  gave  the  deponent  his  fuzie,  which 
was  the  fuzie  the  pannel  ordinarily  carried,  to 
keep,  while  he  attended  tlie  execution,  and  the 
prayers;  which  the  deponent  returned  to  the 
pannel  again,  upon  the  sign^s  being  givan  to 
cut  down  Wilson,  and  before  the  pannel  came 
down  from  the  toafiMd,  Caum  $cUn$if  pttet, 
And  Ibis  is  the  troth  aa  he  shall  anawer  to  God. 
SU  SubtcriUtuTf  YfvLUAU  Meanb. 
J  A.  Mackewzie. 

Alexander  Campbell^  apprentice  ^o  George  j 
Yoong,  surgeon  in  Edioboigh,  aged  18  years, 
or  thmby«  aomarried,  aolemn)y  awom,  poigied , 
•f  BsaUce,  partial  oouncil,  eseaincd  aM  * 


rogated.  Deponed,  That  at  the  lime  and  place 
libelled,  he  aaw  aareral  staoci  thnHrn  among 
tbe  gimrd  after  Wiban  wan  eat  down ;  and 
aaw  two  of  the  Mldieas  of  the  gnasdetap  aside 
iiiMD  among  the  raat  and  fire;  tad  these  were 
the  two  first  shots  that  he  heard.  Caofasaeii* 
timpeUi.  AodthisialhetnilhaaheabaUaii- 
BWertoGod. 

Mk  MmnbUur^       Atsx.  Caunnix. 
Ja.  lUcuhEis, 


JUbMrw  Sewwrt,  wMm  in  the  oHy  gnvnl 
of  fidiobuDgh,  ^ged  40  yeers,  or  thereby* 
naanjcd,  aelcanolir  sirovD,  pursed  of  malioe^ 
and  in 


partial  oaoncil,  esamined  and^  imarrogalnd^ 
depmed,  That  he  was  pihaept  at  Wilam's  eiov 
iMtioa  at  the  time  libelled ;  apd  that  before^ 
and  afWr  Wilson  wns  cut  down,  there  waa  n 
mat  many  stones,  both  gneat  ai^d  amaU» 
thrown  among  ttfe  guard  by  the  mob;,  that 
after  the  pannel  came  down  from  the  aMfibld, 
he  aaw  him  wave  his  piece  he  had  in  his  hand, 
but  did  not  ofGer  to  present  it ;  then  he  saw  a 
soldier  step  out  from  the  rest,  and  fire  b^ft  piece 
in  the  air ;  as  likewise  two  or  three  soMiera 
that  fired  thereafter,  did  likewise  fire  theit 

Sieoes  in  tbe  air ;  and  that  theses  who  fire^ 
rst,  were  standing  doss  by  the  pannel,  and 
tbe  deponent^  and  these  were  the  first  ahofi 
he  heard  that  day ;  and  he  heard  the  aoldiera 
«»y,  one  to  another,  Fire,  or  we  shall  all  be 
knocked  down ;  and  upon  more  stones  being 
thrown  among  them,  aeveral  of  them  did  fire  j 
but  before  thittttme  he  heard  the  pannel  say  to 
the  aoldiers  twice,  Do  not  fire.  After  these 
sbots  were  fired,  the  captain  marched  up  to- 
wards the  Bow,  and  the  men  followed  him  s 
that  at  the  time  that  the  diets  were  fired,  aa 
aforsaid,  the  pannel  was  standing  at  the  foot  of 
the  steps  of  die  scaffold,  with  hia  face  towards 
the  castle:  and  deponed,  he  was  one  of  thos^ 
that  followed  tbe  captain,  nor  did  he  see  the 
captajn  fire,  as  he  was  going  up  the  Bow  :  that 
when  the  captain  was  marching  on  the  bead  of 
the  menr,  up  tbe  Bow,  be  heard  a  dropping  ahot 
or  two  fired  from  the  rear ;  nor  did  be  see  the 
captain  return  again  towards  the  scaffold,  bat 
marched  straight  on  up  to  the  town.  Coasa 
4c<Vstff  paid.  And  this*  is  the  truth  as  he 
shall  answer  to  God.  And  declared  he  eannC(t 
write. 

Sk  Subscribitur^  3a.  lltACKEMZiE. 

David  Marline,  soldier  in  4he  city  guard  ef 
Edidbor^,  aged  40  years,  or  thereby,  aanried. 
solemnly  awom,  purged  of  mahee,  partly 
coanciA,  eiaminad  and  interrogaled,  deponed^ 
That  he  the  deponent  was  one  of  the  party  of 
tbe  city  guard,  who  attended  the  exscntion  rt' 
Andrew  Wilson;  and  before  there  was  any 
filing  he  did  hear  the  pannel  call  to  Aem,  not, 
to  fire ;  and  before  that,  the  deponent  had  hie 
shoulder  Made  di^otnted  with  a  stroke  he  re- 
ceivifd  upon  it  wwi  a  atone.  Coum  fcjentur 
paiet.  And  tdiis  is  the  troth  as  he  should  an- 
swer lo  God.  And  deebred  he  cannot  write* 
Sic  Subicribiiur^  Da.  Ebskinb. 

William  Byres,  soldier  in  the  city  guard  of 
Edinburgh,  aged  51  years,  or  thereby,  married, 
solemnly  swom^  pursed  of  malice,  partml 
council,  examined  and  interrogated,  deponed^ 
That  he  waa  one  of  the  city  guard,  who  nt- 
bonded  the  execution  of  Andrew  Wilaon ;  and 
that  he  did  not  hear  captfun  Porteous  giro  anF 
Offderr  tojfire ;  but  when  the  firing  hmenedy 
hewasAtaomedislaooefiroathepnnnel;  after 
tbe  firing  of  several  aliola,  the  pannel  called 
nnie  the  feldiaasle  fall  inlo  iborimkmtnd 
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foHoir  hhn ;  whidi  aecordiogly  the  deponent 
and  the  rest  did ;  faliiiig^  in  gradually  as  they 
were  able ;  and  followed  bim  to  the  goanP 
iioose  till  they  were  dismissed ;  and  in  their 
march  np  the  Bow,  did  hear  ooesbot  that  came 
from  the  rear,  but  by  whom  he  knows  not. 
Causa  scientia  paiet  And  this  is  the  truth  as 
lie  should  answer  to  God. 

Sic  Subscribiturf  Wiluam  Btres. 

Da.  Erskhib. 

James  Armoury  writer  to  tlie  signet,  aged  50 
years  and  upwards,  married,  solemuly  sworn, 
purged  of  malice,  partial  council,  examined  and 
interrogated,  deponed,  That  he  was  looking 
OTer  a  window,  to  see  the  execution  of  Andrew 
Wilson  ;  after  the  criminal  was  thrown  over, 
and  cut  down,  he  observed  the  croud  of  people 
.throwing*  stones  of  considerable  bigness,  but 
against  whom  they  were  directed,  he  knew  not, 
but  they  fell  among  the  soldiers ;  upon  whicb 
lie  heard  two  or  three  shots,  but  from  whose 
hands  he  did  not  observe :  thereupon  tliere  was 
an  intermission  for  two  or  three  minutes ;  but 
tbereaAer,  when  the  pannel  with  his  party  were 
letiring,  which  they  did  in  great  confusion  and 
disorder,  the  croud  pursued  after  them,  renewed 
the  throwing  of  great  stones,  and  in  great 
number;  upon  which  some  of  the  soldiers 
turned  about,  and  marched  back,  some  eight  or 
.ten  paces,  still  in  disorder ;  and  then  heard  a 
.  gooa  number  of  more  shots  fired  ;  which  to  his 
grief  he  saw  did  great  execution.  Causa 
McUntia  patet.  And  this  is  the  truth  as  he 
should  answer  to  God. 

Sic  Subscribitur^  James  Armour. 

Da.  Ebskinb. 

John  Robertsont  stabler  in  the  Grass- mercate 
of  Edinburgh,  aged  30  years,  or  thereby,  mar- 
ried, solemnly  sworn,  purged  of  malice,  partial 
council,  examined  and  interrogated,  deponed. 
That  at  the  time  libelled,  as  he  stood  in  his  own 
ivindow,  in  the  Grass-mercate,  he  saw  the 
|iannel  with  his  piece  in  his  hand,  moving  it  to 
and  again,  keeping  off  the  mob ;  and  heard  him 
aay.  Fire,  or  J  will  fire,  does  not  know  which  of 
the  two  :  that  immediately  after  this,  he  saw  a 
aingle  man  step  out  three  or  four  paces  before 
captain  Pocteous,  and  fire  bis  piece;  and  the 
deponent  verilv  believeil,  that  the  people  who 
i'eJI  near  his  cioss,  goto  their  wounds  by  that 
«hot ;  because  they  were  lying  in  that  place 
Inwards  which  the  man  seem  to  point.  De- 
poned, that  he  heard  some  firing  towards  the 
foot  of  the  Bow,  before  the  last- mentioned  shot. 
Causa  scientia  patet.  And  this  is  the  truth  as 
fie  should  answer  to  God. 

Sic  Subscribiiur^         John  Robertson. 

GiLB.EUOT.      ' 

George  Vint^  coal  ^nereio  sir  William  Baird 
of  Newbyth,  aged  46  ^'ears,  or  thereby,  mar- 
ried, solemnly  sworn,  purged  of  malice,  partial 
council,  examined  and  interrogRted,  deponed, 
That  at  the  time  libelled,  he  was  in  John 
X  Bobertson's  window  in  the  Grass^mercate; 
vhen  he  obaenred  the  paonei  moving  hit  pieee 
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to  and  again,  aa  if  keeping  oflTthe  mob;  vd 
at  the  same  time  he  saw  oneof  the  sdUim,  a 
black-haired  man,  step  forward  More  the 
pannel  and  fire  bis  piece;  upon  which  tin 
pannel  turned  about  to  him  aiid  pushed  hin 
rate  bis  rank :  deponed,  That  be  did  not  seetki 
pannel  fire  at  that  time,  or  any  other;  aadthn 
the  mentioned  shot  was  the  first  he  heard  « 
saw  that  day.  Causa  sciaUi^pattt,  Aodthii 
is  the  truth  as  he  shall  answer  to  God. 
Sic  SubscribUuTf  GEoaoi  Vorr. 

GiLB.  EUOT. 

Alexander  Thomson,  town  officer  in  Ediih 
burgh,  aged  40  years,  or  thereby,  married, 
solemnly  sworn,  purged  of  malice,  partial  ooib- 
cil,  eicamined  and  interrogated,  deponed,  Thit 
being  upon  thescafibldonthe  14th  of  April  ha, 
when  Wilson  was  executed  ;  the  puinnel  sax 
bim  to  the  magistrates,  who  were  io  WiUiin 
Orr's  house,  to  know  of  them  how  long  \k 
criminal  should  yet  hang  upon  the  gaUom ; 
that  he  returned  to  the  pannel  with  the  magis- 
trates direction ;  which  was,  that  he  should  shH 
hang  a  quarter  of  an  hour ;  but  before  tbe  hsif 
of  that  time  was  expired,  Wilson  was  cut  dot o. 
Causa  scientia  patet.  And  th  is  is  the  truth  is 
he  should  answer  to  God. 

Sic  SubscribitWf  Alex«  Thohiov. 

^   GiLB.  EuoT. 

Peter  Coulstoun^  merchant  in  Ediobargb 
aged  25  years,  or  thereby,  married,  sokmoiy 
sworn,  purged  of  malice,  partial  council,  ex- 
amined and  interrogated,  deponed.  That  box 
and  place  libelled,  and  after  we  first  firing,  ibe 
deponent  being  standing  under  the  north-west 
corner  of  tbe  Curn-mercate,  ^w  tbe  pacoel 
march  the  guard  under  his  command  up  tbe 
West- Bow ;  and  saw  several  of  the  rear  of  tbat 
guard  fire  upon  the  people  assembled  atlbe 
execution ;  and  at  the  same  time  obeerred, 
that  the  pannel  was  within  the  first  turn  of  the 
West  Bow,  and  so  out  of  the  deponent's  riev. 
Causa  stientia  patet.  And  this  is  the  troth  a 
he  should  answer  to  God. 

Sic  Subscribitur^         Pet.  Coolstouh. 

AnDE.    FLETCfiEL 

Johfi  Kennedy,  surgeon  in  Edinbargh,  aged 
50  years,  or  thereby,  married,  solemnly  sworoi 
purged  of  roalrce,  partial  council,  examioed 
and  interrogated,  deponed,  Tbat  some  ^oit 
time  after  the  execution  of  Andrew  Wiltoo,  io 
April  last,  the  deponent  attended  the  penoossf 
the  town  guard  after*meutioned,  tiz.  Alexaodfr 
Mushet,  soldier,  the  spine  of  whose  sb^oJiM^ 
bone  was  crushed,  and  Alexander  Braid,  toldiff, 
who  had  a  contusion  in  his  right  foot ;  both 
which  persons  informed  the  deponent,  tbat  tbev 
received  these  hurts  at  the  execution  ofthfsr ' 
Andrew  Wilson  ;  and  tbat  the  last  meoti 
person  is  lame  to  this  day.  Causa  i 
patet,  the  deponent  was  employed 
upon  the  saidis  peraons.  And  this  is  the  t 
as  he  should  answer  to  GckL 
Sic  S^ikcrihiturf  Joan 
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The  Lor4s'  Jastice  Clerk  «nd  Commit- 
tiooefs  of  JoBtidaiy,  ordaioedthe  astuDe  to  in* 
elose  mstaotljr  id  a  room  prepared  for  tbem  in 
the  £xclnqoer,  and  return  their  verdict  in  the 
Old  Cooft  House  to-morrow  at  four  o'clock  at 
Digbt ;  and  the  liaill  fifteen  to  be  then  present ; 
each  person  under  the  pain  of  law  ;  and  the 
paoael  to  be  carried  back  to  prison. 

CinuA  JiwncMRiA,  S.  O.  N.  Re^s,  tenta  in 
PrKtorio  Barp  de  Edinburgo,  Vigesimo 
die  Mensis  JoliijMillesimo  septingentesimo 
trigesimo  sexto,  per  Honovabues  Viros 
Andream  Fletcher  de  Milton,  Jnsticiariam 
dericnm,  Dominum  Jaoobnm  Blackenzie 
de  Roystoun*  Ma^istrum  DaTidem  £rs« 
kine  de  Oun,I)oniioos  Ckiatternm  Pringle 
de  Newhall,  et  Oilbertnm  Eliot  de  Adinto, 
Comfoissionarios  Justiciarii,  diet.  S.  D.  N, 


^Curia  legittim^  affirmata. 
tntrmC 
John  Porteouff  lately  one  of  the  captain 
Ceutenants  of  the  city  gaard,  pannel,  indicted 
and  accused  as  in  the  former  Sederunts. 

The  persons  who  past  upon  the  assiise  of 
the  said  John  Porteous,  returned  their  verdict 
in  presence  of  the  saids  lords :  whereof  the  tenor 
folio  wes : 

Edinburgh,  July  30,  1736. 

The  above  assize  hating  inclosed,  did  choice 
sir  John  Inglis  of  Craroonri  to  be  their  chan- 
cellor ;  and  James  Davidson,  bookseller  in 
Edinbnrgh^to  be  their  clerk :  and  having  con- 
sidered the  indictment  at  the  instance  of  Dun- 
can Forbes  of  Collodden,  esq.  his  majesty's 
Adrocat  for  bia  highness  interest  against  John 
Porteons,  late  one  of  the  captain  lieutenants 
of  the  city  guard  of  Edinburgh,  pannel,  with 
the  lord  justice  clerk,  and  lords  commissioners 
of  justiciary,  their  interloquitor  thereupon  ; 
and  depositions  of  the  witnesses  adduced  for 
proving  thereof:  the  pannel's  own  judicial 
confession,  and  depositions  of  the  witnesses  ad- 
duced for  the  said  John.  Porteons,  pannel,  his 
exculpation:  they  all  in  one  voice  fand  it 
proven,  That  the  said  John  Porteous,  pannel, 
fired  a  gun  among  the  people,  assembled,  at 
the  pbce  of  execution,  and  time  libelled.  As 
also,  that  he  gate  orders  to  the  soldiers  under 
his  command  to  (ire ;  and  upon  his  and  their 
so  firing,  the  persons  mentioned  in  the  indict- 
ment were  killed  and  wounded.  And  fand  it 
proren,  that  the  pannel  and  his  guard  were 
attacked  and  beat  By  several  stones  of  a  consi- 
derable bigness,  thrown  amongst  them  by  the 
multitude  ;  whereby  several  of  the  soldiers 
were  bruised  and  wounded,  fn  witness  where- 
of our  said  chancellor  and  clerk,  in  our  name, 
hare  subscribed  their  presents,  day  and  place 
forsaid. 

Sic  SuhscribUur,      Jo.  Inous,  Chanc. 

Jambs  DAvmsov,  Clerk. 

The  Lord  Juttaoa  Clerk  ind  Lonk  Gomniif- 
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ai|>nerB  of  Jwlioiicys  httfiBg  ooBaidefcd  the  vn* 
diet  of  assise  returoed  a^funst  Jobo  Porteooi 
pannel  of  this  dale,  thev  m  respect  thestof,  by 
the  mouth  of  John  Dalgiciah,  dempster  ofeoart,. 
dooeniedand  adjudged  the  said  John  Porteous^ 
to  be  taken  from  the  Tolbooth  of  Edipbui^h, 
upon  Wednesday  the  8th  day  of  September 
next  to  come,  to  the  Grasa-mereate  of  Editt* 
bnrgb,  the  oowaM>D  place  of  execution  of 
the  said  burgh,  betwixt  the  hours  of  two  and 
four  of  the  clock  of  the  afte^eon  of  the  said 
day,  and  there  to  be  ban|^ed  by  tfa|^  neck  upo» 
a  gibbet,  by  the  handa  ot  the  executioner,  uq« 
til  he  be  dead  ;  and  ordained  all  his  moveaMo 
goods  and  gear  to  be  escheat  and  inbrought  to 
his  majesty's  use,  which  was  pronounced  for 
doom.  Sic  SubKrUniur^  ijfo.  Fletchbii. 
Ja.  Mackbnsib* 
Da.   EasKiNE. 

Wa.  PaiMGLB. 
GiLB.   EUOT. 

The  prisoner  bein^  thus  ordered  for  execu- 
tion, presented  Uie  follow  log  Petition  to  hec 
majesty  : 

To  Ber  Most  Excellent  Majesty, 

QUEEN  CAROLINE, 

Guardian  or  these  Realms: 

The  most  humble  Petitjon  of  John  Por- 
teous,  late  captain- lieu  tenant  of  the 
City-guard  of  Edinburgh  ;  now  under 
sentence  of  death: 
Sheweth ; 

That  a  certain  person  named  Andrew  Wil- 
son, being  convicted  in  the  High  Court  of 
Justiciary  of  Scotknd,  for  a  robberj  of  the 
public  money,  committed  on  the  bigh-way, 
was  sentenced  to  death  for  that  ofieooe ;  and  it 
being  apprehended,  the  populace  would 'rescue 
the  said  offender,  or  commit  some  outrage  at 
his  execution,  your  petitioner  was  appointed  bv 
the  majgistrates  of  the  said  city,  to  attend  such 
execution  with  a  detachment  of  the  city-guard, 
with  orders  to  see  the  same  diily  execntM,  and 
to  suppress  any  tumults  that  might  happen 
upon  that  occasion  :  and,  for  that  end,  the  aaid 
detachinent  bad  powder  and  ball  delivered  to 
them  out  of  the  city  maeazme; 

That,  while  the  said  offender  was  hanging 
upon  the  gibbet,  the  populace  began  to  insist 
to  have  his  body  cut  down,  before  the  magis- 
trates had  given  orders  for  that  purpose ;  and 
your  petitioner  having  no  authority  to  consent 
thereto,  without  such  orders,  they  ihreatned  to 
cut  him  down  by  foroe  ;  and.  In  order  so  to  do, 
crouded  in  great  numbers  upon  your  petitioner 
and  his  men,  and. did  actually  assaok  then 
with  large  stones,  by  which  several  of  the 
detachment  were  hurt  and  wounded. 

That,  during  this  tumnh,  divers  of  the  aaid 
detachment,  without  order  from  your  peti- 
tioner, unfortunately  fired  upon  tlie  multitude, 
whereby  aeweral  peraooa  were  kiHed,  and 
others  wounded. 

That  your  pttiliooery  after  having  Hied  hit 
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vftmott  cndeftfovn  to  iiattriB  todi  firimir ^J 
his  men,  peroeiviog  llieni  to  ran  iato  eoniiidaa, 
sod  to^aei  without  onlen,  draw  them  off  a*  fail 
••  poflBiUo  to  tha  guard ;  aod  comnaitted  such 
«8  be  aoapeeted  to  have  fired,  to  the  evat^T 
of  theeuardi  together  with  their  pieoea,  whioli 
be  ordered  to  be  kept  for  inapectioD,  ia  the 
tame  oondilioo  aa  tb^  were  then  in. 

That  your  petitioner  beio^aecuaed  of  harag 
btoaadf  fired  apon  die  malntude  on  this  ooea* 
aion,  and  also  of  baring  ordered  the  detach«> 
ment  to  fire^  witbont  any  juat  or  reaaonable 
caose,  yonr  petitioner  waa  put  upon  bia  trial  in 
the  fligh  Court  of  Joatieiary  afbrasaid,  for  the 
aaid  attpposed  offiBnee,  and  the  jur^  empao* 
nelfted  to  try  your  pelilioiier^  by  their  verdict, 
Ibiind,  That  it  waa  provad,  that  your  peti- 
tioner Lad  fired  a  gun,  and  also  had  giren 
ordera  to  the  detachment  and  guard  under  bis 
ooaamand,  to  fire  upon  the  multitude  so  aasem^ 
bled;  from  which  firinflc,  either  of  your  peti- 
tioner, or  of  the  detachment  of  guard  BMler 
hia  command,  by  bia  order,  the  sereral  peri- 
a&ns  specified  in  the  indictment  against  him, 
were  respectively  killed  and  wounded.  And 
also  found  it  prored,  that  the  mob  assembled  at 
tiie  execution  aforesaid,  did  invade  and  attack 
your  petitioner,  and  the  detachment  of  guard 
under  his  command,  with  stones,  of  a  consi- 
derable bigness,  whereby  several  of  the  men  of 
the  guard  were  bruised  and  woimded. 

•IJ^on  which  verdict  returned  by  the  jury, 
«he  Court  deeamed  and  adjnd^  your  peti- 
tioner to  be  hanged  upon  a  gibbet,  upon  the 
^fljhth  dav  of  September  next. 

That  tbobgh  your  petitioner  is  sensible  of 
thai  defercaoe  and  respect  that  is  doe  to  the 
verdict  of  a  Biitiah  jury,  yet  he  humbly  begs 
leaf e  to  represent  to  your  roost  excellent  ma- 
jealy,  the  following  cutmmstooces  aa  they  ap- 
peared upHon  hia  trial ;  to  wit,  That  the  e? i- 
deuce  against  your  petitionar,  as  to  bia  having 
fired,  or  given  ordera  to  fire,  was  very  contra- 
dictory and  inconsistent ;  for  though  aoaw  of 
the  witneaaea  depoaed,  that,  your  petitioner 
ftred  the  first  abet,  yet  they  differed  extremely 
aa  to  your  petitioners  aituation,  at  the  time  lie 
ia  alledged  to  have  so  fired,  aa  weU  as  in  other 
circnmataocea ;  aome  placing  him  at  one  comer, 
and  others  at  a  quite  opposite  comer  of  the 
acafibid :  aome  alledging  that  none  of  the  sol- 
diers were  then  near  your  petitioner,  and  that 
jw  other  shots  were  fired  at  that  time ;  while 
others  describe  your  petitioner  as  encompaased 
with  aoldiera,  and  say,  that  aeveral  abets  were 
ired  hiatantly  upon  your  petitkiner'a  firing 
aoch  first  shot ;  and  some  agree,  that  the  first 
shot  was  not  fired  by  year  petitioner,  but  by  a 
ocntioel  of  the  gnanl,  who  waa  dose  by  your 
petitwner. 

Whereas,  m  great  many  persow,  of  un- 
doubted credit  and  veracity,  pradooed  on  the 
|iart  of  your  petittoner,  oxpreoshr  awore,  that 
dnrittg  ttie  whole  time  of  the  wing,  (whioh 
•ontinued  abont  ibor  or  five  minntea)  fkney  took 
exact  notice  of  your  petitionei'a  bekaviewr  and 
'  1  not  abacrfo  dMH  )mi  find  at 
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veiely  upon  jpoor  petitiaaer  and  his 
petting  them,  with  laigo  alonea,  ] 
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to  &ef  ofi;  otharwiKhi 
would  fire ;  and  thai  upon  your  petitioBcr'a  p«afc* 
ing  hia  piece,  in  order  to  intimidate  the  Bieb,t 
eeotioel  of  the  guard,  (onknown  to  the  vit. 
nesses)  advanced  fnmi  bdund  voor  pditona, 
and  fired  the  first  ahot,  upon  wbich  oae  of  the 
mukilade  feli  to  the  gionnd-:  fiiNa  whicb  cb 
ample,  they  auppoaed,  several  ethers  Ired; 
by  meana  whereof,  the  aevend  penoas  is  the 
indiatoMDl  OMOtioned,  were  citlisr  killtd  « 
wounded. 

Andaaafitrther  ctromnatoM^  toehevtkH 
your  petitioner  did  not  fire,  it  waa  peeved,  tbii 
upon  kis  lelura  finom  the  exectttkNi,  yoor  pe- 
titioner went  directly  of  bia  own.  accard  to  the 
magiatratea,  who  examined  bia  pieee,  isi 
found  the  same  loaded,  and  in  sncb  ooediiiar 
that  they  agreed  and  were  satisfied,  it  hsdna 
been  fired  ;  and  the  aerjeaat  of  t^p  detach- 
ment atteatad,  that  your  petitioner  baling  dcfi- 
vered  bis  piece  to  the  deponent  to  kaep,  while 
your  petitioner  attended  the  devfilions  at  tk 
execution,  the  deponent  restored  the  sum 
agi|ia  to  your  petitioner,  just  before  your 
petitioner  descended  from  the  scaffold,  vbid 
IS  a  strong  circumstance  to  shew  that  jam 
petitioner  must  bare  fired  his  own  piece,  if  be 
had  fired  at  idl. 

Yonr  petitioner  also  bags  leave  bomblyti 
observe,  that  when  a  hand  of  armed  bmi 
are  together,  and  some  of  them  fire,  it  is  reij 
difficult,  especially  for  those  at  a  diitaace,  td 
4^riminato  the  persons  that  actuallv  &W; 
and  yonr  petitioner  is  in  charity  led  to  be- 
lieve, that  tne  circumstance  of  your  pedtuner'i 
lerdling  his  piece,  and  threatoing  to  fire,  ii- 
tended  with  that  of  the  centinera  bafipgfiici 
just  behind  yonr  petitioner,  may  have  iodsce^ 
some  unwary  persons,  in  tne  beat  of  po{»iir 
fury  and  resentment,  to  be  top  positif e  in  tbe 
assertion  of  facte,  in  tlieir  nature  dnbiow  m 
uncertein. 

And  aa  to  your  petitiooer'a  having  girci 
orders  to  the  men  to  fire,  thoogh  two  or  ibree 
persons  gave  evidence  against  yonr  petitiooer 
as  to  that  fiict,  yet  neither  di^  $bej  afrte 
touching  the  pUce  where  your  petitioDer  <nf 
standii^,  nor  ra  tbe  form  of  words  preiatM 
to  be'  used  by  your  petitioner  in  t|ie  giro^ 
thereof.  Whereas  it  waa  deposed  by  a  grest 
number,  particularly  of  the  soldiers,  who  wfl^ 
close  by  your  petitioner  during  the  wlioletia| 
of  the  fray,  that  they  could  not  ohecrrcwt 
your  petitioner  gave  apy  such  ordeiss  M  m 
the  contrary,  that  he  called  wlwd  to  tbe  loa, 
Don't  fire,  and  that  he  pushed  back  tbo  rsu 
that  fired  the  firat  ahot  into  his  mnk,  (votdi 
shews  that  yottr  petitioiier  did  not  appi^ 
thereof;)  that  he  drew  off  the  men  ai  ^^ 
he  could ;  and  that  being  pursued  and  p»v 
by  the  populaoe,  divers  m  tbe  resr  twaet 
about  and  fired,  when  your  petitioaer  w«| » 
%n6h  distance,  that  ke  could  not  po0»?" 
pnvjrar 
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It  WM  fikewlw  ohtcrred  at  tbetrial,  and  Mt 
NitrtfdictMl,  tbat  upon  maoy  Ibnner  ocomiom 
r  tumollt,  when  yaor  pelitioDer  with  the 
uard  bath  been  eraered  to  quail  tlie  eama, 
Dur  petitioaer  bad  bore  great  ineuke  from  the 
»palaee,  eren  to  tbe  danger  of  bit  lift,  with- 
it  firing,  or  ordering  big  men  to  fire,  and  Ibal 

I  casea  where  be  would  bare  been  well  jus- 
fied  bv  the  law  in  doing  either. 

So  that  upon  the  whole,  as  your  petitioner 
ath  the  inwvd  eatisfattion  of  being  con- 
nous  to  hiniself  of  his  mnooenee  of  the  facts 
barged  against  him,  so  he  bwiMily  appre- 
ends,  tbat  tbe  erideoce  sddnced  to  prove  the 
ime,  when  oobr  pared  with  your  pentioner's 
efence,  will  not  appear  to  be  certain  or  con* 
liisife. 

But  in  case  your  petitioner  had  been  guilty 
ither  of  firing,  or  orderinp^  his  ooen  to  fire, 
pon  the  aoeasion  aforeiaid,  your  petitioner 
MMt  hooibly  intreato  your  majesty  to  consider, 
lat  your  petitioner  was  in  the  exercise  of  a 
not  delcgstad  to  him  by  the  lawful  ciril  an* 
bority ;  thai  he  and  his  detachment  were  first 
olawfully  aonulted  and  invaded  by  tbe  po- 
olace,  and  divers  of  his  men  bruised  and  hurt ; 
Dd  if,  in  the  esse  of  snob  an  insult  upon  the 
iwB,  vonr  petitioner  bad  proceeded  to  repel 
»roe  by  force,  your  petitioner  humbly  begs 
»ve  to  obeerve,  ibat  though  be  should  look 
•ek  with  the  utmost  sorrow  Upon  so  fatal  an 
vent,  yet  he  bumbly  hopes,  tbat  the  provoca* 
en  and  aggreirion  aforesaid,  wooM  beoen- 
idered  by  your  most  excellent  m^ijesty,  in 
our  profound  wisdom,  as  a  great  extenuation 
f  an  oflfence,  which  could  not  be  supposed 
0  be  attended  witb  any  prepense  maJice  of 
oor  petitioner,  against  pmons  of  whom  be 
lid  DO  knowledge;  and  that  your  petitioner 
wold  be  deemed  a  proper  olgect  of  the  royal 
lemen^. 

Your  petitioief  therefiire  most  bumbly 
tay 8  your  most  excellent  majesty,  to  take  your 
etitioner's  uuftirtunate  case  into  your  royal 
onsideration ;  And  to  extend  that  mercy  and 
ompassion  to  your  petitioner,  by  which  your 
aajesty,  adorned  with  all  excellent  and 
irinoefV  qualities,  is  so  remarkably  distin* 
[Dished ;  and  tbet  your  majesty  will  be  gra- 
iously  pleased  to  issue  your  roval  warrant 
or  your  petitkmer's  pardon.  And  TOur  peti- 
ioner,  whose  duty  hath  hitherto  rendfered  kirn, 

II  all  oocaeions,  most  aealonsly  attached  to 
lis  majesty,  and  iour  happy  oonstitotion,  will, 
rem  the  addhional  bend  of  tbe  most  powerful 
rrttitude,  devote  that  life  to  the  service  of  bit 
ooBt  excellent  muesty,  and  bis  ilhistrious 
lOuse,  which  be  shaH  enjoy  as  the  fruit  of 
^ar  majesty's  demency  and  grace. 

Her  majesty  was  .pleased  no  fkr  to  comply 
rith  this  Petition,  as'  to  grant  a  repriere, 
^ieh  wu  rigoifl^  as  fbllows  : 

^vttu  iwfumMM  8.  D.  N.  Regit  tento  In 
Note  Seesienis,  Ik»io  Bnigl  de  Edin* 
borgo,  Tertio  Die  Nensi8#eplmbrie  Mil* 
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leasimn  aeptiugeutseuM 
per  Henorabiles  Vires,  Andmm  Fleteber 
de  Milton,  .fttsticiariom  Clerioum,  Do- 
■ainoe  Jaeobnm  Maekensie  de  Roystonn, 
Onalteram  Pringle  de  Newall,  Commie-* 
aionarioa  JosticfairiBB  didt  8.  D.  N.  Regis. 
Curia  legiltlmb  affirmata. 
The  said  day  the  Lord  Justice  Clerk  deli- 
vered  d  letter  from  his  grace  the  duke  of 
Newcastle,  one  of  his  majesty's  principal  se- 
cretaries of  state,  whereof  the  tenor  follows  ; 

Whitehall^  A9^^t  9^  17^.  , 
My  lords,  application  baring  been  made  tb 
her  majesty  in  the  behalfe  of  John  Porteous, 
late  captain  lieutenant  of  the  city  guard  of 
Edinbui^b,  m  prisoner  under  senisuce  of  death 
in  the  gaol  of  that  citv ;  I  am  cpmaaanded  to 
signify  to  your  lordships  her  niajesty's  plea* 
sure,  that  the  execution  of  the  aentenoe  pro* 
nounced  against  tbe  said  John  Porteous,  be 
respited  for  six  weeks  from  the  time  appomted 
for  his  execution.  I  am,  my  lorda,  your 
lordships  most  obedient  humble  servant. 

Sic  SuUcribiturf        Hoixita  Nbwcastui. 

Directed  on  the  back  thus:  *<  To  the  right 
boil,  the  Lord  Justice  General,  Justice  Clerk, 
and  other  Lords  ef  the  Justksiary  at  £din- 
burgb." 

Thereader,  the  said  lords  gave  their  war- 
rand  to  the  magistrate  of  Edinburgh,  for  stop- 
f>ing  the  said  execution,  whereof  the  tenor  fol* 
ows :  By  tbe  right  honourable  tbe  Lord  Jus- 
tice Clew,  the  Lords  Commissioners  of  Jos- 
tieiarv :  Whereas  her  majesty,  guardian  of  the 
kingdome,  has  been  graciously  pleased  by  a 
letter  signed  b^  his  grace  the  duke  of  New- 
castle, one  of  hismMesties  principal  secretaries 
of  state,  to  signifie  her  pleasure  to  us,  that  the 
sentence  of  death  pronounced  against  John  Por« 
teous,  late  captain  lieutenant  of  the  CiU  Guard 
of  Edinburgh,  present  prisoner  in  the  Tolbooth 
of  Edinburgh,  which  was  to  )i^ve  been  execute 
upon  him,  upon  the  eighth  day  of  September 
instant,  be  respited  for  six  weelcs  from  the  time 
appointed  for  his  execution  :  These  thettsfore,,] 
in  obedience  to  her  majestie's  commands,  dis- 
charge and  prohibite  tbe  magistrate  of  Edin- 
burgh, and  all  other  officers  of  the  law,'  from 
putting  the  forsaid  sentence  of  death  in  execu* 
tion,  upon  the  said  John  Porteous^  till  the  20th 
of  October  next  to  come ;  on  which  day  tbe 
said  magistarats  of  Edinburgh  are  hereby  re- 
quired and  ordained  to  put  tne  former  sentence 
of  death  in  execution,  upon  the  sud  John  Por- 
teous in  all  points,  as  thcg^  will  be  answerable. 
Given  at  Edinbuigh,  the  $i  day  of  September 
I736vears. 

Sic  SubtcribUur^  And.  Fletgh ir, 

Ja.  Mackenzib. 
IV4.  Pbinolb* 

fSHNtttod  f nftb  of  the  Books  of  A<ljonmal« 
npen  tbia  and  the  prsoeding  one  boadred  and 
twenty  llMr  pageo.  By  ne  John  Davidsenr 
Clerk  to^lhe  Ccirt  of  Justieiary. 

Jmm  DATbieifi.Oierk.}  . 
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Bottbe  populace  being:  greallj  d'Mpleosed 
with  this  fikvour  shewn  to  captain  Porteoos, 
agaicst  whom  they  were  mig^btily  incensed, 
aodacionsly  took  upon  them  to  execute  the 
sentence  themseWes.  Accordingly  on  Tneeday, 
Septemberthertb,  about  10  o'clock  at  uight, 
(being  the  night  preceding  the  day,  which  bad 
been  appointed  by  the  Court  for  his  execution,) 
some  men  by  surprize  entered  the  city,  seized 
all  the  fire-arms,  battle-axes,  and  the  drums 
belonging  to  the  City  Guards.  The  mob  in  a 
few  minutes  locked  and  secured  all  the  city 
gates,  and  with  drums  beat  an  alarm,  then  at- 
tempted to  force  open  with  hammers  and  other 
instruments  the  prison  door;  but  these  failing, 
they  set  fire  to  it,  and  burnt  it.  When  they 
entered  the  prison,  they  called  upon  the  under- 
keener,  who  was  within,  and  made  him  open  the 
double  locks  of  the  apartment  where  captain 
Porteous  was  ;  it  had  also  a  bolt  within,  but^ 
was  not  bolted,  so  they  had  ready  access.  He 
begged  they  would  spare  him  till  next  after- 
noon; but  they  refused  his  request,  and  im- 
mediate^ hurried  him  away,  which  was  about 
eleren  o'clock.  When  brought  out  of  prison, 
ht  was  heard  to  cry.  They  then  marched  out 
with  lighted  torclues  before  them :  In  their 
way  to  i^e  Grass- market^  passiing  by  a  barber's 
aign-post,  some  called  out  to  hang  him  up 
there :  but  it  was  resolved  to  hang  him  where 
Che  murder  was  committed ;  s^  they  proceeded 
to  the  place  that  the  gallows  used  to  be  fixed  for 
execution,  where  be  was  about  a  quarter  of  an 
hour  till  they  opened  a  shop  and  brought  oat  a 
rope,  one  end  of  which  they  threw  over  a  sign- 
post, about  20  foot  high,  belonging  to  a  dyer  in 
the  High-street,  near  the  ordinary  place  of  exe- 
cution. He  desired  some  time  to  prepare  for 
death  'y  but  they  answered.  They  would  allow 
him  no  iriof«  than  those  who  were  shot.  They 
then  pulled  him  up  in  the  dress  in  which  they 
found  him,  viz.  a  night-gown  and  cap.  He  hav- 
ing his  hands  loosed,  fixed  tbt'm  'twixt  his  neck 
and  the  rope,  whereupon  one  with  a  battle-ax 
struck  towards  his  hands.  Tbey  then  let  him 
down,  and  having  on  two  shirts,  thev  wrapped 
one  of  them  about  his  face,  and  tiei  his  arms 
with  his  night-gown ;  then  pulled  him  up 
affam,  where  he  hung  next  morning  till  day- 
light. When  he  was  cut  down,  and  carried 
to  the  Grey- Friers  church,  upon  inspecting  bis 
body,  it  appeared  his  left  shoulder  was  wound- 
ed, his  back  discoloured,  and  his  neck  broke. 

It  was  observed,  that  this  mob  was  under^a 
stricter  concert  and  better  conducted  than 
usuiCl ;  for  as  marching  along  to  the  execution, 
Porteous  observing  a  gentleman  of  his  ac- 
quaintance, he  gave  him  a  purse  of  £3  guineas, 
which  he  desired  might  be  delivered  to  his  bro- 
ther.' They  left  the  prison  doors  open,  and  li- 
berty to  the  prisoners -to  make  their  escape; 
and  aflter  the  execution  was  over,  they  left  the. 
arms  and  drums  on  the  place  of  executlou, 
where  they  were  found  the  next  morning. 
Pnring  the  tumult,  parties  of  armed  men, 
with  drums,  petroled  in  the  different  streets,  to 
prevent  any  sarprize  itota  the  king's  tbrces, 
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qvartered  in  the  suburbs.  Afteir  the  esenuoi 
was  over,  they  went  to  the  lord  prDvest'i  hoee, 
and  told  him  they  were  satisfied,  aad  to  &. 
missed,  without  offering  any  other  woleoee. 

There  is  one  further  circumstaoce,  thtl  in 
order  to  supply  the  want  of  clergymea,  tbejr 
ordered  two  of^^  the  gravest  of  their  Dotaber  b) 
exhort  him,  as  he  w^t  to  the  phus  ^  exe- 
GUtion. 


The  following  account  of  the  esscotioB  of 
Wilson,  and  of  the  putting  to  death  of  captaia 
Porteous,  is  given  in  the  Historical  Cbnoidi 
of  the  Gentleman's  Magazine  of  April  sad  Sep- 
tember 1736: 

"  Thursday^  April  15. 

'<  One  Wilsen  was  hanged  atEdinbotfiifor 
robbing  collector  Stark.  He  having  mk  u 
attempt  to  break  prison,  and  his  oemnile  bar- 
ing actually  got  off,  the  magistratet  had  tin 
city  guards,  and  the  Welsh  fusiliers  andcr 
arms  during  execution,  which  was  perfbrnK^ 
without  disturbance;  but  on  tbehftDgaias'i 
cutting  down  the  corpse  (the  magistrates  beis^ 
withdrawn)  the  boys  threw,  as  usual,  sooe 
dirt  and  stones,  which  falling  among  tbe  dtj 
guard,  captain  Porteous  fired,  and  ordered  b«i 
men  to  fire ;  wherf  upon  above  30  persons  ven 
wounded,  6  or  7  killed,  one  shot  through  tk 
head  at  a  window  up  two  pair  of  stain.  Tbe 
captain  and  several  ofhis  omb  were  after  coot* 
mitted  to  prison.'* 

'<  Tuesday,  SeptemUr  7. 

<*  Betwixt  nine  and  ten  at  night,  a  body  of 
men  entered  the'  west  port  of  Maborgb, 
seized  the  drum,  beat  to  arms,  and  caUiagool, 
Here!  All  those  who  dare  avenge  innoeeflt 
blood  1  were  instantly  attended  by  a  nuiiKivtt 
crowd.  Then  they  seiaed-  and  shut  up  tbe 
oity  gates,  and  posted  guards  at  each,  to  [K^ 
vent  surprize  by  the  king^s  forces,  while  uo* 
ther  detachment  disarmed  the  city  goan.'s,u»i 
advanced  immediately  totbeTolbooui  orpmoo, 
where  not  being  able  to  break  the  door  vitb 
hammers,  &c.  they  set  it  on  fire,  but  at  tbe 
same  time  provided  water  to  keep  tbe  flaoe 
within  due  bounds.  Before  the  outer  door  vu 
near  burnt  down  several  rushed  through  tbe 
flames  and  obliged  the  keeper  to  open  tbe  iflfitf 
door,  and  goinff  into  captain  Parteoos's  ^^'^ 
ment,  called,  Where  15  the  buygar  Porteooi- 
Who  said,  I'm  here,  what  is  it  you  are  to  w 
with  me  P  To  which  he  was  answered,  |^e 
are  to  carry  you  to  the  place  where  yea  thetlso 
much  innocent  blood,  and  bang  you.  Be  owe 
some  resistance,  but  was  soon  overcoiDe,  w 
while  some  set  the  whole  ptisoneis  at  liberal 
others  caught  him  by  the  ie^  and  dnggn 
him  down  stairs,  and  then  led  him  to  tbeGrts- 
market,  where  they  agreed  to  baog  him  w«' 
out  further  ceremony  ;  accordiaglyitsluitf  * 
coil  of  rope  from. a  shop,  they  put  one  eod  «(» 
about  his  neck,  and  flung  the  other  cod  overs 
d^-oetf  crocs  poiit  or  gallo^rs,  and  drev  bi«  op* 
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hut  liftviiif  got  his  hands  to  the  rope,  they  let 
him  down  and  tied  them,  and  drawed  him  up 
agaio»  bat  obcerring  what  an  indecent  sight  he 
was  witboot  any  cofering  OTer  his  fioe,  they 
let  him  down  a  second  time,  and  pulled  off 
one  of  the  two  shirts  he  bad  on  and  wrapped  it 
about  his  head,  and  hauled  him  up  a  third 
:lime  with  loud  hoEza  and  a  roffof  tne  drum. 
ilfler  he  bad  bung  till  supposed  to  be  dead,  they 
nailed  the  rone  to  the  pos^  then  formally  salut- 
ing one  anotner,  grounded  their  arms,  and  on 
the  other  ruff  of  roe  drum  retired  out  of  town. 
NotbiBff  of  this  kind  was  e? er  so  boldly  at- 
tempted, or  so  soocessfully  executed,  all  in  the 
epaoe  of  two  hours,  after  which  every  thing 
was  quiet  The  magistrates  endesTOured  to 
prevent  their  design,  but  were  attacked  and 
driven  away.  Next  morning  at  four  when  the 
captain  was  takeu  down,  his  neck  was  broke, 
bis  arm  wounded,  and  bis  back  and  head 
bruised. 

'<  lo  what  we  mentiotted  last  month,  with  re- 
lation to  the  obtaiuing  this  unfortunate  man's 
repriere,  there  was  a  small  mistake ;  several 
peraons  of  quality  and  distinction  did  apply  to 
tier  majestv,  in  favour  of  the  captain,  but  we 
are  assured  the  magistrates  pf  Edinburgh  did 
DO^  in  the  least  interest  themselves  in  that  mat- 
ter ;  and  no  doubt  they  bad  their  reasons ; 
since  this  is  not  the  only  instance  of  the  popu- 


lace of  that  city,  putting  into  action  the  brave 
but  unforgiving  princiole  couched  under  the 
motto  of  raeir  nation,  Nemo  me  impune  launk* 
To  mention  one :  in  the  beginning  of  C|-  Anne's 
lieign,  when  the  earl  Seafield  was  chancellor, 
one  Green  [See  his  Case,  vol.  14,  p.  1199,  in  this 
Collectioiij^  was  condemned  for  the  murder  of 
captain  luddleton,  and  the  council  in  Edbi- 
burgb  ordered  him  to  be  reprieved,  which  the 
mob  hearing,  when  the  earl  came  out  of  the 
council,  they  broke  and  overturned  his  coach » 
and  gr^y  msulted  the  earl,  and  obliged  him 
to  go  back  to  the  council  and  get  the  reprieve 
changed  into  an  order  for  his  execution,  and  ha 
was  executed  accordingly. 

"  Abdut  14  persons  were  taken  into  cnstodT 
the  next  day  on  account  of  this  riot,  but  no  evi- 
dence appearing  against  them,  11  wei«  sooa 
discharged,  and  the  others  not  long  after." 

<<  Saturday^  September  i5. 

**  A  prodamatidD  was  published,  offering  ^ 
reward  of  800/.  and  his  majesty's  pardon,  to 
the  discoverers  of  any  person  concerned  in  the 
murder  of  captain  Porteous,  and  for  every  per« 
son  so  discovered  and  convicted  300/." 

From  the  violence  committed  upon  Porteous, 
arose  the  following  Case. 


499.  Tbelrial*  of  William  Maclauchlak,  for  Mobbing,  Murder^ 
and  other  Crimes :  10  Georok  IL  a.  D.  1737.  [Maclaurin's 
Arguments  and  Decisions.] 


The  Indictment  was  as  follows:  *«That 
whereas  by  the  law  of  God,  the  common  law, 
the  municipal  laws  and  practice  of  this  king- 
dom, and  the  laws  of  all  other  well-governed 
realms,  privy  conspiracies,  to  raise,  procure  and 
move,  and  the  raising,  procuring,  or  moving, 
seditious  commotions  of  the  peopw  mobs  or  tn- 
ntalts,  in  violation  of  the  laws  repose  and  tran- 
oailli^  of  the  kingdom  or  any  part  thereof: 
tbe  convocating  the  lieges  by  brat  of  drum,  and 
their  assembling  themselves  riotously  and  tu- 
multuously  together,  armed  with  guns,  locba- 
ber-axes,or  o£er  wariike  weapons  whatsoever, 
within  borough,  wilhout'the  sp^ial  licence  of 
the  sovereign,  or  the  magistrates  of  the  same ; 
tbe  surprising,  in?ading,  or  seizing,  the  guard- 
room of  any  borough  or  city  by  rorce  or  vio- 
lence, disarming  and  driving  out  tbe  sohliers 

*  jSee  tbe  preceding  Case, 

It  appears  by  the  Gentleman's  Magazine  Ibr 
March,  1737,  that  during  this  trial  it  was  sur- 
mised that  a  body  of  footmen  bad  conspired  to 
eanry  off  the  pannel,  in  eoifiequence  of  which 
the  oaagistrates  ordered  tbe  city  guards  to  be 
Underarms,  and  took  other  precautions |  and 
it  ie  staled  tbat«p  ditturirimce  oocuned. 
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placed  there  fbr  the  preservation  of  the  public 
peaoe,  and  tbe  taking  away  their  arms ;  the 
violent  and  masterful  seizing  and  steuring  the 
gates  of  any  city  or  borougli,  by  numbers  of 
dissolute  and  disorderiy  persons  riotously  as- 
sembled, whereby  tbe  lives  and  properties  'of 
tbe  inhabitants  are  put  under  the  power,  and 
exposed  to  the  rsge  and  caprice,  of  tbe 


and  profligate  part  of  tbe  people ;  the  insulting^ 
stoning  and  resisting,  magistrates  in  the' due 
execution  nf  their  offices ;  the  raising  wilful 
fire,,  and  forcibly  breaking  open  tbe  doors  of 
public  prisons,  and  by  force,  threats  or  terrors, 
extorting  tbe  keys  from  the  lawful  keepers,  and 
setting  at  birge  nrisoners  lawfully  confini$d  fbr 
capital  or  other  netnoos  crimes ;  and  the  com- 
mitting wilful  and  deliberate  murder,  under 
doud  of  night,  in  derision  of  public  justice,  in 
open  defiance  and  oontitedpt  of  bis  m^esty'e 
laws  and  authority,  and  attended  with  circum<* 
stances  of  brutal  cruelty,  are  most  enormoud 
and  detestable  crimes,  mstrnctive  of  the  public 
peace,  dangerous  to  the  lives,  liberti««,  and 
property  of  the  suigect,  subversive  Of  all  laws, 
government  and  society,  odious  and  abominable 
m  the  siffbt  of  God  and  man,  and  most  severe* 
ly  punishable :  yet  true  it  is  and  of  ferity,  That 
yon  bzvtB  ptesnaed  to  ooannity  and  ate  gtdtiy 
9  S 
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of  til  or  ene  or  other  of  the  forcMid  aboBiiinhle 
erioies,  atn^f  ated  as  aforesaid  ;  in  so  far  as* 
upuu  the  7th  day  of  September^  in  the  yesir  of 
our  Lord,' 1736,  or  one  or  other  of  the  davs  of 
the  said  month,  certain  teditioas  and  blood- 
thirsty, persons,  shaking  off  all  fear  of  God,  re- 
gard and  rerei-ence  to  his  majesty's  laws  and 
antbority,  guided    by  disloyal  and  diabolical 
principles,  or  instigated  by  dangerous  and  des- 
perate  incendiaries,    baring  feloniously  con- 
spired unlawfully  to  raise,  more  and  procure, 
mobs  and  tumults,  insult  the  laws  and  public 
authority,  and,  in  an  outrageous  manner,  to 
break  and  disturb  the  publip  peace  in  the  city 
of  Edinburgh,  to  do  murder,  and  commit  the 
other  black  and  odious  crimes  afier  mentioned, 
did  assemble  themselves  together  within  the 
said  city  and  county  of  Edinburgh,  about]  the 
hour  of  nine,  or  some  -other  hour  that  night ; 
and  being  armed  with  clubs  and  other  offensire 
weapons,  seised  a  drum  in  the  possession  of  the 
drtimmer  of  Portsborgh,  part  of  the  suburbs  of 
]Sdinburgh,  and  by  beating  the  same  within 
the  said  norough,  con? ocated  and  brought  to- 
gether great  numtMers  of  dissolute,  proligaie, 
und  disorderly  persons,  who  jjroceeding  to  the 
Netfaerbow  port  of  the  said  city,  by  force  and 
▼iolenoe  seized  upon  the  keeper  and   kevs 
thereof,  shot  and  locked  Uhe  gate,  and  march- 
ing to  the  guard-room,  where  the  city-guard, 
constituted  by  act  of  parliament,  was  m  use  to 
be  kept,  by  force  and  violence  seized  the  cen- 
tinel  standing  at  the  door,  entered  the  same, 
and  disarmed  and  drove  out  the  soldiers  placed 
there,  by  the  authority  of  the  magistrates,  for 
the  preservation  of  the  public  peace,  and  arm- 
ing themselrte  with  the  guns,  hdberts,  lo* 
chaber-aires,  and  other  weapons,  kept  injMie 
said  room  for  the  deience  of  the  city,  sent  par- 
ties to  the  several  ports,  and  took  possession  of 
the  same,  shutting  the  gates,  nailinff  or  rolling 
stones  to  secure  the  said  gates:  And  having 
thus  made  themselves  masters  of  the  city,  to 
the  great  fear,  terror^  and  trouble,  of  his  ma- 
jesty's lieges,  to  the  imminent  danger  of  shed- 
ding much  blood,  pillaging,  plundering,  and 
burning  the  houses  of  the  inhabitants,  they 
advanced  towards  the  public  prison  of  the  said 
city,  and  planted  some  of  their  accomplices, 
armed  9s  a  guard,  from  jhe  north  side  of  die 
.said  priaoQ,  commonly  called  the  Purses,  across 
the  high-street,  p}  stop  all  who  did  not  anlaw- 
fulljT  assoGJMte  themselves  with  fbtm,  from 
Mssiog  to  thp  priso9-gate,  and  with  fore- 
hammers  beat  on  ^e  door  of  the  said  priion,  in 
order  to  break  jt  open ;  apd  aqnong  the  rioters 
so  planted  ^M  a  giwrd,  9nd  at  the  prjson-door, 
and  in  divers  other  places,  dmnngtbe  said  tu- 
mult and  sedition,  yon  the  said  WiUiam  Mac* 
lauchlan,  armed  with  ^  lochaber-a^e,  or  other 
offensive  weapon,  wu  unlawfully  and  riotously 
assembled  with  them:  And  i^rhen  the  magis- 
trates of  tbe  dty,  as  in  duty  binind^  went  19  f| 
body  toward  the  said  prison,  to  disperse  the 
riotous  and  unlawful  asiwmbly,  showers  of  large 
stones   if^re  bv  you,  or   your  aocomplices^ 
pQ^ftd  upon  inem;  whereby  some  of  them 
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were  bruised,  and  all  of  them,  under  gmt 
terror,  were  oUijg^  to  fly,  and  save  thcmidia 
from  the  fury  of  an'  armed  mob:  And  foitli^, 
you,  or  your  accomplices,  by  burning  torcbn, 
links,  whins,  or  other  oombuotihie  matter,  vft. 
fully  and  maliciously  set  fire  to  the  said  prino- 
door,  to  the  great  danger   of  the  adjiceat 
wooden  hoiuies,  and  other  hooaes  and  sbap*, 
and  having  burnt  and  beat  the  same  opes, 
seized  the  keeper,  and  by  force  and  fear  e^ 
toried  the  keys  of  the  rooms  of  the  said  jprnoa 
from  him,  and  dismissed  Williaai  GrioseA,  inh 
prisoned  there  for  murder,  James  Ratdiff, 
imprisoned   for  theft,    robbery,  and  hoas^ 
breaking,  and  diveiY  other  persons  there,  aln 
committed  by  lawful  warranta:    And^oo^tbe 
said  William  Madanchlan,  having  eonceird  1 
deadly  hatrdd  and  malice  against  John  Porte- 
ous,  commonly  called  CapUua  Porteoui,  dim 
abo  confined  under  sentence  of  death,  tlie 
execution  whereof,  by  the  amiahia  power  lad 
prerogative  of  the  crown  to  shew  mcrcj  ti 
subjects  condemned,  had  beea  respited  by  ba 
sacred  majesty  the  queen,  then  guardian  of  thi 
kingdom,  you,  or  your  said  aooomplicei,  hid 
violent  hands  upon  him,  with  intent  lo  morte 
and  bereave  himof  his  life;  aD4»havingdTaggid 
him  by  the  heels  down  the  said  taUmitb-fltiir, 
crying  for  mercy  for  Christ's  sake,  len^tbei* 
ing  out  your  cruelty  towards  him,  alteraiidj 
led,  dragged,  and  carried  hiro,  imtiogmi 
falliiig  on  the  street,  to  the  Gi^-narkct, 
within  the  said  city  of  Edinbargb,  the  pUoeoT 
common  execution,  in  derision  of  nauic  jv' 
tice ;  and  making  a  stand  at  the  galwwi-ilBoe, 
where  the  gibb^  is  usually  plaoed,  you  on- 
suited  togtiber  in  what  manner  to  put  hisi  tt 
death ;  and  about  the  hour  of  eleven,  or  tome 
other  hour  that  night,  having  hurried  ban  io  1 
dyster^s  tree  near  the  said  place,  while  in  nost 
moving  manner  be  was  sopplicatmg  for  s  little 
time  to  recollect  himself,  as  a  dying  mto,  vd 
to  beg  mercy  from  God,  you  or  your  wicked 
accomplices,  renouncing  all  Christian  cooipis- 
sion,  and  even  human  nature,  fixing  t  not 
about  his  neck,  instantl v  drew  him  up  apoa  im 
said  tree ;  and  when  be  endeavoured  to  m 
himself,  by  catching  hold  of  the  rope  vith  lus 
hands,  ypu,or  one  or  other  of  your  vileassoctatei, 
barbarously  beat  them  down  with  a  paddle,  a 
other  instrument,  and  brutally  at^k  bio  ofa 
the  face  with  a  lochaber-axe,  or  other  wespeo; 
and  wantoning  in  your  widtedness,  nuW 
loose  the  rope  that  was  fixed  about  the  na 
dyer's  tree,  you  or  some  of  your  acooiD(>Hcef, 
let  him  down  to  the  ground,  and  pulled  bus  uf 
again,  where  be  hung  by  the  neck  till  be  V9i 
dead.    All  which  detestable  facts  aod  cnoei 
were  impudently,  wickedly  and  malidooi); 
done  and  committed,  by  the  said  dissohite  tod 
disorderly  persons,  riotously  and  tamuitmadj 
assembled,  in  manner  above  desoribed ;  lodtkf 
/laid  4ob9  Purteous  was  cruelly  nordend,  «| 
^e  time  and  place  aforesaid,  m  a  dsiis;  im 
outrageous  ipanner,  to  the  dishoooar  of  M 
tl>e  contempt  of  his  maiesty 's  laws  and  sotii*' 
rity^  and  to  the  lasting  udho^  of  the  biriniw 
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nd  bloody  tetort;  and  voa  wm  art  and  part 
r  all,  or  one  or  oitiier,  of  the  fbraaid  crimes, 
srtrraTaf^  as  afiMVsaid.  Which  facte,  or  part 
lereof,  or  your  being"  art  and  part  id  all  or  any 
r  the  foresaid  crimes,  being  toond  proven  by 
iie  verdict  of  an  asrize,  before  the  lords  justice 
"CDf  ral,  justice  clerk,  and  commissioners  of 
Mticiary,  yon  ought  to  be  most  ezemplarily 
nBMbcd  with  the  pains  of  law,  to  the  terror  of 
tbcra  to  commit  the  like  in  time  coming." 

The  Court  assigned  the  prisoner  counsel. 
le  pleads,  Not  Guilty ;  and  in  point  of  fact 
I  was  set  forth  for  htm,  •<  That  he  was  footman 
»  my  lad  V  Wemyss  at  the  time,  and  was  sent 
y  tier  ta^ship  the  forenoon  of  that  day,  the 
th  of  September,  to  Crsigiehall  and  Gogar 
to  an  errand,  and  got  drunk  to  such  a  degree, 
.  «*  ^***'*  ^*  returned  he  was  not  capable  to 
leliver  the  letter  he  had  received,  but  which 
i^hoved  to  be  done  by  another. 
>V.T**®  pannel,  soon  after  h!s  return  from 
■^«gie-hall,  went  fh>m  my  lady  Wemyss's 
louse  to  John  Lamb's,  an  alehouse  in  the^an]|e 
itair,  half  an  hour  after  nine.  When  he  enter 
id  Lainh's  house  tie  staggered  with  drunken- 
»^SB,  and  was  detained  there  till  within  a  quarter 
vf  eleven,  and  then  went  out,  in  order  to  ge  to 
lis  own  house  in  the  Canongate.  That,  in 
Mssing,  he  called  at  Mr.  Cassie's,  vintner,  and 
irank  a  ctiopin  If  ale  or  two  whb  tlie  servant 
here ;  and  betwixt  Lamb's  and  Cassie's  fell 
>ace  or  twice. 

**  That,  strolling  in  his  drunkenness  throujjrh 
ihe  street,  ha  met  with  two  bakers,  who  carried 
bim  away  with  them  to  the  mob;  and  whether 
they  put  a  lochaber-axe  in  his  hand,  or  not,  he 
does  not  remember ;  but,  frpm  the  computing 
the  time,  the  mob  had  proceeded  so  Ikr  that 
Mr.  Porteous  was  in  thev  bands  on  the  street 
before  he  mingled  with  the  rioters ;  that  he  had 
DO  active  part  in  what  remained,  nor  indeed 
iras  capable,  being  overpowered  with  liquor. 

'*  That  all  this  while  the  pannel  was  in  his 
ordinary  livery -habit,  and  went  home  to  his 
bed,  and  did  not  attempt  to  fly  or  abscond  next* 
day,  or  at  anr  time  thereafter." 

In  point  oflaw  it  was  pleaded  for  him,  TluU 
the  facts  libelled,  vise,  the  breaking  prison  by 
sn  armed  multitude,  setting  fusions  pit  liberty, 
and  the  putting  to  death  a  man  who  had  been 
reprieved  by  the  sovereign,  amounted  to  high 
treason,  and  cooM  only  be  tried  as  luch,  ac- 
cording to  the  modsf  prescribed  by  7*  Ann. : 
Case  of  Petei"  Messibger  * ;  Caae  of  Daniel 
Diammarie.+ 

Ans.  1.  TTie'  same  ipeeia  factf  may  be  the 
fonnilation  of  different  actions ;  and  the  prose- 
cotor  may  insist  upon  what  statute  or  ground 
to  laW  he  chuaes.  If  a  traitor  in  rebellion  kill 
ode  of  his  majesty's  subjecte,  the  act  is  treason,  ' 
and  n^ay  be  prosecuted  as  such ;  but  at  the 
Wmetime  it  is  felony^  and  may  be  tried  ac- 
cordingly.    Civilians  treat  of  this  question : 
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"^  See  it  in  this  Collectiop,  vol.  6,  p.  879. 
t  ^  bi»  Case,  vol.  Ilr^  p.  583. 


**  Si  delictam  aliquod  reperiatur  punitum  pluri* 
bos  legibua,  an  debeat  r^us  delinquens  ex  una» 
vel  ex  omnibus,  vel  ex  aliqua  accusari  et  a>n*  * 
demnari?"  Gomez. Resol.  Jur.Civ.  tom.  $,c.  i, 
n.  S8 ;  and  certain  rules  are  established  for  de- 
termining when  one  trial  does,  or  does  not,  ex- 
clude a  second  upon  a  different  ground  in  law. 
But  it  was  never  doubted,  that  the  prosecutor 
has  it  in  his  power  to  insist  a^nst  an  offender, 
for  any  crime  he  has  committed,  though  the 
ipecie$  faeti  afforded  a  ground  for  a  prosecutioii 
of  a  different  nature. 

8.  The  Court  would  have  been  competent, 
though  the  prosecution  had  been  for  high  tr^a-  , 
son ;  because  though  by  7^  Ann.  her  majesty, 
her  heirs  and  successori,  are  empowered  to 
issue  commisnons  of  Oyer  and  Terminer  In  . 
Scotland ;  yet  it  is  provided,  «« That  the  justiaa 
court,  and  other  coorf  s  having  power  to  jud^ 
of  high  treason  and  misprision  of  treason  lii 
Scotland,  shall  have  full  power  and  authority, 
and  are  thereby  required,  to  enquire  of  all  high 
treasons  and  misprision  of  high  treason ;  and 
thereupon  to  proceed,  hear  and  determine,  tho 
said  offences,  whereof  any  persons  shall  be  in- 
dicted before  them/'^-Hence,  had  this  been  » 
trial  for  treason,  the  Court  would  hate  been 
competent,  though  another  method  of  proceed- 
ingf  would  have  been  requisite. 

3.  The  indictment,  as  framed,  does  not 
amount  to  high  treason.  The  chief  aim  of  tha  , 
consjnrators  and  their  associates  was  to  murder 
captain  Porteous.  For  this  purpose  they  arm- 
ed, broke  the  prison,  and  committed  the  other 
offences  set  forth  in  the  minor  proposition; 
therefore  the  convocation  being  on  a  private 
and  particular  design,  it  was  not  levying^  war 
agvnst  the  king.  In  the  Case  of  Messinger 
and  others,  it  was  agreed  by  all  the  judf^a, 
that  if  their  intention  was  to  pull  down  two  or 
three  particular  bawdy-houses,  it  was  not  high 
treason ;  Hale,  Keyling.  In  Bammarie'a  Case, 
the  chief  article  fouod  to  be  treason  was,  the 
levyioe  war  to  pull  down  meeting-houses  in 
genend,  not  one  or  two  particular  meeting* 
nouses* 

Replied.    By  the  laws  relative  to  high  trea* 
son,  if  it  be  not  tried  within  a  certain  time  th* 
guilt  is  abolished ;  but  according  to  the  prooe- 
cutor'a  argument,  after  the  cnme  has  been 
aboUshed  as  to  the  highest  effect,  it  may  be  still 
prosecuted  uuder  another  denominati^ ;  and  . 
though  a  mad  hu  been  absolved  upon  an  in»<  . 
dictment  for  treason,  he  may  be  still  tried  lb?  ' 
a  lesser  offence ;  or  if  he  hds  b^n  absolved  on  . 
an  indictment  laid  for  a  lesser  offence,  he  inay 
afterwards,  on  the  same  tpeciu  facliji^  indict* 
ed  for  treason.    All  which  is  absurd ;  and  was 
not  allowable  in  this  country,  even  before  tha 
Sofflish  laws  as  to  high  treason  were  extended 
to  Scotland  ;  t.  g.  theft  in  landed  men  before 
that  time  was  high  treason  in  this  ooonUry} 
and  therefore  it  could  not  he  pnysecuted  Mfora 
an  hiferior  court,  nor  could  the  prosecutor  re- 
strict his  libel ;  Mack.  tit.  Theft,  sect.  S^.  f 

Upon  soppositJon  the  trial  could  proceed  on 
this  indictment,  it  was  pleaded  for  the  pannel, 
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That  the  libel  ^oes.nnt  chuge  bino  with  hmag 
beeo  ID  the  conspiracy ;  accordiDff  to  it,  the 
rioters  bad  not  only  fomied  their  plot,  bnt  in  a 

.  great  measure  executed  it,  before  he  came 
among  them ;  and  as  it  is  not  said  be  was  one 
of  the  contrivers  of  the  mischieYous  design,  be 
is  only  answerable  for  what  part  be  acted  him- 
self, not  for  the  deeds  of  others ;  conseqaently 

.  all  the  altemati?es  in  the  libel  roust  go  for  no- 
thing. All  lawyers  are  ^eed,  that  bare  pre- 
sence in  a  mob  or  tumult  is  not  criminal.  Peo- 
pte  r^ry  oAen  mix  with  the  mob  from  curio- 
sity, or  an  intention  to  ouell  the  disturbance ; 
therefore  bare  accidental  presence  cannot  fix 
ffuilt  on  a  man,  though  he  wu  armed,  unless 
he  was  aiding  and  assisting;  which  is  not  li- 
belled in  tbia  case.  Clarus,  lib.  5,  sect.  Ho- 
micidjum,  n.  ^7 ;  .Menacb.  De  Atb.  Jud,  Gas. 
363 ;  Mat|brcus«  tit  5,  c.  3,  sect,  ult ;  ^Mac- 
kenzie, tit.  Murder,  sect.  13. 

In  the  trials  for  the  mob  at  Edtnburgb  in 
1700,  and  that  at  Glasgow  in  1725,  the  Court 
did  not  find  sCmple  presence,  though  with  arm9, 
relevant,  but  only  aiding  and  abetting.  This 
is  likewise  the  doctrine  of  the  law  of  England ; 
Caie  of  Messinger  and  others  i  and  this  holds 
eren  in  treason.  The  libel,  therefore,  against 
the  pannel  is  not  relevant ;  as  it  does  pot  charge 
aidingr  and  abetting,  but  only,  that  he  was  nn- 
lawfmly  assembled  with  the  rioters. 

Aos. ,  Tbe  rising  of'commons,  hindering  the 
common  law,  or  being  found  in  manrent,  or  iq 
fear  of  wei^  with  any  man,  but  with  the  kinff 
or  his  bteicers,  within  borough,  are  discharged 
onder t^is  penalty,  that  the  lives  of  ihe  offenders 
shall  be  in  the  king's  will,  and  their  moveables 
escheated ;  act  77,  pari  14,  Ja.  3 ;  act  83, 
same  parliament ;  act  17,  pari.  18,  Ja*  6. 
These  statutes  are  not  in  desuetude:  maiiy 
trials  have  proceeded  upon  them;  Case  of 
Stracban,  36th  November^  1664;  Chinzie,/ 
1663;  Mow  bray^  8th  February,  1686;  and 
Keith  in  the  same  month.  .  These  laws  are 
reasonable :  wben  there  iaJEi  commotion  within 
borough  of' persons  unarmed,  many  are  led  to 
join  them  By  curiosity ;  and  it  would  be  hard, 
that  nuda  assistcHtia^  or  bare  presence,  should 
infer  a  .^eyere  punishment:,  but  when  a:Oom* 
motiftn  bf  the  people  within  borough,  where  a 
munitude  U  soon  and  easily  assembled,  pro- 
cseeds  so  far  as  that  they  arm  themselves,  the 
cojnmunity  i4,  endangered,. 'and'  such  rioters 
>n&y  ju^ly  be  punished  with  death.  So  siands 
tke  faw  urotber  countries,  I.  S8,  ff.  De  Foihis ; 
1.  t,l9t  Ad'I.eg. :  Jul.  Majest, ;  dande,lib.  5, 
tit;  9,  def.  12,  takes  notice  pf  a  commotion' and 
ontrsiffe  not  unlike  that  in  queistion,  which  bap- 
peped  in  Fnesland ;  and  he,  says,  the  seditious 
nersbni  wete  put^  to  death,  in  the  Case  of 
Weir  in  1700,  the  fray  in  which  he  joined  was 
raised  suddenly,  without  any  previous  conspi- 
racy. In  the  case  ltS5,  it  waa  not  libelled, 
that  they  .t^ere  in  arms.  Jn  this  .case  there 
was  a  conspiracy,  ithe  aim  of  which  was  to 
murder  captain  Porteoos ;  and  this  was  known 
from  the  beginning  of  the  tumult.  The  assemr 
bling  riotously  and  iumiilUioaaly.  in  arms  within 


borough,. was  CBminal,  aiid  coiitraiytehw; 
but  tlie  joining  such  assembly,  tbcb  IsHulin 
being  known,  was  criminal  in  tfaelMeit  de- 
gree. Therefore,  aa  the  inteotioB  or  Ibis  Mb 
was  to  murder,  and  mnrder  waa  actosUv  csei- 
mitted  by  them,  there  ia  no  reason  wby  tbs 
law  shooid  not  be  put  in  execution  agatnrt  tbt 
persons  asaemblinp;  in  arms  witfiin  bsroojib 
without  a  lioeuee  Irom  the  king  or  the  nags- 
trates.  The  reason  is.  plain :  if  a  annsber  af 
persons  make  a  fray  for  an  unlawful  end,  lbs 
deed  of  one  becomes  the  6ped  of  the  wbak ; 
because  they  are  "  Tersantea  in  re  itticils*;' 
Hale,  c.  34,  |>.  445. ;  ease  of  lordDaircdm 
stated.  And  in  boiglacy,  standing  as  agnri, 
though  at  a  distance,  will  niake  the  perm 
who  watches  aiding  and  assisting  to  the  bor* 
glary.*  8mce,  then,  the  libel chargesthattk 
psnnel,  armed  with  a  loobaber-axe,.  was  sBWSf 
the  rioteps,  and  stationed  as  a  guard  whca  bn 
associates  were  breaking  open  the  prison-dov; 
and  as  they  did  actudly  bum  and  break  it 
open,  and  murder  captain  Porteoos;  this  Is  n- 
lew  wiper  u  to  infer  the  puns  of  death. 

Replied,  The  old  statutes  are  only  leidlal 
against  confederacies;  as  n  plaio  from  tbe 
title  of  the  first;  which  bemrs,  *'  that  m 
Iraguea  or  bands  be  made  within ■bQnm§;b,  or 
manrent."  In  arlntrary  timei  tbe|  have  bees 
extended  to  common  tumults  witbm  bonwijb, 
but  unjustly ;  and  they  have  ^een  Isid  nk 
since  the  Revolution,  fiesides,  they  are  rir* 
^tually  re|iealed  by  1  deb.  1,  c.4,  commonlj 
called  the  Mob-aot ;  which  miut.be  the  mien 
to  all  riots,  whether  within  borough  or  else- 
where. It  does  not  distinguish  b^wcen  pr«- 
sence  with  arms,  and  presence  without  tbem; 
and  it  is  plain,  no  man  can  be  subjected toa 
capifal  punishment,  unless  prededy  witbia 
the  statute';  which  is  a)ti  additional  ressoo  why 
one  present  with  a  mob  can  only  belisUe  nr 
.hLBowna9tions. 

The  passage  from  Hale  is  misapplied.  Ia 
all  the  Eog^sb. cases,  nothing  waa  saitaisetf 
against  ttie  prisoners  but  acts  of  viofeooe  deae 
by  themselves,  When  a  mob  assemUes  vitk 
desigfn  to  commits  particular  crime,  aUsgiiart 
whom  an  aot  of  force  is  found  by  the  jiii7»n* 
liat^  to  the  punbhment  of  thatciime^  tMi|b 
they  did  not  tbemselvee  perpetrate  it:  bat  vba 
a  mdii^acqideutally  gathers,  without  a  previM 
intention^  to  commit  a  particular  offeacs ;  tbeii 
present,'  though  they  bate  been  active,  en  J"; 
nished  only  aooordmg  to  the  degree  of  tiiar 
criminal  activity^  But  m  botii  csse%  vnletf 
acts  of  force  are  found  against ' the  peisov  ac- 
cused, they  can  only  be  punished  arbitisiilx  fiv 
beiag  in  an  unlawful  assembly.  Bslc.  is  lbs 
place  quoted,  is  talking  of  the  case  in  wnkbu 
conspired  to  do  an  unlawftil  act;  but  is un 
very  next  page  be  refera  to  the  case  of  8w 
bury,  and  savs,  difierent  persons  may  be W* 
tv,  some  of  homicide,  some  of  murder.  It  a 
plain  this  pannel  was  not  in  the  eooa^ia^' 
for  if  he  had^  he  would  have  disguised  biflMOt 

.    •SeeTol.e,p.611SiColonttinner^«^ 
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od  nol  gout  in  his  livery-ooii;  nm  would  be 
ave  retumod  borne,  but  abtoooded- 

It  wot  next  objected  for  ihe  ptDoel,  Thai 
be  libel  wm  improperly  laid,  because  it  did 
lot  iMuiie  his  aooomplioei ;  Mack,  tit.  Art  and 
>art. 

Ano.  Tbifl  neitber  is,  nor  can  be,  required  bv 
he  law  of  this  or  any  other  country  in  the  world. 
Ul  that  iliadceniie  sayS|  which  is  founded  oo 
ict  76,  pari.  6,  Ja.(a,  is,  that  an  iudictment  or 
lammooa,  chvgin|f  aeeomplioeB  in  seneral  to 
ippenr,  caoiMH  be  the  foundation  for  trying 
lo^  peiooB  not  named,  as  if  the  indictmtet  in 
hwease  had  net  been  against  Willkm  Mac- 
auchkn,  hut  a|[ainst  the  acconiplieea  in  the 
nnrder  of  eanndnPorteons. 

Replied.  Mackenzie  would  not  put  a  case 
b«t  could  admit  of  no  donbl.  K  a  man  is  io- 
lided,  ho  cerlainly  must  be  named.  His 
nenning  therefore  must  be,  tbut  when  a  per- 
KMi  is  ImNighl  to  tnal  for  deeds  done  by  olfeers, 
thoee  persons  must  be  named,  and  proof 
brought,  that  they  were  hb  aceomDlices,  by 
entoring  into  a  concert  with  bun :  and  if  this  lie. 
not  done,  4he  nannel  cannot  bring  proof  to  ex- 
culpate bimidf. 

.  In  case  the  libel  be  fonnd  relerant,  the  pan- 
neloffesedtwodefenocn;  first,  Ji/iR 

Ans.  By  the  law  of  Scotland,  and  that  of 
other  countries,  (Bald,  in  h  fin.  C.  de  PioU) 
defences  contrary  to  the  libel  are  inadmissible, 
it  being  a  maxim,  *<QnandodeKctome8tp1ene 
probatum  pertecles  affirmantes,  non  est  admits 
tenda  contraria  probatio  per  testes  negantea." 
However,  the  defence  of^  aUU  ia  so  favourable  > 
that  it  has  been  admitted ;  but  then  it  must  be 
BO  qualified,  as  to  render  it  impossible  that  the 
paonel  could  be  guilty  of  the  crime  libelled ; 
Mack.  tit.  Exeulp.  sect.  %%.  In  this  case  it  is 
not,  and  cannot  be  pleaded,  to  exculpate  firom 
accession  to  all  the  criminal  acts,  but  only 
some  of  the  firrt*  Besides,  It  is  hardly  possi* 
ble  the  panoel  can  prove  aUbi  aufficieotly  in 
this  case :  Lamb's  bouse  is  but  150  yards  from 
the  prison-door  and  the  Purses,  where  it  is  li- 
belled ho  wasplttced  as  a  guard* 

Replied.  The  import  of  the  defence  is,  Thel 
be  was  none  of  the  original  promoters  of  the 
mob,  nor  with  them  horn  the  beginning:  and 
it  is  a  rnle,  tha^  even  in  a  rebellious  insurrec- 
tioi^  those  who  are  not  fonnd  to  have  been  with 
the  assembly  firom  the  beginning*  bnt  only  to 
have  suddenly  joined  them,  are  goilty  of  no 
greater o£|ence than  ariot,if  they  have  done 
DO  acts  of  violence ;  Hawkins,  c.  17,  sed.  96. 
The  notion,  that  no  defence  is  admissible  which 
is  contrary  to  the  libel,  was  long  ago  expfoded; 
nod  <*  it  were  contrary,  to  the  roleoof  law  and 
humanity,  to  giro  the  prerogativeof  probation, 
to  the  pursoer  sgainaf  apoorpanueiewimming 
for  bis  lifo;*'  die,  libel  does  not  specify  tk* 
precise  time  the  pannel  stood  at  the  Purses. 

Second  defence.  The  pannel  was  mortally 
drunk  at  the  time  libelled. 

Aos.  hi  dvil  queaiioosi.aS'  to  oontraol»and' 
deeds,  drunkenness  may  be  taken  into  eonsidei 
ration ;  not  m  crimes.    Were  it  othentise^&UI 


scope  would  ho  ffiven  to  osdimitdmi*}  but» 
by  law,  those  who  presume  to  Commit  teipitilr 
crimes  when  drunk,  must  sebmit  toicamtal 
punishmenls  when  sober.  Some  lawy era  Md 
drunkenness  to  be  an  agmvation  :  **  Peccnt 
dupliciter,.'*  Gail.  Qba.  EL  g;.  Obs.  lU>,aeot., 
S5.  And  all  agree,  that  **  Levis  et  modice 
ebrietas  nee  excnsat  necminuit  delictum.".  ' 
The  pannel  could  not  have  aoCedtho  part  he  did 
had  he  been  overpowered  with  Uqnor.  Hale, 
c.  4,  is  dearr  against  this  defence.  Mackenzie 
says,  he  never  fonnd  it  mstaiiMd  ;  and  that  in 
a  case  of  murder  it  was  repelled ;  Spott  against 
Douglas,  1067. 

Replied.  That  drunkenness,  exempts  from 
the  ordinary  punishment^  is  expnessly  laid  down 
in  L.  11,  sect  S,  ff.  De  Pcenis  \  L.  6,  sect.  7, 
ft  De  re  Af  ilit.  Mackenzie  gives  it  as  bisopi- 
nion,  that  on  account  of  pt,  inr  circoinstantial 
oases,  the  privv  council  should  mitigate  the 
punishment  ind  as  we  have  no  privy  council 
now,  the  Court  ought  to  take  it  into  considera-i 
tkin ;  though  while  theprivy  council  subsisted, 
thev  never  sustained  it,  even  to  the  effect  of 
mit^tiog  the  punhrbment  In  England  it  in 
allowed  to  be  proved,  and  goes  to  the  jury  with  ^ 
the  other  dreumstances,  as  in  Dammarie'e 
Case,  who  pleaded,  too,  that  he  was  accident- 
ally present  when  be  fell  in  with  the  mob.* 

March  19, 1737.    Tbe  Court  found,  <*  That 
time  and  pbice  libelled,  a  number  of  neopCe^ 
haviuff  unfawfullT,  riotously  and  tumuUnously.' 
assembled,  armed  wkE  duba,  and  other  war* 
like  or  offensive  weapons,  to  which  unlawful   v 
convocation  the  pannel  William  MaclauchUn^ 
armed  with  a  lochaber-axe»  or  other  offensive' 
weapon,  joined  himselr^   or  that  the  said  pan- 
nel was  aiding  or  assisting  in  all  or  any  or  the 
facts  libdled ;  or  his  being  art  and  part  tfaereofy 
relevant  to  infer  tbe  pains  of  law ; .  but  allowed 
the  pannel  to  adduce  what  evidence  be  could- 
with  respcjrt  to  hb  bebaviouf  at  the  time  the. 
fo|[^id  prunes  wore  libelled  to  have  been  com* 
n^ltted,  for  taking  off  tbe  circumstances  which  ^ 
should  be  brought  for  inferring  bis  being  guilty, 
or  aPt.ao4part,  of  tlie  crimes  libelled  ^  and  re^ 
polled  (he  haill  other  defoooes,"  &o. 


*  As  to  this,  see  vol.  15,  p.  604,  (Damme*. 
ree'^sCase),  and  pp.  797,  798,  of  tbe  present 
volume :  m  tbe  former  of  which  places!  ba^, 
agreeabfy  to  tbe  mention  in  Fielding's  book^' 
rmrred  to ;i£scbines  a  sentiment  upon  which. 
I  inserted  Fielding's  comment;   but  having, 
searched  for  such  a  passsge  in  .fischines,  untu 
I  fonnd  ^lyself  in  the  eircumstanco  whioh 
Fieidiof^  predicates  of  a  reader  who  should: 
search  p^  Milton  for  a  quotation  of  Mrs.  Wes»  ■ 
tern's  concerning  patience,  I  suspect-  that  for 
^^QKbioea  We  should  readfAsehytds^  and  tHht 
tlun  passage  iBlended  is 

'*  K4NV«rT|#t  fiWy  ;^a^««r  Ir*  fiWf  ft  Mr.'*     . 

For  other  oM  euthere  in' which  thesaihe  den-" 
timentioconm^  seci  S^hwHgtwunsui^s  4ditioM  of 
Atheevlii,  i|iiMobo«li;l«(  eb.  7,  Si  ^. 
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In  1788,  Ttonas  LiDBinur  abo  wattrMfor 
the  tune  offoioe.  and  found  Nm  GahTb 
tbeJuiy. 


jlQO.  The  Trials  of  Samuel  Goopere^  esq.  Matthew  Mahont, 
and  Chables  White,  for  the  Murder  of  Sir  Joha  Diaelcy 
Goodere,  bt  (Brother  to  the  said  Samuel  Goodere)  on  Board 
his  Majesty's  Ship  the  Ruby :  At  the  Sessions  of  Peace,  Oyer 
and  Terminer,  and  General  Gaol-Delivery,  held  in  and  for 
the  City  of  Bristol,  and  County  of  the  same  City,  in  the 
Guildhall  of  the  said  City;  before  the  Right  Worshipful 
Henry  Combe,  esq.  Mayor  of  the  said  City,  Michael  Foster, 
esq.  Serjeant  at  Law,  Recorder;  and  others  h»  Majesty's 
Justices  of  Gaol-Delivery.  Begun  on  Tuesday  the  17th  of 
March  1741,  and  continued  by  Adjournment  to  Thursday, 
the  S6th  of  the  same  Month.  Pubh'shed  with  the  Approba- 
tion of  Mr.  Recorder :  14  Geouge  IL  a.  d.  1741. 


On  Wednefday,  the  18th  of  March,  1741,  a 
hill  oT  indietment  wa«  (bond  by  the  grand  in- 
queit  for  the  dty  of  Briatol,  and  conoty  of  the 
aame  city,  against  Matthew  Mabony  and 
Sanuet  CkMdere,  for  the  murder  of  sir  John 
Dindey  Goodere;  when  Dr.  Middleton  (Mr. 
GooderO*i  physician)  acquainted  the  Court, 
That,  in  his  opmmn,  Mr.  Goodere  was,  throuffb 
hodily  indisposttion,  unable  to  undergo  the 
fatigue  of  his  trial..  But  belag  asked  by  Mr. 
Vernon  (of  counsel  for  the  king)  whether  the 
I^sonei's  healthVould  not  permit  him  to  be 
brought  into  court  and  plead  to  bis  indictment ; 
and  the  doctor  dedariag  his  opinion,  that  he 
ought  be  brought  up,  Mr.  Recorder  was 
pleased  to  order,  that  he  should  be  brought  up 
the  next  day,  in  order  to  plead  to  his  radict- 
mtet  Aocordingly,ooThursdaythel9tb,  Mr. 
Goodere  and  Matthew  Mabony  were  brought 
lo  the  bar ;  when  the  Court  proceeded  thus : 
CLof  Arraigns.  Matthew  Mabony,  hold 
up  thy  hand ;  Samuel  Goodere,  hoM  up  thy 
band  (which  they  sereralty  did).  You  stand 
indicted  by  the  names  of  Matthew  Mabony, 
late  of  the  parish  of  St.  Stephen  in  the  city  of 
Bristol,  and  county  of  the  same  city,  labourer; 
and  Samuel  Goodere,  late  of  the  same  parish, 
dtyand  county,  esq.*  for  that  yon,  not  having 

*  Itabould  seem  that  upon  the  death  of  sir 
John  Goodere  the  prisoner  became  a  barooci, 
and  if  h^  could  hav^  prored  that,  he  might  hare 
•uecessfully  pleaded  in  abatement  to  this  iodict- 
OMfit  See  Com.  Dig.  Abatement,  F.  19,  F. 
tS,  t5.  Indiotmem,  G.  1,  Hawkins  Fi.  Cr. 
book  S,  di.  SS,  sect.  105  rl  fcy.  chap.  S6,  aeot. 


the  fearjof  God  before  your  eytM,  bat  ben; 
mored  and  seduced  by  the  InattgatioD  of  m 
defil,  on  the  19th  day  of  January,  hitbel4iii 
year  of  the  reign  of  our  sovereign  lord  Georp 
the  8d,  by  the  grace  of  God,  of  Great-BritiiD, 
France,  and  Irdand,  king,  defender  of  the  iluth, 
and  so  forth  ;  with  force  and  arms,  tt  the 
parish  aforesaid,  in  the  dty  aforenid,  inf 
county  of  the  same  ditjr,  in  and  upon  open 
John  Dineley  Goodere^  in  the  peMeof  God, 
and  of  our  said  so? ereign  hird  the  kior ,  tfaes 
and  there  being,  feloniously,  Toluntsiiv,  tod 
of  your  malice  afbre-thougbt,  did  mtke  u 
assault;  and  that  you,  the  nfbresud  Mae- 
thew  Mahony,  a  certain  cord,  of  the  nloe  «f 
one  penny,  about  the  neck  of  the  su4  ar 
John  Dineley  Goodere,  then  and  there  iHou- 
onsly,  Tokintarily,  and  of  thy  mdtee  afore- 
thought, did  put  and  fasten ;  and  diif  70> 
the  aforesaid  Mattliew  Mahony,  witb  the  ooid 
aforesaid,  (by  you  the  aforesaid  Mattheir  Mt- 
hony,  so  about  the  neck  of  the  afbreasid  or 
John  Dineley  Goodere  pot  and  fastened)  (ha 
and  there  him  the  afhremid  sir  John  Diselef 
Goodere  felonioosi?,  Tolnntarily,  aod  of  joor 
malice  afore  •thought,  did  cboak  and  stnof^e; 
of  which  said  ch<Mdring  and  straogliog  of  bin 
theafbiesaid  sir  John  Dibeley  Goodere,  by  700 
the  aforesaid  Matthew  Mahony  in  ,inuiDer 
and  form  afbresaid  done  and  perpctnted,  be 
the  aforesaid  sir  John  Dineify  Goodeie  then 


70  ti  teq.  cb.  S5,    As  to  a  plea  m 

of  a  mianomerin  aauraaroe,  seeShakesiietff^ 

Case  aa  cited  in  the  Cast  of  LaysTi  tmth  ^' 

ia,p.l03. 
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•od  thcra  iwtuiUy  died:  And  that  yoa,  the 
aforesaid  Bamoel  CJoodere,  tbea  aad  there 
felooiouslj,  Toluiitarily,  and  of  (hy  malice 
afore- tbougbty  was  present,  aiding,  abettinj^, 
comforting,  and  maintaining  the  aforenid 
Matthew  liabony  in  manner  and  form  afore- 
said, fekmioasly,  ^olootariiy,  and  of  his  malice 
aforethought  the  aforesaid  sir  John  Dineley 
Goodere  to  kill  and  marder;  and  so  yon  tlie 
said  Matthew  Mahony,  and  Samuel  Goodere, 
in  manner  and  form  aforesaid,  the  aforesaid  sir 
John  Dineley  Goodere  then  and  there  feloni- 
oosly,  TdoBtarily,  and  of  yonr  malice  afore- 
thought did  kill  and  murder,  aoainst  the  peace 
of  our  said  sorereign  lord  the  king,  bis  crown 
and  dignity. 

CL  qJAtt,  How  sayest  tlioo,  Matthew  Ma- 
hony, art  thou  guilty  of  the  felony  and 
murder  whereof  thou  standest  indicted,  or  not 
guilty  ?—JlaAoiiy.    ^otguiUy. 

ClffArr.  Culpiit,  how  wilt  thoo  be  tried? 

Muktmy,    B^  God  and  my  Country. 

CLrfArr.  Cfod  send  thee  a  good  deKf  eranoe. 

CL  of  Arr»  How  aayest  thou,  Samuel 
Goodere,.  art  thou  guilty  of  the  fdony  and 
mmrdier  whereof  thou  standest  Indicted,  or  not 
Guilty  r 

Sa^md  Goodere.  Not  Guilty. 

CL  ofArr.  Culprit,  how  wilt  thou  be  tried  ? 

Samuel  Goodere,  By  God  and  my  oonntry. 

CL  ofArr,  God  send  thee  a  good  deliferanoe« 

Mr.  Venum.  Mr.  Recorder,  I  attend  as 
oounsel  for  the  king- on  this  mebmcholy  occa- 
non,  and  it  is  with  no  small  regret  and  eonoem 
]  at  any  time  act  in  this  station  against  my 
foUow-creatures,  when  under  ctrcomstanoss 
like  thoae  of  the  prisoners  at  the  bar ;  and 
aha  ratberi  as  knowing  it  almost  impossible  so 
to  act,  in  a  business  of  this  nature,  as  not  to 
be  thought  on  the  one  side  to  have  done  too 
nuiGh^and  on  the  other  too  little :  however, 
Sir,  1  shall,  in  the  course  of  this  prosecution, 
aodeavour  to  observe  that  mediocrity  which  is 
ever  inseparable  from  humane  minds ;  jind  if 
1  can  be  so  fortunate  as  to  conduct  myself 
to  the  aatisfactioo  of  yott»  Mr.  Recorder,  and 
tbe  Court,  1  shall  readilv  give  up  the  rest,  and 
content  m^fwlt*  with  the  thoughta  of  having 
aimed  at  ajust  discharge  of  my  duty. 

$ir«  the  prisoners,  Mr.  Goodere  and  Mahony 
Imve  thought  proper  to  plead  in  chief  to  their 
indictment,  aod  put  tbemaelves  upon  their 
trial  in  the  ordinary  course  of  bw;  andasfor 
PM  amy  be  judged  ftom  outward  appearance, 
Mr.  Goodere  seems  aUe  ewmgh  at  present  to 
take  his  trial  on  the  moils  or  demerita  of  his 
^aae:  and  if  so,  we  for  tlie  king  are  ready, 
pa  our  parts,  to  enter  npon  our  duty.  On 
the  ether  hand;  if,  in  the  Oftnion  of  that  learned 
gentleman  (Dr.  Middlelon),  Mr.  Goodere  is 
not  in  •  fit  oonditioB  (tfarongh  bodily  weaknem 
or  indisposition)  to  be  braoght  upon  his  trial, 
^Go«l  iiNbid  we  shoahl  be  for  {pressing  it  on 
milh  soch  eelerity»  as  la  preiudice  him  in 
jndkiof  ef hiadefenoe.  Bnt  thea,aa  we  wouM 
im  tmfK  Motlaraiinf  kit  triali  an     ' ' 


would  we  be  for  givmg  into  anv  aiTectcd  delay. 
1  therefore  hope,  Sir,  such  a  day  will  be  fixed 
for  the  coming-oo  of  this  business,  as  that  the 
sea-faring  part  of  our  witnesses,  whom  at 
present  public  justice  calts  for  abroad  as  vrell 
as  at  home,  may  be  dispatched  at  due  time 
for  the  other  necessary  service  of  their  king 
and  country. 

Mr.  Recorder.  1  think  we  ought  to  proceed 
to  the  trmT  immediately,  unless  cause  be  shewn 
to  the  contrary. 

Mr.  Fr^denckr  counsel  for  Mr.  Goodere* 
I  appeal,  Snr,  to  the  doctor,  whether  Mr.' 
Goodere's  case  and  drcnmstancm  will  at  pre- 
sent admit  of  itr 

Mr.  Recorder.  Lei,  Dr.  Middleton  be  awora. 

Dr.  Middleton  sworn. 

Mr.  Vernon.  Dr.  Middleton,  I  think,  flhr, 
you  have  attended  Mr.  Goodere  (the  prisoner 
at  the  bar)  during  tbe  coune  of  his  illness ;  wUi 
you  please  therefore  to  give  the  Court  an  ao^ 
count  of  lus  present  state  of  health  ? 

Dr.  Middleton.  Mr.  Goodere  has  been  my 
patient  for  some  lime  in  a  malignant  f<iver, 
which  left  him  last  Sunday  evening,  and  since 
that  time  he  has  been  growing  better,  and  on 
the  mending  hand;  in  his  fever  his  bead  wan 
very  much  disordered  (as  at  present  happeov 
to  be  the  case  of  many  that  are  seised  with 
this  epidemical  fever,  the  head  being  generally 
much  aflected  in  moat  of  them):  I  think  he 
will  not  be  able  to  bear  the  tat^pie  Cf  hie 
trial  at  present.  If  he  is  put  upon  hia  trial; 
it  will  be  an  bardahip. 

Mr.  Recorder.  K  the  case  be  so,  that  his 
head  is  disordered,  whereby  he  is  rendered 
less  capable  of  making  his  defence,  I  think  it- 
would  be  a  piece  of  inhumanity  not  to  pot  &lf 
his  trial.  What  if  we  adjourn  it  to  tlus  day 
seven-night? 

Mr.  Vernon.  I  am  heartily  glad  to  find  that 
Mr.  Goodere  is  on  the  mending  hand,  and  hope 
he  will  eontinue  to  mend ;  his  counsel  seems 


to  think  he  may  now  come  upon  hia  trial ; 
yet,  for  the  honour  of  Dr.  Middleton,  I  wouM 
not  prem  it  on  at  thia  juncture. 

Mr.  Recorder.  What  doth  Mr.  Goodere  hhov 
adf  say  to  itP 

Somud  Goodere.  1  hope  in  eight  or  nine  days 
to  be  better,  or  dead. 

Mr.  Recorder.  I  have  proposed  thia  day 
seven-night 

SoMuei  Goodere.   Whatever  yoa  please  I 

hmitto. 

Mr.  Kenioii.  Dr.  Middleton,  Sir,  aa  yo« 
are  known  to  be  a  gentleman  of  neat  honomr 
and  abilitiea,  we  may  mfoly  depend  npon  yeor 
aoooont ;  therefore  I  should  be  ghul  to  know^ 
how  soon  (humanly  apealong)  Mr.  Goodere^ 
bodily  health  may  admit  of  hia  taking  hia: 
triaL  1  know,  Sir,  you  are  a  gentlemad  that 
hae  a  great  regard  and  care  fiw  yonr  pstisnts. 

Dr.  Middleton.  1  shook)  rather  chooM  to  eK- 
eaed  ui  cam  than  foil  short  of  it 

Mr.  F«niS9.  But  it  ia  poariUa  to  bove  as 
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over  care:   Therefore,  Sir,  1  woaU  ask  yoa,^ 
wheltier,  upon  your  oeUi,  vou  do  not  tliink  be 
wMIJieable,  in  |M>iDfc  of  bcalUiy  to  take  bit  trial 
in  three  or  four  dajsf 

.  Dr.  Middieton.  The  captain  maj  put  him- 
aelf  on  his  trial  now,  if  be  pleaaea;  but  I  don't 
think  be  is  fit  tor  it,  upon  niv  oatb.  If  it  was 
left  to  me,  1  should  desire  the  whole  tinw  the 
Keoorder  has  meotiooed. 
.  Mr.  Fretkriek.  That  is,  to  this  day  seven* 
night ;  we  shall  not  be  able  to  attend  the  Court 
Qooner.  We  hope  the  trial  will  be  put  off  till 
libii  day  aeven -night  P 

Mr,  Recorder,  Letitheso. 

CL  of  Arr.  Matthe^  Mabony,  yon  stand 
charged  likewise  fipon  the  coroner^  inquest 
for  Aesame  felony  and  murder;  art, thou 
guilty  or  not  guilty  ? 

Matthew  Mahony,  Not  Guilty. 
,  Cl.<f  Arr.   ISanuel  Goodere,  yov  likewise 


Mr.  Recorder,  The  prisoners  may  withdraw, 

.  On  Tharsdny  the  S6th  of  Alarch,  the  Conrt 
met  acoerding  to  adjournment;  and,  being 
openedi  ^  prisoners  Matthew  Mabony  and 
Saiaoel  Goodera  were  brought  again  to  the 
bar ;  and  the  Court  proceeded  as  lollowa  ; 
Mr.   Skephurd^    oounael  for  the 


H^lr.  i^Mw/Mrtf,  oounael  for  the  prisoner 
Opodere.  Mr.  Recorder,  the  prisoner  Goodere 
iMeina  great  degree  hist  bis  hearing,  therefora 
deairaa  that  <  be  may  be  brought  nearer  the 
witnesses,  that  he  may  be  able  to  bear  what 
they  say. 

Mr.  keoohier.  Let  bim  come  nearer.  Ma- 
iMoy,  aie  yon  willing  to  come  forward  to  the 
har? 

Makomf.  Yes.  my  lord,  I  am  bard  of  bearing. 

Mr.  SMphari.   He  denrea  the  same  indiu* 


Mr.  Recorder*  If  he  desires  it,  let  him  oome 
forward  too. 

Mr.  Vernon,  Mr.  Recorder,  by  tbia  indoU 
genoe  being  moved  for  on  the  behalf  of  Ma- 
bony aa  w^  aa  Mr.  Goodere,  I  presume  these 
gentlemen  attend  aa  counsel  for  them  both,  if 
matter  of  law  should  arise. 

Mr.  Frederick.  No,  Sir,  I  do  not. 

Mr.  Skepkard.  No,  Sir,  1  do  iiot. 

CL  of  Arr.  Cryer,  niaike  a  prodimation  for 


Cnfcr.  Oyes,  Oyez,  Oyez ;  the  king>  nm* 
jcsty 's  jnitiees  strictly  chaii^e  and  command  all 
manner  of  persons  to  keep  silence,  upon  pain  of 
ilDprisonment. 

CL  ef  ^rr.  Yoa  Matthew  Mahony  and 
Sanuiel  Goodere*  now  priaonen  at  the  bar, 
these  Bsen  which  yoa  shall  bear  called,  and 
will  peraonaliy  appear,  are  to  pass  between  our 
■overeign  lord  the-  king  and  you,  upon  trial  of 
your  several  lives  and  deaths  ;  if  yoo,  or  either 
*  of  yott,  will  challenge  them,  or  any  of  them, 
yen  most  speak  onto  them  as  they  come  to  tfie 
Dook  to  beswom,  before  they  be  awom.  Cryer, 
keaa  Oye%  and  pall  the  petty  jnry« . 


Cryor.  Oyez;  you  good  men  that  are  is. 
nannelkMl  to  try  between  ooraovereigD  Mdw 
king  and  the  prisoners  at  the  bar,.aiitocr  t» 
your  names, and  save  your  fines. 

Mr.  Jircofider.  Prisoners,  yoa  have  eacbrf 
you  the  liberty  of  challenging  twenty  aftbi 
jurors,  without  shewing  cause:  Botyoansa 
now  declare,  whether  yoa  will  chaye&ge  » 
verally  or  not ;  for  i^yoo  do  not  joia  ia  yew 
challenges,  we  mnsttry  you  severally. 

Mahony,  I  leave  it  to  the  oaptau  to  cU* 


Tl\ 


'Li^Arr,  Christopher  Bromndge. 

Cryer,  Heappeara. 

CLffArr,  Mr.  Bromadge,  to  the  book. 

Cryer,  Christopher  Bromadge,  look  opai 
the  prisoners ;  yon  urisoners,  look  npoo  the 
juror;  You  shall  well  and  truly  try,  aodtm 
deliverance  make,  between  our  aovereigo  hri 
the  king  and  the  prisonersat  the  bcr,  wIhw 
yov  shall  have  in  cbaige,  and  a  Uoe  rer&el 
give,aocording  to  your  evidence:  So^pjoa 
God. 

And  the, same  oatb  w«a*adoitniatered  to  die 
rest,  (which  were  sworn)  and  their  aameisra 
asfoltow:  ChriatopberBroBMidge,  Isaac  find* 
ribb,  John  Metewetber,  Chnstopber  Uly, 
James  WiuiUe,  Joseph  Grarory,  Joho  fioolt, 
Isaac  Bannister,  sworn,  William  Eogind, 
(challenged)  Franda  BiUow,  (cfaallecgerf),  Wi). 
fiam  Jones,8amiiel  Page,  John  Perks,  Williaa 


Dyer»awom. 
CL  of  Arr. 


Cryer,  count  these. 


Christ  Bromadge, 
Isaac  Brodribb, 
John  Merewetber, 
Christopher  Lilly, 
James  Wimble, 
Joseph  Gregory, 

Cryer,  Twelve  good 


John  Scott, 
Isaac  Bannister, 
WiQiam  Jones, 
Samuel  Fsge, 
John  Perks, 
William  Dyer. 

and  true. 


to- 


tiemeo,  are  ye  all  sworn. 

CL  if  Arr.  Oryer,  make  pracfaunatioQ. 

Cryer.  Oyes,  Oyes,  Oyoi ;  ifaoyoseoi 
inform  the  kin|^a  majesty *sjastioea,  diekiBg^ 
aegeants,  the  king's  attorney  or  adveests,  k^ 
fore  tbia  inquest  be  taken  between  oorsovoe^ 
hurd  thekingand  tbepriaonera  at  tketar.of 
aay  tieaaon,  murder,  fehMy  or  ether  ■afc* 
meanour,  oommitled  or  done  by  the  priMsot 
at  the  bar,  or  either  of  them,  comsMb^Md 
yoa  shall  be  heari,  for  the  prisoners  tln^  ^^ 
the  bar,  upon  their  deliverance ;  and  sU  r* 


sons  beoad  by  lecagniaance  to  proaecBle  tall 
or  eitber  of  tfiem,  oome  forth,  and  prortcale, 


or  yoa  will  forftit  your . 
CI.  of  Air,  Matthew 


»y,ii«aoii*r 
holdeptbyUi 
upon  the  pnK 


Oentlemen  ofthe  jurv,  look  upon 

and  heavkeo  to  their  chai«e;  theyenwi  ■ 


dieted  by  the  nameoof  Matthew  fMaoB^M 
of  the  parish  of  St  Stephen  »  the  atf  <i 
Briatol,'iuid  counte  of  4be«anieoity,  la^^* 
and  Samoel  Qoedm,  Inieof  tbemeic^ 
city  and  ooonty,  eea.  far  theft  they  Bothivor 
{as  inrthe  indictment  before  aet  f^Y^^ 
iadiataieBt  tlMf  have  bgmi  totely  arraigM'i  ** 
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troio 


MMupoD  htf ^  sevenlly  pletfM  not  guilty ; 
Dd  for  tbeir  trials  have  put  themselYes  npoa 
loil  and  the  eouDtry,  wbicb  oountry  you  are : 
Tour  cbarse  b,  to  eo^oire  whether  they,  or 
ither  of  them,  be  guilty  ef  the  fekmy  and 
lortler  in  manoer  and  form  as  they  stand  io- 
icted,  or  uot  guilty.  If  you  find  them,  or 
itber  of  them,  guilty,  you  shall  enqaire  what 
oods  or  chatteia,  lands  or  tenemeots  they,  or 
ither  of  them,  had  at  the  time  of  the  felony 
ommitted,  or  at  any  time  since :  if  you  find 
liero,  or  either  of  them,  not  guilty,  you  shall  en- 
nire  whether  they,  or  either  of  them ,  fied  for  the 
ame :  If  you  find  that  they,  or  either  of  theid 
lid  fly  for  the  same,  yon  shaJi  enquire  of  their, 
•r  either  of  their  goods,  and  chattels,  as  if  you 
lad  found  them  or  either  of  them  guilty:  If 
rou  find  them,  or  either  of  them  not  guilty,  and 
bat  they  or  either  of  them  did  not  fly  for  the 
ttme,  say  so,  and  no  more ;  and  hear  your  eri- 
lence. 

Mr.  Vernon,  May  it  please  yon,  Mr.  Re- 
order, and  you  gentlemen  that  are  sworn- on 
his  jury,  I  am  counsel  for  the  king  against 
ibe  prisoners  at  the  bar,  who  stand  indicted  for 
he  murder  of  sir  John  Dineley  Goodere ;  they 
itand  also  charged  on  the  coroner's  inquest  with 
the  same  murder :  and  though  it  is  impossible 
Tor  human  nature  not  to  feel  some  emotions  of 
tenderness  at  so  affecting  a  sight  as  now  pre- 
lents  itself  at  the  bar;  yet,  gentlemen,  should 
the  guilt  of  this  black  and  frightful  murder  be 
fixed  upon  the  prisoners  (as  from  my  instruc- 
tions 1  fear  it  will)  pity  must  then  give  way  to 
liorror  and  astonishment  at  the  baseness  and 
Inrbarity  of  the  fact  and  circumstances :  and 
onr  sorrow  ought  to  be,  that  through  the  lenity 
Df  the  laws,  the  unnatural  author  and  contrirer 
of  so  shocking  a  piece  of  cruelty,  and  this  his 
brutal  accomplice  in  the  ruffianly  execution  of 
it,  should  be  to  share  the  common  fate  of  ordi- 
nary uiialelactors.  Gentlemen,  you  perceiTe 
it  is  laid  in  the  iudiotment  that  the  prisoner 
Mahony  strangled  the  deceased,  and  that  the 
prisoner  Goodere  was  present,  aiding  and  abetp 
ting  bins  in  that  barbarous  action,  and  so  in- 
volved in  the  same  guilt,  and  equally  a  princi- 
pal in  the  murder :  but,  gentlemen,  Mr.  Re- 
corder, I  believe,  will  tell  you,  that  the  only 
matter  for  your  enquiry  wOl  be,  whether  the 
prisoners  were  concurring  in  the  murder  of  the 
deceased,  and  present  at  the  strangling  of  him ; 
for  if  so,  whether  Mahony,  Mr.  Gw>dere,  or 
another  in  fact  strangled  him,  it  will  in  consi- 
deration of  law  he  the  same  thing,  and  the  act 
of  strangling  will  be  as  much  imputable  to  each 
of  tKem,  as  if  they  had  both  assisted  in  putting 
the  cord  about  the  neck  of  the  deceased,  and 
been  his  actual  executioners;  nor  will  it  be 
Bkaterial,  whether  they  strangled  him  with  a 
vope,  a  handkerchief,  or  their  bands,  so  the  kind 
of  death  be  proved.  And,  gentlemen,  as  to  the 
crime  set  forth  in  the  indictment,  L  bare  mat- 
ter, in  my  brief,  for  a  rery-  heavy  charge 
•gainst  both  the  prisoners,  but  dbunguished 
•g&iust  the  prisoner  Mr.  Goodere  with  this 
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black  ohanicteriatie,  that  he  was  brother  of  tbu 
deceased,  and,  as  such,  bound  by  the  ties  of 
blood  and  nature  to  have  preserved  bis  person 
from  violence ;  and  yet,  gentlemen,  I  am  afraid 
it  will  appear,  that  his  brother  died  by  bis  pro- 
curement, and  in  bis  presence,  which  is  the 
same,  in  effect,  as  if  he  had  perished  by  bin 
hand.  But  as  it  would  ill  become  me  to 
aggravate  in  a  case  of  this  nature,  I  shall 
only  state  to  you  the  most  material  passagee 
relating  to  the  murder  of  that  unfortunate  gen- 
tleman, and  leave  the  rest  to  come  from  the 
mouths  of  the  witnesses  themselves.  And, 
gentlemen,  (as  I  am  instructed)  there  had  been 
a  long  and  very  unhappy  difference  between  the 
deceased  sir  John  and  bis  brother  the  prisoner, 
owing  to  various  occasions :  and  amongst  othero, 
to  sir  John's  having  cut  off  the  entail  of  a  large 
estate  in  Worcestershire,  to  which  Mr.  Goodere 
.  (as  (he  next  remainder- man)  would  have  other- 
wise stood  intituled,  in  default  of  issue  of  sir 
John.  Gentlemen,  this  misunderstanding  by 
degrees  grew  to  an  inveterate  grudge  and  ha* 
tred  on  the  psirt  of  Mr.  Goodere ;  which  was 
so  rooted  in  his  heart,  that  it  at  length  worked 
him  into  a  formed  design  of  destroying  his  bro- 
ther, and  making  away  with  him  lit  all  hazards 
and  events.  The  great  difficulty  was,  how  to 
get  sir  John  into  bis  power,  for  be  generally 
travelled  armed ;  nor  was  it  easy  to  get  toge- 
ther a  set  of  fellows  so  base  and  desperate,  as 
to  join  with  him  in  the  carrying  off  his  brother. 
But,  unfortunately  for  the  deceased,  the  pri- 
soner, Mn  Goodere,  having  been  lately  ho- 
noured by  his  majesty  with  the  command  of 
the  Ruby  man  of  war,  happened,  in  January 
last,  to  lie  stationed  in  King-road  (as  much 
within  the  county  of  Bristol,  as  the  Guild-hall 
where  this  court  is  sitting.)  Sir  John  (who 
was  advanced  in  years,  and  very  ailing)  had,  it 
seems,  been  advised  to  come  to  Bath  for  the 
recovery  of  his  health :  and  having  occasion  to 
transact  affairs  of  consequence  at  Bristol  with 
Mr.  Jarrit  Smith,  Mt.  Goodere  took  this  oppor- 
tunity of  laying  a  snare  for  bis  brother's  lUe,  at 
you  will  find  by  the  event.  He  applies  to  Mr. 
Smith,  and  taking  notice  to  him  of  the  misun- 
derstanding between  himself  and  his  brother, 
pretends  a  sincere  desire  of  reconciliation,  and 
desires  Mr.  Smith,  if  possible,  to  make  up  the 
breach  between  them ;  and  Mr.  Smith  promised 
to  do  his  utmost  towards  effecting  a  reconcilia- 
tion, and  was  as  good  as  his  woni ;  for,  by  bis 
interest  and  persuasions,  he  at  length  prevailed 
upon  sir  John  to  see  and  be  reconciled  to  bis 
brother,  and  sir  John  having  appointed  Tuesday 
the  IStb  of  January  last  in  the  morning  for 
calling  on  Mr.  Smith  at  his  boose  in  Collie- 
Green,  Mr.  Smith  soon  made  bis  brother,  Mr, 
Goodere,  acquainted  therewith ;  and  no  sooner 
was  he  informed  of  it,  but  he  begun  to  take  his 
measures  for  the  executing  bis  wicked  scheme 
against  his  brother's  life.  For  on  Monday  (the 
day  before  sir  John  was  to  be  at  Mr.  Smith's) 
Mr.  Goodere,  with  the  other  prisoner  Mahony, 
(his  inseparable  agent  and  companwn  in  every 
stage^of  thii  fiital  business)  wen)  together  it 
$T 
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the  White  llart,  an  ale-house  near  the  foot  of 
'  the  College-Green,  in  the  ?iew  of,  and  almost 
opppsite  to  Mr.  Smith's,  in  order  t^  see  if  it  was 
a  fit  place  for  their  desperate  purpose:    and 
■findings  it  to  be  so,«  Mr.  Goodere  commended 
ibe  pleasantness  of  the  closet  over  the  porch, 
and  said  he  would  come  and  breakfast  there 
the  next  day.   And  accordingly  the  next  morn- 
in^  (which  was  Tuesday  the  IStb)  Mr.  Goodere, 
with  his  friend  Mahony,  and  a  gang  of  fellows 
belonging  to  the  privateer  called  Uie  Vernon, 
whom  they  had  hired  to  assist  them  in  the  way- 
Jay  ing  and  seizing  of  sir  John,  (but  whom,  one 
would  have  thought,  the  name  of  that  gallant 
•admiral  should  have  inspired  with  nobler  sen- 
timents) came  to  the  White  Hart,  where  har- 
jng  ordered  they  should  have  what  they  would 
call  for,  he  went<himself  to  breakfast  in  the 
closet  over  the  porch,  from  whence  he  had  a 
full  view  of  Mr.  Smith's  house,  whilst  the 
others  posted  themselves  below  on  the  look-out 
ibr  sir  John ;   and  it  was  not  long  before  he 
came  on  horseback  to  Mr.  Smith's  :   but  bis 
stay  was  very  short,  being  obliged  to  go  to 
Bath ;  however,  he  promised' Mr.  Smith  to  be 
in  Bristol  again  by  the  Sunday  following.    He 
was  seen  from  the  White  Hart  by  Mr.  Goodere 
and  his  spies  upon  the  watch;  buf  having  a 
servant,  and  ridjng  with  pistols,  they  did  not 
think  proper  to  attempt  the  seizing  of  him  then ; 
.but,  as  he  rode  down  the  hill  by  St.  Augustine's 
.back,  Mr.  Goodere  called  out  to  Mahony  in 
these  words,  *'  Look  at  him  well,  Mahony, 
and  watch  him,  but  tlon't  touch  him  now." 
And  in  fact,  gentlemen,  the  prisoners  and  their 
joompanions  followed  and  watched  sir  John  a 
considerable  way.    Afterivards  Mr.  Smith  ac- 
quainted the  prisoner  Mr.  Goodere.  that  his 
brother  was  to  be  with  him  on  the  Sunday  foi- 
Jowing ;  and  little  thinking,  that  an  interview 
between  brothers  could  be  of  ^  fatal  tendency, 
advised  him  to  be  in  the  way,  that  be  might 
bring  them  together :  which  advice  the  pri- 
soner observed  with  but  too  great  pottctoaiity, 
taking  care,  in  the  interim,  to  lay  such  a  train, 
as  that  it  should  he  hardly  possible  for  his  bro- 
ther  to  escape  falling  into  his  hands.    He  or- 
dered the  man  of  war's  barge  to  be  sent  up  for 
him  on  the  Sunday  ;  accordingly  it  came  up 
about  -S  or  3  that  afternoon ;  of  which  Mr. 
Goodere  being  informed  by  one  Williams  a 
midshipman,  whom  he  had  ordered  up  in  it,  he 
enquired  of  Williams,  if  he  knew  the  river,  and 
the  Brick-kilns  going  down  it  P   And  Williams 
telling  him  he  did,  Mr.  Goodere  ordered  him  to 
get  all  the  boat's  crew  together,  and  be  sure  to 
place  the  barge  at  the  Brick-kilns,  and  leave 
out  two  or  three  hands  to  look  after  the  bar^e, 
and  bring  all  the  rest  of  the  men  to  the  White 
Hart  ale-house,  and  wait  for  him  there,  for  he 
had  a  certain  person  cuming  on  board.  Accord- 
ingly, gentlemen,  Williams  and  roost  of  the 
barge- men  came  to  the  place  of  rendezvous  at 
the  White  Hart,  where  Mahony,  with  several  of 
,the  privateer's  men  (I  believe  all,  or  most  of  the 
same  gang  that  had  been  there  on  the  watch 
.Ike  Tuesday  before)  ware  also  met  by  Mr. 


Goodere's  orders  to  way*lay  and  seize  lir  Mp, 
and  stood  at  the  window  on  the  hnk-satfia 
order  to  watch  bis  coming  out  of  Mr.  Snitk^ 
Thus  the  ambuscade  berag  laid,  the  priMMr 
Mr.  Goodere  goes  to  BIr.  Smith's  about  tkiti 
in  the  afkemoon  (the  hour  at  which  sir  Join 
had  appointed  to  be  there ;)  he  went  diifcdj 
towards  his  brother  sir  John,  and  kissed  \m 
(what  kind  of  kiss  it  was,  will  best  appesr  bj 
the  sequel,)  and  observed  to  him  with  an  oot* 
ward  shew  of  satisfaction,  that  he  looked  a 
better  health  than  he  had  formerly  done.  Mr. 
Smith  was  so  good  to  drink  fiieodibip  and  it- 
conciliation  b^ween  the  two  brotbeis :  Mr. 
Goodere  pledged  it  in  a  ^tass  of  wine,  wbieb  bs 
drank  to  his  brother  sir  John ;  and  sir  Joha 
(being  under  a  regimen)  offered  to  pledge  hiii 
in  water,  little  thinking  his  brother  designedlo 
end  their  differenoes,  by  putting  an  end  to  bii 
life.  But  that,  gentlemen,  you'll  soon  see  »» 
the  sole  end  he  had  in  view;  for  sir  Jobs  ii 
about  half  an  hour  taking  his  leave,  Nr. 
Goodere  was  following  him :  Mr.  Smith  step! 
Mr.  Goodere,  saying,  '<  I  think  t  have  dent 
great  things  for  you."  Says  Mr.  Goodov, 
(•  By  God,  this  won't  do;"  and  iramediitel; 
followed  his  brother :  and  meeting  sone  of  tin 
saik>rs  whom  he  had  posted  at  the  White  Hut, 
says  to  them,  *<  Is  he  ivady  P"  and  being  »• 
swered,  "  Yes,"  he  bid  them  make  bttli. 
Alahony,  and  the  other  fellows  who  were  so 
the  look-out  at  the  White  Hart,  seeing  sir  Job 
go  down  St.  Augustine's  Bank,  immediateij 
rushed  out,  and  (as  they  had  been  ordered  I7 
Mr.  Goodere)  seized  sir  John  as  their  pmoocr. 
Just  then  Mr.  Goodere  himself  was  cooie  op, 
and  had  joined  his  companions,  sod  shewed 
himself  their  ringleader:  for  (according la dj 
instructions)  he  gave  them  positive  ordeti  to 
carry  sir  John  on  board  the  oaige,  and  Ibn 
but  too  exactly  observed  the  word  of  commni 
They  hurried  on  sir  John  with  the  utmost  tIo- 
lence  and  precipitation,  forcing  him  aloiur,  ud 
even  striking  him  in  the  pil^eooe  of  his  bro- 
ther, and  (as  the  Romans  used  to  do  their  m* 
lefactors)  dragged  him  through  the  poblicwsj. 
The  poor  onuirtunate  creature  made  repestn 
outcries  of  murder,  that  be  was  mined  tod  on- 
done,  for  his  brother  was  going  to  take  any 
his  life.  He  made  what  resistance  be  coolJ, 
and  called  aloud  for  help,  but  all  was  to  m 
purpose.  Several  persons  indeed  foUowd 
them,  and  asked  what  was  the  matter?  Bat 
they  were  answered  by  Mr.  Goodere  and  fail 
associates,  that  the  person  Ihev  were  bsoliof 
along  was  a  murderer,  had  killed  a  mao,  and 
was^oing  to  be  tried  for  his  life.  TbeoKst 
of  this  ruffianly  crew  being  armed  (it  warn] 
with  bludgeons  and  truncheons,  obliged  t^ 
people  who  came  about  to  keep  off,  boldiagBP 
their  sticks  at  them,  and  threatniagtoboa 
them  d6wn.  Gentlemen,  when  tbe^  bad  thn 
forced  air  John  towards  the  end  of  the  rop^ 
walk,  Mr.  Goodere  (who  all  along  bore  ^ 
company,  and  animated  them  a^  they  psisn 
along)  bid  them  make  more  dispateli.  and  sieni 
their  .pace.     Acoordiogly  they  Mb  op  <* 
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John,  and  earned  bim  by  naia  force  a  consi* 
(lermble  wav,  then  set  him  down  agaio,  and 
poshed  and  hauled  bim  aloD^,  till  llbey  had 
f^ot  him  to  the  slip  (opposite  to  the  Kind's 
bead).  -  Sir  John  cried  out,  **  Save  me,  save  me, 
for  they  ve  goin^  to  murder  me.''    There  tbe 
h^rge  came  up,  and  the  prisoner  Mr.  Goodere 
bad  bia  brother  forced  on   board,   and  with 
Mabony  and  the  rest  went  also  into  the  barge. 
Sir  John  then  called  out,  **  For  God's  sake  run 
to  Mr.  Smith,  and  tell  him  I  am  goio^  to  be 
murdered,  or  I  am  an  "Outdone  man."    And 
crying^  out  that  bis  name  was  ^Dineley,  Mr. 
Goodere  stopt  his  mouth  with  bis  hand,  to 
prevent  his  telling  his  other  name :  And  though 
sir  John  was  in  an  ill  state  of  health,  yet  bis 
bard-hearted  brother  forcibly  took  his  cloak 
from  off  his.  back,  and  put  it  upon  himself: 
And  having  thus  got  him  into  bis  power,  he 
ordered  the  men  to  row  off,  telling  his  brother, 
that  now  he  had  got  him  into  his  custody,  be 
would  take  care  of  bim,  and  prevent  his  making 
awmy  with  his  estate.    But.  gentlsmen,  in  fact, 
•Q  little  did  bethink  himself  concerned  in  what 
sir  John  did  with  the  estate,  that  be  was  of 
opinion,  no  act  of  sir  John's  could  affect  it 
longer  than  his  life  ;  and  that  it  must  neces- 
sarily devolve  to  biro  (as  the  next  in  remainder) 
on  his  brother's  dying  without  issue.    And  this, 
frentlemen,  be  declared  to  Mr.  Smith  but  a  few 
daya  before.    And  indeed  his  brother  at  once 
saw  what  kind  of  prevention  it  was  he  meant ; 
**  I  know,  says  he  to  Mr.  Goodere,  (soon  after 
his  being  forced  into  tbe  barge)  you  intend  to 
murder  me  this  night,  and  therefore  you  may 
as  well  do  it  now,  as  carry  roe  down."    Poor 
gentleman,  his  heart  misgave  him,  that  the  de- 
sign of  this  base  and  daring  outrage  was  to 
make  the  ship  bis  prison,  one  of  his  cabbins  bis 
slaughter-house,  and  the  sea  his  grave,  and 
therefore  be  made  it  his  choice  to  be  thrown 
overboard  in  tbe  river  (where  his  body  might  be 
found)  rather  than  buried  in  the  ocean.    The 
prisoner  Goodere  denied,  indeed,  be  bad  any 
such  desigti,  but  yet  could  not  refrain  from  the 
usual  exhortation  to  dying  persons,  that  he 
would  have  him  make  his  peace  with  God.    At 
tbe  Reddifft  the  privateer's  men  were  set  on 
shore;  and  1  think  about  seven  in  the  evening 
the  bfljge  reached  tbe  Ruby  man  of  war,  then 
in  Kinff-rofd.    Mr.  Goodere  had  in  their  pas- 
sage talked  of  bleeding  and  purging  his  brother 
tobriDg  him  to  his  senses,  pretending  he  was 
a  madman ;  for  be  knew  very  well  that  very 
few  of  his  own  men  would  have  assisted  bim 
in  such  an  enterprize,  had  they  not  been  nnder 
a  belief  that  bis  brother  was  r^ly  mad.    And 
to  keep  up  such  a  notion,  as  soon  as  be  had  got 
bim  on  board  tbe  Ruby,  he  hurried  bim  down 
what,  I  think,  they  call  the  gangway,  into  the 
purser's  cabbin,  making  an  apology,  that  he 
bad  brought  a  jnad  fellow  there;  then  ordered 
two  bolts  to  bo  clapt  on  the  cabbin -door,  for 
tbe  making  bis  prison  more  secure,  which  was 
accordingly  done.    And  now  having  made  his 
brother  a  prisoner,  his  next  step  wa^  to  destroy 
kirn.    Ha  took  Jiahooy.  wiUi  him  into  his  owg 


cabbin,  and  there  the  cruel  means  of  murder* 
ing  bis  brother  was  concerted  between  them. 
They  agreed  to  strangle  him ;  and  engaged  one 
White  (who  is  hereafter  to  stand  to  the  justica 
of  his  country)  to  assist  them  in  tbe  bptcbery; 
1  should  have  told  you,  gentlemen,  that  it  is 
usual  in  ships  of  war  to  place  a  centinel  over 
persons  under  arrest ;  and  accordingly  one  was 
placed  by  Mr.  Gdodere's  orders,  with  a  drawa 
ciitlas  in  bis  hand  at  the  door  of  the  cabbin 
where  sir  John  was  confined.  This  centinel, 
about  twelve  at  night,  was  relieved  by  ona 
Bucbannan.  It  was  impossible  for  the  pri- 
soners to  put  their  wicked  design  in  execution^ 
whilst  tliis  Buchannau  remained  at  the  cabbin 
door  ;  so,  to  remove  that  obstacle,  Mr.  Goodero 
(after  having  been  in  close  conference  with 
Mabony  and  White)  comes  down  to  the 
purser's  cabbin,  takes  the  collas  from  Bucban- 
nan, and  orders  him  on  deck,  posting  himself  at 
the  door  of  the  purser's  cabbiu,  with  the  drawn 
*«utlas  in  his  hand.  I  shall  open  none  of  the 
circumstances  disclosed  by  Mabony  in  his  con- 
fession, as  being  no  evidence  against  Mj» 
Goodere,  but  it  will  be  made  appear  to  you  m 
proof,  that  Mabony  and  White  came  to  the 
purser's  cabbin  whilst  Mr.  Goodere  stood  posted 
at  the  door  of  it;  that  they  were  let  into  the 
purser's  cabbin  by  Mr.  Goodere  himself.  Ma- 
bony in  particular  was  seen  by  one  Macguinesa 
(who  kept  watch  m  the  gun-room)  to  go  into 
the  purser's  cabbin,  Mr.  Goodere  at  the  same 
time  standing  centinel  at  the  door  of  it,  and 
waving  his  ciitlas  at  Macguiness,  to  make  him 
keep  back.  He  did  so  ;  but  Mr.  Goodere  waved 
the  cutlas  at  him  a  second  time,  and  bid  him 
keep  back.  Then,  gentlemen,  it  was  that  Mr, 
*  Goodere  and  his  two  accomplices  effected  tho 
cruel  murder  of  bis  unfortunate  brother.  Ma*- 
bony  was  heard  to  bid  him  not  stir  for  his  life  ; 
and  then  in  conjunction  wiih  White,  whilst  Mr. 
Goodere  stood  watch  for  them  at  the  cabbin 
door  (which  Mr.  Recorder  will  tell  you  was  the^ 
same  as  being  actually  within  it)  fell  on  thia 
unhappy  gentleman  as  he  lav  in  the  cabbin: 
And  one  of  ihem  having  half  throttled  him 
with  his  bands,  they  put  a  rope  about  his  neck, 
and  at  length  strangled  him.  Great  were  his 
agonies,  and  long  and  painful  the  conflict  be- 
tween life  and  death.  He  straggled  violently* 
and  kicked  against  tbe  cabbin,  crying  out  se* 
veral  times  very  loud,  "  Murder!  must  I  die! 
Help,  for  God^s  sake ;  save  my  life,  here  ara 
twenty  guineas,  take  it :"  For  be  well  knew 
they  were  strangling  bim  by  his  brother's 
orders,  and  therJbre  offered  them  a  bribe  toi 
spare  bis  life ;  but  the  ruffians  were  relentless 
and  inexorable.  Tbe  ship's  cooper  (one  Jones) 
and  his  wife,  lying  in  the  adjoining  cabbin, 
heard  bis  dyiqg  out-cries,  and  the  noise  occa- 
sioned by  his  kicking ;  his  cries  too  were  beard 
by  others  far  beyond  tbe  cabbin  door.  Natursi 
at  length  gave  way,  and  he  expired  under  theso 
cruelties.  Then  Mabony  called  for  a  liffbt, 
that  they  might  have  all  tbe  evidence  of  tbeur 
eye-sight  that  sir  John  was  actually  dead ;  and 
(which  is  a  abodupg  circaiBitAiica  m  tba  case) 


Mr.  Goodere  himself  handed  them  in  the  candle 
4n  that  occasion.  Buchannan  perceiviogf  the 
light  disappear,  uras  coming  to  aim  with  an- 
other; but  Mr.  Goodere  waved  his  catlas  at 
him  to  ^tand  off-  Such,  ^tleroen,  was  the 
fatal  conclusion  of  this  tragical  business.  IVhat 
was  seen  by  the  coope^  and  his  wife  after  the 
candle's  being  handed  in,  with  regard  to 
rifling  the  deceased,  I  choose  shall  come  from 
their  own  months.  The  murder  being  thus  ef- 
fected, Mr.  Goodere  locked  the  door,  and  with- 
drew to  his  own  cabbin ;  Mabonv  and  White 
were,  by  his  order,  put  aboard  the  yawl,  and 
■ent  to  Bristol.  They  did  not  fly  the  city, 
gentlemen,  depending  that  their  fellow -mur- 
derer would  8ome<how  smother  this  deed  of 
darkness,  and  take  carf  of  their  security  for  the 
iake  of  his  own :  But  Divine  Providence  or- 
dered otherwise.  The  honest  cooper,  though 
he  durst  not  give  the  alarm  whilst  the  murder 
was  committing,  for  fear  of  sharing  the  same 
fete  with  sir  John,  yet  as  soon  as  he  could  with 
safety,  made  a  discovery  of  the  whole  that  be 
bad  heard  and  seen.  It  was  concluded  Mr. 
Goodere  had  made  away  with  his  brother, 
which  too  evidently  appeared  on  the  cooper's 
forcing  open  the  purser's  cabbin  door  where  sir 
John  lay  murdered,  and  thereupon  the  cooper 
had  the  resolution  to  seize  the  murderer,  who 
<«mained  on  board  (though  his  captain).  He 
pretended  innocence ;  and  when  brought  by 
Warrant  before  Mr.  Mayor,  and  other  of  the 
city  magbtrates,  publicly  declared;  he  did  not 
tlien  know  that  his  brother  was  murdered,  and 
went  so  far  as  to  deny  his  having  had  any 
hand  in  either  the  seizing,  detaining,  or  mur- 
dering him.  But,  gentlemen,  if  my  instruc- 
tions dent  mislead  me,  we  shall  fix  the  thing  at 
least  as  strongly  upon  Mr.  Goodere  as  Mahony , 
and  more  stronp^ly  upon  them  both  than  I  am 
willing  to  open  it.  We  shall  therefore  call  our 
witnesses,  and,  upon  the  whole  of  the  evidence 
on  both  sides,  appeal  to  YOur  judgments,  and 
to  your  consciences,  whether  both  the  prisoners, 
by  the  parts  they  bore  in  this  horrid  action, 
bave  not  forfeited  their  lives  to  the  justice  of 
their  country  as  accomplices  in  guilt,  and  prin- 
dpale  in  the  murder  of  the  antbrtunate  sir  John 
Bineley  Goodere. 

Mr.  Shephard,  Mr.  Recorder,  1  beg  leave, 
before  the  witnesses  are  examined,  to  say,  that 
were  are  a  great  many  circumstances  in  the 
«ase  laid  before  this  cotirt,  and  I  don't  know 
bow  material  it  may  beforjtbe  witnesses  to  with- 
draw, and  not  be  in  the  hearing  of  each  other 
during  the  time  of  examination ;  1  submit  it  to 
yon,  as  is  nsnally  done  in  cases  of  this  nature, 
whether  it  ought  not  to  be  done  in  this  case, 
where  it  appears  from  the  gentleman'^  own 
opening,  there  are  variety  of  circumstances.  I 
doubt  not,  8iv,  but  that  yon  will  see  equal  jus- 
tice done  between  the  king  and  the  prisoner. 

Mr.  Recorder.  It  cannot  be  insisted  on  as  a 
natter  of  ri^ht,  that  the  witnesses  be  examined 
trpart ;  but  it  is  generally  so  ordered,  if  it  is  de- 
aired;  I  hope,  Sir,  you  will  observe  too,  that 
the  prisoner  hath  no  right  to  be  heard  by  ooun- 
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•el,  unless  in  mattera  of  bw.    If  any  web 
matter  arise,  I  shall  be  ready  to  hear  yon. 

Mr.  Vernon,  If  Mr.  Shephard  moves  tUm 
a  matter  of  right,  1  would  jast  reaind  him  of 
what  lord  chief  justice  Treby  says  in  Peter 
Cook's  trial,*  that  it  is  not  of  necessty  tkat  tin 
witnesses  should  be  examined  apart  at  the  it- 
stance  of  the  prisoner,  though  an  bdotgeaoi 
generally  granted.  Sir,  the  crown,  peAafis, 
has  aright  to  such  examination,  botaotika 
prisoner.  We  have  a  great  number  of  wit* 
nesses,  all  of  whom  att^  here  on  the  poUie 
service  (and  some  of  them  persona  of  Bgnre;) 
and  it  would,  I  doubt,  be  casting  a  sort  «f 
blemish  on  their  credit  to  examine  them  spait. 
Could  that  gentleman  shew  the  least  gtimoer- 
ing  of  suspicion  as  to  the  fairness  of  our  wit- 
nesses, they  ought  in  justice  to  withdraw ;  bat 
as  they  are  free  from  the  least  impotatioa  is 
that  respect,  I  see  not  why  they  should  h 
incommoded,  and  hope  he  will  not  cootesA 
for  it. 

Mr.  Shephard.  I  own  it  is  not  of  neodritj 
that  the  witnesses  be  examined  apart  in  ftvov 
of  the  prisoners,  nor  do  I  intend  to  tbrow  aay 
imputation  on  the  witnesses ;  but  by  Hr.  Tcr* 
non's  opening,  some  of  them  appear  to  be  wit* 
nesses  who  were  concerned  in  taldng  awav  Ibe 
deceased  gentleman  to  the  ship,  and  all  tbfie, 
I  suppose,  are  intended  to  he  called  as  wit- 
nesses. I  own  it  is  a  matter  of  indolgeoop,  | 
and  I  dare  say.  Sir,  that  you  will  indolge  • 
prisoner,  in  these  unfortunate  circumstaDoo, 
the  benefit  of  making  the  best  defence  beeaA. 

Mr.  Recorder.  Let  the  witnesses  witbdiaw. 
Officers,  clear  the  way. 

Mr.  Vernon*  We  hope.  Sir,  it  is  notiateaded 
that  all  our  witnesses  in  general  should  witb* 
draw  without  distinction. 

Mr.  Jarrit  Smith.  (Solicitor  for  the  proseca- 
tion.)  We  desire  there  may  be  a  room  forosr 
wimesses,  where  they  shall  be  together,  or  I 
may  \we  half  my  witnesses.  I  am  mjrself  • 
witness,  Mr.  Recorder,  most  I  withdraw? 

Mr.  Recorder,  No,  you  shall  not  go  out-* 
Who  do  you  call  first,  Mr.  Vernon  f 

Mf.  Vernon.  Cryer,  call  Thomas  Cbaoibtf' 
lajn,  esq.  [Mr.  Chamberlayn  sworn.]  1  tfaink, 
Sir,  you  have  been  for  some  time  aoqouBttd 
with  Mr.  Goodere,  the  unhappy  gentleniBai 
the  bar. 

Chamberlayn,  A  late  acquaintance. 

Mr.  Vernon.  Pray,  Sir,  will  you  givcMafr 
count  to  Mr.  Recorder  and  the  jury,  wlietber 
Mr.  Goodere,  at  any  time,  and  when,  desind 
your  interposition  with  Mr.  Jarrit  Soiidi  to 
bring  about  a  reconciliation  between  bin  la' 
his  brother  sir  John  Dineley  Goodere? 

Chamberlayn,  Yes,  Sir,  he  did.  The  op- 
tain  applied  to  me  to  go  to  Mr.  Smith  to  inter- 
pose for  bira  with  sir  John ;  and  I  did  applf* 

Mr.  Vernon.  Prayi  Sir,  bow  long  was  it  bfr 
fore  this  unhappy  affair  happened  ? 

Chamberlaynt  About  three  weeks,  I  bdiere* 


♦  See  Tol.  13,  p.  34«.    Sec  iaa  Vanghtf'* 
Case,  vok  13,  p.49i. 


Mr.  Smith,  will  you  ffi 

hm  busi 


ivean 
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Mr.  Vernon.  And  did  Mr.  Smith  midertake 
tljat  good  •  natared  office  ? 

Ckamberiayn.  Mr.  Smith  sud,  he  should  be 
ready  to  do  it,  and  promised  me  to  do  aU  be 
-vould  in  the  affair. 

Mr.  Venum,  Wheu  you  applied  to  Mr. 
Bmitli,  were  you  alone,  or  was  Mr.  Goodere 
^vrtth  you  ? 

Chamberlayn,  I  went  first  alon^ ;  afterwards 
captain  Goodere  went  with  me  to  Mr.  Smithes 
liofise. 

Mr.  Vernon,  What  was  the  occasion  of  your 
^oing  to  Mr.  Smith's  ? 

Chamberlayn,  To  iotreat  him  to  use  his 
^ood  offices  to  g^et  a  recondliation  between  sir 
John  and  the  captain. 

Mr.  Vernon,  oe  pleased,  Sir,  tote]!  us  what 
passed  on  that  occasion,  and  whether  Mr. 
Croodere  acquainted  Mr.  Smith  with  the  nature 
«f  the  misunderstanding  between  him  and  his 
lirother  ? 

Chamberlayn.  Yes,  Sir  ;  that  they  had  both 
1)een  at  law  a  great  while,  and  spent  a  great 
deal  of  money,  and  therefore  Mr.  Goodere  was 
fining  to  have  Mr.  Jarrit  Smith  to  reconcile 
the  matter  between  them,  to  prevent  the  rum 
of  the  family,  and  many  more  such  expres- 
sions as  these. 

Mr.  Jarrit  Smith  sworn. 

Mr.  Vernon, 
account  of  what  you  know  of  this 
ness? 

Smith.  Some  few  weeks  before  this  mur- 
der happened,  Mr.  Chamberlayn  applied  to 
me,  and  told  me,  that  Mr.  Goodere  (the  pri- 
soner at  the  bar)  desired  that  I  would  use 
my  utmost  endeavour  with  sir  John  Dineley 
Goodere  to  be  friends  and  reconciled  with  Mr. 
Goodere,  and  that  I  would  suffer  him  to  bring 
Mr.  Goodere  to  my  house.  I  told  him,  I  often 
beard  sir  John  say,  that  there  had  been  warm 
disputes  between  them,  but  would  make  use  of 
all  my  endeavours  to  reconcile  them,  and  that 
it  was  pity  they  should  live  in  hatred,  as  they 
were  the  only  two  brothers.  Some  time  after, 
Mr.  Chamberlayn  brought  Mr.  Goodere  to  my 
house,  where  they  staid  about  a  quarter  of  an 
hour,  when  Mr.  Goodere  gave  me  thanks  for 
the  promise  I  had  made  to  Mr.  Chamberlayn, 
and  be  then  desired  I  would  do  all  1  could  to 
promote  a  reconciliation.  I  told  him,  I  should 
oe  glad  to  be  a  happy  instrument  of  that  sort ; 
and  that  the  first  time  1  saw  sir  John  I  would 
•peak  to  him  on  the  affair,  and  endeavour  to 
prevail  on  him  to  meet  Mr.  Goodere.  The 
captain  said.  If  anv  man  in  England  could  do 
It,  I  could.  I  toldf  him,  1  hoped  to  succeed. 
Mr.  Chamberlayn  and  Mr.  Goodere  went 
away.  Some  little  time  after  they  were  gone, 
I  saw  sir  John,  and  told  him,  that  Mr.  Goodere 
had  applied  to  me  to  do  all  1  could  to  reconcile 
them.  Sir  John  seemed  to  speak  much  against 
it  at  first,  and  thought  it  would  be  to  no  pur- 
pose ;  for  that  he  had  been  a  real  friend  to  the 
captain,  who  had  used  him  very  ill ;  but  at 
last  ha  wu  pleased  to  pass  a  compliment  on 
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ne,  and  said,  I  cannot  refuse  yoo  any  thio^f 
^u  ask  of  me.  He  then  mentioned  several 
things  the  captain  had  said ;  and  in  particular 
told  me,  that  at  the  death  of  sir  Edward 
Goodere  his  father,  Mr.  Goodere  the  prisoner 
had  placed  several  persons  in  the  house  whera 
sir  Edward  lay  dead,  in  onler  to  do  him  soma 
mischief,  and  be  apprehended  to  take  away  hia 
Ufe. 

Mr.  Shephard.  I  must  submit  it  to  thA 
Court,  that  what  sir  John  said  at  that  time  is 
not  matter  of  eridence. 

Mr.  Recorder.  It  is  not  evidence,  but  p^* 
haps  it  is  introductory  to  something  Mr.  Smith 
has  further  to  say :  if  it  be  not,  it  should  not 
have  been  mentioned. 

Smith.  And  that  he  had  endeavoured  fa 
set  aside  a  common  recovery,  and  made  strong 
application  to  the  Court  of  Common  Plesis  tor 
that  purpose. 

Mr.  Shephard.  Whether  this  be  evidence,  I 
insist  upon  it  in  point  of  law  that  it  ia  not,  and 
it  may  have  an  effect  on  the  jury. 

Mr.  Recorder.  I  will  take  notice  to  the  jury 
what  is  not  evidence.    Go  on,  Mr.  Smith. 

Smith.  After  sir  John  had  repeated  several 
stories  of  this  sort,  he  concluded  at  last  (as  I 
told  you  before)  and  why,  Mr.  Smith,  if  you 
ask  it  of  me,  I  can't  refuse.  I  saw  Mr.  Good- 
ere soon  after,  and  told  him,  1  had  seen  sif 
John,  and  talked  with  him,  and  he  was  pleased 
to  tell  me,  that  he  wonid  see  him,  and  bid  ma 
contrive  a  convenient  place  to  brine  them  to- 
gether. I  told  Mr.  Goodere  about  the  attenmt 
to  set  aside  the  recovery.  I  wonder,  said  Mr. 
Goodere,  he  should  mention  any  thing  of  that, 
for  I  can  set  it  aside  when  I  please.  I  told 
him,  I  thought  he  could  not ;  for,  said  I,  1 
have  had  a  ^od  opinion  on  it,  and  am  to  lend  a 
large  sum  of  money  upon  the  Worcestershire 
estate.  He  said,  1  wonder  that  any  body  wiH 
lend  him  money  upon  that  estate ;  1  am  next 
in  remainder,  and  they  will  run  a  risk  of  losing 
thdr  money,  I  do  assure  you  ;  and  he  cannot 
borrow  a  shilling  on  it  without  my  consent : 
but  if  my  brother  was  reconciled,  then,  if  wa 
wanted  money,  we  might  do  it  together,  for  ha 
cannot  secure  it  alone.  He  told  roe,  that  ha 
should  take  it  as  a  great  favour,  if  I  could  fix  a 
time  as  soon  as  I  could  to  bring  them  together. 
Soon  after  I  saw  sir  John,  and  he  told  me  ha 
was  very  deaf,  and  was  advised  to  go  to  Bath, 
and  then  appointed  to  be  with  me  on  Tuesday 
the  Jdth  of  January  last  in  the  mormn|^,  when 
be  would  talk  with  me  about  the  busmess  of 
advancing  the  money  on  his  estate.  After  this 
1  saw  Mr.  Goodere,  aqd  told  him  that  I  had 
seen  his  brother ;  that  he  was  to  be  with  me  on 
Tuesday  the  13th  of  January  last,  and  desired 
him  to  be  in  the  way,  for  sir  John  was  always 
very  punctual  to  his  appouitmeat ;  and  if  ba« 
siness  or  any  thing  happened  to  prevent  hhn, 
he  always  sent  me  a  letter.  Mr.  Goodere 
thanked  me,  and  told  ma  he  would  be  in  the 
way ;  and  on  the  Tuesday  morning  sir  John 
came  to  me  on  horseback  Justaligbted,  and  cama 
into  my  office,    laskedbiiBtositdowDiWbick 
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be  refused,  saviog  hit  bead  was  bftd ;  thai  he 
must  go  for  Baib»  having  been  adTised  to  go 
there  for  some  time,  and  then  be  did  not  doubt 
but  be  should  be  belter.  I  told  sir  John,  that 
his  brother  knew  he  was  to  be  in  town,  therefore 
hoped  he  would  sit  down  a  little,  for  that  I  bad 
promised  him  to  bring  them  together.  He  said, 
I  can't  now ;  but  you  shall  see  me  again  soon, 
and  then  I  may  do  it.  I  asked  him,  When 
shall  I  see  you  again,  to  finish  the  business  you 
and  I  are  upon,  the  writings  are  read^,  name 
your  own  time,  Ibe  money  will  be  paid  ?  He 
appointed  to  be  with  me  on  Monday  morning  to 
settle  that  business  ;  and  said,  I  shall  come  to 
town  the  Saturday  or  Sunday  before,  and  when 
1  come  1  will  let  you  know  it :  he  then  mounted 
his  horse  and  rid  off.  Shortly  after  (as  I  was. 
going  to  the  Telzey)  at,  or  under  Blind-gate,  I 
met  Mr.  Goodere,  and  told  him  I  was  glad  to 
aee  him,  and  that  his  brother  had  been  in  town. 
He  said,  he  had  seen  him,  and  thought  he 
/  looked  better  than  he  used  to  do.  I  told  Mr. 
Goodere,  that  his  brother  had  appointed  to  be 
with  me  Monday  morning  next  on  business, 
and  I  expected  him  to  be  in  town  either  the 
\  Saturday  or  Sunday  before.  I  then  had  many 
compliments  from  Mr.  Goodere,  and  he  said, 
how  good  it  would  be  to  make  up  tbe  matter 
betwecQ  him  and  his  brother.  I  heard  nothing 
of  sir  John  being  in  town  till  Sunday  the  18th 
of  January  last  m  the  morning,  when  he  sent 
me  a  letter  to  let  me  know  that  he  came  to 
town  the  night  before,  and  would  be  glad  to 
call  o|M>n  me  at  any  time  I  would  appomt.  I 
■ent  him  for  answer,  that  I  was  to  dine  from 
home,  but  would  return,  and  be  at  home  at  three 
o*dock  that  afternoon.  And  as  I  was  passing 
by,  1  stoptthe  coach  at  captain  Goodere^s  lodg- 
ings in  Princes-street.  I  asked  if  be  was  at 
home  ?  Found  him  alone,  and  then  shewed 
him  sir  John's  letter.  He  read  it,  and  asked 
tbe  time  I  appointed.  I  told  him  three  o'clock 
that  afternoon.  Said  he,  I  think  my  brother 
writes  better  than  he  used  to  do.  1  said,  Mr. 
Goodere,  I  think  it  would  be  best  for  you  to  be 
accidentally  on  purpose  at  that  time  at  my 
house.  No,  says  he,  I  don't  think  that  will 
he  so  well,  I  think  it  would  be  better  for  you  to 
•end  for  me.  I  returned  to  my  bouse,  and  my 
aerrant  told  me  that  sir  John  had  called,  and 
that  he  would  be  here  again  presently.  Whilst 
my  servant  was  telling  this,  sir  John  came  in  ; 
1  took  him  by  the  hand,  and  asked  him  how 
he  did  ?  I  thank  God,  says  he,  I  am  some- 
thing better ;  and  after  I  have  settled  this  affair 
witli  you,  I  will  go  to  B\th  for  some  time,  and 
then,  I  hope,  I  shall  be  better,  i  said,  captain 
Goodere  is  waiting,  1  beg  you  will  give  me 
leave  to  send  for  him ;  you  know  you  said  you 
would  sea  him.  With  all  my  heart,  says  sir 
John,  1  know  I  gave  you  leave.  I  then  sent 
down  a  servant  to  captain  Goodere's  lodgings, 
to  let  him  know  that  sir  John  was  with  me,  and 
desired  him  to  come  up.  The  servant  return - 
od,^  and  said.  Here  is  captain  Goodere ;  on 
which  1  said,  sir  John,  please  to  give  me  leave 
to  iBtrodaci  your  brother.    He  gar*  me  leave : 


captain  Goodere  came  in,  went  direellj  and 
kissed  him  as  heartily  as  ever  I  had  seen  aaj 
two  persons  who  bad  real  affection  one  wr 
tlie  other.  I  desired  them  to  sit  down.  Sir 
John  sate  on  one  side  of  tbe  fire,  and  cap- 
tain  Goodere  on  tbe  other,  and  I  satebctwees 
them.  1  called  for  a  taUe  and  a  bottle  tf 
wine,  and  filling  a  full  fflass,  I  said,  air  Johsi 
give  me  leav^  to  drink  love  and  fricodsbip. 
Ay,  with  all  my  heart,  says  sir  John ;  1 
don't  drink  wine,  nothing  but  water;  not^ 
withstanding,  I  wish  love  and  4He&dibipL 
Captain  Goodere  filled  a  hamper,  aod  pledged 
it,  spoke  to  his  brother,  and  drank  love  uA 
friendship,  with  his  brother's  health.  We 
sate  some  time,  all  seemed  well,  and  I  tbongbt 
1  could  have  reconciled  them.  The  covh  lyinif 
out  of  the  bottle,  captain  Goodere  takes  bj» 
the  cork  in  his  hand,  put  it  into  tbe  noKXith  k 
tbe  bottle,  and  struck  it  in  very  hard.^  1  tbes 
said,  though  sir  John  will  not  drink  wioe,  yM 
and  I  will.  No,  says  captain  Goodere,  1  vifl 
drink  water  too,  if  1  drink  any  more :  and  there 
was  no  more  drank.  After  they  had  talked  se> 
feral  things  (particulariy  captain  Goodere  «* 
the  pleasantness  of  the  situation  oflfae-estateia 
Herefordshire,  and  goodness  of  tbe  land)  is 
a  very  pleasant  and  friendly  way,  sir  Jofao 
rose  np,  and  said,  Mr.  Smith,  what  time  wooM 
yoQ  have  me  be  with  you  to  morrow  moroiogf 
I  appointed  nine  o'clock.  He  said.  Brother, 
1  wish  you  well ;  then  said  to  me,  I  wili  be 
with  you  half  an  hour  before.  Sir  John  weol 
down  the  steps;  the  captain  was  following;  I 
stopt  him,  and  said.  Pray  don't  go,  captain,  let 
you  and  I  drink  a  glass  of  wine.  No  more 
now,  I  thank  you.  Sir,  said  he.  I  think,  sii<l 
1, 1  have  done  great  things  for  yoo.  He  paused 
a  little,  and  said,  By  God,  it  will  not  do;  and 
in  a  very  short  time  the  captain  went  veiy 
nimbly  cfown  the  steps.  1  followed  him  to  the 
door,  and  observed  him  to  go  after  sir  John 
down  the  hill ;  and  before  he  tamed  tbe  chorcb* 
yard  wall,  to  be  oat  of  my  sigb^  I  obserred 
some  sailors  come  oat  of  the  While-hart  ale- 
house, within  view  of  my  door,  and  they  raa 
np  to  captain  Goodere.  I  heanl  him  say.  Is 
he  ceady  ?  (f  thought  he  meant  tbe  boat)  tbcy 
said.  Yes.  He  bid  them  make  baste.  Tbeo 
they  ran  very  fast  towards  tbe  lower-grees, 
one  of  them  having  a  bottle  in  bis  band;  cap* 
tain  Goodere  went  very  fast  down  the  bill,  aod 
had  it  not  been  by  mere  accident  I  shouU  have 
followed  him,  (but  some  people  think  it  vu 
well  I  did  not)  for  I  promised  niy  wife  to  retnni 
to  the  house  where  we  dined  in  vtaeenVsqosR^ 
where  1  went  soon  after. 

Mr.  Recorder.  Mr.  Smith,  did  they  all  gti 
toward  the  lower  green  ? 

Smith,  No,  Sir ;  bat  some  towards  the  botti 
on  St.  Augustin's  back.  Sir  John  went  that 
way,  and  captain  Goodere  followed  him ;  but 
the  men  who  came  out  of  the  alehoose  weat 
towards  the  lower  green  some  of  them.  Abosl 
5  o'clock  in  the  evening,  as  1  was  lidiog  op 
the  hill  towards  the  College-green,  I  obsmed 
a  soldier  looked  hard  at  me  mto  the  coacb,  si 
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f  be  had  flomethiiig  to  say,  and  seemed  te  be 
n  a  GonfmioD.  I  walked  into  tbe  court,  the 
poldier  with  me,  and  tben  he  said,  I  am  in- 
formed,  Sir,  your  name  is  Mr.  Jarrit  Smith. 
Ves,  says  I,  it  is.  (What  I  am  now  going  to 
say,  Mr.  Recorder,  is  what  the  soldier  told 
me.)  He  toldjne,  that  as  he  was  drinking 
irith  a  friend  at  the  King's  Head  ale-house  at 
the  Uroe-kilns,  he  heard  a  noise,  and  ran  out 
lo  see  what  was  the  matter,  when  he  saw  a 
person  dressed  (as  he  described)  like  sir  John's 
dress. 

Mr.  Vernon.  Pray  J  Sir,  how  was  sir  John 
dressed? 

Smith.  Sir  John  was  dressed  in  black  clothes, 
he  had  a  ruffled  «birt  on,  a  scarlet  cloak,  a 
black  velvet  cap  (for  the  sake  of  keeping  his 
ears  warm)  and  a  broad-brhnmed  bat  flapping. 
He  described  this  exactly,  and  told  me  like- 
wise, that  the  captain  of  tbe  man  of  war  and 
his  crew  had  got  the  person  into  custody,  and 
by  force  bad  pot  hhn  on  board  the  man  of 
war's  barffe  or  boat  lying  near  the  Slip,  by  the 
King's  Head  ;  that  the  gentleman  cried  out, 
For  God's  sake,  if  you  have  any  pity  or  com- 
passion npoB  an  unfortunate  man,  go  to  Mr. 
Jarrit  Smith,  and  tell  him  how  I  am  used :  and 
that  the  captain  bearing  him  cry  out,  slopt  his 
month  with  his  hand. 

Mr.  Recorder,  What  did.  the  soldier  desire 
of  you? 

Smith.  The  soldierdesired  me  to  enquire  into 
it,  for  that  be  did  not  know  the  intention  of 
taking  oflTa  gentleman  in  that  way. 

Mr.  Recorder,  Did  yon  do  any  thing  on  that 
request  of  tbe  soldier? 

Smith,  Yes,  Sir;  it  immediately  occurred 
to  me,  that  sir  John,  when  he  left  my  house, 
toM  me  that  he  was  going  to  his  lodgings.  I 
went  to  bis  lodgings,  (which  was  at  one  Mr. 
Berrow's  near  the  mintj  I  there  asked  for  him, 
and  related  tbe  story  I  had  heard ;  they  told 
me  they  had  not  seen  him  since  he  went  to  my 
bsuse. 

Mr.  Vernon,  Mr.  Smith,  Sir,  will  you  in- 
form UB  by  what  name  the  unfortunate  gentle- 
man (you  are  speaking  of)  was  eommonly 
called. 

Smith.  Sir  John  Dineley  Goodere ;  his  mo- 
ther vras  a  Dineley,  and  there  came  a  ^eat 
estate  from  her  side  to  him,  which  occasioned 
bis  being  called  bv  the  name  of  Dineley. 

Mr.  Vernon,  \Vhensir  John  went  from  year 
bouse  on  Tuesdav,  was  he  aloncj  or  haa  be 
any  attendants  with  him  ? 

Smith.  Sir  John  was  well  guarded ;  he  had 
pistols,  and  I  think  bis  servant  had  pistols  also. 
Mr.  Vernon,  I  think  you  told  Us  hot  now, 
that  sir  John  was  to  be  with  you  on  the  Sun- 
day; prsjT,  when  did  you  fet  Mr.  Goodere 
know  it,  Sir? 

Smith,  i  met  captain  Goodere  that  very  day 
tt  Blind- gate,  and  told  him  of  it ;  and  he  said, 
be  had  met  his  brother  himself. 

Mr.  Vernon,  Pray,  Sir,  did  Mr.  Goodere  tell 
yon,  to  whom  tbe  estata  would  go  on  sir 
John's  death?  - 


Smith,  Yes,  be  has  oflen  said  be  was  the 
next  remainder  man,  and  that  the  estate  would 
come  to  himself  on  bis  brother's  death. 

Mr.  Recorder,  Well,  Mr.  Goodere,  yoa 
have  beard  what  Mr.  Smith  haib  said,  have 
you  any  questions  to  ask  him  ? 

Mr.  Shephard,  Mr.  Recorder,  what  1  have  to 
ask  of  you,  with  submission,  m  behalf  of  Mr. 
Goodere,  is,  that  you  will  indulge  counsel  to 
put  his  questions  for  him  to  the  Court,  and 
that  the  Court  will  then  be  pleased  to  put  them 
for  him  to  the  witnesses.  It  is  every  day's 
practice  at  the  courts  of  Westminster,  Old 
bailey,  and  in  the  circuit. 

Mr.  Vernon.  This,  1  apprehend,  is  a  matter 
purely  in  the  discretion  of  tbe  Court,  and  what 
can  neither  in  this  or  any  other'  court  of  cri- 
minal jnstice  be  demanded  as  a  right.  Tbe 
judges,  1  apprehend,  act  as  tliey  see  fit  on 
these  occasions,  and  few  of  them  (as  far  as  I 
have  observed)  walk  by  one  and  the  same  rule 
in  this  particular :  some  have  gone  so  far,  at 
to  give  leave  for  counsel  to  examine  and  cross- 
examine  witnesses ;  others  have  bid  the  counsel 
propose  their  questions  to  the  Court;  and 
others  a<;ain  hare  directed  that  the  prisoner 
should  put  his  own  questions :  the  method  of 
practice  in  this  point,  is  very  variable  and  un- 
certain ;  but  this  we  certainly  know,  that  by 
the  settled  rule  of  law  the  prisoner  is  allowed 
no  other  cbunsel  but  the  Court  in  matters  of 
fact,  and  ought  either  to  ask  his  own  questions 
of  the  witnesses,  or  else  propose  them  himself 
to  the  Court.  I  have  one  more  question  to 
ask  of  Mr.  Smith  before  we  part  witn  him. 

Sir,  I  think  you  were  present  when  Mr. 
Goodere  wait  brought  to  Bristol,  after  his  bro- 
ther's being  killed ;  I'd  be  glad  to  know  whe- 
ther you  then  heard  him  say  any  thing,  and 
what,  concerning  this  foul  business  ? 

Smith,  I  was  present  when  Mr.  Goodere  was 
brought  to  Bristol  after  this  murder  happened, 
when  he  was  asked  (before  the  justices^  about 
the  seizing,  detaining  and  murdering  sir  John 
Dineley ;  and  he  then  directly  answered,  tbaf 
ho  did  not  know  that  his  brother  was  mur-* 
deredordead.  He  was  then  asked  in  rela- 
tion to  the  manner  of  seizing  him,  and  carr^- 
ing  him  away ;  be  said  he  knew  nothing  ot  it 
till  be  came  to  tbe  boat,  and  when  he  came 
there  be  saw  bis  brother  in  the  boat;  but  ha 
did  not  know  that  his  brother  bad  beeu  used  at 
that  rate. 

Mr.  Shephard,  Mr.  Smith,  Sir,  you  are 
speaking  about  sir  John ;  by  what  name  did 
yon  commonly  call  him  ? 

Smith.  Sir  John  Dineley  Goodere. 

Mr.  Recorder,  Mr.  Goodere,  have  you  any 
questions  to  ask  Mr.  Smith  ? 

Samuel  Goodere,  Yes,  Sir.  Mr.  Smith,  I 
ask  you  what  sir  John  Dineley 's  business  was 
with  you,  and  how  mpcb  money  were  you  to 
advance  ? 

Smith.  Five  thousand  pounds.  Sir ;  and  I  told- 
him  that  1  was  satisfied  that  it  was  a  good  title. 

Samuel  Goodere,  I  ask  you,  if  yon  kusw 
him  to  be  a  knight  and  baronet  ? 
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Smith.  I  can't  tell ;  I  nevor  law  the  ktten 
patent. 

Samuel  Goodere,  Can't  yoa  teii  how  yoa 
•tyled  him  in  the  writings  P 

Mr.  Vernon >  I  am  very  loth  to  iotermpt 
Mr.  Goodere,  hut  must  submit  it,  Sir,  that  this 
question  is  extremely  improper,  because  per- 
sonal knowledge  is  by  no  means  legal  evi- 
dence of  his  brother's  having  been  a  uironet ; 
for  baronetage  must  be  derived  from  letters 
patent:  neither  can  I  see,  Sir,  (with  great 
submission)  bow  it  would  be  at  all  material  in. 
this  case,  whether  the  deceased  was  a  baronet, 
or  not  By  the  indictment  the  prisoners  stand 
charged  with  the  murder  of  one  sir  John 
Dineiey  Goodere,  and  the  witness  Mr.  Smith 

E roves  that  the  party  whom  we  shall  shew  to 
ave  been  murdered,  commonly  went  by  that 
name. 

Mr.  Sfiephard.  With  great  submission,  Mr. 
Recorder,  I  think  it  a  very  material  question 
in  point  of  law  ;  upon  the  face  of  the  indict- 
ment it  appears,  that  he  is'descril>ed  by  the 
name  of  su-  John  Dineley  Goodere ;  in  a  de- 
claration for  the  king,  the  party  ought  to  be 
aet  forth  with  bis  additions  and  titles,  the  per- 
sons committing  the  fact,  as  well  as  the  person 
on  whom  it  was  committed :  the  deceased  b 
described  by  the  name  of  sir  John  Dine]ey 
Goodere,  and  if  he  was  a  baronet  by  patent, 
it  is  not  bis  title,  and  it  amounts  to  the  same 
as  if  they  had  mistaken  the  Christian  name ; 
if  the  deceased  was  a  baronet,  then  he  is  im- 
properly described,  and  then  the  prisoners 
can't  be  found  guilty  on  this  indictment.  The 
question  before  you.  Sir,  is,  whether  thb 
question  was  proper  to  be  asked  the  witness? 

Mr.  Recorder.  Can  1  presume  him  to  have 
been  a  baronet,  or  can  I  admit  of  parole  evi* 
dence  to  prove  him  so  ? 

Mr.  Vernon,  Mr.  Recorder,  I  beg  leave  to 
be  heard  in  answer  to  this  observation  of  Mr. 
Shephard's,  which  I  apprehend  to  be  one  of 
the  most  extraordinary  I  ever  heard  from  a 
gentleman  of  the  long  robe,  and  am  bold  to 
say,  the  learned  gentleman  who  made  it  (if  in 
earnest),  is  much  mistaken  in  it,  and  in  the 
doctrine  he  hath  advanced  concerning  it. 
With  great  deference  to  your  judgment.  Sir, 
1  speak  it,  his  objection  (if  I  apprehend  it 
rififhtly)  is,  that  the  person  mentioned  in  the 
inilictaient  to  have  been  murdered,  is  there 
described  by  the  name  of  sir  John  Dineley 
Gooilere  only,  and  that  by  the  evidence  it  ap- 
pears the  person  murdered  was  sir  John 
j)ineley  Goodere  baronet ;  and  he  would  from 
thence  mfer,  that  there  is  a  mistake  in  the  de- 
scriptioo  of  the  person  murdered,  aad  a  va- 
riance between  the  indictment  and  the  evi- 
*  dence.  Our  baronets,  it  is  well  known,  are  but 
of  modem  institution,  and  their  creation  by 
patent  from  the  king,  as  the  fountain  of  ho- 
nour; and  whoever  reads  lord  Coke's  12th 
report,  will  find  it  to  have  been  resolved,  at  a 
learned  conference  m  the  time  of  James  the 
first,  that  the  king  conid  erect  such  a  dignity 
by  patent  descendable  to  the  heirs  male  of  the 


body,  as  a  fee  oooditiooal  and  forfataiUe  (or 
felony. — But  that  where  a  baronet  is  isiir- 
dered,  it  is  necessary  to  set  forth  his  name  (ov 
more  properly  title  of  dignity)  in  the  ixidici- 
ment,  1  must  take  the  liberty  to  deny :  tU 
difference,  which  I  apprehend  has  bera  tl- 
ways  taken  and  allowed,  is  beCwcc«i  the  is- 
dictee,  or  person  charged  by  the  indtctrnfin 
with  committing  the  offence,  apd  the  penoo 
on  whom  the  offence  is  laid  therctn  to  bdve 
been  committed.  'Tis  indispataMy  fnie,  tbat 
the  indictee's  addition  (whether  of  title  cr 
otlierwise)  roust  be  set  forth  in  the  iDdictmeot; 
but  what  is  the  reason  ?  Why,  because  it  u 
expressly  so  required  by  the  statute  of  the  l«t 
of  Henry  the  5th,  which  directs,  that  ukMci-. 
ments  and  writs  where  process  of  outlawry  s 
awardable,  the  estate,  degree  or  mysta^  « 
the  defendant  shall  be  superadded  to  his  name; 
to  prevent  troubling  one  person -for  another. 
But,  Sir,  with  great  submission,  that  statole 
was  never  taken  to  extend' to  any  other  but  tk 
defendant.  All  the  law  requires,  as  to  the 
person  on  whom  the  offence  is  laid  to  hart 
been  committed,  is  a  convenient  oertaiotyiB 
the  description  of  him  ;  and  saraly  a  descri^ 
tion  by  the  right  Christian  and  samame  ii 
such,  and  sufficient  to  ascertain  the  persaa 
murdered,  especially  where  it  does  not  appear 
there  was  any  other  of  the  same  Dame,  la 
the  indictment  against  Coke  and  Woodburoc 
on  the  Coventry  act,*  for  disfiguring  Mr. 
Coke's  brother-in-law  Mr.  Crisne,  and  nbics 
was  settled  with  great  advice,  the  person  db- 
figured  is  described  as  here,  one  EdwaH 
Crispe  only ;  aad  all  the  modern  preccde&ti 
of  indictments  at  the  Old  Bailey  are  silent,  as 
to  the  addition  of  the  person  on  whom  tb< 
offence  is  said  to  be  committed ;  and  it  is  cpt- 
tainly  best  and  safest  to  omit  it.  Lord  C«kc 
in  his  first  Institute  lays  it  down,  that  a  persaa 
may  have  divers  surnames,  and  that  a  porchait 
by  either  of  them  is  sufficient,  and  yet  hot 
one  of  them  is  bis  true  name ;  which  sben 
the  law  is  not  so  over-curions  in  the  manscr 
of  describing  nersons :  and,  if  I  mistake  oat, 
it  has  been  held  that  even  tlie  indictee  hionelf 
can  take  no  advantage  of  a  mistake  of  h» 
surname,  if  his  Christian  nante  he  right^aiid 
he  be  otherwise  described  with  conveBisBt 
certainty.  Besides,  Sir,  this  is  begging  die 
question ;  for  it  does  not  appear  in  proof  that 
the  deceased  was  a  baronet,  he  micbt  fot 
aught  appears  judicially  to  the  Cooit  bars 
been  iNiptized  by  the  name  of  Sir  John.  Ba* 
ronetage  as  a  patent- dignity  we  know  ii 
matter  of  record,  which  is  a  thing  proveaUs 
only  by  itself;  tberelbre  if  they  wcNild  hive 
taken  any  advantage  of  it,  they  should  hats 
had  the  letters  patent  of  creation,  or  ana* 
emplification  of  them,  at  least  en  poigni  (al 
the  law  terms  it)  ready  to  produce  in  court : 
and  for  an  authority  in  point.  Sir,  1  l»cg  Nvt 
just  to  mention  the  case  of  sir  Richard  Grahoiet' 

*  See  their  Case,  vol.  16,  p.  54. 
f  Sec  his  Casci  vol.  13,  p.  fiiS* 
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itular  lord  Praeton) ;  be  was  indicted  as  a 
immooer,  and  objected  that  be  was  a  lord, 
ad  as  such  triable  by  bis  peers.  But  lord 
tiief  jastice  Holt,  and  otbers  then  |)reseot. 
squainted  him  they  could  take  no  judicial 
otice  of  bis  being  a  lord  (though  they  tbem- 
*\wes  called  him  so  out  of  coortesv  when  they 
^ke  to  him)  unless  he  producedf  the  patent 
r  creation,  ^x  a  copy  of  its  inrollment,  be- 
iuse  matter  of  record ;  so  his  objection  ?a* 
isbed,  and  so  I  hupe  will  this  gentlemai^'s. 
tad  we  called  the  deceased  in  the  indictment 
r  John  Dineley  Goodere  baronet,  then.  Sir, 
'e  should  probably  have  been  tuld,  that  we 
ad  failed  in  proof  of  the  identity  of  the  person, 
»r  that  the  baronettage  was  in  its  creation 
anexed  to,  and  made  a  concoinilant  on  the 
atentee's  surname  of  Goodere,  and  waited 
nly  on  that  name;  and  that  the  deceased, 
nnsidered  as  a  baronet,  was  not  of  the  mater- 
al  name,  of  Dineley,  and  so  upon  the  matter 
0  such  person  as  sir  John  Dineley  Goodere 
arooet  ever  in.rerum  natura. 

Mr.  Shepftard.  Mr.  Recorder,  Mr.  Vernon 
lys  it  does  not  appear  that  sir  John  Dineley 
ras  a  baronet,  and  that  we  ought  to  produce 
le  letters  patent  to  shew  him  such ;  I  think 
;  a  pretty  bard  objection,  (considering  that  by 
iw  a  prisoner  cannot  look  into  his  indictment, 
or  have  a  copjj  of  it,  in  order  to  be  advised 
bereon.  Here  it  comes  out  only  on  hearing 
lie  indictment  read,  and  the  person  killed  is 
berein  described  by  the  name  of  sir  John 
)ioeley  Goodere  only,  without  adding  the  title 
aronet ;  so  tliat  it  was  im|>06sible  for  us  to  btf 
repared  with  the  letters  patent,  or  with  any 
vidence  of  bis  being  a  naronet ;  therefore 
lumbly  hope  we  are  proper  in  asking  this  qttes- 
lon  of  the  witness  Mr.  Smith,  w^ho  was  so 
ODversant  with  the  deceased  gentleman,  had 
be  perusal  of  his  writings,  all  his  title  deeds 
ly  before  bim,  so  that  he  cannot  but  know 
iie  certainty  of  his  title  and  degree. 

AJr.  Mecarder,  It  is  a  great  mistake  to  say, 
bat  it  is  necessary  tn  set  forth  in  the  indict- 
oeot  the  addition  of  the  person  on  whom  i\\^ 
iTeoce  is  supposed  to  be  committed;  tlie  law 
equires  no  such  thin^,  and  the  prisoners  su^er 
10  manner  of  inconvenience  by  leaving  out  the 
ilditioD ;  because  on  this  indictment  if  they 
hould  happen  to  be  acquitted,  or  should  be 
!oavicted  of  l^omicide  under  the  degree  of 
Durder,  they  may  plead  that  acquittal  or  con- 
ictioain  bar  of  a  second  prosecution  for  the 
ame  fact,  with  an  averment  that  the  party 
Dentioned  in  both  indictments,  though  under 
lifferent  descriptions,  was  one  and  the  same 
>ersoQ :  it  is  sufficient  that  the  deceased  is  de- 
cribed  by  bis  Christian  name,  and  the  surname 
»y  which  he  was  commonly  called.*  The 
[oestion  proposed  to  the  witness  is  improper ; 
or  it  is  not  at  all  material  in  the  present  case, 
vbether  sir  John';  was  a  baronet,  or  no.  1 
vould  not  dctiy  the  prisoners  any  advantage 

*  See   Leach's   Hawkins's  £W  of  the 
-rown,  book  2,  c.  25,  S.  72. 
VOL.  XVII. 


Ibey  are  by  law  intitled  to,  but  I  cannot  admit 
of  evidence  which  can  serve  only  to  amuse. 
Mr.  Goodere,  have  you  any  more  questions  to 
ask  this  witness?  Mahony,  have  you  any  ques- 
tions to  ask?    [Both  silent] 

Morrii  Hobbs  sworn. 

Mr.  Vernon.  Mr.Hobbs,  I  think  you  are  the 
bindlord  of  the  White- Hart  alehouse. 

HobU,  Yes,  Sir. 

Mr.  Vernon,  Pray,  whereabout  is  the  house? 

Hohhi.  Over-agaiustSt.  Augustine's  church* 

Mr.  Vemmi.  Can  you  see  Mr.  Jarrit  Smith's 
house  from  the  window  of  your's  ? 

Eobhs,   Yes,  Sir,  very  plain. 

Mr.  Vernon,  I  presume  you  are  not  unac- 
quainted with  the  prisoners'  faces  ? 

Hobhs,  I  have  seen  the  prisoners  seven\l 
times.  , 

Mr.  Vernon,  I  would  not  lead  you  in  your 
evidence,  but  would  be  glad  you'd  give  an  ac- 
couut  to  Mr.  Recorder,  and  the  jury,  whethev 
Mr.  Goodere  (the  gentleman  at  the  bar)  ap^ieU 
to  you  about  coming  to  your  house ;  i^'  so^ 
pray  tell  us  when  it  was,  and  upon  what  occi|« 
sioo  ? 

Hobhs.  The  12ih  of  January  (which  was  on 
Monday)  captain  Goodere  and  Mahony  came  to 
my  house  ;  captain  Goodere  asked  my  wife. 
Have  you  good  ale  here  ?  She  said.  Yes;  he 
abio  asked.  What  place  have  you  over-head  ? 
I  answered,  A  closet,  a  place  where  gentlemea 
usually  sit  to  look  out.  Will  you  please  to  let 
me  see  it,  says  hef  Yes,  Sir,  said  1.  1  went 
up  to  shew  it,  he  and  Mahony  went  up ;  the 
captain  said  it  was  a  ver^  fine  prospect  of  tb0 
town ;  he  asked  for  a  pmt  of  ale,  1  drawed  it, 
and  he  gave  it  to  Mahony,  he  drank  it :  ami 
then  the  captain  naked  my  wife,  whether  he 
might  have  a  dish  of  coffee  made  to-morrow 
morning?  Sir,  said  she,  it  k  a  thing  I  don't 
make  ^se  of  ip  my  way  ;  but,  if  you  please,  I 
will  get  it  for  you.  Then  he  told  her,  be  would 
be  therq  (o-mprrow  mnmiog  by.  about  nine 
o'clock.    Maliopy  was  hy  then. 

Mr.  Vernon,  Did  jf  eu  bear  this  discourse 
pass  between  your  wiie  and  Mr.  Goodere fj 

Bobbi.  Yes,  I  did,  and  then  the  captain  paid 
for  his  pint  of  ale,  and  went  away ;  and  tb« 
next  morning  (bebg  Tuesday  the  13th  of  Ja« 
nuary)  he  came  again  to  mv  house  before  my 
wife  was  up,  and  I  was  mwing  the  fire  (for  I 
keep  no  servant).  1  did  not  know  hiqa  again,  I 
thought  he  was  ^pother  man ;  says  hf.  Land- 
lord, can't  you  o^n  them  windows  in  the  par- 
lour ?  I  (old  hiiif)*  I  would,  and  aq  1  did ;  h* 
looked  out^  and  I  thought  thai  ne  bnd  bee» 
looking  for  mm^^yf  coaing  from  College 
prayers.  He  asked  where  m^f  wife  maaf 
Says  I,  she  is  a-led;  because^  ^aid  he,|I  talked 
with  her  ehout  havjnr  some  coifree  for  breakfast. 
I  told  him,  she  s(ioul^  come  duwo  presently, 
but  I  bad  much  rather' :he  ifOMld  go  down  to 
the  coffee- hoo^  wjier^.  he  woiild  have  it  in 
order.  (^q»  says  hf,  lwi)l  ha  veil  Mt.  Mywifei 
came^down,  he  a^V^  '\fr  be  n^igbt  go  op  staif» 
where  be  ^vae  hMv^  i  ^e  went  up,  and  by -aod* 
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by  MalioD  J  and  three  men  more  came  in ;  I  did 
not  knovr  Mabony'sname;  when  they  came 
in,  the  captain  was  above  stairB;  be  directed 
ine  to  make  his  men  eat  and  drink  whatever 
they  would,  and  he  would  pay  for  it;  I  broaght 
tbem  bread  and  cheese,  they  eat  what  they 
pleased;  Mabooy  went  backwards  and  for- 
wards, up  stairs  and  down  several  times ;  h« 
went  out,  but  where,  or  what  for,  I  did  not 
know. 

Mr.  Vernon,  Did  Mahony,  when  he  went  op 
Stairs,  go  in  to  Mr.  Goodere  f 

Hobbs,  Yes,  several  times;  Mahony  pot 
the  coffee,  and  some  bread  and  butter,  and 
made  tbe  toast,  and  did  every  tbhig  for  the 
captain,  I  thought  he  had  been  his  footman. 
When  the  captain  had  breakfasted,  and  had 
made  the  men  welcome,  he  shifted  himself 

Some  porter  brought  fresh  clothes  to  him), 
y- and- by  a  man  rid  along,  who,  I  believe, 
was  sir  John  Ooodere's  man,  with  pistols  be- 
fore htm ;  I  heard  somebody  say  that  it  was 
his  man :  and  soon  ai\er  the  captain  had  shifted 
himself,  Mahony  went  out  abont  a  quarter 
of  an  hour,  and  came  back  sweating,  and  went 
up  to  the  catitatn ;  and  1  looking  out  of  the 
window  saw  tne  man  on  horseback,  and  leading 
another  horse  (which  I  took  to  be  his  master's) ; 
and  by- and -by  sir  John  mounted,  and  rid  down 
between  my  house  and  the  church  ;  and  I  had 
some  glimpse  of  him,  and  heard  the  captain 
say,  I^ok  well  at  him,  but  don't  touch  him. 

Kr,  Recorder.  This  you  heard  the  gentleman 
above  stairs  say  to  the  four  men  below  ? 

Hobbi,  Yes,  Sir,  he  spoke  those  words  to  the 
Ibar  who  came  in. 

Mr.  Vernon.  Did  sir  John  and  his  man  ap- 
pear to  have  any  arms  ? 

ITobbs.  Yes,  Sir,  they  had  both  pistols  before 
tbem. 

Mr.  Vernon.  Those  men  that  were  along 
whh  Mahony,  do  yon  know  what  ship  they 
belonged  to? 

HMs.  There  was  a  young  man|  I  believe 
something  of  an  officer,  came  to  my  wife,  and 
asked  her,  Is  the  captain  of  th'ie  man  of  war 
here?  She  answerecf  that  she  did  notlmow; 
but  there  was  a  gentleman  above,  and  there 
were  six  other  men  besides  in  the  other  room  in 
another  comimny,  which  I  did  not  know  be- 
longed to  the  captain,  until  he  ordered  six  pints 
•f  ale  for  them.  The  captain  ordered  entei^ 
tainment  for  ten  men. 

Mr.  Vernon.  Where  were  those  six  men  P 

Hobbs.  In  the  kitchen ;  they  did  not  belong 
10  the  man  of  war,  nor  were  not  m  company 
witli  tbe  other  four. 

Mr.  Vernon.  Now,  will  yon  proceed  to  give 
an  account  what  followed  upon  Mr.  Ooodere's 
saying,  Look  well  at  hnn,  but  dont  tooch  him. 

IfoMt.  As  soon  as  sir  John  went  down  the 
bill,  this  Mahony  stept  up  to  the  captain  and 
came  down  again,  and  he  and  the  other  three  in 
his  coiBpany  went  down  tbeliill,  and  the  cap* 
lain  followed  them ;  the  c1o)hcB  which  the 
captain  pulled  off  were  left  in  the  room ;  when 
the  captain  was  gowg  out  ct  tlie  door  with  his 


sword  ittd  cloak,  T  thooght  I  was  pretty  nft 
of  my  reckoning,  bees  use  of  his  dotbes  besg 
left.  The  captain  said  at  the  door,  Luniyj, 
I  vrill  come  rack  and  pay  yon  presently. 

Mr.  Vernon.  How  fone  wan  it  before  Hr. 
Goodere  retumeil  to  your  Boose  ? 

HMt.  He  cameagain  in  aboota  quarter  of  u 
hour:  When  became  agaun,  hewentopftiin, 
changed  a  guinea,  he  asked  what  was  to  ray? 
I  told  him  four  shillings  and  one  peooy  naif' 
penny,  and  then  went  away.  About  an  boor  and 
a  half  afte^  Mabooy  and  tne  other  came  agiia, 
sweating,  and  said  they  had  been  a  mile  ortvo 
out  in  the  cocmtry.  Mahony  asked  credit  for  i 
tankard  of  ale,  and  said  his  master  wonid  cobk 
up  on  Saturday  following,  and  then  bewmli 
pay  for  it  i  Well,  said  I,  if  he  is  to  come  op  oi 
Saturday,  1  will  not  stand  for  a  tankard  of  ale; 
but  if  he  don't  come,  how  shall  f  have  m 
reckoning?  Says  Mahony,  I  live  at  tbe  Scotch 
arms  in  Marsh- street  Well,  said  I,  I  will  doI 
deny  drawing  you  a  tankard  of  ale,  if  yon 
never  pay  me.  Said  he,  Yoa  bad  best  get  tbi 
room  ready  apfaiast  Saturday,  and  make  a  fin, 
and  just  dust  it. 

Mr.  Vernon.  Pray,  when  Mr.  Goodere  wett 
away  from  your  house,  was  he  ia  the  sami 
dress  as  when  he  came  first  there  that  dav  ? 

Hobbt.  No,  Sir.  When  he  came  there  be  bad 
a  light-roloured  coat,  and  be  looked  fike  a 
country  farmer  at  his  first  coming  in ;  bol 
when  iie  was  out,  he  had  a  scarlet  clotk  oo, 
wore  a  sword,  and  liad  a  cane  in  his  band;  a 
porter  brought  him  the  things. 

Mr.  Vernon.  Do  you  know  any  thing  of 
what  happened  on  the  Sunday  foHowinj;  ? 

Hohb$.  Yes,  Sir;  the  Sunday  momio|fMi« 
hony  came  to  my  house,  having  troosert  and  a 
short  jacket  and  leather  cap  on,  asked  ibra 
quart  of  ale,  this  was  Sunday:  My  wifeiani, 
Don't  draw  any  more  upon  tick.    Haboay 

Sive  a  sik  pence  and  paid  for  it,  and  said,  Sei 
at  the  room  be  clear,  the  captain  win  be  op 
in  tbe  afternoon,  and  then  he  will  be  hen: 
And  as  he  was  going  out  of  the  boose,  be  said 
to  me.  If  yon  fortune  to  see  that  gaitlemaD  gv 
up  with  the  black  cap  before  that  time,  do  yoa 
send  a  porter  to  me  to  tbe  Scotch  arms.   I  toU 
him  1  had  no  porter,  and  coald  not  send. 
Abont  d  o'clock  in  the  afternoon,  wbeobecaoe 
again  with  apeiMn  who  had  a  acalled(iM$e,aiH 
one  or  two  more,  a  man  who  lodged  in  tbt 
house  came  and  told  me,  that  they  wsDtedto 
go  up  stairs ;  bnt  I  wonId  notlet  them,  beeao^ 
It  was  in  service-time :  They  all  went  into  ^ 
parlour,  and  had  a  qumi  of  ale,  and  wheo  tlii| 
was  drank,  Mahony  called  for  anotber;  toj 
then  eight  or  nine  men  more  came  sad  cilin 
for  ale,  and  went  into^the  pailoor,  botstaikeot 
looking  out ;  and  one^of  them  being  a  litdefej* 
low,  I  don't  know  bis  name,  kept  stomming^ 
door  together,  ready  to  break  the  bowedovii. 
Says  1,  DonH  break  my  house  down  ^^/^ 
ears,  doni  think  yon  are  in  Marah-sticet;  tbea 
the  little  fellow  came  op  as  if  he  was  ffoiogt^ 
atrike  me,  ta  1  was  commg  np  oat  oftbecri- 
lar  with  adobbia  of  ale  in  my  hcod,  fi>r  cg^' 
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tteflum  goiag^  to  the  college:  I  lawthisgeD- 
tlemao  (pointing  to  the  prisoner  Samael  Geod- 
ere)  and  the  deceaied  walk  down  the  hill,  I 
looloed  after  them,  and  so  did  Mahony ;  and 
tbeo  all  those  men  rushed  out,  and  followed 
tbeoQ.  Mahony  paid  the  reckoninsr,  and  went 
mway :  I  ran  in  to  see  after  my  tanUrd,  for  I 
i^mB  more  afraid  of  losing  that  than  the  reckon- 
iog.  And  that  is  all  1  do  know  from  the  b^ 
Criwibg  to  the  end. 

Mr.  Vemon*  How  long  did  he  continue  at 
your  bouse  on  the  Sunday  P 

H(M$,  I  belie? e,  Sir,  an  honr  and  an  half ; 
wod  there  was  some  or  other  of  them  still  look- 
ing out,  and  waiting  at  the  door. 

air.  Recorder*  Yon  say  that  Mahony  desired 
yon,  that  if  yon  saw  the  gentleman  in  the  black 
oap  go  by,  to  send  a  porter ;  who  did  you  ap- 
prehend that  gentleman  to  be  ? 

Hobbt,  The  gentleman  that  rode  down  the 
Toeaday. 

One  of  the  Jury.  To  what  phioe  were  you  to 
send  the  porter  ? 

HoMf.  To  the  Scotch  arms  in  Marsh-street, 
where  Mahony  lodged,  if  the  gentleman  in  the 
Uackeap  did  go  up  to  Mr.  Smitb'a. 

Mr.  Vernon,  1  think,  you  say,  you  saw  Mr. 
Goodere  on  the  Sunday  go  down  the  hill,  after 
the  gentleman  in  the  black  cap  ? 

Bobbi.  I  did,  Sir ;  but  nobody  at  all  was 
irith  him.  ' 

S^  Goodere.  Did  you  see  me  at  all  that  day  P 
Hobhi,  Yes,  Sir,  I  saw  you  go  into  Mr. 
Jarrit  Smith's ;  and  when  ;you  came  down 
the  hill,  after  the  gentleman  in  the  black  cap, 
you  called  out  to  Mahony  and  his  company, 
mod  bid  them  to  look  sharp. 

S.  Goodere.  Did  yon  see  any  bodv  with  me 
that  davP  I  was  not  at  your  house  that  day. 

Hoili.  I  did  not  say  you  were ;  but  as  yon 
was  going  to  Mr.  Jarrit  Smith's,  I  beard  one 
of  your  men  say,  There  goes  our  captain,  or 
else  I  had  not  loolnd  out. 

ilfaAetiy.  I  beg  leave,  my  lord,  to  ask  him, 
who  it  was  that  the  captain  bid  Mahony  to  look 
sharp  top 

Mobbi.  The  gentleman  with  the  black  cap. 
Mr.  Recorder.    Was  the  gentleman  in  the 
black  cap,  at  whose  going  by  they  all  rushed 
out,  the  same  gentleman  whom  yon  had  seen 
before  go  to  Mr.  Jarrit  Smith's? 

HMi.  Yes, Sir;  but  Mahony  gave  half-a- 
crown  for  my  reckoning,  and  as  they  rushed 
oat  so  hastily,  I  was  afraid  they  had  taken  awav 
mv  tankard ;  for  which  reason  I  went  to  look 
after  it,  and  saw  no  more. 

Thomoi  WUUami  vwom. 

Mr.  Vernon.  Mr.  Williams,  I  think  yon  be- 
longed  to  the  Ruby  at  the  time  when  tbia  me- 
lancholy affair  happened  P 

WiUiame.  Yes,  Sir. 

Mr.  Vernon.  What  station  were  you  in  P 

Willkmu.  I  was  ordered  to  walk  the  quarter- 
deck. 

Mr.  Vernon.  Will  yon  gire  an  account  of 
what  you  know  in  raUtion  to  the  ill  treatment 
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of  sir  John  Dineley  Goodere  P  Tell  all  foi^ 
know  about  it. 

WiUiams.  I  came  np  Cn  Sunday  the  18th 
day  of  January  last  for  my  commander,  went 
to  bis  lodgings,  he  was  not  at  home;  I  was 
told  there,  that  he  dined  that  day  at  Dr.  Mid-i 
dleton's,  and  he  was  just  gone  there.  I  went 
to  Dr.  Middleton's  after  bun,  and  he  was  just 
gone  from  thence ;  I  then  returned  to  bis 
lodgings,  and  found  him  there ;  1  told  him 
the  bai^e  was  waiting  for  his  honour.  He 
asked  me  if  I  knew  the  river,  and  if  I  knew 
the  brick-yard  at  the  lime-kilns  P  I  tekl  him 
that  1  knew  the  lime-kilns,  and  at  last  I  re- 
collected that  I  did  remember  the  brick -yard 
he  meant.  That  is  well  enough,  says  he. 
While  I  was  there,  Mahony  came  up  to  him, 
and  the  captain  desir^  of  me  to  go  down  stairs, 
for  he  wanted  to  speak  to  Mahony  in  private. 
I  went  down  stairs,  by-and-bv  Mahony  came 
down  and  weot  away ;  then  I  went  up  to  cap- 
tain Goodere  again,  when  he  directed  me  to  giet 
all  the  hands  together,  and  go  down  into  the 

S barge,  and,  says  he,  let  it  be  landed  at  the  brick 
ivi.  He  asked  roe,  if  I  knew  the  White 
art  in  the  College  Green  P  1  told  him,  I  did, 
and  he  directed  me  to  Uke  eight  men  up  with 
me  to  the  White  Hart,  and  let  two  remain  in 
the  boat,  for  I  have  a  gentleman  coming  on 
board  withme.  I  did  as  I  was  ordered ;  and 
when  I  came  to  the  White  Hart,  I  saw  Ma- 
hony and  some  of  the  privateer's  men  with 
him  there  in  a  room :  I  did  not  like  their  com- 

af ;  I  went  intoihe  kitchen ;  1  asked  the 
lord  to  make  me  a  pint  of  toddy ;  he  naked 
me,  whether  I  would  have  it  hot  or  cold ;  I 
tokl  him  a  little  warm ;  he  was  going  about  it, 
but  before  it  was  made,  Mahony  and  the  pri- 
vateer's men  rushed  out  of  the  house :  I  seeing 
that,  folbwed  them;  they  had  the  gentleman 
in  possession  before  I  came  to  them»  and  were 
dragging  him  along.  I  asked  them  what  they 
were  at?  One  of  the  privateer's  men toldme, 
if  I  did  not  hold  my  tongue,  he  w^uld.throw 
me  over  the  key  mto  mn  river,  and  imme- 
diately captain  Goodere  came  there  himself : 
The  privateer's  men  asked  what  they  should 
do  with  him,  and  he  directed  them  |p  take  him 
on  board  the  barge,  1  foUowed  them'down  the 
bntts,  the  gentleman  cried  out  Murder,  murder ! 
Mr.  Stephen  Perry  the  anchor-smith  came  out 
of  his  house,  and  asked  me  what  was  the  matter  ; 
I  told  him  I  did  not  know :  Mahony  said  he 
was  a  murderer,  he  had  killed  a  man  on  board 
the  man  of  war,  and  that  he  had  run  away  ; 
they  had  carried  him  before  a  magistrate,  and 
he  was  ordered  back  to  the  man  of  war  to  be 
tried  by  a  court  martial. 

Mr.  Recorder.  Was  the  capUin  within  hear- 
ing at  the  timeMahonj  said  that  P 

Williams.  He  wasjust  behiud. 

Mr.  Recorder.  Was  he  within  bearing  P 

Williams.  He  was;  and  when  they  had 
brought  him  into  the  barge,  captain  Goodere 
desired  to  have  the  cloak  put  over  sir  John  to 
keep  him  from  the  cold,  but  sir  John  said  he 
did  not  want  a  cloak,  neither  would  bahava  jl» 
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Tbe  pri?l(eer's  luen  wanted  me  to  pot  them  on 
the  other  side  the  water,  but  I  said  I  would  oot 
withoat  tiie  captain's  orders.  Tbey  asked  tbe 
captaiti,  and  be  directed  me  to  do  it,  and  1  put 
them  ashore  at  tbe  glass-house,  and  just  as  we 
came  o?er  against  the  Hot-wells,  there  was  a 
gentleman  standing  whom  sir  John  knew,  to 
whom  Sir  John  cried  out.  Sir,  do  yon  know 
Mr.  Jarrit  Smith  ?  Bat  before  he  could  speak 
any  more,  the  cloak  was  thrown  over  him  to 
prevent  his  crying  oot,  and  the  captain  told  me 
to  steer  the  barge  on  tbe  other  side,  until  we 
got  clear  of  the  noise  of  tbe  people ;  and  when 
we  were  got  clear,  he  directed  me  to  steer  tbe 
boat  in  the  middle,  as  I  ought  to  do.  I  obeyed 
bis  orders. 

Mr.  Rec&rder,  Who  threw  the  doak  over 
himf 

Williami.  The  captain.  And  the  captain 
b^ng  as  near  to  sir  John  as  I  am  to  your  lord- 
ship, sir  John  asked  the  captain  what  be  was 
g^ing  to  do  with  him  P  Says  tbe  captain,  1  am 
goinn^  to  cany  vou  on  board,  to  save  you  from 
rnitt,  and  from  tying  rotting  I'h  a  gaol. 

Mr.  Vernon,  And  what  reply  did  sir  John 
make  to  that? 

William.  He  said,  I  know  better  things,  I 
believe  you  are  going  to  Murder  me;  yo«i  Itaay 
as  welt  throw  me  overboard,  and  murder  roe 
here  right,  as  carry  me  on  board  ship  and 
murder  me.  No,  says  the  captain,  1  am  oot 
going  to  do  any  sucb  thing,  but  1  would  have 
you  make  your  neaoe  with  God.  As  Is^ivd 
the  boat,  1  beard  all  that  passed.  We  brought 
air  John  on  board  between  7  and  8  o'clock,  be 
could  hardly  go  up  into  tbe  ship,  he  being  so 
benumbed  with  celd ;  he  dM  go  op  of  bis  own 
accord,  %«ith  the  men's  assiaiance. 

Mr..reriioA.  How  was  he  tnsated  on  board 
the  wan  of  war? 

William.  Sir,  I  don't  know  how  they  treated 
him  after  he  went  on  board  the  ship,  t  was 
excused  from  watching  that  ntgrht,  so  1  went 
to  my  hammock ;  but  after  I  was  frbt  oot  of 
my  first  sleep,  I  heard  aome  people  talking 
at)d  walking  ahoot  backwards  and  forwards :  I 
i^as  surprised ;  at  hot  I  peeped  out  of  my 
hammock,  and  asked  the  ceminel  what  was 
o'clock  ?  He  said,  Between  two  and  three. 
And  then  I  saw  captain  Goodere  going  down 
the  ladder  from  the  deck  towards  the  purser's 
cabbtn,  but  for  what  intention  I  know  not.  I 
believe  he  came  frokn  his  own  cabbin. 

Mr.  Recorder,  Whereaboot  is  the  purser's 
cabbin? 

Williams.  The  purser's  cabbio  ia  in  a  pltee 
caned  the  Cock.pit,  th^  lower  steps  of  tbe 
ladder  is  just  by  the  door  of  the  purser'^  cabbin. 

Mr.  Recorder.  And  it  was  that  ladder  you 
saw  tbe  captain  go  down,  was  it  ?  ^ 

William.  Yes,  Sir,  it  was. 

Mr.  Vernon,  Mr.  Williams,  yoo  have  not 
told  us  an  tbe  particulars  of  sir  John's  treat- 
ment between  the  seizing  aod  carrying  him  to 
tbe  barge. 

Williams.  One  of  tbe  men  had  hold  of  one 
ariD,  and  another  the  other,  and  a  third  person 
was  behind  shovmg  him  along. 
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then? 

Williams.  He  was  just  behmd  him. 

Mr.  Vernon.   How  near  was  he  to  him  f 

Williamk,  Sometimes  he  waa  as  near  to  him 
as  1  am  to  you. 

Mr.  Recorder.  How  many  were  Acn  to 
the  eompany,  do  yoo  think,  in  the  n^walk, 
when  they  were  carrying  sir  Joho  alonjf  ? 

Williams.  There  were  live  of  tbe  pnrakeer'i 
men,  and  Mahony  made  six,  and  there  were 
nine  belonging  to  the  baige ;  about  sijOeea  ia 

Mr.  Recorder.   At  what  distance  were  you  ? 

Williams.  At  a  pretty  great  distance*,  I 
walked  just  before  them:  I  saw  them  tike 
him  along  in  the  manner  I  have  said ;  1  beard 
sir  John  cry  out  murder  several  times  as  Im 
went,  as  they  took  him  along  the  rope-walk. 

Mr.  Recorder.  Mr.  Ooodere,  Will  you  ask 
Williams  any  questions  ? 

S.  Goodere.  What  side  of  the  gun  -rson  did 
you  lie  in  ? 

Williams.  Tbe  star-board  aide  of  the  gun- 
room. 

S.  Goodere.  Why  then  it  was  impoanble  ftr 
you,  as  you  lay  in  your  ham  mock,  to  see  any 
body  go  down  to  the  cook-pit. 

Williams.  Not  ct  all.  Sir;  the  gunner's  cab* 
bin  comes  out  further  than  ever  was  known  of 
that  sort. 

5.  Goodere.  Are  there  any  other  cabbins  be- 
sides the  purser's  in  the  cock- pit?  Did  you 
ever  examine  them  how  strong  they  are,  aod 
what  partitioiia  are  there  between  them  ? 

Williams,  I  don't  know  any  other  cabbin  hit 
tbe  purser's  in  the  ooek^pit;  the  cooper  liesia 
the  slop- room. 

S.  Goodere,  Were  you  never  in  tbe  doctor'i 
cabbin  ? 

Williams.    No,  never  in  my  life. 

S.  Goodere.  Do  you  know  whereaboot  tbe 
Ruby  lay,  when  you  brought  that  geodenian 
on  board ;  where  did  yon  apprehend  tbe  sbip 
was? 

Williams,  f  did  not  know  the  sitoadon  of 
the  ship,  I  had  no  business  to  know  that;  I 
was  bot  a  foremast*  man. 

Samuel  Trivett  sworn. 

Mr.  Vernon.  WiUyou  give  an  account  tfl 
Mr.  Recorder  and  the  jury  of  what  yoo  knoir 
relating  to  thia  business. 

Trivett.  On  Sunday  the  ISth  of  J&mnty 
last,  1  was  at  a  public  house  in  the  rope-walk ; 
I  heard  a  noise  of  people  l»M,  fkisn  ye, 
stand  off,  or  else  we  will  knock  yourbititf 
out ;  I  stopped  up,  and  asked  what  right  tbey 
had  to  can^  a  ^an  along  after  that  mauaerM 
fbllowed  them ;  theh*  answer  was,  ft  was  aoid- 
shipman  who  had  committed  murder,  aoddtfy 
were  taking  him  down  to  the  ship  to  do  bim 
justice :  Other  peopfe  likewise  fblltftl^,  h^' 
infe  whiat  was  the  matter:  ilfe frrtiitertkn wm 
behind,  and  ordered  them  to  tt^^e  more  ba^- 

Mr.  Vernon.  Look  toon  the  prlMder  it  pe 
bar,  Mr.  Goodei^;  is  that  tbe  gMdtett  drtt 
ordered  them  to  make  more  haste? 
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Triveti.  I  believe  ibat*  U  the  mttD,  my 
ivd.  On  the  gentleman's  ordering  them  to 
lake  mdre  haste, 'fire  or  mx  of  them  caught 
im  up  4ii  th^f  arms,  and  carried  him  along ; 
nd  as  they  were  got  down  ahoat  the  comer  of' 
Ir.  Brown'swnll-,  hie  insisted  upon  their  orAiking 
lore  di9patd>,  and  then  ibey  hurried  fiim  as 
ir  as  captafh  Osbom's  dock.  By  that  time 
is  clotbe»  were  ruffled  and  shbfed  up  to  his 
rm-pits  ;  tbey  put  him  down,  and  settled  his 
lothes,  and  then  I  saw  his  fkoe,  and  knew  farm 
)  be  sir  J<»hn  Dineley  :  he  cried  ont  murder 
sferal  time*,  knd  said,  they  were  taking  him 
0  board  to  kilt  him,  be  oelieved.  As  tbey 
'ere  going  with  him  along,  Ite  cried  out  to 
Irs.  Darby,  For  God's  sake  assist  me,  they 
re  going  to  murder  me.  I  told  Mrs.  Darby, 
t  Has  sir  John  Dineley :  she  said  she  knew 
im ;  tlie  cloak  was  then  over  his  face.  As 
^^7  {?ot  htm  further,  be  called  out  to  a  little 
iri,  to  get  somebody  to  assist  him,  for  they 
k'ere  going  to  munlethirti.  They  \)U8hed  him 
long  to  Mrs.  New's  bouse,  and  made  a  little 
top  there,  aud  then  they  brought  him  to  the 
rater- stide,  where  was  a  boat ;  they  put  out  a 
lank  with  ledges  nailed  across :  be  was  ordered 

0  fifo  on  board  the  boat ;  they  got  him  on  board, 
ndpnt  him  to  sit  down  in  the  stem- sheet: 
ben  he  cried  out.  For  God's  sake,  gentlemen,  if 
ny  of  you  know  Mr.  Jarrit  Smith  in  the  Col- 
e^e- green,  tell  him  my  nanie  is  sh*  John 
hoeley.  One  of  the  men  put.  his  vloak  and 
o?ered  him,  and  before  he  could  say  any  more, 
bat  gentleman  (pointing  to  the  prisoner 
loodere)  took  his  hand  and  put  it  on  his  mouth, 
od  would  not  let  him  speak  any  further,  and 
rdered  the  boat  to  be  pushed  off,  which  was 
one ;  and  the  tide  malting  up  strong,  the  boat 
t)t  almost  to  the  other  side.  I  beard  that  gen- 
leman  (pointing  as  before)  say,  Have  you  not 
iren  the  rogues  of  lawyers  money  enough  al- 
eady  ?  Do  you  want  to  gire  them  more  ?  I 
'ill  take  care  that  they  shall  never  have  any 
lore  ofyou ;  now  I'll  take  care  of  you. 

Mr.  Recorder.  Prisoners,  will  elttier  of  yon 
sk  this  witness  any  questions  P 
S,  Goodere,  No;  1  never  saw  the  ibtn'befbre 

1  my  life. 

Thomoi  C/tarmbiiry  sworn. 

Charmbury,  On  Sunday  the  18th  of  Ja- 
uary  last,  between  the  hours  of  four  and  five 
3  the  afternoon,  I  was  on  board  the  ship  called 
ne  Levant,  lying  in  Mr.  Thompson's  dock ;  1 
eard  a  noise  coming  over  the  bridge  of  the 
ock,  and  I  saw  a  man  in  a  scarlet  citmk,  and  a 
arcd  of  people,  some  before  and  some  behind, 
uarding  of  him,  and  be  made  a  noilie.  I  went 
swards  them,  to  see  what  was  the  matter,  and 
t  Mr.  Stephen  Perry's  counting- hottso  (they 
ested)  I  asked,  what  was  the  matter  P  Tbey 
Bid,  he  had  killed  a  man  on  board  a  man  oif 
rar ;  that  he  bid  rnn  away  ;  and  they  had 
«d  him  before  a  magistrate,  and  be  was  or*- 
^red  on  tboard  the  king's  ship  to  be  carried 
ound  to  Lpudan  to  takeUls  triri.  Mr.  Perfy 
on  hearing  tift  noIsC)  bato^bdt  and  s«w"hffii ; 
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says  Mr.  V^tty^  tfenlSemeni  do  y#6  know  what 
you  are  about  f  I  would  not  l^e  in  yoor  coata 
Ibr  a  tboQsand  pouttiis,  fbr  it  is  '^s^Hitre  Goodere. 
Tbey  threatened  to  kttock  do#n  any  that 
shfl^M'Come  n^;  a  fallow,  I  take  him  to  be 
Mahouy,  cafne  nh  to  lAe,  and  threatened  to 
knock  ttie  down  seVdtal  tiito.  They  took  and 
carried  him  as  far  as  captain  James  Day's  lofts 
and  wm'e^iouse,  Where  he  keeps  his  hemp ; 
and  there  they  rested  him  again,  fend  threatened 
to  knock  down  any  that .  should  come  near 
them.  Then  said  Mafaony,  Damn  ye,  here 
comes  the  captain.  Immediately  i  tmii<Sd 
about,  and  saw  ti  gentleman  with  his  cane 
poised  in  one  hand,  and  bis  swonS  in  the  other  ; 
be  bad  a  dark  shag  coat  and  yellow  buttons, 
whom  I  take  to  be  that  gentleman  the  prisoner 
at  the  bar.  They  took  up  the  man  in  the 
scarlet  cloak  again,  and  carried  him  so  far  as 
coming  out  from  the  lower  College-green  into 
the  rope* walk  :  the  prisoner  Goodere  came  up 
to  them  and  ordered  them  to  mend  their  pace; 
they  took  him  up  again,  and  carried  him  as  far 
as  Br6wn^s  garden,  at  the  lower  end  of  therope- 
walk,  as  fast  as  they  could  well  carry  him, 
where  tbey  settled  his  clothes,  and  in  the  mean 
while  the  prisoner  Goodere  came  up  to  tbeai 
again,  and  ordered  them  to  mend  their  pace. 
With  much  difficulty  they  gOt  him  between  the 
gate  and  stile,  and  earned  hite  as  far  as  the 
warehouse  at  the  comer  of  the  glass- boose, 
there  tbey  rested  and  settled  his  clothes  again :' 
then  they  took  bim  up,  and  carried  bim  down 
to  the  Lime-kilns,  as  far  as  the  lower  part  of  the 
wall  below  madam  New's  ;  iind  tbelf  brought 
him  down  to  a  place  opposite  tt>  the  King's- 
head,  and  then  they  put  bim  on  board  a  boat  (I 
take  it  the  man  of  war's  barge)  having  ten 
oars,  and  they  banded  him  in.  After,  the  i>ri- 
soner  Goodere  went  into  the  boat  after  him, 
and  set  sir  John  otithe  starboard -side,  and  the 
prisoner  Goodere  on  the  larboard-side ;  then  sir 
John  cried  ont,  Murder !  tou  gentlemen  that 
are  on  shore,  pray  tell  Mr.  Jarrit  Smhb,  that 
my  oame  is  Dineley,  and  befpre  he  could  say 
Goodere,  the  gentleman  took  up  the  flan  of  the 
cloak,  threw  it  over  the  face  of  sir  John,  and 
stopped  bis  mouth ;  and  says  he,  I  will  takecarci 
ofyou,  that  voo  shall  not  spend  your  estate ; 
and  ordered  the  barge  to  be  put  ov:  and  then 
he  took  the  gentleman's  cloak  from  his  sbonl- 
ders,  and  put  it  on  his  own. 

Mr.  Recorder^  Who  was  it  that  stopped  hia 
mouth  with  his  cloak  P 

Chnrmhury.  That  gentleman  the  prisoner  at 
the  bar.  The  boat  was  so  full,  had  so  many 
people  in  it,  that  they  were  obliged  to  row  but 
with  eight  oirs:  and  when  tlicy  proceeded 
down  the  river,  it  being  about  three  quarters 
flood,  fltid  the  gentleman  contiouaffy  cryhig 
out,  they  went  out  of  sight,  a&d  I  «a^  no  tnorc 
of  them. 

Mrs.  Darby  swon. 

Mr.  ^tmm.  Mrs.  Darby,  I  thidk  ytta  lire 
at  the  Lhfte-kilds; 
Mrs.  Darby,  Yes,  Sir,  1  do. 
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Mr.  Vernon.  What  do  yoa  know  of  thii  tra^ 
gical  afiair  ? 

Mrs.  Darby,  I  saw  sir  John  Ilineley  forced 
along  between  two  men,  be  crying  out  Murder, 
murder,  for  the  Lord's  sake  sa?e  me,  safe  me^ 
for  they  are  goin^r  to  kill  me ! 

Mn  Vernon,  Pray  what  were  they  doing  to 
bim  at  that  time?  . 

Mrs.  Doriy.  Forcing  him  along.  Sir;  one 
bad  bim  mider  one  arm,  and  another  under  the 
other. 

Mr.  Vernon.  Did  Ton  then  know  him  to  be 
air  John  Dineley  Goooere  P 

Mrs.  Darby.  Yes,  Sir ;  last  summer  we 
mended  his  chair  for  him,  I  knew  him  very 
well. 

Mr.  Vernon.   You  say  you  knew  sir  John ; 


pray  did  you  know  this  gentleman  ?  Qiointing 
to  Mr.  Gooderc.) 

Mrs.  Darby.  There  was  a  great  many  other 
persons  there ;  they  told  me  that  the  captain  of 
the  man  of  war  was  behind  them,  which  I  be- 
lieve to  be  the  gentleman  at  the  bar :  he  was 
dressed  in  a  dark  drab-coloured  coat,  and  his 
waistcoat  trimmed  with  goldi 

Mr.  Vernon.     What  further  did  you  see 

ULtm.  Darby.  Isawlhem  hurrying  him  on 
board  the  boat,  but  I  did  not  go  any  further 
than  over  against  my  own  door;  but  when 
they  were  turning  the  boat,  I  heard  him  cry 
out,  but  what  he  said  I  know  not. 

WUliam  Dupree  sworn. 

Mr.  Vernon.  Give  an  account  of  what  yoti 
know  of  this  matter. 

Dupree.  On  Sunday  the  18th  of  January 
last  I  was  at  the  sign  of  the  King's  Head,  upon 
the  right-hand  side  of  the  Red  Lion  as  you  go 
down  to  the  Hot  Well,  with  a  friend  of  mine,  a 
man  that  works  with  me,  drinking  a  pint  of 
ale^  there  was  a  young  woman,  she  was  read- 
ing at  the  window.  She  sai^,  she  heard  a 
great  outcry,  we  heard  the  same,  we  went  out, 
■aw  a  company  of  men  forcing  a  gentleman 
along;  I  saw  captain  Goodere  the  prisoner  at 
the  bar  coming  behind  them :  when  they  came 
down  to  Scriggin's  Slip,  they  gave  out  a  re* 
port,  that  the  gentleman  had  murdered  a  man 
on  board  a  man  of  war,  and  they  were  taking 
him  on  board  for  justice.  They  put  him  on 
board  the  yawl,  and  captain  Goodere  stood  by 
whilst  they  did  it.  The  gentleman  cried  out, 
For  God's  sake  go  and  acquaint  Mr.  Jarrit 
Smith,  for  I  am  undone,  they  will  murder  mc. 
1  went  into  the  house  again ;  the  people  ad  • 
vised  me  to  go  to  Mr.  Jarrit  Smith,  and  inform 
him  of  it :  as  1  came  home  I  called  at  Mr. 
Smith's,  and  told  him  wbat  I  had  seen  and 
heard,  and  he  told  me  he  would  see  about  it. 

Mr.  Vernon.  I'd  be  glad  to  know  whether 
npoa  the  gentlemsi^'s  crying  out  you  saw  any 
thing,  and  what,  done  to  him  ? 

Dupree.  I  sow  the  captain,  the  prisoner  at 
the  bar^ut  his  hand  and  stop  his  month. 

Mr.  Vernon,  Are  you  positive  you  saw  that? 

Dupree.    Yes, lam,  ^ 


Theodore  Couri,  Master  of  the  Ship, « 

Mr.  Vernon.    Will  yon  tell  Mr. 
and  the  jury  what  Von  know 
death  of  sir  John  Dineley  Goodere? 

T.  Court.  On  the  18th  of  January  h»t,  be. 
ing  Sunday,  the  baige  went  up  to  let^  captaiB 
Goodere  mm  Bristol,  and  about  seven  of  iIm 
clock  m  the  evening  he  came  oo  board,  aai 
when  became  into  the  gangway,  aaja  be,  Hov 
do  you  all  do,  ^tlemen  ?  Exense  aae,  gen* 
tlemen,  from  gomg  the  risht  way  to-night,  §m 
I  have  brought  an  e|d  mad  feUow  on  board,  uA 
1  must  take  care  of  him.  I  saw  i^  gcntlasai 
with  a  Mack  cap  coming  up  the  ahip's  adr, 
and  his  groans  snocked  me,  so  thnt  i  oonid  not 
help  him ;  he  looked  niuch  surprized,  as  a  per- 
son used  ill :  as  soon  as  he  waa  oo  board,  he 
was  taken  into  custody,  and  carried  by  the  op- 
tain's  orders  down  to  the  cock- pit,  und  pot  ibib 
the  purser's  cabbin,  and  a  centinel  orderad  npas 
bim ;  and  I  saw  him  no  more  at  that  tiiae. 
Next  morning  I  was  told  that  the  captain's  hro- 
ther  was  muraered,  and  that  the  captain  kd 
given  Charles  White  and  Mahony  leave  to  p 
on  shore. 

Mr.  Recorder.  By  whose  direction  was  ht 
pot  into  the  purser's  cabbin  ? 

T.  Court,  The  captain  himself  went  devi^ 
and  see  them  pot  bim^in. 

Mr.  Vernon.  Whereabout  in  the  ahip  is  ike 
purser's  cabbin  P 

T.  Court.    In  the  cock-pit 

Mr.  Vernon.  Was  it  a  place  where  geade* 
men  who  came  on  board  commonly  lay? 

T.  Court.  No,  nobody  had  laid  in  it  ibr  • 
considerable  time.  The  next  nooming  ibt 
cooper  met  me,  and  said.  Here  in  fioedoiqgi 
to-night,  Mr.  Court !  Why,  what  is  the  matter, 
said  1  ?  Why,  said  he,  about  three  o'dock  iks 
morning  they  went  dowi|  and  murdered  nr 
John.  The  ship  was  in  an  uproar  ;  the  cooper 
said,  if  Mr.  Perry  (the  lieutenant)  did  notts- 
cure  the  captain,  be  would  write  to  theboari: 
we  had  several  consultations  in  the  ahip  abiot 
it.  The  captain  sent  for  me  to  breakust  viik 
him :  I  accepted  of  his  invitation :  I  can't  nf 
but  he  behaved  with  a  very  good  name  to  a!l 
the  people  on  board.  About  ten  o'clock  Mr. 
Perry,  myself,  and  the  oth^r  officers,  with  tk 
cooper,  consulted  about  securing  the  captais. 
Mr.  Perry  cautioned  us  not  to  he  too  hot;  Uft 
said  he,  if  we  secure  the  captain  before  we  loam 
sir  John  is  dead,  I  shall  be  broke,  and  vou  toe. 
We  sent  for  the  carpenter,  and  desired  hiai  » 
go  down  and  open  the  cabbin  door,  the  ceotiael 
who  stood  there  having  said  it  waa  lock'd ;  ik 
carpenter  went  down,  opened  the  cabhin-dow, 
ana  came  up,  and  said  sir  John  was  morderol; 
and  that  he  lay  on  his  left-side,  with  his  kg  sf 
crooked.  I  told  them,  gentlemen,  there  is  so- 
thing  to  be  done  before  me  coroner  eomes;  »oi 
therefore  we  must  not  touch  him :  whcreiip« 
the  door  was  ordered  to  be  faatenfd  up:  v« 
then  consulted  bow  to  take  the  captain,  and  • 
method  was  agreed  on  for  that  purpose.  AnJ 
aasoon  as  the  captam  waa  takoit  bede 
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le  was  inooeent  of  it,  that  he  knew  not  that 
tis  brother  was  muirdered.  When  the  coroDer 
ame,  I  saw- the  deceased,  and  my  heart  ached 
or  him. 

Mr.  Recorder,  Who  was  it  p^t  thfe  centinel 
rpon  sir  John  ? 

T,  Couri,  The  captain  ordered  it  to  be  done. 

Mr.  Fernon,  U  it  usual  to  place  a  centinel 
I  the  parser's  cabbin-door  ? 

T,  Court.  No,  it  is  not ;  unless  there  be 
omebodv  there  tinder  confinement. 

Mr.  Vernon,  Is  there  an j  other  cabbin  near 
he  purser's  T 

T.  Court.  Yes,  there  is  the  slop-room  just 
y,  there  the  cooper  and  his  wife  la^  that 
ii^hc:  there  is  just  a  little  psrtition  of  about 
ialf- inch  deal,  parting'  the  slop -room  from  the 
»lace  where  sir  John  lay  confined. 

Mr.  Vernon,  Pray,  will  yon  tell  us  whether 
Dy,  and  what  discourse  passed  between  Mr. 
joodere  and  you,  about  sailmg ;  and  when  it 
ras.^ 

T.  Court,  Sir,  in  the  morning  he  asked  me, 
fVill  the  wind  ser^e  to  "tail  ?  He  sud,  he  had 
tiiother  pressing  letter  from  the  lords  of  the 
iilmiralty  to  sail  as  soon  as  possible.  I  told 
lim  that  the  wind  was  west-south-west,  and 
bat  we  could  not  {^u  out  to  sea ;  for  no  pilot 
rould  take  charge  of  the  ship,  I  believed.  And 
is  this  is  a  harbour  where  a  pilot  is  allowed,  I 
ton't  pass  for  this  place ;  otherwise  I  must  have 
ibserved  his  orders. 

Mr.  Vernon,  Did  he  acquaint  yon  hpw  fkr, 
ir  to  what  part,  he  would  have  you  sail  P 

r.  Court.  Yes,  be  said,  if  he  got  no  fur- 
her  than  the  Holmes,  he  did  not  care ;  and 
sked  me,  if  it  was  safe  riding  there.  1  told 
lim,  it  was  not ;  for  it  was  foul  ground  for  such 
i  ship  as  ours. 

Mr.  Recorder.  Mr.  Goodere,  will  yoa  ask 
bis  witness  any  questions  P 

S.  Goodere.  What  cabbios  are  there  in  the 
ock  pit? 

r.  Court.  I  know  no  cabbins  there  but  the 
purser's  cabbin  and  the  slop- room,  Sec. 

Mr.  Vernon,    Call  Mr.  Williams. 

WiiUam  Williamt  sworn, 

Mr.  Vernon.  Mr.  Williams,  have  yon  a 
ratch  in  your  possession  belonging  to  Mr. 
Goodere  P 

Wiliiami.  I  have  a  watch  in  my  possession. 

Mr.  Vernon.  Please  to  produce  it,  and  let 
•  know  how  yon  came  by  it  P 

WiUianu.  I  had  it  from  a  vault  in  Back- 
treet. 

Mr.  Vernon,  How  came  it  to  be  searched. 
>r  there  ? 

Williamt,  The  night  this  thing  was  under 
ismination,  I  was  at  the  Council-house,  and 
/ulliford  who  keeps  the  Brock  ware- boat  on  the 
(ack,  was  there  under  examination :  he  then 
eported  that  there  was  a  watch  and  some  mo- 
ey  left  in  his  house :  upon  which  a' person  was 
ent  down,  and  Culfiford's  wife  at  firsts  denied 
be  watch,  but  not  the  money ;  but  at  last,  af^er 
Ipse  szamioatioD,  she  oontessed  that  s^e  had 


thrown  the  watch  into  the  vault.  Upon  which, 
by  the  order  of  Mr.  Alderman  Day;  I,  with  a 
mason,  opened  the  vault ;  where,  on  seaich,  I 
found  the  watch,  and  took  it  out.  Here  is  the 
watch ;  but  whose  it  is,  I  know  not. 

Mr.  Vernon,  Now  I  desire  that  watch  may 
be  shewn  to  Mr.  Court. 

[The  watch  is  delivered  to  Mr.  Court.] 

Mr.  Vernon,  Now  yoa  have  looked  upoa 
the  watch,  tell  us  if  you  can,  whose  it  wasP 

T.  Court,  I  can't  swear  [positively  to  it ; 
but  I  believe  it  was  the  captain's  watch ;  he 
had  such  a  one. 

Mr.  Vernon,  Did  Mr.  Goodere  use  to  carry 
a  gold  watch  abdnt  him  P 

T.  Court.  The  captain  did  not  usually  wear 
a  ^old  watch :  but  I  nave  seen  such  a  watch  as 
this  is,  hanging  up  in  the  captam's  cabbm.  I 
believe  it  to  be  the  same. 

Mr.  Recorder,  Mr.  Court,  you  were  asked 
by  Mr.  Goodere,  how  many  cabbins  there  are 
in  the  cock- pit P 

T,  Court.  There  is  the  steward's  room,  the 
purser's  cabbin,  and  the  slop-room. 

S,  Goodere,    Where  is  the  steward's  room  P' 

T,  Court.  That  is  the  place  where  the  cen- 
tinel stands  ;  and  there  is  a  place  on  the  other 
side  where  the  suTgeon  lies. 

5.'  Goodere,  What  persons  were  in  that 
place  that  night,  do  you  know  P 

T.  Court.    The  surgeon,  I  suppose. 

S,  Goodere.  What  other  persons  were  in 
any  other  of  the  cabbins  that  nt|^ht  P  . 

T.  Court,    The  cooper  and  his  wife. 

S,  Goodere.    Has  the  cooper  a  wife  P 

T,  Court,    1  believe  so. 
.  S.  Goodere,    How  long  before  the  19ih  of 
January  did  yoa  new- moor  the  shipP 

T.  Court.    Thursday  the  15th  of  January. 

S.  Goodere.    How  were  the  bearings  then  P 

T.  Court,  (Looking  on  his  journal)  Poaset- 
point  west  by  south,  Denny-island  north-west 
and  by  west,  distant  by  computation  about  four 
miles :  and  tlie  point  to  the  westward  of  the 
Hole's  mouth  south  south- cast. 

Mr.  Recorder,  Were  those  the  bearings  on 
the  18th  too  P 

21  Court.  I  know  no  difference ;  it  is  said 
here,  ditto  18th :  if  there  had  been  any  varia- 
tion, I  should  have  taken  notice  of  it. 

Mr.  Vernon,  In  what  part  of  the  river  did 
the  ship  He  when  sir  John  was  mnrdered  P 

T,  Court,  She  lay  in  King  Road. 

S.  Goodere.  Do  you  know  the  Denny  f 

T.  Court.  Yes,  1  do. 

S,  Goodere.  Suppose  there  was  a  strait  line 
drawn  from  the  south  corner  of  that  island  to 
the  north  part  of  the  water  of  Avon,  would  the 
ship  Ruby  have  been  on  the  east  or  west  part 
of  that  line  P 

T,  Court,  As  to  that  f«m  not  a  judge,  im- 
less  I  saw  a  strait  lino  drawn. 

Mr.  Recorder,  Mr.  Court,  how  long  did  the' 
ship  continue  in  this  mooring  P 

T,  Court.  I  new-moored  the  ship  the  8an* 
day  following. 
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5.  Gooder0.  Uti  the  wind  then  blow  ^uterly 
6t  westerly  ? 

.  r.  Court,  The  wind  blew  bard  westerly  the 
Monday. 

S»  Goodere,  As  to  the  distance  from  the 
penny,  I  believe,  you  are  right  enoufi^h ;  but  1 
have  a  gentleman  here'  who  bath  taken  a  sur* 
Yejf  of  the  riTer :  and  the  situation  of  the  ship, 
as  it  hiy  Sunday  the  18th  of  January,  was  m 
tRe  ri?er  8evem«  very  far  eastward  oi'  t^e  water 
of  Avon. 

Mr.  Vernon,  Mr.  Recorder,  by  Mr.  Goodere's 
present  enquiries,  he  seems  to  be  putting  his 
and  bis  fellow-prisoner's  defence  op  the  points 
of  the  compass  3  I  hope  be  has  some  oetter 
point  to  go  on:  for  if  not,  these  t  doubt  will 
stand  bun  in  very  little  stead.  It  appears  in 
proof,  that  the  ship  was  stationed  in  King-road^ 
Vfhen,  this  murder  wf^  committed :  npw  fijng- 
road,  we  all  know,  has  been  all  along  reputed 
and  allowed  to  be  within  Uie  local  limits  of  the 
qlty  and  county  of  Bristol)  and  the  city  pro- 
cess runs  thither,  which  shew«  it  to  be  within 
the  franchise  of  the  eitv ;  and  the  sheriffs  of 
Bristol  do  there  constantly  execute  writs  and 
other  process  from  above,  which  shews  it  to  be 
within  their  bailiwick  as  a  county,  whose  bounds 
lihd  circuit  are  best  ascertained  and  pointed  out 
by  reputation  and  conseQjtaueous  usage,  which 
.  ^tand  ^  perpetual  monuments  of  their  jiinits, 
afler  other  marks  are  effaced  or  obscured'  by 
time.  '       .  T 

^  Mr.  Shepherd,  I  don't  at  all  question  but  this 
city  has  great  powers,  and  i%^  limits  are  un* 
dottbtedly  set  forth  by  charter. 

Mr.  Vernon*  I  should  be  very  sorry  to  find 
the  jurisdiction  of  a  ci^  (whose  rights  are  dear 
to  me  as  my  own)  shaken  by  a  side-wind, 
and  hope  an  attempt  of  this  nature  will  not  be 
•uffiered. 

Duncan  Buchanan  swora. 

Mr.  Vernon.  1  think  yop  were  one  of  the 
company  that  was  at  the  White  Hart  upon 
Tuesday  the  12th  of  January  last  ? 

Buchanan,  Yes,  Sir. 

Mr-  Vernon.  Will  you  give  account  by 
whose  directions  you  came  np  tbeie? 

Buchanan,  On  Tueaday  the  13th  day  of 
Janoarv  last  the  boat  and  barge  were  ordered 
up  to  firistol ;  but  upon  what  account,  I  knew 
not  I  was  ordered  to  go  to  the  White  Hart  to 
attend  the  captain,  aqd  there  was  Mahony  and 
the  privateer's  men  drinking  hot  flip.  I  knew 
nothing  of  what  they  were  upon.  I  saw  a 
^ntleman  come  out  of  Mr.  Smith's,  I  suppose 
U  was  sir  John  Dineley  Goodere ;  he  mounted 
his  horse,  and  had  pistols  before  him,  and  his 
servant  followed  him  with  pistols  also.  Then 
some  of  th«  men  r^n  out;  and  captain  Goodere 
went  out  after  ihem,  and  ordered  tliem  to  follow 
the  gQiiUei|i%P«  i  i>taid  there  till  the  captain 
came  back  agam ;  <ind  \  know  nothing  ipore 
of  what  was  said  or  done  then. 

Air.  Vernon,  Will  you  give  an  account  wbi^t 
h^DoencA  on  the  $unii«y  following  ? 

UMhanan.    On  Sunday  the  18th  ^i^  of  Ja- 


nuary about  aeven  o'cloqk  in  the  crcning  the 
barge  came  along-side  the  ship  with  the  gen- 
tleman in  it,  1  stood  in  the  gau^- wny  to  reodve 
him ;  when  be  came  up,  I  beard  hun  to  oukt 
a  moan,  and  the  oaptain  said,  1  have  fanuigbt  i 
madman  on  board,  bring  him  aloDg",  I  will  \xva% 
him  to  his  senses  by-and-by.  1  saw  thes 
take  him  along  the  gang- way.  Yoa  must  act 
mind  what  he  says,  said  the  captain ;  and  U 
was  ordered  down  to  the  porser*fl  cabbin ;  I 
was  ordered  centioel  there.  About  tw^t 
o'clock  the  captain  sent  for  me  to  come  up  to 
him,  and  1  laid  down  my  sword  and  went  o^ 
and  MahQny  was  there  with  him  ;  and  tbert 
was  a  bottlle  pf  rum  and  a  glass  before  thca. 
the  capt^i^  asked  me  to  drink  a  dram,  I  tbaak- 
ed  him  and  drank.  He  asked  roe  how  bis  bro- 
ther was?'  I  told  him  he  groaned  a  little  \  stfs 
the  captain,  I  know  the  reason  of  that,  be  u 
wet,  and  1  am  coming  down  by-and-by  io  shiit 
him  with  dry  stookmgs:  so)  leflthe  captssa 
and  Mahony  together.  Some  time  after  tb; 
captain  came  down  to  me,  as  |  was  at  my  ps« 
at  the  purser^s  cabbin;  he  asked  if  bif 
brother  made  a  noise?  I  tokl  bim  iio :  npoe 
which  the  captain  listened  a  little  time  i: 
the door,>nd. then  said.  Give  me  tfae  siror<i, 
and  do  you  walk  upon  deck  ;  for  I  want  to 
speak  to  my  broUier  in  private.  Soon  atler  this, 
Mahony  went  down,  and  very  soon  after  Mi- 
bony  w^s  dowi^  I  heard  a  great  struggling  ii 
the  cabbin,  and  the  gentleman  cry  oat  Murder* 
I  then  thought  th^  gentleman  had  been  in  one 
of  his  m^d  fits ;  but  now  I  suppose,  tbey  were 
then  strangling  him.  As  1  was  wallong  to-aad- 
fro  in  the  gun-room,  I  iook^  down,  and  sav 
the  captain  ts^e  the  candle  out  of  the  lantbom. 
which  was  hanging  up  there,  ufkA  he  gave  tk 
candle  into  the  cabmn. 

Mr.  BoDorder.  Wi^ere  was  Mr.  Gooderr 
when  you  heard  the  cry  of  murder  ? 

Bufihanan.  In  the  cock-pit  by  the  pnrser*s 
eabbin-door,  with  the  sword  in  his  baoa. 

Mr.  Recorder.  Whi^t  time  of  tbe  night  was 
this? 

Buchanan,  Between  two  and  three  o^clock ; 
I  lighted  a  candle  at  the  lanthom  in  the  gun- 
room, and  was  going  down  to  tbe  eaptain  »idi 
it,  as  supposing  him  to  be  without  light ;  as«i 
as  I  was  going  down  with  il,  tbe  capCaia  beU 
up  his  sword,  vraved  it,  and  said.  Go  back,  acd 
stay  where  yoo  are. 

Mr.  Recorder.  Yon  said,  that  sir  John  Doe- 
ley  cried  out  Murder!  Was  that  before yfio 
offered  the  candle  to  the  captain  ? 

Buchanan,  Yes,  Sir ;  it  was  before. 

Mr,  Recorder.  Howloog? 

Buchanan,  About  a  quarter  of  an  boar. 

Mr.  Recorder,  How-  long  did  the  ay  of 
murder  continue  ? 

Buchanan,  About  three  or  Giiar-minates: 
soon  after  the  captain  had  ordered  me  to  keep 
back,  he  called  for  a  candle,  and  I  carried  ooe 
doH  o,  and  he  gave  me  the  sword,  and  bid  me 
stand  upon  my  post;  and  said  he,  if  my  bro- 
ther makes  any  more  noise,  let  bim  alone  sod 
send  for  me ',  and  he  locjj^ed^tfie parser*!  cabUa- 
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Mr,  Aodtool^diekef  tw»7iri4itiiin»  wdin 
le  raoroing  the  doctor's  mate^  il^t  Qoppcir  ao4 
cooauUed  togelber  about  ii;  and  I  WM  wil- 
afg  to  knoir,  if  sir  John  was  dead,  or  not : 
id  wben  we  peep^  iiitp  tbe  caWOf  we  tair 
iQi  Ijf  iniir  10  *  ^^7  od<l  Mrt  of  a  postaiey  ^itb 
is  hat  QTet  his  face,  and  ope  of  bis  legs  lay 
-ooked :  upoo  which  we  concluded  ho  .WM 
&ad, 

Mr.  Mecdrder,  How  long  were  yon  off  your 
oat  froiQ  first  to  last? 
Hucfianan,  I  can't  tell  exactly. 
Mr,  Recorder.  Recollect  as  well  as  yo«i  can. 
JBuchanan,  About  three  quarters  of  ao  hour. 
Mr.  Recorder,  Aod  could  you  see  who  was 
t  tbe  purser's  cabhio*door  all  that  time  ? 

Buchanan,  Yes,  Sir;  I  saw  tbe  captain 
taod  at  tbe  ibot  of  the  ladder  at  the  door, 
rith  a  drawn  sword,  from  the  time  I  went  op 
>  tbe  time  I  came  down  again ;  he  locked  the 
oor,  and  carried  the  key  away  with  him. 

Mr.  Vernon*  Pray,  were  there  any  bolts  on 
he  purser's  cabbin-door  f 

Bueh€man.  Yes,  there  were  bolls  on  the 
kior ;  they  were  put  on  soon  after  sir  John 
ame  on  bowd:  sir  John  was  in  that  cabbin 
rhen  they  were  put  on* 

Ur.  Vernon*  You  say  yon  heard  a  noise  and 
ttttcry  ol'  murder,  how  ht  were  you  from  the 
iabbin-door .  when  yon.  heard  that  cry  of 
nurderP 

Buchanan.  I  was  walking  to-and-fro  tht 
pia-room. 

Mr.  Vernon.  How  iar  is  that  from  the  purser's 
Mbbin-doorP 

BttcAaaan.  As  far  as  I  am  from  you. 

Mr.  Yanwn,  Whom  did  you  se^  go  into  the 
purser's  cabbis  to  sir  John  ? 

Buchanan,  I  saw  Mahooy  go  in  there*. 

Mr.  Vemon,  Did  you  soe  any  otlier  person 
go  in  besides  Mahooy  ? 

Buchanan.  No,  1  did  not ;  I  saw  Mabony  go 
in  just  before  the  cry  of  murder,  but  no  other- 
person. 

Mr.  Feraofi.  Do  you  know  any  thing  about 
necoring  the  captain  ? 

Buchanan,  Yes,  I  will  tell  you  what  hap* 
pened  then;  We  went  and  seonred  him.  As 
soon  as  be  was  laid  hold  of,  he  pried  cut,  Hey  I 
beyl  what  have  IdonfP  We  tohl  bimhisbro* 
ther  was  murdersd,  and  that  be  had  some  tont 
cem  in  it.  He  ssid,  What  if  the  villains  have 
mordend  my  beother,  can  I  help  it  ?  I  know 
nothing  of  it. 

S.  Goodere.  Did  you  see  mo  in  tbe  cabbin 
stall? 

Buchanan*  No,  Sir,  I  donft  say  yon  wWe  in 
the  cabbin. 

Mr.  Recorder,  Mr.  Goodera,  tbe  witness 
does  not  say  be- saw  you  in  tbe  cabbin,  but  at 
tbe  door,  and  with  a  sword-  in  your  band,  and 
that  yiMi  banded  in  a  light  after  the  cry  of 
murder  was  «iver. 

8.  Gopdere.  \  could  not  have  been  m  the 
cabbin  without  Botibmap's  sedng  me  go  In, 
becaues  be  stood  at  the  bulk-bead  of  tbe  gnn-^ 
room. 

VOL  XVII. 


Hr,  Btfn4^  VMuioft  will  yqff  •^  this 
witness  any  ouestionf  f 

Mahony.  Are  you  ^rMdn  ^t  I  was  in  the 
n4^n  when  you. bear(|  the  gn)a9.s  ? 

Buchanan,  1  am  positive  yon  were  there  i|i 
tbf  purfer'^  cabbin,  whep  1  heard  ^e  mwoler 
^riedont. 

Dante/  Weller  sworn. 

Mr.  F«ra<9i.  1  think  yon  ^t^  the  cfirpenter 
beloDging  to  the  Ruby  pian  of  war? 

W^Ur.  Yes,  Sur,  I  f|m. 

Mr.  Vernon.  Give  an  ^^^poopt  toM^  B^ 
oorder  and  the  jqry  of  what  yon  know  relat- 
iog  to  this  business, 

Weikr.  The  \Z\k  of  Je»o«MV  Mt.  «hout 
seven  o'clock  in  the  evening,  the  captain  oamo 
on  boai[d  in  the  barge;  as  I  aUendctd  him,  I 
observed  he  seemed  in  a  pleasant  humour,  hp 
cameupon  the d^k at  once, a|id said  he  bad 
brought  a  fiOor  crazy  man  on  board,  who  ba# 
b^n  this  ruin  of  himself  eod  familyt  and  th^ 
h?  b^d  now  broMght  him  un  board  to  take  carp 
9f  him :  1^  took  him  dqwn  to  the  cppk^pit, 
and  having  been  there  a  little  while,  one.  of 
vny  people  came  and  asked  for  som^  bolts ;.  I 
asked,  What  for?  Ue  told  roe,  it  was  to  pu| 
on  the  outside  of  the  purser's  cabfain*door,  to 
bolt  the  ccazy  gentleman  in.  I  gave  him  a 
bolt;  after. he  had  nulediton,  became  and 
wanted  apotber :  I  had  another,  ga^.e  it  to  hinit 
and  wqnt  down  to  afe  the  boUa  put  on.  9ir 
John  cried  out.  What  are  vou  doing*  nailing 
the  door  up?  I  answ^ed.  No.  lordcsradthd 
doqr  to  be  opened,  to  turn  the  pginia  of  tbe 
nails.  The  door  being  opened,  sir.  John,  asked 
whether  the  carpenter  waa  there?  I  toldhisa 
I  waa  the  man.  Tha  cantinel  told  me  no-bodj 
must  go  initbere ;  bowe?ar,  I  went  in,  wWfe 
they  turned  the  points  uf  the  naih).  Sic  John 
bid  me  sit  down,  and  asked  m%  What  does 
my  brother  mean  by  bcingiog  me.  on  bofud  nt 
thia  maitDcr,  to  murder  me?  No,  Sir,  saya  1, 1 
hope  not,  but  to  ti^ke  care  of  you.  Be  aaked 
me,  if  bis  brother  told  me  that  be  waa  mad| 
I  saw.no  more  of  him  till  next  momingt 

Mr.  Verwm*  And  what  did  you  tee  then  ? 

n^e/fer.  Next  osorning  the  lieutenant  sent 
me  down  to  see  if  sir  John.w;is  dead.  I  went 
doiiirn,  and  asked  tbe  eeptioel  for  tbe  k^ ;  be 
told. me  the  captain  hsd  been  tbert  m  tbe 
night,  and  had  taken,  away  the  fc^  io  hit 
pocket,  l.broke  open  the  cahbindonr.anAsir 
John  waa  lying  on  one  aida  dead,  with  bia  righl 
leg  half  up  bent,  his  bat  was  oroK  bif  faiM^ 
wHh  blood  bespattered  about  bis  mouth  and 
I  went  directly  upi  and  told  theliem* 


tenajat  of  it. 

Mr.  Record^,  By  whose  orden  did  you  pat 
tbeholtaonthedoor? 

Welkr,  One  of  my  people  came  tn  roe  for 
bolts,  and  told  me  he  was  ordered  by  tbe  cap* 
tain  to  put  the  bolts  on ;  and  none  of  them  ever 
came  for  any  thing  to  be  done,  without  an 
orderofantmker. 

'     JBdword  Jones  sworn. 

Mr.  Vernon.  Mr.  Jones,  I  think  you  arc  thn 
cooper  of  tbe  ship  Roby  Im^Jonu,  \t$f  Sir. 
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Mr.  Vernon.  Were.yooooboiurd  upon  Sun- 
day the  18th  of  Ja^uary  latt? 

Jone$.  Yes,  Snr,  I  waJ. 

Mr.  Vernon.  In  what  cabbin  did  yon  lie  that 
night? 

JonesJ  I  had  no  cabbin,  but  1  made  bold  to 
lie  in  the  slop- room  that  night,  having  my 
wife  on  board. 

Mr.  Vernon.  Pray  what  is  that  yon  call  the 
slop-room'?^Jofie«.  It  ia  like  a  cabbin. 

Mr.  Vernon.  How  i^ear  is  the  slop-room  to 
the  purser's  cabbin  ? 

Jdnet.  Nothing  but  a  thin  deal-partition  parts 
it  from  the  purser's  cabbin. 

Mr.  Vernon.  Will  you  relate  to  Mr.  Re- 
order and  the  jnry,  what  you  know  about  the 
murder  of  Mr>  Goodere's  brother:  tell  the 
whole  yon  know  concerning  it. 
•  "^ones.  AboutWednesdayorThundaybefore 
*!. ._  L  ^  .^         .^j^»  ^. J  j^  ^^^  Cooper 


this  happened, the  ca,    ,  -    r-  » 

get  this  purser's  cabbin  cleaned  out,  for  he 
teid  be  expected  a  gentleman  shortly  to  oome 
on  board.  I  cleanml  it  out;  and  on  Sunday 
evening  the  gentleman  camoon  board,  when 
th6  people  on  deck  cried,  Cotter,  shew  a 
liglit.  1  brought  a  light,  saw  the  captain 
If^ing  down  the  cock-pit  ladder,  the  gentleman 
was  hauled  down :  be  complained  i>f  a  pain 
in  his  thigh  by  thehr  hanlinff  him  on  board. 
The  captain  asked  him,  if  he  would  have  a 
'^ram  P  He  said  no ;  tor  he  had  drahk  nothing 
but  wat^r  for  two  years.  The  captain  ordered 
MahohV  a  dram ;  he  drank  it:  he  also  ordered 
X>ne  Jaok  Lee  to  put  two  bolts  on  thepurser's 
cabbtn-door.  The  ^tleman  walked  to-and- 
fro  the  purser*s  cabbin  while  they  were  nailing 
the  bolts  on.  He  wanted  to  speak  with  oile  of 
the  Officers.  The  oarpenler  told  him  he  was 
the  carpenter.  Says  the  gentleman.  Do  you 
understand  what  my  brother  Sam.  is  going  to 
do  with  meP  And  said,  His  brother  had 
brought  bini  on  board  to  murder  bim  that 
Bight.  The  carpenter  said,  He  hoped  not,  but 
what  was  done  was  for  his  good.  The  captain 
said,  They  must  not  mind  what  his  brother  said, 
foir  he  had  b^en  mad  tor  a  twelve-month  past. 
And  the  capti^in  went  up  again,  and  went  into 
the  doctor's  room.  I  went  to  bed  "abodt  eight 
•^clock.  S6metime  about  eleven  o'elook  at 
night  I  keard  the  gentleman  knock,  and  satd» 
fie  wanted  to  ease  himself;  to  which  tTie  can- 
tinel  gave  no  manner  of  heed.  Is  it*not  a 
i|bame,  said  he,  to  keep  a  gentleman  in,  after 
this  mamierP  At  last,  some  other  person  spoke 
to  the  ecntinel,  and  says.  Why  dkm't  you  go 
tip  and  acquaint  the  captain  of  it^  that  tliegen- 
tieman  may  ease  himself  P  Soon  after  Mahony 
eoQMs  down  with  a  bucket,  forifae  gentleman 
to  ease  .himself.  Mahony  sat  down  in  the 
cabbin,  and  he  and  the  gentleman  had  a  great 
deal  of  discourse  together:  the  gentleman  said 
be  had  been  at  the  £ast*  Indies,  and  told  what 
be  had  got  for  his  merit;  and  Mahony  said, 
some  by  good  friends.  I  heard  the  gentleman, 
after  Mahony  was  gone,  pray  to  God  to  be  his 
eomforter  under  his  afflictions.  He  said  to 
bimselfi  he  knew  that  be  was  going  to  be  mur- 


dered, and  prayed  that  it  migbt  oome  to  light 
by  one  means  or  another.  I  took  no  notice  tf 
it,  because  I  thought  bim  a  crazy  jnan.  I 
slept  a  little,  and  about  two  or  three  o'dsck 
kny  wife  waked  me.  She  said,  Dim't  yoe 
bear  the  notse  that  is  made  by  the  geatleaao  ? 
I  believe  they  are  killing  him.  1  then  faesri 
bim  kick,  and  cry  out.  Here  are  tweoty  gui- 
neas, take  it;  don't  murder  nae;  Hast  I  die! 
must  I  die!  O  my  life!  and  gare  several kecki 
with  his  throat,  and  then  be  wak  atill«  I  got 
up  in  m^  bed  upon,  my  knees  ;  i  saw  a  light 
glimmering  in  at  the  crack,  and  saw  tbat  samt 
man,  Mahony,  with  a  candle  in  hie  band. 
The  gentleman  was  lying  on  one  side.  Charfei 
White  was  there,  and  he  put  oat  hn  hand  ts 
pnll  the  gentleman  upright  I  beard  Mahony 
cry  out.  Damn  ye,  let  us  get  bis  watdi  out; 
but  White  said  he  could  not  get  at  it.  I  couU 
not  see  his  pockets.  White  laid  hoM  of  him, 
went  to  tumbling  hiiri  np  to  get  out  his  moaey, 
unbuttoned  his  breeches  to  get  oot  his  watcb ; 
I  saw  him  lay  hold  of  the  (»iaiQ  ;  White  save 
Mahony  the  watch,  who  put  it  in  hss  pocket; 
and  White  put  bis  hand  into  one  of  the  genth' 
man's  pockets,  and  onrsed  that  there  was  09- 
thing  but  silver:  but  he  put  his  hand  ia  the 
other  pocket,  and  there  he  found  «old.  White 
was  going  to  give  Mahony  the  gold  :  damn  ye, 
says  Mahony,  keep  it  till  by-and«>|>9^. 

Mr.  Recorder.  In  what  posture  did  sir  Jobs 
lieat  that  time  P 

Jonet,  He  lay  in  a  very  uneasy  manner,  wilk 
one  leg  up ;  and  when  they  moved  him,  he 
still  remained  ao ;  which  gave  me  a-  snspicieB 
that  he  was  dead.  White  put  bis  band  in  ano- 
ther pocket,  took  out  nothing  bot  a  picoe  sf 
Kaper,  was  going  to  read  it.  Daaan  ye,  said 
iahony,  don't  stand  to  read  it.  I  saw  a  per- 
son's band  on  the  throat  of  this  gentleman, 
and  heard  the  person  say,  ^Tis  dene,  and 
well  done. 

Mr.  Recorder.  Was  that  a  third  peneo^ 
hand,  or  the  hand  of  Mahony  or  White  f 

Jones.  I  cannot  say  whether  it  was  a  third 
person's  hand  or  not  I  saw  bot  two  pernni  lo 
the  cabbin,  1  did  not  see  the  personf  for  it  vai 
done  ito  a  moment  1  oaoH  swear  1  aaw  asj 
more  than  two  persons  in  tbe  cabbin. 

Mr;  Recorder*  Did  you  take  aelioe  of  die 
hand  that  wpi  laid  on  sir  Joba'a  throat? 

Jonet.  I  did. 

Mr.  Recorder.  ■  Did  it  appear  to  yon  like  ibe 
hand  of  a  common  sailor  P 

Jones.  No ;  it  seemed  whiter. 

Mr.  Vernon.  You  have  seen  two  hands  held 
op  at  'the  ^f.  I  would  ask  yon-to  which  sT 
them  it  was  most  like  in  colour  P 

Jones.  1  have  often  seen  Mahony  *s  and 
White's  bands,  and  I  thought  the  hasd  wu 
whiter  than  either  of  theirs;  and  I  tbiafc  it « 
neither  of  Iheir  babds  by  thoooloor  of  i^ 

Mr.  Recorder.  Was  sir  John  fm  Ae  floor,  ar 
ontbebedP 

Jones.  On  the  bed ;  biJ*^««^w»  n*  abesti: 
it  was  a  flock-bed,  aaa  nobody  bad  kin  tbers  i 
great  while. 
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Mr.  Verwm.  How  Iod^  did  Che  cries  wad 
loise  wkieb  joa  beard  OQDtiane  P 

James.  Noia  greet  while:  he  cried  like  a 
>efsoQ  ffoiug  out  of  the  world,  very  low.  At 
my  bearing  it,  I  would  hare  got  oat  in  the 
mean  time,  but  ray  wife  desired  me  not  to  go^ 
for  she  was  afraid  there  was  soinebody  at  the 
ioor  that  would  kill  nne. 

Mr.  FfTMoa.  What  more  do  yoo  koonr  con- 
Beroingr  thie  matter,  or  of  Mabony  aud  White'a 
iMiog  afterwards  put  on  shore  ? 

Jones.  I  beard  j  some  talking  that  the  vanl 
was  to  go  to  shore  about  four  of  the  clock  in 
the  morning,  and  some  of  us  were  called  up, 
and  1  importuned  my  wiie  to  let  me  go  out.  I 
called,  and  asked  who  is  centinel?  Duncan 
Buchanan  answered,  It  is  1.  Oh,  says  I,  is  it 
you  ?  1  then  thought  myself  safe.  I  jumpt 
out  in  luy  shirt,  went  to  him ;  says  I,  There 
hare  been  a  devilish  noise  to^mght  in  the 
cabbin,  Duncan,  do  you  know  any  thibg  of  the 
matter?  They  bavecettainly  killed  the  gentle- 
man,  what shsll  us  do?  1  went  to  the  cabbin 
door  where  the  doctor's  mate  lodged,  asked  him 
if  he  bad  heard  any  thing  to-nightr  I  heard  a 
ffreat  noise»  said  be.  I  believe,  said  T,  they 
have  killed  that  gentleman.  He  said,  he  be- 
lieved so  too.  1  drawed  aside  the  shuttle  that 
looked  into  the  purser's  cabbin  from  the 
steward's  room,  and  cried.  Sir,  if  you  are  alive, 
s|»eak.  He  did  not  speak.  1  took  a  long 
stick,  and  endeavoured  to  move  him,  but  found 
he  was  dead.  I  told  the  doctor's  mate,  that  I 
thought  be  was  the  proper  person  to  relate  the 
matter  to  the  officer,  but  he  did  not  care  to  do  it 
then.  If  von  will  not,  I  will,  said  I.  I  went 
np  to  the  fieutenant  and  desu-ed  him  to  come 
oot  of  his  cabbin  to  me.  What  is  the  matter, 
said  he?  I  told  him  I  believed  there  had  been 
murder  committed  in  the  cock- pit,  upon  the 
gentleman. who  was  brought  on  board  last 
night.  Oh  !  don't  say  so,  says  the  lieutenant. 
In  that  interim,  whilst  we  were  talking  about 
it,  Mr.  Marsh  the  midshipman  came,  and  said, 
that  there  was  an  order  to  carry  White  and 
Mahooy  on  shore.  I  then  swore  they  should 
not  go  on  shore,  for  there  was  murder  com* 
mhted.  The  lieutenant  said.  Pray  be  easy,  it 
can't  be  so ;  I  don't  believe  the  captain  would 
do  any  such  thug.  That  gentleman  there, 
Mr.  Marsh,  went  to  ask  the  captain,  if  Mabony 
and  White  must  be  put  on  shore?  And  Mr. 
Marsh  returned  agam,  and  said,  that  the  cap- 
tain said  they  should.  I  then  said,  it  is  cer- 
tainly true  that  the  gentleman  is  murdered  be- 
tween them.  I  did  jiot  see  Mabony  and  WhiCe 
that  morning,  because  they  were  pat  on  shore. 
1  told  the  lieotenant,  that  if  he  would  not  uke 
care  of  the  matter,^  wouM  write  up  to  the  Ad- 
miralty, and  to  the  mayor  of  Bristol.  The 
lieutenant  wanted  the  captain  to  drink  a  glass 
of  wiBtt  ^  the  captain  would  not  cooie  out  of 
his  cabbm;  (hen  the  lieutenant  went  in  first;  I 
followed  him.  I  told  the  captain,  that  my 
ehcst  had  been  broke  open,  and  I  desired 
justice  miffht  be  done.  Then  I  seized  him, 
And  KTcnd  othm  camt  to  my 


Mr.  Recorder.  Mr.  Good^re,  do  yon  ask  Ur^ 
Jones  any  questions  ? 

5.  Goodere,  Do  yoo  know  whether  the  mid-^ 
shipmao  was  sent  away  on  the  king's  busioessi 
or  else  only  to  piit  those  two  men  on  shore  ? 

/onef.  I  know  not ;  you  were  the  capuin  of 
the  ship. 

Mr.  Recorder.  Mabony,  will  you  ask  this 
witness  any  questions? 

Mahony,  Did  yoo  see  me  lay  hands  on  the 
gentleman? . 

Jones.   Yes,  I  did,  as  I  have  afapeady  related. 

Margaret  Janes  sworn. 

Mr.  Vernon.  Mrs.  Jones,  pray  acquaint  Af  r* 
Recorder  and  the  jury,  what  yoa  know  abou , 
the  murder  of  sir  John  Dineley  Goodere  (tho 
gentleman  ordered  by  Mr.  Goodere  into  the 
purser's  cabbin).  ^ 

JUrs.  Jones.  About  seven  o'clock  in  the  even* 
ing,  the  18th  of,  last^  January,  the  captaia 
(havinff  been  on  shore)  came  on  board,  an4 
came  down  into  the  cock- pit,  and  asked  if  the 
cabbm  was  clean  ?  My  husband  answered,  Yes, 
On  which  the  captain  gave  orders  to  bring 
dowo  the  gentleman ;  and  the  captain  said  Us 
the  doctor,  Doctor,  I  have  |[ot  an  old '  mad 
fellow  here,  yoa  must  doctor  bim  up  as  well  aa 
you  can.  They  brought  the  gentleman  into 
the  cabbin;  the  captam  asked  bun  how  he  did 
now  ?  The  ^tleman  complained  that  he  had 
a  great  pain  in  his  thigh,  he  was  hurted  by  the 
men^s  hauling  him  as  they  had  done.  The 
captain  asked  him  if  he  would  drink  a  dram  oi* 
rum  ?  He  answered,  Mo ;  for  he  said  he  ha4 
drank  nothing  hut  vtsXex  for  two  years  past. 
The  captain  gave  a  dram  to  several  persona 
there ;  and  he  gave  orders  for  some  sheets  to  bq 
brou^t ;  and  he  said  to  Mabony,  As  his  clotbei 
are  wet,  do  you  pull  them  oflfT  And  the  gen- 
tleman said  to  Mabony,  Don't  strip  roe,  fellow, 
until  I  am  dead.  The  gentleman  said.  Brother 
Sam.  what  do  yoo  intend  to  do  with  me? 
The  captain  told  him,  that  he  brought  him 
there  to  save  him  from  rotting  in  a  gaol.  About 
ten  o'clock  Mabony  was  left  there;  the  geo^ 
tleroan  desired  him  to  go ;  but  Mahony  said, 
I  have  orders  to  abide  here,  to  take  care  of  voo. 
The  gentleman  said  to  Blabony,  I  can  abide 
by  myself.  Before  the  captain  went  away, 
he  bid  Mabony  to  see  If  his  brother  had 
any  knife  about  him.  the  gentleman  gavq 
up  his  knife  to  Mabony,  desired  bim. to 
Uke  care  of  it,  for  it  was  his  son's  knife. 
The  gentleman  asked  about  the  knife  seve- 
ral  times  in  the  night  Aboot  twelve  o'clock 
I  went  to  sleep;  about  two  o'clock  I  awaked 
again :  I  heacd  the  gentleman  talk  to  Mabony, 
but  Mabony  advised  the  gentleman,  to  go  to 
sleep.  He  said,  I  cannot  sleep.  They  talkei) 
together  a  great  while.  Mahody  said,  1  am  to 
go  on  shore  in  the  morning,  and  if  you  have 
any  letters  to  send  to  Bristol,  1  will  carry  them 
for  you.  I  heard  somebody  say  to  the  gentle- 
man. You  must  lie  still,  and  not  speak  a  word 
for  your  life.  Some  minutes  after  I  heard  a 
great  stroggliog ;  who  it  wwi  I  don't  know. 


dered  ddWo  to  ^e  cock-ph.     Soott  lAfer,  I 


The  g«blleiiiaii  isried  mtt,  Mitrder!  help  for 
God's  take!  and  made  several  kecks  in  his 
throat,  as  though  sbmelvOdy  was  Itifiio^  him. 
I  shook  my  husband,  toM  hiAi  that  soteebody 
was  stifling^  the  gfehtleittau.    I  heard  two  peo- 


:/% 


ph  in  the  c*bbitt  whispering;   I  don't  know  itbat  we  ean;  and  Mahonv  mae  dowolike- 

who  they  were.     The  gentlenuin  cried  out    ^'        '^ — ^*-!- — ^-.  ls ■  «• — i-j^i^ 

murder  a^hi,  Help  for  God's  sake  t  He  said, 
I  have  twenty  guineas  in  mv  pocket,  here  take 
it;  mtifitlme!  Oh  my  life f  And  jast  about 
that  time,  before  he  was  dead,  somebody  from 
the  outside  offered  to  Cooke  into  the  cabmn :  but 
1  heard  one  of  the  persons  on  the  inside  say, 
Keep  out,  you  negro ;  and  then  a  great  noise 
was  made ;  I  thought  the  cabbin  would  liiive 
h^tt  heat  down.  I^me  few  minutes  after  the 
toentl6man  bad  done  struggling,  a  candle  was 
Dhitight ;  I  soon  got  up,  and  looked  through 
the  crevice :  1  saw  a  man,  who  I  believe  tone 
White,  take  the  gentleman  bv  the  coat,  and 
pillled  him  upright.  I  saw  MlihonT  with  a 
iMidle  in  bis  hand ;  I  observed  the  other  to  put 
his  hand  in  the  gentleman's  pocket.  One  of 
them  said.  Damn  ye,  pull  out  his  watch. 
Then  1  saw  the  person  take  hdld  of  the  watdi- 
ttring  and  poll  it  Out,  and  he  said  to  the  other, 
fiere  His,  take  it,  and  put  it  into  thy  pocket. 
Then  one  of  them  put  his  hand  in  another 
tocket,  and  took  it  out,  said.  Heroes  nothing 
out  silver;   and  then  he  seardied  another 

ket,  and  said.  Here  it  is ;  and  pulled  oat  a 

Mk  purse:  soon  after  that,  the  door  was  un- 
olted,  1  heard  a  person  say,  Where  shall  1 
ran?  who  f  believe  was  Mahony;  and  the 
other,  Charles  White,  said.  Follow  me,  bo^ 


And  tbey  went  to  go  upon  deck  throogh  the 
hatch- hole,  which  is  an  uncommon  way ;  'tod 
that  is  all  1  know.  ' 

Mr.  Recorder,  Mr.  Goodere  and  Mah6ny, 
dd  either  of  you  ask  this  witness  any  questions  ? 

S/Ooodert.  No, 
'  Mohony.  No. 

Jamu  Dudgeon  sWom. 

Mr.  Vnmon.  Mr.  Dudgeon,  I  thiiflc  you  are 
Ibe  surgeon's  mate  belonging  to  the  Ruby  ? 
'  Dudgeon.  Yes,  Sir. 

,  Mr.  Vernon.  Give  Mr.  Recorder  and  the 
jttry  an^  account  what  you  know  relating  to  this 
natter. 

Dudgeon.  I  am  very  sorry  that  I  should 
come  on  this  occasion  against  dhptain  Goodere, 
because  he  ever  behaved  towards  me  in  a  gen- 
teel manner.  The  week  before  this  happened, 
I  Was  told  by  one  of  the  officers,  that  the  cap- 
tain was  going  to  bring  his  brother  oo  board  ; 
Imd  on  Sunday  the  18th  of  January,  abobt  the 
duds  of  the  evening  the  barge  came  down  to  khe 
Mup.  I  was  at  that  time  walkinop  the  quarter- 
4leck ;  some  of  our  people  seeing  the  barge 
^•eomiiijf,  they  said.  Our  captain  is  coming  on 
hoard  with  his  brother  sore  enough;  butin« 
itead  of  coming  up  the  quarter-deck,  the  cap- 
tain went  down  upon  the  main-deck,  and  I  still 
kept  walkbff  on  the  quarter-deck,  expecting  to 
•ee  the  gentieoian  when  he  went  into  the  great 
^^^    btttIaftarwaftlsfbiiBdthathowi»«w 


went  down  there  myself;  and  the  vapiabi  be- 
ihgthei^,8«id.  Doctor,  I  have  brought  a  ■*■>- 
man  to  you,  t  don't  know  what  we  shail  ds 
with  hiiiik,  but  we  must  make  the  heal  ^  him 


wise :  tl^e  captain  sent  his  steward  for  m  1 
of  rum,  Mahony  bad  a  dram  of  it.  The  4 
te!n  aiiked  sir  John,  if  he  woukl  have  a 
John  replied.  No;  for,  said  ho,  I  hi^e  Mt 
drank  any  thing  of  that  nature  for  two  yean 
past !  he  groaned  seve^l  times.  There  wts 
then  one  Cole  at  the  foot  of  tho  faidM-,  ts 
whom  also  the  captain  gave  a  drmna;  Jflica 
there  was  a  oentiuel  put  upon  the  oohhio-dQer; 
but  Cole  asked  the  captain  if  he  uighl  go  is, 
and  the  captain  said  he  might  The  old  gen- 
tleman made  a  noise  as  the  captain  went  op 
the  ladder;  the  captain  told  him.  Wo  have 
now  brought  you  On  board,  and  will  triee  care 
ybil  shall  want  for  nothing.  After  the  t^plain 
was  gone,  Cole  wanted  to  ^  In,  but  the  ceoti- 
del  would  not  let  him ;  telting  him  thot  his  or- 
ders Were  to  let  none  in  but  Mahony :  biHvevcr 
Cole  Went  up,  and  got  leave  of  the  copuin  te 
go  in,  and  he  did  go  in.  Soon  after  this  Ibe 
captain  came  down  agam  to  the  cock^pit,  sad 
came  into  my  piftce,  and  sat  down  ;  and  after 
talking  of  things  promiscuously,  he  oald,  be 
believed  it  would  be  proper  ft»r  too  1U>  go  and 
feel  bTs  brother's  pufte ;  or  etae,  Docter,  he 
said,  do  you  chose  to  leave  it  ohMia  till  to- 
morrow morning  f  I  made  aAswer,  tliat  to- 
morrow miming  ikiight  he  the  best  thfeio ;  be- 
cause the  gentleman  may  be  much  ooufoard, 
by  being  brought  down  6n .  the  water.  Come, 
said  he,  let  us  go  in  ^w  ;  for  I  bellore,  it  Will 
be  as  well.  If  you  please.  Sir,  sM  I,  I  wiU  ; 
so  the  centfnel  opened  the  door,  ahA  we  both 
went  in.  Immediately  after,  the  captaie  wcat 
out  again,  and  forthwith  the  doOr  was  sbtfl 
upon  me ;  which  very  Aiuoh  surprised  me,  to 
think  that  the  captaia  should  lesve  ne  with  a 
madman,  and  I  observed  the  captain  to  peep 
thr6tfgh:  I  then  asked  the  gentleiiioii  wkat  hs 
mostly  oompkined  of?  and  felt  his  poioe.  Hs 
then  made  some  groans,  and  told  me,  that  bs 
had  got  It  great  cold  last  week  at  Bath,  and  tbsl 
he  felt  a  severe  pain  in  his  head.  I  %a»  goJap 
to  ask  him  some  more  questions,  but  the  of* 
tain  called  me,  and  said,  Dont  aak  hhn  aay 
more  questions,  but  only  feel  his  polie.  Tbco 
the  centinel  opened  the  door,  and  I  canao  out, 
and  the  captain  and  1  went  into  my  plaee  aeais. 
Well,  doctor,  said  he,  hoW  do  yott  find  bit 
pulse  ?  Why,  Sir,  said  I,  his  pulse  ate  vety  te- 
gular. Why,  said  he,  I  bdieve  he  wea  pr^y 
much  hurried  upon  the  water.  Theo  the  ctp> 
tain  went  up  the  ladder,  and  a  little  while  after 
he  came  down  again ;  there  were  twe  mid* 
sfaipmen  with  me  in  my  pla^  atid  «^ien  die 
oaptain  came  in,  they  went  to  go  out.  but  be 
desired  one  of  them  to  stay,  ihr  he  had 
something  to  say  to  him,  becsose  he  wao  to  g6 
up  Ihr  letters  in  the  monying:  ao  we  ant  «lewo, 
and  tdked  of  vsrioils  things ;  bht  I  hifbniifd 
the  captahii  that  (ht*otd  geotlnlkfthhve  bad 
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ard  lodffiiif  to-night  Wh j,  Mid  lie,  1  ii^ould 
at  aootfa«r  bed  in  there,  and  have  gi^en  bim 
lemn  sheets,  but  be  wouM  not  heat  any  tbtnff 
r  this  kind.    t*hen  said  he  to  me,  Doctor,  I 


diere  it  will  noi  be  amiss  Id  take  an  invenlory 
r  every  thing  he  has  abont  bim,  Ibr  fear  it 
lonld  be  reported  that  he  is  robbed.  I  replied, 
ir,  it  may  not  be  amiss.  By-and-bye,  Cole 
ime  tambKnf  do#n  the  ladder,  the  midship- 
lan  opened  the  curtain  to  see  who  it  was ; 
Opinio,  said  be,  that  is  Cole  •,  and  I  then  told 
Mt  Cole  had  been  drank  a  great  part  of  that 
ay.  Soon  after  that  the  captain  opens  the 
attain,  and  sees  M ahony  stand  by  the  centry . 
labony,  said  he,  I  thought  yon  had  been  abont 
letbiog  which  I  sent  yon  to  do;  which  1 
ike  to  be  getting  the  money  out  of  the  gentle- 
Mn'ft  pocket.    No,  Sir,  said  he,  I  chase  to  do 

after  he  is  asleep.  Very  wdl,  said  the  cap- 
lin.  Then  the  captain  spoke  to  the  midship* 
lao,  and  said,  Mr.  Marsh,  you  are  tn  go  up 
\x  lettert  iD^momiw,  and  if  any  one  takes  no* 
ee  of  what  was  done  to-day,  yon  may  tell  the 
eople  that  it  is  my  brother,  and  he  Is  very 
luch  disordered  hi  his  brains,  atad  I  have  got 
im  on  board  in  hopesof  getting  relief  for  him. 
ometimes,  doctor,  says  he,  be  can  talk  as  well 
s  yoQ  Or  I ;  bat  at  other  times,  he  is  very 
inch  out  of  order.  About  cisht  o'clock  I  waa 
)r  going  to  bed,  but  did  not  till  an  boor  and  a 
air  after ;  and  about  that  time  sir  John  was 
laking  a  great  noise,  and  asking  who  is 
rithout  the  door,  what  tqast  1  do  my  sAairs  in 
be  cabbin  P  What  a  sbame  b  it  ?  Will  not  yoa 
it  me  have  any  thing  to  do  it  in  f  But  noboily 
aade  any  reply.  V[nm  which  I  said  to  the 
entinel,  Why  don't  you  answer  the  gentle- 
nan  P  mre  not  you  ashamed  of  it  P  Upon  which, 

suppose,  one  went  up  to  the  captain,  and  he 
ame  down,  and  said,  he  was  sorry  that  the 
rentlennan^'should  make  such  a  distur]|ianee ; 
ut  he  hoped,  that  the  first  nlsht  Would  be  the 
rorst :  upon  which  the  captam  Went  np,  and 
labony  went  in ;  and  1  beard  the  gentleman 
nd  him  talking  together,  and  he  asked  Ha- 
lony,  what  his  brother  was  going  to  do  with 
tim  ?  What,  says  he,  does  be  say  1  am  toad  P 
'Vroerly  I  used  to  be  so,  but  now  1  have  not 
ftsted  any  thin^  stronger  than  water  these  two 
rears.  But,  said  he,  to  be  sure  these  fellows 
re  not  sailors,  wbo  attacked  me  this  day ; 
bey  are  not  sailors,  for,  if  so,  they  are  sadly 
legenerated  from  what  sailoi-s  were  formerly  ; 
ur  I  myself  have  been  at  sea,  and  might  have 
*een  a  commander.  Abdat  half  an  honr  after 
en,  1  fell  asleep,  but  was  vert  aneasy.  About 
welve  tlie  centinel  Was  sent  for  to  go  ap  to  the 
aptain,  bat  soon  came  down  again ;  and  about 
ialf  an  hour  after  two  I  awakj^,  heating  some 
tir  in  the  cock*pit ;  and  1  beard  Nkhony's 
'oice  in  the  cabbro,  saying,  Lie  stiH  and  sleep, 
Kr.  In  a  short  time  mtt  that  I  heard  a 
struggle,  and  sir  John  cried  out.  Here  is  90 
piineasfor  you,  take  it;  must  I  die?  Audit 
i^med  to  me  by  his  spoikfng,  that  they  were 
itifliDg  bis  mofith.  Upon  which  the  person 
ivbo  stoodeabtKy  im  IheeiMUi  ttiMMlh^key» 
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whereupon '  Mahony  cried  oat  in  a  terriblw 
packer,  Damn  ye,  keep  the  door  fast.  Upon 
which  I  spake,  and  said.  What  is  the  matter^ 
What  a  noise  is  thatP  And  tbe  person  wbor 
stood  ceutinel  made  answer.  Nothing  at  all, 
nothing  at  all ;  so  I  lay  still  a  while,  and  all  wao 
pretty  quiet.  A  little  time  after  that,  Mahony 
called  for  a  light,  and  the  cablMn*door  was 
opened,  and  k  Tight  handed  in ;  the  cock-|i 
was  then  m  darkness,  so  all  was  quiet  ag 
some  time.  Soon  after  that  the  calimn*door  waa 
opened  again,  and  I  heatd  as  if  two  or  three 
people  were  coming  out  of  the  cabbiid,  and 
heard  Mahony  say,  which  way  shall  1  goP 
And  somebo4ry  made  answer,  Yon  may  go 
through  the  hatch- hole.  He  repeated  the 
question,  Which  way  shall  I  go  P  And  the  ether 
answered,  By  the  ship-side.  1  then  thought 
somebody  had  been  murdering  sir  John  sure 
enough,  and  they  are  carrying  off  his  body  that 
way ;  at  the  same  tin^  a  person  stept  up  tba 
cock-pit  ladder,  and  I  neard  the  captain's  voice, 
and  he  said,  Centry,  if  he  makes  aiky  mora 
noise,  let  me  know  it ;  bat  1  thought  withiil 
myself,  that  he  was  past  that.  After  this  watt 
past,  all  was  pretty  quiet,  and  the  centinel  kept 
walking  withbut  my  room :  I  was  caotbas  of 
speaking  to  him,  not  knowing  who  he  was; 
but  soon  after,  one  of  the  captain's  servante 
came  down  to  the  store-room  for  liqnor,  and  he 
asked  the  centry,  whether  he  had  made  any 
noise  lately  P  To  which  he  replied,  Yoo  may 
tell  the  captaio  that  tbe  gentleman  bath  been  at 
the  lock.  About  half  an  hour  after,  the  person 
Who  was  open  the  watch  came  to  me,  and  ask- 
ed, if  I  had  any  commands  on  shore,  for  the 
boat  was  going  up  ?  I  told  him,  No;  bnt  uer- 
ceiving  by  bis  voice  who  it  was,  I  caHed  nim 
to  come  to  me  in  the  dark,  and  1  wbisptred, 
and  said  to  him,  Mr.  Heathome,  here  hath 
been  a  hellish  cabal  to  night,  I  believe  they 
have  murdered  the  gentleman  ;  doth  Mahony 
go  on  shore  P  He  answered,  that  he  did ;  then^ 
teid  1,  the  thing  is  done.  I  then  asked  wbo 
Was  the  centry  without  my  door  P  and  he  toM 
me ;  whereupon  1  called  the  centry  to  roe,  and 
asked  him,  what  noise  and  cabal  b  this  that 
hath  been  here  to-ikight  P  Be  aaid.  He  did  not 
know ;  bat  tbe  captein,  said  he,  hath  been 
down  several  timea  to-night,  and  that  he  had 
taken  the  sword  from  him.  Just  after  this,  in 
came  Edward  Jones,  the  cooper,  and  his  wife, 
shaking  and  trembling ;  and  aaid.  White  and 
Mahony  had  murdered  tbe  gentleman  stiiw 
enough.  I  told  them,  I  did  believe  they  were 
both  going  on  shore ;  and  1  would,  said  1,  have 
you  tell  tbe  lieutenant  what  yoa  saw  of  thb 
matter,  and  let  hiiii  know,  that  I  am  of  the 
same  opinion  with  yoa :  hut  do  yoo  first  g6 
into  the  steward's  room,  and  draw  the  scuttle, 
and  then  you'H'aee  whether  be  Is  dead,  or  no. 
Upon  which  they  went  and  drawed  the  sduttir, 
and  a  cat  fled  in  tbelf  ftiee,  and  they  foond  the 
gentleman  lay  In  the  same  posture  as  White 
and  Mahony  teft  him.  I  then  bid  them  go  and 
tell  the  lieotenliiit  the  matter,  that  those  ftllowb 
nHgblbe  pttVtoied  mxt  goiog  adioce$  bitt 
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yet,  said  I,  we  can't  stop  them  neither,  seeing 
they  hare  the  captain's  orders.  Then  went 
Jones  up  forthwith,  and,  I  helieve,  told  the  lieu- 
tenant ;  and  1  also  stept  up  to  him  just  after, 
and  told  him,  thdt  1  believed  sir  John  was  ac- 
tually murdered  ;  for,  said  I,  there  have  been  a 
terrible  noise  in  the  cock- pit  to  night,  and  the 
captain  himself  was  there  this  morning  when 
'twas  almost  three  o'clock,  and  the  pen  that 
were  with  him  are  going  on  shore.  The  lieu- 
tenant ansi^red,  that  he  could  not  stop  these 
men  from  ggiog  ashore,  because  the  captain 
hath  given  them  leave ;  so,  said  he,  we  must 
let  it  alone  till  morning,  to  see  whether  the  gen- 
tleman is  dead,  or  no.  About  eight  o'clock  in 
the  morning  I  went  to  him  again ;,  hot  he  told 
me  it  was  best  to  defer  it  till  we  did  see  whe- 
ther the  captain  sends  down  to  him,  or  not.  It 
is,  said  be,  no  way  proper  for  us  to  think  of> 
seizing  the  captain,  till  we  see  that  the  gentle- 
man is  actually  dead,  and  have  reason  to  think 
be  is  murdered.  When  the  captain's  breakfast 
was  ready,  he  sent  for  the  lieutenant  and  me  to 
come  and  breakfast  with  him :  accordingly  we 
did  ;  and  soon  after  there  was  a  shore- boat 
came  towards  us,  and  then  Mr.  Chamberlayne 
came  on  board,  and  went  to  the  lieutenant's 
eabbin  ;  and  the  lieutenant  told  that  gentleman^ 
that  they  were  then  going  to  seize  the  captain, 
for  it  was  believed  that  he  had  been  accessary 
to  the  murder  of  his  brother.  Immediately  a 
tnessaffe  was  brought  by  one  of  the  men,  that 
air  John  was  dead :  upon  which  the  captain 
was'^ forthwith  seized  by  eight  or  ten  men. 

Mr.  Vernon,  How  far  was  your  eabbin  from 
the  purser's  ? 

Dudgeon.  I  can't  say  certainly,  but  believe 
about  three  yards. 

Mr.  Vernon.  Did  you  view  the  body  of  the 
deceased  whilst  he  lay  dead  in  the  purser's 
eabbin?— Dudf^eoit.  I  did. 

Mr.  Vernon.  And  did  you  find  any  visible 
marks  of  violence  upon  him  ? 

Dudgeon.  Sir,  I  saw  no  rope,  but  he  h&d  a 
neck-cloth  about  his  neck,  and  there  were  some 
marks  in  his  neck,  which  looked  like  the 
scratching  of  nails ;  and  1  believe  that  he  was 
tftranffleil,  the  blood  came  out  of  his  nose  and 
mouth. 

WilUam  Marguinit  sworn. 

Mr.  Vernon.  Were  you  on  board  the  Ruby 
nan  of  war,  at  the  time  when  this  matter  hap- 
pened? 

Mt^figuinis.  Yes,  Sir,  I  was. 

Mr.  Vernon.  Then  give  an  account  of  what 
you  know  concerning  it 

Macguinis.  The  night  in  wl|ich  the  gen- 
tleman came  ,on  board,  I  was  appointed  to  be 
the  centinel  at  twelve  o'clock ;  but  when  the 
gentleman  came  on  board,  J  was  in  my  ham- 
mock. '  1  was  called  up  to  stand  centry  in  the 
gun-room  ;  and  (please  you,  my  lord)  I  had 
not  been  long  on  my  post  before  1  saw  the  cap« 
tain  come  down ;  and  soon  after  1  saw  Mahony, 
that  man  there  (pointing  at  the  prisoner  Ma< 
kony)  also  come  down.     I  stopt  bimi  and 
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asked  him  wher^be  was  going  f  DamBymr 
blood,  you  son  of  a  bitch,  what  is  that  to  }oo  ? 
How  busy  you  make  yourself.  And  wbcn  be 
came  to  the  bottom  of  the  cock- pit  Udder,  I 
heard  him  say  to  another  man.  Come  here,  this 
is  the  way.  But  who  it  was  be  sfiake  to,  I 
know  not.  This  was  a  little  after  two  o*dock. 
The  captain  espied  me,  he  made^owarda  mr, 
and  waved  his  naked  eutlasy  and  aaid,  8iib4 
back!    stand  back! 

Mr.  Vernon.  Where  waa Mr.  Gondere,  when 
he  advanced  towards  you,  and  bid  yoo  stsai 
back  ? 

Macpdnii,  The  captain  was  down  in  the 
cock-pit  then. 

Mr.  Vernon.  Had  he  any  thing  in  bis  band? 
.  Macguinii.  Yes ;  he  had  a  cutlns.  Duocn 
Buchanan'  had  been  standing  centinel  in  the 
cock- pit,  but  was  released  by  tbecafrtain. 

Mr.  Vernon.  What  more  did  yovi  aee  T 

Macguinii.  I  saw  Mahony  go  into  tbe  par- 
ser's eabbin,  and  afterwards,  I  saw  the  captsis 
and  Mahony  come  up  again  from  the  cock-pii. 

Mr.  Vernon.  About  what  time  f 

Macguinii,  I  believe  it  was  then  about  tbcea 
o'clock. 

Mr.  Recorder.  Mr.  Goodere  and  Mwhmj^ 
do  either  of  you  ask  this  witness  any  qoestioasf 

S.  Goodere.  No. 

Mahony.  No. 

Mr.  Walker  sworn. 


Mr.  Vcmon.  I  think  yon  are  tbe  ctty  masoa  ? 

Walker.  I  am. 

Mr.  Vernon.  Look  upon  that  watch,  and  give 
an  account  how  you  came  by  it. 

Walker.  I  found  it  in  tbe  necessary- bonse, 
at  tbe  Brock waie-boat,  a  public- boose  on  tbe 
Back. 

Mr.  Vernon.  Who  kept  that  publtc-bonse  at 
tbe  time  you  found  the  watch  ?        • 

Walker.  One  Culliford. 

Mr.  Vernon.  Waa  it  accidentally  os  apsa 
search  that  you  found  the  watch  ? 

Walker.  1  searched  for  it  in  tbe  neoessaiy* 
bouse,  by  the  justice's  orders;  when  I  fosod 
it,  tbe  case  was  in  one  place,  and  tbe  watch  ia 
another,  about  a  yard  apart. 

Sarah  Culliford  sworn. 

Mr.  Vernon.  Look  npon  that  watefa,  Hrt. 
Culliford ;  you  live  at  the  sign  of  the  Brock- 
ware-boat  on  the  Back,  do  you  not  ?  g 

S.  Culliford.  Yes,  Sir. 

Mr.  Vernon.  Do  ^ou  take  that  to  be  tlit 
same  watch  that  was  found  by  Mr.  Walker,  tbe 
city  mason,  in  your  necessary-bouse? 

S.  CuUybrd.    Yes,  Bur;   I  believe  itistba 


Mr.  Vernon.  From  whom  did  yoa  ceceire  it, 
before  it  was  thrown  into  the  necessanr^KW*' 

S.  Culliford.  I  received  it  from  Mahooj;s 
bands,  that  man  there  ;  (painting  ia  the  pn* 
soner  Mahony). 

Mr.  Vernon,  flnw  long  before  he  wm  sppre- 
bended? 

&  Cn^/ord.  I  h«l  it  in  mj  pwwMM  «k«« 
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ro  bouTf  before,  and  two  hoan  after  he  was 
k«n  up. 

Mr.  Kemon.  And  what  b6eaiiie.of  it  after- 
ards? 

5.  CuUjfard.  Thie  yoapffmaa(nieaniBgthe 
risoner  Mahony)  wae  drimctngf  in  my  hooie, 
e  palled  oat  the  watch,  delivered  it  to  me,  and 
eatred  me  to  keep  it  for  Mm  mitil  he  did  call 
[>r  it :  sometime  after.!  had  bashiem  to  f(0  oat, 

went  into  town,  and  had  the  watch  m  my 
locket ;  wboi  I  came  back,  my  children  toM 
ne  that  the  constable  had  been  there  to  search 
lie  ho«ue  ibr  it,  which  much  surprized  me ;  I 
settt  and  threw  the  watch  into  the  neeessary- 
MMise,  for  fear  I  should  come  in  troable. 

Josias  Futscll  Bworn. 

Mr.  Venum.  Mr.  Fossell,  kwk  oo  that  hand- 
kerchief*  and  giro  an  aecouol  from  whom  you 
had  it,  and  when  ? 

Fusmli.  I  had  this  handkerchief  from  Ma^ 
bony  OD  the  19ih  of  January  last,  the  night 
when  we  took  htm,  I  ibund  it  apon  his  neck; 
wheo  he  was  seized,  he  took  it  off;  I  took  it 
out  9f  his  hand,  it  was  bkKMly  theni  asitis  now, 
1  pat  it  intomy  podket« 

Mr«  John  MUchel,  chief  clerk  to  the  town- 
clerk,  sworn. 

^  Mr.  Vernon.  Mr..  Mitchel,  what  paper  is  that 
in  vour  hand? 

MitchcL  The  Examination  of  Matthew  Ma- 
bony,  the  prisoner  at  the  bar,  taken  before 
Heory  Combe,  esq.  mayor^ 

Mr.  Vernon,  Did  you  see  the  prisoner  Ma- 
hony sif^n  it  in  his  presence  ? 

Mitchel.  Yes,  Sir. 

Blr.  Vernon.  Did  he  do  il  Toluntarily  ? 

Mitchel.  He  did.  i 

Mr.  Vernon.  Did  you  see  Mr.  Mayor  sign 
tbatexamittstion? 

Mitchel.  Yes,  I  did. 

Mr.  Vernon.  Then  I  desire  it  may  be  read. 

Mr.  Recorder.  Read  the  Ezambation. 

Ckrk  reads  the  Examination  in  these  words  : 

City  and  county  of  Bristol,  to  wit  The 
volnnmry  Examination  and  Confession  of  Mat- 
thew Mahony,  a  native  of  Ireland,  aged  about 
Si  years.  This  examinant  confesseth  and 
saifh.  That  about  sixteen  or  seventeen  days  aero, 
and  so? eral  times  since,  he  was  desired  by  Mr. 
Goodere,  captain  of  the  Ruby  man  of  war,  now 
lying  at  Kin^-road,  in  the  coiiotv  of  the  city  of 
Bristol,  to  seize  his,  the  captain's,  brother,  sir 
John  Dineley  Goodere,  bart  and  bring  him  on 
board  thesaid  man  of  war  ;  and  that  on  Tues- 
day last,  this  examinant,  and  the  crew  belong, 
ing;  to  the  man  of  war's  barge,  and  Edward 
Blic-Daniel,  John  Mao-Graree,  and  William 
Utmmon,  privateer^s  men,  were  placed  by  the 
said  captain  at  the  Wbite-Uart  alehouse,  op- 
posite  St.  Augustine's  ohurch,  in  order  to  seize 
sir  John  Dineley  Goodere  that  day ;  but  it  so 
happened  the  oaptain  forbid  them  to  do  it  then. 
And  that  on  Sunday  last,  this  esamhiant,  the 
siid  barge's  craw,  or  the  greatest  part  of  thasa, 


end  George  Best,  cpckstem  of  the  bam,  the 
said  Edward  Mac-Daniel,  John  Mac-Grtiree, 
William  Hammon,  and  one  Charles  Bryer, 
prirateer's  men  as  afbresaid,  were  agtiin  p1ace<l 
at  the  White- Hart  afbresaid,  to  seize  the  said 
sir  John  Dineley  Goodere,  and  waited  therefor 
some  time ;   and  he  coming  ont  of  Mr.  Jarrit 
Smith's  house,  end  coming  under  St.  An^ns- 
tine's  eh  arch-yard  wall,  this  examinant  and 
his  comrades  pursued  him,  and  near  the  pump 
there  they  came  up  with  hire,  and  tola  him 
there  was  a  gentleman  wanted  to  speak  with 
him  ;   and  he  asking  where  the  gentleman 
was,  was  answeretl  a  little  way  off,  and  he 
went  qoietly  a  little  way ;  but  no  onlf^Lppearine,' 
he  resisted  and  refused  to'go ;  whereupon  this 
examinant  and  comrades  soinetimes  forcibly 
hanled  and  pushed,  and  at  other  times  carried 
him  over  St.  Augustine^s  biut8\  captain  Day's 
rope-walk,  and  along  the  road  to  the  Hot-well, 
(captain  Goodere  being  sometimes  a  little  be- 
hind, and  sometimes  amongst  the  crowd  all 
.the  way)  till  they  came  to  the  slip  where  the 
'barge  lay.    But  sir  John  wss  very  nnwilfing 
to  go,  made  the  ntmost  resistance,  and  cryed 
out  rounler  a  great  many  times ;   and  when  he 
was  put  into  the  barge,  called  out  and  desired 
somebody  would  go  to  Mr.  Jarrit  Smith,  and 
tell  him  of  his  iU  usage,  and  that  his  name  was 
sir  John  Dineley ;     whereupon  the  captain 
clapt  his  band  on  sir  John's  mouth  to  stop 
his  speaking,  and  told  him  not  to  make  such 
a  noise,   he  had   got  him   ont  of  the  lion's 
month    (meaning    the   lawyers   hands)    and 
woald  take  'care  he  should  not  spend   his 
estate;     and  bid  the  barge-men  row  away, 
which  they  did ;  and  in  their  passage  to  the  man 
of  war,  the  two  brothers  bickered  all  the  way  ; 
But  when  they  came  to  the  man  of  war,  sir 
John  went  on  board  as  well*  as  he  coald,  and 
the  captain  took  him  down  into  the  porser'a 
cabbin,  and  staid  a  little  time  with  him,  and 
treated  him  with  a  dram  of  rum,  and  then  left 
him  for  a  considerable  time ;  and  in  the  interim 
sent  for  this  examinant  into  his,  the  captain's 
cabbin,  and  there  told  this  examinant  he  must, 
murder  his  brother,  for  that  he  was  mad,  and 
should  not  live  till  four  o'clock  in  the  morning. 
And  thin  examinant  reasoning  with  him,  and 
telling  htm  he  would  not  be  concerned,  and  that 
he  thought  he  bad  brought  him  there  with  in- 
tent only  to  bring  him  to  reason,  and  take  caro 
that  he  ahonld  not  spend  bis  estate  in  law, 
and  to  have  a  perfect  reconciliation  :  but  the 
captain  still  insisting,  that  as  this  examinant 
had  Uken  him,  he  should  do  it ;    and  this  exa- 
minant then  saying;  he  was  not  aUe  to  do  it  of 
himself,  the  captain  replied,  if  this  examinant 
could  get  nobo«ly  else,  be  and  this  examinant 
mast  db  it  themselves.    And  then  ordered  hin 
to  call  one  Blisha  Cole ;  and  be  being  too  drank 
to  undertake  such  an  affair,  bkl  this  examinant 
call  one  Charles  White,  a  very  stout  loity  fel- 
low, and  the  captain  gave  him  a  dram,  and  bid 
him  sit  down,  and  seongav^otbfsr  drato,  'and 
asked  him  if  be  could  fight,  and  tsid  him,  Here 
is  a  madman,  be  most  bo  mttrdered,  and  then 
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•htU  have  li  b^ndspiM  ravnff4*  And  thia  t^M^ 
mioaiil,  the  said  Cbarlea  White,  and  Ibecap- 
laioy  beio^  all  ^gifmA  to  marder  the  said  t^ 
John  Diiieley  Goodcre,  the  captain  then  pro? 
po«ed  tlie  method,  and  preduoed  a  piece  of  hfXi- 
inch  rope  about  nine  foot  long,  and  Cbarl^ 
Wbiit;  having  made  %  iioom  in  the  rope,  t^ii 
captain  said,  applying  hipaaelf  to  thia  exami* 
naot  find  the  said  Charljif  White,  You  must 
atraagle  him  with  thia  rope,  and  at  the  aaw? 
time  gav^  the  handberchief  now  prodooed,  that 
in  case  he  made  a  noiae,  to  atop  hia  i«outh ; 
and  said,  I  will  stand  centinel  over  the  door 
wbilyt  yoq  do  it;  and  acoordiogly  instantly 
went  out  of  hi^  own  cabbiu,  ^nd  turned  (be 
<^tiael  from  the  pnrsor's  cabhin  door,  an^  1^ 
ibia  exaiiiinant  and  While  into  the  purser's 
cabWn,  where  air  John  Dineley  Goodere  was 
lyiiy  in  bis  clotbea  on  a  bed:  The  c^p^iiii 
ha? ing  polled  to  the  door,  and  atanding  ceo- 
tmel  himvel^  the  aaid  White  first  strangled  sir 
John  with  bia  bands,  and  then  pot  the  rope 
About  «r  John's  ofck,  and  hauled  it  tight,  apt) 
air  John  struggled,  and  endeavoured  to  cry  out, 
bat  could  not  And  this  esaminant  copfessesi 
Ibat  whilst  White  waa  atraogliog  sir  John,  this 
cxaminaot  took  care  to  keep  him  on  the  bed, 
9od  wbea  one  end  of  the  rope  was  loose,  Uiia 
esaminant  drew  and  held  it  tight ;  and  thus 
each  bore  a  part  till  air  J^hn  was  dead ;  and 
Ibey  having  rifled  the  deceased  of  his  watch 
9nd  pBoney,  knocked  at  the  dour  to  be  let  out ; 
and  the  captain  called  out,  Have  3*00  doop  ? 
^ey  replied,  Yea.  He  opened  the  door,  and 
aaked  again,  Is  be  dead  ?  And  being  aoawered  in 
the  affinnatife,  aod  haviog  a  light,  swore,  by 
Mod,  he  would  be  sure  be  waa  dead ;  and  then 
went  in  himself,  aod  returning,  locked  thedoof, 
and  put  the  key  in  bis  pocket,  and  they  all 
irent  together  to*  tbo  captain's  cabbin  again, 
«nd  there  this  examioant  gave  the  captain  m 
Jobn'a  watcbt  aod  the  cap^in  gavo  thb  exa* 
9li«aiiC  bia  owa  watch  in  lieu  of  it;  and  then 
4be  captain  gave  them  both  some  mone^,  and 
White  ajfUrwards  ga?e  thia  examinant  eight 
giiiaeas  at  ^rt  of  the  money  he  took  out  of  the 
ceceaasd'f  pockel,  and  then  the  captain  order- 
ed them  to  be  pat  on  shore  in  h>s  own  boat. 
And  further  this  examioant  ooofesfea  and  a aitb. 
That  before  aod  after  the  murder  w«|  com- 
mitted,  the  captain,  Cbarfea  White,  and  (bi# 
cxaminaot,  eoasnlted  what  to  do  with  the 
9<wpw ;  aod  the  captaio  proposed  to  keep  it  two 
^  three  days  in  the  abip,  «nd«  aa  he  expected 
to  go  to  sea,  would  sew  it  up  in  a  hammock, 
or  fometbiog  elfe,  aod  there  throw  it  over-board: 
Ao4  that  before  tbia  examinani  and  his  com- 
wtre  ec«t  to  seise  air  John,  aa  ia  before 


vlth  aboct  henry  atioka  or  bbidgeons  for  that 
MUffnixv  If  AooMr. 


If  r.  JUfisriir.  (Sporting  to  the  jury.)  Gen-* 
'^'^  ;foa  MO  to  felm  notion,  that  thia  coa- 
la  fidencc  ngainalitbo  piiioiisr  Ha* 


boiiv  al«ne»  aod  to  far  only  o«ghi  yo«  la  ic* 
gard  it.  It  b  no  evidence,  nor  oiig:|il  yea  10 
hvy  ooy  atraaa  uptm  i4f  aa  againal  the  pnssecr 
Goodere. 

Mr.  Famon.  Mr.  Becofdcr,  w^  tevc  wmt 
through  with  our  evidence  of  the  hteX,  oodbcii 
we  abouid  have  rtaled  iti  were  it  imH  thai  Mr. 
Goodere,  li^hia  atriot  eoquiry  iaio  the  m 
wberetbe  ship  lay,  aeena  to  ^MeotioB  whether 
it  waa  within  thia  ooonty  or  not :  A  ^iwatiiw, 
which,  I  Qonlem,  I  no  more  egpcolml  10  hew 
Of,  than  whether  we  ounelrea  ace  siow  witbia 
it. .  However,  to  obviate  all  pttloswf  of  tbtt 
kind,  aod  give  the  gentlcmea  ofthisjiiry  aafioil 
aatisfactioo  in  the  pohit,  aa  nmUMhtcdty  tbt 
grand  inqucat  for  the  body  ^  this  oomitjr  I 

before ' 

to  call  a  1 

Bead  baa  oeen  oooataotiy  takei 

the  city  and  county  of  Bristol,  ao4  thai  ac« 

cordingly  the  aherifia'  offieera  of  Briasnl,  fioa 

time  to  tiivie,  have  uaed  to  eaocale  both  tbt 

r'ty  and  county  process  in  King-BoAd  ;  wbicfc, 
apprehend,  wfll  of  itself  be  ~ 


»  they  found  the  bill,  we  absJl  beg  leavt 

la  witneaa  or  two,  juat  to  shew  tbait  &ia|- 

baa  been  oooatantly  taken  to  lie  withn 


denoe,  witbont  entwing  mto  any  a 

tion  of  the  coooty  Umita.    Call  Mr.  WiotT 

,        John  Wini  sworn. 

Mr.  Vernon,  Mr.  Wint,  what  oflioer  are  yoe 
in  Bristol  f 

Wint.  I  am  an  officer  to  the  sberiiRi  ef 
Bristol,  and  have  been  so  for  these  thirty  yean 
and  upwards. 

Mr.  Vernon.  Have  yuu  been  used,  as  an  of- 
ficer to  the  sherifi^  of  Brbtol,  to  aerve  proccs 
in  Kiog-Road  ? 

Wint.  I  have  served  process  in  KJng-Road 
forty  or  fifty  times. 

Mr.  Vernon.  How  fiir  down  the  river  ? 

Wint.  Very  often  down  as  far  aa  Posset- 
PobL 

Mr.  Recorder.  What  kioj  cf  proeess  bare 
you  served  there  P 

Wint.  Town  actions  out  of  the  mayor  aod 
aberiflTs  court,  and  out  of  the  Piepowder  coorr. 

Mr.  Recorder.  Have  yon  ever  eseeiited  pr»- 
cess  there  which  waa  directed  to  the  aberift  of 
Bristol  f 

Wint.  Yes,  Sir,  I  have  served  aherift  «ar« 
rants,  or  writs,  issued  from  above,  out  of  tH 
court  of  King's-bench  and  Commoii- Pleas  ^^ 
the  sheriffs  of  Bristol. 

Mr.  Recorder,  Mr.  Goodere,  wiD  you  ad: 
this  witnesf  any  queations  f 

S,  Goodere.  Yes,  Sir:  Is  ^1  that ta  called 
King- road  within  the  liberty  of  the  city  «f 
Bristol  ^— ITin/.  Yes,  it  Js. 

S,  Goodere.  kxejfou^  sure  of  ttf 

Wint.  I  know  wbere  the  ship  Robj  lay  was 
within  the  city  of  Bristol. 

S.  Goodere.  How  do  you  know  that } 

Wmt,  Because  I  have  been  down  with  tbs 
mayor  to  the  Holmes. 

Mr.  rernoR.  C^l  Mr.  Lpwdea.^ 

Mr.  XoBd!r9  aweni. 
Mr.  rem0fi4    What,  oibar  ire  joa,  Mc 
iMTdeo? 


nSTJ  fair  the  Murder  of  Si^  John  Oooderw 

Jjamdem.  I  kUVto  bseo'  m  ofiieer  in  tbw  eity 
l»oiit  aiD^ecD  years ;  I  baTe  Ber?ed  town  ae- 
ons, town  warranta,  and  warrants  made  out 
pon  w^rits  from  the  courts  of  Westminster- 
ally  sind  the  AtlmiraltTY  in  Kiny-road:  lAid 
ny  part  of  Kan|f -roadf  on  the  southward  of 
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he  Ocmney ,  we  always  take  it  to  he  in  the  H 
erties  of  Bristol. 

Mr.  Venmk.  Afr.  ReeordeT)  we  bare  done. 

Mr.  Recorder,  Mr.  Ooodere,  and  Matthew 
Afthott  v«  ibo  ooanael  for  thd  kingf  has  gone 
ibroegrii  fvithr  his  eridenoe,^  and  now  is  youf 
ime  to  Hiter  upon  jrour  defenoe. 

S.  Goodsre,  May  it  |l1ease  yodr  hirdsbip,  I 
iball  emfeatour  to  ipvd  ybwatod  the  jury  av 
[ittle  trooUe  as  possible.  I  sfaaH  call  eTidenoe 
to  prore  thatibe  gentleman  wi^  a  lonatie,  and 
disordered  in  his  senses,  and  I  was  doing  my 
best  to  take  care  of  htm. 

Call  Mrs.  Gethm$. 

Ar.  Recorder.  What  do  yoa  call  her  to 
prove  ? 

S.  Goodere,  I  call  her  to  prove,  that  before 
my  brother  was  taken  on  board,  I  was  to  take 
an  upper-room  oi  her  to  put  him  in«  where  be 
miffbt  be  taken  care  of  to  core  bis  roadneis. 

Sir.  Recorder.  What,  Mr.  Goodere,  do  yoa 
admit  then  that  you  did  take  your  brother  on 
board  ? 

S,  Goodere.  I  do  admit  that  I  carried  my 
brother  on  board.  I  went  in  the  boat  along 
witb  him. 

Mrs.  GetMm  sworn. 

8,  Goodere,  Mkv.  Gethins,  did  I  not  speak  to 
you  a  fortnight  or  three  weeks  before  my  bro- 
ther was  token  on  board  the  ship,  to  bare  a 
garret  of  yon  to  put  him  in,  and  that  Mahouy 
was  to  baTe  SL  a  month  to  take  care  of  htm  P 

Mrs.  Gethim.  The  prisoner,  captain  Goodere, 
did  ask  me  if  1  bad  not  a  garret  to  let  him  keefi 
bis  brother  in,  for  that  he  was  a  madman  :  and 
captain  Goodere  nerer  made  it  a  secret  that  be 
uteaded  to  take  and  keep  bis  broAier  as  a  mad- 


S.  Goodere.  Whether  I  did  not  tell  yon  that 
Mahony  was  to  take  care  of  my  brother  a  fort- 
night or  three  weeks  before  be  was  taken  on 
b«Mird  ?  Speak-  to  the  time  as  near  as  you  can 
vecoUect ;  and  whether  you  knew  that  Mabony 
Wtt  to  bare  5/.  a  mdntb,  and  that  I  made  no 
■Maner  ofseeret  of  it,  and  that  I  endearoured 
tb  take  care  of  him  as  a  lunatk;. 

Mrs.  Getkhu,  Sir,  f  have  already  said  that 
yoa  spoke  to  me  about  a  room  to  put  voor  bro- 
ther in,  b6t what  you  mention  about  Mabony,  I 
know  nothing  of  that. 

Mr.  Vernon,  Pray,  is  King-road  in  the  road 
to  vour  house?— Mrs.  Gethins.  No,  Sir. 

Mr.  Vernon.  Was  your  garret  a  proper  place 
of  accommodation  for  a  gentleman,  and  one 
who  wa*  eiteemed  an  EngKsh  baronet,  think 
you  ?  Pray,  do  you  keep  a  madhouse,  madam  ? 

Mrs.  GeiMm.  Nd. 

Mr.  Vernon.   Don't  you  think  sneb  a  con- 

flonnent  wonid  hats  been  the  way  to  hare 

nsdefaimraad? 

VOL.  XVIJ. 


Bfr.  Recorder.  Wo  riny  person  as  yon  know 
to  hare  taken  care  of  him  in  your  garret  P 

Mrs.  Gethmt.  I  hare  beard  the  caprain  talft 
with  Ms  own  doctor  about  if 

S.  Goodere,  1  shall  giro  you  and  the  jui^  as 
little  trouble  a*  may  be.  I  have  an  evidence  in 
relation  to  Mabony  and  White's  going  tntvf 
at  four  o'clock  in  the  morning,  because  it  is 
charged  that  I  sent,  them  away.  The  boat 
went  away  in  the  king's  service  to  bring  ti^tvers. 

Mr.  Marth  sworn. 

S.  Goodere.  Did  you  jgo  ashore  in  the  morn- 
ing  about  the  king's  busmess,  or  what  businesi' 
div  yon  go  about  F 

Mr.  Marih,  I  bad  an  order  about  dght 
o'ctock  the  night  sir  John  was  brought  on* 
board,  to  go  op  in  the  uioraiog  to  Bristol  for  the' 
,  letters  from  the  Admiralty,  and  about  four  of 
the  clock  in  the  moraing  I  was  called  op  to  go ; 
hot  the  lieutenant  seem«l  mdcb  disordered,  and' 
bid  me  come  to  him  beforo  I  sat  out.  I  Waited* 
on  the  lieutenant,  and  told  him,  that  While  and, 
Mabony  said  they  had  liberty  to  go  on  shore, 
thkt  the  captain  bad  given  them  liberty  to  go ; 
the  lieutenant  said,  he  knew  nothing  of  it.  But 
as  it  b  always  my  way,  before  1  carry  any 
body  off,  I  said,  I  woulff  go  to  the  captain  and 
ask  leare.  I  weut  to  the  cautain,  and  asked 
bim,  if  White  and  Mabony  Dad  liberty  from 
him  to  go  on  shore  P  And  be  said.  Yes,  let 
them  go. 

8.  Ooodere.  Mr.  Marsh,  did  yon  go  upon 
the  king's  business,  or  on  pnipose  to  take  up 
these  men  P 

JUsrsA.  I  went  diout  the  king's  business. 

Mr.  Vernon.  But  it  was  after  sir  John  was 
brought  dn  board,  that  Mr.  Goodere  ordered 
yon  to  go  up  f^^Marth.   Yes,  Sir,  it  was. 

Mr.  yernon.  Did  any  bodjf  else  go  up  with 
yon,  besides  Mabony  and  White? 

MMrth.  No,  there  did  not. 

Mr.  Vernon.  Did  Mr.  Goodere  give  you 
orders  to  put  them  on  shore  in  any  particular 
place  P 

Mank.  I  will  do  justice  between  man  and 
man ;  the  csptain  did  not  ^ive  me  orders  to  put 
them  on  shore  in  any  particular  olace. 

Mr.  Vernon,  Were  they  landed  publicly  or 
privately  P 

Marth.  I  put  them  on  shore  at  the  Gibb, 
about  six  of  the  clock  in  the  morning. 

S.  Goodere.  Now,  may  it  please  yon.  Sir,  I 
shall  shew  that  Mabony  had  business  at  Bristol 
that  day  by  appointment,  to  receive  some  wages 
that  was  due  to  bim  ;  for  which  purpose  I  shall 
call  Mr.  Dagg. 

Abel  Dagg^  Keeper  of  Newgate,  sworn. 

S,  Goodere.  Do  you  know  any  thing  of  oajp- 
tain  Mervin,  and  of  Mahony 's  coming  to  Bns- 
tol  on  the  Monday  to  settle  an  afiairwith  himP 

Dagg.  There  was  one  Captain  James  Mer- 
vin who  sailed  into  this  port,  and  on  his  coming 
was  charged  as  a  debtor  in  my  bouse,  at  the 
suit  of  some  gentleman  in  London,  in  an  action 

Iof  S  or  400/.    Mahony  was  one  of  bts  sailors 
»  Y 
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UDtil  he  was  presto  and' he  charged  the  aaid 
JMerrin  with  an  action  fbr  bis  wages.  Captata 
Mervin  had  a  desire  to  make  up  the  matter 
with  MahoDV.  I  went  to  the  captain  of  the 
man  of  war  the  Tuesday  or  Wednesday  before 
this  affair  happened,  which  was  the  first  time  i 
ever  saw  him,  to  the  best  of  my  Icnowledge: 
the  captain  said  he  would  me^  me  the  Mon- 
day following^  in  order  to  acconimodatA  the 
difference. 

Mr.  Vernon,    Was  Mahony  appointed  to 
meet  you  that  day  or  not  ? 
.  Mr.  Recorder,  Mind  the  question,  Was  Mft- 
bony  to  come  that  Monday  r 

Vagg.  The  captain  made  an  appointment, 
my  lord,  to  meet  on  the  Monday  ;  and  I  told 
Mr.  Taylor  the  attorney,  that  Mahooy  was  to 
eome  on  shore  that  day,  to  make  up  the  matter 
between  him  andMemn. 

Mr.  Vernon.  I  would  ask  yon  another  ques- 
tion ;  Had  White  too  any  affiiir  to  make  up 
at  Bristol  ? 

-  I^(igg'    No,  I  know  nothing  of  that. 
.  &  Goodere.    Now  1  call  Bridget  King. 

Mr.  Recorder.    What  do  you  call  her  for  ? 

8,  Goodere.  Touching  the  lunacy  of  sir 
John  Dineley. 

Bridget  King  sworn. 

S.  Goodere.  Mrs.  King,  will  you  ffi? e  the 
Court  an  account  of  what  you  know  of  the  lu- 
nacy of  m^.brother  sir  John  Dineley  ? 

Mrs.  Ktng.  Ptease  yoo,  my  lord,  I  think  he 
was  mad  ;  for  be  would  get  up  at  two  or  three 
of  the  clock  in  the  morning,  and  call  bis  ser- 
fsnts  up,  and  fall  a  singing;  and  then  he 
would  go  to  bed  again,  and  swear  it  was  but 
twelfe  o'clock  at  night,  and  lie  a- bed  all  day. 
He  would  send  his  boy  out  all  over  his  grounds 
to  pick  up  stones,  and  ha? e  the  wheel-barrow 
rattling  about  the  streets  on  a  Sunday:  he  hatb 
ringed  the  bell  to  call  his  serTants  up  to  bis 
bed-side,  and  when  they  were  come  up,  he 
would  ask  them  what  they  did  there,  and  swear 
they  were  come  to  shoot  him  ?  He  himself  hath 
goue  over  all  his  grounds  on  a  Sunday  to  pick 
kticks,  and  hath  sent  his  servants  to  market 
wlien  there  was  none ;  and  he  would  be  busy 
in  every  thing,  and  hang  on  the  pot  himself ; 
and  he  hath  been  (|uite  raviug  mad. 

Mr.  Vernon.  Did  you  live  as  a  servant  to  sir 
John  ? 

Mrs.  King.  I  lived  as  a  servant  with  him  in 
London,  and  he  came  down  for  the  air  to  Tock- 
io<rton  ;  he  brought  me  down  to  go  to  Bath. 

Sir.  Vernon.  How  long  did  you  continue 
with  him  ? 

Mrs.  King.   A  twelvemonth,  Sir. 

Mr.  Vernon.  And  how  durst  you  venture  to 
live  so  long  with  a  roadman  ?  He  did  not  go 
*inad  for  love  of  you,  I  hope  ?  Have  you  lived 
any  time  in  Bristol  f — -Mrs.  King.  No. 
.  Mr.  Vernon.  Then  I  suppose  yon  came  but 
now.  from  London?— Mrs.  King.  Yes,  I  did. 

S.  Goodere.    Do  you  believe  he  was  a  mad- 
aaan  f 
.  Mrs.  King.    In  the  actioDS  that  I  have  seen 


by  bim, I  bavereasm  to^nk  he  was  a  nad- 


'Mrs.  Mary  Stafford  Mwonk^ 

8.  Goodere.  Mrs.  Stafford,  will  yon  left  hii 
lordship  and  the  jury  what  you  know  «f  m 
John's^bdng  a  lunatic? 

Mrs.  St^ord.  Sir  John  hired  me  ftr  a 
house- keeper  in  London,  and  told  me  be  had  a 
grffit  many  servaots,  and  be  wanted  a  home- 
keeper.  When  be  brought  nae'dowD,  be«r- 
dered  me  to  bis  seat  at  TockingfOD  ;  where,  be 
said,  he  bad  a  gnat  deal  of  company  IreqocBt- 
ly.  When  1  came  there,  I  ibund  there  was 
nothing  in  what  he  had  told  me  ;  far,  iaMead  if 
a  great  many  servants,  he  bad  but  one :  a  pesr 
old  shattered  house,  ready  to  tumbia  dowa 
about  one's  ears,  and  ibe  houahold  coods  sll 
to  pieces  :  he  was  a  madman :  for  if  Ihad  M- 
lowed  his  directions  in  any  tiling  f  aboold  bate 
done  mischief.  He  hath  sent  me  and^ibe  mt 
of  bis  servants  to  Tbombury  market,  wbes 
there  was  none ;  be  bath  ringed  the  bell  to  cdl 
his  servants  to  come  to  his  bdl-sidi^  to  bim,  sad 
when  we  have  come  up  to  him,  be  halh  askel 
us,  what  we  did  there  ?  Sir,  said  I^  yon  called 
me  op  :  he  bath  mid  be  did  not :  and  after  we 
bad  been  there  a  quarter  of  an  tionr,  be  wooM 
take  a  knife,  fork,  glass- bottle,  or  anj  thing 
that  came  in  his  way,  to  throw  at  as,  asking  « 
US,  What,  did  we  come  to  rob  htm  F  And  1  wai 
afhJd  of  my  life,  to  live  with  him.  I  do  be- 
lieve he  was  a  madman,  or  else  he  woohl  never 
have  acted  as  be  did :  he  would  go  into  the 
kitchen,  and  take  the  pot,  and  bang  it  on  tbc 
fire.    I  style  him  a  madman  by  his  aedoas. 

Mr.  Vernon.  And  must  he  tberefere  be 
banged  himself  like  a  mad  dog,  tbink  you  ? 

Mrs.  Stafford,    I  know  nothing  of  that,  Sir. 

Mr.  Vernon*  How  Jong  did  /on  live  wiik 
sir  John  P 

Mrs.  Stafford.    Three  months,  Sir. 

S.  Goodere.    Call  Mr.  Robert  Cock. 

Mr.  Recorder.  What  do  you  catt  him  to 
prove  ? 

S.  Goodere,  My  tord,  in  order  to  pvave  ar 
John  Dineley  a  lunatic.  Mr.  Cock,  will  ysa 
give  an  account  to  my  lord  and  the  jnry  wbsl 
you  know  of  the  lunacy  of  air  John  Dineley  f 

Robert  Cock  sworn. 

Cock.  My  lord,  I  have  known  Mr.  Dimhy 
at  Charlton  for  some  years ;  1  have  been  sett- 
ral  times  in  bis  company ;  1  have  eeea  him  do 
several  acts  of  lunacy,  as  a  madman. 

Mr.  Vernon.    Where  do  you  lire  ? 

Cock.  I  live  in  Cumberland,  when  I  an  it 
home. 

Mr.  Femon.    Areyou  ofany  buainem? 

Cock.  1  am  an  officer  belonging  to  his  na> 
jesty. 

Mr.  Vernon.    What  kind  of  officer  f 

Cock.    A  salt  officer. 

S.  Goodere.  1  will  not  give  your  lonhbip 
and  the  jury  nmch  more  trouble.  I  am  ca- 
tirely  innocent;  they  have  not  proved  that  I 
was  present  at  the  death  of  sir  John  Diaiiey. 
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Mr.  Becarder.  Don't  deeeife  yourself; 
thdu^^b  they  have  not  profed  that  you  was  ac- 
tnally  io  the  eabbin,  when  sir  John  was  mur- 
dered, Tet  tbejT  have  giren  efideoee  of  that, 
which  (if  the  iary  give  credit  to)  will  amount 
to  prasence  in  the  eye  of  the  law. 

S.  Goodere.  I  shall  now  cafl  some  witnesses 
to  my  character,  and  fikewise  to  shew  how  im* 
probable  it  is,  that  I  should  be  guilty  of  the 
murder  of  my  brother.    Call  Mr.  Pritchard. 

Mr.  Pritchard  sworn. 

Pritchard,  I  have  known  Mr.  Goodere,  the 
.prisoner  at  the  bar,  many  years ;  be  always 
bore  the  character  of  a  good  husband,  a  good 
Deijfbbour  and  a  kind  friend. 

S.  Goodere,  1  shall  call  a  person  who  saw 
the  will  of  sir  John  Dineley ;  and  then  any 
body  would  think  that  I  should  be  the  maddest 
mau  in  the  world  to  commit  a  murder  that  I 
knew  would  be  40,000/.  damage  to  me.  It 
was  my  business,  considering  the  circumstance 
of  the  will,  and  tliat  I  was  sir  John's  heir  at 
law,  at  all  events  to  preserve  him.  Call  Mr. 
Watkios. 

Reverend  Mr.  WailuM  sworn. 

&  Goodere,  Mr.  Watkins,  did  not  you  see 
or  hear  the  contents  of  sir  John  Dineley's  will, 
and  did  not  you  tell  me  presently  after  the  will 
was  made  the  contents  of  it,  and  how  long  was 
that  before  his  death  P 

Watkine,  It  was  shore  three  months,  or  half 
a  vear  before  his  death,  to  the  best  of  my  know- 
ledge. It  was  so  long  ^go,  as  you  dined  with 
me  at  Cropthome. 

S,  Ooodere,  Did  yon  not  inform  me,  that 
that  will  did  cut  roe  off  of  every  thing,  and 
gave  the  estate  to  the  Foots ;  and  that  sir  John 
told  yon  so? 

Watkitit.  Sir  John  told  me  that  he  had  made 
his  will,  and  had  cut  his  brother  off  from  every 
thing  :  and  that  he  had  given  the  estate  to  the 
Foou :  of  which  1  told  Mr.  Goodere  soon 
afters 

iS.  Goodere,  How  tbog  ago  ? 

Wuikins.  I  can't  tell  exactly ;  about  half  a 
year  or  three  quarters  of  a  year,  it  might  be. 

Mr.  Vernon.  They  have  oeen  giving  sir  John 
the  character  of  beinsr  &  lunatic ;  I  Aink,  Sir, 
you  are  minister  of  Cropthome,  and  roust,  I 
presume,  have  been  pretty  conversant  with  sir 
John,  and  a  frequent  witness  of  his  behaviour 
in  that  neighbourhood ;  be  pleased  therefore  to 
speak  what  you  know,  as  to  his  sanity  or  in- 
sanity of  mind. 

Watkint,  Sir  John's  cbamcter  in  my  opinion 
hath  been  very  much  misrepresentM  to  the 
worlds  During  my  acquaintance  with  him,  I 
hare  found  him  to  be  a  good  neighbour,  and  a 
kind  friend :  he  was  a  man  of  strong  passions ; 
if  any  one  affronted  him,  he  would  let  the  party 
know  that  he  did  resent  it.  All  his  tenants  of 
our  country,  and  those  1  have  conversed  with 
say,  thai  he  was  one  of  the  best  of^landtords. 

Mr.  Verwm.  I  don't  ask  you,  Sir,  concerning 
his  moral  cbameter ;  but  whether  he  was  in  his 
,oriot? 
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his  accounts 
He  was  then  in 


Waikins.  In  his  senses! 
Christmas,  he  was  making 
with  several  of  bis  tenants ; 
very  good  understanding. 

Mr.  Fernon.  Pray,  did  you  e? er  know  him 
visited  with  lunacy  ? 

Watkim.  I  never  did  ;  but  on  the  contrary, 
I  take  him  to  have  been  a  man  that  aUays 
bad  his  senses  in  a  regular  exercise. 

Mr,  Vernon.  Do  you  know,  Sir,  whetlier 
there  was  any  misunderstanding  between  the 
two  brothers  ? 

Watkint,  There  has  been  a  long  misunder- 
standing between  them. 

Mr.  Vernon.  What  have  you  heard  the  pri- 
soner Mr.  Goodere  say,  in  relation  to  sir  Jonn'S 
making  his  will  ? 

Watkint.  I  believe  he  told  me,  that  sir 
John  had  not  power  to  make  a  will :  I  told 
him  it  was  my  opinion,  if  they  would  be  re- 
conciled together,  sir  John's  will  would  not 
stand. 

Mr.  rAostef  sworn. 

5.  Ooodere.  Mr.  Thomas,  how  long  have 
you  known  me,  and  what  was  my  character? 

Thomat.  1  have  known  the  prisoner,  Mr. 
Samuel  Goodere,  a  great  many  years,  have 
very  often  been  in  his  company  f  1  never  found 
but  that  he  e? er  behaved  wuh  all  the  good* 
nature  that  possibly  could  be.  I  always  took 
him  to  be  a  good-natured  well-behaved  man, 
and  he  is  a  man  well-bek)ved  in  his  country. 

Mr.  Athfield  nwwnn 

Aihjield.  1  have  known  Mr.  Goodere  a  great 
many  years,  1  ne? er  heard  any  ill  of  biro  till 
this  affair ;  he  is  reputed  in  the  eouptry  of  a 
general  good  character.  I  have  been  concerned 
for  him  lu  several  suits,  I  never  knew  any  ill 
of  him. 

Mr.  Vernon.  Pray,  Sir,  wbatbave  you  heard 
Mr.  Ooodere  say,  concerning  his  brother's 
catting  off  the  entail  of  his  estate  ? 
.  Atyieid.  I  hare  beard  Mr.  Goodere  say, 
that  his  brother  bad  no  power  to  cut  off  the 
entail,  and  that  he  would  set  the  recovery 
aside  ;   I  have  beard  hini  say  that  forty  times-. 

Mr.  Vernon.  What  is  your  opinion  as  to  tbe 
sanity  or  insanity  of  sir  John  ? 

AMhfidd.  I  never  thought  him  a  madman;  I 
always  thouffht  him  one  of  the  best  understand* 
ing  in  the  whole  family. 

Reverend  Mr.  B/ogert  sw6ro. 

Rogert,  I  have  been  acquainted  with  the 
prisoner  Goodere  several  years ;  I  know  he 
bath  behaved  very  well,  done  ffood  offices  to 
all  mankind  ;  and  I  never  beard  any  other  of 


Mr.  George  Foreevil  sworn. 

ForcevU.  Tbe  prisoner  Goodere  hath  been 
my  neighbour  for  murteen  or  fifteen  years:  he 
hath  always  behaved  well  in  bis  neighbourhood, 
and  has  a  very  good  character ;  he  constantly 
bis  diwroh  twice  a-day  Sundays)  and 
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would  |be  ther^  at  pray^rp  almost  j^very  day  ; 
be  jwras  always  a  sober  mao,  and  a  gopd-ha- 
moured  geotlemaD.  1  thought  bim  to  be  a 
good  man. 

8,  Goodere,     Mr.  Recorder,  I  would  not 

g\ve  you  and  the  jury  any  more  trpul)Je  in  re- 
tion  to  my  character ;  all  I  b^^e  to  sa^  fur- 
ther is,  my  being  deprived  of  evideooe  lo  my 
behalf,  by  reason  of  my  disorder  and  the  sick- 
ness in  the  gaol,  wbicb  hath  preyeot^  my 
friends  from  coming  to  me  to  advise  me  about 
making  my  defence ;  and  also  of  ha? iDgseveral 
witnesses  from  on  lioard  the  ship,  which  might 
have  been  of  g^eat  servjce  to  me.  1  bad  an 
order  from  the  lords  of  the  Admiralty  tq  re- 
quire them  to  stay  on  shore,  if  I  bad  occaaioD 
for  them ;  but,  as  the  ship  waf  gone  before  the 
letter  came  to  my  hands,  I  bav^  no  occasion 
DOW  to  tell  the  names  of  the  persons. 

[Mr.  Goodere  held  up  the  letter  in  bis  band^ 
but  the  Court  did  not  receive  it.] 

Mr.  Frederick.  Mr.  B^cordf  r,  there  have 
been  several  aspersions  published  in  the  news- 
papers, to  the  prejudice  of  Mr.  Goodere ;  there 
W  beep  a  pamphlet  also  published,  which  J 
have  here  m  my  band,  entitled,  Tbe  Bristol 
Fratricide;  but|  hope  the  gentlemen  of  tbe 
jury  will  take  no  notice  of,  nqr  be  ioflueooed  by 
them  against  the  prisoner. 

Mr.  Vernon-  1  dare  say  tl^ey  M^ill  have  no  re- 
sard  to  any  4iOQk,  but  that  on  which  th^  have 
been  sivoro  :  those  who  know  |hem  and  their 
characters  most  certainly  think  so. 

[The  Jury  declared  they  bat}  never  seen 
any  such  pamphlet,  or  papers.] 

Mr.  Vemgn.  Mr.  Recorder,  we  most  beg 
leave  to  ask  Mr.  Jarrit  Smith's  QpioioD»  as  to 
sir  John's  being  a  lunatic,  or  not? 

Smith,  Mr.  Recorder,  I  am  surprised  to  bear 
it  said  by  some  of  Mr.  Goodere's  witnesses, 
that  sir  John  Dineley  Gotodere  wasoiad;  I 
knew  him  fo«irteen  or  fifleen  year*,  and  eoa-. 
versed  with  him  both  in  person  and  by  letter ; 
but  never  discovered  that  be  was  in  tlia  least 

«isorder?4iin  bis  senses,  I  always  took  him  to 
e  a  man  of  sound  understanding.  On  the 
Sunday,  the  day  before  his  death,  he  e^^pressed 
himself  with  a  great  deal  of  good-nature  and 
affection  at  the^ight  of  his  brother. 

Mr.  Sh^hard*  Mr.  Recorder,  with  humble 
submission,  1  am  instructed  to  offer  it  in  evi- 
dence, that  the  place  where  the  ship  lay  is  not 
within  this  city  and  county  of  Bristol. 

Mr.  Vernon.  We  have  already  proved  it  to 
be  within  the  county  of  Bristol ;  nor  is  tber^ 
tbe  least  reason  to  apprehend,  that  Mr.  Re- 
corder will  eylend  tbe  rule  of  '  Boni  Judicis 

*  est  ampliare  Jurisdictionero'  to  the  extending 
of  the  (M>unty  an  inch  beyond  its  ancient  and 
known  limits:  he  isi.  too  just  to  attempt  it.  On 
the  other  hand,  we  may  denend  he  will  not 
auffer  the  countyrlimits  to  oe  abridged,  but 

*  servarejusilluisum;'  and  (as  behajlh  liitberlo 
done)  discountenance  all  encroachments  on  tbe 
lights  and  GcancUses  of  Bristol. 
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Mr.  Recorder.   It  baa  bee*  |Neov« 

deed  it  can't  be  denied,  thatat  Abe  liiQell^lail 
in  question  was  cvfimitts^  jtfi^  tkUp  Iny 
King* road;  and  I  think  Ui^  iswiA^aott 
has  been  given  of  the  eim^nae  of  i% 
by  the  magistrates  of  tbe  citj  aad 
ibe  city  in  King-road,  and  of  |b«  dienff*«  i 
cers  executing  pracefs  of  aU  kigrf^  Ibcst^ 
9mo.unts  to  a  full  proof  that  King-raiMi  19  wiAr 
in  .the  body  of  the  county  of  tbe  citjr  0f  BnalaL 
It  is  the  same  sortof  proof  by  wbiph  tbe  booaii 
of  every  cqpnty  in  the  kingdpm  xnufa  be  as* 
certaioed,  the  doing  acts  in  the  place  in  ques- 
tion by  the  officers  of  the  connty.  which  mot 
be  done  in  that  county,  ^^A  no  <^er. 

S.  Goodere.  All  King- road  is  not  in  BriiloL 
Will  your  lordship  please  la  admit  roe  to  cal 
Mr.  Hill?  He  fs  a  gentleman  that  haanu^eTcd 
the  situation  of  tbe  place  vf  here  tbe  ah^  Uy, 
and  will  describe  it. 

Mr.  Vernon.  I  am  sorry  to  find  Mr.  Goodere 
driven  tp  thjs  subteri|ige  iq  his  defence,  I 
could  vfjsb  he  bad  one  to  makp  on  tl|^  q^rits ; 
if  he  stands  upon  bis  innocence,  what  need  of 
all  this  stir  about  the  station  of  tbe  ship,  or 
where  qn  e%fth  G«o  hfi  bofif  to  be  tned  bvfeie 
a  fairer,  or  more  impactial  judicaUive  than  the 
present P 

S.Good^^.  CullMr.HiU. 

Vlr.  Secqrdfr.  Mr.  Goodeve«ifyoa6aiiabcw 
that  any  part  of  King- road  is,  or  ever  wu 
cst?em^  to  be  in  any  other  coiintjF  thaB  the 
county  of  the  pity  of  Bristol,  I  viU  bear  yea ; 
Otherwise  it  v?iU  be  U>  po  purpose  ta  deteiikt 
the  situation  of  the  shin,  sines  it  ie  edmitisd 
that  she  lay  in  King-  road.— Mahopy,  hate  yon 
any  tiling  to  say? 

Mahony.  I  hope  your  k>rd«bip  will  ceosider 
that  1  was  a  poor,  press'd  servant,  and  1  was 
drunk  irben  I  mado  tbe  confesaion,  end  1  was 
friff  htened  out  of  my  wits. 

Mr.  B^ordcr.  Yoa  say  you  were  drunk 
when  ]jrou  made  tbo  oonfecsion  ;  it  ia  paewhk 
that  night  when  you  were  first  takeq  aad 
brought  before  |he  msgiatcatca,  you  were  10 
banor,  bnt  it  seem^  your  Gontemw  was  doc 
taken  until  th«  next  day. 

Makony.  My  lord»  I  waa  in  BddeweH;  I 
did  not  ^leep  1^  wink  the  whole  night. 

Mr.  lUcorder.  Have  you  any  witnesses  is 
call? 

JMa^ony.  No,  plaaseyoor  lovdetupe.  I  aia  a 
stranger  heroi  I  bi|ve  n^  witneasea  to  ealL 


Mr.  Vernon.  Mr.  Recorder,  I  ap. 
we  are  iu  a  case  exceeding  clear  agatent  Mb 
tb^  prisoners  at  the  bar ;  and,  eonaidering  that 
death  and  life  are  in  the  poiver  of  the  tongas^ 
(  am  unwilling  to  reply,  where  U(e  Is  at  staks ; 
but,  as  Mr.  Goodere  seeroa  to  lay  aone  stre« 
on  the  circumstance  of  bis  not  batng  actnatfy 
in.  the  cabhin,  at  the  time  bis  brother  was  mut 
d^^  there,  I  beg,  Siir,  you  wUl  indulge  ne  aa 
observation  or  two  aa  to  that  single  pottt  Nal 
that  1  imagine  the  leaatdoubt  in  UweaAremsia 
with  Aiir.  Recorder,  but  b^ng  in  the  caseaf  a 
capital  prosecutiooi  1  would  lea^  no  .<  " 
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iwotweral  that  h^a  the  If  ast  dfependonoe  en 
lie  taw ;  sod  I  Bgreen  Sir,  thai  in  order  to 
ring  Ur.  Goodere  wUhin  Ibe  oonpaas  of  the 
idictmeDt,  be  roast  appear  la  ha? e  been  pre- 
BQt,  aa  as  abettor,  at  the  pcrpetratioii  of  the 
lurder.  The  law  ia  eztreroMy  dear  ia  tbk 
articular ;  but  then  it  ia  aa  clear,  that  if  se- 
oral  peraoaa  are  ranged  io  a  desigo  of  aaur^ 
ering  aootheTy  aoo  one  of  the  party  atanda 
pOD  the  waloii,  at  the  jraoia  or  houae-door, 
rhilst  the  rest  actiially  eommift  the  murder,  be 
I,  in  the  judgmeiit  of  the  law«  preaeut  at  the 
Mirder,  and  as  inaob  a  principal  in  it  aa  the 
est:  and  the  law  ia  the  tame,  though  he 
lood  at  a  cooaidorable  diatance  from  the  place 
rhere  the  murder  waa  eommittei,  aa  at  the 
pile  or  the  lane's  end ;  for  it  ia  not  neeeofarj 
le  should  be  in  eompectu,  if  near  enough  at 
•and  to  embolden  his  aeeomplices  in  Che  mur* 
er,  through  t^  hopea  of  pretmit  asaislanee, 
r  security  fnim  the  person  upon  the  wptoh. 
Lad  so  it  18  expveasly  laid  down,  in  lord  ebief- 
isticellale'sliiatoffyofthe  Pleas  of  theCrown, 
I  the  chapter  of  Peta-treaaon ;  where  he  aays, 
bat  if  a  wife  or  senraot  conspires  Urith  a 
traoger  to  kiM  the  husband  or  master,  and  be 
A  tbe  same  hf  use  with  the  stranger  wbilst  he 
ammila  the  murder,  the  wife  or  servant  is 
:oiUy  of  petit-treason,  though  not  in  the  same 
BOtt  where  the  murder  was  com  mined.  The 
sme  doctrine  is  laid  down  in  aecond  Hawkins's 
M.  Cr.  S12,  (whom  aa  a  living  author  I  cite, 
nly  for  the  sake  of  the  authorities  he  has  been 
t  great  pains  ia  oollecting.)  .  And  the  case  of 
ird  Dacre  is  full  in  point :  If  y  lord  Dacre, 
rith  Maosel  and  several  others,  went  by  night 
ito  anoi bar's  park,  unlawfully  to  kill  deer; 
fty  lord  watted  about  the  ]iark-gate  upon  the 
iratcb,  whilat  tbe  r«st  want  a  quarter  of  a  mile 
Qlo  tbe  piirk,  where  they  met  and  killed  the 
:e«per ;  lord  Dacre,  tboqtrh  at  so  great  dia* 
laoe  wben  the  keeper  was  killed,  was  adjudsfed 
principal  ia  the  murder,  and  accordingly  died 
M-  it.  And  agreeable  to  this,  waa  likewise 
lie  case  of  Berry,  (the  porter  of  fiomerset- 
loose)  who  was  conoemetl  with  Green,  Hill 
nd  others,  in  the  murder  of  sir  E,  Godfrey ; 
oroe  of  them  way-laid  that  worthy  magis- 
Mte,  and  having  intioecl  him  into  the  yard 
mding  to  Somerset- house,  Green,  Hill  and 
thers  stiaogled  him.  Berry  was  cue  of  tbeir 
;ang,  and  whilst  the  others  were  committing 
i»e  tnutder,  stood  at  a  great  diatance  from 
bem  on  the  watch,  upon  tbe  staira  leading  to 
be  apoer  court  of  Somerset- bouse;  be  was 
idicted  with  Green  and  Hill,  as  being  present 
ad  abetting  the  muvder,  and  upon  this  evi- 
ence  was  convicted  and  executed.  Gentlemen 
f  the  jury,  in  the  case  now  belbre  you,  it  is 
uUy  made  out  in  proof,  that  the  deceased  was 
loder  one  continuing  armed  force,  from  the 
natant  oi^  his  being  seiaEod  to  that  of  his  deatb ; 
nd  that  hie  brother  (the  prisoner  Mr  Goodere) 
lut  and  kept  him  undsc  that  fosse.  Then,' 
;entlemen,  Mr.  Goodere'a  dispfocing  Bucha- 
lan  from  the  cabbin*  door,  and  placing  himself 
here  in  his  stead|  with  the  drawn  sword  in  his 


let 


U*.  uoedere  was  eonoerned  wHh  ManoBT 
Whitest  their aceoal^llioe  in  l^hrpther'li 
r«  and  took  hia  stand  at  the  Ganbin^door, 
m  ether  intent  than  to  embolden  ani 


hnnd ;  Mahony's  entering  into,  and 
out  of  the  cabbin,  wbilst  Mr.  Goodese 
ffuard  at  the  door  ef  it;  Mr.  Goodere  wavin|g^ 
his  aword  at  Macguinia,  and  handing -in  the 
candle ;  the  dyins  ooicriea  of  his  hsather 
(which  could  not  but  seach  hia  eara,  tfaoagli 
not  hia  heart),  and  other  bhttk  in(p«dieols  in 
this  dreadful  case,  are  an  undeniable  nvoef 
that  Mr.  Goedere  was  eonoerned  with  Mabony 
and  White  I 
murder^ 
with  no 

assist  them  in  the  nerpctration  of  that  emd 
act,  and  keep  off  eOiera  from  coming  to  hia 
brether'a  relief,  or  from  disturbing  them  in  the 
fatal  businaaa  thajr  mek  about.  Under  whick 
circumstance  he  is  guilty  in  tbe  aaoie  degree 
as  Mabony  (  and  in  the  eye  of  the  law  looked 
upon  to  have  been  aa  much  present  at  hia  bro* 
thsr's  death  (as  an  abettor  ef  the  murder),  aa 
if  he  had  stood  by  the  bad-aide  and  held  the 
svnrd  over  his  head,  whilst  Mabony  waa 
atrangiing^  him.  So  that,  gentlemen,  1  appro- 
bend  we  hs*c  made  gMd  the  indictment 
against  both  the  prisoners,  hy  dear  and  con* 
vinoing  evidence ;  and  tbera^re  dooUt  not  but 
their  guilt  will  stand  recorded  to  future  ag»ea  bj 
the  justice  of  your  verdict. 

Mr.  Shephard,  Mr.  Recorder,  will  yoa 
please  to  indulge  me  a  word  as  to  the  point  of 
Uwf  Mr.  Vernon  mentions,  in  tbe  case  of  the 

Cthat  he  hath  taken  notice  of.  the  lQr4 
e  and  his  party  came  by  night  unlawfully 
to  kill  deer,  and  therefore  {be  law  presumed 
they  all  came  with  an  intent  to  oppose  all  that 
should  hinder  them  in  that  design;  and  so 
when  one  killed  tbe  keeper,  it  must  be  pre* 
snmed  the  act  of  all,  because  pursuant  to  that 
Intent.  But  whether  the  present  case  is  cir« 
cumstanced  aa  that  case,  ought  to  be  consi- 
dered. 1  do  admit  that  Mr.  Croodere  wa4 
down  in  the  cock- pit  at  the  time  this  Tact  waa 
done,  and  he  was  certainly  obliged  (as  bath 
been  observed)  by  the  law  of  nature  to  take 
care  of  hia  brotber.  But  if  he  had  no  otheir 
intention  of  carrying  bim  on  board  the  ship, 
than  to  secure  and  take  care  of  him  as  a  persoa 
whom  be  looked  upon  as  disordered  in  his 
senses,  and  with  a  view  of  reducing  htm  to 
reason;  then  surely  Mr.  Goodere's  case  is 
very  diiferent  from  the  lor4  Dacre's.  And 
that  Mr.  Goodere  did  look  upon  bis  brother  to 

Mr.  JUcorder,  Mr.  Shephard,  you  are  going 
off  from  the  point  of  law  to  matter  of  fact;  1 
shall  charge  the  jury,  that  if  they  believe  Mr. 
Goodere  stood  at  the  cabbin-door  in  order  to 
prevent  any  persons  coming,  who  might  have 
prevented  the  murder,  or  to  encourage  tboso 
within  the  cabbin  in  the  business  th/sy  wern 
about,  tbey  n\ust  find  bim  guilty  on  tnia  [an 
dictment;  otherwise  they  must  acquit  him. 

Mr.  Shepherd.  If  he  was  not  there  with  that 
inteotiou,  be  cannot  be  guilty ;  and  in  this,  caso 
no  such  intention  appears. 

Mr.  RecardBT,    His  intaotioB  is  matter  ef 
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^u^  which  .mwl  be  left  to  Che  jury  od  the 
whole  eYidonoe. 

*  Gentlemen  of  the  Jury;  the  prisonera  at 
the  bar,  Matthew  Mahony  andSamnel  Goodere, 
fitand  indicted  for  the  murder  of  bu*  John 
JDineley, Goodere.  And  the  indictment  chargfee 
that  JMfahony  strangled  him,  and  that  the  [>ri* 
aoner  Goodere  was  present,  aidiugand  abettinir 
him  in  the  fact.  They  are  both  charged  as 
principal0n  the  murder.  For,  f^ntleroen,  in 
the  eye  ofthe  law,  the  person  who  is  jiresent, 
aiding  and  abetting,  is  as  much  a  principal  in 
the  murder,  as  the  person  who  actually  com* 
_  mits  tiie  fact  Whether  the  prisoners,  or  either 
nf  tliem,  be  guilty  in  manuer  chaiged  in  the 
indictmenty  you  are  to  determine  upon  the 
«videttce  you  hate  heard, 
t  Tlie  evidence  has  been  very  long;  but  I 
will  endeaTour  to  lay  the  material  parts  of  it 
before  you  in  such  a  light,  as  may  best  assist 
you.  m  your  oresent  enquiry. 

Tis  out  ot  all  doubt,  that  sir  John  Dindey 
Goodere  was  strangled  on  board  the  Ruby  man 
of  war  in  King^road,  in  the  night  between 
the  18th  and  19th  of  January  last.  And 
therefore  what  past  at  that  time,  which  may 
.affect  the  prisoners,  or  cither  of  them,  as  they 
stand  chared  on  this  indictment,  will  deserve 
your  principal  attention.  But  as  the  prose- 
botors  have  (very  properly  1  think)  gone  pretty 
far  back  in  their  evidence,  in  order  to  shew  by 
what  means  sir  John  was  got  on  board,  it  will 
be  necessary  for  you  to  take  that  part  of  the 
jSvidenoe  likewise  into  consideration. 

The  first  witness  is  3ir.  Chamberlayne,  who 
iells  you,  that  about  three  weeks  before  the 
taurder  happened,  Mr.  Goodere  desired  him 
to  use  his  good  offices  with  Mr.  Jarrit  Smith, 
it  fried(ftof  sir  John's,  io  order  to  bring  about 
%  reconciliation  between  sir  John  and  him. 
''Mr.  Smith  tells  you,  that  Mr.  Cbatnber- 
layne  did  apply  to  him  for  that  purpose  ;  and 
afterwards  brought  Mr.  Gomlere  to  bis  bouse 
on  the  same  errand :  and  that  Mr.  Goodere 
then  repeated  the  same  request  Mr.  Chambeiv 
lay  ne  had  before  made  in  his  behalf.  He  says, 
he  proposq^  the  matter  to  sir  John,  who  w'ith 
some  difficulty  consented  to  sive  Mr.  Goodere  a 
meeting;  which  was  fixed  for  Tuesday  the 
Idth  of  January,  at  Mr.  Smithes  house  in  the 
College-Green,  of  which  Mr.  Goodere  had 
timely  notice.  That  on  Tuesday  the  13th,  sir 
John  rode  up  to  his  door,  and  having  just 
alighted  snd  acquainted  him  that  he  could  not 
it  that  time  stay ;  but  that  the  next  time  he 
came  to  town,  which  would  be  the  Saturday  or 
Sunday  following,  he  would  meet  his  brother ; 
he  mounted  his  norse,  and  went  off,  attended 
by  bis  servant,  both  armed  with  pistols.  He 
says,  that  on  the  same  dav  he  met  with  Mr. 
Goodere,  and^  acquainted  him,  that  sir  John 
would  be  again  at  his  house  on  Saturday  or 
Sunday';  and  it  was  then  agreed  that  Mr. 
Goodere  should  have'  notice  when  rir  John 
came.  I}e  says,  that  on  Sunday  morning  the 
18th  of  January,  sir  John  sent  him  word,  that 
W  woukl  be  at  his  house  that  day,  at  any 


and 


was  ai 


^ 


hour  be  should  appoint; 
three  In  the  afternoon 
says,  that  the  same   memnig  be  gave  Mr. 
Goodere  notice  of  the  appoiotmefit.    TWt  is 
the  afternoon  sir  John  and  Mr.  Goodere  net 
at  his  house,  where  mutual  civilities  paasai 
between  them :   that  sir  John  mmmi  teek  hb 
leave,  the  witness  and  Mr.  Goodere  waitiiigsB 
him  to  the  door.    He  says,  that  be  pruMed  Br. 
Goodere  to  stay  longer ;  and  said  to  hisi,  I 
hope  I  have  done  great  things.    To  which  Mr. 
Goodere  replied  with  sonse  enuMion,  By  GW 
this  will  not  do ;  and  immediateiy  followed  nr 
John  down  the  hill.    He  says,  that 
at  his  door  he  observed  a  compftoy  of  s 
gathering  about  sir  John,    and  besud  Mr. 
Goodere  say  to  them,  Is  he  raady,  or  is  if 
ready  f  (he  is  not,  I  believe,  poaitife,  wbsi 
were  the  words)  :  to  which  some  of  tbeaa&n 
ansvrered,  YeS|^Sir.    Whereopoo  the  wheb 
oompany  went  hastily  off,  aome  towards  the 
ButiB,  others  towards  the  Lower  G^«eai;  aai 
Mr.  Goodere  followed  them  by  the  Butts.  Mr. 
Smith  had  no  anspidoQ  at  that  time,  that  the 
sailors  were  offering  violence  to  nr  John,  aad 
so  made  no  farther  enquiry  Into  the  matter; 
till  a  aoldter,  who  »  likewise  vrodooed  as  a 
witness,  told  him  what  happened  at  the  barge. 
The  next  witness  they  produced  is  Manriee 
Hobbs,  who,  it  seems,  keeps  the  White-Hart 
alehouse  at  the  loot  of  the  College-green:  and, 
gentlemen,  you  will  observe,  that  fitHn  tfac 
front  windows  of  that  house,  one  moy  have  a 
view  of  Mr.'  Smith's.    And  he  tells  yoa  that  ob 
Monday  the  12tli  of  January  last,  tlie  piiaooeti 
at  the  bar  came  to  his  boose ;  that  Mr.  Goodere 
desired  to  see  an  upper  room,  over  the  parioor, 
fronting  the  street ;  and  having  seen  it,  said, 
he  would  come  the  next  morning  and  driak 
coffee  in  that  room.    Accordingly,  the  aext 
morning  he  came  (early  for  that  time  of  the 
year)  before  the  windows  were  opened,  or  fins 
lighted ;    his  dress  so  different  from  what  be 
wore  the  day  before,  that  the  witneaa  did  not  st 
first  recollect  him.    Bnt,  it  seems,  he  cfaaogcd 
his  clothes  after  he  came  thither.     Be  seemed 
willing  to  drink  his  cofieein  thepartoor;  bet 
being  desired  to  walk  up  stairs,  be  went  iaia 
the  room  he  had  pitched  upon  the  day  befM. 
Soon  afterwards  the  prisoner  Mahony,  with 
three  other  persons,  came  in ;  and  after  then, 
five  or  six  more.    These  people,  gcntieaMB, 
were  not  altogether  in  one  room  ;  hot  they 
were  all  entertained  at  Mr.  Goodere's  expnee. 
The  witness  telb  you,  that  Mr.  Goodere  order- 
ed they  should  be  entertained ;  and  at  goia^ 
away  paid  the  whole  reckoning.    He  tan, 
that  while  the  oompany  was  at  hn  hoose,  Mr. 
Goodere  above  stairs,  and  othera  below,  sr 
John  Dineley  Goodere  rode  by   from  Mr 
Smith's  attended  by  bis  servant;  and  thatu 
they  passed  by,  Mr.  Goodere  called  oot  to  tfac 
people  below.  Look  well  at  him,  bat  dooH  toaeb 
him.     He  says  further,  that  on  Sooday  tbt 
18th  of  January,  Mahony  came  to  hie  boose  it 
the  mpming,  and  desired  him  that  if  be  sav 
the  gentleman  in  the  blaek  cap  (by  which  de» 
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icriptjoD  it  appears  sir  John  was  meaBt)  go  to- 
ranis  ibe  Greeoy  he  wouki  seud  a  porter  to 
lim  at  a  public-houae  ia  Marsh-street:  that  in 
fae  aflerooon  BdaboDV  came  ajg^ain,  with  a  great 
Biaoy  other  people,  all  appeariog^y  their  dress 
x>  be  sailors.  And  that  as  the  deceased  walked 
»y  the  hoose,  they  all  rushed  out  and  went  off. 
Ue  e^ocs,  1  think,  no  facther  in  his  eridenoe; 
^  he  seems  to  be  too  much  concerned  for  his 
reckoning  and  his  tankard,  to  mind  any  thing 
Lhat  passed  afterwards. 

The  neziefidence  is  Thomas  Williams,  who 
belongs  totheftuhy.  He  says,  that  on  Son- 
day  the  18th  fae  brought  up.  the  barge  from 
King^-road  ;  andv  was  ordered  by  Mr.  Goodere 
to  leoTe  two  hands  aboard  the  liarge,  and  take 
nght  of  the  crew  to  the  White-Hart  alehouse 
OD  the  Collece-grecD,  and  there  wait  for  him : 
for,  said  he,  I  liave  a  gentleman  to  go  on  board 
me.  He  accordingly  went  to  the  White- Hart 
with  bis  men,  and  there  found  Mahony  and 
four  or  five  people  belonffiog  to  the  Vernon 
privateer.  He  says,  he  bad  not  been  long 
there,  before  the  company  rushed  out  of  doors: 
upon  which  he  followed,  and  found  they  had 
laid  violent  hands  on  the  deceased,  and  were 
carrying  him  on  board  the  barge ;  giving  out, 
that  he  had  murdered  a  person  on  boara  the 
ahip,  and  that  they  were  carrying  bim  thither 
in  order,  as  they  pretended,  to  bring  him  to 
justioev  He  tells  you,  that  the  prisoner  Ma- 
hony was  very  active  in  this  ontrsge ;  and  that 
the  prisoner  Goodere  was  present,  seeing  and 
hearing  all  that  passed .  He  likewise  gives  you 
an  account  of  the  conversation  that  passed  be- 
tween sir  John  and  the  prisoner  Goodere,  after 
they  were  in  the  barge ;  and,  among  other 
things  tells  you,  that  upon  the  decSeased's  say- 
ing. You  are  carrying  me  on  board  to  murder 
me,  the^iriaoner  Goodere  answered,  No,  1  don't 
intend  to  do  so,  biit  1  would  have  you  make 

J  four  peace  with  God.  This  witness  sneaks 
ittle  to  what  passed  after  they  came  on  board 
the  ship ;  for,  says  he,  1  had  been  employed 
all  day^  and  went  to  bed  early.  But  he  tells 
you,  that  in  the  night  he  heard  a  very  un- 
usual noise  on  board ;  and  that  about  two  in  the 
morninff,  he  saw  the  prisoner  Goodere  go  down 
the  ladder  leading  to  the  purser's  cabbin. — You 
have  heard,  gentlemen,  from  the  witnesses, 
whom  I  shall  mention  presently,  that  the  mur- 
der was  committed  in  this  very  cabbin. 

The  prosecutors  then  called  several  witnesses, 
Samuel  Trivet,  Thomas  Charmbury,  Mrs. 
Darby,  and  William  Dupree ;  who  all  speak 
to  the  manner  of  carrying  sir  John  from  the 
Gbllege-green  to  the  place  where  the  barge 
ky. 

These  witnesses  agree  in  general,  that  he 
was  treated  with  great  rudeness  by  the  com- 
pany in  whose  hands  he  was.  But,  as  the  pri- 
soner Gooderei  admits,  thathe  did  take  his  bro- 
ther on  board ;  and,  as  Mahony  endeavours  to 
excnie  the  part  he  had  in  it,  by  alleging  that  he 
was  under  cotainand ;  1  need  not  be  very  parti- 
cular in  repeating  the  circumstances  attending 
this  part  of  the  afiair.    Only,  gentlemen,  it 


may  be  proper  for  you  to  observe,  tbit  the  pre* ' 
tence  giveti  out  to  blind  the  people  who  ebquired' 
into  the  meaning  of  this  outrage,  was,  that  the 
gentleman  had  committed  a  murder  on  board - 
the  Ruby.  And  that  when  sir  John  was  on* 
board  the  baige,  and  callmg  outfbr  help  to  the: 
people  on  shore,  telling  them  his  name^  and 
begging  them  to  let  his  firiend  Mr.  Jarrit  Smith, 
know  what  had  happened  to  htm ;  the  prisoner' 
Goodere  at  that  instant  stopt  his  moii.th.  This' 
ctreurostance  is  proved  by  three  of  these  wit«' 


The  next  set  of  witnesses  who  have  beca 
are  persons  belonging  to  the  Ruby. 
And  from  them  ]rou  have  an  aoeonnt  of  what 

Gssed  from  the  time  sir  John  was  brought  oa 
ard  to  the  time  of  the  murder. 

The  first  is  Theodore  Court,  the  master  of 
the  Ruby ;  and  ho  tells  you,  that  about  seven 
in  the  evening  sir  John  was  brodght  on  board, 
and  immediately  by  Mr.  Goodere's  order  car-* 
ried  down  into  that  part  of  the  ship  which  is 
called  the  cockpit,  and  secured  in  the  purser^i 
cabbin,  and  a  eentinel  set  on  him.  He  tells 
you  further,  that  Mr.  Goodere,  as  soon  as  ha 
came  on  board,  said  to  him  and  the  other  com'' 
pany  present,  *]  hsTe  brought  a  piadman  od' 
board.  And,  gentlemen,  you  will  observe,  thai' 
the  ship's  crew  were  made  to  entertain  an  opi*' 
nion,  that  sir  John  was  mad ;  says  Mr.  Goodere, 
Don't  mmd  what  he  says,  he'is  mad.  This,  alP 
the  witnesses  agree  in.  And  you  may  remem* 
her  too,  that  when  the  poor  gentleman  was 
dragged  and  hurried  along  towards  the  barge,' 
then  he  had  murdered  a  man  on  board  the 
Ruby.  Now  he  is  brouffbt  aboard,  where  that 
pretence  cannot  serve,  be  is  a  madman,  and' 
must  be  confined.  This  witness  was  present 
the  next  Dooming  when  the  purser's  caboin  was 
broke  open,  and  sir  John  was  found  there  mur- 
dered :  upon  which,  he  says,  Mr.  Goodere  was 
made  a  prisoner.  But  he  tells  you,  that  be- 
fore this,  Mr.  Goodere  expressed  a  great  incK- 
natwn  to  sail  that  very  morning;  abd  upon  his 
representing  to  him  the  danger  of  attemptia^ 
the  Bristol  channel  without  a  pilot,  be  answer- 
ed, If  I  can  but  get  as  low  as  the  Holmes  1* 
don't  care. 

This  witness  was  asked  a  question  by  Mr. 
Goodere,  touching  the  place  where  the  Rub]^ 
was  moored,  at  the  time  the  faOt  in  question 
was  committed ;  snd  he  says;  thst  she  theif 
lay  in  King  Road,  and  has  described  her  se-; 
veral  bearings  to  Port'a-head  point,  the  Deony,* 
and  the  Hole's  mouth.  But,  gentlemen,  it  wtll 
not  be  material  in  the  present  case,  id  what  part 
of  King  Road  the  ship  then  lay,  if  you  are  saw* 
ttsfied  from  tlie  evidence  you  have  heard,  thai 
King  Road  is  in  the  county  of  this  city,  be* 
cause  it  is  admitted  by  the  prisoner,  snd  indeed 
it  ia  too  plain  to  be  denied,  that  the  ship  was 
then  in  King  Road. 

The  next  witness  is  Duncan  Bochanan,  who 
was  One  of  the  company  at  the  White  Hart 
ale-liouse,  on  Tuesday  the  ^3th  ;  and  he  con- 
firms what  Hobbs  told  you,  that  when  sir  John; 
and  bis  servant  rode  by,  the  prisoner  Goodere 
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called  td  MallODy  umI  tbe  eompaay  at  tfae  White  I 
Hart,  and'  bid  them  mind  him  well,  bat  ool  to 
touch  him.  He  says  too»  that  Bfr.  Geodere  at 
the  same  time  ordered  some  of  the  company  to 
follow  sir  Johib.  He  speaks  much  to  the  same 
purpose  aatbe  last  witoess,  toachinff  the  bring- 
lag  sir  John  aboard)  and  carry iog  tarn  into  the 
pitfser^a  cabbm ;  aad  adds,  that  two  holla  were 
put  ott  the  outside  of  the  oabblo  door  by  Mr. 
0oo#ere'8  onlers.     He  tells  ^ou>  that  he  was 

2e  centiiiel  placed  at  the  cabbin  door  by*  Mr. 
oodere,  who,  von  are  to  take  notice,  bad  then 
the  Cbmmtfnd  ol  the  ship ;  and  says,  that  abont 
twcAre  at  night  he  was  sent  for  into  the  oap^ 
tain's  cabbiot  where  he  found  both  the  prisoners 
at  the  bar  together.  That  Mr.  Goodere  en* 
quired  of  him,  whether  his  brother  made  any 
noise.?  and  said,  1  belicTe  he  ii  wet  in  his  feet, 
I'll  -carry  him  a  pair  of  clean  stockings.  That 
between-  one  and  two  tbe  prisoner  €roodere 
came  down  to  the  cock-pit,  and  listened  sokne 
time  at  the  cabbin  door,  where  sir  John  was; 
and  soon  afterwiarda  took  the  sword  fi^om  him, 
and  ordered  him  up  to  the  deck;  and  stood 
lilmself  as  centinel  at  tbe  door.  He  says,  that 
being*  on  deck,  be  saw  the  prisoner  Muhony  go 
down  tbe  Udder  towards  the  purser'fr  cabbin, 
•nd  is  peeitifv  he  went  into  the  cabbin;  the 
prisoner  Goodere  standing  at  the  same  time 
oentfaiel  at  tfae  door.  He  tells  you  that  a  short 
Mrae  after  this  he  heard  a  great  noise  and  strag- 
glings in  the  cabbin,  a  person  crying.  Mnrder, 
Eke  one  golneinto  a  fit :  that,  I  think,  was  bis 
expfesBiottt  This  noise,  h^  judges,  continued 
four  or  fi«e  nunntes ;  and  is  positire  that  the 
prisoner  Goodere  stood  at  the  Joor  all  that  time, 
with  the  sword  in  hi*  hand.  He  says,  that 
after  the  noise  in  tbe  cabbin  ceased,  be  saw  the 
prisoner  Goodere  hand  a  candle  into  the  cab- 
bin ;  and  that  he,  seeing  Mr.  Goodere  had  no 
light  with  him,  lighted  a^sandle  at  the  laothom 
upon  deck,  and  was  going  to  carry  it^down ; 
upon  which  he  says  Mr.  Goodere  waved  the 
vword  towards  him,  saying.  Keep  back,  stav 
where  yon  are.  He  says,  that  soon  afterwards 
the  prisoner  Goodere  Mled  for  a  light,  deliver- 
ed beck  the  sword  to  him,  locked  the  cabbin 
door,  and  put  tbe  key  m  his  pocket ;  and  said, 
If  my  brother  makes  any  more  noise,  let  me 
know  of  it. 

The  wax  witness  Is  Daniel  Weller,  the  car- 
penier  of  the  Ruby :  he  agrees  in  the  m^n 
with  the  two  former  witnesses,  touching  tbe 
hringHig  sir  John  ebeard,  the  carrying  him 
into  the  purseea  cabbin,  and  putting  the  bolts 


The  neit  witncse  is  Edwavd  Junes,  the 
cooper  of  tbe  Ruby ;  and  he  telle  ymt^  tte  se 
the  Thursday  before  tbe  foct  in  ^ueetiMiwis 
committed,  Mr.  Goodere  ordered  tbe  porsn'f 
cabbin  to  be  cleared  out ;  for,  said  be,  1  shal 
bring  a  gentleman  aboard.  He  wjf^  that  aooa 
after  rir  John  was  brought  aboard,  Mr.  Goodere 
came  down  to  the  purser's  cahbio,  anii  eAred 
him  a  dram  of  ram,  and  also  persuaded  bim  H 
make  u«  of  some  to  cbafo  his  leg;  which  '■ 
seems  had  received  some  hurt  thai  da^.  He 
says(  that  Mr.  Goodere,  speakinip  of  aw  Jshe 
to  the  people  presral^  eaid,  Don'i*  nritid  what 
he  says,  he'll  be  well  enough  again.  He  telb 
you,  that  about  eight  o'clwck  be  went  to  bed  ia 
the  slbp^'room,  which  it  aeems,  is  parted  liaai 
;the  purser's  cabbin  by  a*  thiB>  deal  paninoD. 
JTbat  before  he  went  to  sleep,  he  heard  wfasi 
passed  in  the  cabbin,  particulariy  tbe  diseoane 
between  sir  John  and  the  prisoner  Mabeert 
which  I  ne^  not  repeat  to  you.  And  sajn 
likewise,  that,  he  heard  sir  John  prayiag  w 
God  to  deli? er  him  out  of  his  preaeot  disiies^ 
and  express  himself  as  a  man  scniihle  of  fab 
present  danger.  He  tells  yon,  that  bctwta 
two  and  three  in  the  morning,  his  wifo,  wbt 
happened  then  to  be  aboard  and  in  bed  wiib 
bim,  waked  htm,  and  that  he  then  heard  a  gretf 
struggle  in  the  odibin,  sir  John  crying  ont,  u 
a  pmoD  in  great  confusion  and  diatresa.  Hereof 
twenty  guineas,  take  it,  take  it,  mnst  I  die? 
He  says,  that  in  a  little  time  all  wan  ipM, 
from  which  he  condoded  the  genticaBan  wai 
dis|iatched ;  and  then  a  light  was  brongbt  iati 
the  cabbin ;  upon  this  he  says,  he  got  up  npm 
bis  knees,  anci  peeped  through  a  crevice  in  tbe 
partition,  and  saw  the  prisoner  Mabeny  and 
one  Charles  White  rifling  the  peckets  of  sir 
John)  wfao  was  laid  upon  the  bed,  in  the  postorr 
he  has  described  to  you,  and  motionleas.  fie 
says,  at  this  time  he  saw  a  hand  at  air  Joha'f 
throat,  and  heard  a  person  say,  •  It  is  dene,  aad 
well  done;  he  cannot  say  who  the  pcrssn  w« 
whose  hand  was  at  sir  John's  throat,  bat  be- 
lieves it  was  not  the  hand  of  White,  or  Mafaeay, 
for  it  was  a  white  hand;  and  not  Ufce  either  sf 
theirs.  He  says  that  he  Uy  in  fear  of  his  ewa 
life  (as  indeed  1  think  he  had  great  reaeen)  til 
about  four  in  the  morning,  uid  then  the  mm 


en  tbe  door ;  and  gives  an  aeooaatof  the  con- 
Tcrsation  he  had  with  sir  John  in  the  caUdn 
Wbilethe  bolts  were  fastening«0B  t  from  which 
it  seems  natural  to  conjecture,  that  sfar  John 
mooted  he  ahouM  have  foml  phiy  for  his  lifo. 
Be  did  not  stay  loajf  with  him ;  for  it  seems 
nobody  was  to  visit  the  poor  gentleman  •  bat 
Mafaony.  He  says,  he  broke  open  the  cabbin 
door  next  morning,  and  found  sir  John  dead, 
and  observed  some  blood  about'  bis  mouth  and 
Mse ;  which,  gentlemen,  is  what  may  be  ex« 
pedsdin  case  a  pemn  is  strangled. 


behmging  to  the  yawl  being  called  np^  he  ^ 
up  too,  and  aoouainted  the  Uenlenant  with 
wnat  passed, and  coBsulted  with  bini  and  othen 
of  theofficers  about  apprehending  Mr.  Geod«e, 
which  was  afterwards  done  in  the  manner  yea 
have  heard. 

The  next  witness  is  Mar^ret  Jones,  wife  if 
the  last  witness.  And  she  fives  nDodt  the  sane 
account  of  the  bringing  sir  John  aboard,  snd 
Mr.  Goodere's  ofievimr  him  mm,  as  ber  bos- 
band  does.  And  says  forther,  that  Mr.  Goodere 
talked  of  ordering  shorts  for  air  John%  ML 
But,  gentlemen^  it  does  not  appear  to  me  tbn 
sny  slieets  were  ordered,  or  mdeed  any  sort  ef 
reneshmfut  provided  for  him,  except  a  single 
dram  of  ram,  which  he  reftised/faaving  foH 
tbe  use  of  strong  liquors  of  all  sorts  far  a  \ 
sidenMetime.   This  witncni  likewise  gives  « 
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It  of  tbe  oonventtkm  between  Meheoy 
r  John,  end  telle  you,  thet  when  Mebonj 


^cotint 

id  eiv  John,  end  telle  you,  thet  when  Mebopj 
Sered  to  oeiUoff  etr  John's  etoddnge,  beeeid 
»  him.  Prey  den't  strip  me  till  1  em  deed. 
he  s&ysy  thet  ebont  t«ro  in  the  raorniog  she 
cord  Mnbony  deeire  eir  John  to  compose  him- 
elf  to  sleep ;  end  eooo  efterwardfi  the  li|ht 
mm  pot  out,  end  she  heard  Mehony  say.  Yon 
sost  lie  -otill,  end  net  etir  for  your  lite;  end 
n mediately  ebe  says  there  was  great  stnig- 
fxa^  iO'  the  eabbin,  two  persons  whispering, 
nd  eir  John  crying  BSaruer,  and  kecking  m 
lis  tbioot  (ee  ehe  expresses  it,^  so  that  she  con- 
dnded  they  were  etrtngli ng  bim.  At  this  time, 
lie  wmjm,  somebody  on  the  onlelde  of  the  door 
»flered  to  come  in ;  upon  which,  those  in  tbe 
snbbiD  nnid,  Damme,  you  negro,  keep  out. 
9he  eoys,  tbe  noise  and  stmgglings  continued 
br  a  ehort  time  afterwards,  and  then  all  was 
uiicty  and  a  light  was  brought  into  the  cabbin. 
She  then  saw  the  prisoner  Mehony,  and  Charles 
White,  the  person  her  hnsbaud  spoke  of,  rifling 
sir  John's  pockets.  The  particular  cireum- 
eteaccs  she  mentions  in  this  pert  of  her  eti- 
dence  I  need  not  repeat.  She  says,  that  afler 
this  was  over,  they  went  out  of  .the  cabbin,  and 
tbe  door  wee  locked  and  bolted ;  and  she  heard 
one  of  the  nelsons  say,  Which  way  shall  I  go, 
where  shall  1  run  ?  To  which  the  other  an- 
ewered.  Follow  me,  my  bey. 

Tbe  neast  witness  is  James  Dudgeon,  who,  it 
seeoM,  is  the  sorgeon'e  mate.     And  he  tcjls 
yea«  that  when  sir  John  was  brought  aboard, 
he  wee  carried  directly  to  the  purser's  cabbin, 
and  a  esntinel  placed  orer  bim.     Says  Mr. 
Qooderetothis  witness,  Doctor,  I  hsTe  brongbt 
a  medanan  on  beerd,  you  must  do  the  best  you 
can  with  bim ;  pray  go  and  feel  his  pulse  now ; 
or  yoo  naay  let  it  alone  till  to-morrow,  the  first 
night  will  be  tbe  worst  with  biro.    Tbe  doctor 
did  go,  hut  was  told  by  tbe  Gentit|el,  that  he 
bed  orders  to  let  nobody  in  but  Mehony ;  how« 
ever,  he  er^nt  in  end  felt  sir  John's  pulse,  snd 
found  no  disorder  there  but  what  might  be  oc- 
casieoed  by  the  fatigue  be  bed  undergone  that 
eftemooci .    lliie  witness,  who,  it  seems,  lodged 
in  a  pert  of  the  oock-pit  near  the  purser's  cab- 
bio,  says,  that  abont  two  in  the  morning  he 
beerd  an  unusoel  stir  in  tbe  cock*pit,  and  orer- 
heaid  llaheoy,  who  wee  in  the  pnrser'e  cebbin, 
say.  You  must  lie  etill,  don't  stnr ;  snd  imme- 
dialely  there  was  a  met  bustle  in  the  cabbm, 
sir  John  erying,  Murder,  and  saying.  Here's 
twenty  gmnees,  take  it,  take  it.    He  seys,  thet 
by  the  noise  he  beerd,  and  from  other  circnm- 
etaaece  be  bu  mentioned,  he  then  apprehended 
that  Boesebedy  wee  strangUng  tbe  gentleman. 
Befiire  tbe  noise  was  quite  o? er,  he  eays  he 
beerd  tbe  lock  of  the  cebbin  go ;  upon  which 
eomebody  within  cried,  Demn  ye,  keep  the 
door  fast    The  witness  hearing  this,  called  out 
•nd  enqaired  whet  wee  the  ctuee  of  tbe  noise; 
end  be  eaye  thet  the  person  who  then  etood  at 
the  door  enewered,  It  is  nothing  at  all.    He 
does  net  sey  who  tbe  person  wee,  but  says  be 
issQfethet  the  nrieoner  Ooodefs  wee  in  the 
«eek-pit  while  tAe  outcry  wee  in  the  oebbin. 
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Soon  after  the  noise  was  orer,  he  seys,  al  _ 
was  called  for,  and  carried  into  the  cebbin ;  and 
in  a  little  time  be  beard  ^e  tread  of  people 
mnnin|^  out  of  the  cabbin,  tnd  is  sure  he  heard 
the  pneoner  Mabony  say,  Which  way  shall  I 
so  ?  To  which  answer  wee  made,  You  may  go 
by  the  ship-side.  He  says,  abont  this  time  a 
person  stept  up  the  ladder  from  the  cock- pit, 
towerds  the  deck,  and  he  then  beard  the  pri- 
soner Goodere  say.  If  my  brother  makes  auy 
more  noise,  let  me  hear  of  it.  These  words, 
gentlemen,  if  you  beliere  Duncen  Buchanan, 
were  spoken  to  him  et  the  top  of  the  ladder. 
It  seeme  indeed  probeble,  that  Mr.  Goodere  was 
eolkntoue  to  know  whether  sir  John  mede  any 
noise  or  no,  after  this  time ;  for  this  witness 
tells  yous  that  Mr.  Goodere's  serranty  some 
time  afterwards,  came  to  him  to  en({uire  whe* 
ther  be  bed  lately  heard  any  noise  m  the  cab- 
bin P  Yes,  says  the  witness,  l  heard  somethin|^ 
at  the  lock.  This  noise  the  witness  supposes 
wee  occesioned  bv  a  cat  which  had  been  locked 
in  the  room.  Tnis  witness  inspected  tbe  body 
the  next  morning,  and  tells  yoo,  that  he  found 
great  iropressious  about  the  neok,  and  the  marks 
of  nails  and  fingers  on  it ;  and  upon  the  whole, 
is  of  opinion  thet  sir  John  died  by  stranffling. 
And,  gentlemen,  whether  a  rope  was  made  ase. 
of  in  the  bnsiness,  or  whether  it  was  done  by 
thrusting  their  fingers  between  tbe  neck  and 
cravat,  and  so  straining  the  era? at  close  about 
tbe  neck,  will  not  be  material ;  for  though  the 
mdictment  chargee  that  it  was  done  with  a  rone, 
yet  if  it  appears  on  the  eridence,  that  the  de- 
ceased was  strangled  by  any  means  whaterer, 
Bueb  cTidence  wilfbe  sufficient  to  mainUin  the 
indictment. 

The  next  whness,  end  the  last  that  has  been 
examined,  touching  what  was  done  on  board 
the  ship,  is  William  Macguinis,  the  centinel  at 
the  eun-room.  And  he  tells  you,  that  after 
two  m  the  morning,  the  prisoner  Goodere  went 
down  into  the  cockpit;  that  soon  afterwards 
the  prisoner  Mabony  pnsh'd  bv  him  ;  he  saye 
he  would  have  kept  hiqa  beck,  but  Mabony 
gave  bim  ill  language,  and  passed  on,  and 
called  to  another  person  to  follow  him.  He 
says  that  Duncan  Buchanan  was  'ordered  up 
to  deck,  and  that  be  saw  Mr.  Gooder^  standing: 
at  the  purser's  cabbin-door  with  a  sword  drawn 
in  bis  hand ;  and  remembers,  that  when  he 
offered  to  come  near  the  cebbin,  Mr.  Goodere 
ordered  him  to  keep  back :  this  leas  at  the  time 
the  noise  and  outcry  wee  in  •  the  eabbin.  He 
says  further,  he  saw  Mabony  go  into  the  cebMo 
before  the  noise  was  heard  th^re;  and  that, 
about  three  in  the  morning,  be  saw  both  the 
prisoners  at  the  bar  go  up  the  ladder  from  the 
code- pit  to  the  deck  together. 

The  proeecators  then  examined  two  wit- 
neeeee  touching  tbe  gold  watch  which  bee  been 
produced.  One  of  them,  Sarah  Culliford,  says, 
that  tbe  prisoner  Mabony,  the  day  he  wee  ap- 
prehended, delivered  the  watch  to  her,  desiring 
she  would  put  it  by  for  him ;  that  she,  upon 
kesring  that  Mehony  was  taken  up  for  the 
murder.  In  a  surprise,  threw  it  into  the  vault 
9Z 
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TUe  ether  witness  tells  yo»,  that  be,  bjr  ^nrder 
of  the  magistrates,  apened  the  vauU,  andfoood 
tbe  watch  tliere.  iTliis  watch  the  prosecutpra 
would  fix  upon  th#  prisoner  Goodere,  and  to 
that  eqd,  it  was  slieun  to  Theodore  Court,  who 
was  examined  before  to  other  points,  /kud  be 
88JS,  he  cannot  be  positife,  but  believes.  H  to 
be  Hr.  Goodere's  watch,  having  often  seen  it, 
or  such  ar  one,  hanging  up  in  his  cabhin.  The 
prosecutors  then  produced  a  haHdkercbief, 
which  was  taken  out  of  Mah'ony's  pocket  the 
rfight  he  was  apprehended  ;  it  appears  to  he  a 
little  bloody,  but  1  don't  |ee  what  use  tbej 
make  of  that  circumstance. 

Th^  next  piece  of  evidence  the  prosecutors 
went  to^  was  Blahony's  exammation  and  cob- 
fission,  which  has  heeu  read  to  you.  This, 
gentlemen,  is  very  pro|ier  evidence,  and  ought 
10  hi^ve  its  weight  with  you,  as  far  aa  it  con- 
cerns Mahouy  himself;  hut  with  regard  to  the 
other  prisoner  Goodere,  ^ou  are  to  lay  no  man* 
ner  of  stress  upoq  it,  it  is  no  efideuce  against 
bim.   . 

The  prosecutors  then  nrnceeded  to  shew, 
tjiat  King-road,  where  the  Ruby  lay  at  the 
time  the  fact  was  committed,  is  within  tlie 
douuty  of  Dristol.  1  think  indeed  that  some 
evidence  of  ttiat  kind  wai*  proper  to  he  given 
for  your  satisfaction,  and  to  tliat  end  they  have 
calle<)  Mr.  Wint  and  31r.  Lowden,  two  ancient 
officers  well  known  to  you  all.  And  the v  say, 
ip  general,  that  King- road  has  alviays  been 
esteemed  to  be  within  the  county  of  Bristol. 
And  they  gu  farther  and  say,  that  they  have 
cunstantiy,  as  occasion  requircnJ,  executed  pro- 
cess of  all  kinds  in  King-road;  warrants  from 
the  mayor  and  aldermen,  process  from  tlie 
ipayor's  and  sheriffs?  court,-  and  warraots 
grounded  on  writs  from  above,  directed  to  the 
aherifls  of  Bristol.  And,  gentlemen,  I  must 
•ay,  that  tliough  another  sort  of  evidence  might 
have  been  given,  touching  the  bounds  of  this 
couijty  by  water,  I  know  no  evidence  so  proper 
IQ  prove  the  bounds  of  any  county,  as  the  con- 
stant exercise  of  jurisdiction  in  the  place  in 
SUestion,  where  that  sort  of  evidence  can  he 
^a<l«       * 

/  Ibihk,  I  ba?e  repeated  to  you  the  materia) 
parte  of  the  eviijenoe  which  has  been  ^veu 
against  tlie  prisoners. at  the  bar;  and  you  will 
now  consider  what  they  have  offered  by  way 
of  defence  to  this  charj^e. 
^  Aa  for  Mabo(iy^  I  do  not  hear  bim  aay  any 
Uuog  by  way  of  proper  defence,  nor  has  be 
called  a  single  witness.  He  hopes,  indeed,  that 
it  will  he  Uken  by  way  of  excuse,  that  be  was 


b^«0B6ned  iMer  the  fiare  of  tbe  i 
bonv,  who  was  to  have  5L  a  moBth  for  I 
tendanoe  on  bim.  That  not  \m»f  able  to  pi 
a  lodging  for  tb^  purpose  in  the  cAy,  be  Imik 
him  on  board  the  Roby,  io  4ifiet  to  have  bin 
taken  proper  care  of  there.  He-denea  tbai  fas 
ever  consented  to  the  myrder^  or.b«d  any  know- 
ledge of  it ;  and  insists  on  the  gitmt  UBpnkap 
hility  there  is  that  be  sbouU  be  cauccswcd  ia 
the  pobr^er,  since,  be  aaya,  be  knew  that  mt 
Johu  had  cut  off  the  entail  of.  tbe  fiuoilv* 
estate,  and  had  actually  made  bia  Wfll,  by 
which  be  bad  devised  tbe  estate  to  .aaolbcr 
brancb  of  tbe  famil  v.  So  that,  sajs  kc,  sir 
John  dying  while  ibis  Will  eiaiida^  ijkave  as 
chance  lor  the  estate :  whereas,  aa  loQg  as  be 
lived,  my  chance  as  heir  at  law  epntiawed  ;  for 
he  might  .have  changed  bta  mind,  and  altered 
or  destroyed  bis  Will. 

Tbe  first  witness  be  called  was  Mra.  GetluBs, 
%vbo,  I  suppose,  lets  lodgings  in  the  cKy ;  aad 
she  says,  that  Air.  Goodere  never  made  a  se^ 
cretof  bis  design,  of  con6niQg  his  hroiber  as  a 
lunatic ;  and  that  about  three  weeks  kefiNe  this 
natter  happened,  be  ppokeito  hmr  for  a  .garret 
in  her  hol^se  for  that  purpose;  bat  she  mars* 
hers  no  discourse  the*  prisoner  had  with  bsr 
about  Mabooy» 

A)r.  Gopdere  then  oalled  two  wilaesses  ia 
relation  to  something  which  was  opened  againsi 
htm,  (but. not  directly  prQ\ed  by  any  ef  tka.wit- 
nestses  called  by  tbe  pi*oseootors)  tovohiiig  bis 
sending  Mshony  and  White  away  in  the  yawl 
the  morning  the  fact  was  cQUimitled. 

They  were  Mr,  5Iarah  and  Mr.I>agy*  . 

Mr. 'Marsh  says,  that  on  tbe  Sunday  in  tbe 
sAemoon,  after  sir  John  was  bvoughl  ahaaid« 
lie  was  ordered  by  Mr.  Qoodere  to  ^a  ap  ia  tbe 
yawl  early  the  next  moming,to  fetch  lettcnfiooi 
the  post-uQce ;  and  be  tells  yoa  theft  aa  he. was 
setting  out  on  Monday  moming,  he  waa  toteni- 


ed  b^  some  of  the  ship's  oom|iany,  thai  Ahosr 
captain  to  have  bis  ardara  ;  kw. 


Upaavha 


a  poor  pressed  servant,  and  acted  by  command. 
But,  gentlemen,  if  you  believe  the  evrdence 
which  has'  been  given  against  bim,  no  com- 
mand of  aay  superior  whatsoever  (supp!w*ing 
that  to  have  been  an  ingre^eot  in  his  catse)  wiU 
csrciise  him. 

•  Mr.  Goodere  says,  that  his  bro{her  was  a 
lunatic,  and  be  being  bis  only  brother,  thought 
it  his  duty  to  uke  care  ol'  him  in  that  condi- 
tion ;  that  in  order  thereto  He  had  endeavoured 
to  itet  a  lodging  in  this  city^  where.bs  was  to 


and  IV bite  were  to  go  with  bim. 
he  went  to  the  captain  to  have  his 
i^aid  he,  I  never  takeapy  body,  ashoea  witkoat 
leave. .  And  be  tells  you,  that  Mr;  Goodere  did 
order  bim  to  take  White  an<)  Mahoay  up  ui  the 
yawl.  He  aays,  that  be  bad  no  prdera^lo  land 
them  at  anv  particular  place  5  and  that  they 
were  pot  ashore  at  the  Gibb,  the  aaoal  plaeesf 
lauding,  about  six  in  the  morbtasT-        .  • 

Mr.  Dagg  tells  you,. that  Makoiay  bad 
diarged  oueMeryin  in  his  custody  ii^aoactiM 
for  waees;  that  the  Wedn^ay  or  Tkiusday 
before  this  matter  l^ppened,  be  waited  oa  Mr. 
Goodere  from  M^vin,  io  order  to  aceooune- 
date  nuittera  vft'iih  Mabony:  And  that  Mr. 
Goodere  apiiointe^  to  o^eet  Mervin  on  that  af> 
fair  the  Monday  following,  .  Ho  caiuiat  say, 
that  Mabony  was' to  meet  oa  that  day  {^oogb 
indeed  bo  saya  he  did  tell  a  gentlenaaD  ao)i  w 
knows  not  of  any  bosiaesa  White,  bad  that 
dar  in  BristoL 

>Ir.  Goodere  next  called  three  witaeMSiti 
the  point  of  sir  John's  lunscy.  The  twofint 
have  lived  with  him  as  servants,  aod  they  giva 
you  divers  ipat^QfMs  of  aa  axtrav^gfai 


lOTT]       '    Jbf  ikt  Murder  nfSh  John  Goodtre. 

emttinilile  beliatioar  in  him ;  from  wl^ieb  tlrey 
crAQeiudelhat  he  must  have  been  n  madnrnn. 
"Fhe  other  witness  si^s,  that  he'kileir  sir  John 
f«tr  some  3[eara;  anri  in  general  says,  that 
Trum  his  actions  be  took  him  to  be  road. 

0e  then  eallet)  several  witnesses,  gentlemen 
of  ivorth,  who  hate  knpwn  him* many  years; 
•nd  tliey  all  hpprecf  in  gifinp:  him  a  ? ery  good 
ehaitieter,as  to  his  former  life  and  conversa- 
tion :  and  particniarly  Say,  that  they  al\i^ys 
took  him  to  be  a  ^oud-natured,  welt  behaved 
man,  and  one  that  merited  the  lofe  aod  esteem 
of  bis  neij^hboors.  One  of  these  witnesses, 
Mr.  Forcevil,  says,  that  he  was  constant  at 
church  on  Sandavs  twice  a  day,  trenerally  at- 
teoded  the  chureh- service,  and  seldom  missed 
attending  at  the  sacrament. 

Aaother  of  these  witnesses,  Mr  Ashfteld, 
haring  giren  the  prisoner  a  good  character, 
wa«  asked  toochiDg.btr  John,  particularly  with 
re^rd  to  his  sanity ;  and  he  seems  surprised 
to  hear  air  John  represented  as  a  road- man ; 
and  tells  yon,  that  b^  always  took  him  to  be  a 
man  of  good  understanding:  and  goes  so  far  ais 
to  say,  that  hetookliim  to  be  the  roan  of  the 
best  sense  in  the  family.  He  was  asked, 
touching  the  prisoner's  having  been  informed 
of  the  contents  of  his  brother's  will ;  and  he 
tells  yoa,  that  the  prisoner  was  informed  of  the 
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purport  of  the  will ;  bnt^adds,  that  the  prisoner 
ileciared  that  lie  did  not  value  the  will:  And 
says,  that  there  had  been  a  long  ntiislinder- 
standing  between  the  brothers. 

Air.  Goodere  called  a  witness  (1^.  Watkins) 
to  prove  that  he  was  informed  of  the  contents  of 
air  John's  will.  And  be  te(!s  you,'  that  about 
half  a  year  or  thre^  quarters  of  a  year  ago,  he 
did  inibrm  Mr.  Goodere,  that  sir  John  bad 
made  bis  will,  and  had  given  bis  estate  to  the 
Pootos  who,  it  seems,  are  nephews  to  sir  John 
and  the  prisoner.  But  he  tells  you,  that  the 
prisoner  then  said,  he  thought  sir  John  had  no 
power  to  make  a  will.  He  says,  that  in  disp 
coone  aboot  the  will,  be  spoke  it  to  the  prisoner 
as  bis  opinion,  that  if  matters  could  be  recon- 
ciled b^een  sir  John  and  him,  that  will  would 
not  stand  long :  For,  gentlemen,  he  likewise 
says,  tliat  there  has  been  a  long  misonderstand- 
iog  between  the  brothers.  This  witness  was 
likewise  asked,  touching  sir  John's  lunacy,  and 
he  seems  surprised  to  bear  that  bis  sanity  is 
called  in  queatioa  ;  and  gives  bim  an  adranta- 
tageons  character  in  other  respects  too. 

This,  gentlemen,  is  the  substance  of  the  evi- 
dence that  has  been  given  on  tlie  one  side  and 
the  other.  And  though  the  evidence  has  been 
very  long,  and,  as  you  observe,  chiefly  pointed 
at  Uie  prisoner  Goodere ;  yet  with  regard  to 
your  present  enquiry,  the  matter  after  all  will 
lie  in  a  narrow  compass.  You  observe,  gen- 
tlemen, the  indictment  charges  that  ha  was 
present,  aiding  and  abetting  tlie  murder ;  aod 
therefore  however  instrumental  you  may  sup- 
pose bini  \o  have  been  in  procuring  the  death 
of  sir  John,  by  carrying  bim  on  board,  and 
treating  him  there  In  the  manner  yen  hare 
I ;  yatf  ilyoo  have  no^eridaiice  to  induce 


you  to  belief e  that  he  was  present,  aiding  and 
abetting  at  J  he  murder,  he, will  not  be  guilty 
on  this  indfttnient.  But,  gentlemen,  you 
must  not  be  deceired  by  the  mere  sound  of 
\Tord9.  It  is  not  necessary,  in  order  to  render 
a  person  guilty  as  a  principal  iq  murder  or 
other  felony,  that  be  shonid  1)0  in  the  same 
room,  or  cm  the  very  spot  where  the  fact  is 
committed^  or  even  in  $«gi)t  or  hearing  yf  i^  *  U 
lie  be  en<raged  in  the  design,  and  posts  himiself 
'  at  tlie  thne  of  execution  in  a  proper  station  to 
give  assistance,  if  need  be,  or  to  prevent  a  sur* 
prise,  whereby  the  persons  actually  committing 
the  fact  are  encouraged  in  the  perpetration  m 
it,  he  is  in  the  eye  of  the  law,  present,  aidioj^ 
and  abetting,  and  equally  a  principal  in  the 
fact  with  those  who  actually  commit  it.  An 
instance. or  two  npay  make  this  role  better  un- 
derstood. If  several  persons  agree  to  commit 
a  murder  on  the  highway,  or  in  the  open  fields, 
and  one  party  of  them  undertakes  to  see  the 
fact  committed  ;  the  others  disperse  themselves 
to  their  several  stations,  and  stand  upon  the 
watch  to  prevent  a  surprise:  they  are 'all 
equally  guilty,  and  in  the  eye  of  the  law  prer* 
sent  at  the  fact.  So,  if  a  number  of  people 
a$(ree  to  commit  a  murder,  and  to  that  end 
break  into  a  house,  and  then  disperse  them- 
selves into  several  rooms ;  or,  if  any  of  the 
company  stand  without,  and  keep  the  door 
while  the  murder  » committed  within,  they  aaa 
all  equally  guilty,'  arid  in  the  eye  of  the  law 
present.  Nay,  though  the  original  intention 
might  be  barely  to  commit  a  robbery,  yet,  if  in 
prosecution  of  that  design  a  murder  is  com- 
mitted, the  %ihole  company,  those  vihosto«Ml 
upon  the  watch,  as  well  as  those  who  committed 
the  fact,  are  all  equally  guilty,  and  principals 
in  the  murder.  And  therefore,  gentlemen,  if 
upon  the  evidence  \«hich  has  been  given,  yon 
believe  that  the  prisoner  Goodere  did  stand  at 
the  door  of  the  purser's  cabbin  while  theoiurder 
was  committea,  in  order  to  encourage  those 
within  in  the  perpetration  of  the  fact,  or  to  preV 
vent  any  assistance  which  might  have  come, 
you  must  find  him  guilty'.  And,  gentlemen,  I 
must  observe  to  you,  that  it  is  proved  by  four 
witnesses,  that  he  was  in  the  cock-fit  while  the 
cry  of  murder  was  heard  in  the  cabbin.  Two 
of  these  witnesses  are  positive  that  he  stood  at 
the  cabbin-door  at  that  time  with  a  drawn  sword 
in  his  hand;  and  that  while  he  was  there 
posted,  he  ordered  them  to  keep  back.  And  one 
of  the  same  witnesses  is  likewise  positive,  that 
soon  after  the  cry  of  murder  ceased,  Mr. 
Goodere  handed  a  candle  into  the  cabbin. 

Mr.  Gkiodere  Indeed  has  called  several  wit- 
nesses, who  have  given  him  an  advantageous 
character ;  but,  gentlemen,  I  think  it  my  dntjr 
to  tell  you,  that  though  character  ou^t  to 
have  its  weight  when  matters  are  in  tbemselvea 
doubtful,  or  where  the  charge  is  supported  by 
witnesses  of  donbtfnl  ei«dit;  yet  in  clear  cases, 
and  when  the  credit  of  the  witnesses  is  not  im- 
peached, 1  think  character  a1on6  ottirlit  to 
weigh  very  little  whh  you.  Abd  upop  the 
wliole^  if  jsu  beiievt  the  witnesses  for  the  king. 
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you  mutt  fiad  him  guilty ;  if  not,  yoa  onost  aor 
quit  him. 

As  to  Mahony,  I  think  you  can  have  no  dif- 
ficulty if  you  believe  the  evideuce  of  Jones  and 
his  wire ;  and  lay  any  etress  on  hia  own  con- 
fession ;  and  indeed  ne  now  rather  endeavoun 
to  excuse  than  denies  the  fact 

Then  the  Jnry  withdrew,  to  oonrider  of  their 
fordict ;  and  after  a  short  space,  returned  again. 

CL  of  Arr,  Gentlemen,  answer  to  yoar 
names.    Christopher  Bromadge. 

Christopher  Bromadge,  Here.  [Andaoof 
tberest/j 

CL  ofArr,  Gentlemen,  are  you  all  agreed  of 
your  verdict  ?—Ji»ry.  Yes. 

CL  of  Arr.  Who  shall  say  for  yon  f 

Jury,  The  foreman. 

CL  of  Arr.  Matthew  Mahony,  hold  up  thy 
hand.  You  of  the  jury,  look  upon  the  pn- 
aoner:  how  say  you,  is  Matthew  Mahony 
Guilty  of  the  felony  and  murder,  whereof  he 
atonds  indicted,  or  Not  Guilty?— Jury.  Guilty. 

C/.  cf  Arr.  What  goods  or  chattels,  lands  or 
tenements  had  he  at  the  time  of  the  said  felony 
and  murder  committed,  or  at  any  time,  ainoe, 
to  your  knowledge  ^-^Jury.  None. 
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CL  ^  Arr.  Samuel  Goodsre,  held  ap  ikv 
hand.  You  of  the  jury,  kiok  open  the  yL 
soner:  how  say  yon^  is  Ssosnel  Osaiat 
Guilty  of  the  felony  and  murder,  whcreif  he 


soner:  how  say  yon^  is 
ny  and  m 
Not  Guilty  f— JtcnF.  Gaflty. 


stands  indicted,  or  J 

CLo/Arr,  What  goods  or  Gbatt^l(c.(« 
before.)— Jury.  None. 

CL  of  Arr.  Hearken  to  your  vodict,  as  Ik 
Cctart  bath  recorded  it.  You  say  that  Msllkv 
Mahony  is  Guilty  of  the  felony  and  maider, 
whereof  he  standa  indicted :  you  say  that  &• 
muel  Goodere  is  Guilty  of  the  felony  and  mi. 
der,  whereof  he  standa  indicted  ^  and  thstlkcf 
nor  .either  of  them  bad  any  goods  or  cbattdi^ 
lands  or  tenements,  at  the  time  of  the  aaii  h* 
kmy  and  murder  committed,  or  al  aay  line 
since,  to  your  knowledge ;  and  no  yoa  say  al. 

CL<ffArr.  &eeper,tak»MatliiMrllab«i7 
and  Samuel  Goodere  the  priaonera,  fiaia  Ike 
bar,  and  look  to  them ;  they  stand  canvkirirf 
wUfOl  murder.  ^ 

Then  the  Court  adjourned  to  the  saaiephor 
the  next  morning  eight  o*dock. 

With  leapect  to  Mr.  Beeorder'a  abofn- 
tions  (pp.  1055,  1056)  opoa  Mahony's  Cib- 
fession,  see  vol.  16,  p.'70. 


501.  The  Trial  of  Charles  White,  for  the  Murder  of  Sir  John 
Dineley  Goodere :  14  George  II.  a.d.  1741. 


On  Friday,  the  97th  of  March,  1741,  Charles 
White  was  brouffbt  to  the  har  of  the  Court,  to 
be  arraigned  for  the  murder  of  sir  John  Dineley 
Goodere,  upon  an  indictment  found  hy  the 
grand  jury  for  the  city  and  county  of  Bristol  on 
the  day  preceding ;  and  the  Court  proceeded 
thus: 

Cierk  of  Arraigns.  Charles  White,  hold  up 
your  hand.  (Which  he  did,)  You  stand  m- 
dieted  by  the  name  of  Charles  White,  Ute  of 
the  parish  of  St.  Stephen,  in  the  city  of  Bristol 
and  county  of  the  same  dW,  labourer,  for  that 
you  and  one  Matthew  Mahony,  late  of  the 
aame  parish,  city  and  county,  labourer,  not 
haTjug  the  fear  or  God,  ke.  on  the  19th  day  of 
January,  in  the  14th  year,  &o.  in  and  upon  one 
air  John  Dineley  Goodere,  in  the  peace  of  God, 
&c.  then  and  there  being,  feloniously,  volun- 
tarily, and  of  your  malice  aforethought,  did 
make  an  assauk ;  and  that  the  said  Matthew 
Mahony,  a  certain  cord  of  the  value,  &c.  about 
the  neck  of  the  said  sir  John  then  and  there  fe- 
loniouiily,  voluntarily,  and  of  hia  malice  albr^ 
thought,  did  put  and  fasten ;  and  that  the  said 
Matthew  Mahony  with  the  cord  aforesaid,  by 
Jiim  so  about  the  neck  df  the  said  sir  John  put 
and  fastened,  then  and  there,  him  the  said  sir 
John  felooiotisly,  &c.  did  choke  and  strangle ;, 
of  wbi<^  said  choking  and  strangluig  of  mm 
the  said  sir  John  by  the  said  MattheirMahony, 
in  manner  and  fbrm  afhresaid  done  and  perpe- 
trated, he  the  said  sir  John  thai  and  then  W 


stantly  died.  And  that  ymi  the  osid  awitf 
White,  then  and  there  fekmieusly,  &e.  m 
present,  akiinfr,  abettiog«  oomforting  sad  aaii- 
tatning  the  said  Matthew  Mahony  in  Bnsscr 
and  form  aforesaid,  feloniously,  die  the  wdar 
John  to  kill  and  murder ;  and  ao  thst  yos  ie 
said  Chailes  White,  in  manner  and  fenBiAn' 
said,  the  said  sir  John  then  and  there  ftlO' 
niondy,  dec.  did  kill  and  murdari  sgsiart  the 
peace,  dec 

How  eay'st  thou,  Charles  White,  art  tki 
Guilty  of  the  felony  and  murder,  whereof  das 
standest  indicted,  or  Not  Guilty  f 

White.  Not  Guilty. 

CL  of  Arr.  Culprit,  how  wilt  then  be  liie': 

WhUe.  By  God  and  my  country. 

CL  of  Arr.    God  send  thee  a  good  dcfim- 


The  Court  proceeded  in  like  manner  as  upn 
the  indictment  against  Mr.  Goodefe  aod  Bfi- 
bony ;  and  the  names  of  the  jury  sworo,  «^ 
as  follows : 


John  Nash, 
Joseph  Wilson, 
Samoel  Cave, 
Wm.  Abraham, 
Wm.  Jones, 
Robert  Moody, 


Wm.  WiUiams, 
vvm.  Aniold, 
John  Willis, 
CoradinsSiiidlbH, 

John  Ta|^ 
TiiomasSeed* 


Then    pradamation  for  infbnaatioe  «» 
I  tha  joy  dwfgnd  with  the  priiaitf« 
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Mr.  Vemem.  Blaylt  plawa  voo,  Mr.  Re* 
rder,  and  yoa  jfeotiemMi  of  the  jury,  I  tiii 
unsel  for  ihe  kiog  •gainst  the  priioner  at  (be 
r,  who  standa  iniiicned  for  the  murder  of  air 
ihB  Dioeley  Goodere;  and  the  indietmenl 
larges  ib«t  one  Matthew  Mahony  (who  haa 
ready  andereone  the  juatice  of  nia  country) 
rmngled  the  deoeaaed«  and  that  the  priaonerat 
e  bar  was  proaeat*  aiding  and  abetting  him  in 
e  perpetration  of  that  horrid  fact;  and  which 
-trua)  will  be  the  same  in  consideration  of 
w,  as  if  the  prisoner  had  with  hia  own  handa 
rang^ed  the  deeaaacd*  and  aetnaliy  drawn  the 
kai  cord  which  not  a  period  to  hia  life.  Gen- 
smea,  it  ia  wito  an  aching  heart  I  diachacge 
ia  mdancholy  taaic  against  the  prisoner,  hot 
iminal  justice  mnat  be  administered  aa  well 
I  ctviJ,  and  the  great  aafety  of  the  innocent  is 
the  paoiahment  of  the  guilty:  andoflhis 
le  pfieoner  ikiay  be  aasured,  that  aa  be  now 
anda  at  the  bar  for  hia  life  and  death,  and  un- 
laiated  hy  counael  in  matter  of  fact,  I  ahall 
irefolly  cxmfine  myadf  to  the  letter  of  my  in- 
ructions,  without  any  aggra? atioo  of  facta  or 
rcttmstancea,  and  endearonr  ao  to  discharge 
ly  duty  SD  tbia  mdaooholy  occasion,  aa  that 
e  may  have  nothing  to  fear  but  from  guilt,  or 
>  hope  hot  from  innocence.  And,  gentleoien, 
I  I  am  ioatructed,  capUin  Samud  Goodere, 
ite  GOffiOMader  of  tlie  Ruby  man  of  war,  and 
rother  of  the  htfe  unfortunate  air  John  Dineley 
Soodere,  having  on  Sunday  the  18th  of  January 
lat,  with  the  assistance  of  Mahony  and  other 
uffiana,  forcibly  aeizcd  upon  sir  John,  and  bur- 
ied  him  on  board  the  Ruby  (which  then  lay 
tataoQcd  in  Kinr-road,  within  the  body  of 
our  county,)  with  a  design  of  murdering  sir 
ohn ;  the  prisoner  (a  private  mariner  belong* 
Bg  to  the  Ruby)  waa  pitched  upon  by  tbecap- 
un  as  a  penou  fit  to  be  concerned  with  Ma- 
lony  in  the  execution  of  that  baae  and  bar- 
aious  design.  And  accordingly,  on  Monday 
he  19th  about  one  in  the  morning, the  prisoner, 
ras  called  ap  by  Mahony  to  attend  the  captain 
D  bis  cabbin,  which  he  did ;  and  the  captain 
iter  plyingtbe  prisoner  pretty  plentifully  with 
um,  proposed  to  him  the  murdering  of  his 
ffotber,  in  conjunction  with  Mahony ;  and  no 
ooner  aaid  but  done,  gentlemen :  for  this  in- 
atoated  wreleh  the  prisoner,  influenced  by  the 
(troD^  deloaion  of  wickedness,  and  tempution 
)f  mutakea  gam ;  and  not  content  with  hia 
>oncst  wagea,  nor  considering  that  the  wages 
>f  sin  are  Math,  gave  at  once  into  the  monstrous 
|>ropofal  for  the  take  of  plunder.  In  a  word, 
^tlemen,  be  readily  followed  Mahony  into 
•be  purser's  cabbin,  where  sir  John  lay  con- 
Boed ;  and  aa  that  unhappy  gentleman  bad 
rrom  the  time  of  first  seising  him  been  treated 
»  a  malefiiclor,  ao  they  executed  him  aa  such ; 
ror  Mahony  seised  him  by  the  throat,  and  then 
[astening  about  bis  neck  a  rape,  which  they 
bad  brought  with  them  for  the  pnrpose, 
itrangled  him  in  the  presence  and  with  the  aa- 
itttance  of  the  prisoner ;  and  indeed  without 
bis  assistasce,  air  John  being  strong  and  of  an 
undaaated  spirit,  noaM  fkbMy  ha?a  haea 
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able  to  have  defended  himaelf  against  the  at- 
tack of  Mahony.  Gentlemen,  no  sooner  had 
they  robbed  air  John  of  his  life,  but  they  fell  to 
rifling  him  of  his  watch  and  money  ;  iheijr  di» 
vidcd  the  spoil  between  them,  and  then  betimes 
in  the  morning  the  prisoner  with  hia  accom^ 
plice  Mahooy  made  off  from  the  abip,  and  took 
refuge  in  this  city ;  a  very  unfit  sanctuary  for  ' 
ruffians  and  murderers,  considering  the  good 
order  and  government  of  the  pbce,  and  the 
constant  care  of  its,  worthy  magistral^  in  the 
doe  execution  of  the  laws.  But  justice  pur- 
sued, and  will,  I  doubt  not,  overtake  him.  Ha 
was  appreheaded,  and  made  an  early  confeasion 
of  hia  guilt,  and  comes  now  to  aoawer  ibr  his 
delinquency.  Geatlcmen,  we  ahaH  call  the 
abip'a  cooper  and  his  wife,  who  beard  the 
groana  ana  outcriea  eC  the  deceased,  and  wars 
spectatora  of  what  paased  in  the  puraer'a  cah- 
bm  immediately  aAer  this  tragedy,  and  saw  the 
prisoner  in  the  very  act  of  rifling  the  deceased, 
almost  at  the  uistant  of  bia  death.  We  ahall 
also  Uy  befera  yon  the  prisoner's  own  caates* 
sion„  on  his  examination  before  the  justicaa; 
and  then,  gentlemen,  we  doubt  not,. but  yoa 
wiU  be  ol^opinion,  that  by  the  kwaof  hia  conn- 
try  he  ought  to  die  for  his  traaagresaioo,  as 
aome  atonement  for  his  own  guilt,  and  an  exam* 
pie  of  justice  to  others. 

Edmard  Jena  sworn. 

Mr.  Vernon.  Edward  Joaea,  tell  Mr.  Re- 
corder and  the  jurv  what  you  know  concemtog 
the  death  of  ilr  John  Dinelev  Goodere, 

Josei.  On  the  ISth  of  January  huit,  at 
aight,  I  waa  in  bed  with  my  wife  in  the  alop- 
room,  next  the  poraer'a  cabbm  down  in  the 
cockpit  in  the  Rub^  man  of  war,  then  lying  at 
King-roadi  and  sir  John  Dineley  waa  then 
confined  iu  the  imraer'a  cabbin.  I  heard  him 
pra^  to  God  to  be  his  comforter  under  hia 
afflietkma ;  be  said,  that  be  knew  he  was  to  be 
murdered  there ;  and  he  prayed  that  it  might 
come  to  light  by  one  means'or  another.  But 
I  took  no  notice  of  him,  because  I  thought 
him  a  crasy  man,  as  I  heard  the  captain  say 
he  was.  A^ter  that,  I  fell  asleep ;  and,  I  be- 
lieve about  two  or  three  of  the  clock  ray  vrife 
waked  me,  aod  said  tome,  Don't  you  hear 
the  noise  that  is  made  by  the  gentfeman  ?  I 
bcKere  they  are  killing  him.  I  then  heard  sir 
John  kidk,  and  cry  ont,  Here  ia  SO  guineas, 
take  it,  take  it ;  don't  morder  me ;  must  I 
die!  must  I  die!  Oh  my  life!  and  gave  several 
kecks  with  bis  throat  like  a  dying  man,  anc^ 
then  he  was  still.  1  wonid  have  got  out  of 
bed,  hut  my  wife  perauaded  me  not,  for  fear  I 
ahooM  be  kiHed  too.  It  waa  dark ;  but  a  light 
waa  handed  in  to  the  puraer's  cabbin,  and  then 
I  got  up  n|)on  my  knees,  and  1  could  see  a 
light  ghmmeriog  through  the  crack  of  the 
boarda ;  I  saw  Mahony  with  a  candle  in  hia 
band,  sir  John  was  lying  on  hia  aide.  The 
prisoner  Cbarlea  White  was  there,  and  be 
pulled  sir  John  to  tnm  him  about,  and  White 
said  hereonM  act  get  the  watch  out  of  his 
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pocket  ;*  and  he  tumbled  him  np  to  come  at 
Ifae  money,-  and  unbuttoned  tiis  breerhes.  I 
■aw  hhn  get  bold  of  the  watch-cbain ;  and 
^bite  gave  Mabony  the  watch;  and  White 
pat  his  band  in  one  of  the  genlleinan'a  pockets, 
and  enraed  that  there  was  nothing  but  siWer ; 
he  put  his  hand  in  anotlier  pocket,  and  there 
he  found  the  gold ;  he'  offered  it  to  Mahonjr, 
but  Mahony  damned  him,  and  Iml  htm  keep  it 
till  by-and-by.  White  pulled  out  a  piece  of 
paper  ffom  one  of  sir  John's  pockets,  and  was 
ffoing  to  read  it;  but  Mahony  said,  Damn  ye, 
Son't  stay  to  read  it  now. 
.  Mr.  Vtmon.  Was  sir  John  Goodere  dead 
in  appearance  when  you  saw  them  rifling  bis 
pockets? 

Jones,  As  they  were  tnrning  him  about,  one 
of  his  legs  was  crooked,  wiiich  made  me  think 
he  was  dead,  and  that  they  had  killed  him  in 
the  dark.  The  next  morning  I  saw  sir  John 
dead,  lying  in  the  purser's  cabbin,  and  I  be- 
lieve he  was  strangled. 

Mr.  Recorder.  Prisoner,  will  you  ask  this 
witness  any  Yjnestions? 

White.  Please  you^  my  lord,  I  desire  you 
will  ask  Mr.  Joni^,  whether  sir  John  was 
living  or  dead  when  be  saw  me  in  the  cabbin 
first? 

Mr.  Recorder.  Mr.  Jones,  the  prisoner  asks 
you  whether  sir  John  was  living  or  dead  when 
you  first  saw  biro  in  the  cabbin  ? 

Jones.  Sir  John  was  dead  when  White  turned  ' 
him  about,  for  they  killed  him  iu  the  dark/    1 
heard  two-  voices. 

White.  Wbetber  Edward  Jones  saw  any 
body  strangling  sir  John  besides  Mahony  ? 

Mr.  Recorder.  The  witness  does  not  say  that 
he  saw  any  body  strangling  sir  John,  that  he 
says  was  done  in  the  dark :  but,  he  says,  he 
heard  two  voices  m  the  cabbin,  and  as  soon  ta 
the  tight  was  brought  in,  he  saw  you  rifling 
sir  John's  pockets. 

Mr.  Vernon,  Call  Margaret  Jones. 

Margaret  Jones  sworn. 

Mr.  Vernon.  Mrs.  Jones,  will  you  give  Mr. 
Recorder  and  the  jury  an  account  of  what  you 
know  in  relation  to  the  death-  of  sir  John 
Dineley  Goodere? 

Mrs.  Jones.  Yes,  Sir.  On  the  181h  of  January 
last,  at  night,  1  luy  on  board  the  Ruby  ma»  of 
war  with  my  hast>and,  and  in  the  purser's  cab- 
bin, next  to  where  we  were  in  bed,  sir  John  was 
under  coufioeuient;  the  captain  said  he  was  a 
madman,  and  that  he  brought  him  there  to 
pve  him  from  a  gaol.  About  ten  o'clock  Ma- 
hony was  left  there  with  sir  John ;  sir  John 
desired  him  to  go,  but  Mahony  said  he  had 
orders  to  stay  there  to  take  care  of  him*  About 
12  o'clock  in  the  night  1  went  to  sleep  ;  aboot 
two  o'clock  I  awaked,  and  heard  the  gentle- 
man talk  to  Mahony,  and  Mahony  persufided 
the  geotiemau  to  go  to  sleep ;  the  gentleman 
said  he  could  not :  they  talked  together  a  good 
while.  1  heard  somebody  say  to  the  gentle- 
«aB»  You  must. lie  stilli  and  jtot  spwk  a  nHd 


for  your  life ;  and  then  1  heard  a  great  stroe. 
gling;  who  it  was,  I  don't  know.'  Thee». 
tleraan  cried  out  Murder!  Help,  Isr  G«fs 
sake ;  and  made  several  kecks  in  histbrwt,n 
though  somebody  was  stifling  him.  i  ibook 
my  husband,  and  waked  him.  1  heard  tt« 
people  in  the  cabbin  whispering ;  ilie  ^vnk- 
man  cried  oat  Mordcr  again.  Help  for  God's 
sake !  He  said.  Here's  90  gnineas  in  aj 
pockets,  take  it,  take  it;  Must  I  die!  OiiB? 
life !  And  somet>ody  in  the  out-side  offm4{« 
go  into  the  cabbin ;  but  one  af  theo  sitlia 
said.  Keep  out,  you  negro;  and  then  a  gRsi 
noise  was  made,  as  t&ugb  the  cabbin  »mU 
have  been  beat  dqwa;  and  then  a  cattdiavB 
brought  in*  I  got  up  and  looked  tbroB|^  i 
crevite :  J  saw  a  mait,  1  believe  it  was  VihA, 
pul'ed  the  gentleman  upright.  Mahoay  had 
the  candle  in  his  hand.  1  observed  the  otke 
put  his  band  in  the  gentleman's  pocketi;  om 
of  them  said,  Damn  ye,  pull  oat  bis  watch:  1 
saw  the  person  take  nold  of  the  watch  BtHs^. 
and  pulled  it  out,  and  said  to  the  other,  Urn, 
thee  take  it ;  and  then  searched  another  pockt^ 
and  said.  Here's  nothing  bat  silver:  rat  tkn 
be  searched  another  podtet,  and  ssid,  Here  a 
is,  and  pulled  out  ^  parse.  And  soon  afuf 
that  I  heard  the  door  unbolted,  sod  tbei  I 
heard  Mahony  say.  Where  shall  1  ran  ?  hti 
another  said.  Follow  me,  boy.  ^  And  tbtyvoi 
upon  deck  throogb  the  hatch- bold. 

Mr.  VerAoni  Did  you  know  the  v«ctif 
either  of  the  two  persons  whom  yoa  bwd 
speaking  to  one  another  ?     * 

Mrs.  Jones.  Yea,  1  knew  Charles  WUtes 
be  one  of  the  men  by  bis  voice.  1  boev  hn 
voice  when  he  said  to  Malioayi  Follov  ik, 
boy.  I  am  certain  the  prisoner  at  the  bar  m 
in  the  cabbin;  I  observed  bis  bulk, bat co^ 
not  look  earnestly  at  bkn,  being  very  mA 
shocked  and  surprized  ;  bait  my  bnsbaad  tdti 
me  it  was  Charles  While. 

Mr.  Recorder.  White,  will  joa  ask  this  vii- 
ness  any  questions? 

White.  Please  you,  my  lord,  to  askbtr. 
wliether  she  can  say  that  she  ever  beard  mi 
voice  in  tlie  cabbin  ? 

Mr.  Recordef.  Mrs.  Jones,  the  priaoocrasb 
yoii,  if  you  heard  his  voice  in  the  cabbio  ? 

Mrs.  Jones.  I  coakl  not  know  bis  voioeia 
the  cabbin,  for  he  spoke  low;  and  wbm 
person  whispers,  the  voice  ia  not  so  disoi' 
guisbable :  but  as  soon  as  hn  spoke  sloth!,  ( 
knew  it  to  be  his  voice. 

Mr.  Recorder.  Did  you  see  him  b  ()i« 
cabl»in,  Mrs*  Jones? 

Mrs.  Jones.  My  lord,  I  dkl  not  see  hisfte^ 
but  by  his  voice  .when  he  went  out,  1  ^^ 
him  to  be  the  same  man. 

White,  Please  you,  my  h>rd,  to  ask  her. 
whether  she  ever  heard  me  say,  Folloir  ok, 
boy,  before? 

Mr.  Recorder »  Mrs..  Jones,  yon  bear  ifa* 
question,  give4Ln  answer  to  it..- 

Mrsw  Jonef.  I  never  heard  him  say  to  bdbrf : 
hut  1  knew  hip  voice  pMectly- well,  ba^Bf 
be^  #e%fMdBtfid\wiUi  <tuM  for  two  jwn* 
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Mr.  Vernon,  We  mnst  now  desire  that  the 
isoner's  ExBrntnation  may  be  read.  Cryer, 
rear  JMr.  Jamea  BntteD,  (second  clerk  to  the 
•wu- clerk). 

Mr.  Britten  swo^. 

Mr.  Vernon.  Mr.  Britten,  What  paper  is 
lat? 

Britten.  The  Examinaiioti  of  the  prisoner  al 
tte  bar,  taken  before,  Mr,  Mayor. 

Mr.  Vernon.  Did  you  see  tlie  prisoner  sign 
;  in  Mr.  Ma|^or'a. presence? 

Britten.  Yea,  1  did. 

Mr.  Vernon.  Did  yon  see  Mr.  Major  sign 
i?-^ Britten.  Yes. 

Mr.  Vernm.  Is  that  his  hand  t 

Britten,  Yes. 

Mr.  Frederick,  counsel  fpr  the  prisoner.  It 
s opened  by  Mr.  Vernon,  that  this  Examination 
jontainatlte  iirisoner's  contessioq  of.  ttiefact. 
1  would  ask  Mr.  Britten,  Was  the  confessiun 
rolunUril;^  made  or  Doi?  For  if.  it  was  not  ?o- 
untarily,  it  on^ht  nol  to  be  read. 

Mr.  Heeotder.  That  is  an  improper  question, 
unless  tbp  {Nriiioner  liad  insibied,  and  made  it 
Mrt  of  Ilia  4^e^  that,  his  oopfessiqn  was  ex- 
lorted  by  threats,'  or  drawn  from  him  by  pro- 
mises ;  'iu  that  ease,  indeed*  i^  would  have  beeii 
profier  fur  us  to  enquire  by  what  means  the 
mntession  was  procured :  hot  as  the  prisoner 
Ulegca  nothint^cf  that  kiod«  [  will  not  sofier  a 
}«iestion  tp  be  asked  the  clerk,  whick  carries 
10  it  a  reflection  on  the  magistrate  before  whom 
ibe  Examination  waa  taken.    Let  it  be  read. 

"  CI.  of  Arr,  Reads. 
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The  ExAiffmATfON  of  Chariks  WnrrE,  a 
sailor  belonging  to  the  Ruby  man  of 
war^  now  lying  in  this  port,  born  in 
Di^h^a  iu  Ireland)  aged  about  thirty- 
aix  years.    • 

The  etatnioant  Toluntarily  confessath,  and 
■aith,  That  he  hath  been  a  sailor  on. board  the 
Mid  ship  for  about  seventeen  diontha  last  past : 
That  atK>nt  ons  of  tlie  dock  in  the  night  of 
SuDday  last,  Ibe  181b  insUnt,  he  was  aalcep  In 
hia  hammock  on  board  the  said  ship,  and  waa 
called  out  by  one  Matthew  Mahony,  another 
sailor  on  board  the  said  abip  (and  now  in  cus- 
tody), who  told  him,  that  the  captain  (meaning 
<;aptaia  Samuel  Goodere,  commander  of  the 
■aid  abip)  wanted  to  apeak  with  him  in  bis  cab- 
hia ;  ami  aceordingly  he  went  to  him ;  and 
when  he  came  to  htm,  the  captain  asked  him 
to  ait  down,  and  then  gave  him  a  wine  glass  of 
rum,  and  aAer  that  four  or  fire  more,  and  than 
•iked  him  if  he  could  kill  a  Spaniard  ?  And  thia 
examioant  answered  him,  That  he  never  did. 
Upon  which  the  captain  told  him,  he  had  ^t 
^job  for  him  to  do,  if  he  would  undertake  it : 
Aod^this  ex^Muinaat  asked  him  what  job  it  waa  *, 


And  the  captain  told  him«  it  waa  to  make  away 
with  bis  brother*  whose  name  (aa  tbia  exami* 
nant  ia  informed)  waasir  John  Dineley  Goodere, 
hart,  who  was  in  the  purser's  cabbin  on-board  • 
theaaid  abip:  And  the  said  Matthew  Mahony 
toM  ihiaexiiiniDant,  that  be  nmst  go  with  him 
to  Itelp  do  it.  .  Wblerenpou  the  said  captain 
went  out  of  the.cabbin  first,  Mahony  Ibllowed  . 
him,:and  (ftisexaminant  w<>nt  next ;  and  when 
he  came  to  the  purser's  cabbin  door,  where  air 
Jabn  Dinetoy.  waai  tbe  captaivvwaa  atanding 
centinel  himself  attiiedoor,.  witU*a  cutlaa  iis  • 
(lis  band,  and  Mahony  hail  entered  the.caUbiD, 
and  ..thia  axanakiant  entsned*  likewise*  wJiene  . 
Malioov  waa  talking  with  the  said  air  John* 
andt  liad  a  piede  of  rope,  called  three- quarter  of 
an  inch  rope,  in  .hia  hand,  about  six  foot,  in 
lengthi  SDctair  Jolin  waalyingon  the  bed ;  and 
particularly  MahOny  asked  air  John  howkia 
bead  waa,  and  what  he  bad  got  about  it?  And  • 
at  last  told  him,  it  did  not  signify  talkinar  about . 
it  any  longer,  and  then  fell  on  him  on  the  bed,  - 
took  hold  of  bis. throau with  his  band  (hia stack 
being  cm)  and  so  strsngled  him  with  bis  atookf 
and  alterwanla  put  tbe  said  rofie  about  his  neck, 
(which  was  prepared  for  the  purpose,  >with  m 
noose  in  it,  before  it  was  brought  out  of  .tliacap« 
tain's  eabbin),  and  then  Mahony  hauled  tbef  opa 
tight  about  his  neck ;  and  upon  this  examinaut'a 
asking  him  what  be  did  that  for  ?  Heaaid,  For. 
fear  he.  should  not  be  dead  enough.    And  thia . 
examinant  took  a  knife  out  of  his  pocket,  and 
cut  it  oflP  hia  neck,  and  threw  it  over-board. 
During  all  which  time  the  captain  atood  cea* 
tinel  at  the  door  as  atbreaaid ;   and  aasoon  aa 
this  examinant  had  so  cut  the  rope  oiF,.the  cap- . 
tain  handed  a  candle  to  Mahony,  whd  gate  it . 
to  him,  and  Mahony  took  the  watch  and  mo-  . 
nay  outnf  sir  John's  pocket ; .  and  then  the  cap* 
tain  asked  them,  have  y^  done  t  l!|([eaning  ^a 
thia  examinant  affprefaended)  murdmd  the  aaid 
air  John.    And  then  came  in  himsellt  and  thia 
examinant  went  through  the  hold,  and  oamn 
npon  deck,  where  he   walked  for  about  the. 
apace  of  half  a  quarter  of  an  boor,.and  the  cap* 
taip  and  Mahony  went  into  the  captain's  cab- . 
bin  together,  and  then  thia  examinant  went 
inl^  theateeridg^,  and  Mahony  called  thia  exa- 
minant into  the  cabbin,  where  the  captain  bad 
undressed  himself  in  order  to  go  to  bed ;   and 
tbwe  the  captain  gave  htm  five  guineas».  end 
thia  examinant  bad  received  of  the  said  .captain . 
a  six-and- thirty  abilling  piece  of  gold  betbre 
the  aald  sir  John  was  murdered;    And/urther 
this  examinant  saith,  That  Mahony  shewed 
the  captain  the  watch  be  had  taken  out  of  .sic. 
John's  pocket,  and  the  captain  gavjs  Mahony 
hia  own  watch,  and  kept  sir  John's  Jiimself; 
and  Mahony  likewise  abewed  tW  captain  the 
money  he  had  taken  out  of  air  John's  p9Qket, 
who  bid  him  keep  it ;  and  Maliony  gave  it  to 
this  examinant,  who  nut  it  in  his  poocet,  and 
he  and  Mahony  sharea  the  money  on  the  fore- 
castle, and  thia  examinant  had  two  pieces  to 
one, .in  C09fideratioo..th^t  Mahony   had  Utc 
watch ;     and  this   examinant   believes  .  they 
ahared  ab^t  thirty,  pnimda  beiwe<BO.JheDt 
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Aid  fiirtbejr  thie  extminant  «itb,  That  iIm 
said  captain  told  him  and  Mahony,  that  Ib^y 
might  go  any  where  for  three  weeks,  and  lie 
woold  send  them  their  tickets.  And  lastlyi 
tbia  examiimot  saith,  That  between  fenr  and 
fife  of  the  dock  the  same  morning,  the  nrao  of 
wiAr's  yawl  was  going  to  this  city,  and  be  and 
Mahony  landed  at  the  Oibb  here. 

Cbisiss  WHItl. 

Mr.  Rtcoritr,  Well,  prisoner,  what  bn?e 
yen  la  offer  in  yonr  defence  f  \ 

Whitt,  Please  you,  my  lord,  T  w«a  in  my 
baumock  between  the  honra  of  twelve  and 
•oe,  and  this  Maboay  came  t»  me  and  said, 
CbarlesWbite,  Charles  White!  Isaid,  What 
dc  yon  want  f  He  said.  Turn  out.  T  asked 
him  what  be  wanted  of  roe  now  P  He  said 
again.  Turn  out,  turn  out.  And  with  that  I 
turned  out,  and  went  upon  dedt  to  make  water, 
and  while  1  was  doing  it,  he  told  me  that  he 
wanted  me  to  go  with  him.  I  asked  him  where 
he  was  going  to  briog  me  f  Bnt  he  led  me 
into  the  cabbin  where  the  captain  was.  When 
1  came  in,  the  captain  bid  me  sit  down.  I  beg- 
ged him  to  excuse  me  from  takingso  great  a 
freedom  as  that  in  his  company.  But  at  last  1 
sat  down,  and  I  drank  a  glass  of  mm.  Then 
the  captain  asked  me,  whether  I  had  ever  kill- 
ed a  Spaniard  ?  1  told  him,  No,  1  never  was 
engaged  with  one  to  kill  him.  Drink  about, 
Mahony,  said  the  captain.  With  that  we  drank 
about,  and  finished  a  bottle  and  a  half  in  raw 
drams.  With  that  he  said,  Come  along  with  me. 
I-asksd  him  where  be  was  going?  I  went  with 
htm,  the  captain  first,  and  Mahony  after  him  ; 
and  they  went  below,  and  to  what  intent  i  knew 
not,  bemg  quite  in  liqnor  with  drinking  so 
much  mm.  Said  the  captain  to  me,  when  we 
came  down.  Tarry  hfxe  till  I  call  you.  Soon 
after  Mahony  came  to  me,  and  told  me  the 
captain  wants  you.  Then  I  went  into  the  cab- 
bin,  and  aat  down  in  it,  and  Mahony  and  the 
captain  were  talkinsf  together ;  but  what  they 
did  I  know  not,  for  i  never  laid  a  hand  near  the 
gentieman. 

Mr.  BMOoritr,  You  say  yon  were  in  the 
purser's  cabbin,  and  do  yon  not  know  what 
happened  there? 

V^e.  I  cannot  tell,  Sir,  what  past 

Mr.  Eteorder,  If  this  defence  betrae,  how 
came  you  to  be  so  unjust  to  yourwlf  to  make 
the  confession  which  has  been  read  P 

Whit4,  Please  you,  my  lord,  I  was  in  liquor, 
and  did  not  know  what  passed  between  them, 
for  1  had  not  my  senses  about  me. 

Mr.  Recorder,  Why,  it  is  charged  npon  you 
by  the  cooper,  that  yod  examined  sir  John's 
pockets,  and  took  out  his  watch  and  money, 
and  a  piece  of  paper  which  Mahony  persuaded 
you  to  throw  away,  as  of  no  consequence,  or 
else  to  put  it  into  yonr  pocket,  and  read  It  at 
^pother  tune.  ^ 

WkUg.  Please  you,  my  lord,  I  know  nothing 
of  it ;    I  have  several  witnesses  to  my  cha- 
racter. ^ 
'Mf.Bseorder.  Call  yonr  witnessen. 


Trial  of  ChttHesWUte, 

Michael  Smith  sworn. 

Mr.  Reeorder,  How  long  have  yea  fanvs 
the  prisoner? 

Smith.  From  a  child.  Sir ;  we  went  to  scM 
together  for  eight  years. 

Mr.  Recorder.    What  do  yon  know  of  bin  ? 

Smith.  Sir,  I  never  heard' to  the  cootrarj  b«l 
that  he  was  an  honest  man,  and  bore  a  good 
character. 

Theodore  Court  sworn. 

T.  Court.  I  never  knew  nny  ham  of  As 
prisoner  till  ibis  unhappy  affiur ;  bnt  I  ktc 
oeen  inlbrmed,  that  since  he  bath  been  jukf 
confinement,  be  hath  told  sereral  people  «bo 
have  gone  to  see  him,  that  if  he  can  get  dee 
of  this,  he  will  kill  my  mate. 

Edeoard  Jonet  sworn. 

Jonee.  I  have  known  the 
years,  hot  never  knew 


Merfbrtbm 
lew  any  barm  by  btis ;  I 
was  with  Jdn  in  the  West  Indiee,  m  the  Kjaf- 
sale  map  of  war,  hut  tOt  this  ousfiirtaEDe  bap* 
pened,  I  never  knew  any  harm  bv  bun. 

Mr.  Recorder.  Are  yen  sere  tnen,  diat  jw 
saw  him  in  the  cabbm  rifling  the  deccaieA 
pockets? 
Jonet.  Yes,  my  }ord,  I  am  aine  of  thsL 

William  Maeguinii  awora. 

Macguiniu  Please  you,  my  lord,  1  ksevtbt 
prisoner  at  the  bar  ever  since  be  was  an  inAtf; 
I  went  to  school  with  him,  and  never  kaew  oj 
harm  that  he  did  before;  I  have  often  b«h 
eat  and  drank  with  him,  and  when  be  it  sober, 
he  is  as  good  and  civil  a  man  as  need  be. 

Daniel  WeUar^  carpenter  of  the  ship,  leon. 

Wellar.  I  have  been  about  sixteen  or  teffs- 
teen  months  with  him,  and  he  always  bebared 
himself  well  on  board,  and  I  never  koev  uj 
harm  of  him  before ;  but  his  voice  is  knovi 
from  all  the  men  in  the  ship. 
.  Mr.  Recorder,  To  what  purnoee,  do  jos  vTi 
that  his  voice  is  known  from  all  the  mm  in  tbc 
ship? 

Wellar.  Because  they  talk  abonthii  feci 
oftentimes. 

Mf.rmMm.  If  I  apprehend  him  ri^bt,  Sir, 
be  speaks  this  in  connrmation  of  Mrs.  Joses'i 
evidence,  who  swore  she  knew  the  prisoD^;^ 
voice.  Gentlemen,  I  was  in  hopes  tbe  fOr 
soner  would  havestood  to  bis  former  oooftnMt 
inttead  of  endeavouring  to  retract  it,  tod  kiie 
given  glory  to  God  by  a  public  p^i^^*]' 
sonnow  for  the  heinoosness  of  his  crime,  i«w 
of  puttmg  on  a  shew  of  innocence  agtioit  piw 
so  apparent  of  jiis  guilt— IMenoe,  I  fffj*- 
bend,  be  has  made  none ;  he  has  ealini  io^ 
some  witnesses  to  speak  to  bis  ebsrsder ;  nt 
character,  it  must  be  admitted,  is  of  weigb|,7 
way  of  bahmdng  the  proofs,  wher»UieiK(> 
doubtful  and  uncertain;  but  whm  tbecvf- 
deuce  is  strong  and  pregnant,  and  gai|ttft'2 
tlie  prisoner  in  tbe  face,  character  wti|Bs  oe 
a  single  grain  in  the  scale  of  justice.   Bvwv 
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be  pritoiMr's  cbtncter  And  early  ooDfemon  of ,  be  went  into  the  poraer'a  qdbbin,  but  aajs,  tbal 
tie  ract,  with  some  ingredients  in  bis  case,  may 


e  of  service  to  bim  in  another  place,  is  not  the 
•resent  consideration;  he  stands  now  at  the 
lar  for  your  justice,  not  your  pity  ;  and  it  fully 
|>peara  in  proof,  that  be  was  an  accomplice 
rith  JMabony  in  this  barbarous  murder,  ^M  laid 
a  the  indictment :  so  that  life  ought  to  go  for 
lie  by  the  laws  of  God  and  man,  and  I  doubt 
lot  in  the  least,  but  that  you  will  conscientiously 
tiscbarge  the  duty  you  owe  to  God  and  your 
»untry,  by  goin^  according  to  your  evidence, 
ind  finding  the  prisoner  guilty. 

Mr.  Becprder.  Gentlemen  of  the  jury,  the 
prisoner  at  the  bar  suods  indicted  tor  the  mur- 
der of  sir  John  Dineley  Goodere.  Tbe  indict- 
ment charges,  that  the  deceased  was  strangled 
by  one  Matthew  Mabooy,  and  that  the  prisoner 
was  present,  aiding  and  abetting  him  in  the 
fact. 

To  support  this  charge,  tbe  prosecutors  have 
called  two  witneaaes,  ^ward  Jones,  and  Mar- 
nret  his  wife.  Edward  Jones  says,  that  he 
fodffed  in  tbe  nif  ht  between  the  18tb  and  19th 
of  January  last,  in  the  Ruby  man  of  war,  in  tbe 
slop- room,  which  adjoins  to  the  purser^s  cabbin ; 
where,  he  says,  tbe  deceaaed  was  confined.  He 
tells  yon,  that  about  two  in  tbe  morning  be  was 
waked  by  bis  wife,  and  heard  sir  John  crying 
out,  Here^s  twenty  guineas,  take  it,  take  it; 
don*t  murder  me;  muat  I  dief  He  says,  sir 
John  gave  ser era!  kecks  with  his  throat  like  a 
man  expiring,  and  quickly  after  waa  still.  He 
tells  you,  that  then  a  light  being  brought  into 
the  cabbin,  he  got  up  and  looked  through  m 
crevice  in  tbe  partition,  and  saw  the  prisoner  at 
tbe  bar  engaged  in  rifling  sir  John's  pockets, 
Mabony  standu^  by  with  a  candle  in  bis  band. 
He  says,  tl^at  sir  John  was  dead,  as  he  believes, 
when  tbe  prisoner  was  rifling  bis  pockets ;  and 
from  what  he  observed  the  next  morning,  that 
he  was  strangled. 

Mai]|^ret  Jones  is  aomething  fuller  in  her 
evidence,  as  to  some  oircumstanoes  previous  to 
tbe  murder ;  but  in  tbe  maiu,  agrees  with  her 
husband  touching  the  rifling  of  sir  John's 
pockets  after  he  was  dead.  She  is  sure  Ma- 
bony held  the  candle,  and  that  another  person, 
whom  she  takea  to  be  tbe  prisoner  at  the  bar, 
was  rifling  bis  pockets.  She  says,  she  had  not 
«  perf<!ct  view  of  him ;  but  by  bis  bulk,  and 
from  what  her  huaband  then  told  her,  she  con- 
cluded at  tbe  time,  that  it  was  the  prisoner  at 
the  bar.  She  says  further,  that  when  Mabony 
and  that  other  person  went  out  of  the  cabbin, 
she  heard  Mabony  say,  Whither  shall  I  run? 
The  other  anawered,  Follow  me,  my  boy.  And 
then  she  says,  she  knew  it  was  the  prisoner 
made  that  answer  by  his  voice.  She  says,  she 
knows  the  prisoner^  voice  perfectly  weM,  hav- 
iDgbeen  acquainted  with  him  two  years. 

The  prosecutors  then  read  the  prisoner's  Ex- 
amination, which  contkins  a  full  confesrion  of 
tbe  fact,  as  hud  in  the  indictment 

You  have  beard,  gentlemen,  what  the  pri- 
soner bu  aaid  to  this  charge ;   he  admits  that 
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being  much  in  (iqoor,  be  ]uu>ws  nothing  of 
what  passed  there ;  and  denWtbat  he  had  any 
concern  in  the  murder.  He  called  some  wit- 
nesses to  bis  character ;  and  I  must  observe  to 
you,  that  one  of  his  witnesses,  Daniel  Wellar, 
says,  that  the  priaoner's  voice  is  distinguishable 
from  the  voices  of  all  the  men  in  tbe  ship. 
This  will  give  some  weight  to  Msigaret  Jones's 
evidence,  that  she  knew  bim  by  bis  voice. 

And,  gentlemen,  upon  tbe  whole,  if  yon  be- 
lieve the  evidence  for  tbe  king,  and  give  credit 
to  the  prisoner's  confession,  yon  must  find  him 
guilty. 

Then  tbe  jury  withdrew,  to  consider  of 
their  verdict ;  and  after  a  short  space  returned  * 
•gain.  , 

CL  of  Arr.  Gentlemen,  answer  to  jyour* 
names  *.  John  Nash. 

JohnNuih,  Here.    [And  so  of  tbe  rest] 

CL  of  Arr.  Gentlemen,  are  you  all  agreed  of 
yonrverdictP — Jury,  Yes. 

CL  of  Arr.  Who  shaU  say  for  you  ? 

Jury.  Tbe  Foreman. 

CL  rf  Arr.  Charles  White,  hold  up  thy 
hand.  Yon  of  tbe  jury  look  upon  tbe  pn- 
soner ;  How  say  you  ?  Is  Charles  White  Guilty^ 
of  tbe  felony  and  murder  whereof  he  elands  in- 
dicted, er  Not  Guilty  f --Jtiry.  Guilty. 

CLqfArr.  What  gooda  or  chattels,  landa  or 
tenements,  bad  he  at  the  time  of  the  said  felony 
and  murd^  committed,  or  at  any  time  since, 
to  your  knowledge?— vTury.  None. 

CL  of  Arr.  Hearken  to  your  verdict,  as  the 
Court  bath  recorded  it :  You  say,  that  Charles 
White  is  Guil^  of  Uie  felony  and  murder 
whereof  be  stands  indicted,  and  that  he  bad  no 
|[Oods  or  chattels,  hmds  or  tenements  at  the 
ume  of  tbe  said  felony  and  murder  committed, 
or  at  any  time  since,  to  your  knowledge ;  and  so 
you  say  all. 

CL  if  Arr.  Keeper,  take  Charies  White  the 
prisoner  from  tbe  bar,  and  look  to  him ;  he 
atands  convicted  of  wilful  murder. 

On  Saturday  tbe  98th  of  March  the  prisoners 
were  brought  again  to  tbe  bar,  in  order  to  re- 
ceive their  sentence ;  and  the  Court  proceeded 
thua: 

CL  <fArr.  Cryer,  open  the  Court. 

Cryer.  Oyez,  Oyez,  Oyez :  all  manner  of 
persons  that  have  any  more  to  do  before  the 
king^s  majesty 'sjustices  of  Oyer  and  Terminer, 
and  general  gaol-delivery  for  this  city  and 
conntv,  and  were  adjourned  over  to  this  time 
and  place,  draw  near,  and  give  your  attendance. 

CL  of  Arr,  Mr.  Recorder,  will  you  please 
that  tbe  prisonerssball  be  called  uptojodgmentf 

Mr.  Aecorder.    Yes. 

CL  if  Arr,  Keeper,  set  Matthew  Mabony, 
Samuel  Goodere,  and  Cbaries  White  to  tbe  bar  ; 
which  was  done. 

Mr.  "SLuordtr.  Ask  them  what  theyjcan  say 
to  binder  j  udgment. ' 

CL  if  Arr.  Matthe^^  Mabony,  hold  up  thy 
band.    Thou  hast  been  indicted  of  felony  and 
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murder,  thon  hast  been  tberenpon  amtgfned, 
thoa  hast  pleadedghereimto  not  gnilty,  and  for 
thy  trial,  thou  haPput  thyself  upon  God  and 
thj  country,  which  country  hath  found  thee 
guilty  ;  what  hast  thou  to  say  for  thyself,  why 
the  Court  should  not  proceed  to  give  judgment 
of  death  upon  thee,  and  award  execution  ac- 
cording to  the  law? 

[He  offered  nothing,  but  beg;ged  for  time  to 
prepare  himself.] 

C/.  qfArr.  Samuel  Goedere,  hold  up  thy 
hand.  Thou  hast  been  indicted  of  felony  and 
murder,  &c.  what  hast  thou  to  say  P  &c. 

[He  offered  nothing,  but  b^ged  also  for  timie 
to  prepare  himself.] 

'  CI  cf  Art.  Charles  White,  hold  up  thy 
band.  Thou  bast  been  indicted  of  felony  and 
murder,  &c.  what  hast  thou  to  say  f  &c. 

[He  offered  nothing,  but  declared  he  was 
drawn  into  it,  and  begged  for  transportation  for 
life.] 

CI,  of  Arr,  Cryer,  make  proclamation  for 
silence. 

Cryer,  Oyez;  The  king's  majesty's  justices 
s^itly  charge  and  command  all  manner  of 
persons  to  keep  silence  whilst  judgment  is 
gi?ing,  upon  pain  of  imprisonment 

Then  Mr.  Recorder  spoke  to  the  prisoners 
thus : 

Btr.  Recorder,  Samuel  Goodere,  Matthew 
Mahooy,  Charles  White,  and  Jane  Williams,* 
you  have  been  all  oon?icted,  upon  very  full 
evidence,  of  one  of  the  greatest  crimes  human 
nature  is  capable  of;  deliberate  and  wilful 
murder.  A  crime,  which  in  all  ases,  and 
through  all  nations,  hath  been  bad  in  the 
highest  detestation.  For  however  mankind 
have  differed  in  other  matters,  they  have  been 
in  one  sentiment  concerning  this  crime  and  the 
demerita  of  it;  as  if  they  had  been  all  wit- 
nesses to  the  promulgation  of  the  precept, 
"  Whoever  sheddeth  man's  blood,  by  man 
shall  bis  blood  be  Aed." 

But  this  crime,  great  as  it  is,  is  capable  of  se- 
veral aggravations,  arising  from  the  circum- 
stances which  attend  it. 

To  lay  violent  hands  upon  a  person  who 
never  gave  his  murder^  the  least  offence, 
whom  perhaps  he  never  saw  till  the  moment  he 
was  marked  ont  for  execution ;  and  to  do  this 
for  hire,  shews  a  mind  lost,  I  fear,  to  all  the 
impressions  of  humanity. 

but  what  then  is  the  case  of  one,  who  can 
procure  all  this  mischief,  and  involve  others  in 
this  guilt;  especial! V  if  the  person  to  whom 
the  violence  is  offered,  is  near  to  him  by  the  ties 
of  blood  or  friendship  ? 

It  is  true,  murders  of  this  kind  are  not  very 
frequent ;  and  less  so  in  this  nation  than  in  any 
other.  But  in  the  case  in  which  three  of  you 
are  concerned,  jthey  all  concur. 

*  Convicted  at  the  same  sessions,  for  the 
murder  of  her  bastard  child.    Former  Editwn. 


A  gentleman  of  distinctioB  is  mmdeni  by 
persons,  who,  in  a  manner,  were  stnsgmto 
bis  face,  and  his  only  brother  aiding^  sod  dxt- 
ting  the  murder.  1  may  say  thos  moeh,  be- 
cause  your  country  hath  opon  inll  erideDei 
found  It  so. 

I  will  carry  these  reflectms *  ne  futher:  I 
choose  to  leave  that  part  to  yoar  own  imoai 
consideration. 

I  hope  I  need  not  persuade  you  to  mfkj 
the  time  you  have  to  live,  in  makiDg  jnr 
peace  with  God  :  I  hope,  1  say,  tfaatasmeef 
your  own  condition  hath  already  pat  yoa  opes 
that.  work.  And  ^ray  don't  aimBer  younm 
to  be  diverted  from  it  by  the  hope  or  expetfUioB 
of  mercy  from  the  crown.  His  majefllv'ifc- 
position  to  mercy  is  great;  but  bis  tm  ef 
justice,  and  his  love  to  bis  people  isstiUgreUff. 
And  because  T  would  not  mislead  you,  nor  bire 
you  deceive  yofirselves,  in  n  case  of  tbii  in- 
portanoe,  I  think  it  my  dnty  to  deal  fiedj  wilh 
you. 

I  do  not  see  what  room  any  of  yoa  haw  to 
expect  mercy. 

Von  who  have  been  the  immediate  uijm 
in  this  affair,  what  have  you  pleaded  m  nuligi^ 
tion  of  your  crime?  One  says,  he  is  a  p«r 
pressed  servant;  and  the  other,  that  he  vu 
drunk  when  the  fhct  was  committed.  Neither 
of  those  excuses  can  avail  you.  Yea  both  ob- 
dertook  the  murder  for  hire,  rifled  the  geolle- 
man's  pocketa,  and  shared  the  plnoder  beiwea 
you. 

You  had,  perhaps,  no  design  npon  tbe  go- 
tiemau's  life,  till  n.ear  the  time  of  ezecuiioii 
This  is  no  excuse.  It  shews  yon  were  rei^j 
to  shed  innocent  blood  at  the  first  caQ:  Thit 
you  yielded  to  the  first  temptatkm.  Aod  if 
drunkenness  could  be  admitted  as  sa  exeaic 
for  crimes  qf  this  nature,  this  woaM  be  tfi 
'world  then  of  virtue  and  sobriety. 

You,  Sir,  who  have  been  the  prindpal  adaria 
this  afiair,  what  have  you  offi^Hed  for  yoaiteir? 

You  admit,  that  you  employed  a  ouaberof 
people  to  seize  your  brother,  here  in  tbe  beirt 
of  the  city,  and  in  the  face  of  the  sod,  aadto 
carry  htm  on  board  the  ship  of  whidi  yoa  Ju^ 
then  the  command.  This  la  too  evidesi  to  be 
denied,  and  for  that  reason  only,  I  fear  it  iia^ 
mitted. 

To  give  tome  colour  to  this  oopsrauefed 
outrage,  you  say,  that  your  brother  wu  &• 
tract^,  and  that  you  took  him  on  board  o  or- 
der to  put  him  under  confinement,  Adamsf 
that  your  brother  was  distracted,  was  the  phtf 
you  carried  him  to,  or  the  bands  into  whin 
you  committed  him,  or  the  treatment  wbid  bj 
met  with  from  them  before  he  wasgotabow 
the  barge,  at  all  proper  for  his  case,  or  fit  for  i 
brother  to  think  of? 

You  called  Mrs.  Getbins  to  prove,  that  Wi- 
bony  was  to  have  had  51,  a  month  for  lookiaf 
after  him  at  her  house.  She  remeioben  noW 
of  Mahony.  But,  bad  that  been  pniTed,  c0b^ 
it  at  all  avail  you  to  say,  that  for  ^"^ 
before  the  murder  was  commiucd,youiBl««W 
to  have  confined  him  under  the  care  of  lb< 
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wcvy  uuo  who  BOW  appetn  to  hare  mttrdered 
laim? 

Indeed,  yon  have  denied  all  concern  in  the 
SDurder,  or  the  least  knowledge  of  it.  But  it 
tamtb  been  |»roved  by  three  witnesses,  that  you 
'vver^  ia  the  cock-pit  while  the  murder  was 
o^Miiinitting,  and  might  bafe  heard  the  noise 
«usd  strugffle  in  the  <»bbin,  the  cry  of  murder, 
aiiad  your  brother's  dying  groans,  as  well  as 
tiaey  did. 

May,  two  of  them  are  positive,  that  you  stood 
oentinel  at  the  door,  with  a  drawn  cutlas  in 
3roar  band,  while  the  fact  was  committing. 
One  of  them  says  that  you  deli?ered  a  candle 
into  the  cabbiu,  after  the  cry  of  murder  ceased ; 
asid.that  vou,  soonafler,  locked  the  door,  and 
took  the  key  with  you.  And  it  b  agreed  on  all 
hands,  that  when  th^.dpor  was  opened  the  next 
morniog,  your  broUiifgr  was  found  there  mnr- 
dered. 

Those  facts,  with  other  drcnmstances,  are 
strong  and  pregnant  proofs  of  your  concern  in 
tho  murder ;  unless  the  credit  of  the  witnesses 
oould  {^  impeached,  which  you  have  not  at- 
tempted to  do. 

It  was  chaived  as  a  circumstance  against 
yon,  that  afiertne  fact  was  committed,  Mahony 
nnd  Yf  bite  were  sent  ashore  by  you .  This  like- 
wise you  denied.  But  it  came  out  of  the  mouth 
of  a  witness  called  by  yourself,  that  they  went. 
up  ID  the  yawl  by  leave  from  you. 

1  have  notbing  more  to  do,  before  I  proceed 
to  that  which  the  duty  of  my  place  obliges  me 


to,  than  to  exhort  yoo  all  to  make  your  peace 
with  God  by  a  serious  and  hearty  repentance. 
His  mercy  is  infinite,  and  to  that  we  must  leave 
you.    For  the  judgment  of  thb  Court  is, 

*  That  yon,  Saorael  Ooodere,  Matthew  Ma« 
<  bony,  CharlcB  White,  and  Jane  Williams,  ge 

*  from  hence  to  the  prison  from  whence  you 
'  came ;  and  from  thence  you  shall  be  led  to 

*  the  place  of  execution,  where  you  shall  se- 

*  verally  be  hanged  by  the  neck  till  yoo  shall 

*  be  dead.    And  the  Lord  have  mercy  on  your 

*  souls.' 

Then  the  keeper  carried  away  the  prisoners 
to  the  gaol,  to  be  reserved  till  their  execution* 

On  Wednesday  the  15tb  of  April  following, 
the  prisoners  Matthew  Mahony,  Samuel  Good- 
ere,  and  Charles  White,  were  executed  at 
Bristol,  according  to  the  sentence  pronounced 
against  them.  They  all  confessed  the  fscU 
The  body  of  Mahony  is  hung  in  chains  near 
the  place  where  the  horrid  fact  was  committed. 

At  the  same  Court  ChaHes  Bryan,  Edward 
M*Daniel,  and  William  Hammon,  were  in- 
dicted, tried  and  convicted,  for  a  misdemeanor, 
in  forcibly  assisting  and  seizing  sir  John  in  the 
parish  of  St.  Augustine,  in  the  said  city  and 
county,  and  carrying  him  on  board  the  bar^fe 
belonging  to  the  Kuby  man  of  war ;  and  were 
fined  40$,  each,  to  be  imprisoned  for  one  year, 
and  then  each  to  give  security  for  his  good  be* 
haviour  for  one  year  more. 


502.  The  Trial  of  James  Ann£sl£t*  and  Joseph  Reddixo,  at  the 
Sessions*House,  in  the  Old-Bailey,  before  the  Right  Hon. 
George  Heathcote,  esq.  Lord  Mayor  of  the  City  of  London, 
the  Hon.  Mr.  Justice  Patker,  the  Hon,  Mr.  Justice  Wright, 
Sir  John  Strange,  knt.  Recorder^  Mr.  Serjeant  Urlin,  and 
others  of  his  Majesty's  Justices  of  Oyer  and  Terminer  for  the 
City  of  London,  and  Justices  of  Gaol-Delivery  of  Newgate, 
holden  for  the  said  City,  and  County  of  Middlesex,  on  Thurs- 
day, the  15th  of  July,  for  the  Murder  of  Thomas  Egglestone: 
15  George  IL  a.  d.  1742. 


On  Friday,  the  4th  day  of  Jane,  174$,  Mr. 
Aooesley  (beiog  brought  up  by  the  keeper  of 
New  Prison),  and  Joseph  Redding  (having 
aorrendered  himself  to  uke  his  trial,  pursuant 
to  notice  giren  to  the  prosecutor's  solicitor) 
were,  upon  application  to  the  Court,  in  re* 

*  This  is  the  person  that  claimed  the  title 
and  estate  of  the  earl  of  Anglesea ;  and  bad. the 
Trial  in  Ireland,  relating  to  part  of  the  latter, 
in  November,  1743,  and  recovered  it.  Fonner 
Idithn, 


spect  of  the  qualify  claimed  by  Mr.  Au^esley, 
set  within  the  bar. 

Proclamation  being  made  for  silence. 

Clerk  qf  the  Arraigns,  James  Anneslay* 
hold  op  your  hand.  (Which  he  did.)  Joseph 
Redding,  hold  op  your  hand.    (Which  he  did.) 

You  stand  indicted  in  the  county  of  Middle- 
sex, by  the  names  of  Jaines  Annesley,  late  of 
Staines,  in  the  county  of  Middlesex,  laboyrer^ 
and  Joseph  Redding^  late  of  the  same,  hdiourer : 
for  that  you,  not  having  God  before  yoor  eyes, 
b.«t  being  moved  and  seduced  by. d)e  insligatioB 
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of  the  de?i],  ob  this  Ist  day  of  May,  in  the  16th 
year  of  bis  present  majesty's  reign,  with  force 
and  arms  at  the  parish  aforesaid,  in  (he  county 
mforesaid.  In  and  upon  one  Thomas  Etfglestone, 
in  the  peace  of  God,  and  our  said  lord  the  king, 
then  and  there  being,  feloniously,  wilfully, 
and  of  your  roalioe  aforethought,  did  make  an 
assault ;  and  that  you  the  said  James  Annesley, 
with  a  certain  gun  of  the  value  of  5$.  then  and 
there,  being  charged  with  powder  and  leaden 
shot,  which  gun  you  the  said  James  then  and 
there  had,  and  held  in  both  your  hands  to 
and  against  the  said  Thomas  Egglestone,  then 
and  there,  feloniously,  wilfully,  and  of  your 
malice  afbrethodght,  did  discharge  and  shoot 
off;  you  the  said  James  Annesley,  then  and 
there,  well  knowing  the  said  gun  to  hare  been 
charged  as  aforesaid  ;  and  you  the  said  James 
Annesley,  with  the  leaden  shot  aforesaid,  then 
and  there  discharged  and  shot  out  of  the  said 
gun,  by  force  of  the  gun- powder  as  aforesaid, 
him  the  said  Thomas  Egglestone,  in  and  upon 
the  leA  side  of  the  belly  of  the  said  Thomas, 
then  and  there,  feloniously,  wilfully,  and  of 
your  malice  aforethought,  did  strike  and  pe- 
netrate, gi?ing  to  him  the  said  Thomas  Eggle- 
stone then  and  there,  with  tlie  said  leaden  shot 
so  as  aforesaid  discharged  and  shot,  in  and  upon 
the  left  side  of  the  belly  of  the  said  Thomas 
Egglestone  one  mortal  wound,  of  the  breadth 
ofone  inch,  and  of  the  depth  of  four  inches,  of 
which  said  mortal  wound  the  aforesaid  Thomas 
Egglestone  then  and  there  instantly  died ;  and 
4hatyou  the  said  Joseph  Redding,  at  the  time 
of  committing  of  the  felony  and  murder  afore- 
said, feloniously,  wilfully,  and  of  your  malice 
aforethought,  was  present,  aiding,  abetting, 
assisting,  comforting,  and  maintaiumg  the  said 
James  Anneslev  tolctll  and  murder  the  afore- 
said Thomas  Bgfflestone  in  form  aforesaid  i 
and  so  you  the  said  James  Annesley  and  Jo- 
seph Redding,  him  the  afi»resaid  Thomas 
Egglestone  in  manner  and  form  aforesaid,  fe- 
loniously, wilfully,  and  of  your  malice  afore- 
thought, did  kill  and,  murder,  against  the  peace 
of  our  lord  the  king,'bis  cmwn  and  dignity. 

How  sav  you,  James  Annesley,  are  you 
Gmhy  of  this  felony  and  murder  whereof  you 
stand  indicted,  or  Not  Guilty  ? 

Jnneskjf,  My  lord,  1  observe  that  I  am  in- 
.  dieted  bv  tlie  name  of  James  Annesley,  la- 
bourer, toe  lowest  addition  my  enemies  could 
possibly  make  use  of;  hot  though  1  claim  te  be 
earl  of  Anglesea,  and  a  peer  of  this  realm,  1 
submit  to  plead  Not  Guiltv  to  this  indictment, 
and  put  myself  immediately  upon  mv  country, 
conscious  of  mV  own  innocence,  and  impatient 
to  be  scqulttedf  even  of  the  imputation  of  a 
crime  so  unbecommg  the  dignity  I  claim. 

Clerk,  How  say  yon,  Joseph  Redding,  are 
you  Gntltj^  of  this  felony  and  murder  whereof 
you  stand  indicted,  or  Not  Guilty  ? 

Redding.    Not  Guilty. 

Cierk.    Culprit,  how  will  yoa  be  tried  f 

Redding,  By  God  and  inv  country. 

Cierk.  James  Annesley,  Hold  up  your  band, 
Joseph  Redding,  hold   up  your  hand ;  you 


stand  likewise  charged,  upon  thecorsDci'iis. 
qnisition,  by  the  names  of  James  Anoolcy.hii 
of  the  parish  of  Staines,  in  the  county  of  Mil. 
dle«ex,  gent  and  Joseph  Reddiug,  of  the  pviib 
and  county  aforesaid,  yeoman ;  for  that^oi 
the  Ist  day  of  May,  in  the  year  aforesaid,  Gsd 
not  having  before  your  eyes,  but  being  oorei 
and  seduced  by  the  instigation  of  the  dml.nith 
force  and  arms,  at  the  parish  aforesaid,  in  tbe 
county  aforesaid,  in  and  upon  Thomas  Eo^ 
stone,  in  the  peace  of  God,  and  our ssidM 
the  king,  then  iand  there  being,  fekmisad^, 
wilfully,  and  of  your  malice  aforethought,  M 
make  an  assault;  and  that  yoo  the  said Jsno 
Annesley,  a  certain  gun,  of  tbe  value  sf  St. 
then  and  there  charged  with  gunpowder  nd 
small  leaden  shot,  at  and  against  tne  afbreiiii 
Thonias  Egglestone,  felonbosl^,  wiHullj,  ud 
of  your  malice  aforethobght,  diddiscbarieafid 
shoot  off,  and  him  the  said  Thomas  Eg^fiolae 
with  the  said  small  leaden  shot  out  of  tbe  mi 
gun,  by  force  of  the  said  gunpowder  dischargfd 
as  aforesaid,  in  and  upon  the  left  aide  of  the  Mj 
of  him  the  said  Thomas  Egglestone,  nesrtfai 
hip-bone,  then  and  there  felonioiisly,  wilfsl);, 
and  of  your  malice  aforethought  did  strike,  giv- 
ing unto  him  the  said  Thomas  Eg^estooe,  thn 
and  there,  witli  the  small  shot  aforesaid,  sou 
aforesaid  discharged,  in  and  upon  the  said  left 
side  of  .the  belly  of  him  the  said  Thomss  £^ 
stone,  near  the  hip-bone,  one  mortal  wonoid 
the  breadth  of  two  inches,  and  the  depth  often 
inches,  of  which  said  mortal  wound  he  tbe  said 
Thomas  Egglestone  then  and  there  wttanij 
died ;  and  for  that  you  the  said  Joseph  Red- 
ding,  at  the  time  of  the  felony  and  msnjer 
aforesaid,  in  form  aforesaid  done  and  coomit- 
ted,  feloniously,  wilfully,  and  of  yourualiei 
aforethought,  was  present,  aiding,  abetting,  §>• 
sisting,  comforting,  and  maintaining  the  laid 
James  Annesley,  him  the  said  Thomas  Eggle- 
stone, in  form  aforesaid,  to  kill  asd  msrder; 
and  so  you  the  said  James  Annesley  and  Jo- 
seph Redding,  the  said  Thomas  EggTcsiOBe^iB 
manner  and  fbrm  aforesaid,  felooioosly,  wi* 
fully,  and  of  your  malice  aforetbougfat,  didldn 
and  murder,  against  the  peace  of  our  said  hrd 
the  king,  his  crown  and  dignhy. 

How  say  yoU,  James  Annesleyt  are  f« 
Guilty  of  this  felony  and-  murder,  or  ti^ 
GuiNy  ?^Anne$iey,  Not  Guilty. 

Clerk.    Culprit,  how  will  you  be  tried  ? 

Annesley,    By  God  and  my  couslrV' 

Clerk,  How  say  you,  Joseph  Reddiog,  an 
you  Guilty  of  the  said  felony  and  roofdcT)  ff 
Not  Guilty  f ^Redding,  Not  GuiHy. 

Clerk.   Culprit,  how  will  yoo  be  tried? 

Redding.  By  God  and  my  country. 

Clerk.  James  Annesley,  bold  up  y*""*]!?}; 
You  stand  also  indicted  in  the  coontj  of  »■• 
dieses,  by  the  name  of  James  ^>>°^»  ^ 
the  parish  of  Staines,  in  the  county  of  «»*• 
sex,  labourer;  fur  that  you,  notregardiogfbc 
lalwsimd  statutes  of  this  realm,  ihw  tbe|w 
and  penalties  therein  contained,  after  tbe  fint 
day  o  fJune,  1733,  to  wit,  tbe  first dajrofMi;* 
in  the  i5th  year  of  tfaa  reign  of  ear  loiaep 
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w^Oeorge  tbe  second,  now  king  of  Grctt  Bri- 
UDy  Sec.  with  foroe  ami  arms  at  the  parish 
foresaid,  in  the  county  aforesaid,  with  «  oer- 
aiD  gran  loaded  with  gunpowder  and  leaden 
hot,  which  you  in  both  your  hands,  then  and 
here  had  and  held,  wilfully,  ilialiciouslv  and 
eloDiously,  did  shoot  at  one  Thomas  Bggle- 
ttooe,  agamst  tbe  foran  of  tbe  st^tnte  in  such 
rase  made  and  pro? ided,  and  against  the  peace 
>f  our  lord  the  king,  his  crown  and  dignity. 

How  say  you,  James  Annesley,  are  you 
Quilty  of  this  felony  whereof  you  stand  imlict- 
hI,  or  Not  Guilty  ?-~Anne$Uy,  Not  Guilty. 

Clerk,  Culprit,  how  will  you  be  tried? 

AnncMley.  By  God  and  my  country. 

Clerk,    God  send  you  a  good  doi? erance. 

The  defendants  being  thus  arraigned,  tbe 
(Court  timught  the  day  too  far  spent  to  proceed 
to  m  trial  of  so  much  expectation,  and  therefore 
ordered  it  to  come  on  the  next  morning ;  but 
llie  counsel  for  tbe  prosecutor  alleging  they 
ooald  not  attend  the  next  day,  and  desiring  to 
put  off  the  trial  to  this  present  sessioos,  tbe 
Court  were  pleased  to  indulge  themi  upon  their 
consentioflr  that  the  defendanta  should  be  ad- 
mitted to  bail. 

Whereupon  Mr.  Annesley  was  ordered  to 
frive  four  sureties  in  250^  each,  and  Joseph 
lledding  four  in  50/.  each ;  and  this  being  done 
in  Court,  they  were  both  immediately  set  at 
liberty. 

On  Wednesday,  tbe  14th  day  of  July,  1749, 
the  prosecutor's  counsel  mom,  that  the  trial 
might  come  on  the  next  day,  which,  by  con- 
sent of  the  defendant's  solicitor,  was  ordered 
mcoordingly ;  notwithsUnding  which,  the  next 
day,  when  the  two  defendants  bad  surrendered 
IbemseWes,  and  were  ready  with  their  wit- 
ncases,  the  protecntor  roored  to  put  the  trial  off 
for  another  day ;  but  not  alleging  any  sniR- 
cient  reason  for  the  delay,  the  Court  were 
pleased  to  direct  the  trial  to  go  on. 

Accordingly  the  defendants  were  wain  ar- 
raigned, and  pleaded  as  at  the  last  sessions,  and 
there  being  no  challenges  to  the  jury, 

Tbe  following  gentfemen  were  impannelled 


JosT. 


Walter  Lee, 
John  Dcsehampa, 
John  Reynokla, 
Vim.  Uwis, 
Francis  Rawlins» 
John  Sandwich, 


Robert  Harrop, 
Wm.  Duck, 
Wm.  Boucher, 
Edmund  Stowell, 
Tho.  Whitehead, 
Francis  Tredgold. 


Crier,  If  any  one  can  inform  my  lords  the 
king's  justices,  &c. 

Clerk.  James  Annesley,  hoM  up  your  band. 

Joseph  Redding,  hold  op  your  band. 

You  of  the  jury,  look  upon  the  prisoners, 
and  hearken  to  their  charge. 

They  stand  indicted  by  tbe  names  of  James 
Aoncslev,  late  of  Staines,  in  the  county  of  Mid- 
dlesex, nboure r,  and  Joseph  Redding  of  the 
same,  labourer;  for  that  thejr,  Ace.  (as  in  tbe 
indtctnents),  and  upon  thcie  indidAiaits  they 


hare  been  arraigned,  and  thereunto  plcfaded 
Not  Guilty,  and  for  their  trial  hare  put  them- 
selves  upon  thehr  eoomry,  which  country  you 
are :  your  charge  is  to  enquire,  &c. 

Mr.  Brown,  My  lord,  and  you  gentlemcpi 
of  the  jury,  this  is  an  indictment  for  murder. 
The  ipdictmedt  seto  forth  that  James  Aonealey 
and  Joseph  Redding  did  make  an  assault  if  itii 
a  gun  on  the  body  of  one  Thomas  Egglestone; 
and  that  tbe  prisoner  Annesley  did  dischaige 
the  said  gun  against  tbe  leil  aide  of  the  said 
Thomas  Egylestone,  and  did  make  a  wound 
on  the  left  side  of  the  belly  of  the  said  Thomas 
JBgglestone,  of  which  he  instantly  died ;  and 
that  tbe  said  Joseph  Redding  was  aiding  and 
assisting  the  said  James  Annesley  to  murder 
the  said  Thomas  Egglestone.  Gentlemen,  if 
we  pro? a  our  charge,  1  hope  you  will  find  tbe 
prisoners  Guilty. 

Serj.  Gapper.  Gentlemen,  tbe  prisoners 
stand  indicted  for  the  murder  of  Thomas  Eg- 
glestone ;  James  Annesley  was  the  person  who 
killed  the  said  Thomas  Egglestone,  and  Joseph 
Redding  he  was  aiding,  abetting  and  assisting 
in  the  n^urder,  and  so  they  are  both  guilty  of 
fetony  and  murder.  And,  gentlemen,  there  is 
an  act  of  parliament  made  in  the  9th  year  of 
his  late  majesty  king  George  1,  that  tf  any 
peraon  does  wilfully  shoot  at  another,  it  is  fe- 
lony without  ben«mt  of  clergy.  Gentlemen, 
the  case  is  thus :  On  Saturday  the  first  of  May, 
Thomas  Egglestone,  the  deceased,  and  his  son 
were  going  to  fish,  at  a  place  called  the  Moor, 
near  Stainea;  they  had  a  casting- net,  and 
there  was  a  string  which  belongs  to  the  net, 
and  this  string  was  about  the  deceased's  right 
arm:  they  were  fishing  in  a  meadow  belong- 
ing to  one  Sylvester ;  and  as  they  were  fishing 
towards  the  north  of  the  endosnre,  the  de- 
ceaaed,  seeing  the  prisoners,  stopped,  and  went 
back  again;  and  as  they  were  goinsr  bade 
again,  instantly  came  up  tbe  prisoner,  Joaeph 
Redding,  and  seised  the  deceased  by  the 
shoulder,  and  demanded  the  net ;  but  the  de- 
ceaaed  cast  the  net  into  the  river,  which  waa 
on  his  right  hand ;  tlien  came  op  the  other 
priaoner,  Annesley,  with  a  gun  in  bis  hand, 
and  awore  at  the  deceaaed,  and  aaid.  Damn 
you,  surrender,  or  yon  are  a  dead  man :  ha 
pointed  the  gun  immediately  towards  hia  side, 
before  a  word  of  reply,  and  shot  him;  the 
force  of  the  powder  dro? e  the  shot  and  some  of 
the  deceaaeo's  coat  into  hiabodv;  hedapped 
hia  hand  to  hia  aide,  and  aaid,  You  roffue^ 
what  ha?e  yon  done  ?  dropped  down,  and  died 
immediately :  then  John  Egglestone,  the  son, 
took  a  knife  out  of  his  pocket  to  cut  tbe  string 
of  the  net ;  upon  which  the  prisoner  Annesley 
turned  the  butt  end  of  the  gun,  and  said  to  him. 
Yon  rogue.  1  will  knock  your  head  off;  to 
avoid  which  young  Egglestone  jumped  into 
the  water,  breast- high,  and  cut  the  strii«  of 
the  net,  and  dragged  it  to  the  other  aide  of^tho 
water,  and  cried  oiit  his  father  was  murdered. 
Tliere  were  three  persona,  Fisher,  Betteaworth 
and  Bowles,  who  could  see  what  waa  done; 
1 
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they  were  oa  the  alber  nde  of  the  river,  about 
tdQ  yards  from  the  filaee  where  the  aocideiit 
happened;   they  heard  a  goo  tired,  and  the 
yooog  mao  ery  ont  that  his  father  was  killed ; 
and  wheo  they  came  to  the  river-side,  he  had 
dragged  the  net  oot  of  the  river ;  upon  this 
they  crossed  over,  and  found  the  man  dead,  or 
so  liad  that  he  could  not  lire,  and  thereupon 
directed  the  son  to  go  and  fetch  Mr.  Cole,  a 
surgeon  at  Staines :    he  went  scoordingly  to 
Mr.  Cole,  and  desired  him  to  come  along  with 
him,  for  his  father  was  shot,  and  he  bdieved 
he  was  dead.    Why,  says  Mr.  Cole,  if  he  im 
dead,  it  does  not  signify  my  coming ;  1  can  do 
fahn  no  good :  so  tnen  the  young  man  went  to 
Mr.  Rossel,  a  constable  at  Staines.     But  1 
should  tell  you,  gentlemen,  that  as  soon  as  the 
prisoners   saw  these  three  persons,  Fisher, 
Bettesworth  and  Bowles,  coming  towards  the 
river,  they  ran  away.    Afterwards  Rossel,  the 
constable,  aad  some  other  persons  coming  up, 
they  thought  proper  to  pursue  the  murderers: 
accordingly  they  went  to  a  farm-house,  where 
Annesley  and    Redding  used   sometimes  to 
lodge,  sod  there  tbev  found  Annesley,  and  ap- 
prehended him,  and  sent  him  to  the  round- 
house at  Staines:    Redding  oould   never  be 
Ibund ;  but  be  has  surrendered  himself  since, 
in  order  to  take  his  trial.    The  prisoner  Annes- 
ley was  carried  before  a  justice  of  the  peace,  I 
think  sir  Tboioas  Reynell ;    he  was  carried  to 
Hounslow,  and  from  thence  to  Laleham ;  what 
that  examination  was,  1  cannot  tell.     Tbey 
na^e  application  to  this  younff  man  to  be  fa- 
vourable, and  not  lo  carry  on  the  prosecution : 
says  he.  Gentlemen,  1  will  not  sell  my  father's 
hIcMMl.    This,  gentlemen,  is  the  nature  of  the 
case;    4nd  if  we  prove  our  chaige,  that,  they 
have  been  guilty  of  murder,  gentlemen,  you 
will  find  them  Guilty. 

John  JRggkstone  sworn, 
-Seg.  Gapptr.  Give  an  account  of  what  you 
know  of  this  matter,  and  speak  tbe  truth. 
J-  EggUttone.  Ao't  please  you,  my  lord,  on 

Saturday  the  first  of  May 

.  Seri.  Gappcr,  Speak  slow  and  deliberately, 
l^at  the  Court  and* the  jury  may  hear  you. 

X  SggUitone.  An't  please  you,  my  lord,  on 
Saturday  the  first  of  May  last,  I  and  my  father 
Wiere  gom^  up  Suines  river,  to  catch  a  dish  of 
fish  in  Stainss  moor,  in  the  parish  of  Staines, 
with  a  casting-net ;  we  fished  all  tbe  way  up, 
till  we  came  to  this  ground. 

Seij.  Goppsr.  In  whose  possession  was  the 
ground? 

.  J.  Egglettime.  It  was  one  Mr.  Samuel  Syl- 
.vester*s  meadow;  we.  were  turning  \mk 
again,  an't  please  you,  my  lord,  in  order  to  go 
home ;  my  father,  he  carried  the  net  upon  bis 
arm,  and  the  string  wss  fastened  to  his  arm. 

Serj.  Gapper.  Well,  as  you  were  oomiqg 
hack  from  fisbiog,  what  happened  then  ? 

J.  Egglestone.  By  thst  time  we  had  got 
iialf-way  in  tbe  meadow,  we  saw  Joseph  Red- 
ding  and  Mr.  Annesley  running,  and  Joseph 
Beddmg  out-run  Mr.  Annesley,  and  came  up 
tomy&th^fint. 
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Sen.  Gnspper.  When  they 

was  the  first  thing  they  did  f 

J.  EggluUme.  Redding  took  my  fttber  W 
the  collar,  and  demanded  &e  net,  and  be  k. 
fused  to  deliver  the  net. 

Court,  Did  you  see  him  take  bin  bjtk 
collar?— J.  EggUtUme.  Yes,  my  lord. 

Seij.  Gapper.  What  became  cST  the  net  alb- 
wards? 

J.  EggUitont,  My  father  threwit  iateih 
river.  ^ 

Seij.  Gapper,  How  far  were  you  freo  tk 
river  then? 

/•  Eggiettmie,  I  was  about  two  yards  fi« 
tbe  rivec  After  tbe  net  was  thrown  iiHa  ^ 
river,  Annesley  came  up  with  his  eoa,  ad 
swore,  God  damn  your  blood,  deliver  joor  oi 
or  you  are  a  dead  man ;  and  be  fired  offbdw 
he  received  any  answer  fifom  my  fttber. 

Serj.  Gapper,  In  whatmssmer  did  Aaocsiey 
hold  bis  gun  P 

J.  EggUitone,  In  this  manner.  [Poiima^ 
the  gun  straight  forward,  holdmg  it  Am 
breast-high',  stoopiiu^  a  little.] 

Serj.  Gapper.  .  How  near  was  tbe  gfn  r 
your  father  when  he  fired  it  ? 

J.  Egglettone,  It  was  dose  to  my  fatWi 
side ;  he  put  the  ^un  between  Reddiajfiodsf 
father,  and  shot  directly  into  his  left  side,  bet 
(holding  his  hand  to  his  hip)  he  had  a  jibs 
button  there,  which  was  bruised  to  pioa; 
then  my  father  said.  Yon  rogue,  what  ban 
you  done?  I  am  a  dead  man;  and  drpfipeti 
immediately. 

Seij.  Gapper.  What  dki  Annesley  ssj  be- 
fore he  fired  ? 

J.  Egglestone.  He  swore,  if  he  did  aotik- 
liver  the  net,  he  was  m  dead  man ;  aod  dn 
fired  imm'ediately. 

Serj.  Gapper,  What  did  yon  do  after 701 
heard  your  father  say  he  was  m  deed  miD  ? 

J.  iigglatone.  I  took  a  knife  oat  of  oj 
pocket  to  cut  tbe  string  of  the  net :  and  Aue* 
ley  said,  You  rogue,  1  will  knock  out  jm 
brains  tooi  and  held  up  the  butt  end  ofiis 
gun ;  n(Km  that  I  jumped  into  the  fltre8iD,a^ 
cut  the  string,  and  drew  the  net  over  to  v 
other  side  of  the  river :  then  says  Aiuieit^. 
The  roffue  has  got  the.net,  let  us  go  m  tbe 
other  side  after  him. 

Serj.  Gapper.  Who  did  you  see  wbts  joi 
came  on  the  other  side  of  the  river  ? 

J.  £ggle$ione.  I  saw  John  Betteiew. 
John  Fisher,  and  John  Bowles ;  snd  wbes  Ab- 
nesley  and  Redding  saw  these  three  meOi  tfa^ 
ran  away  directly. 

Serj.  Gapper.  How  near  were  Bdtow«*j 
Fisher  and  Bowles  to  you,  befiMre  Anoedej  w 
Redding  ran  away. 

/.  EggUitone.  As  soon  as  I  got  on  tbe  other 
side  of  the  river,  they  saw  these  tbr«  ■« 
coming,  and  then  they  ran  away.;  sod  BeOtf- 
worth,  Fisher,  and  Bowles,  came  througtw 
river  to  the  side  where  my  father  lajr  de»; 
Ibey  came  from  one  side  to  the  other. 

Sen.  Gapper.  What  did  you  do  theof 

J.SggUUime.  TheybidmegetsiOige«>' 
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»  I  "went  to  one  Cbarki  Cole,  a  surgeon  at 
kaines. 

Serf.  Oapper.  Wben  yoa  came  to  StaiDes, 
id  you  meet  with  Cole  f   . 

JZ  JEgglutone.  Yes ;  and  I  told  him  my 
Uber  was  shot,  and  I  believed  be  was  dead,  or 
yin^;  but  he  never  came  near  my  fbther; 
len  I  went  to  Rnssel  the  constable,  and  be 
>ok  flome  townsmen  with  him,  and  went  to  old 
Ir.  Bedding's  boose  at  Yeoveney  Arm,  to 
earch  for  the  man  that  killed  my  Jather ;  we 
«Bet  the  house  all  round,  and  found  James  An- 
leslejr  hid  up  in  a  comer.  « 

Serj.  Gapper,  How  long  were  you  there 
«fbre  he  was  found? 

J.  JBgglatone,  I  was  there  about  a  quarter  of 
m  hour,  or  a  little  more. 
Serf.  Gapper.  Were  you  present  then? 
J.  Eg£le$t€me.  Yes,  I  was  there  all  the  time : 
tben,  anu  please  you,  my  lord,  they  pulled  him 
Jown. 
fieity  Gapper.  Where  was  he  hid  P 
J,  JEgglettone.  He  was  hid  in  a^lace  which 
is  five  or  six  foot  fix>m  the  ground,  where  tbey 
pat  old  iron,  and  any  sort  of  lumber :    it  is  a 
boarded  place  or  room  ofer  the  wash-house; 
a  place  wiiere  the  woman  makes  medfcines  for 
sore  eyes. 

Comrt,  Was  fbere  a  chimney  in  it  P 
J.  EggUttane.  I  do  not  know. 
8erj.  Gapper.    Was  be  standing  up  or  lying 
dowD ;  or  how  was  he,  when  be  was  found  P 

J.  Eggteslone.  I  do  not  know ;  for  1  did  not 
see  him  till  lie  was  palled  down :  be  was  car- 
ried in  a  cbair  into  the  yard,  and  sat  there 
about  a  quarter  of  an  hour,  and  then  was  put 
into  the  cart  that  brought  up  my  father,  and 
was  carried  to  the  round-boi|8e  at  Stoioes. 

Seij.  Gapper.  This  b  all  you  know ;  is  it 
not? 

J.  Eggkttone.  An't  please  you,  my  lord,  I 
can  tell  you  a  great  deal  more. 

Serj.  Gapper.  Who  polled  him  down  ? 
J.  EggUitone.  I  do  not  know. 
Seij.  Gapper.   Was  this  wound  the  occasion 
of  your  father's  death  P 

J.  EggUstane.    Yes,  it  was. 
Serj.  Gapper,    Go  on ;  you  say  you  hare 
other  things  to  say. 

J.  Egglatime,  He  lay  in  the  ronnd-honse  all 
oigbt ;  the  next  day  Annesley,  the  prisoner, 
and  I  went  in  a  cart  to  a  justice  at  Hounilow  \ 
mod  there  was  one  Mac  Kercher  there,  who 
said  to  me-— ^  ; 

Court.  What  Mae  Kercher  said  is  no  eri- 
dence  against  the  prisoners. 

Serj.  Gapper.    We  will  let  this  alone  a  little. 
Court.    Can  you  prove  he  was  any  ways 
employed  as  an  agent  by  the  prisoner? 
Seq.  Gapper.    I  beiiere  we  can. 
l^oreman  of'ihe  Jury,  My  lord,  please  to  ask 
him,  whether  (here  was  no  quaml,  biistle,  or 
struggling,  between  Annesl^,  Redding,  and 
£s;gle8tone,  before  the  gun  went  off*. 

f.  EggUitone.  There  was  tip  quarrel  or  jost- 
ling ;  my  father  nerer  gave  him  an  ill  word. 
Court.  Did  your  father  make  no  resistooce  ? 


/.  Eggtetiane.  No,  no  renstance  at  all. 

Q.  Was  there  no  jostling,  nor  any  thing  else 

ssedP 

/.  Egglestone.  Yes:  Redding  took  my  fa» 
ther  by  the  collar,  and  Annesley  came  up  in 
the  mean  time. 

Court.  What  happened  between  your  father 
and  Redding  before  Aoneslev  canoe  up? 

/.  Egglestone.  He  demanded  his  net. 

(hurt.  I  thought  you  said  there  was  soine 
jostling? 

J.  Eggkitone.  No  other  jostling  than  laySnf 
his  hand  unon  my  father's  collar ;  but  my  fa- 
ther never  laid  his  band  upon  him. 

Mr.  Bromn.  Bow  near  were  yon  when 
Redding  laid  his  hand  upon  your  father? 

J.  EMleUone.  About  a  yard  and  an  half  oC 

Mr.  Brown,  You  say  he  shot  off  the  sun ;  I 
askyou  what  you  mean  by  sbootlngoff the gunf 

Jf.  Eggleitone,  Why  he  fired  the  gun  to 
shoot  my  Ather. 

Mr.  Sromn,  What  do  you  mean  by  sbootiog 
off  the  gun? 

J.  Efglatone.  He  came  up  directly,  as  If  he 
was  going  to  shoot  a  dog. 

Mr.  Brown.  Did  you  see  him  draw  the  trig- 
ger of  the  gun  ? 

J.  Eegl^oue*    No,  I  did  not. 

Mr.  Brown.  Was  the  gun  cocked  before  he 
came  up  ?— J.  Eggleitone.    I  do  not  know. 

Q,    bid  not  you  say  that  it  was  ? 

X  Efglettone.    I  do  not  know  that  I  dkL 

Mr.  Brown.  Pray,  was  any  body  preaent  at 
the  time  ? 

J.  Eggleitone.  There  was  nobody  near  but 
Betteswortb,  Fisher,  and  Bowles.;  nor  nobody 
came  up. 

Mr.  brown.  Did  the  prisoner  offer  you  any 
money? 

J.  Eggleitone.  Yes,  he  offered  to  settle  501. 
a- year  on  roe. 

Mr.  Brown.    Where  waa  ibis  P 

J.  Eggleitone.  When  I  was  at  Laleham, 
the  next  day  after  my  father's  death. 

Seij.  Gapper.    How  came  you  there  ? 

J.  Eggleitone.  We  went  to  a  justice's  at 
Brentford ;  but  he  not  being  at  home,  we  put 
up  at  the  Red  lion  there  ;  and  while  we  wf  re 
there,  sir  Thomas  Reynell  came  in,  and  order- 
ed us  to  go  to  Lalebam  ;  accordingly  we  went 
to  one  Mr.  Lee's,  into  a  little  room,  and  there 
was  Jack  Lane,  Mrs.  Chester,  and  the  prisoner: 
young  John  Lane  offered  me  100/.  a-year ;  but 
the  prisoner  said  he  conld  not  settle  100/.  a-year 
upon  me,  for  he  had  more  to  do  for ;  but  he  said 
he  would  settle  501.  a- vear  on  me.  This  wai| 
aaid  in  the  presence  of  the  prisoner. 

Mr.  l^rown.  Did  he  mention  what  betw^vld 
gi^ryou  50/.  a- year  for? 

J.  Eggleitone.  '  Because  I  should  npt  e^fPf 
in  as  an  evidence  aininst  him.  ^ 

Serj.  Gapper.  What  is  the  reMoayou  d|4 
no|t  comply  with  this  offer  ? 

*  J.  EggleH'one.  I  told  them,  I  wpnU  not' sell 
my.  father's  blood  at  any  rate.  £Thecou|if«l 
for  (he  prosecutor  having  done  wuh  ^Vi  wit* 
ufSfy  he  was  cross-examined  as  follows.] 
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Q.  Prayi  in  wbal  manner  did  Mr.  Annetley, 
Redding,  and  your  father  stand,  when  fthia  ac- 
cident happened  ? 

J.  EggkUimt.  Reddinff  stood  between  An- 
ne sley  and  my  father,  and  had  him  hold  by  the 
collar. 

Q.  Do  yoQ  know  William  Duffel,  and  had 
not  you  some  talk  with  him  about  the  manner 
of  your  father's  death  ? 

J.  Egglestone.  No,  I  nerer  saw  him,  nor 
had  any  ulk  with  him. 

Q.  Had  vou  any  conversation  with  one  John 
Balton  at  Laleham,  where  you  say  yoa  were 
offered  that  money  ? 

/.  Eggleslone.  I  came  put  of  the  room  to 
ask  him,  whether  I  should  take  the  money  or 
not ;  for  he  said  I  had, better  take  the  money, 
^nd  not  hang  the  man. 

Q.  Then  ^oa  said  nothing  at  that  time  about 
the  manner  m  which  your  father  was  killed  ? 

J.  Egelestone,  No,  Sir. 

Q.  You  say  you  stood  by,  and  saw  Mr. 
Annesley  point  the  gun  to  your  father :  did  you 
■ee  him  cock  the  gun  ? 

J.  Egglettone,  I  did  not  see  him  cock  it ; 
the  guD  was  cocked  when  he  came  up  to  my 
lather.  ^        ^ 

Q,  DoyouknowooeGiffard? 

J.  Eeglettone,  Yes. 

Q.  When  did  you  come  to  be  first  acquainted 
with  him ;  before  or  since  your  father's  death  ? 

J.  Egfleitone.  After  mj^  father  was  killed. 

Q.  Did  not  you  meet  with  him  at  Staiues? 

J.  ^giatone.  Yes,  I  belie? e  I  did. 

Q.  Did  you  e?er  see  him  there  before  ? 

J.  Eegkitone.  No,  ne?er. 

Q.  Did  you  give  him  any  orders  or  authority 
to  prosecute  upon  the  account  of  your  father's 
death  P-^.  EggleHone.  No. 

Q.  Do  you  know  one  Williams? 

J.  Eggkstme.  Yes. 

Q.  Where  does  be  live? 

J.  JSgglestane.  He  keeps  the  White  Horse 
in  Piccadilly. 

Q.  How  did  you  come  acquainted  with  him  ? 

J.  Egglatone,  He  came  to  Staines,  and  sent 
lor  me. 

Q.  What  did  he  want  with  you,  when  he 
Mntforyou? 

/.  EggUitone,  I  don't  know ;  I  went  to  live 
with  him  as  a  servant 

Q.  What  business  were  yoa  of,  when  your 
fttherdied?  ^  ^ 

/.  Eggk9t(mt,  I  worked  with  my  lather  as  a 
carpenter. 

Q.  If  vou  were  brought  up  a  carpenter,  how 
came  WlUiams  to  find  you  out  for  a  servant  ? 

J.  Egglutone.  I  can't  tsH. 

Q.  How  long  have  you  lived  with  him  ? 

J.  EggUiUme.  Ever  since  my  fiuber*s  death, 
and  1  live  with  him  now. 

Q.  Have  you  not  seen  my  h>rd  Angiesea  at 
WUliams'sr 

[Here  the  Coart  interposed,  and  said  the 
Question  was  unptoper.] 

Q.  You  say  yoa  are  Williams's  servant ; 
baiv^  yoo  not  £aed  with  bim  at  his  table  ? 


J.  Egglettone.  Yes. 

Q,  Do  vou  dine  at  his  table  now  ? 

/.  EggUstone.  No,  I  am  his  servant 

Q.  Do  you  kaowtho  reason  why  yoa  i« 
sent  from'diuiog  at  bis  table  to  draw  iMer? 

J.  Egglestone.  No,  Sir. 

Q.  Do  vou  know  one  Paul  Keating? 

J.  Egglestone.  Yes. 

Q.  Do  you  know  any  thing  of  a  note  be 
drew  for  you  at  the  Oxford  arms  ? 

J.  Eggle$Ume»  He  did  draw  sometbing  of  a 
note,  but  I  tore  it 

Q.  What  made  you  tear  the  note  ? 

J.  Egglatone,  Because  I  did  not  lib  Its 
proceedings. 

Q,  What  were  the  proceedings  that  joodij 
not  like? 

J.  Eggletione.  I  do  not  know  ;  I  did  wt 
anderstand  them. 

Q,  Why,  did  not  you  read  the  note  beToit 
you  tore  it  ?-^/.  Egglestone,  Ko,  I  did  not 

Q,  How  came  the  note  to  be  wrote?  IM 
he  say  nothing  to  you  about  writing  of  a  sole 
before  be  wrote  it? 

J,  EggUitone.  Nothing  at  all;  btttlled^ 
sired  me  to  copy  it. 

Q.  What  did  be  sav  to  yoa  wben  be  desred 
you  to  copv  the  note  r 

J.  Egqtaione,  Nothing;  it  lay  npoo  the 
table,  and  1  tore  it 

Q,  What  did  you  tear  it  for,  if  yon  bad  uk 
read  it  ? 

/.  Egglettone,  Because  it  was  about  tfaisgi 
that  1  did  not  know  what  they  were. 

Q.  Did  not  he  desire  you  to  copy  the  note? 

J.  Egglestone  Yes. 

Q.  What  did  he  say  then? 

J.  Egglestone.  I  cannot  tell  what  he  aid. 

Q.  Were  you  ever  at  New-prison  to  see  Mr. 
Annesley  ? — /.  Egglestone.  Yes. 

Q.  W  hat  did  you  go  for  ? 

J,  Egglestone,  I  cannot  tell. 

Q,  1  ask  you  what  you  went  for  ? 

J.  Egglestone,  I  went  for  my  own  fkaej. 

Q,  Did  you  not  send  up  word  to  binii  ym 
were  sure  he  would  be  glad  to  see  you  ? 

J.  Egglestone,  1  believe  I  might 

Q.  What  was  the  reason  for  wbicb  jot 
thought  Mr.  Annesley  would  be  glad  to  seejeaf 

J.Egglestone.  1  cannot  tell ;  I  was  williif 
to  see  him. 

Q.  Did  you  never,  in  speaking  of  jw 
father's  death,  say  that  it  was  done  acdda- 
tally? 

J.  Egglestone,  I  do  not  know  that  1  did. 

Q.  Did  you  never  sav  to  Keating,  tfait  jh 
were  to  have  ftOOl.  or  bad  a  promise,  or  tM 
you  were  to  have  security,  and  from  wboo-' 

/.  Egglestone.  No,  Sir,  I  never  did. 

Q.  Did  you  ^ive  the  same  account,  vituR* 
spect  to  the  holding  of  the  gnn,  as  voa  do  oo«, 
before  the  coroner's  inquest,  and  before  oe 
justice  ?— J.  Egglestone,  Yes,  I  am  sure!  iW. 

Q.  Did  not  you  give  two  accounts  beftrew* 
coroner's  inquest ;  part  at  one  time,  aod  wait 
out,  and  the  remainder  when  yoa  came  a 
agam  ?— /.  Egglestone,  No. 
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Q.  Did  yoa  never  tay  tbal  the  batt  end  of 
tlie  iftiQ  was  up  to  his  shoulder,  aud  the  muzzle 
|>oiDted  downward  f 

J.  Bg^kttone,  No,  I  did  not. 

Q.  Did  you  never  say  any  thing  to  any  body 
oF  tb«  manner  of  Mr.  Annesiey's  drawing  one 
ofhis  feet  back  ?— J.  Eggkstone,  No,  never. 

Q.  Can  you  tell  which  of  his  tegs  ho  drew 
l»ck? 

.     J.  Egslestone,  No,  I  ci^nnot  tell  which  be 
^rew  back. 

Q.  Did  yoa  never  say  which  f 

X  Eeglestone,  No. 

Q.  To  nobody  ? 

jr.  Eggkstone,  No,  never. 

Ser).  Gapper.  You  said  yoa  went  to.  the 
Oxford  Arms  with  Keating,  and  there  was 
■OBielbiog  talked  of  relating  to  a  note ;  was 
there  any  offer  made  to  you  uiere? 

J.  Eggkstone,  No,  Sir. 

Serj.  Gapper.  You  talked  of  a  paper  that  was 
-fore  ;  do  vou  know  the  contents  of  it  ? 

J,  Eggkstone,  No,  Sir,  I  do  not. 

JiAn  Betiesworth  sworn. 

Seij.  Ganper,  Tell  us  what  vou  know  of  this 
matter,  ana  where  you  were  when  you  heard  a 
gan  fired  on  the  1st  of  May  ? 

Bettesaorth,  Thomto  ^JQgglestone  and  his 
son  were  a- fishing;  I  was  169  yards  some 
odd  inches  from  £•  river,  as  near  as  I  could 
measure. 

Q.  What  ground  was  it  in  ? 

Beitetworth,  They  were  ui  the  groand  called 
.Mr.  Sylvester's  rents. 

Sep.  Gapper.  Are  there  many  hedges  on 
the  side  of  the  river,  where  the  deceased  was  f 

Bettesworth,  There  were  a  pretty  many  wil- 
lows, bnt  any  body  might  see  through  them. 

Serj.  Gapper,  What  did  you  see? 

Bettesworth,  1  saw  Joseph  Redding  and  Mr. 
Annesley  come  over  the  hedge. 

Serj.  Gapper,  What  hedge? 

BettesaHMTth.  The  hed^  that  parted  Mr. 
Sylvester's  ground  from  Mr.  Redding's  ground ; 
i  do  not  know  whether  one  of  them  did  not 
oome  over  the  stile ;  then  they  both  ran  after 
Egglestone  and  his  son ;  young  Redding  came 
upfirst. 

Serj.  Gapper,  Did  he  lay  hold  of  Eggle- 
stone? 

Bettesworth,  Whether  he  laid  his  hand  open, 
his  collar,  or  what,  I  cannot  tell ;  but  the  boy 
ran  away.  ^       . 

Q,  Who  was  it  laid  hold  of  the  shoulder  or 
collar  of  the  deceased  ? 

Bettesworth,  Redding;  I  saw  his  hand  npon 
the  shoulder  or  collar  of  the  deceated*  but  1 
cannot  say  positively  whet|i^  he  had  him  by 
the  shoulder  or  collar. 

Sen.  Gapper,  How  long  was  it  after  that, 
that  Annesley  came  up? 

Bettesworth,  The  boy  was  gone  hot  a  little 
way  from  his  father,  and  when  Mr.  Annesley 
came  op  to  his  father,  be  came  back  a^in. 

Serj.  Gapper,  How  near  was  he  to  his  father' 
when  this  accident  happened  ? 
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Betterwerth,  I  canno^y  how  Qe$r  he  was 
to  his  father,  I  brieve  tw  or  three  yards  off. 
Annesley  and  Redding,  came  up  umost  to- 
gether, but  Annesley  came  up  after  him,  th^ 
gan  went  ofi*  after  he  came  up:  1  saw  th4 
smoke  and  heard  the  fire. 

Serj.  Gapper.  As  yon  were  169  yard^oJBT, 
how  cav)e  yon  to  6ome  ap  ? 

Bettesworth,  The  boy  called  to  as,  and  saul 
his  flither  was  killed. 

Seij.  Gapper,  Who  came  along  with  you  f 

Bettesworth,  JohnBowleSiandJohnFisheri 
We  came  to  the  river  jast  against  theplacs 
where  Mr.  Egglestone  fay,  and  we  could  tiot 
get  over  there  without  beinff  Op  thns  high ; 
(putting  his  hand  to  his  middle)  but  we  went 
over  in  a  shallower  place  a  little  farther. 

Serj.  Gapper,  Were  Annesley  and  Redding 
there  when  you  came  over? 

Bettesworth,  No,  they  ran  away  before  that. 

Serj.  Gapper,  Was  Egglestone  dead  or  alive 
when  yoa  came  ap  ? 

Betiesmorth,  He  was  not  dead,  bnt  he  could 
not  speak.  I  desired  the  boy  to  go  for  a«ar- 
geon,  and  he  went  away  directly. 

Serj.  Gapper,  Who  Oame  first  to  the  river? 

Bettesworth.  1  do  not  know. 

Serj.  Gapper.  Did  you  all  thtee  come  away 
together? 

Bettesworth.  Yes,  I  was  coming  rather  be* 
fore  the  boy  cried  out,  for  I  saW  the  man  drop, 
I  could  not  see  the  boy  for  a  good  wiiile,  for 
he  was  in  the  river,  and  he  cut  tjie  net  ftom 
his  father's  arm,  as  he  says,  I  did  not  see  that ; 
but  T  saw  the  boy  come  cross  the  river,  and 
when  1  came  up,  \  saw  that  the  net  was 
brought  cross  the  river. 

Serj.  Gjapper.  How  did  E^^lestone  lie  ?^ 

Bettesworth.  He  lay  upon  bis  face ;  I  lifted 
up  bis  bead,  he  groaned  pretty  much,  but  he 
could  not  speak :  I  sent  the  boy  for  a  surgeoiff 
but  no  surgeon  caoie. 

Serj.  Gapper,  Wereyeuattbeapprehenduig 
of  the  ^naouex?— Bettesworth,  Yes,  I  was. 

Serj,  Gapper,  What  place  was  it  that  the 
prisoner  was  in  when  he  was  taken  ? 

Bettesworth,  It  was  a  sort  of  a  wash*hoase,  m 
back-bouse:  he  was  in  a  place  where  they 
throw  ap  hoops  and  iron,  and  any  sort  of  oA 
lumber ;  I  saw  him  lie  upon  his  face.  ' 

Serj.  Gapper,  Who  took  him  down? 

Bette^i^orth,  I  do  not  know. 

Sen.  Gapper,  What  did  they  do  with  bioa- 
then  ? 

'  Bettesworth.  They  carried  htm  to  the  Rdund^ 
house  at  Staines. 

Court,  When  yoa  came  to  the  place  wherf 
yoa  say  he  had  hid  himself,  did  he  comf 
dowo  ot  his  own  accord  ? 

Bettesworth.  Yes,  my  lord. 

Mr.  Brown.  When  you  heard  the  gun  ge 
off,  whose  hand  was  it  m  ? 

Bettessportk,  Mr.  Anoesley's. 

Mr.  Brown,  Do  you  know  the  potikios  of 
the  gun  when  it  went  off  ?  ^ 

Bettesworth:  No,  I  do  not. 

Mr.  Broim.  Did  yoo  observe  any  siraggis 
4B 
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between   AonesteyjPtledfdio^^   and   the    de- 
ceased? 

Bettesworth.  No  other  tbau  their  striTiiig  to 
ia^e  the  net  away. 

(2.  Bo  yoa  remember, an v  thing  that  pasted 
ui  the  Round- boose?  Did  the  prisoner  say  i 
any  thing  fbere  P 

Betusworth,   Yes,  the  prisoner  said  he' de- 
aired  to  be  killed  out  of  the  way,  for  being  ac* 
oessary  to  such  an  innocent  man's  death. 
.  Mr.  Brown,  What  did  he  Idl  vou  besides? 

Bettesworth.   He  said  be  would  have  gone  ' 
liome   for  more  m^n,  hat  Joseph  Redding 
would  not  let  him. 

Mr.  Brown,  What  did  he  want  more  men 
for  ?—bettetworth.  To  take  away  the  net. 

Q.  What  answer  did  he  say  Redding  made 
him  to  (hat  ? 

Bettetworth.  I  b«^ieve  it  was,  that  he  said 
we  can  do  it  weU  enough.. 

The  prosecQtor's  ooonsel  haTiiw  done  with 
Ibis  witKess,  he  was  Gross-ezattined  as  fol- 
lews. 

Q.  Did  yon  see  Mr.  Annesley  and  Redding 
before  they  came  up  to  the  dec^Med  f 

Bettumrth.  Yes,  I  did. 

Q.  Did  you  observe  Mr.  Annesley  making 
any  use  of  .his  gun  before  hexsame  ap  t 

BeHuworth,  I  saw  him  offer  to  shoot  at  a 
crow. 

Court,  How  long  was  that  before  this  ae- 
.ddent  happened  ? 

Bettnworth,  I  believe  about  half  an  hour. 

Q.  Was  the  crow  flying  or  sitting  ? 

Bettesworth.  Flying. 

Q.  Did  yon  observe  Whether  he  did  shoot  at 
the  iirow  f^Bettuworlh.  Not  then,  be  did  not. 

Q.  How  far  were  you  off  then  r 

Bettesmtrth,  About  as  far,  I  think,  as  when 
I  saw  the  man  killed. 

Q.  What  was  the  positioD  of  the  gun  when 
3rou  saw  Dim  come  up  running  P 

Belteiworth.  It  was  in  this  manner,  [holds 
it  U  if  the  ^n  was  With  the  muzzle  hanging 
•  little  slanting  to#ar(!s  the  ^und.] 

Hr.  Brown,  You  say  you  saw  Annesley  and 
Bedding  in  the  other  jmnnd  befof  e  they  came 
Into  that  gtound  which  belongs  to  Sylvester—  i 
.what  weite  they  doing  there;  were  they  stand- 
ing* sittibg,  or  what  r 

Meitetworth.  They  were  sitting  or  lying 
toder  the  hedge,  I  canhot  tell  whicb. 

Q.  For  what  purpose  do  you  imagine  they 
%Bfe  sitting  or  lying  there  ? 

Betletworth.  I  cannot  cay  that,  I  may  ima- 

eie  they  came  to  take  the  net  away,  I  cannot 
agine  any  thing  else, 

Q.  Did  you  see  the  boy  go  into  the  river? 
BeUetworth.  Yes,  and  it  Was  just  after  his 
lather  was  shot.  . 

JdknFiMrtwtm. 

Hr.  Brown.  Do  you  know  the  prlioiieYs  at 
the  ^Kf-^Fuker.  I  know  Mr.  Redding. 

(Q.  Do  you  believe  this  to  he  the  person  Who 
was  atong  with  Mr.  Redditig  at  the  time  that 
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Mr.  Bgglestotie  Wall  kIRedf— Look  at  Mr. 
Annesley 's  face,  and  see  whether  that  iitbi 


FUher,  I  see  Mr.  Annesley,  but  I 
say  that  he  is  the  man ;  I  saw  two  mco  bi 
under  the  hedge  a  oonsideraMs  time,  sod  ■* 
a  piece  in  one  of  their  hands. 

Mr.  Bftwn.  In  which  ground  were  thcjf 

Fithtr,  I  believe  in  Mr.  Reddmg's  groooi 

Mr.  Broam.  Jn  what  ground  was  Eg^ 
stbne? 

Fisher,  He  was  in  Sylvester's  jmnnd.  Bct> 
tesworth  called  to  me,  and  said.  There  is  Rea- 
ding running  after  Egglestone,  and  RedlB* 
laid  hold  of  Egglestone,  the  deceased,  wd 
then  came  up  the  other  with  a  piece ;  I  cbom 
say  whether  he  hrached  him  or  no. 

Omrt.  In  what  manner  did  Redding  h; 
hold  of  him  f 

Fisher.  I  cannot  say,  I  was  atsochaih 
tanoe ;  bnt  I  thought  be  laid  bold  of  bs 
shoulder. 

Mr.  Bronm,  Did  Egglestone  make  stij 
from  him  P. 

Fisher,  Yes  ;  for  he  knew  he  was  ootoftbe 
bounds  that  he  ought  to  have  been  fisbingii; 
and  there  was  a  sort  of  a  struggle  to  Uke  awaj 
the  net;  and  |  thought  that  Redding  andtN 
other  person  did  both  snatch  at  the  net,  nl 
then  the  gun  went  off. 

Mr.  Broe;a.  In  whose  hand  was  the  gimf 

Fisher.  Not  in  Reddiog'a  hand,  bitt  in  tbi 
band  of  the  other  person. 

Mr.  Brornn.  Were  not  yon  attentive  at  ^ 
time,  to  see  in  what  manner  be  cankd  tte 
gun? 

Filler.  It  may  be  this  way,  orthis  w8j,l 
cannot  say  whether  he  had  the  gun  agiimt  iiif 
shoulder  or  no. 

Mr.  Brornn.  How  near  was  he  to  tbe  d^ 
ecasedP 

Fisher.  Very  nigh,  1  believe  not  above  tts 
lei^h  of  a  gun. 

&n.  Gapper,  Did  yon  see  John  EgglatMl 
by,  when  you  first  came  up  ? 

tUher.  He  was  near  the  river. 

Mr.  Brown,  Did  you  bear  the  boy  crrmsr 

Fisher.  Yes,  he  said  his  Ihther  waskilW; 
he  saw  me,  and  called  me  by  my  name,  loi 
said,  Mytather  isUlled,  andl  came  dincdj 
cross  the  river« 

Mr.  Brown.  What  th^n  biEj^mie  of  Aoaul^ 
and  the  trther? 

Fuher,  They  ran  away :  we  baDooed  afta 
thekn,  bnt  1  m  hdt  think  th^  trian  wia  ib^ 
though  I  saw  thesmoki*  and  fire  of  the  goB. 

Q.  Wilt)  W^roiVer  the  riverfitst  ? 

'Fisher,  y?e\ifitt  %ll  three  teigeidM  sMi 
I  (SaiittdtttilWfao  wSb  bv^  first, hntl  Mievi 
I  was. 

^,  Whit  wfab  said  to  thh  boy  then  f 

Fisher.  Nothings  l>hly  to|;o  and  gd  ftiv" 
geon. 

Q.  Who  hid  hhn  go? 

Fishir,  Sohiebody  H  I  did  hot  Ibdi^ 
ft  was  fidteswonh,  aud  the  boy  raa  "tnj^ 
cectly. 


FMer*  I  w«ft  examii^,  bot  I  was  nol  pre- 
lent  when  the  other  wiinetief  were  exaniDed. 

Mr.  Brews.  What  distance  wfs  there  kr* 
iween  vou  and  the  deceased  vhen  the  gun 
went  off? 

FMer,  One  hundred  and  sixty*  i^ine  yards. 

Q.  Do  you  include  the  breadth  of  the  rir«r  F 

FUh€r.  Yes,  I  do. 

Cross-examined. 

Q.   You  say  you  tliink  that  both  Redding 
mud  Annesley  snatched  at  the  net  f 
lUher.  I  think  tbey  did. 
Q.  Do  you  think  it  was  possible  for  you  to 
hear  what  passed  between  them  P 
Fiiker,  I  could  not  hear  one  word. 
Q.  1  would  aak  you«  whether  young  Eggle- 
atone,  before  he  was  examined  by  sir  Thomas 
Reynell,  did  not  say  to  you  he  believed  the  gun 
did  <o  off  by  accident  P 

i'ither.  He  said  he  belie? ed  it  was  not  done 
wilfully.  I  was  called  into  a  room  with 
Chester  and  Lane:  he  had  money  offered  him, 
in  my  bearing,  by  John  Lane ;  be  offereil  him 
lOOi.  a  year.— Mr.  Annesley  said,  He  could 
not  giro  bim  100/.  but  he  would  give  him  50/. 
I'er  be  bad  otbers  to  do  for :  then,  said  the  boy, 
I  do  not  care  to  sell  my  father's  blood ;  but  I 
will  do  as  my  Mends  direct  me  i  I  believe  he 
was  in  liquor. 

Q.  What  did*]|FOu  say  to  bim  P 
FitUr.  I  said  your  father  is  dead ;  the 
oioney  will  do  you  good ;  do  not  swear  any 
tbinff  against  him,  ■■  you  think  it  w^  done 
mccid^tallv ;  he  said,  The  money  will  ()o  me 
good  if  I  bad  it;  and  then  said,  I  believe  the 
geotleman  did  not  do  it  wilfully. 

Q.  Had  you  not  some  conversation  together 
after  bis  examination  before  the  justice  P 

Fiiher.  1  asked  him,  af\er  he  was  examined, 
^rhat  he  bad  done;  and  bow  he  could  swear 
•I^UAit  biqs,  when  be  had  said  so  and  ao  to  me ; 
0aid  he,  1  did  not  know  what  I  said. 

a  That  he  did  not  know  wliat  he  said,  to 
whom? 

Fithir^  I  asked  him,  how  he  could  swear 
agsiost  him  when  he  knew  what  heawid  to  roe; 
said  be,  I  do  not  know  any  thing  ^r  the  mfU- 
ter;  bedidnot  remember  wba^  he  iMul^aid  to 
me. 

Q.  Do  y<Mi  )cnow  Vr.  Williams  tba  cVvgf' 
man?— FtfA€r.  Ya^ 

Q.  Did  not  yon  9iake  a  ieQ)mXion  of  ^^ 
to  bim  r 

JiiAff.  Yes;  andlWld  him  vhat  I  now 
say,  )  BsaP  what  passed  .between  ;aa  At  the 
timib^weptbefiwathtjiptjAis  I^foKM. 
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Q.  Who  came  there  afterwards  P 

jFmAct^  Mr.  Sylvester;  he  saw  the  deeeaifed 
yuig  upw  the  ground*  but  be  was  not  th^e 
rh^B  the  murder  was  committed. 

<]•  Were  yQU  in  the  house  when  he  was 
»kenP— ^iber.  No. 

Q.  Wen?  yon  with  him  before  the  jpst^  of 
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beHev^nbi^  the  g'ff^S'^s^  4^  not  do  itwiC 
fully. 

Q.  Repeat  all  that  you  said  to  Mr.  Williams. 

JfW^.  ThfU  the  boy  Hjii  to  me^  Mr. 
Aui^eiley  hi^d  o^rcd  l^im  60/.  a-year,  th^t  tne 
money  would  do  bisn  good  if  he  bad  it,  ^qd 
that  bQ  bjfU^ed  the  gi^itl^man  did  not  do  it 
wilfully. 

Mr.  firotta.  Qi(f  not  he  say  it  was  wilfcilly 
done,  fui  you  weK^gipijQig  along  to  the  juBtic«>  r 

J?iAer.  All  the  w  ho  wen|,  hp  said  b^e  be- 
lieved he  did  it  wilm|lv,  but  after  tl^e  prd(Q^ec 
had  been  talking  witA  bim,  he  said  he  ^lieved 
it  was  not  doA^  lVcilf^lly • 

Ssswe/ SylMSfer  swera. 

Sen.  Qi^f^.  m  JK)^  ^  |ba  de^^^(^d 
after  he  was  dead  P 

Ssflve^er.  Jlf.^  If  J  4^4  of^  t|^e  gipund  thM  I 
rent  neartbf  n?^sidCp  I  tb^k  f^i^uttbepAiddJf 
of  the  groimd. 

Serj.  Oanp^,  po  ypi|  kno^r  hoif  hn  capie 
by  his  death  P 

Sylvester.  I  was  going  up  tfi  }ook  after  aqf 
ground,  to  see  if  there  V^s  any  cattl^  in  it,  or 
any  thing  amiss. — 1  called  at  the  Cock,  an^ 
drpqk  two  pints  of  lioer,  and  when  I  c^me 
withp  two  bandred  yards,  or  .thereabouts,'  ^ 
my  ffround,  I  met  three  men,  who  iold  me  pla 
Egglestone  was  killed ;  1  did  not  believe  it ; 
they  then  pointed  tp  my  ground,  and  ^d. 
There  he  lies;  I  saw  severalpeople  there,  upon 
which  I  thoqght  tbcre  was  something  m^r^ 
than  common,  and  so  I  went  up,  and  saw  Tom 
Egglestone  lie  dead  in  my  ground. 

l^rj.  Gapp4r.  Do  you  know  ^here  the  pri- 
9oner  AnnesleV  was  taken  P 

Sylvester.  He  was  taken  in  a  back  building 
belonging  to  Jtfr.  Redding's  bouse;  I  wai 
searching  the  rooms  myself,  and  heard  thf 
people  say,  Here  he  is  ;  and  I  saw  Mr.  An- 
nesley, who  is  the  gentleman  tbere>  come 
down  out  of  the  pb^oe. 

Mr.  Bromn.  What  sort  pf  a  place  wm  it  hf 
was  found  inP 

Sylvester.  It  wdb  a  pl^ce  to  put  odd  thingjS 
in :  it  was  not  boarded  up  th  ibe  top. 

Q.  Did  he  come  do^n  voluntarily,  or  waf 
he  pulled  downP 

Syhotster.  I  do  n9t  koow  w^etffcr  they  pulled 
him  down,  or  helped  bim  down. 

Mr.  Brown.  Did  you  hear  him  say  any 
thing  at  that  time  P 

Syhaier.  1  did  not  hear  him  say  ani 
T  believe  he  was  in  a  fit,  (er  |if  ti^hled  1 
fell  down  behind  the  door. 

Mr.  Brawn.  Did  yo^  see  him  at  the  Bc^d- 
houseP 

Sylvater.  jNp,  I  did  not,  fqr  I  was  jropp  to 
search  after  the  other  prisoner.  Redding. 

Serj.  Gapper.  Were  you  at  lAlebum  befboe 
tbejusttoe  r— ^/vei/er.  Yes,  1  was. 

Seig.  Capper.  Had  not  the  boy  been  dnnk- 
ing.and  did  he  notalcep  befoxe  he  went  in  u» 
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f|uarterf  of  an  bom*  ^  1 4o  beliere  be  had  been 
in  liquor,  but  be  was  refreshed  afterwards. 

'   Upon  the  crois-ezaiiimatioB, 

Q.  Have  you  not  received  mon^  to  pay  flie 
witnesses  for  attendfngf  here  on  this  cause  the 
last  sessions,  and  from  whom  ? 

Sj/lvetter,  Yes,  Ipaid  some  of  them,  I  think 
it  WAS  by  Mr.  Giffard's  direction,  who  sub- 
poenaed me  up ;  I  asked  him  Ikho  was  to  pay 
me ;  he  said,  I  should  be  paid  half  a  crown  a 
day  for  my  time,  which  was  as  much  as  be 
thought  1  could  earn -at  my  business. 

(2.  What  business  is  this  Gifianl*  of? 

Svluster,  Be  is  a  stranger  to  me. 

Q.  Do  yoo  know  wliom-be  aaid  he  traa  em- 
ployed by  ? 

Syheittr,  Be  aaid  he  was  coDoemed  for  the 
king. 

Q.  Did  yon  send  notice  of  this  accident  lo 
any  body  as  soon  as  the  man  was  killed  ? 

SyheUer.  No.     . 

Q.  Do  yon  know  Mr.  WiUiams  P 

Sflwtter,  Yes,  1  know  him,  but  I  never  was 
b  his  company  upon  this  occasion. 

Q.  What  misiness  does  young  Eggleslone 
Ibllow? 

Sylvester.  I  cannot  say  what  business  he 
foUows,  1  believe  he  draws  beer  now. 

Q.^  I^ow  long  have  you  known  him  P 

l^lvester.  I  have  known  him  five  or  six  years. 

Q.  What  business  was  he  bred  top 

Sylvester.  Sometimes  he  would  be  out  at 
service,  and  sometimes  he  would  be  with  his 
ftther  in  the  business  of  a  Carpenter. 

Q.  Where  does  he  draw  beernowP 

Sylvester,  I  think  it  is  at  Mr.  Williams's,  at 
the  White-Horse,  in  Piccadilly.  But  this  is 
not  the  Williams  I  was  speaking  of  before. 

Q.  Have  you  never  been  in  company  with 
this  gentleman,  and  had  some  conversation 
with  him  about  this  aflkir  ? 

Sylvester.  I  have  been  at  the  gentleman's 
liouse  in  Piccadilly  since  thb  business  has  been 
in  hand,  but  never  before ;  and  |  have  been  in 
company  with  the  ^itleman  there,  but  never 
had  an  V  talk  with  bim  about  this  trial. 

Q.  Was  not  this  WiUiands  down  before  the 
justice  ?"^Sylvester.    I  do  not  know. 

Q,  Did  you  ever  see  him  at  Staines  P 

Sylvester.  I  saw  him  in  the  town  of  Staines, 
I  believe,  about  a  week  after  the  accident  hap- 
pened. 

Q.  Have  you  seen,  the  boy,  Eggleslone, 
there  since  P 

Sylvester.  I  ne^er  saw  him  at  Staines  after- 
wards. 

Q.  What,  be  has  lived  with  Wittiams  ever 
mncef^Sylvester.  I  cannot  tell. 

Q.  I  ask  you  whether  you  have  not  seen 
bim  at  Williams's  bouse  every  time  yon  have 
been  there  P—Sjr/ne«/tfr.  Yes,  I  believe  I  did. 

Scrj.  Gapper  then  said,  they  would  rest  it 
here;  and  having  observed  upon  the  evidence. 


*  He  makes  a  considerable  f 
aezt  trial  but  one.    ForsnerEdH. 


are  in  the 


oonclteded  with  saying,  be  hoped  it  had  fatty 
made  out  the  chaige  against  tke  prinaas; 
that  the  ground  where  the  man  was  kibed 
being  the  property  of  Sylvester,  the  ptiwas 
were  trespassers  by  oomtng  into  it,  aod  there- 
fore answerable  for  the  cooseqoeacea.  TbaA  as 
to  Mr.  Amiesley,  there  was  not  mil  j  kiiplM, 
but  express  malice  proved  upon  hiaa,  for  that 
aOer  he  had  killed  the  father,  be  wsslor  braiiae 
out  the  son's  brains,  only  because  tbey  woald 
not  let  bim  and  the  other  prisoner  raa  away 
with  their  net. 

Court.  Mr.  Annesley,  you  are  iodklcd  in  a 
very  unhappy  Case,  what  have  you  to  aiy  toe 
yourself  P 

Annesley,  My  lord,  I  am  v^y  unable  t» 
make  a  proper  defence,  havkig  by  tbe  craehy 
of  those,  whose  duty  it  was  to  protect  ane,  baea 
deprived  of  the  advantages  of  ao  edncatioo  I 
was  entitled  to  by  my  birth. 

All  I  know  of  the  melancbdj  aecadeat  ia 
(question  is,  that  on  the  unfortunate  day  oscb- 
tioned  in  the  indictment,  I  went  out  witb  my 
gun,  in  company  with  my  innoeeiit  fcllow-pn* 
soner,  to  shoot  sparrows,  as  I  usually  ilid.  As 
we  were  going  alone:,  Mr.  ReddiBg^y  wlio  is 
game-keeper  to  the  lord  of  the  manor,  aaw 
some  people  a-poachiog  wilfaia  the  vwyaityw 
upon  which  he  proposed  to  go  and  aeize  tbor 
nets.  I  followed  him,  the  deceased  tikiew  tbe 
net  into  the  river,  and  the  boy  jumped  id  is 

Eull  it  across,  to  prevent  which  I  stoopeJ  to 
ly  hold  of  one  of  tne  ropes  that  trailed  upon  tbe 
ground,  and  at  th^  same  instant,  tbe  ratal  is* 
strumentl  bad  in-my  other  hand,  baiigingby 
my  side,  went  off  without  my  knowledire,  asid 
to  my  great  grief  as  well  as  surprise.  My  be- 
haviour, immediately  afler  the  arcident,  was,  f 
hope,  inconsistent  with  a  terooer  that  could 
murder  a  man  t  had  nevet  seen  before,  vitfaoat 
one  word  of  provocation. 

Whatever  may  be  the  determinatioB  of  yoor 
lordship  and  the  jury,  great  as  the  misfoitttDes 
of  my  life  have  been,  f  shall  always  ooosider 
this  unfortunate  accident  as  the  greatest  of 
them  all. 

Court.  Mr.  Redding,  what  have  yon  to  saj 
for  vourselfp 

,  Aedding.  My  lord,  I  am  g^ame- keeper  lo  nr 
John  Dolben,  lord  of  tbe  manor  of  Yeoveoer. 
On  the  first  of  May  last,  in  the  aftenoeo,  Bb*. 
Annesley  and  I  went  out  a- walking ;  we  aaw  a 
crow,  and  Mr.  Annesley  made  an  offer  to  shoot 
at  her,  but  1  called  to  bim  not  to  fire,  for  that 
she  was  too  far  off:  Soon  atler  I  saw  Bggle^ 
stone  and  his  son  fishing  with  a  castiiig-Bet, 
upon  which  J  said  to  Mr.  Anueslej,  1  would 
go  and  endeavour  to  take  their  net  away,  as  it 
was  my  duty  to  do ;  accordingly  I  went  op  ta 
the  deceased,  and  demanded  tbe  net,  wbicb  be 
refused  to  deliver  to  me,  and  threw  it  iota  the 
river,  one  end  of  tbe  strin^p  being  about  hiaarv  ; 
I  then  laid  hold  of  the  string,  aod  pulled,  wbibt 
the  boy  endeavoured  to  draw  it  cross  tbe  river, 
and  presently  1  heard  the  gun  go  off  (my -hack 
being  towardii  Mr.  Annt8lcy),andaawtbemaa 
ihll  dowir.^1  said  to  Mr.  A^aedej,  Ibopai  ba 
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iMd  not  shot  the  man ;  he  said  No,  but  torainif 
ap  the  flan  of  his  coat,  we  saw  he  was  shot ; 
iipon  which  Mr.  Annesley  cried  out,  What  shall 
I  do  !  and  expressed  so  moch  concern,  that  I 
Mn  sure  it  was  )|oite  an  aectdental  thingf. 

Mr.  Hume  Campbell,  of  counsel  for  the  firi- 
•ODerB,  said,  that  althoogh  he  knew  by  the 
coarse  of  the  court  at  the  Old-Bailey,  he  was 
not  at  liberty  to  obserreupon  the  prosecutor's 
evidence,  yet  he  apprehended,  that  for  the  ease 
9€  the  Court,  he  might  just  open  the  nature  of 
the  defence,  without  making^  any  obserrations 
npoo  it. 

^  That  the  defence  which  the  prisoners  in- 
ntsled  npon  was,  that  the  gun  went  off  merely 
by  acciilent;  that  Redding  was  game- keeper 
to  sir  John  Dolben,  lord  of  the  manor  of 
Yeoveney,  and  bad  a  proper  and  legal  deputa- 
tion for  seizing  of  nets  and  other  engines,  for 
destroying  of  game.  Thf^t  the  deceased  and 
his  son  were  poaching  with  a  casting-net 
within  the  manour ;  that  Mr.  Annesley  went  in 
aid  of  the  game- keeper;  and  therefore  the 
prisoners  being  about  a  lawful  act,  were  not  so 
much  as  trespassers,  and  the  death  that  was 
the  accidental  consequence  of  that  act,  would, 
io  point  of  law,  make  Mr.  Annesley  guilty  only 
of  chance-medley. 

Ht,Ihmia$Siuplesnwon, 

Q.   Do  you  know  the  manor  of  Yeoteoey? 

Staples.  Yes:  I  am  deputy  to  my  father, 
who  18  steward  to  ^ir  John  Dolben,  as  lord  of 
the  manor  under  the  dean  and  chapter  of 
Westminster. 

Serj.  Capper.  How  do  you  know  this  to  be 
a  manor. 

Siaplet.  I  hate  the  grant  of  the  manor 
from  the  dean  and  chapter  in  my  pocket. 

Serj.  Capper.    Are  there  any  copy-holders? 

Staples.  Yes,  I  hare  admitted  some  copy- 
holders; I  know  it  to  be  a  manor,  because  I 
hare  held  one  court  there  for  my  father,  and 
hare  seen  him  bold  several. 

Serj.  Capper.  Is  there  any  mansion-house 
belonging  to  this  manor? 

Staples.  There  is  a  mansion-house  belonging 
to  it,  which  I  Uiiok  is  the  house  that  Mr. 
Heddingliresiu. 

Serj.  Capper.  What  court  was  it  you  held 
iiiere?—^apla.  A  court  baron. 

Mr.  Thomas  Burlingson  sworn. 

Q.  Mr.  Burlingson,  look  upon  this  deputa- 
tion. Are  yon  a  Subscribing  witness  to  it?  If 
you  are,  did  you  see  this  executed,  and  by 
whom  ? 

Burlingson.  Yes,  Sir,  that  is  my  name ;  I 
saw  sir  John  Dolben  ezecnte  it;  this  is  bis 
hand  and  seal.  '^ 

Court.  Was  it  executed  at  the  time  it  bears 
date? 

Burlingson.   Yes;  fbeliereonthereryday. 

Mr.  Jama  EAnonds  sworn. 
Q.  Mr.  Edmonds,  kwk  upon  that  endorse- 
ment, do  you  know  whose  hand  that  is? 
Edmondu  My  hwd,  1  went  to  the  clerk  of 


the  peace  ibr  the  connty  of  MiddleseXy  and 
hesfd  him  acknowledge  this  to  be  his  hand, 
and  that  it  was  entered  according  to  the  act  of 
parliament. 

Serj.  Capper.  Did  yon  see  any  entry  of  it  T 

Edmonds.  He  said  it  was  entered,  and  ac> 
knowledged  this  to  be  his  band,  and  told  um 
that  was  sufficient. 

Q.  My  lord,  we  pray  the  deputation  may  be 
read ;  we  will  send  for  the  clerk  of  the  peace' 
to  bring  the  book  itself  where  it  is  entered. 

Clerk  reads.] 

«<  Know  all  men  b^  these  presents,  that  I  sir 
John  Dolben,  of  Thingdon  al.  Findon  in  the 
connty  of  Northampton,  baronet  and  doctor  of 
dirinity,  lord  of  the  manor  of  Yeoreney,  in 
the  parish  of  Staines,  in  the  county  of  Middle- 
sex, by  virtue  of  the  several  acts  of  parliament 
lately  made,  for  the  preservation  of  the  ^me,* 
have  made,  nominated,  authorized,  constituted, 
and  appointed,  and  by  these  presents  do  make, 
nominate,  authorize,  constitute,  and  appoint, 
Joseph  Redding,  the  younger,  of  Yeoreney 
aforesaid,  in  the  said  partsn  of  Staines  and 
county  of  Middlesex,  husbandman,  to  be  my^ 


game  keeper  of  and   within  my  manor  of 

eney  aforesaid,  of  all  and  all  manner  of 

game,  of  what  kind  or  nature  soever,  whrch 


now  is,  or  hereafter  shall  be,  upon  or  within 
the  bounds,  limits,  or  precincts  of  the  same, 
with  full  power  and  authority,  according  to 
the  directions  of  the  statute  in  that  case  made 
apd  provided,  to  kill  any  hares,  partridges; 
pheasants,  fish,  or  other  game  whatsoever, 
npon  or  within  my  said  manor,  and  the  bounds, 
limits,  and  precincts  of  the  same:  And  also  to 
take  and  seize  aH  such  guns,  grey-honnds, 
setting-  dogs,  and  other  dogs,  hare-  pipes,  snares, 
low-beHs,  ferrets,  tramels,  hays,  tunnels,  or 
other  nets  or  engines,  for  the  taking,  killing,  or 
destroying  of  hares,  partridges,  pheasants,  fisb^ 
or  other  game,  within  my  said  manor,  and 
the  precincts  thereof|  that  shall  be  kept  or  used 
by  any  person  or  persons,  not  legally  qualified 
to  do  the  same :  And  further  to  act  and  do  all 
and  every  thing  and  things  which  belongs  to 
the  office  of  a  game- keeper,  pursuant  to  thf 
directions  of  the  said  act  of  parliament.  And 
lastly,  I  do  direct  that  the  name  of  the  said 
Joseph  Redding  be  entered  as  sqeh  game- 
keeper of  my  said  manor,  with  the  clerk  of 
the  peace  for  the  said  county  of  Middlesex, 
pursuant  or  according  to  the  act  or  acts  of  par* 
[lament  in  that  case  made  and  |irovided.  Ih 
witness  whereof,  I  have  hereunto  set  my  band 
and  seal,  the  second  day  of  July,  in  the  year  of 
our  Lord  1741.  J.  Dolbbn." 

'  <«  Sealed  and  delivered,  being  first  duly 
stamped,  in  the  presence  of  James  Afflick, 
Thomas  Borlmgson.*' 

<«  Middlesex.  These  are  to  certify,  that  the 
name  of  the  within  mentioned  Joseph  Redding 
is  this  day  entered  in  my  office,  pursuant  to  the 
statute  in  such  case  made  and  provided .  Dated 
this  S9th  day  of  January,  1741.  P.  Walter, 
Clerk  of  the  Peace,  MiddlesexJ' 
4 
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/owpA  lic£2(li]ig,  tbe  older,  Burorn.  . 

Q.  DayiHi  know  the  nbee  ivb«re  this  as* 
hMpy  eftse  happeiied?-^iU<ltft'«^.  Yes. 

Q,  Gi?e  ao  accoant  of  what  you  kaonr. 

Redding.  1  waa  w  the  next  field,  called 
Chantry  Mead.  Thtfl»  where  the  accident  bap- 
poDedy  IS  called  the  Hare  Mead. 

Q,  What  manor  is  it  in  ? 

Bjoddiug.  It  is  in  Yeof  eney  manor,  which 
heloogs  to  sir  John  Dolben. 

a  Where  were  you  when  this  happened? 

Redding.  I  was  in  Chantry  Mead. 

Q*  How  far  were  yon  00* then  ? 

Aedd'wg,  As  near  as  J  can  goes^,  U  is  aboat 
forty  pole. 

Q.  Wiiat  did  yoQ  obserre  there  ? 

Redding,  1  saw  my  son  and  Mr,  Annesley 
eoming  op. — I  did  not  know  who  they  were 
till  they  came  up. 

Q.  l>id  you  see  tliem  immediately  afler  the 
accident  happened  P — Reddine*^Ye&t  presently. 

Q.  How  aid  they  behave  upon  this  occasion  ? 

Redding.  They  were  so  troubled  tbey  could 
kardly  wag  or  speak ;  My  son  said  he  was 
Vaidt'  
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afraid  the  man  was  killed ;  'and  he  said  to  Mr. 
Annesley,  How  did  you  do  it  ?  Mr.  Annesley 
•aid,  I  did  not  think  of  the  gun's  going  off. 
.  Q.  You  say  you  saw  them  coming  up ;  did 
you  obserre  them  when  theaccideol  happened  t 

Redding.  Yes,  I  looked  at  Ihem  all  the 
while. 

Q.  How  was  the  gun  carried  when  it  went 
off? 

Madding.  Just  as  I  may  hold  tliis  sword. 
(Holding  it  in  his  right  band,  banging  down 
peiff  the  pocket  a  few  inches  from  his  body, 
almost  upon  a  level.)  He  had  it  in  one  hand, 
as  I  have  the  sword  now. 

Q.  Did  he  express  himself  concerned  ? 

Hadding.  He  was  so  concerned,  that  he  did 
not  roB  ten  pole  before  be  fell  down,  and  beat 
biiDself  thus  upon  tlie  belly,  and  said.  What 
nave  I  done? 

Q,  Did  you  ever  hear  ofany  quarrel  between 
mmandthismanF~-.i{£(;Utn^.  Never. 

Serj.  G^pper.  (On  the  cross-examination.) 
Where  did  you  sUnd  when  the  aecideotbap- 
|»eBed  ?'^Redding.  In  Chantry  Mead. 

Q.  Is  there  not  a  hedge  between  Chantry 
Itfead  and  Hare  Mead?  ^ 

Redding.  Yes,  I  believe  there  is. 

Q.  How  eould  you  see  through  the  hedge? 

Redding.  It  is  a  new  hedge  not  above  a 
yard  high,  and  I  could  eee  any  thing  that  was 
4eiqg  there  as  clear  as  I  can  aee  you. 

.    Q.   Was  Annesley  with  hifi  lace  or  his  back 
towards  yon  ? 

.   Redding.  He  was  side-ways  to  me. 

^ij.  Gapper.   Why  Chantry  Mead  is  north 
tif  Hare  Mead^;  then  his  face  could  not  be  to- 
wards you? 
'    Rtdding.  No,  I  say  his  sMe  was  tovasds  me. 

fiery.  Gapper.  You  were  speaking  aa  to  this 
bang  a  manor;  how  do  yoo  know  it  to  be  a 

RedtHng, 
'kepttbtte. 


Because  there  have  been  coatste 


9ejj.  G^ppetK  By  whom? 

Redding.  By  air  John  Dolbfm. 

Q.  What  is  Sylvester? 

Bidding.  He  occupies  tbisgrewHl:  lUa 
the  farn)  to  Saanter^  and  Saodors  leits  it  lo  bin. 

Q.  Oa  which  «de  of  Hare  U«id  doei  ibe 
river  he?  is  it  east,  west,  i»ortb»  or  south? 

Redding.  It  is  aboat  aeutb. 

Q.  Does  not  tbisrit er  belong  to^aother m. 
9m-^Redding.  No.  ^ 

Q.    Has  «Qt  air  John  granted  tibefiibm  a 

Red£ng.  I  rent  the  fishery  ;  thefigbsnbe 
lofligstoioe. 

Q.  Do  y99  dopote  your  soaio  lookilW 
this? 

RMlng.  No,  sir  John  Polbeo  d^nges  hia. 

Q.  How  came  sir  John  Ddben  to  ^fsid 
your  sop  to  be  gaine-4eeper  ? 

Redding.  Because  tbey  robbed  jgie  daily. 

Q.  Have  you  assigned  iba^  fishery  to  uj 
body?— Jied^i^.  No,  Ihnvenot 

Q.  Who  owns  the  land  on  the  other  si^? 

Redding.  I  believe  my  lord  Dnnnoreislhe 
huidlord. 

0.  Were  you  standing  «p  wbco  the  go 
went  off,  or  sitting? 

Redding,  I  was  standing  lyp. 

Waiiam  DuffiM  oworo. 

Q.  Do  you  know  John  Pgg1esloDe,thefiOB 
of  Thomas  Egglestone  f-^I^U.  Yes. 

Q.  Have  yoo  ever  had  any  coDTeisalitt 
with  him  i^boot  this  matter  ? 

Buffell.   Yes ;  on  .this  occasion  be  was  it 
my  house ;  1  desired  him  to  tell  the  tradi :  fie 
said  he  would  ;    and  then  told  me,  that  as  he 
and  his  father  were  fishing,  Ibey  saw  ibe  pri- 
soner, Redding,  coming  up ;    tnat  he  desired 
bis  father  to  give  him  the  net,  aod  he  woaid 
run  away  with  it,  but  bis  father  would  sot  let 
him  ;     that  then  Redding  came  op  and  d^ 
manded  the  net ;     that  Thomas  Eg^eiloge 
said  be  should  not  have  it,  and  then  ttirev  tic 
net  into  the  liver ;    apd  in  the  mean  limetlie 
other  gentleman  came  up,  and  shot  bin ;  liit^ 
John  Egglestone  jumped  into  the  river,  and  cat 
the  line  of  the  net,  to  putt  it  out  on  the  otbrr 
aide :    and  that  when  the  gon  went  off,  ami  hit 
father  dropped  down,  Mr.l[tedding  nidtotbe 
other  gentleman,  Lord,  sir,  what  baie  joa 
done!  opd  then  they  both  ran  liome.  Mr. 
Ibrahem  Egglestone,  who  was  present,  affcal 
him,  if  he  saw  Mr.  Annesley  pul|  the  triggff 
of  the  gun;   and  John  Eg^Jestone  awvered, 
that  he  could  not  tell.    I  asked  bim,  if  thot 
was  any  quarrel  or  words  tbat  bad  passed  he 
twecip  them,  And  be  said,  "No.    I  said  it  vss 
very  surprising  to  me,  that  this  geatlroitt 
ahonkl  come  ABd  aboot  his  faiber,  sod  d^^b 
more  pass  between  them :  I  then  takeA  hio^t  ^ 
what  manner  he  held  the  guQ ;  hi?  bid  a  f*^ 
in  his  hand,  and  shewed  in  what  maofiertlie 
gun  was  held  in  4is  hand,  thus  (io  bis  rigfat- 
band,  the  arm  bangiBgdofvnftsartlpepo^^ 
some  inches  from  his  body, ^id  near lyiwj 
iev^ ;  whicb  yfm  t^tm^  mom'  ^  ^ 
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redditi^  taia  tile  ^nn  Win  held.)  l  a^ked,  If 
le  thoi%fathe  did  it  wilfaily ;  bestud  heooold 
rot  tell. 

Q.    How  longf  was  this  discoarse  after  this 
.octdcnt  happened  T 

IhiffklL  About  tbor  bonrs. 
C2.    Did  TOO.  ever  see  tbis  Jobn  Egglestotie 
lefore,  fbr  be  says  be  khnu's  iiotbki|f  of  yoo  f 
Ihtffell  I  bare  knowo  faim  these  eight  yean, 
tnd  he  has  been  frequently  ift  my  bouse.' 
Q.  What  character  has  be  f 
Ihiffktt.    1  camnot  siy  tebch  in  hik  behalf; 
iiis  &tber  could  not  manage  bim  at  all. 
Q.  What  busraeSs  did  &  foI1ow> 
Dufftll.  His  father  was  a  carpMter,  and  he 
prorked  with  bim. 

Q.  When  did  he  leave  Btainte  f 
Du^i.   Soon  after  tbis  accident  happened. 
Q   Where  bas  be  been  ever  since  P 
JDuftU.  I  taveseen  him  at  the  White  Horse 
hi  FiGcadilly ;   and  I  heard  at  Staines  that  he 
iras  sent  for  to  London. 

Q.  Did  the  man  at  the  White  Horse  conae 
down  for  bim  to  Staines  ? 

Duffel!.  I  did  not  see  bim  him  there. 
Serj.  Gapper,    You  say  be  was  at  your 
house ;  who  gave  you  directions  about  advising 
him  to  speak  the  truth  T 

DuffeiL  Nobody :  Mr.  Ablrabatn  Egglestone 
advised  him  the  same  thing. 
Q.  Who  was  there  P 

DufelL  Nobody  but  Mr.  Abraham  Sg|;1«- 
wtone  and  myself;  I  was  desired  to  go  and  see 
liow  the  man  came  to  be  killed,  and  Jobb 
£g£^feBtone  came  to  me  about  eight  b'clock. 

Serj.  Gapper.  You  saj^  he  could  not  say  it 
was  wilfully  done ;  so  be  did  not  say  it  wasmc- 
eidentally  done. 

DuffeiL  NOf  he  did  not  say  it  was. 
Mr.  Brawn.  Do  yoo  apprebend  he  had  hold 
of  the  gun  by  the  barrel.  Bear  tiie  hNsk  P 

DumL  1  andentood  hy  EgirleiteDe's  maiir 
Der  of  holding  the  stick,  that  be  meant  thai 
Mr.  Annesley  bad  hold  of  the  gun  about  the 
middle  of  the  barrel. 

John  Dalton  sworn. 

Q,  What  disooarsQ  had  you  with  young 
£gglestone  ? 

Dalton.  On  the  Sunday,  when  the  prisoner 
Sit  the  bar  was  carried  to  JLalebam  to  be  exa- 
tnined,  1  went  there;  the  company  dined  at 
the  Grey  Hound  at  Ladeham;  1  staid  and 
drank  half  a  pibt  6f  wine  there,  and  imme- 
diately afterttrifrds  John  Egglestone  came  to 
the  door«  and  called  me  out  of  the  room,  and 
traid  he  wanted  to  speak  with  me.  When  1 
came  out,  he  said  he  wanted  to  ask  my  advide 
<onceminK  this  accident:  1  Said,  I  wonder  ynu 
should  ask  my  advice,  when  you  haVe  rela- 
tions to  aldvise  with ;  be  sidd,  J  thought  fit  to 
ask  you,  as  you  are  my  master.  WbHe  we 
were  Ulkiog,  Samuel  Sylvester  eame  out,  and 
said  1  was  persuading  the  boy  to^ell  bis  fa- 
ther's blood :  the  boy  said,  What  do  you  mean, 
you  fool  yon?  My  master  is  |iersuadlog  me  to  I 
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tfattogbt  it  wa6  aecidMlalty  dona  or  not;  h# 
said,  he  believisd,  it  was  acddental,  rather  than 
any  other  thing.  1  said  to  bim.  Well,  if  ye« 
think  SO)  youwillfoe  esammed  wben  you  oome 
before  sir  Thomas  Reyne|^  I  desire  you  woold 
not  forswear  yourself,  bat  be  veiy  careful  what 
you  say. 

Q.  What  character  has  the  boy  f 

DaUon.  He  was  very  irregular  and  used  te 
lie  out. 

Q.  H«w  do  you  know  t^t7 
'  DaUom   He  was  my  servant. 

Q.  What  trade  are  yen  P 

DalioH.  lam  a  butcher. 

Serj.  Gapper.  You  tny  he  has  a  litd  eha« 
racter;  do  you  think  he  would  fbrswear  him- 
self? 

Dalton.  I  call  say  nothing  to  that. 

Serj.  Gapper.  W  hen  was  it  yoo  had  this  &«> 
course  with  him  P 

Dalton,  On  the  Sunday,  at  the  Grey  Hound 
at  Lalebam. 

Serj.  Gapper,  Was  there  any  talk  of  money 
then  ? 

Dalton.  Yes,  the  boy  said  be  had  been  of- 
fered money. 

Q.  But  you  say,  be  said  he  would  not  sell 
bbftther^s  blood? 

Paltotl.  No;  I  said  Samuel  Sylvester  caana 
and  said  I  was  persuading  bim  to  sell  his  fa* 
tber's  bk>od ;  and  the  boy  said,  My  muter  did 
not  persuade  me  to  any  such  thing. 

Serj.  Gapper.  Are  you  sure,  thai  this  is 
true? 

Dalton.  Yes,  I  am;  I  think  lam  in  mj 


Serj.  Gapper,  What  did  you  aay  to  him 
afterwards? 

Dalton.  I  told  him  be  had  ht^t  his  fttfaei', 
and  had  no  friend  to  take  care  of  bim,  and  h« 
knew  best  what  he  had  to  do.  ' 

Q.  Did  not  you  aay  it  waa  better  fo  take 
money,  than  hang  the  man  P 

Dalton.  No ;  1  said,  1  thoofrbt,  by  what  be 
fold  me,  that  the  man  was  m  no  danger  of 
being  hanged;  and  therefore  he  had  oetter 
take  money  than  endeavour  to  hang  a  man. 
that  be  thought  did  not  do  it  dcsignedfir.        ' 

[Mr.  Higgs,  bdottgfng  to  the  Clerk  of  the 
Peace,  being  swora,  prodaced  the  book  wherein 
all  the  game-keepers  of  all  the  manors  in  the 
coumy of Middlsmpxare entered ;  (Reads)  Sir 
John  Dolben  of  Northamptonshbre,  baronet,  to 
Joseph  Redding  the  younger,  dated  July  IL 
1741.    Enteted January  29, 1741.] 

Mr.  Richard  Ckeiter  swtai. 

Q.  Give  ua«a  4U»oiwt  iif  whflt  yon  know  of 
this  matter. 

Chitter.  I  Oitore  the  chaise  fVom  my  own 
iiouseto  the  Red  Lion  at  Brentford,  an1l  theli 
'to  the  t^rey  Hotmd  at  Lalebam;  1  weUt  up  to 
young  Egglestone.  and  asked  bim,  bow  ttii| 
unl'artuuate  thing  happened ;  whether  it  was 
done  designedly,  or  happened  by  accident  P 

Q.  Where  was  this? 


Ao  such  tolDg,    I  then  asked  biro,  whether  be  I     Chater.  Tbis  was  at  LalAram ;  ha  said  hb 
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believed  it  was  accideutal ;  for  he  did  oot  be- 
lieve any  g<*Dtleman  in  oool  blood  would  do  aay 
«icli.<clnog  xiilfully. 

Q.  Do  you  kuow  any  thing  with  respect  to 
the  net  ? 

Chester,  I  think  he  said  Mr.  Anoesley  was 
stooping  to  the  net,  in  order  to  take  it,  and  the 
gun  went  off. 

Q,  Did  he  say  any  thing  how  Mr.  Annealey 
held  the  gun? 

Chester,  I  had  the  chaise- whip  in  my  band, 
and  desired  hiip  to  shew  me  how  Mr.  AJBDeslev 
held  the  ^un ;  he  took  the  whip  in  his  hand, 
and  held  it  so,  (which  was  much  the  same  po- 
sition as  Redding  and  Duffeli  said  he  held  it  in) 
I  think  It  was  rather  nearer  the  handle  than 
the  middle  of  the  whip  that  he  held  it. 

Mr.  JBrowfi.  Didyouseethewonnd?  Where 
was  the  wound  ? 

Chester.^  1  aodentood  it  was  somewhere 
about  the  hip. 

Mr.  Brown.  I  ask  you,  whether  yon  think 
be  could  have  shot  him  in  the  hip,  if  he  had 
held  the  gun  that  way  ? 

Chester.  I  think  he  could  not.bave  shot  bira 
there,  if  he  had  held  it  any  other  way  ? 

Mr.  Brown.  Pray  do  you  know  of  any  money 
being  offered  by  any  person  in  your  presence 
to  young  £ggiestojie?—CAe<<£r.  No. 

Mr.  Brown.  Nor  any  reward  of  any  sort? 

Chester.  No. — My  lord»  I  had  forgot  to  men- 
tion one  thing.  After  this,  Egglestone  spoke 
to  Mr.  Annesley  the  prisoner,  and  shook  hands 
with  him ;  and  Egglestone  said,  he  was  wery 
soi^y  lor  what  bairEappeoed ;  but  said,  he  did 
not  think  Be  did  it  designedly ;  and  then  draflk 
a  ^jass  of  wine  to  him. 

Cour^  Did  they  shake  hands,  or  drink  the 
vine  first  P 

Chester,  Both  at  the  same  time,  as  near  as 
oould  be. 

Serj.  Gapper,   Did  you  see  this? 

Chester,  I  did  see  it« 
,    Mr.  Broun,   I  ask  you,  Whether  the  pii- 
•oner  at  the  bar  is  not  married  to  your  daughter- 
in-law? 

Chester.  My  lord,  if  your  lordship  thinks  1 
ought  to  answer  this  question,  I  will. 

Coiirt.  The  relation  is  very  small ;  but  if 
they  insist  on  their  question,  you  must  answer 
it. 

Chester.  The  prisoner  is  married  lo  my 
daughter-in-law. 

Q.  They  ask  this  question  in  hopes  of  its 
being  of  service  to  them  in  another  affair,  for 
it  cannot  be  of  any  in  this ;  though  I  hope  he 
has  got  a  very  goad  wife. 

John  Paterson  sworn. 

Q.  Mr.  Paterson,  I  think  you  did  attend  the 
coroner's  inquest  upon  this  occasion ;  please  to 

S've  an  account  how  Egglestone   nehaved 
en,  and  what  he  said. 

Faierson.  My  lord,  I  will;  but  first  beg 
leave  to  make  an  apology  for  appearing  as  a 
witness  on  behalf  of  the  unhappy  genUeman, 
for  whom  I  am  concern^  as  an  attorney ;  I 


<U>  it  because  in  an  affair  of  so  great  csve* 
qneoce  to  him,  I  think  be  baa  a  right  lo  nv 
evidence;  and  I  do  it  with  less  scruple,  asl 
am  his  attorney  witboiit  fee  orrewaid.  Mj 
lord,  on  the  4th  of  May  I  went  to  Sialocs.  tt 
attend  the  coroner's  jury ;  though,  as  1  y 
not  time  to  enquire  into  Uie  fact,  and  an^ 
for  Mr.  Annesley 's  di*fence,  I  could  dobiiu  but 
little  service  more  than  by  cross -ezamiDio^r  di 
witnesses  for  thetcrown,  and  making  obsmi. 
tionson  their  evidence;  one  of  thewitofssa 
was  John  Egglestone,  who  has  been  exioiiod 
here. 

Court.  As  to  any  thing  io  his  bchafioor, 
you  may  give  evuleiice ;  but  not  of  asy  duo; 
that  ivas  redo6ed  into  writing. 

Paterson.  •  1  can  only  speak  as  to  wkat 
he  said  before  the  coroner ;  and  I  sdiait  tki 
depositions,  taken  at  that  time,  were  r0liKe4 
into  writug  by  the  coroner  or  his  clerk. 

Mr.  Kingf  the  coroner,  sworn,  whoprodscH 
his  Minutes  of  the  Depositions  made  hdm 
bim.* 

Seij.  Gapper.  Were  these  drawn  op  vto 
Egglestone  was  examined,  or  afterwards  ? 

King.  They  were  not  drawn  op  after- 
wards ;  they  were  drawn  op  at  the  same  time. 

Q.  tleaci  them  as  far  as  they  relate  to  J<^ 
Egglestone. 

Serj.  Gapper.  Did  E^leatooe  sign  his  de- 
position f'-king.    He  did  Hoi: 

Sen.  Gapper.  As  this  genOeman  is  corosff, 
what  he  has  taken  down  oiijgfat  to  be  ligoed 
by  the  deponent ;  and  if  it  is  not,  1  homblj 
apprehend  it  cannot  be  read. 

CoumhI  for  the  Prisoner.  The  geotlefsa 
may  chuse  whether  thev  will  have  the  UiouM 
read,  or  whether weshsIlgiTe  parole evideoce, 
lo  prove  what  Egglestone  said  at  tbat  tiiae. 

[The  Counsel  for  the  proseeotor  pteftrriiif 
the  Minutes,  tbey  were  read,  and  are  is  fol- 
lows:] 

May  4,  1742. 

DsposmoNs  relating  to  the  death  of  Tboui 
Egglestone,  who  was  shot  in  the  piritt 
Of  Staines,  m  the  county  of  Mhldleiex. 

John  EggUstane^  ton  of  the  deoessed,  lim 
01  Staines,  saith,  That  on  Saturday,  the  lit  of 
May,  he  and  his  father  went  a-fisbing ioflM 
Sylvester's  grounds ;  and  says,  that  one  Jowpb 
Redding  came  up,  and  laid  hold  of  bis  ^^ 
and  demanded  his  net ;  upon  which  bis  wk< 
said  he  should  not  have  it ;  then  the  pnttoer, 
James  Annesley,  came  up,  and  sai3,  Dvoa 
your  blood,  surrender  ^our  net,  oryoosres 
dead  man ;  and,  upon  his  refusal,  tbe  prisootf 
held  up  his  piece  to  big  shoulder,  andpresfOtn 
his  piece  to  the  said  Egglestone,  netrtotte 
middle  part  of  his  body,  on  his  left  n^y  *^ 
shot  the  said  Egglestone,  who  died  preseouy 
after.  Says,  the  gun  was  cocked  ^^^ 
came,  and  that  the  piece  went  off  htfon  w 
father's  refusal  to  deliver  the  net.  H«  ^a;^ 
the  deceased  clapped  his  hand  to  his  ade,  sw 
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aid,  Yoa  nvoe,  you  have  shot  me,  I  am  a' 
ead  man.  That  afler  the  dischan^  of  the 
tiece,  his  fttber  dropped  instantly.  Sai^s,  that 
rhen  he  saw  bis  father  shot,  he  took  his  knife 
nd  cut  the  string  of  the  net,  and  jumped  into 
he  rirer ;  upon  which  the  prisoner  said,  He 
las  i^ottbe  net,  and  went  to  strike  at  him  with 
he  butt  end  of  the  gun ;  and  said,  Let  us  ^o 
n  the  other  side  of  the  river,  and  fetch  it. 
^ys,  that  Redding  had  hold  of  the  deceased 
y  the  collar,  when  the  piece  went  off.  Says, 
te  was  not  offered  any  money  by  any  body. 

Counsel  for  the  Prisoner.  This  is  the  4th  of 
liay,  and  he  now  says,  that  on  the  8nd  of  May 
le  was  oflered  money  at  Laleham. 

Serj.  Gapper.  Are  these  all  the  minutes 
hat  you  took  ? 

Mr.  King.  My  clerk  was  there ;  these  were 
il  that  he  mentioned  that  he  took:  if  I  may 
ay  any  thing  more  from  my  memory,  1  will 
lo  it. 

Q.  Then  we  will  go  upon  the  parole  evi* 
lence. 

Serj.  Gapper.  When  an  officer  has  taken 
hiogs  down  in  writing,  it  is  of  dangerous  con- 
^uence  to  admit  parole  evidence  to  be  given 
)f  the  same  things. 

Q.     We  do  not  insist  upon  it. 

The  Rev.  Mr.  Eusebius  Williams  sworn. 

Q.    Sir,  do  you  know  John  Fisher  ? 

Wiiliams.    Yes. 

Q.  Had  you  any  talk  with  him  about  £g- 
^lestone'a  being  killed  ? 

Williams.  I  happened  to  be  at  Lafeham, 
ind  heard  the  depositions  that  were  made  before 
Mr  Thomas  Reynell :  Fisher  said,  if  he  w^ 
examined  before  the  justice,  he  would  declare 
what  Egglestone  had  said  to  him. 

Q.    What  was  that? 

Wiiliams.  Fisher  told  me,  that  Egglestone 
laid  he  did  not  believe  the  gentleman  killed  his 
father  designedly ;  but  that  it  was  an  accident. 

Q.  Do  yoa  know  how  this  young  man  Eggle-* 
Btone  camefrom  Staines  to  London,  and  who 
baa  had  the  keeping  of  him  since  ? 

Wiiliams.    I  know  nothing  but  by  hear-say. 

Q.  '  Were  you  never  at  the  White  Horse  in 
Piccadilly  ? 

Williams.  I  never  was  there  since  this  ac- 
Bideat. 

Mr.  Beikune  called. 

Seij.  Qapper.  My  lord,  this  is  another 
persoo'that  is  brought  to  contradict  the  evidence 
i»f  Egglestone,  in  what  be  said  with  respect  to 
the  position  of  the  gun. 

Frisonert*  Counsel.  Egglestone  said  the 
fcunwas  pointed  downward.  Now  we  shall 
ihew  you,  from  the  nature  of  the  wound,  that 
it  waa  morally  impossible  it  should  be  so ;  for 
the  wound  is  slanting  upwards. 

James  Bethune  sworn. 

Q.  Sir,  you  are,  1  think,  a  surgeon  at 
Brentford:  did  you  see  the  body  of  this  Eg- 
glestone that  was  killed  at  Staines  T 
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Beihune*  On  Sunday,  af^er  the  accident, 
my  lord,  1  happened  to  be  at  Laleham,  and ' 
sir  Thomas  Reynell  |^ve  me  leave  to  come 
in  and  hear  the  depositions :  T  was  afterwards 
sent  for  by  Mr.  Perkins,  a  surgeon  at  Staines^ 
to  attend  at  the  opening  of  the  body  before  the 
coroner  ;  there  were  several  of  the  coroner's 
jury  in  the  room.  I  found  the  wound  on  the 
left  side,  about  an  inch  and  a  half  below  the - 
ridge  of  the  hip-bone :  The  wound  I  apprehend 
to  be  about  an  mch  and  a  half  wide ;  i  found  it 
went  into  the  cavity  of  the  belly. 

Q.  Did  the  wound  go  upwards  or  down** 
wards  into  the  belly  ? 

Bethune.  When  I  found  it  went  into  the 
cavity  of  the  belly,  I  remembered  in  what 
manner  Egc^lestone  held  the  gun  vfhen  he  was 
before  sir  Thomas  Reynell,  to  shew  how  Mr. 
Annesley  held  it  when  he  fired :  1  remember 
very  well  he  held  it  to  his  shoulder,  slanting 
downwards :  I  attempted  to  put  my  probe  into 
the  wound,  in  the'  same  direction  as  he  de- 
scribed the  gun ;  but  there  waa  no  passage  for 
it  in  that  position  ;  it  would  not  go  in  down<^ 
wards :  then  1  put  it  in,  in  this  manner,  cross 
the  belly,  and  it  went  in  without  obstruction, 
and  theu  upwards,  and  it  went  in  with  tlie 
same  ease,  in  this  manner.  I  observed  several 
large  blisters,  full  of  black  serum  on  the  right 
side,  opposite  to  the  place  where  the  shot  went 
in ;  the  blisters,  which  were  on  the  opposite 
side,  were  three  or  four  inches  higher  than 
where  the  wound  was :  the  wound  was  on  the 
left  side,  and  the  blisters  on  the  riffht :  when  I 
found  this  was  so  plain  to  me,  I  desired  it 
might  he  as  plain  to  the  jury,  and  every  one  ,, 
there,  as  it  was  to  myself,  because  this  wa?  a 
matter  of  fact,  and  not  ofjudgment;  and  1  de- 
sired the  foreman  to  come  and  put  the  probe  in, 
and  try ;  be  did  so,  and  found  the  wound  as  I 
haye  described  it :  I  was  the  more  careful  in 
this,  because  I  had  observed  the  evidence  that 
the  boy  ^ave  on  the  Sunday,  and  there  wsa 
some  variation  between  that  and  the  nature  of 
the  wound ;  therefore  I  desired  them  to  take 
the  more  notice  of  it ;  and  said,  Gentlemen,  I 
shall  have  occasion  to  speak  to  this  by  and  bye, 
and  therefore  1  desire  you  would  mind  what  I 
say  to  you. 

Q.  What  do  you  think  those  blisters  on  the 
other  side  were  occasioned  by  ? 

Bethune,  I  apprehend  they  were  occasioned' 
by  the  force  of  the  powder ;  and  that  if  ^he 
shot  had  gone  througn,  it  must  have  come  out 
three  or  four  inches  higher  on  the  other  side 
than  it  went  in. 

Se^.  Gapper.  According  to  your*  account, 
could  he,  holding  the  muzzle  of  the  gun  up- 
wards, have  made  this  wound  ? 

Bethune.  He  conld  not  have  made  it  with 
(he  muzzle  downward. 

Q.  Did  you  observe  how  the  wound  was' 
upon  the  bone,  and  whether  there  were  any 
shot  remaining  in  the  wound  ? 

Bethune.  No,  Sir ;  bnt  I  found  some  shot  in 
the  cavity  of  the  belly. 

Mr.  Brown»    Now  the  queition  is.  Whether 
4C 
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the  tliot,  comioff  updfi  this  bone,  might  not  be 
thrown  upwards  f 

Bethune.  No ;  for  the  shot  went  throagb  the 
bone,  60  that  the  gun  roust  have  been  held 
obliouely,  pointing  upwards :  the  shot  could 
not  nave  gone  ihrougb  in  that  direction,  if  the 
muzzle  of  the  gun  had  pointed  downwards. 
This  is  not  matter  of  judgment,  but  1  hafe 
l^ven  jou  demonstration  of  it. 

Serj.  Gapper.  You  say  the  siround  went  from 
the  leA  side  to  the  right,  and  that  if  the  muzzle 
of  the  gun  wos  (lown wards,  the  wound  would 
be  in  the  same  manner  P 

Bethune,  Certainly,  Sir ;  if  the  muzzle  of 
the  gun  is  held  downward,  the  shot  cannot  go 
upward. 

Foreman  of  the  Jury,  He  makes  it  appear, 
that  the  prisoner  could  not  bold  the  ^n  to  his 
■boulder,  but  that  it  was  held  honzontaHy; 
and  that  it  was  impossible  for  him  to  wound 
bim  in  the  manner  the  boy  has  described,  if 
the  muzzle  of  tbe  gun  bad  been  pointed  down- 
ward, 

Bethune.  1  beg  leave  to  speak  a  few  words 
more  to  your  tordsbip.  While  1  was  giving  in 
this  evidence  before  tne  coroner  and  his  jury,  if 
your  lordsbip  remembers,  I  said  I  had  'shew- 
ed them  bow  the  wound  was;  therefore  I 
desired  them  to  consider,  bow  consistent  it  was 
with  the  evidence  that  Mr.  Egglestone  had 
given :  I  believe  I  proved  it  to  the  coroner's 
jury,  and  others  that  were  there,  that  it  was 
impossible  it  could  be  done  in  that  manner,  if 
the  gim  was  held,  as  he  said,  to  bis  shoulder ; 
upon  that  be  comes  up  again,  and,  says  be. 
The  gentleman  stooped  when  he  did  it. 

Coumelfor  the  Fri$oner.  This  shews  how 
be  departed  from  what  he  had  said;  for  be 
•aid  first,  that  Mr.  Annesley  stood  upright 
when  be  fired;  and  then  that  he  stooped,  in 
order  to  make  his  evidence  correspond  with  the 
wound. 

John  PerkinSf  Surgeon,  sworn. 

Q.  Did  you  see  the  body  of  Thomas  Eggle- 
stone f 

.  Perffins,  I  opened  tbe  body  on  tbe  4tb  of 
May,  and,  on  inspection,  I  found  one  wound 
about  an  inch  and  an  half  diameter ;  on  the 
lower  part  of  the  lefl  side,  it  passed  through  tbe 
•pine  of  the  o$  i/ium,  about  an  inch  and  a  half 
below  the  ridge  of  the  hip-bone:  I  put  in  my 

Kobe  seven  or  eight  inches,  by  which,  and 
[ewise  upon  inspection,  I  found  it  run  horizon- 
tal, a  little  upon  the  ascending.  I  put  my  two 
fingers  into  tbe  cavity  of  the  bone,  and  shewed 
the  jury  how  it  was ;  and  observed  on  the  con- 
trary side  four  or  five  blisters,  which  1  think  to 
be  occasioned  by  tiie  force  of  the  powder  from 
the  other  side ;  but  the  shot  did  not  go  through 
tbe  skin. 

Court.  I  ask  you,  whether  these  blisters 
were  hij(|[her  or  lower  than  the  wound  f 

Perkim,    Four  or  fi?e  inches  bieher,  my 

Mr,  BrotDn.,  I>o  you  think  these  blisters  were 
occHKioncd  by  the  shot? 


Perkim.  I  appiebend  they  Wfte,  hemt 
there  were  no  other  blisters  oo  any  slber  Mt 
of  the  body. 

'  Mr.  King,  tbe  Coroner,  i 


Q.  IVas  any  application  made  to  yon,  it  u; 
time,  to  send  Mr.  Annesley,  a  prisoner  to  Vev- 
gate? 

King.  Yes,  I  thmk  it  was  Mr.  Gifiud;  k 
came  alonj^  with  another  gentlemaa,  wkm 
name,  T  thmk,  is  Carrington. 

Q.  What,  captain  Carriuffton? 

King.  I  believe  it  was:  I  said,  I  think  ix 
gentleman  is  secure  enough  (tbmwutU 
mentioned,  but  I  cannot  reflwinbertbatkevM 
named :  Mr.  Gifiard  wisely  kept  bim  fron  uy 
ing  who  it  was  ;)  I  thought  it  was  too  oefcrrV 
send  him  to  Newgate ;  and  said,  that  lir  no- 
mas Reynell  was  the  justice  of  petce  th 
committed  bim,  and  he  bud  taken  niicist 
care  about  it. 

Paul  Keating  sworn. 

Q.   Do  you  know  any  tlungef  EggiefloBe: 

Keating.  Yes, 

Q.  Where  did  you  ooaM  aoqoaiated  viih 
bimP 

Keating.  At  the  While  Hone  in  PieeiAOr. 

Q.  What  countryman  are  you  T 

Keating.  1  came  from  Irdand  on  bnri  i 
merchantman  from  Waterford:  Iwasncm- 
mended  to  the  eari  of  Angleaea,  tossy  vtol 
know  as  a  witness  about  the  estate. 

Q.  Howcameyouto  tbe  White  Hone  f 

Keating.  There  wm  <ni^  lAWler,  that  osr 
over  in  the  same  ship*  Wiieii  I  came  Ittvwa 
I  went  and  enquired  for  bim  at  tbe  eiri  tf  Ai- 

flesea's,  and  he  sent  me  to  tbe  Wbice  Honeii 
iccadilly  to  live,  and  there  I  cnmeaofnlBlri 
with  Egglestone. 

Q.  Aftor  your  acqusintance,  do  yes  reane- 
her  any  conversation  with  bins,  abeot  wkstkt 
was  to  have  for  swearing  m  this  cause  f 

Keating.  1  do,  my  lord,  reeBesiber  wa^ 
well ;  a  little  time  after  be  came  to  the  tm^k 
and  1  got  acquainted  togetber,  and  went  i^  I 
walking  to  see  tbe  town,  and  patticuisrij  « * 
Sunday  morning;  the  Sunday  after  be  one 
to  Piccadilly. 

Q.  What  month  was  that  in  f 

Keating.  In  tbe  month  of  May :  1  bcim* 
was  the  second  Sunday  in  May.  As  we  *«« 
walking  abroad,  I  asked  bim  how  be  cioe  to 
live  there ;  says  he,  I  am  here  at  the  tapti 
of  the  earl  of  Anglesea. 

Court.  This  is  not  proper:  if  yoo  oo  o^ 
any  body  to  contradkt  Egglestone  yoo  >^.> 
but  this  is  reflecting  upon  a  noble  pctMQ' 
character. 

Q.  Did  he  tell  yon  how  be  came  to  belt 
that  inn  ? 

Keating.  He  told  me,  that  Mr.WiUs^ 
who  keeps  tbe  Wfaite  Horse,  iMUSfbt  bim  m 
Staines;  and  that  be  should  be  very  wet!  prn 
vided  for,  if  be  wouM  prosecute  tbe  geot^ 
who  is  now  in  custody  for  this  murder  \  and  ^ 
desired  1  might  oonnrire  some  wsj  tbit  i* 
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mnsty  in  point  of  law,  he  either  mioslaogbter. 
or  chance-medley :  I  sbould  be  glad,  in  tbaf 
case,  to  make  it  chance-medley ;  but,  in  order 
to  that,  it  must  appear,  that  what  Mr.  Annealey 
was  doin£[  was  perfectly  lawful,  otherwise  he 
will  be  guilty  of  manslaughter. 

The  other  prisoner,  Redding,  hiad  certainly, 
by  virtue  of  his  deputation,  and  by  force  of  the 
acts  of  parliament  made  for  the  preservation  of 
the  game,  authority  to  seize  the  deceased,  who 
was  clearly  acting  in  violation  of  those  laws. 
But  it  is  doubtful  whether  the  authority  of  a 
game-keeper,  being  (jersonal,  the  otjier  prisoner 
acted  lawfully  in  assisting  him. 


■ai^bt  get  the  money  secured.'and  I  wrote  two 

»r  Uiree  drafts  of  notes  for  200/.  and  he  took 

copies  of  them. 

a.  How  came  he  to  take  copies  of  them  ^ 
Xecting,    Becaose  I  did  not  care  my  hand 

Kliould  be  known.    I  have  a  copy  of  one  of 

them  in  my  pocket    [Reads.] 

'  I  promise  to  pay  to  Mr.  Thomas  Eggle* 
'  stone'  (that  ia  his  elder  brother) « or  his  oider, 

*  at  or  upon  the  10th  day  of  June  nest,  the 
^  sam  of  SOO/.  sterling,  ibr  value  received  from 
^  hia  deceased  fkther  and  him  in  carpenter's 
«  «r«rk,  te.    Witnesi  my  hand  this  10th  day 

*  of  Hay,  1742.' 

This  was  to  be  signed  either  by  WilliamSy  or 
my  k>rd  Anglesea. 

Q.  Do  you  know  of  any  discourse  with  Pa- 
trick Lawfer  ? 

Keating,  Yes;  be  is  my  lord  Anglesea's 
•errant 

Court.  Whal  Lawler  said  is  not  evidence, 
unless  to  contradict  himi  and  he  has  not  been 
ftzambed. 

Q.  Have  von  ever  seen  (be  earl  of  Angle* 
sea  at  the  White  Horse  ? 

Keating,  He  is  there  often. 

Q.  Wmit,  has  the  earl  of  Anglesea  any  thing 
to  dotberef 

JlCee^ia^.  Bis  coach  and  (lorses  are  kept 
there. 

Q,    Haw  long  have  they  stood  there  ^ 

Ke«tting,  They  stand  there  constantly. 

Seq.  Gapptr,  What  was  that  note  forf 

Keating.  It  is  only  a  copy  of  what  I  wrote 
for  Eggleslone ;  ibr,  as  I  tofd  the  Court  before, 
I  did  not  care  that  mj  hand  should  be  seen  in 
mnv  sncb  thing  as  bnbery  and  corrmption. 

heij.  Gapper,   Where  was  this  note  signed  P 

Keating,  I  cannot  say  whether  it  was  signed 
or  not;  he  told  me  it  was  to  be  sighed. 

Q,  Did  not  yon  put  this  mto  Egglestone's 
beadf 

Keating,    No,  upon  my  oath,  I  did  not. 

BIr.  Bromn,    Did  not  you  receive  money  to 

S»  somewhere,  and  you  and  he  went  and  spent 
e  money  f 

Keating,  I  received  a  crown  to  go  to  Wool- 
wich. , 

Q.  Bow  came  you  not  to  go  to  Woolwich? 

ieating,  I  had  not  a  mino  to  go. 

ScQ.  Uapper,  So  vou  had  a  mind  to  make 
Egglestone  drunk  witn  this  crown  ?  , 

Seating,  That  is  a  different  case.     ^ 

Q.  Did  not  you  treat  him  ? 

Keating,  Yea,  I  did. 

Q,  What  reason  had  you  to  treat  bimf 

Keating,  Because  he  had  no  money  of  his 
own. 

Seij.  Gapper,  So  you  had  a  crown  to  go  to 
Woolwich,  and  did  not  go. 

JKco^ii^.  I  did  not  go»  uideed. 

The  evidence  for  the  prisoners  being  gone 
throughi 

OmrU  If  the  jvr¥  should  be  of  opinioo  that 
the  gun  went  tf  by  accident,  the  homicide 


The  SuBSTANcft  of  the  ARGUMdra  by  the 
Connsel  for  the  Prisoners,  viz.    Mr. 
Hume  Campbell,  Mr.  Seij.  Hayward, 
Mr.    Clarke,  Mr.  Wyrley,   and  Mr. 
Smith,  was  as  follows : 
^  RIv  lord,  althongh  a  game-keeper^s  autho- 
rity be  personal,  we  submit  to  your  lordship, 
that,  as  the  deceased  was  confessedly  doing  an  . 
unlawful  act,  Mr.  Annesley^s  catching  at  the 
string  of  the  nety  which  the  deceased  had 
thrown  awa^,  and  which  might  be  only  to  pre- 
vent its  fallmg  into  the  water,  was  not  such  a 
trespass  in  him,  as  will  alter  the  natnre  of  the 
consequence,  and   make  that  manslaughler, 
which  appears  to  have  been,  in  fa^t,  a  most  uo- 
fortnnate  accident. 

We  humbly  apprehend,  my  lor^,  that  it'  is 
not  necessary,  that  the  act  ]pr.  Aunesley  was 
about,  when  the  accident  happened,  should  be 
strictly  legal ;  if  it  was  an  act  of  an  indifferent 
nature,  not  an  unlawful  one,  we  hope  it  will  be 
sufficient  to  excuse  him  from  the  guilt  of  man' 
slaughter. 

If  a  man  throws  a  stone  into  a  place  of  pub- 
lic resort,  and  kills  another,  that  will  be  man- 
slaughter, because  the  act  itself  wat  unlawful, 
supposing  that  dismal  consequence  had  not 
fodowedit 

But  if  a  man  is  playing  at  bowls,  and  unde- 
signedly kills  another,  there,  as  t)ie  first  act 
was  of  an  indifferent  nature,  the  law  will  not 
impute  the  accident  consequential  to  it  as  t 
crime. 

As  to  Mr.  Annesley 's  entering  the  close  that 
betonged  to  Sylvester,  wbi^tever  it  might  be 
with  regard  to  him,  it  was  an  act  of  an  indif- 
ferent nature  with  respect  to  the  deceased,  who 
claimed  no  proper^  in  the  ground,  and  oonse- 
qoentl  V  hao  no  more  right  to  be  there  than  Mr. 
AnnesTey,  unless  you  will  suppose  him  to  have 
had  the  owner's  consent,  which,  as  it  was  not 
proved,  mav  and  ought,  with  equal  justice,  to 
DC  supposed  in  favour  of  the  prisoner. 

The  young  man's  evidence  being  put  out  of 
the  case  (and  oonsideriog  the  manner  in  which 
he  contradicted  himself;  and  has  been  contra- 
dicted by  others,  what  be  says,  we  apprehend, 
ought  to  sund. for  nothing),  Mr.  Anneslcy's 
act  appears  to,  be  no  more  than  stooping  to  pre- 
vent the  string  of  the  net  from  falhng  into  the 
river ;  in  doing  of  whicbi  euppose  a  piatol  had 
gone  off  In  his  pocket,  wouia  it  not  be  the 
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hardest  case  io  the  world,  to  say  that  this  acci- 
dent should  make  him  guilty  ofmanslaiighter  ? 

Bat  allowing'  it  necessary  that  the  act  Mr. 
Annesley  was  doing  mast  be  lawful,  we  hope 
to  shew  your  lordship,  that  Mr.  Anuesley^a  io*- 
ter position  in  this  case  was  so. 

There  are  two  acts  of  parliament  relating  to 
the  game  applicable  to  this  case;  the  one 
made  in  the  <22d  and  2Sd  years  of  Charles  2, 
ichap.  26,  and  the  other  m  tho  4th  and  5th 
years  of  William  and  Mary,  cbaii.  23. 

The  first  recites,  that  divers  disorderly  per- 
sons, laying  aside  their  lawful  trades,  betake 
themselves  to  the  stealing  of  oonies,  hares, 
pheasants,  partridges,  and  other  game,  with 
nets  snd  other  engines. 

For  remedy  whereof  it  enacts.  That  all 
lords  of  manors  may,  by  writing  under  their 
hands  and  seals,  authorise  one  or  more  game- 
keeper or  game-keepers,  within  their  manors; 
who,  being  so  authorized,  may  seize  such  nets, 
or  other  engines,  as  shall  be  used  by  any  person 
or  persons  prohibited  to  keep  or  use  the  same. 
'  Then  it  recites,  that  divers  idle,  disorderly, 
and  mean  people  do  betake  themseWes  to  the 
stealing  of  fish  out  of  ponds,  and  other  seTcral 
"waters  and  rivers,  to  the  great  dumnge  of  the 
owners  thereof,     v 

Therefore  it  enact8,*Tbat  if  any  person  or  per- 
sons shall  use  a  casting-  net  in  any  river,  Ike. 
without  the  consent  of  the  lord  or  owner  of  the 
caid  water ;  and  bemg  thereof  convicted  before 
Any  justice  of  the  peace,  shall  give  the  owner 
such  8atis.%ction  (not  exceeding  treble  damages) 
as  thejiutice  shall  appoint,  or  be  committed  to 
the  House  of  CorrecUoo.  And  that  it  shall  be 
lawful  for  the  justice  to  destroy  all  such  nets, 
or  other  engines,  wherewiih  such  offenders 
shall  be  taken  or  apprehended. 

The  other  act  of  pariiament  recites,  That  di- 
Ters  good  and  necessary  laws  had  been  made 
fiir  preservation  of  the  game;  notwithstanding 
which,  or  for  want  of  the  due  execution  thereof, 
the  game  had  been  very  much  destroyed  by 
many  idle  persons,  who  afterwards  betake 
themselves  to.  robberies,  burglaries,  or  other 
like  offences,  and  neglect  their  lawful  employ- 
ments. 

For  remedy  whereof  it  enacts.  That  no  per- 
•on  or  persons  shall  have  or  keep  any  net  or 
engine  for  taking  of  fish,  except  the  owner  or 
occnpier  of  a  nver  or  fishery.  And  that  it 
'shall  be  lawful  for  such  owuer  or  occupier,  and 
nil  and  every  other  person  or  persons,  by  him 
or  theih  for  that  purpose  appointed,  to  seize, 
detain,  and  keep,  to  his  and  their  own  use  and 
uses,  every  net  or  engine  which  they  shall  find 
used,  or  in  the  custody  or  possession  of  any 
perKon  or  persons  whatsoever,  fishing  in  any 
river  without  the  consent  of  the  owner  or  oc- 
cupier. 

Now  the  question  which  your  lordship  puts 
upon  us  to  argue,  is,  Whether  a  person  duly 
Bothorized  under  these  acts  of  parliament, 
beinff  resisted  m  the  execution  of  his  office, 
can  Teplly  call  any  other  person  to  bis  assis- 


«.       [iia 

Your  lordship  will  consider  we  areargttf 
in  favour  of  life,  and  therefore  will  oeutrae 
these  laws  in  the  most  beneficial  msaser  for 
the  prisoner,  and  the  rather,  because  socfa  eos- 
struction  will  tend  to  put  the  laws  tbeoselfei 
in  force,  which  were  intended  for  secoringma 
in  their  property  from  the  ?iolation  of  idle  ud 
disorderly  persons. 

These  acts  suppose  the  offenders  to  be  ^ 
perate  people ;  for  it  describes  tbeos  to  be  nek 
as  aftowards  betake  themselves  to  roUwris 
and  burglaries;  and  likewise  supposes  (whit  ii 
also  true  in  fact)  that  they  go  in  nonbeD  to 
destroy  the  game. 

That  circumstance  seems  to  imply,  ibiti 
game- keeper,  or  other  person  duly  appoioied, 
may,  io  such  cases,  call  in  other  persooitokis 
assistance. 

To  construe  the  law  otherwise,  wooU  lesdcr 
it  ineffectual ;  for  it  is  absurd  to  suppose,  tbtt 
every  lord  of  a  manor,  or  owner  of  a  fiibenr, 
should  appoint  as  many  game-keepen  ai  tbffc 
may  be  persons  inclined  to  invade  nis  propectf. 
This  would  entirely  tend  to  defeat  the  secnritj 
intended  by  the  law,  and  therefore  can  oeva 
be  agreeable  to  the  meaning  of  the  legiiltten. 

As  these  are  late  acts  of  parliament,  iicu- 
not  be  ex|iected  that  we  abould  prodoeecuei 
directly  in  point,  and  resolutions  of  the  jadfes, 
on  the  construction  ef  those  acts  in  this  ^ 
tion. 

But  suppose,  upon  some  of  the  ads  of  per* 
liament  made  against  smugglers,  an  officer  of 
the  revenue,  or  at  the  common-law  a  ooortiUe, 
being  resisted  in  the  execution  of  his  office,  calk 
in  other  persons  in  the  neighbonrhood  to  Us 
assistance,  and  mischief  or  death  eosnes; 
might  not  those  persons  avail  themselves  of  the 
auUiority  vested  in  the  officer  or  constable, » 
as  to  be  justified  in  what  they  do,  for  tbeiDiiii- 
fiest  support  and  execution  of  the  law? 

A  man  has  undoubtedly  a  right  to  drive  tvty 
cattle,  which  he  finds  damage  fiusaat  ip  hs 
ground.  Suppose  then  he  should  deare  a 
stranger  to  assist  him,  could  the  owner  tf  the 
cattle  maintain  an  action  a^nst  the  straagcr 
for  the  trespass  in  driving  his  cattle  ? 

Suppose;  in  the  present  case,  the  deceaan 
had  not  unfortunately  been  killed,  sod  had 
brought  an  action  against  the  prisoocra  far  aa 
assault,  might  not  the  defendants  (oneof  wUdi 
was  game-keeper)  have  pleaded -specisllj,  mJ 
justified  under  the  act  of  parliament?  Aad 
surely,  whatever  in  pleading  would  havcb«s» 
justification  in  such  acaseas  this,  will  beassf- 
ficient  excuse. 

But  we  apprehend,  that  in  all  cases  wberelha 
law  makes  offences  punishable  by  justi^  ai 
the  peace,  whoever  sees  a  person  conunittoaf 
such  an  offence,  has  a  right,  witlKMit  sDjr  tft- 
cial  authority,  to  take  him  up,  and  carry  hiSt 
together  with  the  instrument  of  hi",^*'']'] 
before  a  juatice,  in  order  to  his  convkjtioo;  aod 
that  whatever  is  necessary  for  this  porpose  s 
lawfuU  ^ 

If  this  was  not  law,  ofikiders  wooM,  is  iw 
escape  with  impunity ;  for,  obemBf 
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themselves  to  be  diseoTered,  they  would  hsrdly 
stay  till  the  observer  could  resort  to  a  proper 
auibority ;  aod,  being  mean  mid  unknown  per- 
sons, might  never  afl^wsrds  be  found. 

Bven  the  young  man  who  was  so  very  for- 
ward iu  giving  his  evidence,  admits  that  his 
father  and  he  were  actually  fishing,  that  is, 
committing  an  offence  against  these  acts  of 
parliament ;  that  Redding,  who  had  a  legal 
authority,  came  up  first  to  the  deceased,  and 
demanded  the  net;  that  the  deceased  refasedto 
deliver  it;  and  that,  whilstthey  were  struggling 
for  the  net,  Mr.Annesley  came  up  and  snatch^ 
at  it. 

Upon  the  whole,  we  hope  Mr.  Annesley 
was  well  warranted  to  go  to  Redding's  assbt- 
aiKx ;  and  that  the  unhappy  accident  that  fell 
out  at  that  time»  shall  not  be  imputed  to  him  as 
a  crime,  but  construed  to  be  no  more  than 
chance-medley.* 

The  SoBSTANCB  of  the  Arouments  by  the 
Counsel  for  the  Prosecutor,  viz.  Mr. 
Serj.  Gapper,  Mr.  Seij.  Wynne,  Mr. 
Brown,  and  Mr.  JobnsoD|  was  as  fol- 
lows: 

My  lord,  the  counsel  for  the  prisoners  have 
undertaken  to  justify  under  two  acts  of  par* 
llament. 

As  to  the  99d  and  93d  of  Charles  S,  we  beg 
leave  to  observe,  that  the  clause  empowering 
lords  of  manors  to  appoint  game-keqiers,  with 
authority  to  seize  nets,  does  not  extend  to 
fisheries.  The  clause  which  relates  to  fishing, 
only  directs  that  the  offenders  shall  be  punished, 
upon  conviction,  before  a  justice  of  peace ;  but 
does  not  empower  any  one  to  seize  either  them 
or  their  nets.  The  regular  way,  undoubtedly, 
ia  to  lay  a  complaint  before  a  justice  of  the 
peace,  who  is  to  grant  his  warrant  for  appre- 
hending the  offender,  aod  then,  upon  conviction, 
he  may  destroy  the  net.  Besides,  it  vras  sworn 
by  old  Redding,  that  this  was  his  fishery ;  if 
so,  sir  John  Dolben  had  no  authority  at  all  to 
appoint  a  game- keeper  to  take  caie  of  it,  and 
conseqnendy,  erenthe  depntation  itself  is  void. 

But  if  it  was  not  void,  yet  still  the  power  is 
personal,  aod  cannot  be  delegated  to  uMrther, 
and  therefore  cannot  serve  to  exense  lor.  An- 
nesl^,  who  appears  to  have  acted  officiously, 
without  being  called  u|)on  by  any  body. 

As  to  the  other  act  of  parliament,  the  4th  and 
5th  of  William  and  Maiy,tbat  no  ways  relates 
to  game-keepers;  but  only  empowers  the 
owners  or  occupiers  of  fisheries,  or  persons  by 
them  for  that  purpose  appointed,  to  seize  the 
nets  ;  so  that  this  power  is  confined  to  old  Red- 
ding himself^and  it  does  not  appear  he  has  ap- 
pointed either  of  the  prisoners ;  aod  there- 
fore, as  they  had  no  authority  at  all,  they  were 
trespassers,  and  must  answer  for  the  conse- 
quences. 

«  See  Leaeh's  Hawkins's  Pleas  of  the  Crown, 
book  1,  c.  99,  s.  8.  See  also,  as  to  the  ques- 
tion here  made,  the  observations  in  East's  PL 
Cr.  cb.  9>  s.  $U 


As  to  the  liberal  construedon  of  the  acts  of 
parliament,  which  the  gentlemen  contend  for, 
we  say,  that,  at  the  common  law,  every  man 
had  a  right  to  fish  in  rivers ;  and  consequently 
those  statutes  sre  an  abridgment  of  the  common 
law,  and  therefore  to  be  strictly  construed.  By 
the  same  rule  of  construction,  which  they  in- 
sist upon,  any  man  may  claim  a  right  to  come 
every  day,  and  search  another's  house  for  nets 
and  engines  for  destroying  of  game.  But 
what  murders,  besides  other  inconveniences, 
must  be  the  consequence  of  such  an  unlimited 
power,  we  leave  all  the  world  to  judge. 

We  admit,  that  thiais  a  new  case,  and  there- 
fore the  cases  put  of  a  constable,  whose  office 
is  as  ancient  as  any  in  the  kingdom,  are  by  no 
means  parallel.  We  insist,  therefore,  that  the 
prisoners,  at  least,  Mr.  Annesler,  having  been 
wrong-doers,  must  answer  for  toe  consequence, 
which  being  the  death  of  one  of  his  majesty's 
sutgecte,  make  them  gnilr^  of  mansUughter, 
supposing  the  g^n  went  oflr  by  accident. 

Then  Mr.  Hume  Campbell satdin  reply : 

My  lord,  I  beg  leave  to  trouble  you  with  a 
few  words,  on  behalf  of  the  unhappy  gentleman 
who  stands  charged  before  you  with  a  crime 
which  affects  his  life. 

If  that  consequence  was  the  motive  for  the 
charge,  he  may  rely  upon  the  justice  of  this 
court  as  his  security ;  to  your  justice  be  has 
Surrendered  himself,  and  equally  trusts  in  that 
and  his  innocence. 

In  arguing  the  point  now  before  the  Comrt^ 
I  may  take  it  for  granted,  that  the  gun  went 
off  by  accident,  without  Mr.  Annesley 's  know- 
ing it ;  and  only  consider,  whether  his  inter- 
posing to  assist  Redding  was  or  was  not  lawful. 

My  lord,  1  take  it  for  a  general  rule,  that  all 
persons,  on  request, 'not  only  may,,  but  are 
bound  by  their  duty  and  allegiance,  to  assist 
legal  officers  in  the  execution  of  their  duty. 

1  shall  not  repeat  any  Of  the  evidence ;  the 
Court  will  remember,  that  a  request  of  the 
game-keeper's,  or  what  amounts  to  such,  has 
been  proved. 

I  mentioned  the  case  of  a  constable,  which 
the  gentlemen  of  the  other  side  endeavour  to 
distinguish  from  that  of  a  game-keeper,  by 
sayiuf^,  .that,  his  power  is  grf at,  and  that  hn 
office  IS  v^  flfndent.  I  aomit  both  these  po- 
shions ;  but  insist,  that  bis  power  does  not  arise 
from  the  antiquity,  bnt  from  the  legality  of  his 
office.    . 

A  game-keeper  is  a  legal  officer,  psrticularly 
appointed  under  the  acts  of  parliament  for  the 
preservation  of  the  game :  He  Is  for  that  pur- 
pose fully  empowered  to  put  the  laws,  relating 
to  the  same,  in  execution :  nobody  can  lenally 
resist  him,  and  consequently  the  decessed  and 
his  son  were  douUy  criminal  ; first,  in  breaking 
the  law,  and  then  in  resisting  the  legal  officet, 
who  came  to  put  that  law  in  fbroe. 

What  did  Mr.  Annesley  do  in  this  cssef  He 
stooped  to  Uke  op  the  net,  which  the  deceased 
had  imkiwfUly  thrown  into  the  water,  to  pre* 
Tent  the  game^keeper  firom  seiisuig  it. 
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EggleatOM  bad  abandoned  it ;  and  will  any 
one  maintain,  that  when  a  trespasser  throws 
away  the  instrument  of  bis  crime,  it  is  unlawful 
in  another  person  to  take  it  up  ?  Nay,  the  as- 
«atant  of  him  to  whom  the  statute  gires  it  ? 

They  say  a  man  may  as  well  go  every  day 
into  people's  houses,  under  pretence  of  search- 
ing for  nets,  &c.  No,  they  cannot  do  that  by 
law :  every  man's  bouse  is  his  castle ;  and  the 
law  has  provided,  that  he  shall  not  be  molested 
there  without  a  special  authority.  Nor  is  there 
jUie  same  reason  for  that,  as  there  is  for  seizing 
offenders  in  the  actual  commission  of  the.  of^ 
fence.  The  very  case  they  put,  implies  the 
offender  may  be  found  and  come  at  by  the  or- 
dinary forois ;  but  in  the  other,  be  may  not  be 
known,  and  will  hardtv  stay  till  you  apply  for 
a  warrant  to  apprehend  hitai. 

So  that  the  necessity  of  the  thing  makes  that 
reasonable  and  lawful  in  the  one  case,  which, 
for  want  of  that  necessity,  is  not  so  in  the  other. 

That  a  special  authonty,  my  lord,  b  not  ne- 
cessary in  all  cases,  will  hardlj^  be  disputed ;  a 
constable,  if  the  law  is  broke  in  his  presence, 
may,  by  virtue  of  his  general  power,  take  cog- 
nizance of  the  offence,  and  arrest  the  offender. 

In  the  present  case,  the  game-keeper,  who 
is  a  legal  officer,  and  in  nature  of  a  constable 
for  this  particular  purpose,  saw  the  deceased  a- 
fisbing,  and  consequently  had  a  right,  without 
aaj  special  warrant,  to  seize  him,  and  when 
r«u8ted,.to  call  Mr.  ^nnesley  to  his  assistance. 

It  is  said,  the  acts  of  parliament  are  an 
abridgmeot  of  the  common  law,  and  therefore 
•houl^beconstrned  strictly.  My  Iprd,  no  num, 
by  the  common  law,  bad  a  right  to  fish  in  an- 
other's property.  It  was  an  offence  at  the 
common  law ;  it  is  <  malum  in  se ;'  and  the 
statutes,  that  have  been  ntentioned,  only  make 
that  offence  punishable  by  a  justice  of  peace ; 
as  they  tend  therefore  to  secure  the  property 
4rhich  a  man  had  at  the  common  law,  they  are 
an  addition  to  the  common  Uw,  fixing  a  pu- 
nishment for  the  breach  of  law ;  and  theretOK 
.to  be  so  construedy  as  will  best  answer  so  sa* 
lutary  an  end. 

ICrit  is  a  newcasst  as  the  gentlemen  seem  to 
ky  A  stress  upon  it,  let  us  consider  what  will  be 
the  consequence  of  your  lordship's  determina- 
tion, if  it  should  be  against  os. 

The  law,  my  lord,  1  apprehend,  will  become 
.  vain  and  idle ;  for  if  offenders  get  together  in 
any  namber,it  will  be  impossible  for  a  gaxne- 
keeper  to  restrain  them. 
*     NajTt  <ny  lord,  the  law  itself  will  become  a 
snare  to  all  who  have  not  the  act  of  parliament 
in  their  pocket,  to  tell  them  they  most  not  in- 
terfere ;  for  suppose  a  person,  legally  appointed 
under  an  act  of  parliament,  ^ing  to  do  his 
.  dqty ,  is  resisted,  can  it  be  imagined  that  his  fel- 
low-servant, bjs  neigbbour^qr  his  friend,  would 
^  not  thiuk  himself  justified,  nay  bound  to  assist 
him,  when  he  seen  his  aotbqrity  thus  trampled 

At  mosW  n»y  lord,  it  could  be  oa\y  an  impru- 
dent act  in  Mr.  Anneslof  to  Interpose  $  but  we 
hope  yojir  lordsb|p  w^  not  cckniptrue  it  to  be 
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such  an  unlawful  act  as  will  make  him  a  tres- 
passer, and  so  guilty  of  manslaughter. 

Your  lordsbiu  ^11  please  to  obierre,  thai  it 
depends  entirely  on  the  credit  of  E|gglestOK» 
whether  this  gentleman  did  anjthu^g  or-^ 


Before  your  lordship  directs  the  jury  as  to  this, 
it  is  my  duty  to  acquaint  your  lorashipt  that 
there  is  an  indictment  on  the  corooer'ainiiaest, 
and  likewise  an  indictment  on  the  black  act, 
against  the  prisoner  Mr.  Annesley . 

Court,  That  is  for  'shooting  malkioasly ; 
But  there  is  no  evidence  tending  that  way. 

Seij.  Gapper*  My  lord,  we  desire  to  csA 
some  evidence  to  support  the  character  of  John 
Egglestone. 

Q.  For  what  ?  We  haTCcalledno  witness  to 
impeach  it. 

Court.  Have  yon  not  examined  every  wit- 
ness that  has  appeared  to  thebo^'a  chnraetcrf 
If  you  could  have  called  more,  it  is  to  be  sop- 
posed  yon  would  have  done  it. 

John  Gardner  sworn. 

Seij.  Wynne.  Do  you  know   tbta 
BgRlestoue? — Gardner.  Yes. 

SerJ.  Wynne,    How  long  hsv e  you 
him  ? — Gardner.  Seven  or  eight  years. 

Serj.  Wynne.  What  is  he,  as  to  hie  honest/ 
and  veracity  ? 

Gardner.  He  is  like  other  boys,  sometwies 
good,  somelimeo  indifferent. 

Seij.  Wynne.  J  do  not  mean  as  to  a  liille  mi- 
luekiness:  But  do  yon  think,  from  bis  general 
behavionr,  that  he  would  forswear  hininciff 

Gardner,  No,  I  do  not  think  that  he  wpeM. 


jwng 


Thomas  Syheeter  swoni. 

Seij.  Wynne,  Do  you  know  this  Hggjeatenf  ? 

T.  Syhetier.  Yes,  I  hara  known  bina  ahoot 
three  years;  helived  by  me  ata  biilcber*a« 

SeiJ.  Wynne.  What  was  he  as  to  his  cba- 
•  acter  and  beharionr  f 

T.  Syhester.  Ha  was  MiaelimcB  iile  and 
given  to  play. 

Seij.  Wynne.  Do  yon  think  be  wooM  frr- 
swear  hidunlf  P 

T.Sykmier,  No^Idonotthink  bewwld. 

Samuel  Sylvester  called. 

Seij.  n^^fiaa.  How  long  have  yon  known 
this  boy? 

S.  Syhetier.  I  hare  known  this  bey  a  gaad 
while. 

Seij.  Wynne.  Whatisbisgenenlcbvacster; 
do  voo  think  be  would  forswear  hioBaelf  ? 

1$.  I^kesier.    I  hare  had  n 
with  bun,  so  I  do  not  know  what  ho  is. 

WVHam  Falmer  sworn. 

Serj.  T^fie.  Do  yon  know  yovng  ] 
stone? — Falmer.  Yes. 

Sen.  Wynne.    How  long  have  yon  knoj 
himr 

Falmer,  1  hare  Imown  him  as  long 
hare  known  any  person  of  his  age :  Be  < 
of  very  honest  parents. 

Seij.  Wynne.  Do  yen  think  bo  wo 
swear  hiinseir. 
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Palmer.  I  do  not  think  he  would  forswear 
himself. 

Q.  Upon  your  oath,  do  you  notlhink  be  is 
much  aitdicted  to  lyios[  P 

Palmer.  W by » that  is  not  taking  a  fidse  oath. 

PtttHck  Lamler  sworn. 

Serj.  Wynne.  Do  you  know  Paul  Keatine  ? 

Lawler.  I  have  known  him  ever  since  the 
I8ih  of  March  last. 

Q.  What  is  his  general  character  ? 

iMwler,  1  do  not  know  his  general  eharao- 
ter ;  but  I  know  he  has  behaved  very  Iwd  of 
late. 

Q,  Did  yon  never  offer  him  any  money  to 
keep  out  oi  the  way,  and  not  appear  at  this 
trial  ? 

Lawler.  No,  not  I ;  but  be  said  be  would 
give  them  a  Rowland  for  their  Oliver. 

Q.  Do  you  know  what  be  meant  by  that  ? 

Larder.  No ;  only  that  be  said  if  my  lord 
Anglesea  did  not  give  blm  money,  be  would 
turn  evidence  on  the  other  side. 

Q.  What  did  you  think  be  meant,  when  be 
said,  if  my  lord  Anglesea  did  not  give  him 
money,  he  would  turn  evidenoe  on  uie  other 
side?  Why  surelv  my  lord  is  not  concerned  in 
this  prosecution:  But  praji  Sir,  you  have 
g'iven  a  bad  account  of  Mr.  Keating,  how 
came  you  and  be  acquainted  ? 

Lawler.  This  Keating  and  I  came  over  to- 
gether from  Ireland  in  ue  same  ship ;  be  told 
me,  there  were  some  evidences  on  board  thai 
were  coming  over  to  swear  away  my  lord  An- 
glesea's  estate :  said  be,  there  are  three  women 
and  two  men,  and  I  have  discovered  the  whole 
thing,  how  they  are  bribed  to  come  here ;  and 
if  I  come  to  liondon,  said  he,  1  will  give  my 
lord  Anglesea  an  account  of  it. 

Q.  Pray,  Sir,  tell  us  what  became  of  Keat- 
ing when  he  came  to  town  ? 

LawUr.  Soon  after  he  arrived  be  found  me 
oat,  and  so  I  told  Mr.  Jans  I  thooffbt  he  might 
depend  upon  this  roan,  because  I  had  seen  biro 
ill  Bristol ;  said  I,  I  speak  to  you  about  this 
man  out  of  charity ;  for  bets  very  poor:  then 
■ays  Mr.  Jans,  Let  him  go  to  the  W bite- 
Horse  in  Piccadilly;  and  then  be  wanted 
clothes  and  money ;  and,  says  he.  If  they  do 
not  give  me  clothes  and  money,  I  will  swear 
that  the  earl  of  Anglesea  was  to  give  a  note 
to  young  Egglestone  to  swear  upon  this  trial. 

Q.  What  do  you  think  he  meant  bv  his 
givinsfa  Rowland  Ibr  an  Oliver?  Whetner  it 
respected  this  cause^  or  related  to  my  lord  An- 
glesea*s  estate  ? 

Laufler.  1  cannot  tell  what  he  meant. 

Then  the  Court  proceeded  to  sum  up  the 
evidence  as  follows : 

Gentlemen  of  the  jury,  the  prisoners  at  the 
bar,  James  Annesley  and  Joseph  Redding, 
atand  indicted^ for  the  wilful  murder  of  Tlio- 
mas  Eijiglestone,  ^by  giving  him  one  wound  on 
the  lelt-side  of  the  belly,  in  the  parish  of 
Staines,  of  which  he  instantly  died :  the  ii»- 
dictroent  sets  forth,  that  Annesley  fired  the 


gun,  and  gave  the  wound,  and  that  Redding 
was  assistmgand  abetting  him  in  the  doing  or 
it:  and  they  stand  a  second  tiihe  indicted  on 
the  coroner's  inqnest  for  the  same  murder; 
and  there  is  another  indictment  against  the 
prisoner  Annesley,   for  feloniously,  witfullyy 
and  maliciously  snooting  this  man,  against  the 
statute  of  the  ninth  of  king^George  the  first. 
The  first  evidence  that  is  cuted  by  the  prose- 
cutor  is  John  Egglestone ;  he  says  his  father 
and  he  went  a'fisbing  up  the  river,  tin  they 
came  to  Samoel  Sylvester's  ground;  that  they 
had  a  net,  and  the  string  of  the  net  was  about 
his  father's  arm^  that  when  thev  got  about 
the  middle  of  the  field,  they  taw  the  prisoners 
coming  up ;  that  Redding  came  up  nrst,  and 
went  to  lay  hold  of  the  net,  and  his  father 
threw  the  net  into  the  river,  about  two  yards 
from  him :  and  that  Annesley  then  came  up 
and  said.  Damn  your  blood,  deliver  your  net. 
or  you  are  a  deadman,  and  fired  directly  u  and 
that  he  shot  him  near  the  bottom,  of  the  belly 
on  the  left-side;  that  bis  father  aaid,-  You 
rogue,  what  have  you  done  ?    I  am  a  dead 
man ;  that  he,  the  witness,  took  a  knife  out  of 
his  pocket,  to  cut  the  strlnp^  of  the  net  from 
bis  father's  arm,  and  leaned  into  the  river,  and 
dragged  the  net  to  the  otner  side  of  the  river ; 
and  that  Annesley  said.  The  ro^ue  has  got 
his  net,  let  us  so  on  the  other  side ;  that  ne 
saw  Betteswortb,  Fisher,  and  Bowles,-  on  (be 
other  side  of  the  river,  and  told  them  he  be- 
lieved his  father  was  dead ;  that  they  came 
ovet  the  river,  and  advised  biro  to  get  a  sur- 
geon ;  upon  which  he  went  to  one  Charlei 
Cole,  but  be  did  not  come:  that  then  he  went 
for  Russel  the  constable,  to  search  for  the  prt» 
soners,  and  says  they  found  the  prisoner  An* 
nesley  in  a  place  about  five  or  she  foot  above 
the  floor,  in  an  out-bouse,  upon  some  rubbish ; 
that  they  carried  him  to  the  Round- bouse ; 
that  he  staid  there  all  night,  and  the  next  day 
they  carried  him  to  Hounslow :  he  says  the 
gun  was  cocked,  but  be  cannot  tell  when  be 
cocked  it :  he  says  sir  Thomas  Reynell  came 
into  Hounslow  while  they  were  there;   and 
that  by  his    order  tfaev  went  to  the  Grey- 
hound i|t  Laleham  ;  and  that  one  Lane,  Ches^ 
ter's  son-in-law,  ofiered  him  100/.  a  year; 
that  Mr.  Annesley  said  be  bad  not  100/L  a 
year  to  give  him,  for  he  had  more  to  provide 
for ;  but  he  might  have  50/.  a  year,  if  he 
woold  not  come  affaiost  him :  be  said  he  had 
no  conversation  with  one  Doffell,  but  that  be 
bad  with  Dal  ton ;  be  says,  he  has  sometimes 
dined  at  Williams's  table ;  and  that  be  did  not 
ten  Paul  Keating  he  was  to  have  SOO/. 

The  next  witness  that  is  produced  ie  John 
Betteswortb :  he  says,  that  Egs^lestone  and  b» 
son  were  in  Sylvester's  ground,  on  the  other 
side  of  the  nver,  and  he  eaw  the  nrisonei^ 
come  out  of  Redding's  ground  into  Syivester'% 
and  when  they  were  in  the  mldule  of  the 
ground  they  ran  after  them :  he  says,  Joseph 
Redding  was  too  nimble  for  Egfflestone'a 
father ;  but  whether  he  had  him  by  tne  collar, 
he  cannot  say :  he  s^ys,  that  the  gun  went 
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off  soon  after  Mr.  Annesley  came  np  to  old 
Egglestooe :  he  says,  he  saw  the  smoke  and 
fire  of  the  tfun ;  and  came  up  soon  aAerEggle* 
stone's  fiifher  was  shot.  He  says,  he  and 
Fisher,  and  Bowles,  crossed  the  water ;  and 
that  Annesley  and  Reddinaf  ran  away ;  that 
EgG^lestone  was  not  quite  dead  when  he  came 
over,  hut  was  not  able  to  speak ;  and  says, 
he  saw  the  net  on  the  otjier  side  of  the  river : 
he  says,  there  was  a  place  in  a  wash-house, 
about  six  foot  from  the  ground,  and  there  they 
found  Mr.  Annesley  ;  that  it  is  a  place  where 
they  put  hoops,  and  other  rubbish :  be  says, 
that  when  Mr.  Annesley  was  taken,  he  said, 
be  wished  to  be  killed,  Jor  being  instrumental 
in  the  taking  away  an  innocent  man's  life. 
That  about  half  an  hour  before  this  accident 
happened,  he  saw  Mr.  Aonesley  offer  to  shoot 
at  a  crow. 

John  Fisher  is  called  next;  be  savs,  he 
taw  yoong  lUdding  in  the  ground  with  ano- 
ther man ;  but  cannot  say  that  Annesley  is  the 
man ;  and  that  he  saw  there,  two  men  running 
after  Bgglestone  and  his  son;  that  Redding 
laid  his  hand,  he  thinks,  on  Egglestone's 
shoulder ;  and  there  was  a  sort  of  a  scuffle  be- 
tween them ;  and  he  that  carried  the  gun  car- 
ried it  in  a  form  to  shoot ;  and  he  that  carried 
the  gun  was  very  near  Bgglestone  when  the 
gun  went  off:  and  he  says,  he  saw  Joseph 
Redding,  and  the  other  man,  go  away ;  and 
he  says,  he  was  at  this  time  169  yards  off.  It 
seems  the  ground  has  been  measured,  and  that 
is  the  reason  they  are  so  particular  in  it :  he 
■ays,  Bgglestone  had  money  offered  him  in 
his  hearing ;  he  would  have  had  a  hundred  a 
year;  but  Mr.  Annesley  said,  he  could  not 
give  him  an  hundred  a  year,  for  he  had  other 
people  to  do  for  :  but  he  would  give  him  fifty ; 
and  that  Bgglestone  afterwards  said,  he  would 
not  sell  his  father's  blood ;  and  he  said,  that 
Bgglestone  afterwards  told  him,  he  believed 
the  gentleman  did  not  do  it  wilfully  ;  but  that 
the  boy,  being  afterwards  asked  bow  he  could 
swear  against  the  gentleman,  when  he  had  said 
he  believed  he  did  not  do  it  wilfully ;  he  said, 
he  did  not  remember  any  thing  of  what  he  had 


said  to  him^  and  he  says  he  has  be?n  in  the 

the 
excepting  that  one  time. 


same  story  ever  since  the  accident  happened, 


The  next  witness,  gentlemen,  is  Samnel  Syl- 
vester ;  and  he  says,  when  Mr.  Annesley  came 
out  of  that  place  where  he  was  found,  be 
trembled  very  much:  he  says,  he  rents  this 
land  of  one  Sanders,  who  took  it  of  Redding's 
lather :  he  says,  Bgglestone  used  to  work 
sometimes  with  bis  father  in  the  business  of  a 
carpenter,  but  that  he  has  lived  some  time  at 
the  White  Horsq,  in  Piccadilly. 

This  iM  the  substance  of  the  evidence  for  the 
prosecutor. 

The  prisoner  Mr.  Annesley,  in  bis  own  de- 
ftnce,  says,  that  he  is  very  sorry  for  the  ac- 
cident that  has  happened  ;  that  these  persons 
were  poaching  .in  the  manor  that  belongs  to 
sir  John  Dolben ;  that  they  did  go  np  to  them, 
hot  that  yoa  cannot  suppose  ha  had  any  spite 


against  a  man  he  never  saw  in  bis  life ;  he  ajs 
that  he  had  a  gun  in  his  hand,  and  that  tiie 
gun  went  off  by  accident.  The  other  pmoon 
Redding  says,  ne  is  game-keeper  to  sir  Jobo 
Dolben  ;  that  h^  saw  these  men  fishing,  aod 
went  |o  take  the  net ;  that  he  heard  the  gut 

go  off,  and  saw  the  man  fall  down,  and  tba 
e  said  to  Mr.  Annesley,  Lord  Ues  mt,  I 
hope  you  have  not  killed  the  man !  and  tluik 
was  done  accidentally. 

To  prove  their  case,  they  called  the  follow- 
ing witnesses.    The  first  is, 

Mr.  Staples ;  he  says,  this  is  sir  John  Dol* 
ben's  manor,  and  that  he  has  held  cooni 
there. 

The  next  witness,  gentlemen,  was  Thomas 
Burlingson,  and  he  proves  a  deputstioa  of  ibe 
second  of  July  1741,  from  sir  John  DoJbeo  to 
Joseph  Reddmg  the  younger,  and  thereby  be 
is  appointed  his  game- keeper,  tu  seizetfae  ods, 
Sec,  of  any  person  who  shall  destroy  aov  game, 
or  fish,  in  his  manor ;  and  in  the  book  whkii 
is  kept  for  the  entry  of  these  things  for  tbe 
county  of  Middlesex,  it  appears  that  the  eotrr 
was  made  the  29th  of  January,  1741,  wbidi 
was  before  the  committing  of  this  fact. 

Then  Redding,  the  father  of  Joseph  Red- 
ding, is  called,  and  he  says,  the  fishery  beloi^ 
to  sir  John  Dolben,  who  is  lord  of  tbe  maaor; 
that  he  lett  the  ground  called  Hare  Mead  to 
Sanders ;  and  that  the  same  is  now  in  tbe  pof- 
session  of  Sylvester.  That  he  himself  was  is 
Chantry  Mead  (which  is  next  to  the  Bare 
Mead)  when  this  accident  happened:  tbtt 
when  he  came  up  to  them,  his  son  said,  be 
was  afraid  the  man  was  killed,  and  asked  io- 
nesley  how  he  came  to  do  it  ?  To  which  An- 
nesley answered.  He  did  not  think  of  tbe 
gun's  goinfif  off;  he  says,  they  seemed  teiy 
much  troubled  and  concerned :  being  asked 
the  position  of  tlie  gun  when  it  went  off,  be 
says,  Mr.  Aimesley  held  the  gtin  in  one  band, 
and  that  it  hung  down  by  his  side. 

The  next  witness,  gentlemen,  is  Wiiiiam 
Duffell ;  and  he  says,  that  some  hoars  aftrr 
the  accident  happened,  John  Eggkstone  cane, 
into  his  house ;  and  the  man  that  brooglit  biia 
to  his  house,  desired  him  to  speak  tbe  f  rotb ; 
and  the  account  the  boy  gave  at  that  time  wat, 
that  Redding  came  np  to  his  father,  and  de- 
manded the  net,  and  that  his  ftther  siid  be 
should  not  have  it,  and  threw  it  into  the  rirer; 
that  then  Mr.  Annesley  came  up,  and  tbe  gnu 
went  off,  and  his  father  was  shot  He  sairs, 
that  Abraham  Bgglestone  particularly  askfd 
tbe  boy  whether  he  saw  Mr.  Annesley  poll  tbe 
trigger  of  the  gunP  And  that  be  said  be  cooid 
not  tell ;  that  then  he  asked  him  tf  there  wctt 
any  words  between  them  ?  And  he  said,  No; 
that  then  this  witness  said,  it  was  a  strange 
thing  that  Mr.  Annesley  should  shoot  btf 
father,  and  have  no  word^  with  him :  that  being 
asked  in  what  manner  the  gun  was  held,  £^* 
glestone,  with  a  stick  which  he  bad  io  bis 
band,  shewed  them  in  what  manner  Mr.  An* 
nesley  held  the  gun :  he  says  tbe  stick  vmin 
bis  hand,  hanging  down  by  his  side.  Hesaffr 
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bmi  Egg IcftoM  tbeo  W9$  naMi^  if  be  tboof  bt 
konesiey  did  it  wilfully,  luid  tbat  be  laid  be 
oold  nol  teU.  Being  asked  as  to  tbe  boy's 
haracter ;  be  says  be  baa  but  an  indifiereoi 
bainfiter,  tbat  be  cannot  sfieak  io  the  praise 
f  him,  and  bas  beard  bis  fatber  oTlBn  com- 
lain  of  bim. 

Tbe  next  evidence  is  Jobn  DaJtop ;  and  be 
ays,  tbat  tbe  next  day  after  tbe  aooident,  be 
rem  to  Lalebajn,  and  there  Eflrglestone  told 
im,  be  believed  it  was  an  aceident,  and  not 
one  designedly.  He  says  the  bov  bas  but  an 
fidifierent  character,  but  believes  ne  woald  not 
»rswear  himsdf. 

Tbe  neitt  witness  is  Richard  Chester,  and 
le  says,  tbat  be  asked  the  boy  at  Lalebain^ 
rhetber  it  was  accidental  or  wUful;  and  tbat 
e  said  lie  believed  it  was  an  accident;  for  be 
id  oot  believe  any  gentleman,  in  cool  Wood, 
rould  designedly  shoot  another  ;  he  savs  he 
tad  a  whip  in  bis  band,  and  desired  £gg]e- 
tone  to  shew  him  bow  Mr.  Annesley  held  the 
^Q ;  tbat  be  took  the  whip  in  hia  band,  and 
hewed  bim;  tbat  be  held  it  in  bis  band, 
angmg  down  by  bia  side ;  and  be  says  be 
aw  Egglestoae  speak  to  Mr.  Annesley ;  thai 
te  shoi^  bands  with  bim,  and  drank  a  glass 
f  wine,  and  said  be  did  not  think  be  did  it  de- 


Mr.  Peterson  was  then  called  to  prove  what 
he  boy  said  before  tbe  coroner ;  bnt  bts  exa- 
mination being  taken  down  in  writing,  1  M 
uot  tliink  nnmer  to  allow  of  panda  evidence. 

Then  Mr.  King  the  coroner  was  called  ;  and 
le  produced  the  minutes  of  the  depositions, 
aken  the  4tb  of  May  at  Lalebam«  before  tbe 
aqoest.  Tbe  minutes  have  been  read,  by 
irbich  it  appears  that  JSgglestone  deposed,  tbat 
s  bis  father  and  he  were  fishing  in  Sylvester's 
TouDd,  Kedding  came  up,  and  laid  bold  of  bis 
itfaer,  and  demanded  bis  net,  which  bis  father 
efuaed ;  that  then  Annesley  came  up  and 
aid,  «  Damn  your  blood,  surrender  your  net, 
r  yon  are  a  dead  man  ;"  thai  he  heid  up  bis 
tece  against  bis  shoulder,  and  shot  him  di- 
BCtJy :  and  his  fatber  said,  **  Yoa  vogue,  you 
ave  shot  me,  I  am  a  dead  man."  And,  gen- 
lemen,  his  deposition  before  tbe  coroner  like- 
wise saya,  tbat  when  be  taw  biafatber  waa  shot, 
e  took  his  knife,  and  cut  the  string  of  tbe  net ; 
nd  tbat  then  Mr.  Anncpley  went  to  strike  bim 
n  the  bead,  with  tlie  butt  end  of  tbe  gun.  And 
e  swears  in  bis  deposition,  tbat  be  wae  nol 
ffered  any  money  by  any  body.  Then  they 
roduced  Mr.  Eusebins  Wiiluuns,  and  be  says, 
ohn  Fisher  told  biro,  tbat  John  Egglestone 
ad  said  he  did  uot  believe  Mr.  Annesley  kUled 
is  fatber  wilfully,  but  that  it  waa  done  by  ac* 
ident. 

Then  James  Betbune,  a  surgeon^  is  pro- 
aced,  and  be  says,  be  saw  tbe  body  ;  that  he 
Ksmined  and  probed  tbe  wound  $  and  he  saya 

was  an  inch  and  an  half  below  tbe  ridge  of 
le  hip-bone,  and  an  inch  and  an  half  wide; 
ad  that  when  be  put  his  instrument  downwards 

would  not  go  m  ;  but  it  wonid  go  in  when 
le  probe  was  put  upwards,  or  cross  tbe  belly. 
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Tbe  neit  witness  Is  Jobn  Perkins,  a  surgeon : 
be  says  be  opened  the  body  tbe  4lh  of  May,  to 
be  inspected  by  tbe  coroner's  inouest;  and 
there  was  s  wound  an  inch  and  a  half  diameter. 
He  pint  in  bis  probe  seven  oreagbt  incliea,  and 
found  tbe  wound  a  little  borisEontal,  about  an 
inch  and  a  half  bdoif  tbe  bip-bone;  he  saya 
there  were  UislsifS  en  the  other  side  of  the  body, 
and  they  were  four  or  five  inches  higher  than 
tbe  vwnd.  Mr.  King  says,  tbat  Mr.  Giftird, 
who  as  tbe  sofieitor  in  this  prosecution,  made 
application  to  bim  to  commit  Mr.  Annssley  te 
Newgate ;  but  be  tbouffbt  tbat  was  too  severe, 
an  sir  Thomas  ReynelT  was  a  justice  of  the 
peace,  and  bad  taken  snfiictent  care  of  him. 

Paul  Keating  says,  he  became  acquainted 
with  Egglestone  at  tbe  White  Horse  in  Picca- 
dilly,  which  is  kept  by  one  Williams ;  and  thai 
be,  at  Egglestone's  ctesiie,  drew  a  note  of  8001. 
for  bim>  and  that  the  boy,  Egglestone,  took  a 
copy  of  it. 

Gentlemen,  this  is  the  evidence  glren  in  be- 
baif  of  the  piisoners;  and  there  has  been  evi- 
dence given  to  support  tbe  ebarader  of  John 
Egglestone. 

Jobn  Gardener,  he  says  be  has  known  bim 
seven  or  ei^tt  yeara,«-4bat  he  is  like  other 
boys,  sometimes  good,  and  snmetknes  indif- 
ferent, but  he  dees  nnt  think  he  woold  forswear 
bimsdf. 

Sylvester  was  called  again,  to  Bgg^estone's 
'  B  has  known  nim 


character;  lie  says,  he 
three  years,  that  he  was  sometimes  given  te 
play,  but  believfis  be  would  not  forswear  him- 
self 

Wilbam  Palmer  says  be  has  known  bim 
from  a  child,  and  doea  not  think  be  would  ibr* 
swear  himself. 

Patrick  Lawler  says,  he  has  known  Paul 
Keatiog  since  tbe  18tb  of  March ;  tbat  because 
be  could  not  be  supplied  with  clothes,  as  be  ex- 
pected, he  was  to  swear,  that  tbe  earl  of  Angle- 
sea  was  to  give  a  note  to  yodng  Egglestone. 

This  is  the  slate  of  the  evidence  on  both 
sides. 

New,  gentlemen,  yov  are  te 'Consider,  whe- 
ther tbe  fad  is  murder,  manslaughter,  or 
chance-medley:  murder,  gentlemen,  in  point 
of  tew,  IS  when  a  peraon  kUls  another  with  ex- 
press malice  and  design,  or  with  implied  ma- 
lice, as  when  it  is  wt&out  any  ofienoe  or  pro- 
vocation ;  but  if  there  is  a  sudden  fray,  and  in 
that  firay  and  heat  of  blood,  a  person  is  killed, 
tbat  Is  manslaughter ;  now  there  are  several 
things  in  the  courae  of  tbe  evidence  proper  tn 
come  onder  your  consideration ;  you  will  ob- 
serve tbat  Egglestone  swears  Mr.  Annesley 
ssid,  <'  Damn  your  blood,  deliver  your  net,  or 
you  are  a  dead  man,"  and  that  immediately 
tbe  gun  went  off,  and  tlie  m^n  was  shot ;  if  he 
let  the  gun  off  designedly,  if  this  was  the  case, 
though  on  a  sudden,  he  can  be  guilty  of  no 
lem  than  manslaughter ;  but  then  vou  will  con- 
sider what  different  things  the  boy  has  said ;  be 
bas  declared  several  times,  be  did  not  believe 
he  did  it  designedly  ;  and  according  to  wbal 
tbe  surgeons  say,  it  is  not  probable  to  we^  thai 
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this  wound  coold  be  {»i?eD  in  iht  sitnation  he 
rays  Mr.  Aaoesley  was  in ;  for  Ihe  wound 
goes  upwards ;  and  if  he  held  his  g^un  as  the 
boy  has  said,  the  woand  could  not  hare  been  as 
it  IS :  besides  that,  he  is  expressly  contradicted 
in  the  fact  itself  by  old  Redding,  who  swears 
he  raw  the  gun  go  off,  and  that  it  was  hanging 
by  Mr.  Annesley'sside.  Gentlemen,  as  I  said 
before,  the  question  you^re  to  consider  of,  is, 
whether  this  is  manslaugbter,  orchance-medley 
in  Mr.  Annesley ;  for  as  to  Redding,  he  must 
eertainly  be  acquitted ;  and  as  to  murder  I  cau* 
not  think  there  is  any  evidence,  to  make  Mr. 
Annesley  guilty  of  that ;  bat  as  there  was  some 
hot  blood,  there  may  be  reason  to  consider, 
whether  it  is  not  manslaughter :  pn  the  other 
band,  if  Mr.  Annesley  was  carrving  his  gun 
by  his  side,  and  it  went  off  aocidentatlyy  then 
it  will  be  ehaoee- medley. 

Then  the  Jury  haring  considered  of  their 
VerdicU,  without  going  out  of  Court. 

-  CUrk  of  the  Arraignt,  Gentlemen  of  the 
jary,  ave  you  agreed  in  your  rerdicts? 

Juiy.    Yes. 

Cierk.  Who  shall  ray  for  you? 

Jury.  Oar  foreman. 

-  Clerk:  James  Annesley,  hold  no  your  hand. 
.Joseph  Redding^  bold  op  year  hand.— Gen- 
tlemen of  the  jury,  look  upon  the  prisoners. 
How  ray  you,  is  James  Annesley  Gnflty  of  the 
fclofty  and  murder,  whereof  he  stands  indicted, 
or  Not  Guilty  P 

Foreman  if  ike  Jury,  Not  Guilty  of  murder, 
but  Guilty  of  chance-medley. 
Clerk,   How  ray  you,  is  Joseph   Redding 


Guilty  of  the  nme  lelony  and  murder,  vlien- 
of  he  stands  indicted,  or  Not  Guilty  ? 

Foreman  of  the  Jury.  Not  Guilty  of  tbi 
murder,  but  Guilty  of  cbante-medley. 

Clerk.  How  uy  you,  is  the  said  Jamei  An- 
nesley Guilty  of  the  felony  and  murder,  wbere^ 
with  be  stands  charged  upon  the  coroner*!  in- 
quisition, or  Not  Guilty  f 

Foreman  cf  the  Jury.  Not  Goil^  of  Ifce 
murder,  but  Guilty  of  chance  medley. 

Clerk.  Bow  ray  you,  is  the  said  Jonk 
Redding  Guilty  of  the  nme  felony  and  miinKr 
wherewith  he  stands  char^  upon  the  coro- 
ner's inquisition,  or  Not  Guilty  ? 

Foreman  of  the  Jury.  Not  Guilty  of  tlie 
murder,  but  Goilty  of  chance-medley. 

Cferk.  How  ray  you,  is  the  said  Janws  An- 
nesley Guilty  of  wilfully  shooting^at  Tbomu 
Egglestone,  against  the  form  of  the  statute,  or 
Not  Guilty? 

Foreman  of  the  Jury.    Not  Guilty. 

Clerk.  Gentlemen  of  the  jury,  besikn  to 
your  verdicts,  as  the  Court  has  recorded  tben. 
You  say  that  James  Annesley  is  Not  Goilty  of 
the  felony  and  murder  whereof  be  stsads  is- 
dieted,  but  is  Guilty  of  chance-medley. 

You  ray  thst  Joraph  Reddingjs  ^lot  Ooihy 
of  the  rame  felony  and  murder  whereof  be 
standi  indicted,  but  is  Guilty  of  cbncc- 
medley. 

You  say  the  rame  upon  the  coroner's  inqai- 
sition. 

You  also  ray  that  the  said  James  Aooetlrj 
is  Not  Guilty  of  maliciously  shooting  st  Th- 
mas  Egfglestone,  against  the  form  o(  the  td- 
tiite.    And  so  you  ray  all. 


503.  The  Trial  in  Ejectment  between  Campbell  Craig,  Lessee 
of  Ja3Ies  Annesley,  esq.  and  others,  Plaintiff;  and  the 
Right  Hon.  Richard  Earl  of  Anglesea,  Defendant;  before 
the  Lord  Chief  Baron  Bowes,  the  Hon.  Mr.  Baron  Mountenej, 
and  the  Hon.  Mr.  Baron  Dawson,  Barons  of  his  Majesty** 
Court  of  Exchequer  in  Ireland.  Begun  on  Friday,  Nov.  11; 
and  continued  by  several  Adjournments  to  Friday  the  25th  of 
the  said  Month:*  17  GeougeIL  a.  d.  1743. 


The  Court  being  sat,  the  Jury  were  called 
o?er,  and  answered  to  their  Danae«  ;  of  whom 

*  This  H-as  the  longest  trial  ever  known, 
lasting  15  days,  and  the  jary  (most  of  them) 
gentlemen  of  the  greatest  property  in  Ireland, 
and  almost  all  members  of  parliameot.— They 
were  only  to  try  a  mere  matter  of  fact,  whe- 
ther lord  Altham  had  a  son  P  Former  Edi- 
tion: In  which  the  Report  of  thia  Case  is 
incomplete,  and  in  other  respects  iaulty :  I 
hate  corrected  it  by  reference  to  "  Tlie  Trial 
«*  at  Bar,  betnreen  CampbsU.  Craig^  Lessee 


the  following  twelve  were  sworn  to  txy  1^ 
issue  joraed  tetween  the  parties : 


'  of  James  Annesley,  esq.  Plaintiff,  sod  tht 
'  Right  Honourable  Richard  earl  of  Aogfe- 
'  sey ,  Defendant.  Before  the  Honourable  tbc 
'  Barons  of  the  Exchequer,  at  the  KJn^' 
^  Courts,  Dublin,  in  Trinity  Term,  b  the  l^ 
'  and  17th  years  of  the  reign  of  our  Sorerei^ 
» lord  George  the  Second,  King  of  6r»| 
'Britain,  &c.  and  in  the  year  of  oar  Lon 
'1743.  London:  Printed  for M.  Cooper»t| 
•  the  Globe  in  Pftter-Notter-row,  tad  idd  (? 
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lir  Tbo.  Taylor,  barl. 
It.  boo.  W.  Graham, 
tich«  Wesley,  eiq. 
ler.  L.  Rowley,  esq. 
lich.  Gorges,  esq. 


Nat.  Preston,  esq. 
C.  HamiltOD,  esq. 
Clotwortby  Wade,  esq. 
Tho.  Shaw,  esq. 
^    .     .  Gorges  Lowtber,esq. 

ohn  PrestOD,  esq.         Joseph  Ashe,  esq. 

Plaintiff. 
lampbell  Craig,  lessee  of  James  Annesley ,  esq. 

Defendant. 
"be  right  boB.  Richard  earl  of  Aoglelea. 

The  Issue  was  as  fonows : 

^LEAS  before  tbe  Barons  of  the  Exchequer,  at 
the  King's  Courts,  Doblin,  of  the  Term 
of  the  Holy  Trinity,  in  the  16th  and  17th 
years  of  tbe  reign  of  our  sovereign  lord 
Geor^  the  Sod,  now  king  of  Great 
Britain,  and  so  forth ;  and  in  tbe  year  of 
our  Lord,  1743. 

County  of  Meath  to  wit ; 
Be  it  remembered,  that  iu  this  same  term, 
'ampbell  Crai^,  gent,  a  debtor  of  our  lord  tbe 
ing  that  now  is,  came  before  tbe  Barons  of 
lis  Exchequer,  by  Charles  Caldwell  his  at- 
>rney,  and  brought  here  into  this  Court  his 
(ill  against  tbe  right  hon.  Richard  earl  of 
loglesey,  of  a  plea  of  tr^pass  and  ejectment 
f  a  farm,  the  tenor  of  which  Bill  follows  in 
liese  words ;  that  is  to  say,  County  of  Meath ; 
'ampbell  Craig,  gent,  a  debtor  of  our  lord  tbe 
ing  that  now  is,  comes  before  the  Barons  of 
tiis  Exchequer,  on  the  drd  day^  of  June,  in  this 
erm,  by  diaries  Caldwell  bis  attorney;  and 

Shis  Bill  complains  against  tbe  rigbt  bon. 
chard  earl  of  Angleaea,  present  here  in  Court 
n  the  saose  day  by  Tbamas  Burroughs  his 
Uoroey,  of  a  plea  of  trespass  and  ejectment  of 
farm :  For  that  whereas  James  Annesley, 
Bq.  OD  the  1st  day  of  May,  1749,  at  Trim,  in 
rae  county  of  Meatb,  demised  to  tbe  said 
'ampbell  30  messuaffes,  30  tofts,  50  cot- 
iges,  2  mills,  50  gaiSens,  800  acres  of  arable 
md,  300  acres  of  meadow,  600  acres  of  pas- 
ire,  50  acres  of  furze  and  heathy  ground, 
0  acres  of  moory  ground,  with  the  appur- 
mances,  in  Great  Sumine,  otherwise  Sta- 
leen.  Little  Sumine,  otherwise  Stameeo,  Little 
foaacamey,  Shallon,  Killcarran,  otherwise 
LUlaharraD,  Cruffey,  Annagor,  otherwise  An- 
swer, and  Little  Gaffney,  situate,  lying  and 
einff  ID  the  county  of  Meath  aforesaid:  All 
'hicb  said  premisses  were  formerly'  the  estate 
r  tbe  right  hon.  James  aari  of  Anglesea,  de- 
eased,  and  lately  the  estate  of  the  right  bon. 
rthur baron  or  Altbam,  also  deceased:  To 
ave  and  to  bold  the  said  demised  premisses, 
'itb  tbe  apportenances,  to  him  the  said  Camp- 
ell,  his  executors,  administrators,  and  assigns, 
rom  tbe  1st  day  of  May  aforesaid,  in  the  year 
f  our  Lord  arorcMiid,  for  tbe  term,  time  and 
pace  of  SI  years  from  thence  next  ensuing, 

'  the  booksellen  and  printers  in  all  tbe  cities 
'  and  noted  towns  in  Great  Britain  and  Ire* 
'  l»nd,  1743.". 
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and  fully  ia  be  complete  and  ended.  And 
whereas  also  the  risrbt  hon.  James  earl  of  An- 
glesea, on  the  same  1st  day  of  May  aforesaid, 
10  tbe  year  of  our  Lord  aforesaid,  at  Trim 
aforesaid, '  in  tbe  county  of  Meath  aforesaid, 
demised  to  tbe  said  Campbell  30  messuages, 
30  tofts,  50  cottages,  2  mills,  50  gardens,  800 
acres  of  arable  land,  300  acres  of  mei|dow, 
600  acres  of  pasture,  50  acres  of  furze  and 
beatliy  ground,  50  acres  of  moory  ground, 
with  the  appurtenances,  in  Great  Stamine, 
otherwise  Stameen,  Slamine,  otherwise  Sta- 
meeo, Little  Donacarncy,  Shallon,  Kill- 
carran, otherwise  KilUharvan,  CruflTey,  Au^ 
nagor,  otherwise  Annager,  and  Little  GaflTney, 
situate,  lying,  and  being  in  the  county  of  Meath 
aforesaid;  all  which  said  premisses  were 
formerly  the  estate  of  the  right  boo.  Jamea 
earl  of  Anglesea  deceased,  and  lately  the  estata 
of  tlie  right  hon.  Arthur  baron  of  Altham,  also 
deceased :  To  have  and  to  hold  tbe  said  de- 
mised premisses,  with  the  appurtenances,  to 
him  the  said  Campbell,  bis  executors,  sd- 
mistrators  and  assigns,  from  tbe  1st  day  of 
May  aforesaid,  in  tbe  year  of  our  Lord  aforesaid, 
for  the  term,  time,  and  saace  of  31  years  from 
thence  next  ensuing,  anci  fully  to  be  complete 
and  ended.  And  whereas  also  the  bon.  Jamea 
Annesley,  only  son  and  heir  of  Arthur  late 
baron  Altbam,  of  Altbam  deceased,  otherwise 
the  right  bon.  James  baron  Altbam  of  Altbam, 
ontbe  same  1st  day  of  May  aforesaid,  in  tbe 
year  of  our  Lord  afbresaul,  at  Trim  aforesaid, 
demised  to  the  said  Campbell  30  messuages, 
30  tofts,  50  cottages,  3  mills,  50  gardens,  800 
acres  of  arable  land,  300  acres  of  meadow, 
600  acrea  of  pasture,  50  acres  of  furze  and 
beatby  ground,  50  a^es  of  moory  ground,  with 
the  appurtenances,  in  Great  Stamine,  other* 
wise  Stameen,  Little  Stamine,  otherwise  Sta* 
meen.  Little  Donacarney,  Shallon,  Rillcarvauy 
otherwise  Killsharran,  Cruffey,  Anna^cory 
otherwise  Annager,  and  Little  Gaffnejr ;  situ^ 
ate,  lying  and  being  m  tbe  county  of  Meatb 
aforesaid :  All  which  said  premisses  were  for^ 
marly  tbe  estate  of  the  right  hon.  James  earl  of 
Anglesea  deceased,  and  lately  the  estate  of  tha 
right  hon.  Arthur  baron  of  Altbam,  also  de- 
cAsed :  to  have  and  to  hold  the  said  demised 
premisses,  with  tbe  appurtenances,  to  him  tbe 
said  Campbell,  his  executors,  administrators, 
and  assigns,  from  the  1st  day  of  Mav  afore- 
said, in  the  year  of  our  Lord  aforesaid,  for  the 
term,  time,  and'  spsce  of  41  years  from  thence 
pext  insuing,  and  fully  to  be  complete  and  end- 
ed :  By  virtue  of  which  said  several  demises 
be,  the  said  Campbell,  afterwards,  to  wit,  on 
tbe  3ndday  of  May  aforesaid,  in  the  year  of  our 
Lord  aforesaid^entered  into  tbe  said  demised  pre- 
misses, with  the  appurtenances,  apd  was  there* 
of  possessed  until  the  aforesaid  Richard  earl  of 


clubs,  and  s<^  forth,  entered  into  the  said  de- 
mised premisses,  with  tbe  appurtenances,  iii 
and  upon  the  posfcisiqn  of  the  said  Campbell^ 
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•nd  ejected,  exji^tted,  and  remofed  bim,  thfe 
takJ  Campbell,  from  his  said  farm  (hii  tern  in 
the  (iremiMes  not  beiog  then  or  ainee  deter- 
mined) and  the  said  Campbell  bein^  ao  ejected 
from  his  said  (arm,  be,  the  said  Richard  earl 
of  Auglesea,  hath  e?er  einco,  and  aliU  doth 
with-huld  the  poatession  thereof  from  him ;  and 
then  and  there  did  other  wrongi  and  injaries 
to  him,  against  the  peace  of  our  said  lord  the 
king  that  now  is,  and  so  forth,  and  to  the  dam- 
age of  the  said  Campbell  100/.  sterling ;  by 
means  whereof  the  said  Campbell  is  less  able  to 
pay  the  debts  he  now  owes  to  oi^  said  lord  the 
king,  at  the  receipt  of  fats  sahl  Exoheqner ; 
and  thereupon  he  brings  his  suit,  and  so  forth 
pledges  to  prosecute  John  Doe  and  Richard 
Roe.  To  which  the  aforesaid  Richard  earl  of 
Anglesey,  by  his  said  attorney,  cornea  and  de- 
fends the  force  and  injury  when,  and  ao  forth : 
And  Mith,  That  he  is  not  gbiky  of  the  trespass 
and  ejectment  afbresaid,  in  manner  and  form  as 
the  said  Campbell  Craig  abote  against  him 
bath  declared,  and  of  this  he  puts  hfmself  upon 
the  country.  And  the  said  Campbell  Cratg  doth 
likewbe  the  same.  Therefore  let  a  jury  there- 
of be  made,  and  the  sheriff  of  the  county  of 
•  Meath  aforesaid  is  commanded,  that  he  cause 
to  come  here,  and  so  forth. 

The  counsel  for  the  defendant  lutviaff  con- 
fessed lease,  entry,  and  ouster ;  Mr.  Liil,  of 
counsel  for  the  lessor  of  the  plaintiff,  opened 
the  declaratioa,  in  substance  as  follows : 

That  the  plaintiff  had  brought  his  ejectment 
for  thirty  messuages,  fifty  cotUges,  two  mills, 
fifty  gardens,  eight  hundred  acres  of  arable  land, 
three  hundred  acnes  of  meadow,  six  hundred 
acres  of  pasture,  fitly  acres  of  furte  and  heath 
ground,  fifty  acres  or  moory  ground,  with  the 
nppurtenances,  in  Great  Btamine,  otherwise 
tiitameen,  Little  8tannde,  otherwise  Stameen, 
Little  Donacarncv,  SbaRon,  Rificarran,  other- 
%ri8e  Killshanan,^Cruffey,  Annagor,  otherwise 
Annager,  and  Little  Gaffbey,  situate  In  the 
county  of  Heath,  demised  to  him  by  James 
Annesley,  em. ;  that  if  they  prored  the  lessor 
of  the  plaintiff,  James  Annesley,  est[,  to  be  the 
only  son  and  heir  of  Arthur  late  lord  (Altham 
deceased,  (who  enjoyed  the  said  premisses)  he 
boped  the  jury  would  find  a  verdict  for  tlie 
plaSntiff., 

Serj.  Marshall,  I  am  in  this  case  of  connsel 
with  the  lessor  of  the  pluntiff,  whose  title 
stands  thus:  The  lands  in  question  were  the 
estate  of  Arthur,  late  lord  AHbam,  of  which  be 
died,  seised,  and  the  lessor  of  die  plaintiff  Is  his 
only  son  and  heir.  My  lorf,  if  this  were  a 
common  case,  I  should  have  rested  here ;  but 
as  the  course  of  descent  baa  been  interrupted 
on  a  supposition  that  lord  Altham  died  without 
issue ;  and  as  this  is  a  matter  of  great  expecta- 
tion, very  extraordinary  in  its  nature  and  ch>- 
cumstances,  and  may  be  much  more  so  in  ita 
consequences ;  so  it  will  be  incomlwnt  on  me 
particularly  to  point  out  to  your  tordahip,  and 
to  the  jury,  the  time  and  place  when  and  wfaeft 


the  lessor  of  the  plaintiff  was  botn;  foronfhat 
importint  birth  this  eaose  most  depend. 

iffy  lord,  in  the  year  1706,  Arlliur  Ute  lari 
Altham  was  married  to  Mary  SfaeflMd,  Miforal 
4ftvgbter  of  John  doke  of  fiiaekiagbmaa.  After 
the  mafiiage,  lord  Ahham'a  aiiurB  f«ii«iire4  his 
attendance  in  this  kingdom,  and  in  tbe  year 
1709  he  came  orer  ;  but  his  Jady  neammnd  m, 
£nghind  till  the  year  1713,  wlien  ahe  came  inaa 
Ireland  ;  and  in  tbe  year  1714,  lady  Aitbam  re- 
sided mtbe  dty  of'^Dubliti  withlortl  Ahktm 
her  husband,  and  proved  with  child.  Wben 
ahe  bad  been  some  months  advanced  In  ber 
pregnancy,  and  at  the  latter  end  of  the  year 
1714,  lady  Altham  went  to  bla  lerdslBi^a  bonae 
at  Dunmainoy  in  the  cooaty  ef  Wexibrd, 
where  it  waa  publicly  known  in  the  neigbboar- 
hood  that  lady  Altham  waa  witk  cbild,  mmd  the 
then  dowager  lady  Altham  (who  wte  oaarvicd 
to  Mr.  Ogle,  one  of  the  commisaionera  af  tbe 
revenue  in  this  kingdom)  made  lady  Altham  a 
present  of  a  very  rich  quilt  agaiiiit  ber  lying- 
in  :  and  it  wiH  appear  to  yoorloidrfiip,  and  ta 
the  jury,  that  lady  A1tham*s  pregnancy  wae  sa 
well  known  in  tbe  country,  thai  interest  was 
made  by  several  women  to  nerae  tbie  cbfld 
when  it  should  be  born ;  and  that  rreet  care 
was  taken  In  examining  tbe  milk  of  the  aevcral 
women  who  did  apply  to  be  nurses,  and  that 


vered  of  Aelessor  of  the  plaintiff  by  Mta.  Sbiei, 
a  midwife  of  skill  and  reptfUtion,  whw  Ihea 
lived  at  Ross,  abont  three  miles  ftmn  Ihut- 
mame ;  and  it  will  appear  to  yoor  lordsbip  and 
to  tbe  jury,  that  lord  Altham  etnresaed  great 
satisfiiction  knd  joy  Qp<m  tbe  Inrth  of  tbia  aoQ ; 
that  a  bonfire  was  made  upon  this  hapoy  event, 
and  drink  puMicly  given  to  tbe  neighboara  and 
people  who  came  hi  to  testify  tbeir  joy  upon 
smm  an  occasion.    It  wBt  likewise  appear  to 
your  lordship,  and  to  tbe  jury,  that  grot  pre- 
parations were  made  for  the  chtistenii^  of 
this  son ;  and  that  about  a  month  after  the  both, 
the  lessor  of  tbe  plaintiff  was  cbiistened  at  tbe 
late  lord  Altbam'a  boase  at  Dnnmaiiie,  in  tbe 
pariah  of  Tynteme,  by  one*  Mr.  Llo^,  who 
was  his  loroship's  chaplain,  and  at  tnat  time 
curate  of  Ross,  by  the  christian  name  of  James, 
after  his  grandfather  thetbhd  earl  of  Aflq;lesea, 
from  whom  lord  Altham  had  raceived  grest 
favonra,  and  the  sponsors  on  that  ooeaiioa  were 
Mr.  Colcloogb,  Mr.  Cliff,  and  Mta.  F^at.    I 
mentioned  to  your  lordsbip  befine,  tbu  Joan 
Landy  was  appointed  the  norae;  her  Ihthef^ 
bouse  was  about  a  quetter  of  a  mile  flvna  Dm- 
mafne,  where  tbe  child  contmned  for  tfioot  a 
month  ;  and  then  tbe  nnrae^a  fiAei^  botaa 
being  fiiat  made  fit  for  tbe  leeeptioii  of  aoch  a 
cbild,  be  waa  cartfed  to  that  pfama  with  bb 
nurse :  and  it  wiH  appear  to  yoor  knrdihitt,  aad 
«e  tbe  jmy,  that  for  tbe  conveiUeiicy  w  My 
Altham,  and  that  ahe  might  viat  this  child  as 
often  as  she  pleased,  a  coeeb-mad  waa  mads 
from  tbe  house  of  D^uMaahie  to  the  flames 
father's  boose.    Wheo  the  child  waa  ) 
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ixtecD  tDtftttlw  tM  bewM  w^&Atied,  «MlirMglit 
ack  t»  loni  AMiAtii's  hoote  «t  DiiBulMiif, 
f hens  ofoe  JOM  Liffiiki  wm  tppMiMd  liis  dry 
arse  .*  ftnd  21  %Htl  «M««r  to  yo«r  tordtbip,  and 
>  the  jury,  tbat  while  lord  ttid  lidy  AnhMi 
rere  uohed,  tbe  ^t«ttett  foftdfieM  WM  diMWii 
)  ibM  mfaHk  by  both.  My  lord,  to  Febraary 
7 16,  tbere  weretome  rtry  i}Bba{>py  difibrHlOM 
ttweea  the  hie  lord  Aliham  iiiid  IMs  My, 
pon  which  tbey«  by  agfreetneirf,  separated; 
at  lady  Allbam,  as  was  ejmemeN  iMtiml, 
eaired  to  hare  the  conMay  of  her  ebHd, 
rbfch  lord  Alftatn,  but  with  ^veat  effieaaiona 
f  r^rd  and  teaderdeBs  for  tiM  ebild,  mfwind ; 
nd  it  will  apf^ar  to  yomr  lordship,  Md  to  the 
jf^',  that  lady  Altham  left  h€r  eon  with  the  lit- 
lost  eoocern  and  regret.  After  this  tidhtwf 
eparatiOD,  lord  Alttadu  forbade  lady  AMiadi^ 
ccess  to  this  diild,  and  direoled  that  she  shodid 
y  no  neans  see  hint,  and  that  the  M]4  should 
tot  be  carried  to  risit  her.  The  lesser  of  the 
laintfff,  thus  deprited  of  his  mother,  eonthiued 
t  Dunraaine  in  the  eare  of  serraiiia,  until  the 
ear  1718,  and  in  that  year  ford  AlthaOi  re- 
nored  his  famiff  to  Kenna,  in  the  eoMity  of 
^iMare,  where  be  cMttidoed  ahoot  two  years ; 
nd  it  will  appear  to  ytmr  lordship,  and  to  Ihe 
dry,  that  the  lessor  orthejdaiatiflT  was  edncnted 
bere  with  the  gntetest  amotion,  and- was  eon- 
tantly  repnted  and  deemM  to  be  loH  Altham's 
on  and  heir.  My  lord,  in  the  latter  end  of  the 
par  1719,  or  begtnomg'  of  the  y«ir  17fe>,  lord 
lltbam  rembred  toDubtm,  and  bad  a  bouse  in 
bis  town  for  some  time,  ti>  whrcii  the  leaser  fiff 
be  plaintiff  was  also  brooi^bt ;  and  it  will  an- 
car  to  your  lordship  and  to  the  jnty,  that  he 
ras  then  clothed  in  a  very  csrtraordinary  man- 
er,  and  was  treated  and  ^teemed  as  the  son 
nd  heir  of  the  lord  Altham.  My  h)rd,  some 
tine  in  tlie  year  1790,  lortl  Ahbam  removed 
a  a  phce  eaffed  Carrickddffe,  in  the  oomiy  of 
>'arlow;  and  it  will  appear  to  your  lonhinip, 
nd  to  thejory,  that  as  the  lessor  of  the  plain- 
iff  was  then  of  years  capable  of  instrootiOB,  aa 
srd  Altham  protided  a  tntdr  fbr  him  in  the 
lonse  ;  and  when  afterwanis  lord  Altham  sent 
be  lessor  of  the  plaintiff  to  a  pnMie  school  at 
{nndody  in  the  county  of  Carfow,  that  he  was 
here  attended  an  the  son  of  a  nobleman,  and 
reacted  as  such.  My  lord,  in  the  year  17M, 
rt  was  a  year  ezthsoaely  A«M  to  aoy  client) 
ord  Altham  be^fan  a  crftilinid  eorresMndeoce 
rith  one  Miss  Gregory,  aaid  In  the  winter  of 
bat  year,  lord  AHfaam  settled  in  I>dblio  with 
ler,  m  a  bouse  in  Cross-lane :  and  it  will  ap- 
«ar  to  your  lordship,  and  to  tlie  j«^,  that  this 
ttiss  Gregory,  befora  siie  had  made  her  in- 
erestin  lord  Altham  ^iteaeonre,  behsrtedlelel^ 
My  well  to  the  lessor  of  the  platttiff  $  aftd  the 
essor  of  the  plaintiff  was  hraogbt  la  the  house 
rhere  lord  Altham  resided  with  her,  and  waa 
ent  to  a  public  school  in  thn  tity,  and  wis 
ised  with  great  cane  mid  teddwiieas  by  bis 
ather,  and  at  school  wts  deemed  and  taken 
o  bethe  son  of  Imd  AHham.  It  Win  beneecMarf 
o  mentbn  16  f6vtt  lordship  add  the  jury  wMwt 
ftccame  ef  hafy  Allhtm  titer  tbia  lepifnthMi. 


the  resided  Id  the  town  of  Hail  for  ahdot  three 
vedra,  and  herdflbotiett  Ihr  the  leeaor  of  the 

a  stiff  waa  so  airddff,  that,  natwithsldddini^ 
AHhdm*s  liroliibluoo,  she  Ibvdd  meand 
privalely  to  aee  the  child,  and  always  expressed 
the  irreatest  regard  «dd  fondness  for  him,  and 
comphutted  much  mere  severely  of  lieldg  de* 
prived  of  the  comfort  in  ber  child,  than  the  lead 
of  hel*  hdtbddd.  Jn  the  year  17S0,  er  fbere^ 
dbonta,  kdy  Altham  came  to  reside  id  DuMn  ; 
hot,  didiat>pily  for  this  ]ddy»  ahe  had  m  her 
Iying4a  contracted  disorders,  which  at  last 
ended  In  a  dead  pdliy ,  add  not  Odiy  took  from 
her  the  use  of  her  limbs,  h«  alao,  id  some  mea- 
sure, deptfved  her  of  her  memory  and  aeases? 
bdt,  iietwHhstsndfv(f,  it  will  appear  to  yoob* 
lovdihrp  and  to  the  j«ry,  that  daring  the  time 
she  eontinned  in  Ihii  kingdom,  she  kept  a 
secret  eorrespendedee  wkh  this  family,  relatire 
only  to  this  diiW.  In  the  year  17?3,  lady  Al- 
tham was  Cdrried  from  Ibis  kingdom  to  London 
in  a  very  lanjroi^iifg  Isondinod,  and  tbere» 


ddt4dg  the  remsnniler  of  her  life,  lived  upon 
the  bomity  of  some  peisons  who  had  charier 
enough  to  support  her.  My  hml,  frdm  thb 
langmehbg  c4nditfed  of  lady  Altham,  Miaa 
Gregory,  who  had  gaiaed  a  ^digioosinfldence 
over  lord  Altham  (who  will  appear  to  yont 
lordship  io  bate  been  a  very  weak  man),  had 
hopes  IVom  him  ef  every  thing  in  his  power, 
expected  to  be  lady  Altham,  ami  bad  a^sumetl 
the  titfe  even  in  (he  life-time  of  lady  AHham ; 
and  Iherefbre  considered  the  lessor  of  the 
plaintiff  as  the  greatest  bar  to  her  hopes,  fn 
case  she  shocdd  have  issue  by  this  lord,  ami 
thereupon  grew  very  bersh  and  severe  to  the 
lessor  of  the  planitiff;  she  raised  ilonbts  m  the 
lord  Allbam,  that,  though  this  was  the  son  of 
the  lady  Alllham,  it  might  not  be  the  son  of  hh 
k>rd«liip,  that  so  she  might  take  off  that  |m- 
temal  afiKection  from  Che  lessor  of  the  plaintiff, 
which  he  had  always  lAiewti  to  him  before ; 
and,  my  km),  she  gabreil  sdch  an  influence  ^t 
last  erpon  this  dnbdppy  h»rd,  that  she  prevailed 
on  him  totemove  the  leaser  of  the  plaintiff  oot 
of  bis  house ;  and  in  the  year  1794,  the  lessor 
of  the  phihitiff  was  sent  by  k>rd  Altham  to  one 
Coopct'a  in  Ship-street,  m  this  town.  But 
the  heart  of  lord  Altham  was  not  at  this  thne 
quite  estranged  from  hie  eon,  for  he  gave  dn^- 
tfodtt  there  fliat  the  lessor  of  the  plaintiff  sbonM 
be  taken  great  care  ^^  that  he  should  he  pdt 
toaehool ;  and  it  will  appear  to  your  lordsidp 
and  to  the  jury,  that  he  was  put  to  school  at  one 
Dnnn's,  in  Warbuvgh-atreel,  in  this  town,  and 
that  lord  Altham  came  priviitely  sometimes  to 
see  him  there.  My  lord,  it  will  appear  to  your 
hndehip,  and  to  the  jury,  that  abont  this  time 
the  neccMltles  of  the  ^te  tord  Attham  were  m 
'  extiem^y  gveat,  that  he  foeked  dtit  to  raise 
money  by  sdl  donmner  ef  ways  and  meads; 
and  ford  Altham  being  advised,  that  if  the 
lessor  of  the  plaidfl#were  oatof  the  way,  hiige 
8«ms  might  be  raited  by  the  sale  of  reveraions, 
id  cordudctiod  wKhlfae  rewvaidder-man  id  tail ; 
and  thM  schenie  heing  agivdaMe  to  the  inclind* 
tiofti'w  Hni  Oidgdry^  wli#  n^dd  wwmg  t^  gw 
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M  of  the  leMor  of  the  plaiotiff  #1  any  nte,  it 
vas  detcrmiiied  Ibat  this  great  obttacle  to  lord 
Altbam's  desire  of  nisUig  mooey  should  be  re- 
moved ;  and  to  that  end  the  loMor  of  the  plaintiff 
^as  sent  to  the  boose  of  one  Caveoagh,  with 
directions  to  be  kept  quite  private^  so  as  it  should 
not  be  khown  where  he  was.  What  farther 
was  designed  against  him  I  cannot  say ;  but  it 
will  appear  to  vourt  lordship,  and  to  ifie  jury, 
that  though  tne  lessor  of  the  plainliiff  was  at 
this  time  a  very  voung  lad,  yet  he  was  a  little 
too  sprightly  to  oe  confined  in  that  manner; 
be  found  meens  to  make  his  escape  from 
thence,  and  being  denied  admittance  into  his 
lather's  boose,  he  roved  aboat  from  place, to 
place  (as  will  be  more  particularly  given  an  ac- 
count of  to  your  lordship  and  to  the  jury,  by 
the  witnesses)  for  the  space  of  two  years  be*- 
fore  the  death  of  the  late  lord  Altbam,  his 
|iither,which  happened  on  the  Idtb  of  November, 
17S7.  But  during  all  that  time,  be  was  taken 
care  of  by  several  persons  of  extreme  good 
credit,  and  considered  as  the  lord  AUbaro's 
aon  and  heir.  Upon  the  death  of  the  late  lord 
Altbam,  in  the  year  17S7,  the  lessor  of  the 
plaintiff  was  extremely  yoong;  he  was  by  the 
mother's  side  destitute  of  all  friends  whatsoever 
in  this  kingdom ;  and  \he  now  defendant,  the 
cari  of  Anglesea  (I  must  take  the  liberty  now 
of  mentioning  him),  he,  my  lord,  upon  the 
death  of  the  lord  Altbam,  claimed  the  title  of 
lord  Altbam,  as  brother  and  heir  to  the  deceased 
lord,  upon  a  supposition  that  the  late  lord  died 
without  issue  male.  My  lord,  it  will  appear  to 
your  lordship,  and  to  the  jury,  that  noany 
people  who  bad  known  the  lessor  of  the  plaintiff 
for  several  years  before  his  father's  death,  ap- 
peared  to  be  greatly  surprised  that  the  de- 
fendant assumed  the  title  of  lord  Altbam,  in 
riN^ard  that  they  believed  the  lessor  of  the  plain- 
tiffto  be  the  son  and  heir  of  the  lord  Altbam ; 
and  there  were  murmurings  among  the  ser- 
vants, and  a  great  many  people  who  were  ac- 
quainted with  the  lessor  of  the  plaintiff,  on  that 
account.  It  will  appear  to  yonr  lordahip,  and  to 
the  jury,  that,  in  order  to  remove  every  obstacle 
out  of  the  wa^  of  the  defendant,  and  to  take  from 
the  lessor  of  the  plaintiff  all  possibility  of  as- 
serting his  right,  and  claiming  the  title,  an 
attempt  was  made  very  early  after  the  death  of 
the  late  lord  Altham ;  an  attempt  was  made, 
I  say,  to  kidnap  the  lessor  of  the  plaintiff;  and 
it  will  appear  that  the  first  attempt  was  in  vain ; 
a  second  attempt  of  this  kind  was  made,  and 
likewise  defeated;  but  the  third  aUempt  was 
more  successful;  and  in  about  four  months 
afler  the  death  of  the  late  lord  Altham,  the 
lessor  of  the  plaintiff  was  sent  mto  America, 
and  there  sold  for  a  common  slave.  I,  my 
lord,  have  not  taken  upon  me  to  mention  by* 
whom  those  several  attempts  were  made,  it  will 
much  more  properly  come  out  of  the  mouths 
of  the  witnesses ;  and  when  they  shsU  spetdi 
it  here  upon  the  table,  every  body  will  judge 
with  what  view  and  dengn  such  a  wicked 
attempt  could  be  made.  My  lord,  the  lessor 
oftbeplaintiff.  while  he  was  in  slavery,  sof- 
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fered  mafty.  and  various  haiMiipa* 
body  in  tbope  unhappy  circaoosuaces  socs, 
and  did  make  an  attempt  to  regain  bis  liberty ; 
but  being  retaken,  he  sufiered  aoeortfing  totbe 
law  of  that  country,  and  oontiaiied  aboat  13 
yearn  in  slavery :  But  it  will  appear  to  yoer 
lordshipt  and  to  the  jury,  that  even  in  ifan 
miserable  eondition,  when  he  had  ao  eppsr- 
tunity  of  relating  his  misfortunes  to  any  Mj 
that  bad  compassion  of  tliem,  he  «ltd  mcmba 
the  unhappincss  of  his  case,  and  bjr  wbM 
.means  he  was  reduced  to  such  circomsUaeet. 
It  will  appear  to  your  lordship,  and  to  tbejai^, 
in  what  manner  the  plaintiff  was  brought  if 
the  care  and  bounty  of  Admiral  Vemoo,  ieiii 
the  kingdom  of  Great  Britain.  Tbece  an  na- 
happy  misfortune  detained  him  for  aome  time; 
he  happened  by  an  accidental  ahot,  to  kill  a 
man  near  London,  for  which  he  wns  indicted, 
stood  bis  trial,  and  was  honourabi  j  ac^oitted 
How  that  prosecution  was  carried  on,  or  Ibr 
what  purpose,  I  shall  not  take  upon  n»eto  aj» 
though  it  will  have  itt  weight  in  the  case ;  bat 
it  was  necessary  to  mention  this  circan- 
stance,  to  shew  that,  when  we  were  at  hbettj 
of  coming  into  this  kii]«[!dom,  and  prosecatiiif 
our  right,  we  did  it  as  recently  ao  was  in  oar 

K»wer.  When  these  fscU  are  teid  before  year 
rdship  and  the  jury,  we  of  counsel  for  the 
lessor  of  the  plaintiff,  do  apprehend  there  ti 
such  a  connection  in  every  one  of  thenn,  thM 
the  force  of  truth  will  prevail,  and  that  year 
lordship  will  direct  the  jury  to  find  a  verdict 


lonlsbip  wui  direa  tnejnr] 
for  the  lessor  of  the  phdntiff. 


Sen.  TttdaU.  My  lord,  Mr.  Serieant  Mar- 
shall  has  so  fully  stated  the  case  of  the  Icssbt 
of  the  plaintiff,  that  I  have  no  fortbor  fiicts  is 
mention,  unless  tbegentleoien  on  the  other  aids 
should  require  of  us  to  prove  the  title  of  the 
latetord  Altbam  to  the  lands  in  qoeitaoo;  if 
they  do,  we  are  readv  to  enter  mto  it,  and  to 
shew  that  by  the  will  of  James  carl  of  An^> 
sea,  a  remainder  of  the  lands  in  the  dcdarati«a 
was  limited  to  the  lessor  of  the  plaintiff;  af\er 
the  death  of  his  father. 

Mr.  Xdkaafe,  of  connsd  for  the  ilefcodast 
My  lord,  I  hope  they  will  read  the  rcmaiodcn 
in  the  will  of  James  earl  of  Aoglesea,  and  tbc 
codicils ;  whereby  it  wiU  appear  that  the  next 
remainder  of  the  lands  in  -question,  after  failoie 
of  issue  of  Arthur  late  lord  Altham,  was  Kmited 
to  Arthur  earl  of  Anglesea,  and  not  to  the  we- 
sent  defendant,  who  was  brother  to  the  late  tori 
Altham. 

Seij.  JIfsrsW.  We  admit  that  the  lale  krd 
Altham  was  tenant  for  life  of  the  lands  in  the 
county  of  Meath,  and  that  Artbnr  late  earl  ef 
And^a  had  a  remamder  before  the  presest 
def&dant,anddid  enjoy  it  aoocordmgly. 

Se^.  TiidalL  My  lord,  the  legiUmacy  of  d^ 
lessor  of  the  plamtiff  is  the  material  point 

Mr.  Rtfcorifer,  for  the  defendant.'  My  Iffi 
the  lessor  of  the  plaintiff  insists  thai  he  is  tbs 
legitimate  son  of  the  late  lord  Altham  ;  if  diii 
be  proved,  there  will  be  no  necessity  to  reH 
the  wilk  and  codidb:  for  wa  adoiit,  that  / 
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fthnr  ford  Ahlmin  lefk  «  fon^the  |iretieiit  earl 
r  AnglesM  has  no  right  to  the  landf  m 
oestioii. 

Serj.  Martkal.  VLj  lord,  there  is  one  point 
irther  to  be  idmitted,  which  it,  (hat  the  late 
nrd  Ahham  intermarried  in  the  year  1706  with 
lary  Sheffield,  natoral  tei||^r  of  Ihe  .Mtt 
f  Backingbam  (which  waa  admitted).  My 
»rd,  we  have  been  bo  happy  as  to  be  able  not 
nly  to  trace  the  lessor  of  the  plaintiff  from  his 
irth,  hot  to  shew  «e»e  preceding  dfcam- 
taoces,  rendering  it  highly  probAle;  with 
rhidh  we  sfaaH  begin,  by  laying  before  your 
Htlship  and  the  jury,  that  immediately  after 
idy  Altham's  coming  into  this  ooontry  she 
roved  with  child,  thatahe  miscarried  at  Dun- 
laine  of  that  4:hild,  that  she  proved  pregnant 

second  time,  and  was  deliTercd  of  tne  lessor 
f  the  plaintiff. 

!>.  C.  B.  Btnret.  Gentlemen,  from  the  evi- 
eoce  as  opened,  I  see  this  is  like  to  prove  a 
rial  of  length,  as  well  as  expectation  ;  and  I 
link  it  is  to  the  honour  of  your  country,  as 
rell  as  for  the  advantage  of  the  parties  con- 
emed,  that  men  of  your  rank  and  known  pro- 
ity  attend  the  trial  of  this  issne :  But  I  fear  it 
rill  not  be  in  the  power  of  the  Court  to  take  the 
fidence  with  such  enctncss  as  to  give  you 
lie  nsual  assistance,  by  summing  or  it  up  at 
tie  end  of  the  trial.  1  must  theiefort  request 
00,  gentlemen,  to  take  notes  as  we  proceed. 

Mrs.  Dorothy  Britco  sworn. 

SaySvSbe  knew  k>rd  and  lady  Altbam  at  the 
eponent's  father's  house  in  Bride*street,  Dnb- 
0.  That  her  father's  name  was  Temnle 
triico,  and  was  called  captain  Brisoo.  Tnat 
ird  and  lady  Altham  came  to  her  Other's 
oose  in  171dy  about  the  latter  end  of  October 
r  Norember,  and  went  from  thence  to  lod^ 
>  one  Mrs.  Vice's  al  Temple-bar,  near  the  Slip, 
liat  she  afterwards  was  at  that  house,  and 
lipped  with  them  there.  Says,  that  she,  with 
le  rest  of  the  family,  were  desired  to  see  lord 
nd  lady  Altham  to  oed  at  her  father's  house, 
lat  it  might  be  kn<mn  they  were  reconciled. 

That  from  Mrs.  Vice's  house  lord  and  lady 
Itham  went  to  Danmaine,  in  the  county  of 
fexfbrd,  about  Christmas,  171S.  That  she 
fWwards  saw  lord  and  lady  Altham  at  Mrs. 
ice's,  the  latter  end  of  sommer  1714. 

Henrietta  Coles,  sworn  to  the  Voire  Dire. 

Says,  she  never  was  promised  any  thing  for 
ivio^  her  testimony  in  this  cause. 

Being  sworn  in  chief,  deposetb,  that  she 
new  the  late  lord  Altham  and  his  lady,  in 
713,  by  a  reconciliation  being  made  between 
lem  at  her  father's  house.  That  it  was  some 
me  about  Christmas  that  they  lodged  at  her 
itber's  house  four  or  five  days,  and  went  from 
lence  to  Temple-bar  to  k>dge ;  observed  them 
»  live  comfortably— did  see  lady  Altham  at 
'emple-bar.  That  my  lord  and  lady  went  to 
^unmaine  about  Christmas.  That  the  depo* 
ent  and  her  mother,  bemg  invited,  went  to 
»unmaine  about  the  spring,  17  U*    That  lady 


Altham  was  with  child  while  deponent  waa 
there,  bnt  received  a  fright  and  miscarried. 
That  the  fright  was  occasioned  by  my  lord's 
being  in  a  great  rage  at  their  bfringing  som^ 
saucers  to  table  contrary  to  his  express  orders  ; 
upon  which  he  threw  the  saucers  into  tha 
ohimncy  just  by  my  lady,  who  was  seated  at 
the  upper  end  or  the  table.  That  the  deponent 
lay  with  her  mother ;  and  that  in  the  night  of 
that  day  her  mother  was  called  up  by  Mary 
Heath,  her  ladyship's  woman,  who  told  her, 
that  lady  AHham  was  ill,  and  denred  her  to 
come.  Says,  that  my  lady  miscarried  that 
night,  and  deponent  saw  the  abortion  in  a  bason 
next  morning.  That  deponent's  mother  said, 
if  lady  Altham  was  so  easUv  frightened,  she 
never  would  have  a  chikl.  Says  her  mother  is 
dead. 

[Cross-examined.] 

Says,  she  is  about  45  years  old— can't  n^ 
member  who  were  the  servants  when  she  waa 
at  Dunmaine.  She  was.  asked,  being  so  yoong» 
how  she  knew  it  to  be  an  abortion  r  Says  she 
heard  it  from  her  mother.  She  was  asked, 
what  kind  of  saucers  were  thrown  ?  Says,  they 
were  china  saucers  with  odd  kinds  of  figurea 
on  tbem,  and  that  lord  Altham  had  them  be* 
fore  he  was  married,  and  ordered  them  not  to 
be  brought  to  table  to  bis  lady.  Says,  she  and 
her  mother  were  at  table,  and  that  she  sat  at 
the  lady's  right  hand.  She  was  asked  what 
the  butler's  name  was  then  ?  She  said,  he  waa 
celled  Rolph.  She  was  asked,  was  he  presentr 
Says,  to  the  best  of  her  knowledge,  he  was, 
and  brought  in  the  second  course.  Says,  lord 
Altham  used  these  words,  when  he  threw  the 
saucers,  These  saucers,  you  know,  1  ordered 
never  to  come  to  tables  and  that  tberebpon  the 
lady  Altham  fell  into  a  fit  of  tears.  Says,  she 
nerer  was  promised  any  lease.  Was  asked,  if 
any  physicians  were  called.  Says,  she  does 
not  remember  any.  Says,  that  kird  Altham 
said  afterwards,  it  was  the  lady's  own  fault  that 
she  had  nuscarried. 

il/ic«Ba/ef  sworn. 

Says,  she  knew  lady  Altham  at  captain 
Brisoo's  m  Bride-street,  in  1713,  and  at  her 
lodgings  in  Essex-street,  in  November  1714, 
at  Mrs.  Vice's,  and  that  kdy  Altham  waa 
then  with  cfaUd.  Says,  that'  lord  Altham 
mentioned  these  words  to  deponent.  By  God, 
Ally,  Moll's  with  chHd;  says,  she  wished 
lady  Altham  joy  of  her  being  with  child,  and 
that  lady  Altham  thanked  her  in  presence  of 
my  lord.  Says,  she  saw  lady  Altham  twice  or 
three  times  after,  before  her  ladyship  went  out 
of  town,  and  spoke  to  her  of  it ;  and  says,  Uia 
lady  Altham  always  owned  it.  And  deponent 
saw  her  growng  bigger,  and  had  an  opportu* 
nity  of  dressing  her. 

[Cross-examined.] 

Says,  she  can't  tell  what  became  of  that 
pregnancy.  Says,  she  waited  on  Mrs.  Brisoo, 
and  attended  there  sometimct  en  lady  AHhasM 


PvMMiotP  8lie»%7s,ilitw«Dti9tlipi|Nruig 
in4,M4  •••  ei'feer  4A«cliim  along  wiih  ber. 
He  WM  ukei,  how  old  that  dawrktar  was ;. 
and  if  sba  fVM  aBarriagoaUaf  SlMetayaslie 
waa^aadafbigaaahaUoow.  Sava^thafiial 
tima  abe  aaw  lady  AkUm  with  child*  tha  dava 
y$W!  abort,  aad  iha  weatbar  dirty  s  aaya,  aba 
gat  a  chair  to  go  homa  ftom  Mr.  Viee'a ;  ai^a, 
aba  waa  told  ia  tha  iimily»  that  lady  Altham 
waa  with  child ;  aaw  barahoat  tbne  tiaoa^  at 
bar  maater'ai  and  ai  bar  lodgingi.  Sha  waa 
aaked.  Bow  many  daugbtara  oa^taio  Briam 
had  ?  She  aaid  fire ; .  hat  could  not  tell  wbiisb 
of  them  were  at  borne  whea  Mrs.  Brisco  went 
to  Duomaioe.  6aid»  Miia  Harriot  waa  in  the 
coontry  with  lady  Altham ;  aod  says,  she 
heard  W  master  aad  miatMsa  say,  that  the 
hMiy  AMham  miiearried  in  Duomaine,  and  baa 
•  hanrd  Mra.  Cole  say  so. 

CiUharme  M^Cormkk  sworn. 

Says,  abe  knew  lord  and  lady  Altham,  when 
Ibey  lodged  at  Mr.  Vice's  near  Tcwple-bar, 
where  deponent  waa  sarrant  in  the  year  before 
queen  Anne  died,  in  or  about  the  latter  end  of 
aanmer ;  asys,  tliat  the  firet  time  of  their  lodg- 
ing there,  a  rnnntng-footman  came  with  my 
libra's  slippers ;  and  there  waa  a  rnmonif  at  first 
'that  my  lord  was  married  to  one  af  captain 
Brtaoo's  daughters,  bnt  it  was  soon  afterwarda 
known  that  kdy  Altham  waa  come  to  town. 
That  lady  Altham  went  to  Dunmatne  Ifom  her 
nastePs  bo««e,  aod  abont  the  latter  end  of 
May,  or  beginniog  of  Jaoe  following,  catne 
IVom  the  coontry  to  Mr.  Yioe's  the  seeund  time. 
That  there  was  some  talk  in  the  fhmily  at  Mr. 
Tioe'a  of  the  miscarriage  at  Dnnmaiue.  Says 
that  rov  lord  one  evening  baring  worda  with 
mj  kJy's  woman,  Mrs.  Ueatfa,  made  a  great 
noise,  open  which  my  lady  waa  frightened  and 
acreamed  out.  That  Heath  then  told  my  lord 
that  my  lady  bad  miscarried  or  was  going  to 
miscarry ;  whereupon  he  sent  for  one  Sirs. 
Laoaa  a  midwife  in  the  ncighhourfaood;  that 
one  Mrs.  Lawlcr  another  midwile  wna  also  aeot 
for;  saya^  that  lady  Altham  miaoanried  about 
aix  waaha  after  her  oamittg  to  Mr.  Vice's: 
heard  R  Aiom  Mrs.  Heath  her  woman,  and 
Heath  aaid  the  hwlv  would  bea  fmitfol  woman, 
only  iar  my  lord's  oaage.  That  about  two 
raontba  after,  she  heard  lady  Altbam  was  sgnin 
with  ehikl,  and  waa  told  so  by  Mra.  Heath  her 
woman,. who  mentioaed  ta  her  she  had  good 
nawa,  far  that  my  My  was  again  with  chiM. 
SajFs,  there  wart  great  changes  in  my  lord  for 
the  hattar,  upon  my  lady's  being  with  child 
agam  i  that  he  need  to  come  borne  earlier  than 
usual,  and  tliat  a  pair  of  low-heeled  slippers  waa 
bought  for  my  My,  for  fear  of  ber  stumbling 
and  thereby  occasioning  a  miscarriagfe;  says, 
thatataaartam  tiase  the  deponent  obsernng 
my  lady  pretty  <hig,  she  wished  her  hMiyBhip 
BMBh  jay  pf  W  Sttiahightdly;  that  my  loi^ 
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Baingaakadof  what  4ia  lady  Altham  waa  s  aaid  that  waa  an  brisk  bull,  aM  nacmiiMKd  la 
aadafwhatGakmrherhairr  8aya,sbawaaa  dapanaat  that  ba  haljared  aba  nai«lia  make  a 
auddla-aiaed  waman.  and  her  hair  a  daA  goodnniae;  says,  this  was  m  December, abaat 
8haw»aMhed»tfMM.Bnacawentto    Ian  days  bafere  Chriatwa,  tto  wanr  ^am 

Aope  died;  aaya,  lady  Altham  4ad  oat  lase 
heraelf  aa  naoal.  Thought  ai»4  heticvwd  lady 
Altbant  to  ^  big,  and  had.  Iha  walk  m€%  wamaa 
big  with  chikl.  That  jeUins  aa4  bMjba  «m 
made  for  be<|  aays»  her  huabaml  ranasaned  t 
servant  to  my  lord,  aad  aha  parted  ^nwi  Hr. 
y ioa'a  family ;  says,  the  lad v  not  watim^  can* 
pany,  made  bar  fint  balieva  aha  van  with  child ; 
aaya,  she  gare  heiaeif  full  ease  ajsd  libartv  ia  a 
night-gown.  Said,  tbe  occasioa  of  nay  bdy^ 
miscarriage  at  Mr.  Vice's  was  by  ny  laid^ 
coming  in  one  nigbt  in  |i4|uor ;  na4  notne  dis- 
putea  happening  between  bia  lordabip  niid  Hn, 
Heath,  my  kidy 'a  woman*  a  alool  waus  thtova, 
which  made  a  noise,  and  frigbtened  najr  lady ; 
saya,  Mrs.  Heath  said  to  my  laid,  Voa  bare 
dona  a  fine  thing,  my  lady  hna  uMaanfried; 
says,  she  was  serrantat  Hr.  Vice's,  wisen  lady 
Altham  kept  ber  bed  a  fortnight ;  dom't  rt- 
mamhsr  the  namea  of  capaia  Bricow'a  childma, 
or  when  they  visited  ladjr  AUhnna*  Bnt  say^ 
Mrs.  Briaoo  waa  an  intimale  acqnnintnncf  at 
lady  AWiafa'i. 

£Crea»-examined .] 
Being  asked  in  what  manner  abe  got  ber 
Kvelibood  P  Says,  by  her  honest  industry,  acd 
that  ber  employment  is  stamping  or  priiitiB^ 
papers  for  rooms.  Being  asked  wlietber  she 
bad  any  discourse  with  one  M  ra.  Shaw  ?  Stjs 
she  bad  ;  and  that  having  mentioned  ber  Erii^ 
at  Mr.  Vice's  house,  she  was  asked  irsbe  knew 
that  Mr.  Annesley  was.  a  son  of  ladjr  Altham? 
or  if  she  could  awear  that  my  ladjr  was  vrilk 
child  of  that  Very  boyP 

Dorothy  Brisco  called  up  again  bj  ibe  JMen^ 

ant's  Counsel. 

Saya,  abe  heard  lady  Altham  was  with  ehid, 
and  minaurried  at  Buama'uM :  aan't  eHmagt  her 
memory  if  hidv  Alll«in  was  a  aeoond  T 
chiU:  aaya,  bar  aether  aad  aiatw 
aboait  three  moutha  home  froaa 
Saya,  that  lord  and  lad  v  Altham  caaae  to  I 
after  4)aeen  Anne  died.  Don't  i 
ladyship's  being  with  chikl ;  for  i 
in  tbe  snMil-pax  when  ^ueaa  Anne  diad»  and 
ber  mother  came  to  town  on  her  having  the 
small -pox :  savs,  lord  Ahham  came  from  &aB- 
maina  about  August.  She  was  aakei  ~ 
she  knew  the  witness  Alice  Bales:  snyn 
does,  and  that  she  ia  ap  honeat  worthy  i 


Mrs.  Coies  called  op  again  by  the  I>e(cnilawf  s 
Counsel* 

Says,  abe  remembers  Alice  Bates  to  be  a  aer> 
vant  ait  Mr.  Vice's :  can't  recollect  if  she  tsM 
ber  that  lady  Akbam  was  with  child.  Says, 
that  lady  Altbam  came  to  town  after  her  mo- 
ther, towards  tbe  winter :  believea  she  visited  at 
her  boose :  can't  remember  its  being  talked  of 
that  ladv  Altbam  was  with  child.  Says,  she 
waa  at  Dablin  when  she  heard  of  the  qncen'r 
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Baih,  aM  thttt  my  Mjp  ouM  ftom  the  oomitrjr 
iMiit  IfaewiQter:  mvs,  sU  rwMiiied  at  Bar- 
to- hall  far  six  waJo^aad  in  DoAuiatBa  the 
hole  naath  of  May»  and  that  aha  left  lady 
Jtham  at  Ditamaiae.  ^ 

Charles  M*Carly  fwom. 

Saya,  ha  kaew  lord  AJtbam,  and  knew  lib 
dy  wheo  they  lived  at  yioe'8»  in  the  year 
7 15  or  1716.  Df  ponant  kept  an  ian  at  Col- 
!ge*grree0,  aad  lord  Altham  bad  a  coach-boa^e 
DdataUeefromdepdDenl.  That  after  the  death 
fqueea  Anne,  about  a  year  or  a  year  and  half, 

waa  reported  huly  AlUiam  bad  a  chiM.  (Dai- 
anaot  waainentionioi^a  diaeouree  be  bad  vith 
wil  Altbaai»attba  Tbrea^Tim  taretn,  hot  waa 
reveoaed  tberefrooi,  it  being  awtttr  of  bear* 
fty.)  6aya,  that  the  parliaoient  waa  nlftiag 
'hail  lard  Altham  ledgttd  at  Mr.  Vioe'a,  aad 
lat  it  was  in  aaauner  tloM. 


Major  "Richard  Fitzgerald  sworn. 

Saya,  be  knew  lord  Altfaan,  and  waa  ac- 
uaiuted  wita  his  lordaliip  u  1714,  at  a  plaee 
ailed  Praspect'Hiill  in  the  ooooty  of  mtter^ 
ferdy  and  at  Dunmaioe,  and  knew  lady  Ahhaas ; 
lat  deponant  was  at  Dannaina  aona  time  in 
715.  Beiog  asked  if  ha  waa  aure  it  waa  in 
tie  year  1715  ?  says,  he  is  oertaia ;  bat  aays, 
e  could  not  then  see  lady  Alihain,  because  she 
ras  lying  in  at  that  time,  and  that  she  sent 
rord  dowD  to  the  deponent,  that  if  she  ooold 
ee  any  body,  she  would  see  him.  Being  asked 
^e  occasion  of  his  coming  to  Danmaine,  says, 
e  met  lord  Altham  at  Ross,  who  in?tted  depo« 
ent  to  dine  with  him  the  next  day;  ^batde- 
ooent  desired  to  be  excosed,  becansa  he  waa 
»  diae  with  some  officers ;  but  lord  Altliam 
aid,  deponent  moat  dine  with  him,  .and  coipe 
]  drink  soma  groaning- drink,  for  that  bia  wife 
ras  in  labour:  deponent  told  him  that  wsa  a 
eason  ha  ought  not  to  go ;  but  lord  Althaea 
rouU  not  take  an  excuse,  and  aent  the  de- 
laaant  word  the  neat  day  to  Roas,  that  his  wife 
ras  brought  to  bed  of  a  son ;  and  the  deponent 
rent  to  Danmaine  and  dined  thei«,  and  had 
amadiseourae  about  the  child,  and  lord  Altham 
wore  that  the  deponeot  should  see  bis  son ; 
od  accordingly  the  nurse  brougbttba  ebibl  ta 
ieponeat,  and  deponent  kissed  the  child,  and 
lave  half  a  guinea  to  the  nurse !  and  some  of 
be  compaay  toasted  the  heir-apparent  ta  load 
knglesea  at  dinner.  That  this  waa  the  day  afier 
he  child  waa  bom;  aad  deponent  saya,  ha  left 
be  country  lheoeztday,and  went  to  the  county 
f  Waterrbrd,  to  Ida  own  house  at  Praspeet- 
iail.  Save,  depoaant  saw  the  woosan  to  whom 
•e  gave  the  half-guinea,  this  day  of  bis  exa- 
dination;  that  ha  ramembera  her  well,  because 
le  took  notice  of4ier  when  he  gave  her  the  hall^ 
roinea,  that  she  was  very  handsome ;  that  ha 
id  not  suy  at  Dunmahie  that  night,  but  came 
0  Ross  at  night-fall,  aad  waa  attacked  in  the 
oad  by  robbers :  that  be  crossed  the  finrpy  otf 
ds  return  home— *rememltera  that  the  lerd  Al<» 
ham  waa  in  high  sprite  with  the  thoughts  of 
laving  a  son  ana  heir. 

VOL.  XVII. 


[Croea-axamined.] 
Deponent  was  aaked,  did  he  aver  return  ta 
the  county  of  Wexford  P  Says,  he  never  did : 
he  waa  ashed,  how  far  Pirospect-Hall  is  from 
Donmamef  Says;  about  28  milea.  Ho  waa  ask- 
ed on  what  occasion  he  waa  at  Roaa?  Saya^ 
that  deponent'a  undo,  Mr.Pigott,  lived  in  the 
county  of  Wexford,  and  at  his  death  leftda* 
ponent  a  legacy,  which  occasioned  depooent'a 
going  there:  and  says,  he  was  a  good  while 
dead  beftra  deponent  got  an  account  thereof. 

John  Turmr  awom. 

Says,  he  lived  at  Dnnmalne  ten  years,  anc( 
knew  lord  and  lady  Altham:  deponent  was 
seneschal  to  the  lord  Anglesea,  and  visited  lord 
Altham ;  that  he  married  ior December  1714» 
and  he  ai^d  bis  wife  went  to  Dunmaine  and 
suid  there  about  three  weeks  about  Lent  time, 
and  lady  Altham  was  big- bellied  at  the  time 
he  went  there.  Says,  lady  Altham  told  depo- 
nent the  next  time  he  saw  her,  that  she  had  a 
son :  afterwards  saw  the  boy  at  Dunmaine  a 
year  and  a  half  ok! :  staid  a  night  at  Dunmaine, 
and  had  the  child  in  his  arms :  saw  the  lady 
leading  the  child  across  the  parlour.:  saw  the 
lord  Altham  kiss  the  child,  and  be  called  bim 
Jemmy :  saw  the  child  afterwards  at  Ross^ 
andat  iCinnay  in  thecountv  of  Kildare;  saw 
the  child  once  at  Ross  when  lady  Altham  lodfi^ed 
there  at  one  Butler's.  Deponent  being  asked 
how  the  child  was  treated  at  Kinnay,  says,  be 
was  dressed  as  the  son  of  a  nobleman,  afid  the 
servants  called  him  master;  saw  him  at  Kin- 
nay,  as  he  believes,  three  or  four  times :  the 
child  could  walk  at  Kinnay,  and  used  to  be 
wheeled  about  in  a  little  carriage :  saw  the 
child  afterwards  at  CarrickdnflT  in  1720,  andl 
lord  Altham  was  fond  of  the  child.  That  my 
lord  and  deponent  being  at  a  tavern  in  Dnbliu 
in  1792,  lord  Altham  said  he  would  send  for 
his  son  that  deponent  might  see  him,  and  the 
child  accordingly  was  sent  for :  that  he  waa 
then  about  e^nt  years  old,  and  lord  AU 
tham  said  to  deponent,  you  were  seneschal  to 
earl  Arthur  and  earl  John,  and  you  may  be 
seneschal  to  the  child :  and  deponent  >ays,  he 
believes  he  saw  the  child  once  after  in  Dublin, 
bnt  did  not  know  him,  only  was  told  it  was  he ; 
and  that  was  about  two  or  three  years  after  the 
meeting  at  the  tavern ;  that  the  child  had  no 
clothes,  and  was  so  much  altered,  tl^at  althoogb 
the  people  of  the  town  told  him  he  waa  tbe 
lord  Altham's  son,  be  did  not  know  how  to  be- 
lieve it. 

[Cross-examined.] 

Deponent  waa  aaked  where  ofy  told  lived  at 
the  time  be  saw  the  child  in  that  paor  candi* 
tion?  sayai  hadj^ not  know,  boi  believes  at 
Inchicore ;  admits  ho  did  not  eoqnwa  where  be 
waa,  nar  about  the  child,  having  heard  that  the 
child  bom  at  Dnnmaine  was  ijmd  maay  yearn 
ago^  that  deponent  waa  aettled  near  Camolin 
iSeer^^Mfk:  aaya,  it  waa  visible  the  lady  waa 
with  child :  deponant  wab  asked  what  sica  wo- 

I  nmnnayjadf  wiaP  ha  saya^ehisiy  and  swarthy. 

i     4E 
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woman,  and  her  hair  brown  s  knows  not  what 
neighbours  ?i«ited  at  my  lord*8,  but  has  seen 
colonel  Pallifter  there.  He  was  asked  if  he 
knew  the  servants  ?  Says,  he  did  not  know  one 
servant  by  name :  beJisves  he  anig^ht  then  know 
them,  but  does  not  now  recoiled  them :  has 
seen -my  lady's  woman,  but  does  not  know  her 
naine  was  Heath:  knows  Owen  Carenagh 
sow,  but  did  not  know  he  was  lord  Altbam's 
serraot.  He  was  asked  it'  he  knew  Roluh  the 
butler  ?  says,  he  has  heard  tlie  name  of  Kolph, 
but  could  not  tell  whether  or  uo  he  was  butler. 
He  was  asked  if  be  knew  the  name  of  the  ser- 
rant  who  made  his  bed  ?  s^yv,  he  does  not  re- 
member her  name.  He  was  asked  if  he  knew 
the  name  of  the  cook?  he  said.  No— or  the 
nurse P  be  said,  No:  saV  the  child  at  Mrs. 
Butler's  house  at  Ross,  and  afterwards  at  Dub- 
lin  when  lie  was  lOor  11  yearsold^and  in  a  mi- 
serable bad  dress :  never  saw  lady  Aliharo  but  at 
Dunmaine,  at  Ross,  and  in  Dublin :  said, '  he 
never  beard  till  within  these  two  years  that 
lord  Altham  had  a  bastard.  He  was  asked 
when  lord  Allham  died,  says,  about  1728 — 
•aysy  be  saw  the  boy  in  a  rsgiped  condition  be- 
Ibre  lord  Altham  died,  at  the  upper  end  of  Arran 
Qusy  in  Dublin,  and  heard  some  littla  boy  call 
bim  my  lord :  says,  lord  Allham  applied  to  him 
hi  1733,  to  speak  to  lord  Au^esea  to  help  to 
maintain  his  son,  which  deponent  did ;  and 
<ar|  Arthur  fpave  deponent  60/.  for  that  pur- 
pose. That  this  was  about  six  years  before  his 
death :  says,  that  beings  recommended  bv  Mr. 
Cssar  Colclough  to  the  present  earl  of  Angle- 
■ea,  deponent  went  frequently  to  see  him,  and 
defendant  used  to  entertain  deponent  with  tell- 
ing him  how  much  he  was  perplexed  by  law- 
suits ;  that  deponent  asked  him  one  day  what 
was  become  of  Jemmy  ?  to  which  the  defendant 
90swered|  that  he  was  dead. 

Dennit  Redmonds  sworn. 

'*  Says]  he  knew  lord  and  lady  AHham,  and 
deponent  was  servant  to  lord  Alfliam  after  he 
came  to  Dunmaine,  about  thirty  years  ago,  and 
was  three  years  in  his  service,  and  knew  that 
lady  Altham  was  with  child,  berause  be  saw 
her  when  she  was  big-bellied,  and  it  was  the 
talk  of  all  the  servants ;  says,  my  lady  was 
brought  to  bed  at  Danmaine  ;'luid  deponent  was 
■eiit  tor  the  midwife  the  day  before  her  delivery. 
Being  asked  how  be  was  employed  in  the  ser- 
vice P  sa^s,  he  looked  after  the  hunters;  says, 
it  was  Mrs.  Heath  who  sent  him  for  the  mid- 
wife (wfaoie  name  was  Shiels)  and  that  depo- 
nent broaffht  her  from^opposite  the  barracks  in 
Ross,  awTtbat  the  chihl  was  christened  when 
be  was  about  three  weeks  old,  by  one  Mr. 
liOyd(lord  Ahham'i  chaplain)  by  the  name  of 
James;  that  the  godfathers  were  counsellor 
Cliff  and  Mr.  Cotelongh,  and  the  godmother 
nadara  Pigott,  and  that  the  nnrse  (who  nursed 
the  ohiki)  was  Joan  Landy,  who  was  preferred, 
as  he  was  told,  becanse  she  had  the  best  milk ; 
that  there  was  a  bodfire  made  and  other  re* 
/oidngsfortheburthof  the  chUd.    That  the 


slirwd  abaut  a  qMrter  «r  «  HMte  fisa 

apon  my  lord's  laad,  tod  wMy 

e  bodse,  but  the  DUfM^s  lather  tsi 

i  a  servant  makl  of  tbe  Kome:  walk 


^dd  was  limad'aMiit  ai 
the  boQse 
lived  in  the  1 

mother  and  a  servant  makl  of  tbe  Kome;  laA 
lord  Altham  and  his  lady  went  often  there  ts 
see  the  child,  and  to  bring  biro  to  Dnmnaiae, 
and  that  lady  Altham  bad  a  coadi-fnod  made 
on  purpose  to  go  to  see  the  child  ;  that  lU 
child  wss  at  nnrse  about  a  year,  nad  then  re- 
moved to  Dunmaine.  That  m  tbe  begionaig  rf 
1717,  my  lady  went  away  from  DiinniaiBe,ai 
occasion  of  Mr.  Thomas  Palltner.  Thai  ladj 
Altham  had  the  child  in  her  amin  mm  abe  was  is 
the  chariot  going  away,  and  was  Idling  it,  bst 
tbe  lord  Akfaam  came  out  in  a  iisaaiHn  imd  tsdc 
tbe  child  from  my  lady,  and  ^gmwm  it  to  Jo«s 
Lafin;  and  the  lady  begged  to  bavetliecbiM 
akmg  with  her,  and  cried  oecanae  my  lordie* 
Insed  her;  tbatahesent  for  the  child  Co  Ksa» 
btttooukinoibaveitasbelaiowaotl  Tbattbe 
chiM  had  goM  -lace  on.^  bat,  and  was  itmmei 
like  a  nobleman's  child.  Says«  he  saw  tiie  cbM 
(as  he  believes  six  years  after)  at'  CarrickdaiE; 
and  the  h>rd  behaved  to  it  as  to  his  own  cbii^; 
and  deponent  knew  him  by  his  face  to  be  tk 
same  child  he  saw  at  Dunnadne.  I>eponcnt£d 
not  stay  at  Carriekduff ;  came  to  my  lord  oalj 
in  order  to  break  some  horses  (deponent  beng 
a  horse- rider).  That  he  saw  the  lord  waikis^ 
about  witH  the  child  at  Carrickriaff.  Says,  bi 
has  heard  that  Mr.  Loyd  who  christened  da 
child  is  dead,  and  that  the  godfathers  and  gvtf- 
mother  are  dead. 

[Cross-examined.j 

Saysy  he  was  servsnt  to  lord  Aitham  abort 
two  yean,  before  his  lady  came  to  OnnniaiDt. 
That  she  was  brought  to  bed  about  Maj^.  Sayi, 
deponent  was  not  present  at  the  cbrtateauig ; 
belieres  the  midwife  (for  whom  depooeot  wm 
sent  to  Ross)  is  dead.  Says,  that  Joan  Landy 
was  the  nnrse,  and  that  she  af^erwaitle  marrial 
to  Daniel  M'Cormicfc ;  that  ahe  had  a  child  be- 
fbreher  marriage;  and  some  said»  a  sailor,  uA 
some  thit  lord  Altham  was  the  father  of  it. 

[Hereopoo  the  Lord  Chief  Baren  aaid;  thstii 
hioked  odd,  that  lady  Altham  shonld  send  bcr 
child  to  be  nursed  to  a  person  sosneded  to  havf 
a  child  by  her  ladyahip's  bnsband.] 

Says,  that  Joan  Landy  was  brooght  la  bed 
many  months  before  my  lady  Altham ;  aajs, 
he  saw  Landy's  eluld«  and  that  one  fotber 
Michael  Dowoes  christened  it.  That  bcr 
mother  and  sister  took  care  of  her  6bM^  whea 
abe  nursed  my  lady's.  That  lAndy*s  chiM 
died  at  the  age  of  three  or  foar  years,  of  tht 
small- pox,  m»  my  lord  had  lenDanmsiae, 
and  deponent  was  at  his  burial.  He  was  asfcel 
by  what  nam^  Landy 's  child  was  called  f  hs 
siud,  sometimes  it  was  called  Landy,  and  t 
times  M'Cormick.  That  he  never 
Landy*8  son  called  Annesley.    That 

Landy,  the  nurse's  fiither,  lived  in  : 

that  the  old  boose  was  put  in  repair  for  tbe  re* 
ception  of  my  lady's  child.    That   ~ 
was  never  eanmined  before  his  present 
tionr  Say8|thatcol.Pri&NriBi 
A. 
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irith  deponent,  fietired  depottnt  not  hmfe«iiy  i 
ibiDg*  l»  Mjr  to  this  afiair. 

Margaret  Shircliff  wvom. 

Sovo,  tho  knew  lord  tod  lady  Akham,  and 
ihat  lira.  ShieU  the  midwife  tokl  depooeiit  she 
lelirered  lady  Ahham  of  a  child  about  April  or 
Hay,  about  tvrenty-niue '  years  ago.  [This 
leinjp  hearsay  •etidence,  was  objectcti  to  by  de- 
ieodaot's  aoiunsely.  and  the  Court  allowed  the 
objection.} 

Mary  Dojjfle  sworn. 

Says,  she  knew  lord  and  lady  Alibam ;  that 
ibe  was  hh-ed  by  the  steward  to  be  a  serrant 
in  lord  Altbam's  serriee.  That  she  lived  with 
lady  Akbam  three  months  before  she  was 
brought  to  bed,  and  wsb  in  the  room  when  lady 
Altham  was  delivered  at  Dnamaine.  That  Mrs. 
Shlels  who  lived  at  Ross  was  the  midwil'e ;  and 
Denis  Redmonda  was  sent  for  her.  That  tliere 
weri!  three  or  four  present  when  laily  Altham 
was  brought  to  bed,  and  the  cbriateoing  of  the 
child  wan  public.  That  Mr.  Anthony  Colck>ugh 
ud  eouoseUor  Cliff  were  the  godmthers,  and 
Mrs.  Piggot  the  godmother,  and  Mr.  Loyd 
(who  was  my  lord's  chaplain)  christened  the 
child,  and  there  were  gmt  rejoicings  for  the 
birth,  and  plenty  of  wine  and  other  Ikjuors 
drank  on  that  occasion.  That  several  nurses 
came  recommended,  hut  Joan  Landy  was  ap- 
poioled  nurse,  who  was  afterwards  married  to 
one  M'Cormick,  as  deponent  has  heard;  that 
she  was  a  clean  tight  girl ;  that  she  was  re- 
puted to  be  married  to  a  sailor,  and  have  the 
child  by  her  husband. 

[Cross-examined.] 

Says,  she  lived  three  months  at  Dunmaine 
before  the  child  was  born.  That  she  remembers 
\o  have  seen  major  Fitzgerald  there  in  a  tew 
days  after  lady  Altham  was  delivered.  That 
deponent  was  present  at  the  christening. 
Never  knew  of  any  person's  being  brought  to 
iied  there  but  ladv  Altham.  That  the  child 
was  christened  in  ine  parlour  about  three  weeks 
after  ita  birth,  and  Mrs.  Heath  was  present  at 
the  christening.  Believes  Landy  was  then 
married  to  one  M'Cormick  who  lived  at  Dun- 
maine. Believes,  that  major  FitSBgerald  did  lie 
at  Dunmaine,  and  stakl  there  for  some  time. 
Says,  that  Joan  Landy  nuraed  the  child ;  never 
was  at  her  bouse ;  but  heard  from  the  servants 
that  were  there,  that  Joan  Landy 's  house  was 
about  two  fields  from  the  house  of  Dunmaine, 
and  that  the  nurse's  house  was  tinely  white- 
washed. Says,  that  Charles  Meagher  was 
the  butler  then.  That  one  madam  Butler, 
Nelly  Murphy,  and  Mrs.  Heath  were  there  at 
Uiat  time.  Says,  lady  Altham  waa  almost 
three  hours  in  labour ;' that  it  was  duakish  when 
she  was  brought  to  bed,and  that  she  was  taken 
illthedayb^ore. 

Mrs.  Deborah  Annesley  sworn. 

Says,  she  knew  k»rd  Altham,  at  a  place  called 
Kiooa  in  the  county  of  Kildaie.    That  bud 


Altham  lived  there,  and  deponent  lived  witbi» 
three  miles  of  that  place,  at  Ballysbannon. 
That  lord  Altham  was  her  husband's  reUlioo, 
and  visited  deponent.  That  lord  Altbam's  sonr 
at  this  time  and  deponent's  brother,  Mr.  Psnl, 
used  often  to  drink.his  health.  Beiog  asked  if 
abe  visited  k>rd  Altham  at  Kinna  P  says,  she 
did  not  care  to  go  to  the  bouse,,  because  lord. 
Altham  bad  brought  down  a  bouse-keeper 
there.  Says,  that  this  waa  in  1717  or  1716. 
Says,  her  brother  visited  mv  lord.  Beiny 
asked  if  she  believed  the  child  was  mv  k>rd'a 
lawful  eon?  ssys,.she  believed  be  washis.laiv** 
fulsOD,  and  never  heard  the  contrary.  Sava» 
the  child  was  called  James.  That  her  brotner 
was  a  sober  grave  matt,,and  she  is  sure  wookft 
not  have  tontted  the  bealth  of  the  child  if  ha 
had  been  a  baeUrd.  Says,  that  the  child  went 
with  lord  Altham  to  Carrickduff  in  the  county 
of  Catberlough,  and  deponent  never  heard  oiP 
him  afterwaras.  Says,  her  brother  frequently 
after  the  death  of  bird  Altham«  enquired  what 
was  become  of  that  hoy,  but  never  could  learui 
which  made  them  all  conclude  be  was  dead. 

[Cross-examined.} 

'  Sayitsbenever  doubted,  but  alwavs  believed 
the  cbUd  was  k>rd  Altbam's  son,  but  admits 
she  did  not  bear  of  the  child  until  became  to 
Kinna.  Saya,  that  after  lady  Altham  came 
over  a  second  time  from  England,  she  was 
supposed  to  be  with  child*  Says,  deponent 
once  visited  lady  Altham  when  she  came  to  tha 
country,  but  her  husband  soon  after  d  ving,  and 
deponent  being  in  affliction,  never  had  any 
correspondence  with  the  family  afterwards. 
Says,  tliat  she  herself  drank  hMrd  Altham's  eon's 
heiutb  often  when  uiy  k>rd  lived  at  Kinmu 

Thomat  Bartu  of  KtUkenny,  alderman,  called^ 

Mr.  Bams  being  called  to  give  his  evidence^ 
was  asked  by  defendant's  counsel,  if  he  had  not 
a  lease  of  some  lands,  part  of  the  defendant's 
estate?  Mr. Bams admatt^d  he  badalease  of 
31  years,  wbioh  was  expired^  or  near  expiring. 
Whereupon  be  was  objedad  to  by  defendant'e 
counsel,  for  that  he  wan  interested,  and  there^ 
fore  could  not  give  his  testimony.  *  In  answer 
to  which,  the  counsel  foe  the  lessor  of  the 
plaintiff  said,  that  the  lease  waa  not  of  any  of 
the  landa  in  the  declaratioo,  and  therefore  bis 
evidence  could  not  be  objected  to. 

To  which  the  defendant's  counsel  replied, 
tbst  though  Mr.  Baros^a  lease  was  not  of  the 
lands  in  question,  yet  all  the  estate  might  ba 
affected  by  the  verdict,  and  therefore  aa  be  waa 
interested,  he  was  an  incompetent  witness. 

To  this  it  was  answered,  that  since  Mr. 
Bama  had  not  any  lease  of  the  lands  now  in 
dispute,  be  could  only  be  stipposed  to  be  con* 
sequentially,  and  not  immediately  interested, 
and  theretore  n»ight  properly  gire  his  testi- 
mony ;  and  the  foUowiug  case  was  cited  to 
shew,  that  a  peraoo  oonscnuentially  intereeted 
Jn  a  tuit  at  law  may  be  admitted  to  give  evi- 
''dence :  Two  persons  coming  from  Parkgate  to 
DnhUn  ia  one  •biy,  both  bad  their  portmaa- 
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teaut  ttobm  fltmi  on  bosrd  tbe  said  ship;  one 
of  the  peraoDf  sued  tbe  masler  of  the  ibip  for 
the  value  of  the  gob&B  he  had  loat,  and  prodooed 
the  other  pertoa,  (who  had  likewise  lost  his 
jHirtmanteeu)  as  his  evideoce.  It  wss  oh* 
jected  by  the  counsel  tor  the  onaster  of  the  ship, 
that  tbe  witnen  was  a  party  inlsrestad,  and 
dhould  not  be  admitted  to  give  testimony  $  be- 
oanse,  if  the  plaintiff  sucoeeded,  the  witn«sa 
veould  have  the  same  litie  to  recof  er  afniinai 
the  defendant  in  wbhohcase  be  would  bring 
his  action  against  the  defendant,  and  the 
plaintiff  vtcfc  vena  might  he  a  witness  for  him. 
Vei  notwithstanding  the  objeeiion  the  Goikrt 
admitted  the  other  j^fion  to  be  a  witness,  be- 
<Ause  be  was  not  a  party  in  the  auit,  and  not 
knmediatelyi  though  eonseooentially  inter- 
ested. Therefotre  the  oouusetlbr  the  les^r  of 
llie  plaintiff  insisted,  thai  Mr.  Bamashonld  be 
admiued  to  give  his  tnstimony  in  the  prsient 


Which  the  Court  agreeing  to,  Mr.  Bams 
iras  sworn. 

Saysy  he  very  well  knew  lord  and  lady  Al- 
tham.  Being  asked,  if  he  knew  that  lord 
Jl^tfaam  had  a  son  ?  Says,  be  knew  nothing  of 
ny  l«ird's  having  a  son,  bol  what  he  wastold 
by  my  k>rd.  That  he  went  to  Ross  in  spring, 
1715*  and  kud  Altham  came  to  dm  Inn  wherO 
ke  was,  and  mcetuig  him  in  tbe  kitehen,  said, 
be  was  glad  to  see  deponent;  and  asked  him 
svhere  he  bad  been  ?  That  he  told  my  kml  he 
bad  been  in  Dublin  about  aftiin  of  tbe  ^nke 
of  Ormond ;  my  k>rd  said  to  deponent,  I  hope 
we  shall  dine  together :  deponent  said,  with 
all  my  heart ;  and  -after  that  they  went  np 
stairs  and  dined  together ;  that  after  drinking 
some  wine,  my  lord  said  to  deponent,  Tom, 
I'll  tell  yon  good  news,  1  have  a  son  by  Moll 
Sheffield ;  deponent  tbetenppn  shook  his  head, 
(not  remembering  she  was  my  lord's  wife) 
and  said,  Who  is  Moll  Bbeffield  P  My  lortl 
taking  notice  of  deponent's  meaning,  said, 
Zounds,  man,  she  is  my  wife:  upon  which 
tfeponent  saki.  My  lord,  I  humbly  beg  your 
pardon,  I  am  sorry  for  what  1  said.  Says, 
that  until  my  lord  6ad  mentioned  she  was  bis 
wife,  lie  took  her  to  be  a  naughty  pack ;  but 
afterwards  deponent  recoHected  that  my  lord's 
wife  was  the  duke  of  Buckingham's  daughter; 
and  deponent  thsn  advised  my  lord,  that  since 
lie  bad  a  son,  to  Uke  care  of  his  wife,  and  dis- 
ehai^att  other  women.  Says,  he  knows  the 
year  he  went  into  tbe  coontry,  because  he 
went  npon  bearing  of  his  father^  death.  Says, 
that  my  h>rd  lived  at  Dunmaine  ^ter  tbe  dis- 
grace of  the  duke  of  Ormood  $  deponent's 
season  of  remembrance  is,  that  he  wns  te- 
csiver  to  the  duke  for  45  years,  and  ciino  to 
Dublin  ftrom  the  country,  by  order  of  Mr. 
Nutley,  who  was  concerned  for  Ibe  doke. 
Says,  that  deponent  was  at  Dnnmaloe  tbe  day 
after  my  lord,  and  he  had  the  diseouroe  at 
Ross.  Being  asked  if  he  saw  a  iOn  IherB  P^ 
Says,  be  does  not*  know  hot  he  might,  but  h 


be  had  with  lof4 
at  Dunmaine.    Says,  that  i 
supped  there,  and  remembeis  ladj  Altbaa  at 
dinner,  but  not  at  supper.    Says,  he    "  ' 
one  Mr.  Sutton  was  at  dinner.     He  wan 
if  he  knew  my  lord's  agent.  Or  n^y.^f  bis 
servants  r  " 
that  time, 

thing  to  him,  or  he  to  them.    Sajpa, 
the.1 


KiKW    luy   iOff«  B  a^em,   «r    wuaj  «■  ow 

nts  P  Ssys,  he  did  ;  that  be  nmw  tbss  at 
time,  but  cannot  reeoHect  they  naid  any 
to  him,  or  he  to  them.    Stcy^t  bn  decs 
nneBBber  seeing  the.narae  tfa««w 


«ot  certain;  do«  not 


anynoftvei- 


[Cross-examined.] 

Deponent  beiog  asked,  what  nootb  he  vrcnl 
totiossrAtiSweKd,  either  in  April  nrMny, 
but  cannot  fix  which.  Says,  be  might  bate 
seeta  Rolpb  the  butler,  but  did  not  know  him. 
Did  not  know  the  aervanU  Dwyer  or  Case- 
nagh ;  but  knew  Mr.  Taylor,  but  had  ihi  dis- 
course with  him  about  tbe  aoo.  Snyn,  my 
lord  did  not  tell  him  whether  erno  the  cbikl 
waa  christened,  nor  what  his  name  wan.  Sbys, 
nobody  was  present  at  Ross  when  mj  tsfd 
spoke  to  deponent,  and  the  diseoomn  w^n  aftw 
dinner,  and  as  oommon  discourse.  He  was 
asked,  bow  he  came  not  to  undemtand  nsj  lfltd*s 
exniession  of  his  having  a  son  by  Moll  8bif- 
field  P  Saya,  he  did  not  reooUed  who  fliic  wan. 
Says,  be  is«5 years  old«  He  was  tbew  asked, 
how  long  be  nerved  the  duke  ef  OrminJ  f 
He  said,  since  ninety- five.  Be  wrnn  then 
asked,  if  he  did  not  say  be  served  titwi  45  years  f 
He  said,  he  meant  to  this  day.  Saya,  he  has 
heard  five  hundred  at  Ross  iay,  kwd  Abbam 
had  a  son. 

Southwell  Piggotf  esq.  swom« 

Says,  He  knew  lord  and  lady  Altham  ;  and 
that  it  was  generally  reported,  witboot  any 
contrsdiction,  that  he  had  a  child  abeet  90 
years  ngo.  Deponeot  came  over  fipom  Eng- 
land about  the  year  1713.  Saya,  there  was'a 
great  intimacy  between  his  step^motber  (Mrs. 
Piggot)  nnd  lady  Altham.  That  Nra.  Piggot 
died  about  1780  or  1731.  Sayi,  he  never  heard 
that  the  child  (whieb  he  heard  lady  Altham 
had)  was  a  daughter. 

The  counsel  for  the  lessor  of  the  ^aintiff 
were  going  to  ask  Mr.  Piggot,  what  he  beard 
his  itepmotber  say  about  her  being  ^^^odeootbev 
to  the  chU4;  but  this  was  objected  to  by  de- 
fendantVoDunsel,  who  insisted  that  beaisay 
was  not  evidence,  and  that  ^he  wtmeini,  Mr. 
Piggot,  ought  not  to  be  suffered  to  give  asy 
account  thereof. 

In  answer  to  this  tbe  counsel  for  the  lesnr 
of  tbe  phimtiff  insisted,  that  matter  of  liearsay, 
which  conid  not  be  su|»posed  originally  ia- 
tended  (b  be  made  nse  of  in  the  ednae  (siM  s« 
what  the  deponent  beard  several  yeam  ag») 
ought  to  be  admitted)  and  the  rather  na  it  was 
produced  to.  corroborate  positive  proofik  Thai 
if  Mrs.  Piggot  said,  she  was  snonnnr  to  tbe 
child,  it  must  have  some  wei«;ht ;  Ikr  Mis. 
Piggot  could  not  foresee  that  what  she  said  sa 
thai  occasion  was  ever  to  be  given  in  evidence, 
and  therefore  her  ded*mlion  cooM  not  hi  snp- 
jiosed  ndcokned  ibr  any  ] 
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rhat  whflrt  s  leife  it  loit,  •»  M  not-rolf  «i«y  | 
e  giv«n  m  finicf ;  Imgmim  it  oaiittOI  ta  «iip<- 
losei)  to  iMve  tecli  dMigncil  Ar  tint  pMrb- 
oltr  punose.  The  deetarMiMi  of  •  wife  hai 
eeD  ftdnmllHi  t»  to  gi?eb  in  €Vi4MM)e  agtittfl 
,  httfbftod ;  becftttse  at  Ike  time  it  wae  mtde 
t  couM  not  be  eu|>poiied  to  be  imteoiM  to  bH 
lade  Me  ef  at  atideiioe,  and  a  ciae  in  Stfiti- 
er*!  Reportt  wat  died  le  ihit  piifpota. 

It  wat  farther  urged  by  plamtiff't  MKatet, 
bat  there  waa  noaMed  rata  of  evidMbe ;  bot 
bat  tbe  ftilea  of  eridenee  va^y  acoordiiig  to 
ireumttnieca  of  ilie  case,  ^ad  thaogli  it  ttiotl 
e  allowed  that  hearaav  it  the  lowest  degfiat  of 
fidetioe,  yet  it  waa  e? idenoe  to  be  aabmitted  to 
be  jnry. 

It  was  antweied  by  the  eotantil  fol*  tha  de^^ 
Bodaat,  that  any  deefaratloa  af  M^s.  Piggat, 
rhich  wat  not  made  in  the  pMenee  of  the 
arl  of  Angl'etea,  ooffhtnot  to  be  eiren  in  e?i- 
ence.  That  Mia.  Piggot  is  dead,  and  where 
eraoofi  are  dead,  the  kw  hath  not  provided 
Mr  tbeif  leaHmony ,  nor  will  It  tUbsUtttte  a  mere 
eclaraliOn  in  tho  plaoa  of  an  oath. 

Aa  to  a  Tent-roll  (if  H  appeara  that  it  waS 
ound  among  the  deeds  and  faipehi  of  Ithe 
imily,  and  not  detignedly  laft  there)  it  firnV 
a  evidence  in  caie  of  a  leaae  loat  or  mialaid, 
0  shew  the  value  of  lands  ;  but  not  to  prove 
hat  there  was  a  Idtse  in  being.  iThe  natare 
f  the  case  may  require  sneh  a  proof,  and  it 
oay  be  necessary  to  product  the  rent-roll: 
lit  that  is  very  different  from  the  hearsay- 
viflence  of  Mrs.  Piggot's  declaration  in  the 
ireaent  case. 

That  iht  admitting  hearsay -evidence  in  the 
»re$ent  afihir,  would  introduce  a  dangerous  pre- 
edent,  in  regard  the  other  side  could  not  have 
he  benefit  ot  cross  examining. 

In  some  cases,  it  is  true,  hearsay- evidence  is 
dmitted  from  the  necessitv  of  the  thing ;  as 
r  a  man  receives  a  mortal  wound,  his  decla- 
atioB  at  the  point  of  death  would  be  evidence ; 
»ut  that  is  in  case  of  the  crown,  in  a  criminal 
iffatr,  and  in  a  case  of  absolute  necessity ; 
rhich  is  distinguished  from  a  civil  case. 

That  in  civil  cases  theVe  is  not  the  same  ne- 
cessity, because  a  bill  in  equity  may  be  filed 
o  perpetuate  the  testimony  of  ancient  wit- 
168969,  and  then  the  evidence  may  be  cross- 
•xamined.  Bnt  Mrs.  Piggot  being  dead,  no 
leclaration  of  her's  can  be  evidence,  because 
he  dctendant  has  no  oppoi*tuaity  to  cross- 
fxamine  her. 

An  affidavit  of  Mrs.  Piggot's  conid  not  be 
cad  io  the  present  ouestion  \  therefore  much 
ess  a  declaration  or  her's  made  several  vears 
igo,  and  which  was  not  upon  oath.  If  bear- 
ay- evidence  of  this  nature  were  to  h%  ad- 
Ditted,  such  precedent  would  be  attended  with 
»vil  consequences. 

The  Court  would  not  admit  the  hearsay  of 
VIra.  Piggot's  declaration  to  deponent  to  be 
nade  use  of  as  evidence,  on  the  principal  rea* 
ion,  that  hearsay  evidence  ought  not  to  be  ad- 
mitted, because  of  the  adverse  party's  having  no 
opportunity  of  eroas  esamrningi    And  that  if 


deeklratioM  tif  ^eraana  deal  were  io  be  •«* 
mitiMl^  tfaey  srottid  ineflbat  have  thalareeof 
origiiiai  testivMmy. 

PAi/fp  Brcen  sworn. ' 

Saya^  Deponant  knew  lord  and  lady  Althan 
abouf  thirty  yearn  igo^  at  Dutamalne,  where  de- 
pooeot'a  father  and  mother  iif«d.  .  Says,  thi^t 
detmnaot  adw  ladv  Altham  with  diild  at  Don^ 
mafinfe,  and  heard  W  the  people  of  the  phioe  that 
she  #aa  trkh  child ;  and  that  about  S8  or  29 
years  ago  (a  little  before  or  after  May)  there 
were  great  refaioiDga  at  Danmaiae  for  the  birth 
of  a  child,  ftlays,  that  Joan  Landy  nursed  the 
ohHd  at  her  own  father's  houie :  that  it  waa  a 
thatehed  houae,^  and  repaired  on  that  occasiao. 
Say t,-  he  haa  aeab  the  uhild  with  tottl  and  My 
Ahhafai  in  the  eoaeh.  8ayt,  he  relnenbehi  thd 
cfaiM  Joan  Uady  had>  end  that  it  died  of  the 
soaall  pox  after  lord  Altham  left  Donmatne  $  bo- 
liette  aboat  a  yetlt*j  and  deponent  waa  at  the 
walte  and  burial.  Says,  that  the  child  whioh 
Land?  nursed,  waa  removt*d  to  Dunmaine,  ami 
delivered  to  Joan  Laifan,  one  of  tbo  maids  at 
DaoiHaiue  \  says,  that  there  waa  a  ooaeh-road 
madh  between  Landy's  house  and  Dunmaine- 
bouse  I  and  deponent  has  seen  the  coaoh  g^' 
that  road.  He  was  atked,  whether  he  r«« 
membered  Mrs.  Heath  at  Ihmmaine  at  the  titea 
he  saw  the  cbiUl  ?  Says  he  did. 

[Cross-examined.] 

Being  asked,  who  he  heard  was  father  of 
Joan  Landy'sehild;  he  answered  that  aomo 
said  lord  Altham  was,  and  others  said  a 
sailor  was  the  flither  of  it.  Says,  Joan  Landy 
wi»  married  to  Daniel  M*Oofmick  after  lord 
Althaas  left  Dnmtiaine ;  and  that  lord  Altham 
wa§  supposed  to  have  get  the  child  in- thehousti 
oflhittmalne,  when  Landy  was  Atiry-maM; 
says,  JoSn  Landy  *a  chlfdwas  a  year  older  than 
lady  AHham's ;  say»,'  he  was  often  Io  every 
room  of  the  house.  Says,  htdy  Althanif  was  a 
tall  woasan ;  and  that  MN.  Heath  was  a  tall 
thin  woman.  That  Joan  Landy's  ehlM  waa 
called  James  Landy.  Does  not  i^^member  hit 
being  ever  called  James  M*Cormtck.  Says, 
he  doea  not  know  who  christened  the  child. 

Eleanor  Murphy  sworn. 

Says,  that  she  knew  lord  and  lady  Ahfaam  at 
Dunmame,  about  $8  or  39  years  a^ ;  says, 
that  she  was  a  servant  there  when  my  bdy  was 
brought  to  bed,  that  deponent  was  calfed  to 
bring  up  some  water  to  my  lady's  room,  and 
that  she  went  into  the  room  with  a  bason  of 
water,  imraediaaely  after  lady  AHham  was  de- 
livered ;  that  Mrs.  Shiels  was  the  midwife,  and 
Dennis  Redmonds  was  sent  for  her  to  Ross. 
Being  asked,  who  was  in  the  room  when  she 
went  in  P  Says,  madam  Butler,  Mrs.  Heath, 
and  Mary  Doyle.  Says,  deponent  came  to 
live  at  Dunmaine  about  the  beginning  of  sum- 
med, and  remained  at  Dunmaine  about  two  or 
three  months  after  my  lady's  defivery  of  the 
son.  That  Joan  Landy  was  ibe  norse ;  and 
thore  ware  several  other  women  applied  for  the 


1163]  ITGEORGE  II.    7m2m 

Bttne's  place.  B^emben  th^Hre  were-Mm^* 
fires  and  r^oicinga  at  DnamaiDe  for  the  Urth  of 
a  800 ;  that  the  child  was  abont  three  weekif  al 
Donmaioe  after  its  birth,  and  then  the  norae 
took  it  to  her  own  house ;  that  a  little  road 
was  made  from  BaDmaine  hoose  to  the  nnrs^^s, 
for  the  chariot.  That  ooe  Mr*  Anthony  Col- 
tsloogh,  and  Mr.  Cliff,  were  the  godfathers^  and 
Mr8«  Pigott  the  godroother,  as  she  beard  from 
acTeral  of  the  servants.  Knows  that  Mr.  Cliif 
of  Ross,  and  madam  l^gott  used  to  come  there, 
and^  has  seen  them  there  often.  Says,  de- 
ponent was  in  the  house  at  the  christening,  and 
was  senrant  under  the  ianndry*maid.  Re- 
members Mrs.  Heath  was  in  the  room  when 
the  lady  was  brought  to  bed  :  the  chrtstaning 
waa  about  three  or  four  weeks  after,  ^ys, 
Joan  Landy  hail  a  hoose  of  her  own,  and  be- 
Jiet es  her  mother  and  sister  lived  with  her ; 
but  does  not  know  if  her  father  was  alive  when 
ahe  took  lady  Altham'a  child  to  nnrse^  She 
was  asked  how  long  Joan  Laod^  had  her  own 
child  before  lord  Altbam's  child  waa  born  ? 
Says,  about  three  <|uarters  of  a  year;  and  that 
Iiandy's  child  oontmned  with  her  in  the  house* 
after  she  took  my  lady's  child  to  nurse.  8he 
was  asked,  if  the  house  was  the  same  it  was 
before  P  &ys,  she  believes  it  was,  except  that 
it  had  another  room ;  but  says  she  did  not 
know  the  house  well  belbre.LAndy  had  the 
Burrinff  of  the  child.  She  was  asked,  what 
aort  of  a  house  it  was  f  Says,  a  little  house 
hardbj. 

[Cross  examined.] 

Being  asked  if  she  did  not  go  into  the 
hoose ;  Says,  No,  no  farther  than  the  dooir, 
She  was  then  naked,  how  she  coukl  know  that 
there  waa  another  room ;  says,  that  the  room 
was  built  aa  an  addition  to.  the  old  hoive. 
Being  asked,  if  she  ever  s^w  Joan  Landy's 
child ;  says,  Yes.  She  then  again  named  the 
people  in  my  kdy's  room  at  the  birth,  and  that 
herself  went  into  the  room  after  the  birth  of  the 
child  with  the  water,  and  that  it  was  about 
duskish;  and  that  lady  Altham  kept  her 
chamber  a  month  or  aiz  weeks,  and  that  the 
'child  was  christen^  before  my  ladv  left  her 
room,  and  was  christened  in  the  yelbw  room 
up  one  pair  of  stairs,  but  does  not*  know  who 
were  at  the  ohristsniog.  Says,  she  was  three 
months  in  the  serf  ice  before  the  birth  of  the 
child,  and  a  quarter  of  a  year  after.  Says, 
that  Mary  Ooyle  came  into  the  service  belbre 
her:  does  not  remember  that  they  bad  any 
particular  conversation  abont  the  child  at  that 
time,  and  has  never  seen  her  since,  and  knows 
not  if  she  should  know  her  now :  kno^vs  not 
whether  she  or  Mary  Ooyle  left  the  house 
soonest.  Says,  she  did  not  wash  any  of  my 
bd  v  's*  linen.  She  was  asked,  if  she  was  mar- 
ried ?  Says  she  is,  and  haa  children. 

The  examination  oF  these  witnesses  having 
taken  go  all  Friday  till  eleven  of  the  clock  at 
night,  the  Court  •observed  to  the  counsel,  that 
as  there  was  agreat  number  of  witnesses  more 
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I  to  beezammelton  both  sidea, eo-ia  w««U  be 
impossible  te  themi  or  the  jm^,  to  csatass 
hearing  the  cause  through,  mnibomt  an  al- 
joumment ;  and  therefore  reeomi— aded  it  & 
the  parties  to  consent, to  such  a^invmoMBt: 
Accordingly  bolh  parties  readily  txpntmoi 
their  consent,  and  the  same  being  reduced  inis 
writing,  and  signed  by  the  nttamies  on  both 
sides,  the  Couriadjoumed  till  9  o'clock  the  aeu 


The  Lord  Chief- Baron  made  a  oomplisMBt 
to  the  jury,  and  ezpresied  bin  seoee  of  tbtir 
honour  and  integrity ;  tliat  the  nt^oare  of  tbe 
thinff  required  an  adjonmmeot,  thongk  there 
was  but  ooe  precedent  of  adjonrninif  a  jury  «a 
a  trial  of  that  kind ;  but  as  they  were  getitksMa 
of  aueh  strict  honour,  any  icmifideoce  might  be 
reposed  in  them,  without  danger  of  any  pr^or 
dice  resulting  from  it. 


Saturday^  November  12, 1743. 

The  Court  being  met.about  9  o'doek  in  tbt 
morning,  acoordiog  to  adjoummeD^  the  joiy 
were  culed  over, and  answered  to  their  names; 
and  then  the  coimsel  for  the  plaintiflC proceeded 
to  ermine  their  wijtnesses,  as  follows : 

Christopher  Brown  sworn. 

Says,  he  knew  the  late  lord  Aittmaa  about 
33  years  ago,  and  .knew  lady  Altbam  oo  her 
first  comipg  to  punmaiiTe  about  SO  yean  ago, 
and  knew  her  to  have  a  son  about  S8  or  e9 
years  ago.  Being  asked  his  cause  of  know* 
ledge,  says,  he  lived  a  servant  to  esq.  Anthony 
Cliff,  who  was.  invited  to  the  christening  of  tbie 
said  child.  That  deponent  went  to  Duamsise 
that  day,  and  waited  at  table  on  his  master. 
Says,  he  remembers  Mr.  Anthony  Colclongh^ 
Mr.Cliff  of  Ross,  Mr.  Aothooy  Clift;  and  cap- 
tain Tench  were  at  the  cliristeuiog',  but  don 
not  recollect  the  other  jiersoos.  Says,  it  was  ia 
the  beginning  of  summer  as  near  as  be  cui 
tell :  ^ing  desired  to  point  out  .the  monlb  ^ 
says,  it  was  in  May  as  near  as  be  can  gue». 
Says,  he  did  not  see  any  lady  there  but  31  rs. 
Pigott;  and  said  there  were  plenty  ofeuter- 
taiument  and  great  rejoicings  there;  »}-s, 
deponent  was  sent  several  times  tn  ith  niessa^:cs 
from  his  said  master,  (who  lived  at  Clinydutfi 
about  three  miles  from  Duomaint*)  to  enquire 
how  my  lord,  and  lady,  and  the  child  did :  «<r 
the  cbiid  al)er%vards  at  Dunmaine  in  ray  la<!|  s 
lap,  and  with  the  nurse  Joan  Landy,  and  n«!%er 
saw  him  but  at  Dunmaine.  Deponent  waiteil 
at  table  the  day  of  the  christeniog-,  and  heard 
them  toast, The  lady  in  the  straw  and  the  yoos^ 
christian. 

[Cross  -examined.] 

He  was  asked  as  to  the  time  of  drinkb^  of 
the  above  health  ?  Says,  he  can't  teU,  whether 
it  was  l»efere  or  after  dinner.  Says,  be  is  sure 
Mr.  Colclougb,  Mr.  Cliff  of  Roes,  and  Mr.  Ab- 
tliony  Cliff  were  there,  and  savs  there  were 
several  ot|bers  at  dinner,  whom  Jiepooent  csal 
recollect.  Says,  my  lady  did  not  dine  iritii 
them.    Heard  it  was  Mr.  Loyd  that  dim* 
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sned  the  cliiM,  and  remembers  that  he  dined 
lere;  says,  be  knew  him  very  welly  and  that 
e  lived  at  Ross;  says,  Mrs.  Pigottwas  at  the 


tead  of  the  table;  says,  that  all  that  dined «  dined  the  day  of'tbe  christening^;  says,  in  the  par- 
lour of' the  house  of  Danniaine,  as  near  as  depo« 
nent  can  goess,  fronting  the  ffreat  yard,  says,  hm 
does  nut  know  tliatthe  roomnafl  any  other  name 
than  the  parlour.  Being  asked  who  was  at  the 
sideboard ;  says  some  of  the  servants  stood 
there,  bnt  deponent  does  not  know  who  it  was : 
Says,  Anthony  Dwyer  attended  as  butler,  and 
deponent  attended  his  master.  Says,  every 
gentleman's  servant  waited  at  table,  is  sore  Mr. 
Cliff  of  Ross  dined  there,  and  that  one  M«Gea 
hia  servant  waited  on  him.  Says,  he  does  not 
remember  the  names  of  all  the  servants  thai 
dined  with  him  at  the  same  table ;  bnt  thinks 
that  ail  the  servants  dined  there.  Does  not 
know  how  many  tables  there  were  there:  ean't 
tell  particularly  whether  Redmonds  or  M^Gea 
dioM  with  deponent  at  the  same  table,  says, 
the  sertaols  dined  in  the  common  ball  at  a  long 
table  ;  and  deponent  remembers  but  one  table 
there.  Says,  the  hall  was  on  the  same  floor 
with  the  parlour  where  the  gentlemen  dined; 
says,  the  common  hall,  the  parlour  and  tha 
kitchen  were  on  one  floor,  to  toe  best  of  depo- 
nent's remembrance ;  says,  he  does  not  know 
bnt  some  dined  in  the  kitchen ;  does  not  tbhik 
he  went  down  stairs  to  the  kitchen. 


fiere,  to  best  of  deponent's  remembrance,  are 
ead  ;  says,  that  deponent  dined  along  with 
tie  servants;  remembers  Mr.  Taylor  and 
)euni8  Redmonds  to  diue  there;  says,  no 
'oman-itervants  «lined  with  deponent;  says, 
e  thinks  Anthony  Dwyer  was  the  butler,  but 
ever  saw  him  before  that  day.  He  was  de- 
ired  by  defendant's  counsel  to  name  the  ser- 
ants  who  dined  there.  He  says,  I  cannot 
ame  them,  would  you  have  me  tell  you  what 
don't  know  ?  Soys,  deponent  drank  several 
ealtbs,  and  was  very  uierry,  but  knows  not 
rhat  particular  healths  were  drank  :  says,  there 
ras  not  a  bonfire  on  the  uigbt  of  the  christen- 
ig,  but  heard  there  was  one  the  night  follow- 
ig,  but  deponent  was  not  then.  Being  asked 
i^bat  meat  there  was  for  dinner ;  "says,  I  don't 
now ;  would  yeu  have  me  keep  an  almanack 
1  my  head  ?  says,  he  cannot  tell  whether  the 
hristening  was  above  or  below  staifs;  saya, 
le  did  not  see  the  child  till  day  of  the  chrtsten- 
Qg,  nor  the  nurse ;  cannot  tell  whether  he  saw 
aptain  Siittou  there  that  day,  or  that  be  dined 
iiere :  says,  he  remembers  captain  Tench  be- 
ig  there,  because  be  was  married  to  his 
oaster's  aistef,  and  that  Mr.  Celclougb  was 
bere,  because  he  was  one  of  the  g^ssins ;  says, 
lis  master  did  not  stay  at  Dmimainetnat  nignt. 
)cing  asked  if  he  knew  Thomas  Rolph  the 
utler :  says,  that  one  Dwyer  was  bntler,  and 
ttended  that  day ;  says,  he  did  not  know  my 
iHy's  woman.  Being  asked  if  he  saw  Mrs. 
leaib  ;  says,  he  did  not  know  -  her.  Being 
sked  to  whom  he  delivered  the  messages, 
rhen  he  came  from  his  master  and  mistress 
ritb  services  to  Dunmaine;  savs,  he  delivered 
ien^  to  one  Mr.  Taylor,  and  that  Mr.  Taylor 
etorned  the  answers  to  deponent.  He  was 
sked,  how  he  eame  to  deliver  messages  al- 
ways to  Ml'.  Taytor,  and  not  to  the  other  ser* 
anu;  he  says,  because,  be  was  my  kml's 
:entleman  ;  and  deponent  always  enquired  for 
im.  Being  asked  if  Mr.  Taylor  is  reputed  to 
e  dead  or  alire ;  says,  he  does  not  know,  and 
as  not  seen  him  these  20  years  past.  Being 
sked  if  he  knew  Mary  Doyle,  or  Eleanor 
iorphy ;  says,  No.  Being  asked  if  he  erer 
AW  lady  Altham  ;  says,  Yes,  at  tlie  bouse  of 
>uQmaioe,  in  the  parlour,  with  the  chikl  in  her 
rms.  Says,  he  believes  be  saw  the  child  about 
year  afterwards.  Says,  my  lady  was  a  tall  fine 
lender  woman.  Believes  she  was  taller  than  de- 
onent,  but  says  he  never  measured  her.  Says, 
fie  was  thin  in  the  &ce.  Being  asked  if  she  was 
handsome  woman,  says  she  appeared  so  to  de- 
onent.  Says,  be  cannot  tell  the  colour  of  her 
air,  lor  that  she  liad  powder  in  it  the  day  de- 
onent  saw  her,  and  that  he  never  saw  her  but 
nee  in  the  parlour,  and  sitting  down.  He  was 
lieu  asked  how  be  could  know  she  was  a  tall 
roman ;  says,  she  appeared  to  be  tall  by  her 
ulk  and  figure.  Says,  he  lired  with  Anthony 
'Uff  a  servant  for  ill  years:  says,  that  my  lord 


Tiaitcd  deponent's  master  at  his  honse,  but  my 
lady  did  not,  nor  did  deponent's  master's  Sisters 
visit  my  lady.  Being  asked  where  the  company 


John  Scott  swon. 

Sajs,  he  waffserirant  to  Mr.  IHgott,  who  liv- 
ed within.three  or  four  miles  of  Dunmaine  about 
S3  or  34  years  ago  (before  Mr.  Annesley,  lord 
Altham's  son  was  born)  at  a  place  called  Tyn- 
tern ;  and  deponent  knew  lord  Altham  at  Dun« 
maine  about  30  years  ago.  Says,  deponent  went 
for  England  with  sir  Harry  Pieree's  son,  and  sir 
Harry  followed  in  May,  and  returned  in  Juljr» 
about  38  or  S9  years  a^^.  He  was  asked  if 
his  master  was  in  mourning;  says  he  was,  but 
knows  not  on  what  occasion.  Mva  sir  Hany 
Pierse  married  a  daughter  of  Mrs.  Pigott's: 
Says,  be  was  sent  several  times  from  Mn. 
Pigott  to  lord  and  lady  Altham,  with  messagte 
and  bow-do-yous,  to  know  how  their  child  did. 
Being  asked  what  the  reputotion  of  the  country 
was,  in  relation  to  my  lord's  having  a  son ; 
says,  it  was  commonly  understood  by  all  tha 
neighbourhood,  that  my  lord  Altham  had  a 
son  by  his  lady  ;  says,  he  has  seen  the  child 
brought  by  the  nurse  to  Mrs.  Pigott. 

[Cross-examined.] 
Knew  the  house  at  Dunmaine  feiy  well ; 
says  be  used  to  go  through  the  yard  to  the 
kitchen.  Being  asked  if  the  kitchen  was  on 
the  same  floor  with  tha  parhtur :  says,  it  is  not ; 
thatit  is  under  the  best  parlour;  savs,  that  da* 
ponent  was  bom  near  Diinmaine-nouse,  and 
knew  it  Says  it  u  about  10  or  18  steps  goiil|( 
up  to  the  front  of  the  house.  Says,  there  is  a 
little  parkiur  below  stairs  on  the  left-hand,  and 
that  the  other  parlour  is  on  the  right  hand  at 
you  go  in.  Says,  the  common  hall  was  be  • 
twscn  the  kitchen  and  the  Uttia  parlour.  Baiaf 
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Joan  Laffan  tworn. 

Sa5»»  thM  the  knew  lofd  tod  Udj  AkkMm. 
Tto  (IfifMMOt  itffld  atcolQoeK  06Mi'sin  ike 
year  Jttii|r.G«M«(fl  ottaetotbeerowa;  after* 
tf  Mtis  depoaent  left  tint  ecrtioe,  and  w«it  fm 
some  time  lo  live  wiib  her  frieode,  mad  m  die 
year  fQUowiog  weal  into  lerd  Althaai*a  aemoe. 
Saysi  it  wae  aola  whole  year  between  tbe  time 
of  her  living  with  ool.  0eaa  and  csooiiiis  le 
lady  Aliham's  aervioe.  Doea  not  lancMha 
the  miimb  a  he  came  to.  lad  v  Ailhaoa'a,  bat  sayi, 
it  was  ia  the  year  1715  T  and  thai  abe  wai 
ib&cm  in  the  atatioo  of  a  cl 
ivas 
child 

was  ke|it  like  a  nohleman'e  cbtU.      That 
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aakiid  if  Uie  hall  where  the  aernanta  aiad  t» 
iine  was  on  the  sane  floor  with  the  parlour? 
aays,  No,  That  wtien  you*  came  into  tlie  haose, 
it  was  into  a  lobby  q|^  entry,  which  deponent 
believes  waa  about  6  or  ^  foot  broad,  and  16 
£»Qt  long.  Says,  deponent  waa  aervaat  to  ooun- 
aelior  Pigffot;  and  that  it  ia  about  SS  or  39 
vears  ago  deponent  went  to  England,  asuear  aa 
be  can  gueaa,  and  continned  in  England  from 
Ibe  laHer  end  of  March  till  the  beginning  of 
July.  Saya,  sir  Harry  Pierse  waa  m  London, 
aha  lodged  at  St.  Martin's.  Can't  tell  whe* 
ther  queen  Anne  was  living  or  dead  theo%  £U 
iras  asked;  if  be  ever  waa  in  Yorkshire  ?  says, 
be  waa  not.  Said,  he  landed  at  Parkgate,  oo^ 
mg  to  England,  and  took  shipping  tliere  at  his 
aetvm  home.  He  waa  asked,  if  he  took  no- 
IH«  of  the  proclaiming  of  the  king?  Says,  be 
did  not.  He  waa*asketl,  if  he  oo^  tell  whe* 
Iber  tbe  rebellion  of  Preston  waa  before  or 
after  his  going  to  England  P  Says,  he  cannot 
telL  Saya,  be  never  waa  in  England  bat 
ance.  Imys  it  was  after  his  vetarn  fttan 
fingland,  that  lord  and  lady  Althain's  child 
Vaa  bora.  Says,  he  cannot  tell  upop  what  ab- 
aaaion  sir  .Harry  Pierse  went  ta  England. 
Saya  he  cannot  recollect  whether  tlieir  return 
fipoBK  England  was  before  or  after  171$ ;  biH 
aa  near  as  ha  can  gncss,  it  was  about  128  or  Sfi^ 
years  ago.  Says  be  lived  in  Mr.  Piggot's  fa- 
mily for  7  years  ;  and  that  he  lived  there  aboat 
a  year,  or  a  year  and.  a  half  before  deponent 
went  to  London.  Deponent  ipentloQfed  after- 
wards  some  gentlemen  with  whom  he  had  liv?d 
a  servant 

An  application  was  then  made  te  the  Court 
by  one  of  the  deiendant'a  counsel,  for  liberty 
to  call  one  Mr.  BreUan,  sovereign  of  the  town 
of  Ross,  to  view  this  witness.  Brehan  accord- 
ingly appeared,  and  viewed  him,  and  said  he 
ki^w  him ;  and  Scott  said  he  also  knew  him 
T«ry  well ;  and  then  Brehan  was  ordered  to 
Tetire. 

Chrktopher  Brozon  was  ordered  by  the  Gourt 
to  be  called  again,  to  be  examined  as  to  the 
situation  of  the  house  of  Dunmaine,  and  to 
Idl  some  of  the  servants'  namef . 

Says,  the  house  of  Dunmaine  had  a  front 
^d  a  back  door  \  but  does  not  recollect  whe- 
ther he  wont  up  to  the  front  part  of  the  house 
by  steps  or  not ;  nor  was  he  sure  whether  or  no 
the  gentry  dined  in  the  best  parlour.    Said,  the 

Earlour  he  spoke  of  was  the  room  on  the  left 
and  going  m,  and  that  the  kitchen  was  on  the 
same  floor  with  it.  Says,  be  remembers  An- 
thony Dwyer  lived  there  in  the  quality  of  a 
bntier.  Believes  one  John  Lambert  waa  there, 
aad  one  Ralph  nnder-bntler ;  bat  does  not  re  • 
member  Owen  Caveoagh  there.  Says,  thai 
Hartin  Neefe  and  Mrs.  Heath  might  live  there ; 
but  doea  not  lemember  them.  BeKevea  be 
apoke  once  to  Anthony  Dwyer  to  deliver  a 
niMage.  Says,  that  deponent  lived  at  Dua- 
inaine  with  Aaron  Lambert,  es^  before  lord  Al- 
tliaai  lived  at  Duamaine. 


( employed  to  attend  lord  and  lady  Altbam'i 
id  (who  waa  called  master  Jaaaea  Aoaealey) 
BBitoamefromtbewet-naraa;  and  that  be 


child  was  about  three  or  fi»ar  imontba  eld 
when  deponent  came  to  the  aervioe,  aad 
was  about  a  year  and  a  half  in  defMQC0t% 
care;  that  my  hud  and  bdy 
ibnd  of  the  abdd,  and  my  ladv 
for  him  tip  in  a  moniittg  and  take  him  into 
the  bed,  and  generally  called  hint  ny  dear. 
That  afterwarda  the  ofaiki  waa  taken  from  de- 
ponent and  aent  to  a  place  called  Kinna,  ia  the 
county  of  KUdai^.  That  deponeat  did  net  ga 
with  the  child,  hut  remained  at  Duninmae;  that 
tlie  Uitier  (wbooe  name  was  Cbailee  FkU) 
was  sent  witb  the  child.  Saya,  thai  lord  aad 
lady  separated  ia  aTcry  aaory  manacr  aa  ac- 
eoant  of  Tam  Palllser,  (when  ibe  dukl  wsi 
about  S  years  oM ;)  and  deponent  vraa  preaeat 
wbea  Tom  PbUiaer'a  ear  waa  x;nt  mS.  Sayi, 
that  after  ikm  separation  budy  Altbana  want  fioa 
Dunmaine  lb  Haaa,  aad  kidged  tbcre  at  aaecap- 
taia  Batkr'a.  Sbya,  that  she  vraa  pteaeatwbm 
my  lord  and  lady  parted ;  that  sbe  eav  my 
huiy  at  the  dear,  wUb  the  ohfld  in  bar  armi; 
that  my  lord  came  out  of  the  hooae  in  a  grest 
rage,  and  asked  where  his  cbibl  waa ;  and  apse 
being  told  that,  be  w^  witb  bis  nmtlier,  he  na 
up  to  her  aad  snatched  the  child  eat  of  bsr 
araa:  thai  my  lady  begged  vary  hard  s^ 
might  take  the  child  aleag  with  her;  hntthit 
my  lord  ewore  he  woidd  not  part  vrith  his  cbSd 
upon  any  consideration ;  tba^my  lady  f   '* 


she  could  not  prevail,  burst  ant  a  crying, 
begged  aha  might  at  least  give  the  chiMa  pait- 


mg  kiss ;  that  m  v  lord,  witb  eonae  diffiddtj, 
conaented,  and  then  my  lady  drove  away  tt 
Ros%:  that  aa  aooa  as  my  lady  waa  sane,  lay 
k>rd  gave  the  child  to  deponent  vriMi  a  sbict 
charge  to  deponent  and  to  Mr.  Tayhir  net  tt 
let  my  lady  have  any  access  to  lum  :  bat  saySi 
that  notwithstanding  these  erders,  eooae  of  the 
servants  found  means  to  carry  the  child  pri- 
vately to  Boss  to  see  my  lady,  which  when  my 
lord  was  told  of  be  flew  into  a  very  great  pas- 
sion. Says  that  the  child  waa  earned  to  Rssi» 
without  deponent's  privity,  for  that  eomctiBNs 
dcpoaent  need  to  go  ia  Waterford  ta  aec  a  bra- 
tber  of  her's  who  lived  there,  and  aaae  otber 
friends ;  and  in  her  absence  aome  of  my  lord^ 
servants,  for  the  hicre  (as  she  believes)  of  get- 
ting a  piece  of  money  from  my  lady  AbbAnk 
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M>k  those  opportunities  to  carry  the  child  to 
lew  Ro68.  Says,  that  the  Christmas  eve» 
fter  the  separation ,  tlie  present  earl  of  Aogle- 
ea,  wno  was  then  captain  Aonesley,  was  at 
>uomaine  hoase,  and  not  seeing  the  childi  said 
)  deponent,  Where  is  Jemmy,  or  where  is 
] y  brother's  child  ?  How  did  his  motlier  be- 
are  at  parting  with  him  ?  To  which  deponent 
nswered,  that  my  lady  had  begged  of  my  lord 
ery  hard  to  have  the  child  with  her ;  where- 
pon  the  present  earl  made  use  of  an  extraor- 
loary  oath,  and  said,  That  he  wished  his  bro« 
tier  bad  kept  none  of  the  breed ;  and  that  when 
le  turned  away  the  mother,  he  should  hare 
tcked  off  the  child,  and  sent  them  both  to  the 

1.    Says,  that  she  is  of  a  good  family, 

nd  would  not  have  waited  on  the  child,  if  she 
lad  believed  him  to  be  a  bastard. 

[Cross-examined.] 

Says,  great  notice  was  taken  of  the  child  both 
y  my  lord  and  lady.  Says,  she  saw  the  child 
aamediately  after  she  came  into  thb  service. 
Pbat  sweet  whey  and  broth  were  made  every 
ay  a^y  lord's  honse  for  Joan  Landy  the  nurse, 
od  fresn  meat  constantly  sent  to  her  house, 
rhich  was  about  a  quarter  of  a  mile  from  the 
lonse  of  Dunmaine,  and  the  narse  was  charged 
tot  to  eat  greens  or  salt  meat  Saj^s,  that  my 
ady  herself  would  go  sometimes  m  the  even* 
n}(  to  the  nurse's  and  carry  the  child  home. 
iays,  lord  Donneraile  was  atDonmaine  about  a 
noQth  when  deponent  had  the  care  of  the  child, 
ind  took  delight  in  playing  with  hioa,  and  once' 
Irew  Qttt  a  handful  of  gold  that  the  child  might 
ake  his  choice  of  some  of  the  pieces.  Says, 
he  IS  particular  as  to  my  lord  Donneraiie's 
dog  at  Dunmaine,  because  she  particularly 
emembers  his  running- footman's  runnmg  a 
ace  for  six  guineas;  says,  lord  Donneraile 
irhen  he  went  away,  took  shipping  at  Bally- 
lack  (a  sea-port  near  Dunmaine.) 

Saya»  that  the  child  was  always  or  generally 
bewn  to  the  company  that  came  to  Dunmaine 
ottse.  Deponent  was  asked,  if  Mrs.  Gifiard 
captam  Giffard's  wife)  visited  lady  Altham? 
iays,  that  as  near  as  she  can  guess,  deponent 
few  her  three  or  four  times  there,  hut  that  ahe 
ras  not  so  mnd  a  woman  as  to  be  intimate 
rith  nay  laoy;  does  not  know  whether  Mrs. 
riffard  saw  the  child  at  Dunmaine,  the  time  of 
er  coming  there  being  much  out  of  deponent's 
lemory.  Believes  Mrs.  GiArd  lived  abont  a 
lile  from  Dunmaine ;  and  might  visit  my  lady 
efore  the  child  was  under  deponent's  cere; 
ays,  that  Mrs.  Giffard  did  not  visit  Dunmaine 
to*  the  sepaiatkm.  Says,  that  the  child  was 
apt  very  fine,  and  was  generally  dressed  with 

scarlet  velvet  hat,  white  feather  and  bced 
loak  when  he  used  to  be  shewn  to  company, 
od  had  cambric  and  hoUaod  things  of  all  ainm. 
lays,  that  one  Nancy  Butler  was  laundry* 
aaid.  Being  naked,  if  Mrs.  Qiffard  dined  with 
ay  k>rd  and  mdy  when  she  came  there?  Says, 
he  believes  that  she  did.  She  was  asked,  if 
frs.  Lambert  visited  my  lady?  Says,  she  did 
ery  frequently,  and  that  Mrs.  Pigottand  Mrs. 
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Butler  did  also  frequently  visit  there.  She  was 
asked,  if  the  child  was  shewn  to  Mrs.  Lambert  f 
Says,  it  was  often  shewn  to  her,  and  that  tho 
wet-nurse,  or  drv-nurse,  were  the  persons  who 
shewed  the  child  to  the  gentlemen  and  ladies 
that  visited  tliere.  She  was  asked,  if  she  kneiir> 
colonel  Pailiser ;  says,  she  has  never  seen  him 
but  once ;  says,  she  wishes  his  son  Tom  Paili- 
ser never  baa  been  at  Dunmaine,  for  then  the 
accident  of  the  separation  had  never  happened* 
Says,  she  remembers  that  the  day  his  ear  was 
cut  off,  ahe  had  the  child  in  her  band,  and  tha 
child  shewed  deponent  some  of  the  blood  which 
had  fallen  from  Palliser's  ear  on  the  ground  ; 
says,  he  shewed  it  her  by  pointmg  his  finger 
to  the  ground  where  some  drops  ot  blood  were» 
She  was  asked,  if  Mr.  Thomas  Pailiser  saw  tha 
child  ?  Says,  he  did.  Says,  that  the  occasioo 
of  my  lord's  cutting  off  Mr.  Palliser's  ear,  was* 
that  some  of  the  family  had  made  mjr  lond 
jealous  of  him,  and  contrived  that  morning  ta 
^t  him  into  mv  lady's  chaoiber  when  she  was 
in  bed  and  asleep,  and  then  they  brought  my 
lord,  who  being  by  this  stratagem  confirmed  in 
his  suspicions,  ordered  Tom  Pailiser  to  be  drag* 
ged  out  of  my  lady's  bed-chamber  by  the  ser- 
vants,  and  with  a  sword  was  going  tarun  hioi 
through  the  body ;  but  the  servants  interposed, 
and  begged  my  lord  not  to  take  away  his  \iS^ 
and  only  to  cut  off  his  nose  or  one  of  bis  earn; 
and  accordingly  the  huntsman  was  ordered  to 
cot  off  his  ear,  which  he  did  in  the  room  next 
the  yello«r-room.  Says,  the  servanta  kicked 
him  down  stairs,  and  turned  him  out  of  tha 
gate,  and  that  thw  happened  on  a  Sunday 
morning;  that  my  lady  lett  the  house  of  Dun* 
maine  the  ssjne  day,  and  went  to  Ross.  Depo* 
nent  was  then  asked,  if  colonel  Loftns  visited 
there?  says,  she  does  not  remember  he  did. 
She  was  then  asked  about  tha  servants,  if  sh» 
knew  Anthony  Dwyer?  Says,  she  did ;  has 
heard  that  he  was  a  poor  lad,  and  that  my  lon( 
first  took  him  as  a  page.  She  was  asked  if 
she  knew  Charles  Meagher  f  Says,  she  did, 
and  that  he  was  the  hotter.  She  was  asked  if 
she  knew  one  Rdph  a  butler  there  P  Says,  ha 
was  not  there  in  deponent's  time.  Does  not 
lemember  Owen  Cavanagh;  says,  she  kneir 
Mrs.  Heath,  my  lady's  woman,  and  Msrtin 
Neefe  a  smith  that  lived  there.  Says,  she  ire* 
members  William  Blmas,  who  lived  within  twa 
miles  of  Dunmaine,  and  that  he  was  a  fiwmer  ; 
bnt  never  saw  him  at  Donmaina  house,  nor  any 
of  his  family»_SayB  ny  hwd  visited  at  Mr. 


floughton'i 
Bnghmd; i 


Bebg  asked,  if  she  ever  was  in 
says,  she  was,  belter  than  a  year 
andTa  half  ago ;  that  ahe  went  there  last  S5th 
of  March  waa  twelvemonth.  She  was  asked, 
if  she  knew  WUImm  Henderson,  a  Quaker  ; 
saya  she  does,  and  that  she  aaw  him  at  Water- 
ford,  More  aha  went  to'  England.  She  waa 
asked,  if  she  went  to  his  bouse  in  London  ; 
says  she  did.  She  was  asked  where  it  waa  she 
took  shippiag ;  says,  at  Ballyhack«  Where  it 
was  she  landed;  says,  at  Bristol.  She  waa 
asked,  how  she  became  acquainted  whh  Hen* 
derson;  says,  that  being  al  WalsrfoKd,  ha  scat 
•    4P      . 
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her  a  message,  beviog  beard  (as  sbe  belieTes) 
that  she  had  lived  in  lord  and  lady  Alibaoi's 
service ;  tbat  thereupon  she  went  to  him,  and 
he  asked  depooeot,  if  she  knew  of  any  child 
that  k>rd  and  lady  Altham  had  ?  that  siie  an- 
swered him,  she  did  know  of  their  having  a  son 
called  James,  but  (added  deponent)  what  signi- 
£e8  that  now  ?  be  was  long  since  transported, 
and  1  believe  heisdetfd.  To  which  Henderson 
replied,  that  he  was  not  dead,  that  he  was  very 
well,  and  then  in  London.    Says,  tbat, one 

Bridget  Howlet,  Joan  Landy,  and 

Nowlan,  went  in  the  same  ship  with  deponent. 
She  was  asked  if  she  made  any  affidavit  before 
Mr.  Robert  Snow  of  Waterford?  Says,  she 
never  did,  and  that  he  never  took  any  thing  in 
writing  from  ber  in  relation  to  the  child ;  but 
iays,  she  was  sworn  before  a  nuuter  of  Chan- 
cery in  London,  and  examined  there.  Says, 
that  the  chief  of  ber  business  to  England  was 
to  see  her  nephews,  who  were  sailors  on  board 
some  of  the  kmg's  ships,  expecting  to  get  some 
money  from  them,  and  tbat  she  did  not  go  on 
account  of  Mr.  Annesley.  Says,  she  never 
received  a  penny  for  giving  ber  evidence; 
says,  tbat  Joan  Landy,  Bridget  Howlet,  and 
deponent  went  from  Bristol  to  London  with 
Henderson  (whom  they  met  at  Bristol)  in  a 
coach  and  four ;  says,  she  paid  a  crown  for  ber 
passage  to  Bristol,  and  a  pistole  for  her  coach 
hire  to  London,  all  of  ber  own  proper  money. 
Believes  Henderson  paid  for  the  rest  of  the 
company,  and  that  be  paid  all  the  bills  and  ex- 
pences  on  the  road  to  London.  Says,  she 
would  have  gone  to  London,  if  Henderson  had 
not  applied  to  her ;  says,  tbat  Henderson  took 
lodgbgs  (in  the  same  street  where  he  lives)  for 
Joan  Landy,  Bridget  Howlet  and  deponent, 
and  believes  tbat  he  paid  for  them ;  says  Hen- 
derson told  deponent,  that  if  she  would  live 
with  him,  he  would  give  her  as  good  wages  as 
any  in  Ireland  ;  that  accordingly  deponent 
hired  with  him  as  a  servant  for  about  a  year. 
Says,  that  one  Mr.  Peterson  an  attorney,  and 
Mr.  M^Rercher  spoke  to  ber  in  London  about 
the  present  affair. 

[Mr.   Baron  Mounteney  said,  be  knew  Mr. 
Palerson,  and  gave  him  a  good  character.] 

Deponent  was  asked,  if  Joan  Landy  lived 
any  time  at  Henderson's?  Says,  she  did 
as  kitchen  maid.  She  was  asked  what  con- 
dition Joan  Landy 's  boose  was  in  at  the 
time  of  ber  nursing  of  the  child  ?  Says,  it 
was  put  into  tight  comfortable  order,  fit  to 
receive  my  lord  and  lady's  child ;  says,  that  the 
child's  fine  clothes  were  always  kept  at  the 
great  bouse  of  Dunmsine,-  to  dress  him  in 
when  company  came  to  my  lord's  Says,  that 
after  deponent  left  my  lord's  service,  she  went 
to  Kinua,  in  the  county  of  Kildare,  to  get  ber 
waifes  from  my  lord,  and  there  she  saw  the 
child,  which  was  then  about  fbnr  years  old,  in 
the  care  of  one  Mrs.  Mary,  and  says  it  was  the 
aame  child  tbat  had  been  under  deponent's  care 
at  Dunmaine;  says,  that  Joan  Landy  had  a 
thikl.of  ber  own,  which  was  unned  by  ber  sister 
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when  she  was  taken  to  nurse  Mr.  Amedcr, 
«and  says,  they  called  the  nurse's  child  Jans 
Landy ;  says,  she  heard  many  years  ago  ifaaibe 
was  dead  ;  says,  tbat  it  was  reported  that  Joaa 
Landy  was  married  to  a  sailor,  and  that  the 
child  was  his,  and  tbat  he  was  gr^ne  abf«sd; 
and  afterwards  it  was  said  to  be  my  lord's  child ; 
but  says,  that  my  lady  never  heard  of  my  lord's 
heing  the  iatlier,  Ull  after  she  had  parted  fren 
him.  Believes,  that  if  mv  lady  bad  know  a 
before,  she  would  never  hare  adaihted  Joaa 
Landy  to  nurse  her  child.  Being  asked,  if 
she  had  ever  seen  fiither  Downs  at  DoamaiBe 
house  ?  says,  she  has.  She  was  asked  ss  is 
ber  religioB ;  says,  she  is  a  Roman. 

lliomai  Brooks  sworn. 

Says,  he  is  a  piece  of  a  surgeon,  and  is  aloot 
48  years  old,  and  that  he  lives  near  Farree  ia 
the  county  of  Wexford,  between  Ross  and 
Wexford,  within  three  miles  of  Donmsiot: 
says,  that  about  twenty-eight  or  twen^-aisc 
years  ago,  a  messenger  came  from  lord  Altbsa 
to  deponent's  father's  bouse  (who  was  a  &rsMn 
to  fetch  deponent,  in  great  baste  to  m  j  lord's 
house.  Cannot  recollect  parttcolarlj  thetiiBt 
of  I  lie  year,  but  to  the  best  of  deponent's  know- 
ledge it  was  in  the  spring,  for  the  booghs  et' 
the  trees  were  green,  and  it  was  in  the  evems?, 
and  light  enough  for  deponent  to  do  his  bss- 
ness  ;  says,  that  when  deponent  came  to  Dibs> 
maine  he  saw  Mrs.  Shiels  of  Ross  (the  midwi^) 
with  whom  deponent  was  acquainted^  and  sfaa 
sbeweil  deponent  the  way  into  lady  Altham  s 
bed-chamber,  and  deponent  was  ordered  ta 
breath  a  vein  or  to  Meed  my  ladj,  which  de- 
ponent accordinfgly  dkl.  He  was  asked  how 
he  knew  she  was  lady  Altham  :  sajr**  she  was 
called  my  lady  ;  that  she  was  mmag  in  ber 
bed,  and  as  deponent  supposed  very*  unweiS, 
for  she  cried,  O  my  God !  several  times.  That 
immediately  after  deponent  had  done  his  doiy 
of  bleeding  her,  be  quitted  the  room  and  wi» 
shewed  into  another,  where  deponent  got  mesx 
and  drink,  and  refreabed  himself:  says,  tbat 
deponent  staid  in  the  bouse  a  good  part  of  the 
night ;  and  that  some  time  ai)er  deponent  bad 
eat  and  drank,  Mrs.  Shiels  came  dk»wn  to  the 
room  smiling,  and  said,  the  lady  was  delivered 
of  a  fine  boy.  He  was  asked,  if  he  knew 
Mrs.  Heath  at  Donmaine ;  says,  he  did  noCf 
and  that  he  had  no  business  to  take  notice  who 
was  in  the  house  when  he  went  on  such  occa- 
sions. Says,  that  the  measeBger  came  lor  de- 
ponent to  bis  father's  bouse,  and  desired  him 
to  go  to  my  lord's  bouse  at  Dnamaine  ;  hot  dkl 
not  say  on  what  account  be  was  wanted  there. 

[Cross  -  examined  .3 

,  Says,  he  went  up  one  pair  of  stairs  to  aj 
lady's  room.  Says,  he  saw  the  senraats  go  t» 
and  fro,  but  did  not  see  my  lord,  and  was  aot 
paid.  Says,  tbat  be  went  into  the  hoase 
streetways.  Says,  that  be  knew  one  Rednwodi 
a  servant  in  the  house.  Says,  it  was  s  Uy 
that  wore  a  livery  tbat  came  for  depooeet 
Being  askedi  if  it  was  usoal  to  bleed  woomi  a 
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abour ;  says,  be  was  not  told  <8be  was  iu  ]a« 
lOQr  ;  and  Ibat  be  did  not  see  any.  si^os  of  la- 
bour about  ber.  Says,  he  staid  a*^ood  part  of 
be  nigbt  in  Danroaine  bouse.  Says,  be  bled 
ny  lady  in  the  arm,  but  cannot  tell  which  arm. 
lays  sne  asked  depooent  no  questions;  that 
be  reached  out  ber  band  by  Mrs.  Shiels*s  diree- 
ions,  who  held  the  pewter-plate,  in  which  the 
lood  was  received.  He  was  asked,  bow  many 
onoes  of  blood  were  taken  from  my  lady  ;  says, 
ke  cannot  tell  the  quantity,  for  be  bled  by 
rueas;  that  the  midwife  bid  him  not  take  much 
k>od.  Says,,  be  camiot  tell  what  hour  the  boy 
ame  for  deponent.  &ys,  be  brought  no  horse 
>r  deponent,  but  deponent  got  one  for  himself, 
nd  rode  bard,  because  the  boy  told  him  be  was 
ranted  in  great  baste.  He  was  asked,  if  the 
idy  was  dressed ;  says  be  took  no  notice  whe- 
ber  she  was  dressed  or  not.  The  bed-clothes 
ame  up  to  about  ber  middle,  she  had  a  gown 
n,  and  was  sitting  in  Hie  bed,  and  there  were 
liree  or  four  people  in  the  room. 

He  was  asked,  if  Sutton  the  surgeon  was  in 
loss  at  that  time ;  says,  be  cannot  tell.  He 
'as  asked  If  lady  Altbam  was  a  fair  woman ; 
tya,  her  person  is  greatly  out  of  bis  knowledge, 
>r  be  did  not  take  much  notice  of  her,  but  says, 
be  was  notfair.  Says,  deponent  bad  bled  some 
f  the  servants  before.  Says,  he  does  not 
now  whether  be  bad  beard  of  the  queen's 
eath  before  that  time  or  not.  Says,  be  never 
card  any  lady  called  lady  Altham  but  one; 
as  seen  her  before  and  after  that  time,  but 
annot  tell  how  long  before,  for  he  never  book- 
d  it.  Says,  be  does  not  know  but  be  saw  her 
3ore  than  once  before  be  bled  ber.  He  was 
sked,  bow  he  came  to  know  slie  was  lady  Al- 
tiam  ;  says,  she  was  called  so.  Says,  he  has 
een  in  all  about  three  times  at  Hunmaine 
oose.  Says,  he  bled  many  people  before  be 
led  lady  Altham ;  that  be  is  now  al)oat  forty- 
igbt  or  forty-nine  years  old,  and  has  prac- 
sed  surgery  about  twenty  years ;  but  says  he 
new  bow  to  bleed  when  he  bled  my  lady  Al- 
lam  ;  that  be  learned^ to  bleed  of  one  Graham 
ft'bo  lived  in  the  Queen's  county)  but  did  not 
iwe  his  time  to  him.  Says,  he  ooes  not  know 
'bat  age  be  was  af,  when  be  was  taught  to 
leed,  but  when  be  bled  lady  Altham,  be  was 
ear  bis  manhood.  Being  asked  if  be  remem- 
ers  all  the  persons  whom  he  bled  twenty 
ears  ago ;  says,  be  does  not.  Being  asked 
'  be  ever  bled  any  other  woman  in  labour ; 
lys,  he  bled  madam  Sutton  when  she. was  in 
ibour*.  Says,  he  received  a  summons  about  a 
)rtnight  ago,  to  give  his  evidence  in  this 
ause.    Says  he  does  not  understand  anatomy. 

Mr.  Lawrence  Mitset  sworn. 

Says,  be  knew  lord  Altham,  when  be  lived 
.t  Kjnnay  in  the  county  of  Kildare,  about  two 
ailes  and  a  half  from  the  place  where  deponent 
ives;  says,  deponent,  when  about  17  or  18 
rears  old,  went  to  school  to  a  place  called  Dow- 
lings-town,  and  that  there  was  a  boy  then 
vent  to  the  same  school,  whom  the  scholars 
tailed  lord  Altbam's  son.     Deponent  thinks 


IbecbUdcoald  notbe  less  than  tix  years  old, 
and  says  he  oontinned  about  a  month  tliere; 
says,  the  school- master's  name  was  Bryan 
Connor  ;  that  being  a  PapUt  he  was  perse- 
cuted by  a  Protestant  sch<>ol-ma8ier  in  the 
neighbourhood,  who  wanted  lo  banish  him  froa 
tbose  parts ;  that  some  of  the  neighbours  being 
concerned  that  the  poor  man,  who  had  lived  so 
long  among  tbem,  should  be'  banished  or  dis* 
turned,  requested  my  lord,  to  take  him  under  bis 

Erotection.  And  de|>oneut  says,  that  having 
ad  the  honour  to  hunt  sometimes  with  mv 
lord,  he  took  the  opportunity  to  sneak  to  his 
lordship  about  it ;  to  which  my  lord  answered, 
that  be  bad  been,  spoke  tn.oo  Connor's  behalf, 
and  intei^ded  to  semi  bis  son  to  school  to  him, 
which,  be  believed,  would  binder  the  other 
school- master  from  disturbing  bifn  ;  that  ac* 
cordingly,  at  the  request  .of  the  neigbboar« 
ing  farmers,  my  lord  sent  bis  sou  to  Con- 
nor's school:  says,  be  cannot  remember  the 
year  that  this  happened  ;  believes  it  might  ba 
some  short  time  after  my  lord  came  to  live  at 
Kionay,  but  does  not  know  either  when  my 
lord  came  to  Kinnay,  or  when  iie  went  away, 
but  thinks  he  knew  bis  lordship  there  a  year 
and  a  half ;  that  deponent  is  about  42  or  43 
vears  old ;  says,  that  lord  Altham  continued  at 
kinnay  after  his  son.  came  to  Connor's  school. 
Being  asked  where  the  child  dieted  and  lodged, 
says,  be  does  not  know,  but  from  hearsay,  be- 
lieves it  was  near  Kinnay ;  says,  be  does  not 
remember  the  boy's  being  siUvjded  with  a  page 
or  a  footman,  but  says,  lord  Ahham  .used  fre- 
quently to  call  for  him  himself  at  the  school. 
Says,  deponent  generally  called  the  boy  young 
lord  Altham,  but  did  not  know  how  he  was 
called  by  bis  father ;  says,  be  saw  him  at  Kin- 
nay after  be  bad  quitted  Connor's  school ; 
says,  that  deponent  and  Mr.  Connor  the 
school -master  used,  on  Saturdays,  to  go  a  fish- 
ing near  my  lord  Altbam's  bouse  at  Kinnay, 
and  my  lord  met  depooent  and  Connor  twice  or 
thrice  at  the  river  a-flsbiug,  and  invited  them 
into  bis  house,  where  deponent  saw  the  boy  ; 
that  lord  Altham  brought  him  into  their  com- 
pany, and  introdifced  him  as  his  son ;  but  de- 
ponent could  not  distinguish,  at  the  years  de- 
ponent was  then  of,  whether  it  was  as  bis  law- 
ful or  unlawful  son ;  but  remembers  that  lord 
Ahham  once  said  to  deponent,  Lally,  I  hope 
you  will  see  this  boy  earl  of  Anglesea ;  and  de- 
ponent says,  he  was  reputed  in  the  neighbour* 
hood  where  he  lived  to  be  lord  Altbam's  son.   ^ 

[Cross-examined.] 

Says,  be  has  heard  that  Mr.  Anneslej  was  a 
son  got  of  my  lady  when  she  was  away 
from  my  lord— Mr.  Annesley  being  shewn 
to  deponent  on  his  examination  in  Court,  to 
know  if  he  could  say  be  was  the  same 
person  be  saw  at  Kinnay,  deponent  said, 
he  could  not  say  he  was  the  identical  person, 
it  being  so  lobg  ago.  Being  asked  how  the 
child  was  clad  at  school ;  says,  be  bad  a  laced 
hat,  and  was  in  a  coat  and  breeches,  and  depo-^ 
nent  takes  bim  to  have  been  no  less  than  six 
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yean  old.  Deponent  being  asked  wbat  bit 
own  age  was  at  that  time;  eaye,  he  believes 
he  wad  about  Id  yean  old,  fw  that  by  the  re- 
putation of  his  family,  he  was  43  yean  old  last 
July,  and  deponent  has  been  married  13  yean 
last  April.  Bebg  asked  if  he  was  at  Connor's 
school  in  the  Sonth-Sea  year;  says,  he  re- 
memben  to  have  heard  of  the  South-Sea  year, 
^  but  does  not  think  he  was  at  Connor's  school 
then  ;  cannot  say  bow  near  it  was  to  the  time 
of  tlie  rebellion  of  Preston  orthe  death  of  queen 
Anne ;  but  says,  that  by  compotation  he  mast 
then  ha^e  been  about  17  yean  old;  says,  be  went 
to  other  schools  besides  Connor's  school.  Being 
asked  if  be  might  not  be  80  yean  old  at  that 
time;  says,  he  does  not  think  be  was;  re- 
memben  he  was  grown  up.  He  was  asked  if 
locd  Altham  was  frde  and  iamUiar  with  the 
boys  who  hunted  with  him ;  says  he  was.  De- 
ponent was  then  asked  again,  whether  he  was 
16, 17, 18,  or  19  ^ean  old  at  that  time ; '  says, 
lie  cannot  be  certain  whether  he  was  16  or  17 
yean  old ;  says,  he  went  to  France  in  1733; 
that  alter  leavmg  Connor^s  school,  he  went  to  a 
school  at  a  place  called  Nauss  to  learn  the 
mathematics,  and  that  he  did  not  go  to  France 
till  some  time  afWr  bis  leaving  that  school. 
Deponent  was  again  desired  to  ascertain  the 
time  of  his  own  age  when  he  saw  the  child  at 
Kinnay ;  says,  he  would  willingly  do  it  if  he 
conid,  but  that  it  is  a  long  time  ago,  and  there- 
fore he  could  not  be  exact;  but  says,  he  is 
Sure  he  roust  have  been  15  yean  old  at  least, 
because  he  could  wade  through  the  river. 

JoMei  Walih  sworn. 

Says,  be  knew  lord  and  lady  Altham,  and 
knows  that  lady  Altfiam  bad  a  child ;  says, 
there  was  some  dispute  between  them  which 
caused  a  separation ;  and  thereupon  Udy  Al- 
tham parted  from  Dtnimaine,  and  came  to  lodge 
at  the  bouse  of  Mr.  Butler,  (who  was  depo- 
nent's stepfather)  at  New  Ross,  in  the  county 
of  Wexford ;  says,  that  he  saw  her  the  day  she 
came  there,  and  that  she  was  in  very  great 
trouble  and  affliction,  and  shed  abundance  of 
tean ;  that  she  compfauned  k)rd  Altham  had 
used  her  so  ill,  that,  if  it  were  not  for  two  con- 
siderations, the  cruel  treatment  she  had  met 
with  would  break  her  heart  Deponent  being 
asked  whether  he  knew  what  these  conside- 
rations were,  says,  that  my  lady  said,  one  of 
them  was,  that  she.  had  a  tender,  indulgent, 
and  best  of  fatherS|  (the  duke  of  Buckingham) 
and  the  other,  that  she  had  a  promising  young 
son,  who,  she  hoped  in  God,  would  be  a  com- 
fort and  support  to  her  m  her  old  days. 

[Cron-examined.] 

Being  asked  if  he  ever  saw  that  son ;  says 
be  cannot  say  he  ever  saw  him.  Says,  this 
conversation  was  about  37  yean  ago,  and 
passed  in  the  presence  of  deponent's  stepfather, 
and  mother.  Says,  the  day  hidy  Altham  left 
Dunmaine  she  came  to  Ifoow,  and  it  was  on  a 
Sunday,  and  deponent  saw  her  Udyship  that 
day  coming  op  to  Mr.  Butler's  hoase;  says, 


he  bad  beard  before  that  liflne,  tkat  my  M 
bad  a  cbikl,  and  that  he  was  nuraed  at  Daa- 
maine ;  says,  he  has  been  told  thai  tflbe  chad 
was  brought  to  Ross  to  see  bis  molber,  my 
lady  Altham,  and  deponent  oocapates  tiit 
child  was  then  about  two  or  three  years  old; 
says,  he  does  not  know  Joan  Lamiy  ;  sayt, 
lady  Altham  came  to  Ross  in  a  chaise  or  chair, 
and  to  the  best  of  deponent's  rcmetnbraace,  it 


was  drawn  by  one  horse;    and  lancieB  hs 

waiting- maid,  Mn.  Heath,  eame  aloo^  witk 
her ;  says,  it  was  before  dinner  my  lady  ha4 
the   be&re-mentioned  conveiaation  with  de- 


ponent, and  that  my  lady  dined  with  i 
step-father  and  mother,  and  deponeaVs  thei 
wife;  says,  he  saw  lady  Altbaai  as  Ross  al 
that  house  very  oAen  after  that  day ;  says, 
he  took  bdy  Altham  to  be  the  duke  of  Boek- 
ingbam's  daughter ;  for  depoaeafa  alep-ftther 
havin|f&  suit  of  law  in  Eogland,  Maiitioaed  it 
one  day  to  my  lady,  and  desired  her  intereit 
with  tb^  duke  of  Buckingham,  who,  be  ssid, 
might  befriend  him  in  it. 

Mr.  Jama  Cavenagh  awom. 

Says,  be  was  acquainted  with  the  kte  Isrd 
Altham,  when  he  kved  at  a  place  called  Csr* 
rickduff,  in  the  year  17S1  or  1789,  ar  thoe. 
'abouts,  and  was  his  neigbbour  there^  aboot  s 
year  and  a  half,  or  two  yean.  Saya,  lord  Al- 
tham had  with  him  a  child  who  was  deeaned  bii 
only  son  ;  that  the  child  lived  in  the  boose  wiih 
his  father,  and  deponent  often  saw  him  tbete,  be 
generally  visiting  my  lord  onee  or  twice  s 
week;  says,  he  always  observed  btm  very 
fond  and  respectful  of  the  child,  as  a  paml 
should  be ;  said,  he  never  heard  my  lord  ssy 
who  was  the  child's  mother ;  but  never  bad 
any  doubt  of  bis  bang  legitimate,  or  ever  as 
much  as  heard  that  he  was  ill^timate  tl 
lately.  Deponent  particularlv  rememben,  that 
one  day  my  lord,  the  cbilo,  and  this  depo- 
nent were  walking  in  my  hMnd's  garden  si 
Carrickduff,  and  deponent  taking  noCioe  of  the 
young  gentleman,  said,  My  lord,  master  is 
grown  a  fine  sprightly  boy ;  I  hope  your  lo(d« 
ship  takes  good  care  of  his  education  ;  u»  which 
my  lord  said,  that  he  had  a  tutor  in  the  boose 
to  instruct  him,  and  declared  to  deponent,  that 
if  that  boy  lived,  he  would  one  day  or  other  bt 
earl  of  Anglesea.  Deponent  says,  he  thea 
took  the  child  to  be  eight  or  nine  yean  old; 
says,  my  lord  usually  carried  his  son  abnnd 
with  him,  to  visit  the  neigbboan,  and  broogbt 
him  to  deponent's  house  particulariy,  abd  9m 
child  was  by  every  body  that  lived  intbeaeigb- 
bourhood  treated  and  deemed  as  lord  Altfaasi^ 
lawful  son.  Deponent  never  saw  the  child 
afWr  he  lefl  Carrickduff,  to  the  best  of  his  re* 
membrance. 

[CrosB-ezammed.] 

Says,  he  does  not  know  when  knd  AJtbsB 
parted  from  his  lady,  and  never  haard  bim  Islk 
about  the  child's  mother  at  ill;  8ay8,bebe> 
came  acquainted  with  my  lord  at  Oaitiefednfr, 
but  camiotleU  whether  this  was  bcfbie  orafhr 
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be  South  BttL  jtBX  ;  layg,  he  Tiaited  my  lord 
s  a  gentleiiHUi ;  myi,  my  lord  IHcewite  Tinted 
ir.  Clmrles  Byrne  and  Bfr.  Bridgers,  vbo 
ive<l  in  the  ndghboorbood,  and  one  Mr.  Be- 
en zy.  Deponent  says,  he^  ofleo  saw  my  lord 
nd  the  bo}r  ^o  about  poblicly  together,  and  has 
een  the  chira  with  him  at  puUio  meetings. 

James  Dtmpsy  sworn. 

8ays,  be  knew  tord  Altbam  at  Catrrickdoff,  in 
lie  year  17Sf,  and  that  my  lord  had  a  son; 
ays,  the  oecasion  of  his  knowing  it  was  as  fol- 
>ws:  one  Mr.  Thomas  Owens  came  to  depo* 
lent,  and  proposed  to  him  the  takingcare  of  bis 
irdsbip's  son,  in  onaKty  of  tt  tutor,  for  which 
leponent  was  to  nare  eight  pounds  a  year ; 
hat  deponent  agreed  to  the  proposal,  and  ac- 
ordiofifiy  went  and  instructed  tne  child  at  my 
ird*s  house  at  Carrickduff  ibr  about  lialf  a 
ear ;  but  deponent  finding  by  the  neighbours, 
bat  it  would  bemore  adfaotageous  m  depo- 
tent  to  teach  the  chiM  abroad,  on  account  of 
eaching  the  neighbours*  children ;  deponent 
pplied  to  his  hMrdsfaip  for  lesre  to  teach  bis  son 
broad,  to  which  his  lordship  agreed,  and  the 
hild  was  attended  to  the  public  school,  hj  one 
f  bis  lordshlp'a  serrants;  says,  the  child  con- 
inaed  under  deponent's  care  for  near  two  years; 
ays,  the  people  calted  the  child  the  young 
ord,  and  that  my  lord  acknowledged  him  to  be 
lis  son  ;  says,  the  young  gentleman  was  kept 
n  decent  apparel ;  ^hat  he  had  a  fustian  coat 
vbcn  at  schaol,  and  a  coat  of  ecarlet  cloth  on 
loly  days  and  stale  days ;  says,  that  deponent 
aught  him  to  read  English,  and  that  the  child 
ras  then  about  seven  years  old ;  nys,  that 
tbout  a^earago,  as  Bfr.  Annesley  (the  lessor 
if  the  plaintiff)  was  returning  from  the  oounty 
if  Wexford  to  Dublin,  in  company  with  Mr. 
ff'Kercher,  one  Mr.  Mark  Owens,  and  other 
^tlemen,  they  called  at  Hacket's  Town  in 
be  county  of  Catherlough,  near  which  place 
leponent  lives,  and  deponent  happened  to  be  in 
be  next  room  to  them  in  the  inn,  where  they 
lot  up ;  and  deponent  was  sent  for  into  their 
»mpany,  and  when  deponent  came  into  the 
ooffl,  he  was  desired  to  look  about  the  com- 
pany, to  see  if  he  knew  any  of  them ;  says,  be 
iresently  knew  Mr.  Jaojies  Annesley,  and 
lointed  to  him;  and  said,  Tbis  is  James  An- 
lesley  fiord  Ahham's  son)  if  he  be  living,  who 
ras  under  my  care  for  some  time ;  whereupon 
ffr.  Annesley  kissed  deponent,  and  asked  htm 
vhether  he  bad  heard  of  his  being  in  the  king- 
loro ;  to  which  deponent  replied,  that  he  had 
lot ;  says,  Mr.  Annesley  mentioned  to  bim 
»bat  grOat  hardsMps  he  had  undergone  since 
le  was  under  deponent's  care,  but  deponent  can- 
tot  remember  what  particutar  hardships  he 
nentioUed ;  says,  he  never  saw  him  since  the 
ime  he  was  at  Garrickduff  before  that  day,  nor 
i^as  deponent  informed  before  that  time  of  his 
)eing  in  the  kingdom :  says,  lord  Alfham  re- 
commended him  to  deponent's  care  as  his  son  ; 
»ys,  he  has  heard  Mr.  Annesley  was  trans- 
ported  aboat  15  years  ago  out  of  the  city  of 
Boblin;  nays,  deponent  left  Omiekdttff'befors 


hml  Aitham  left  it.^The  deponent  was  de» 
sired  to  look  about  in  court  and  try  whether  he 
could  see  the  peraoo  whom  he  said  to  be  lord 
Ahham's  son,  and  to  whom  he  was  tutor  ; 
whereupon  (after  lookiDg  about^  he  pointed  to 
Mr.  James  Annesley,  and  said,  he  was  the 
very  person  to  whom  he  was  tutor,  aad  the 
same  person  he  saw  in  Hacket^i  Town  aiwt- 
said,  m  company  with  Mr.  M'Kerelier  and 
others. 

[Cross- examined^ 

Says,  he  saw  Mr.  Annesley  at  Cullen's,  an 
innkeeper  at  Backet's  Town,  and  that  no  per- 
son desired  him  to  go  to  the  house,  but  deponent 
went  to  eat  a  steak  of  beef  for  breakfost,  and 
knew  not  of  Mr.  Annesley  or  his  company  be- 
ing there ;  says,  he  lives  at  Ballymaoooly  near 
Hacket's  Town.;  says,  he  believes  Mark  Owens 
(one  of  the  coseipany)  enquired  from  the  woman 
of  the  house  if  deponent  was  in  town,  and  ^at' 
it  was  upon  that  occasion  deponent  was  sent 
for  into  the  room  to  their  company.  That  de- 
ponent was  ^Id,  Uiere  was  a  person  who  would 
oe  gUd  to  see  him ;  savs,  he  believes  Mr. 
Owens  might  tell  Mr.  M'Kercher  about  de- 
ponent, for  that  he  never  knew  Mr.  M*Kercher 
nefore  that  day ;  says,  he  knew  Blark  Owens 
about  S5  or  96  years  ago ;  that  Mark  Owens 
often  saw  deponent  at  Carrickduff,  and  was 
whh  my  lord  when  deponent  was  tutor  to  the 
child ;  savV)  ^^t,  Mark  Owens  was  in  the  room 
with  Mr.  M^Reroher  and  4he  rest  of  the  com- 
pany when  deponent  went  in  ;  says,  that  he 
did  not  see  him  for  two  yean  before  that  time, 
nor  ever  bad  any  dispourae  witii  him  about  Mr. 
Annesley.  Says,  he  never  heard  before  he 
saw  lord  Altham's  son,  that  he  was  in  the  king- 
«dom  s  says,  it  was  the  woman  of  the  houae 
that  brought  deponent  into  the  company,  and 
that  it  was  Mr.  M'Rercher  asked  him  if  be 
knew  any  one  in  company;  says,  that  be 
did  net  know  who  was  in  the  room  be* 
fore  he  went  in.  Says,  he  is  about  37  yeaiv 
old ;  Aat  he  never  was  acquainted  with  Ion! 
Aitham  before  he  wns  employed  as  a  tutor  to 
bis  son ;  and  that  it  was  Mr.  Thomas  Oa 


(who  was  deponent's  ikther's  landlord)  ^at  re- 
commended deponent  as  a  careful,  volier  yonag 
OMm,  and  fit  to  be  tutor  to  the  chiM.  Being 
asked,  if  be  went  to  mass  or  to  church  ;  says, 
that  be  ffoes  to  maas ;  4>nt  that  he  did  not  know 
mndb  of  religion  when  he  tutored  Mr.  Annea- 
ley,  for  during  the  six  months  that  he  staid  ia 
the  bouse  be  neither  went  to  church  or  mass; 
but  says,  be  has' a  better  notion  of  religion  noiw 
(thank  God.)— Says,  that  lord  Altem  never 
examined  deponent  whether  he  was  -a  Bonmi 
or  Protestant,  and  believes  my  lord  did  wet 
know  of  what  religion  he  was.  Being  asked, 
if  he  is  in  holy  orders  now ;  the  counsel  for 


the  lessor  of  the  plaintiff  objected  to  that  ^a 
tion,  and  the  witness  refused  to  answer  it. 
Being  asked,  if  he  knoweThompson  Gregory ; 
said,  he  does ;  and  that  he  lived  at  Carrickduff 
when  deponent  was  there.  Says,  he  was  told, 
tht  child  had  one  Thorpe '  tutor  iohimibri 
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askefl,  whetb«r»  if  be  hod  met  biin  wiilMit 
being  introduced  to  hifo,  be  should  bave  kinsi 
bim  ;  says,  be  sbould  do  more  Iwve  kaovi 
btm  than  the  long  of  Morocco. 

Charles  Cavenagh  sworn. 

Says,  he  knew  lord  Altbaoi  abool  SO  or  2t 
years  ago  at  Carrickduff,  and  knew  bim  there 
about  two  years ;  says,  be  saw  a  child  there 
about  6  or  7  years  old,  whom  lord  Althara  wi 
to  be  his  son,  and  treated  as  such.  That  h« 
lordship  seemed  very  fond  of  hiia  ;  and  the 
child  was  reputed  to  be  bis  son,  and  treated  as 
such  by  the  serrants,  that  is,  with  ^ood  maa- 
ners  and  respect ;  and  (to  the  best  of  depooeoi'f 
memory)  they  called  him  roaster  James. 

Nicholas  Dtt^swom. 

8ayf9  be  knew  lord  Altbam  when  he  lodged 
in  Grols-lane,  Dublin,  about  20  or  SI  yean 
ago ;  and  be  bad  a  young  gentleman  whh  him 
who  was  called  James  AnMsley,  and  my  laii 
treated  bim  as  became  a  lord's  son  ;  and  de- 
ponent is  sure  be  was  his  own  son  hy  my  lord't 
own  declarations.  That  deponent  kept  a  pub- 
lib  bouse  in  Loftus's  lane  near  Cross-lane,  sod 
heard  lord  Altbam  say.  Iff  Uve  to.  he  eari  of 
Angleses,  Jemmy  wiU  be  lord  Altham«  F«r 
that  lord  Altbam  was  very  free  and  familiar 
with  deponent,  and  used  to  drink  with  him. 
Says,  Jemmy  Annesley  went  to  sebool  is 
Proper  lane,  to  one  Daniel  Garty,  and  two  flf 
deponent's  sons  went  likewise  to  the  same 
school ;  and  that  deponent  saw  a  serrant,  whs 
(deponent  was  told)  was  my  lord's  servant,  at- 
tend  the  child  in  going  to  school,  and  oomi^ 
from  it ;  and  that  the  servant  wore  my  lord's 
livery.  Says,  the  child  was  sometimes  called 
master  James,  and  sometimes  master  Annesley, 
and  sometimes  the  young  lord  Altbam ;  and  bt 
was  then  about  8  years  old,  as  near  ss  depo* 
neiitcan  guess.  Says,  my  lord  lived  about  a 
year  in  Gross-lane.  Being  asked,  if  he  heard 
of  one  miss  Gregory;  says,  thai  one  tmm 
Gregory  was  in  my  kird's  family;  and  that 
she,  along  with  one  Betty  Lesler,  (a  botcher's 
daughter)  used  to  visit  deponent's  house,  sod 
call  for  liquors :  and  deponent  mys,  that  no- 
body gainsaid  the  child  to  be  my  lord's  biwfol 
son.  Says,  my  lord  at  anotiier  time  toU  de- 
ponent, X  ott  may  live  to  see  this  child  earl  «f 
Angleses.  Says,  Garty  kept  a  Latin  school, 
and  that  children  of  responsible  people  w«fs 
put  there. 

[Cross-examined.] 

Being  ssked  if  be  ever  carried  a  cfaiir; 
says,  What  of  that?  1  am  a  gentleaaan  now. 
Being  asked  if  be.  is  porter  to  Mr.  M^Kerchcr ; 
says,  No,  I  dou't  go  of  errands.  Being  ssksd 
if  be  opens  Mr.  M*Kercber's  door  to  people; 
says,  *^  Sometiones  1  open  it.  But  1  have  bs 
waives,  I  tend  to  oblige  Mr.  Annesley  and  Mr. 
M*Kercher.  I  came  from  London  to  obUga 
Mr.  M'Kercber,  1  was  acquainted  with  bus 
there.  1  heard  in  London  that  Mr.  Annesley 
was  retttmed  fr9n  traasportatiimi  and  that  bs 
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time.  Says,  that  after  deponent  saw  Mr. 
]II*Kercfaer  at  Hacket's  Town  be  bad  some 
conversstion  with  Mr.  Francis  Tbomell  about 
Mr.  Annesley.  Says,  be  did  not  see  Mr. 
!M*Kercher  since  he  saw  him  at  Hacket's 
Towu  until  the  Saturday  before  bis  examina- 
tion, and  did  not  see  Mark  Owens  since  till  the 
Saturday  before  bis  examuiation.  He  was 
asked,  if  Mr.  Annesley  had  bis  own  hair  or  a 
wig  when  be  was  tutor  to  him  ;  says,  be  bad 
hair  of  his  own  of  a  flaxen  colour,  and  not  a 
ymf.  He  was  asked,  whether  lie  bad  his  own 
hair  or  a  wig  when  he  saw  him  at  Hacket's 
Town;  says,  that  one's  haur  is  now  tossed  up 
in  such  a  manner  that  its  hard  to  distinguish 
between  a  person's  own  hair  and  a  wig,  there- 
fore deponent  could  not  take  upon  bim  to  be 
certain  whether  it  was  his  own  hair  or  a  wig  he 
had  at  Hacket's  Town.  Says,  that  deponent 
went  to  school  himself  for  about  two  or  three 
years  after  he  was  tutor  to  Mr.  Annesley.  Be- 
ing asked,  what  he  learned  at  school ;  savs, 
one  Mr.  Hughes  taught  bim  the  Odes  of  Ho- 
race. 

Charles  Bym  sworn. 

Says,  be  knew  the  late  lord  Altbam  aft  Gar- 
nckduff,  in  the  year  1731  or  1722,  and  depo- 
nent lived  within  three  or  four  miles  of  the  said 
place.  Says,  my  lord  had  a  child  whom  be 
called  bis  son,  and  who  by  others  was  called 
Master  Annesley;  and  that  be  wan  reputed 
lord  Altbam's  lawful  son ;  and  deponent  was 
▼erv  frequently  in  company  with  lord  Altbam, 
.and  says,  bis  lordship  was  very  kind  and  fond 
of  the  child,  and  behaved  to  him  as  bis  own 
child.  Says,  be  knew  lord  Altbam  better  than 
a  year,  and  that  he  visited  deponentand  other 
neighbours  with  the  child.  Says,  he  bad  a 
white  feather  in  his  hat.  Being  asked,  if  be 
believed  the  child  to  be  my  lord's  lawful  son ; 
deponent  protests,  that  if  the  best  duke  in  Bng- 
land  bad  brought  a  bastard  to  visit  in  bis  fa- 
mily be.  would  have  resented  it,  and  cot  his 
nose;  and  that  he  always  looked  upon  the 
c|iild  as  lord  Altbam's  lawful  son.  Ssys,  that 
being  invited  to  the  house  of  one  Mr.  Red- 
monds, he  met  mv  lord  AJthsm  there ;  and 
that  they  toasted, « That  the  child  might  live  to 
be  earl  of  Angleses.'  Says,  that  my  lord 
thanked  the  company,  and  took  the  health  as 
a  compliment.  Believes  the  child  was  then 
seven  years  old,  or  thereabouts,  aud  that  my 
lord  used  to  take  him  on  his  knee.  Says,  that 
my  lord  used  to  take  the  child  with  him  to 
horlings;*  and  bought  a  little  horse  for  him 
•to  ride  upon ;  and  that  the  child  was  dressed 
very  gay.  Being  asked,  if  he  knew  him  now ; 
says,  he  cannot  swear  to  him  at  this  distetice 
of^^time.  Being  asked,  if  he  knew  to  what  place 
my  l«»nl  went  from  Garrickduff;  says,  he  does 
not  know.  Sjys,  that  something  struck  depo- 
nent as  to  Mr.  Annesley 's  features  when  depo 
nent  wss  lately  introduced  to  bim :  but  bemg 

.    *  Hurlings  is  a  diversion  used  in  Ireland 
mnoh  like  the  game  of  crickeL 
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>dfred  at  one  Heodenon's ;  and  it  wu  Mr. 
I*Kercber  told  me  where  Mr»  Anneeley 
Ddged."  He  was  asked  it*  he  eyer  sweptbe- 
>re  Mr.  M^Kercher's  door ;  he  replied  in  an 
Dgry  and  load  tone.  No.  Beinff  asked  how 
mg  he  had  the  coat  now  on  his  back ;  says, 
Wer  since  I  booght  it  last  spring.  And  depo- 
ent  added,  Why  don't  you  ask  me  where  I 
ought  this  wig?  Says,  he  was  formerly  a 
irmer  befi»r»  be  came  to  Dnblin. 

Catharine  0*NciU  sworn. 

Says,  she  knew  ^ord'  Altham  when  be  lived 
t  Carrickdoff,  and  that  deponent  was  em- 
loyed  there  about  38  or  S3  years  sgo,  to  take 
are  of  my  lord's  son,  who  was  called  James 
mnesley,  and  deponent  also  attended  the  child 
)  Cross-lane,  Dublin ;  and  says,  she  attended 
lim  in  all  about  a  year,  and  that  he  was  ro- 
uted and  treated  as  nay  lord's  son.  Being 
sked'if  she  knew  miss  Gregory  ;  says,  that 
Irs.  Eleanor  Gregory  lived  at  Carrickdnff 
i»hen  deponent  came  there)  as  my  lord's  rela* 
ion ;  and  when  my  lord  came  to  Dublin,  de* 
ooent  heard  she  was  my  lord's  bed  com- 
anion.  Says,  she  remembers  the  child's 
irth -night  kept  at  Garrickduff,  and  bonfires 
nd  rejoicings  made  on  that  occasion;  and 
ereral  of- the  neighbonrs  invited.  Says,  that 
fter  she  left  the  young  gentleman  in  Cross- 
ine,  he  came  one  day  to  see  deponent  in 
fameb's-street,  in  a  very  poor  mean  condition; 
ind  begged  <of  deponent  to  speak  to  his 
ather  in -bis  belislf;  that  accordingly  depo<* 
lent  did  apply  to  my  lord,  who  said,  the  boy 
lad  got  some  vicious  tricks,  which  when  he 
lad  broke  himself  of,  and  behaved  better,  he 
vould  take  proper  care  of  him.  Upon  which 
leponent  answered :  Ah  !  my  lord,  these 
ire  only  base  contrivances  of  miss  Gregory  ; 
hat  my  lord  said  his  son  was  taken  care 
»f,  and  that  he  paid  for  his  board;  that 
t  was  true  enough  Miss  Gregory  did  not  like 
he  child,  and  that  if  he  was  to  take  him  into 
be  house,  she  would  not  let  him  be  at  peace, 
ind  therefore  he  was  obliged  to  keep  him 
ibroad.  Says,  that  the  child  was  sent  to  lodge 
ind  board  at  Mrs.  Cooper's  in  Ship-*street,  and 
hat  it  was  from  Mrs.  Cooper's  he  came  to 
leponent  to  James's-street,  and  that  he  came 
klone  without  any  serrant  or  person  attending 
lim.  Says,  that  Cross-hine  was  the;  first 
>lace  where  my  lord  lodged  in  Dublin  ailer  he 
eft  Garrickduff,  and  that  he  afterwards  moved 
o  Proper- lane  before  he  went  to  Inchicore,* 
vhere  be  lived  when  deponent  spoke  to  him  on 
»ehalf  of  his  son ;  says,  that  when  my  brd 
Irst  came  to  Dublin,  lady  Altham  lodged  in 
Stable-lane,  and  she  sent  tor  deponent  to  come 
:o  her;  that  deponent  went,  and  my  lady 
isked  her  how  my  lord  and  Miss  Gregory  be- 
naved  to  the  child ;  to.  which  deponent  an- 
swered, that  while  he  was  under  her  care, 
ibey  behaved  very  well  to  him  ;  but  that  (by 
repute)  they  did  nut  behave  so  well  to  him  since. 

«  Jocbicore  lies  within  a  mile  of  Dublin. 


Says,  ny  lady  called  master  Aonesiey  her 
ebildy  and  said,  she  was  ver^  desirous  to  see 
him,  but  that  sbe  was  afraid  her  doing  so, 
mi^bt  be  a  means  to  turn  the  servants  out  of 
their  bread,  and  be  a  detriment  to  the  child. 
Savs,  that  deponent  asked  the  child  why  he 
did  not  go  to  see  his  mamma,  my  lady  Al- 
tham ;  to  which  the  child  answered,  that  be 
was  forbid  to  see  her,  and  that  he  durst  notgo^ 
for  fear  his  father  should  come  to  hear  of  it, 
and  refuse  ever  to  see  him  again.  Says,  this 
was  about  18  or  19  years  ago,  to  the  nest  of 
deponent's  memory.  Says,  tliat  the  first  time 
sbe  saw  Mr.  Annesley  (since  he  came  from 
abroad)  was  aboat  a  year  ago,  at  liis  lodgings 
in  Linnen-ball-street,  and  that  she  knew  him 
again  the  moment  she  saw  him ;  and  deponent 
(looking  about  the  Court)  pSinted  at  Mr.  An- 
nesley, and  said,  He  is  the  same  person  whon 
1  attended  when  he  was  a  child. 

[Cross-examined.] 

Being  asked  what  condition  Mr.  Annesfer 
was  in  when  he  applied  to  deponent  in  James's 
street ;  save,  he  was  io  a  low  condition.  She 
was  asked  as  to  the  colour  of  lady  Altham'a 
hair ;  says,  she  cannot  tell  if  it  was  black,  but 
if  not,  it  was  a  dark  brown.  Says,  lady  Al- 
tham lodged  in  Stable- lane,  at  one  Cavanagh's, 
but  does  not  know  his  Christian  name.  Being 
asked  if  the  child  ever  went  to  school  while 
he  was  at  Garrickduff;  says,  he  went  to  school 
to  one  Mr.  James  Dempsey  at  lord  Altham's 
boose,  and  went  also  to  school  to  him  when  be 
taught  abroad. 

Mr.  John  Bj/me^  brewer,  sworn  to  the  Voire 
Dire,  and  then  in  chief. 

Says,  be  knew  lord  Altham  about  19  vears 
ago,  when* he  lived  in  Proper- lane,. and  that  a 
boy  called  master  James  lived  then  in  lord  Al- 
tham's house,  and  deponent  saw  him  at  the 
door  and  windows  of  my  lord's  house,  and  the 
child  used  to  play  in  denonent's  ]^ard,  and  was 
generally  reputed  bv  all  the  neighbours,  and 
by  deponent,  to  be  lord  Altham's  lawful  son. 
Says,  that  he  has  very  often  seen  him  playing, 
and  took  particular  notice  of  him,  and  from 
the  knowledge  of  his  physiognomy,  is  positive 


that  the  lessor  of  the  plaintiff  is  the 
person  now  grown  op  to  manhood  whom  he 
saw  a  boy.    Says,  that  when  Mr.  Anneal^ 


lived  in  Proper-Jane, 
years  old. 


he   waa  about  eight 


[Cross-examined.] 

Deponent  was  asked,  how  long  lord  Altham 
h'ved  m  Proper  Lane ;  says,  he  cannot  tell ; 
but  that  when  my  lord  left  his  house  there,  ha 
went  to  Incbicore,  and  left  the  bo^^  behind  him ; 
says,  he  never  saw  the  boy  since  the  year 
1724  till  lately.  He  was  asked,  where  the 
child  went  to  school ;  says,  be  beard  he  went 
to  school  in  Proper-lane  to  one  Carty.  Says» 
he  was  then  told,  that  miss  Gregory  disagreed 
with  the  boy,  and  that  this  was  the  reason  of 
his  quitting  his  fiither's  house.    Saya,  the  boy 


The  ExaminatioD  of  the  mbove  wltnessefi 
ended  at  11  o'clock  od  Saturday  night  the  12th 
of  Nofember»  when  bv  the  like  consent  as  on 
the  night  before,  which  was  likewise  si||^ned  by 
the  parties  and  their  respective  attornies,  and 
reaa  in  open  court,  the  Conrt  adjourned  to 
the  next  Monday  morning  at  nine  of  the  clock. 


Monday,  November  14, 1743. 

The  Court  being  met  about  nine  o'clock  in 
ibe  morning,  according  to  adjournment,  the 
jury  were  called  over,  and  answered  to  their 
names,  and  then  the  counsel  for  the  plaintiff 
uroceeded  to  examine  their  witnesses,  as  fol- 
lows. 

Edoford  Lutwieh  smam. 

8ftys,  be  was  a  trooper  in  brigadier  Napper's 
regiment,  and  in  1717,  or  1716,  wasquarteted 
atllossio  the  county  of  Wexford;  thinks  it 
was  the  summer  before  the  war  was  pro- 
daimed  against  Spain.  Says,  he  knew  and 
•aw  the  ladyAltbam  at  Ross;  that  deponent 
behig  bred  a  shoe-maker,  followed  bis  busi- 
neis  when  occasion  required ;  says,  he  was 
rioommeiided  to  my  lady  Altbam,  and  her 
ladyship  eraptoyed  him  to  make  a  pair  of 
damask  shoes,  and  gave  him  some  white  da* 
mask  for  that  purpose ;  says,  that  before  the 
time  be  had  promised  to  carry  home  her  lady* 
ifbip's  shoes,  be  was  sent  for  to  come  to  her ; 
that  when  deponent  came  to  her  ladyship's 
lodgings,  he  saw  her  with  a  little  boy,  abont 
tinee  years  old,  and  her  ladyship  told  depo- 
nent, she  had  sent  for  him  to  oiake  her  child 
tiro  pair  of  mbrooco  leather  shoes ;  that  depo* 
nent  aooordingly  took  measoiye  of  the  chiU, 
and  made  him  a  pair  of  red,  and  a  pair  of 
black  leather  shoes,  and  in  about  two  or  three 
days^  carried  them  home  to  her  ladyship's 
loisringB ;  that  deponent  enquired  if  the  young 
lord  was  within,  but  being  told  he  was  gone, 
deponent  asked  to  see  her  ladyship,  which  he 
aeeordinglf  did,  and  my  lady  told  deponent, 
that  the  child  was  gone  away  the  day  before ; 
and  the  same  time  eypressed  heraelf  to  this 
eSeet,  I  had  better  be  wife  to  the  meanest 
tndesmao  in  tows,  than  to  lord  Altbam,  for 
then  I  should  iiave  the  comfort  efoden  seeing 
my  child.  Deponent  was  asked  if  he  ever 
wae  at  Pomnaine  P  Says^  he  was  at  Dun* 


mabe  aewral  times,  and  saw  the  ddUlfaepr; 
says,  that  when  depeaent  saw  hina  at  Wban,  he 
was  ckMl  aa  a  pcnon  of  qualitj'a  <diid,  md 
that  he  stood  at  the  window  wheD 
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waiio  Terj^  udifiereBt  apparel,  sud  belief et 
his  son  miffht  give  him  some  aapport,  but 
never  heard  bis  son  say  he  did. 

Mrs.  CharUy  Blake  sworn. 
Says,  she  knew  lord  and  lady  Altbam,  and 
frequently  visited  her  when  she  lived  at  Tem« 
pie- bar ;  that  the  last  time  she  saw  my  ladjr, 
was  when  the  Pretender  was  reported  to  be  m 
Scotland;  says,  deponent's  maiden  name  is 
Annesley,  and  lord  Altbam  and  deponent  were 
cousin-german's  children;  says,  she  never 
heard  lady  Altbam  say  she  ever  had  a  child,  or 
was  with  child,  but  has  heard  so  by  common 
report. 


took  measure  of  him,  and  for  wfaidi  porws 
deponent  took  off  hie  shoes,  and  tbcDfotthca 
oaagau. 

[Cross-examined.] 

Being  desired  to  name  some  of  Ike  offion 
of  brigidier  Napper's  regiment  when  he  was 
in  it,  deponent  named  colonel  Bnekland,  qav- 
ter-master  Linegar,  Mr.  Langtoo,  and  other 
offioers ;  says,  that  when  deponent  went  ts 
lady  Altbam,   she  lodged  at  one  Wrigk^ 
house,  which  uattberight-bandof  tbesnta 
as  you  go  op  the  hill,  and  that  it  wan  a  privus 
bouse.     Says,  that  the  first   tinae  depoacst 
called,  the  child  was  not  with  my  lady,  that  k 
was  a  servant  whom  deponent  did  not  kaov 
shewed  him  into  the  parlonr  to  my  lady ;  that 
the  parioor  was  on  the  left-hand,   and  depo- 
nent docs  not  remember  that  he  eaw  any  body 
with  her  ladyship  that  first  time.     Sajrs,  tbil 
the  second  time  of  his  going  there,  (which  wis 
two  or  three  days  after  the  first)  deponent  saw 
the  child,  who  appeared  to  be   amnit  tbfcc 
years  old,  and  took  measure  of  him.    Sayi, 
there  was   a  woman  along  with   the  cahiM, 
whose  name  deponent  never  enquired ;  thit 
mv  lady  was  in  me  same  parioor  ake  was  ia 
wnen  deponent  first  waited  on  lier.     Beisg 
asked  if  he  was  sure  that  it  was  not  her  lady- 
ship's bed-chamber ;  says,  he  doeanot  Mippo« 
her  ladyship  would  admit  him  to  come  inio  her 
bedchamber.    Being  asked  whether  my  hid 
and  lady  lived  separaYe  at  this  time  ;  nays,  bs 
knew  they  did,  and  heard  that  Bir.  Thomas 
Palliser  was  the  occasion  of  it.-    Being'  asked 
if  there  were  any  other  shoe-maker  in  Rssi ; 
says,   there   were,    particularly   one   Allen. 
Being  asked  where  he  the  deponent  lirea  new ; 
says,  he  resides  in  London,  but  has  been  hers 
alwut  three  weeks ;  that  his  last  post  waa  in 
the  Guards,  and  that  he  has  now  a  peaRw 
from  his  m%ie5ty ;  that  he  has  also  a  meboM 
in  the  county  of  Surry,  and  voted  in  the  last 
election  for  my  lord  Baltimore,  and  the  Speaker 
of  the  House  of  Commons.    Being  ashed  how 
Mr.  Annesley,  the  lessor  Of  the  plaintiff,  esrae 
to  hear  of  deponent?  Says,  that  after  thetrhl 
of  Mr.  Annesley  at  the  Old  Bailey,  dep«tneBt 
being  in  company  in  London  where  they  were 
talkmg  of  him,  deponent  declared  upon  the 
word  of  a  man,  That  he  believed  Mr.  An- 
nesley to  be  the  son  of  hdy  Altfaam,  as  mack 
as  deponent  was  the  son  of  his  mother ;  which 
xleclaration,  he  supposes,  occasioned  lids  beio|^ 
applied  to,  to  give  evidence.     Being  asked,  if 
he  could  be  positive  whether  my  lady  said, 
make  the  shoes  for  ■  this  chiM,'  *  or  my  chikl  V 
Says,  that  to  the  best  of  bis  knowledge,  mv 
laciy  said,  *my  child  :'  and  that  when  depoaest 
carried   the  shoes  home,  her  lailyship  osed 
these  Fery  wordM,  or  to  that  purpose,  That  she 
had  better  be  the  poorest  tradesman's  wile  ia 
town  than  lord  AUham'a,  for  then  ahcm^t 
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pleisara  of  teelDg  her  child  often; 
It  Iter  ladyirtiin  paid  ibr  the  shoes  when 


tvetfae 

ye,  thatlier  ladYirtiip  paid 

i  carried  them  home,  and  teid  to  depooent,  f 
s  paying  for  these  shoes^  perhaps  they  will 
iC  fit ;  to  which  deponent  made  answer,  that 
i  bdiefed  they  would,  for  that  he  had  been 
etty  exact  in  taking  the  child's  measure,  and 
irat  say  they  would  fit  Being  desired  to 
lOde  some  other  persons  lor  whom  he  made 
oes,;  says,  he  made  shoes  fbr  madam  Loftns, 
nd  named  se? eral  others)  and  added,  that  he 
ul  custom  enough,  for^that  he  made  shoes  for 
tc  troop* 

Bmrtkaiomem  Furlong  sworn. 

Says,  he  knew  lord  and  lady  Altham  aboot 
lirty  yean  ago ;  that  deponent's  husiness  at 
At  time  was  to  buy  com  for  the  merchants  of 
OSS.  Says,  that  deponent  coming  one  day 
om  Rose,  met  lord  AUham  as  be  came  iProro 
anting,  and  that  my  lord  spoke  to  him,  and 
tked  him  if  he  did  not  deal  in  com,  for  that 
s  wanted  twenty  barreb  of  oats  for  his  stable, 
id  ordered  deponent  to  boy  it,  and  nid  he  did 
It  csire  bow  soon ;  that  deponent  aeoordingly 
ent  to  some  of  his  neighbours  fwhom  he 
imed)  and  bought  of  them  ten  barrels  a  piece. 
lys,  that  after  this  time,  my  lord  frequently 
tnt  to  deponent  to  buy  butter,  cheese,  and 
icon.  Says,  that  about  half  a  year  after  do> 
raent  had  bought  the  com,  deponent  went  b 
^unmaine  with  some  bacon,  and  that  he  saw 
tdT  Altham  there,  who  appeared  to  be  big 
itb  child,  and  deponent  heard  in  the  family 
lat  she  was  ready  to  lie  in.  That  thereupon 
eponent  applied  to  one  Pierce  Sutton  to  get 
le  nursing  of  the  child  for  deponent's  wife ; 
illing  him  it  would  be  doing  deponent  infinite 
nrioe.  That  Sutton  adrised  deponent  to  get 
letter  from  captain  Tench  (who  was  very  in- 
mate with  my  lord  and  lady)  recommending 
pponent's  wife,  for  that  would  do  more  than 
e  Goold  do;  says,  he  accordingly  got  a  letter 
om  captain'  Tench  to  that  purpose,  and  de- 
rered  it  to  my  lord  at  the  ^te  of  Dunroaine 
ouse  as  he  was  retoroing  fimn  hunting  |  that 
ly  lady  came  out  to  meet  my  lord  at  the  gate, 
pon  wnich  his  lordship  told  her  that  deponent 
ad  brought  him  a  letter  from  captain  Tench, 
scommeoding  his  wife  to  nurse  her  ladyship's 
bild ;  to  which  my  lady  answered,  that  sne 
ould  do  any  thing  to  oblige  captain  Tench, 
sd  as  soon  take  one  of  his  recommending  as 
ny  body's;  and  then  her  ladyship  asked  de- 
onent  sereral  questions  about  his  wife's  age, 
nd  if  her  milk  was  good,  and  bow  long  de- 
Dnent's  child  was  bora,  and  likewise  asked  de- 
onent  what  he  would  hare  a  year,  if  doctor 
Irown  (who  then  lired  at  Ross)  approred  of 
is  wife's  milk ;  that  deponent  asaed  10/.  a 
ear,  whereupon  my  lady*  said,  that  whoerer 
nrsed  her  child  must  live  in  the  town,  that 
be  might  see  it  whenever  she  had  a  mind ; 
liat  my  lord  said  he  wouU  give  deponent  61.  in 
leney,  two  acres  of  ground,  the  milk  of  two 
ows,  and  build  a  boose  for  him ;  and  my  lady 
Rid,  St  the  same  time  that  she  woohl  give  S0». 
VOL.  XVil.  ( 


more ;  ind  as  deponent  was  going  away,  her 
ladyship  gave  deponent  half  a  crown,  and  or- 
dered deponent  to  send  his  wife  to  her,  which 
he  did  accordingly.  Says,  that  doctor  Browo 
(as  deponent's  wife  told  him)  examined  her  milk 
and  objected  to  it,  because  it  was  disturbed; 
says,  at  that  time  deponent's  child  was  ill,  which 
had  affected  his  wife's  milk,  as  he  supposes. 
Says,  that  deponent  went  afUrwards  to  the 
house  of  Dunmaine,  and  saw  my  ladjf,  who 
told  deponent  she  was  sorry  that  his  wife  had 
not  good  suck.  Says,  he  does  not  know  of  her 
ladyship's  being  brought  to  bed,  any  more  than 
as  he  heard  it  fkom  the  neighbours,  and  its  being, 
reported  so  in  the  family. 

Says,  deponent  saw  a  child  abonta  ^ear  and  a 
half  afterwards  at  Dunmaine,  standing  by  m  v 
lady  and  her  ladyship  hoMing  him  by  bis  lead* 
ing  strings,  ana  deponent  remembers  that  a 
woman  was  standing  by  with  a  basket  of  live 
chickens,  and  that  the  child  cried  fbrone  of  them, 
and  deponent  took  a  chicken,  and  gave  it  to 
the  child,  who  held  it  in  his  arms,  and  my  lord 
kissed  the  chDd,  and  called  him  Jemmy. 

[CroM-examined.] 

Deponent  was  asked  his  age ;  says,  he  is 
about  55  veara  old.  Being  asked  bow  manv 
children  he  has  had ;  ssys,  he  has  four  chil- 
dren living,  and  had  two  others,  who  are  dead  ; 
that  he  has  been  married  about  53  years. 
Being  asked  if  the  child  on  whose  milk 
bis  wife  propoaad  to  suckle  my  ladv's  child 
was  now  living ;  says,  he  is  alive,  and  that  his 
name  is  Michael,  and  that  he  is  about  28  or  99 
years  old.  Being  asked  how  long  his  wife  was 
brought  to  bed  before  he  applied  for  the 
nursing:  says,  about  two  months.  Being 
asked  m  what  month  she  was  brought  to  bed  ; 
says,  either  in  February  or  March;  says» 
Pierse  Sutton  is  dead,  and  deponent  is  sony 
for  it ;  that  he  lived  about  two  miles  fVom  k>nl 
Altham's,  and  nearer  to  my  lord's  than  depo* 
nent  lived,  and  was  an  acquaintance  of  my 
lord's;  says,  deponent  had  no  acquaintanco 
.with  my  lord,  before  he  employed  deponent  to 
boy  the  com ;  don't  know  whether  my  lord 
wore  a  wig  or  his  own  hair ;  but  says,  he  rode 
on  a  little  black  horse,  and  was  a  very  small 
man,  but  spoke  loud ;  says,  my  lady  was  taller 
than  my  lord ;  that  she  was  a  tall,  black 
woman,  with  a  good  complexion.  Being 
asked,  whether  by  a  good  complexion  he  meant 
a  fair  one  ?  savs,  SM  looked  well  in  the  ftoe» 
but  not  altogetner  so  white  as  other  womca 
that  be  has  seen.  Being  asked,  if  she  was  a 
lean  or  a  fat  wqman ;  says,  ahe  was  not  a  fa| 
woman.  Deponent  was  then  shewn  a  fresh* 
coloured  gentlf  man  in  court,  and  asked,  whe- 
ther my  lady  was  as  fair  as  that  gentleman  ; 
says,  she  was  not  so  fair.  He  was  asked  of 
wnat  complexion  bis  wife  wss?  ssys,  she  wsa 
a  brown  woman  ;  that  lady  Altham  was  not  of 
the  same  colour;  that  they  ought  not  (in  ono 
day]  to  be  compared  tocher  &  that  to  be  snra 
la#y  Altham  was  fifty  times  beyond  bis  wif% 
though  his  wift  was  more  pleasing  to  him* 
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Deponent  was  asked,  if  (le  knew  doctor  firown ; 
says  he  did,  and  that  be  is  dead,  but  deponent 
never  spoke  to  him.  Deponent  then  pointed  to 
one  Mr.  Eager  in  conrt,  and  said,  he  lived  with 
his  father  n>r  seven  years.  Pie  was  asked 
what  he  gave  a  barrel  for  the  oats  he  bought 
fat  my  lord ;  says,  he  gave  As,  Qd.  a  barrel, 
and  that  m^r  lord,  paid  the  money  when  the 
oats  were  delivered.  Being  ag^in  asked,  with 
whom  he  made  the  agreement  aliout  the 
nursing  of  the  child ;  says,  with  my  lord  and 
lady,  and  that  it  was  my  lady  who  gave  him 
the  harr  crown;  says  captain 'Tench  is  dead; 
says,  the  child  cried  in  my  lady's  arms  when 
the  chicken  ran  away,  and  my  lord  said. 
Jemmy,  Jemmy,  don't  cry.  Being  asked,  if 
the  child  called  for  the  chicken ;  says,  he  did 
not  speak,  but  stretched  out  his  band,  and  made 
Signs,  as  if  he  wanted  it  again. 

The  Right  Honourable  Hugh  Montgomery 
earl  of  Mount  Alexander ; 

Says,  be  knew  lord  Altham,  and  that  a  great 
many-  years  ago  he  was  in  company  with  his 
lordship,  captain  Groves,  and  others,  al  a 
public  house  on  the  Glib,*  called  Serjeant  Kite^s, 
wiiere  they  eat  oystere ;  says,  he  heard  lord 
Altham  say,  By  G — d,  Groves,  my  wife  has 
got  a  son,  which  will  make  my  brother's  nose 
swell. 

'  The  counsel  for  the  defendant  begged  leave 
to  ask  lord  Mount  Alexander  a  few  questions. 

[Cross-examined.] 

Being  asked  how  long  is  it  since  lord  AUham 
cpoke  tnose  words  about  his  wife's  having  a 
son  ;  says,  npon  his  word  and  honour  he 
cannot  tell  how  long  ago  it  is,  nor  bow  long  it 
was  before  lord  Altham  died.  Says,  he  never 
beard  of  my  lord's  having  a  bastard.  Being 
asked  if  he  was  intimately  acquainted  with  lord 
Altham  ;  says,  he  was  acquainted  with  him  by 
flieir  sometimes  takincf  a  glass  together;  that 
he  did  not  visit  lord  Altham  at  his  house  ;  but 
that  they  frequently  met  at  the  said  house  to 
eat  oysters ;  that  captain  Groves  was  at  that 
time  providore  of  the  hospital.  Being  asked 
what  time  of  the  year  it  was  that  the  said  con- 
Tersation  happened ;  says,  most  likely  in  the 
winter,  because  oysters  are  then  Iq  season; 
says,  there  was  no  other  conversation  on  the 
subject  at  that  time,  nor  did  he  ever  hear  my 
lonl  talk  on  that  subject  either  before  or  since. 

Margaret  Hodgen  sworn. 

Says,  she  once  saw  lady  Altham  at  Mr. 
King  the  apothecary's  in  Charles-street,  in 
172?  or  1723.  That  it  was  upon  the  following 
occasion :  the  deponent  having  a  house  on 
Ormond-key,  and  lotlgingsto  let,  my  lady's 
woman  and  a  man  came  to  deponent,  to  know 
whether  deponent  could  board  a  lady,  with  her 
woman  and  mao-8ervant;>  says,  she  does  not 
know  the  woman's  name,  but  that  the  man 


*  The  Glib  is  the  plac« 
tbambles  ar«  in  DobltD. 


wfaer*  batchers' 


lived  in  MontratbrStreet,  Dublin  ;  «aji»  thaf 
she  came  to  an  agreement  with  thein  t4»  to^a 
and  diet  my  lady  and  her  woman,  and  a  maa- 
servant,  for  60/.  or  70/.  a  year:  tbaS  tk^ 
having  objected  to  there  being  no  locks  oa  tke 
rooms,  deponent  said,  she  would  get  locks  p«ft 
on  immediately,  and  tbe  man  gave  the  ^po- 
nent  a  pistole  earnest,  and  deponent  got  tb< 
locks  put  on  next  morning ;  says,  that  in  a  few 
days  the  same  man  came  again  to  depono^ 
and  told  her,  that  the  doctors  bad  advised  my 
lady  not  to  lodge  at  deponent's  house,  becaase 
it  was  too  near  the  water,  and  tbe  air  would  not 
agree  with  her  constitution;  tliat  thereopoa 
deponent  retnrned  tbe  pistole  she  got  fer 
earnest ;  and  about  a  fortnight  af^er  she  lart 
an  acquaintance,  (one  Mrs.  Lloyd),  to  whom 
she  told  the  story ;  that  Mrs.  Uoyd  said  liepo- 
nent  was  a  fool  for  giving  back  tbe  earnest ; 
and  advised  deponent  to  wait  on  my  lady  her> 
self,  and  acquaint  her  how  she  bad  beensierved, 
and  to  ask 'if  it  was  with  her  ladyship'a  know- 
ledge. 

Says,  that  accordingly  deponent  went  to  niy 
lady,  in  order  to  expostulate  with  her;  that  she 
went  to  Mr.  King's  in  Charles- street ;  that^be 
went  up  stairs  into  my  lady's  roonn;  that  her 
ladyship  was  sitting,  being  in  a  weak  couditisa 
in  her  hrobs ;  that  deponent  begged  her  bdv* 
ship's  pardon  for  taking  tbe  liberty  to  wait  In 
her,  and  mentioned  the  occasion  of  it ;  and  at 
the  same  time  told  her  ladyship,  that  she  vas 
her  countrywoman:  says,  that  ber  ladvsbip 
asked  her  linw  long  she  had  been  in  the  king' 
dom,  and  the  occasion  of  deponent's  cnmiDg 
over ;  to  which  deponent  answered,  iliat  she 
came  over  to  get  some  money  that  was  ovria» 
to  her ;  whereupon  my  lady  said  to  deponent, 
{  wish  I  had  never  seen  Ireland,  and  I  «ah 

f^ou  better  luck  in  it  than  I  have  had  ;  for  bit 
ord  Altham  has  used  me  cmellj,  and  bas 
aspersed  my  character.  Says,  that  in  tb* 
course  of  that  conversation,  deponent  asked  brr 
ladyship  if  she  had  any  children  ;  to  which  my 
lady  answered,  Yes,  i  have  a  son. 

[Cross-examined .  ] 

Says,  she  bad  this  discourse  in  the  war 
17 S3.  Being  asked  by  Mr.  Daly,  one  of  tbe 
defendant's  counsel,  when  it  fas  she  came  ta 
Ireland;  said.  About  the  year  1720, or  1791; 
and  now  I  live  near  Uowth,  where  I  bad  tbe 
honour  to  dine  with  you  (meaning  Mr.  Dalv) 
at  lord  Howth's.  Being  asked,  whether  niy 
lady's  woman  was  nresentwhen  her  ladyship 
said  she  had  a  chila ;  says,  nobodv  was  pre- 
sent, but  that  ber  woman  was  in  and  cot  of  the 
room ;  savs,  that  my  lady  gave  a  sigh,  when 
she  said  she  had  a  son. 

Being  asked  if  Mr.  King  is  living ;  sajs,  she 
believes  he  is,  because  she  has  uerer  beaid  of 
his  being  dead. 

Being  asked  what  sized  woman  my  lady  was, 
and  of  what  complexion ;  says,  that  sbe  vas 
of  a  swarthy  complexion,  and  darMirownbair; 
but,  as  she  was  sittings  can't  tell 
sho  was  of* 


what  heij*ia 
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llr.  Tkomiu  Byrne  flwehi  to « the  Voire  •!)»«, 
arid  th«n  in  cbt«f. 

Says,  he  knew  lord  Altliam  when  he  lif ed  in 
Pruper-lane,  about  19  or  20  years  ago,  and  re- 
nenibers  be  left  Proper-Iane  iu  1734.  Says, 
bat  be  had  a  child  with  him  there,  who  was 
eputed  to  be  bis  son ;  that  deponent  was  ?ery 
veil  acquainted  with  the  child,  for  they  were 
loys  iu  the  same  street,  and  used  to  play  tog^e- 
her  every  daj^ ;  says,  he  believes  my  lord  lived 
ibout  a  year  in  that  street ;  and  is  positive  my 
ord  left  it  in  1724,  because  deponent's  father 
eturned  from  the  country  tlien,  and  put  the 
charge  of  his  business  *(which  was  that  of  a 
irewer)  into  deponent's  hands.  Says,  deponent 
vent  to  school  to  one  Clark's  in  the  Cloysters ; 
lod  my  lord's  son  to  one  Carty's  in  Proper- 
ane;  and  deponent  used  to  call  upon  -him 
several  times  at  the  school ;  and  says,  my  lord 
ived  in  Proper-lane  at  the  time  his  son  went  to 
chool  there. 

Says,  that  my  lord  seeing  his  son  and  depo- 
lent  one  day  at  play  together  near  his  door, 
aid  to  his  son.  Jemmy,  come,  and  bring  in 
naster  Byrne  along  with  you ;  and  thereupon 
naster  Jemmy  and  deponent  went  in,  and  my 
ord  brought  them  into  the  pariour ;  and  when 
ny  lord  bad  been  with  them  about  half  a  mi- 
lute,  or  a  minute,  he  was  q^lled  out  by  some- 
lod  V,  and  deponent  saw  no  more  of  hislordsbip 
It  that  time. 

Says,  that  when  lord  Altbam  left  Proper- 
ane  bis  son  remained  in  the  house  after  him ; 
ind  he  came  to  deponent  to  take  his  leave  of 
lim,  and  told  deponent  that  one  Mr.  Cavenagh, 
L  dancing-master,  was  going  to  put  him  out  to 
loard.  bepouent  being  asked,  bow  old  the 
K>y  was  then,  says  about  ten  years  old,  and 
ibout  two  or  three  years  younger  than  depo- 
lent.  Says,  tliat  Mr.  Annesley ,  a  good  many 
Dontbs  ai\er  his  taking  leave  of  deponent, 
arne  to  him  in  Proper- lane,  and  made  great 
;um plaints  of  the  treatment  he  had  received  in 
ibip -street,  where  he  had  been  put  to  diet  and 
Bdge,  and  said,  tliat  he  had  been  to  Mr.  Cave- 
lagb  who  had  refused  to  receive  him  in  bis 
iwu  bouse,  and  that  if  deponent  would  not  re- 
wive  him  iitto  his  care  he  did  not  know  what 
0  do,  nor  wberf  to  go ;  whereupon  deponent 
dviced  him  to  go  to  his  father  lord  Altbam's 
loose  at  Inchioore ;  to  which  the  boy  replied, 
bat  he  durst  not  gu,  because  of  one  miss  Gre- 
gory, who  was  there  with  bis  father,  for  that 
he  could  never  agree  witli  him,  and  that  she 
ise<]  him  ill  before,  and  that  it  would  be  to  no 
purpose  for  him  to  attempt  going  t|iere. 

Att.  Gen.  My  lord,  I  desire  to  have  the 
eose  of  the  Court  upon  this  part  of  the  evi- 
lenoe :  the  witness  was  going  to  say  what  the 
daintiff  told  him :  so  long  as  this  was  for  oon- 
tection,  I  made  no  objection  to  it;  hut  be  is 
^oing  by  a  side-wind  to  reflect  upon  tbe  credit 
»f  a  person^  who  may  be  produced  in  evidence 
or  the  defendant ;  this  makes  it  material  to  ob- 
ect  to  this  part  of  the  evidence. 

LX.  jB,  tt  may  be  nifUeri»l  to  know  wM 


reason  tbe  boy  gave  for  refusing  to  go  to  my 
lord  Altbam. 

Alt.  Gen,  The  boy's  declaration  cannot  b^ 
(evidence  for  him. 
JL.  C.  JB.  1  shall  confiue  the  witness  to  facts. 

f&ys,  that  when  the  hoj  refused  to  ^  to  bit 
father's,  deponent  invited  him  to  stay  with  him, 
and  brought  him  into  tbe  house  uuknown  to 
his  (the  deponent's)  father,  and  be  staid  with 
deponent  atiout  five  or  six  weeks ;  that  some- 
times he  lay  in  the  same  bed  with  deponent, 
and  sometimes  in  the  hay- toft;  that  the  rea- 
son of  his  putting  Mr.  Annesley  in  the  hay- 
loft, was  lest  deponent's  father  should  discover 
that  he  entertained  any  body  in  tbe  house 
without  his  leave  or  knowledge,  and  be  angry 
with  deponent  for  so  doing.  Says,  that  as  de- 
ponent's father  had  no  family,  when  he  came 
home  early  he  nstd  to  go  to  bed  before  depo-' 
nent,  and  then  deponent  carried  the  boy  to  his 
owb  bed,  as  there  was  no  danger  then  of  his  fa« 
theHs  knowing  that  Mr.  Annesley  was  in  the 
house ;  but  at  other  times  deponent  had  not 
the  same  opportunities,  and  could  not  brin^ 
him  to  bed  unKuown  to  his  father,  and  therefore 
was  obliged  to  conceal  lunH  in  the  hay-loft, 
where  deponent  gave  him  meat  and  drink  un- 
known to  his  father. 

Says,  that  the  intimacy  deponent  had  with 
the  boy  arose  from  his  having  been  lits  play- 
fellow: and  that  it  was  out  of  friendship  to 
him  the  deponent  supported  him.  Being  asked, 
if  he  observed  lord  Altbam  to  Uke  any  care  of 
the  child,  says,  he  did  not  observe  my  lord  tb' 
uke  any  care  of  him  while  he  was  with  depo-* 
nent,  and  believes  his  lordship  did  not  know 
where  he  was.  Being  asked  how  the  boy 
came  to  leave  him,  and  what  became  of  the  boy' 
after  he  had  left  deponent ;  says,  that  the  boy 
grew  tired  of  stay  ing  with  deponent  under  such, 
restraint,  and  said  he  would  go  to  his  father  to 
Inchicore ;  but  deponent  does  not  know  what 
became  of  him  but  by  hearsay. 

Says,  that  the  school  where  the  boy  went, 
was  next  door  to  where  deponent  lived,  and 
that  when  he  first /came  to  Proper-lane  be 
wore  a  scarlet  coat,  and  all  tbe  genteel  boys  of 
the  street  were  bis  play -fellows.  Deponent 
being  desired  to  name  some  of  those  boys, 
mentioned  Watty  Ames,  son  to  captain  Ames  ; 
two  sons  of  one  Robert  Byrn,  a  brewer ;  a  son 
of  one  Reily's  (where  deponent  lodged.)  Says, 
be  did  not  see  Mr.  Annesley  since,  until  his 
return  from  the  West  Indies.  That  when  Mr. 
Annesley  came  first  to  this  kingdom.  Mp 
Richard  Mathews  met  deponent  at  the  Globe- 
coflTee-house,  invited  him  to  dinner  the  next 
day,  and  requested  deponent  to  meet  him  at  tb^ 
Gofiee- house  after  change  time.  That  de- 
ponent accordingly  went  tbe  next  day  and  met 
Mr.  Mathews  at  the  time  and  place  appointed. 
That  Mr.  Msthews  sent  for  a  coach,  and  he 
and  deponent's  father,  and  deponent  went  into 
it :  but  instead  of  their  going  to  Mr.  Matbews'i 
boose,  on  Usher's  Quay,  as  deponent  expect- 
ed, Mr.  Hatthewi  erdmd  the  dbach  to  driv^ 


IIM] 


17  GEORGE  II.    Trial  in  JEfeOmeiU  iHweu  J.  Aunedejf,  esq.  [lin 


to  J^rrif-ttreet,  to  Moore's  tbe  qiotlKcary's, 
irhich  this  depooent  at  6r8t  thoaght  loiiiefrliot 
atraoge,  and  wbeo  the  coach  had  stopped  at 
Mr.  Moore'Oy  Mr.  Matbeirs,  his  fktber,  and 
deponent  went  into  the  house,  and  they  were 
shewn  into  a  dining-room  up  one  pair  of  stairs. 
That  Mr.  M*&ercber  came  into  the  room  and 
saluted  them ;  but  tliat  he  was-  a  stranger  to 
deponent,  depooent  having  never  seen  him  be- 
fore. That  soon  after  three  other  gentlemen 
coming  into  the  room,  Mr.  Mathews  asked  de- 
ponent if  he  knew  anjr  of  their  fiuses ;  where- 
upon deponent  looking  verv  earnestly  and 
ieoarately  at  them  all,  knew  Mr.  Annesley,  and 
said.  That  is  Mr.  Annesley,  whom  I  knew  at 
lord  Altham's  in  Proper-lane,  and  was  formerly 
iny  play-fellow.  Says,  his  image  was  as  fresn 
in  deponent's  memory  as  when  be  last  saw 
bim,  which  was,  when  he  waa  about  ten  ^ears 
old.  Says,  this  was,  as  deponent  believes, 
about  two  or  three  dajs  after  Mr.  Annesley's 
first  landing  in  this  kingdom.  Says,  be  knew 
of  Mr.  Annesley's  beinff  returned  to  Ireland, 
but  that  this  was  the  first  time  he  saw  him 
after  his  return.  That  deponent  had  no  con- 
Tersation  with  his  father  about  him,  and  did  not 
know  beforo  then,  that  he  lodged  in  Jervis- 
street ;  but  says,  that  after  deponent  was  in  the 
coach,  and  tbe  coach  was  directed  to  drive  to 
Jervis*street,  he  had  some  notion  that  they 
were  a  going  to  see  Mr.  Annesley :  for  depo- 
nent had  been  told  by  the  boy  at  the  coffee- 
bouse  the  day  before,  that  Mr.  Mathews  and 
Mr.  Annesley  were  at  the  sign  of  the  Bear  the 
night  before,  (which  was  two  days  before  the 
day  of  deponent's  seeing  him)  and  that  they 
bad  sent  tor  deponent,  but  deponent  happened 
not  to  be  at  the  coffee-house  when  the  messsge 
was  left  there.    Sayb  he  never  saw  the  other 

Eitlenaen  (who  came  into  the  room  with  Mr. 
nesley)  before  that  time.  Says,  he  knew 
Mr.  Annesley's  face  as  perfectly  as  any  face  in 
the  world.  Being  desired  to  Utok  about  him  in 
Conrt  to  see  if  he  knew  him,  then  deponent 
pomted  to  Mr.  James  Annesley  (the  lessor  of 
the  plaintiff)  and  said,  by  Tirtue  of  my  oath  be 
is  the  person  I  knew  at  lord  Aliharo's  in  Pro- 
per-lane, that  was  taken  in  by  me  at  my  fa- 
ther's house,  as  aforesaid,  and  that  I  spoke  to 
at  Mr.  Moore's,  in  Jervia-street,  in  company 
with  Mr.  Mathews. 

[Cross-examined.] 

Says,  that  he  is  34  years  oU  next  January. 
Being  asked  who  lived  with  lord  Altham  to 
Proper-lane,  says,  miss  Gregory  and  her  mo- 
ther, and  some  servants,  and  tbe  boy  who  was 
reputed  lord  AHbam's  son.  Says,  be  was  n- 
puted  bis  lawful  son  by  all  the  neighbours,  and 
went  to  school  to  one  Carty  in  Pktmer-lane. 
That  Carty  taught  Latin  and  to  lead  Eiuzliah  ; 
but  can't  tell  of  what  religum  he  was.^Depo- 
Bent  being  asked  what  religion  he  himself  pro- 
fessed ;  says,  he  is  a  Roman  Catholio.    Says, 


many  of  tbe  neighbours'  children  went  to  school 

toMr.ClaikintheCloyst 

it  was  •  am  onditilitosohMlthMCsrij's, 


sCloysters:  and  adiiiits,4hat 


Jleing  asked,  bow  ollsa  ha  was  in  aiy  )atf$ 
house ;  says,  never  but  onee,  and  that  was  ibe 
time  my  lord  desired  the  ebihl  to  call  defiiuit 
in :  that  they  Were  both  phyiog  at  ■nitki. 
Says,  be  believes  the  chiM  remained  aboattee 
days  in  tbe  house  after  say  lord  left  it;  but  ii 
not  sore  as  to  the  nmnber  of  days.  Ssvs,  ifaot 
was  one  boy  and  maid- servant  leflin  mebtsK 
after  my  lord  left  it.  Being  nsfced,  bowhi^ 
after  taking  his  leave  of  depooeat,  Mr.  Ansn- 
ley  came  back  to  him  in  Propcr^ane;  njs, 
aliout  five  or  six  months;  ana  believes  it  w 
tbe  latter  end  of  the  year  1734.  Tbatdcpt- 
nent  was  then  13  or  14  years  oM.  Ssjf,  k 
beard  that  lady  Altham  was  his  floofber,  uA 
never  beard  he  was  a  bastard  t3!  his  kst  eoon^ 
ever  to  Ireland. 

Mkhitd  Waldront  gent,  one  ckf  the  AitonMi 
of  the  Court  of  Exche^nsr.  i 


Says,  he  thinks  he  has  seen  the  late  M 11* 
tham.  Says,  that  a  young  eentlemaB  (wfat 
went  under  the  title  of  lord  Alttiam's  seo)  w» 
at  school  with  one  Bamaby  Dona,  in  an  aliy 
next  door  to  Warboreogh  cfaorcfa,  (n  Wvfa- 
rough-street,  when  dei^ent  went  to  aebsil 
there.  Is  not  certain  of  die  tinae,  but  beSefvi 
lAie  yonog  gentleman  might  be  then  10  or  11, 
or  at  most  13  years  oM.  Says,  that  drposai 
went  to  Dunn's  for  about  two  years,  and  tint 
tbe  young  gentleman  contnraed  there  aiNHrtT 
mouths  at  school.  Believea  be  lodged  m  Slip- 
street,  but  does  not  know  who  visited  bin. 
Says,  he  was  called  by  the  scholars  yousg  brl 
Altham,  and  particularly  by  Mr.  Cavensglbjlk 
dancing-master's  son.  That  be  rememben  tiK 
school- master  one  day  made  nse  of  tbcK 
words  :  That  if  he  was  a  duke's  son,  let  ihw 
a  lord's  son,  he  would  correct  him.  Ssyi,  ihit 
deponent  used  to  go  with  his  sister  to  Hr. 
Caveoagh's  dancing-school,  and  there  nvMr. 
Annesley;  but  does  not  remember  to  have  tea 
him  any  where  else  after  he  left  Bonn's  icbooL 

[Cross-examined.] 
Beia^  asked,  if  be  had  seen  Mr.  Aoncslcy 
since  his  return  to  this  kingdoiD,  and  bov  te 
came  to  be  introduced  to  him ;  sajfo,  bs  ky 
been  in  company  and  dined  with  htm.  Hat 
he  voluntarily  went  to  bia  lodgings  in  GoJket 
Green,  and  introduced  himself  in  order  ^  » 
him  all  the  justice  in  his  power.  Ssys,  ki 
really  believes  he  is  the  peraoo  bs  west  H 
school  with,  aa  aforesaid ;  but  will  net  swat 
positively  to  his  face  or  fsatores  at  this  diiliBM 
of  time. 

[Hereupon  flie  Lord  Chief  Baron  ssid,  tM 
the  bst  time  he  was  in  Londoo,  as  be  «« 
waHdngin  St  James's  Pttilr,  be  aeodsntsifsit 
with  a  geatleoMn  whose  foes  sr  ftstaKf  ke 
ooaM  not  remember,  vntil  be  was  \iwaM 
thereof,  though  he  formerly  had  ganetoMM 
with  him.] 

Bamah^  Dmn  sworn.  » 

Says,  he  imew  lord  AlthMB.  TbatdMOt 
lo^  a  sohMl  IB  Bl«s*bosr  tSkg  m,  IW0- 


mul  Bickmri  Earl  qfAngfeBea. 
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iK«li-tlreet»  wad  at  Ibat 
7«v«aif  b  (a  4aiiGiQg-BMil( 
er  Jamca  AoDeilcy  ta  dapbnant  aa  htd  iU- 
ham's  too,  ami  put  bim  to  deponent's  scbeol, 
lAySy  Ibat  Gavtoagb  uatd  thaae  worda  to  de- 
loneiil :  At  yoa  regard  me,  take  oaie  of  tbia 
'<»on|f  8[eiitlenaii ;  be  ia  lord  Allbam'a  aoo.  la 
lot  pcMili?e  bow  long  be  was  at  deponent'a 
chool,  bat  belitrea  be  waa  tbere  about  8  or  9 
nonths ;  but  does  not  remember  any  centle- 
a«ui*a  ooming  to  see  bim  tbere.  Said,  tbat 
ord  Altbam  some  time  afterwtfda  said  to  depo- 
MQt ;  Mr.  DaoD,  y  ev  were  raoommended  to  me 
IS  a  sober  eaiefbl  mao  to  inalnict  yoatb  ;  I 
»aTe  tbere^Mpe  sent  my  son  to  yon.;  taiie  care 
»f  htai,  and  yioa  sball  ae  rewavdei. 

Says,  tbat  be  received  a  letter  m  tba  oountrj 
foiD  Mr.  Micbael  Wablron,  expressing  that  lie 
sronid  be  glad  to  see  deponent  at  hia  iatber's 
A  Dublin,  about  some  partictttar  bosinesa,  bat 
Lbe  letter  did  not  mention  wbat  tbe  busincaa 
was;  tbat  deponent  tbeffcapan  came  to  Dablin, 
aod  went  to  Mr.  WaUsan's  fiUber,  pnrsnant  to 
the  directiana  of  tbo  letter,  bat  Mr.  Waldnm 
Bot  being  tbeie,  deponent  was  direoled  to  go  to 
Mr.  Waldron's  own  lodgings^  wbicb  deponent 
Bcoordiagly  did,  and  tbere  met  Mr.  Waldron  in 
the  momiosn  tbat  after  ba? ing  saluted  eacb 
otfaer,  Mr.  Wakbron  expiessed  tbat  be  was  gbul 
to  see  deponent,  and  asked  deponent,  if  be  re* 
nembered  ford  Altbam's  son,  who  w«nt  to 
aeliool  to  deponent ;  deponent  said  Be  did  re- 
member bim,  and  toM  Mr.  Waldron,  tbat  be 
went  to  depooent'a  school  at  tbe  same  time : 
Yea,  replied  Mr.  Waldron,  I  did  go  afoog  with 
him  to  yoor  school.  That  then  Mr.  WaMron 
dreaaed  bimaelf  and  brought  deponent  akiog 
with  bim  to  College  Green,'  where  they  went 
into  an  bouse,  and  were  shewed  a  room,  aod 
naked  to  bredilast.  Saya,  tbat  tbe  moment 
deponent  saw  Mr.  Anncsley  come  into  the 
room,  he  knew  bim,  andadranced  to  bim,  and 
kissed  him.  Says,  be  bad  observed  a  little  cast 
in  bis  eyes  whoa  be  waa  a  boy,  and  tbe  remem- 
brance of  tbat  made  bim  know  him,  and  depo- 
nent remembered  likewiae  bis  featores,  and 
knew  bim  as  well  aa  any  man  living ;  and  says, 
by  virtue  of  liis  oath,  if  be  was  a  dyinff  man, 
be  couki  safely  swear  be  knew  bim  to  be  tbe 
samepemn. 

[Cross-examined.] 

Saya,  ibat  deponent  initrocted  loid  Kings- 
land  and  hia  brother,  at  lady  Kingsbrnd's  booae 
in  QuecB-atrect,  Ibr  aboot  5  or  6  yenra  ;  tbat 
Mr.  Annesley  came  to  depoaent's  school  some- 
time in  July  1794,  and  oepeoent  is  sure  of  tbe 
year  because  de|KMient  got  a  note  firom  tody 
ILingslaBd's  receiver  dated  91st  of  September, 
17S4»  which  deponent  baa  kept  ever  aince  (do* 
ponent  drew  the  mme  out  of  hia  pocket  to  ahew 
a)  and  Mr.  Aaaealey  waaaft  aekool  with  drpo« 
nent  some  time  before  the  date  of  tbat  oste. 
Says,  tbat  Mr.  Cavenagh  afterwarda  toM  depo- 
nent  tbat  i2y  lord  bad  not  mon^  (oa  depo- 
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BeiagaskaA  wkete  Mr.  Annesley  Mged  wbea 
bewenitoeeheoltodenooeni;  says,  be  fodged 
ia  Sbif»-slrset;  for  tiiat  upon  bia  afaaenting 
biosself  from  the  school,  deponent  enquired, 
and  beiBf  iafiNrmed  tbat  be  lodged  in  Ship* 


lodged  in  Ship* 
street*  went  to  look  Ibr  bim,  and  tound  bim  at 
hia  MgiBfa  there ;  and  deponent  told  bim 
then,  that  if  be  waa  even  tbe  lord  Anglesea,. 
and  Mder  deponent's  care,  be  wonld  puniah 
bka  foff  abaentmg  ftom  bis  school. 

Being  aaked  wbat  be  tanght  Mr.  Annesley  ; 
ssva,  be  cannot  at  tbw  distence  of  time  tell, 
wketber  be  taught  bim  Latm,  ner  wbat  boob 
be  ready  but  believea  be  taught  bim  to  read  and 
write.  Says,  be  found  tbat  the  child  bad  been 
at  aaolber  school' before  he  came  to  him ;  can- 
not tell  bow  ohi  be  waa  then,  but  says  be  ap«^ 
pesrsd  to  be  9, 10  er  11  years  oM.  Being  ash* 
ed  if  the  cbiki  waa  attended  with  any  servant ; 
aaya,  that  sometimes  a  servant  ctod  with  a  bloa 
doth  came  akmg  with  bim,  but  not  always. 

Thomai  Byrne  being  ordered  by  tbe  Court 
to  be  called  sgsin. 

Saya,  that  be  believea  it  waa  in  tbe  begmame 
of  summer,  17^4,  tbat  my  ford  Altbam  left 
Proper-bme.  Being  aaked,  if  be  could  recol« 
lect  bow  the  bey  empfoyed  himself  while  ba 
stayed  with  deponent  in  Proner-lane,  orif  Jia 
then  went  to  school ;  says,  tnat  be  did  not  go 
to  school  then,  that  he  was  aboot  tbe  door,  and 
sometimes  by  concealed  in  tbe  bouae,  and  be- 
I  lievea  be  fodged  with  deponent  about  Cbrist- 
maa  time.  Says,  tbat  when  be  first  came  to- 
take  bis  leave  of  depooeat,  be  told  depooent  ba 
waa  going  to  board  in  Ship-street,  and  depo- 
nent remembers  be  meatianed  the  name  of 
Cavenagh. 

Fatrkk  Plunket,  brewer,  sworn. 

Says,  tbat  deponent  knew  ford  Altbam  in 


tbe  year  17S3,  to  the  beat  of  deponent's  i 
brance,  aod  that  hw  lordship  lived  in  Proper- 
lane,  next  door  to  deponent's  lather,  sad  de* 
ponent  used  often  to  go  a  boating  with  him, 
ma  lordship  then  keepuig  a  pack  of  bounda« 
and  by  that  means  deponent  beeanse  iatimulefy 
acquainted  with  him ;  and  says,  that  be  often 
dnuik  with  his  fordsbip.  That  ha  aaw  a  child 
at  my  fold's  bouse^  who  was  called  my  lord's 
ssn,  and  whoae  name  was  Jaatea  Annesley, 
and  depsaent  saw  my  lord  frequently  apeak  to 
hint.  Says,  tbat  Mim  Gregory  ofltea  used  to 
oamflaia  to  my  ford  of  the  chikt,  and  deponent 
twice  or  thrice  mtereeded  aad  got  a  pardon  for 
bba.  Tbat  tbe  fauha  tbe  boy  was  cbMO^ 
with,  waa  either  telling  tiea,  or  belag  nMssmg 
from  aehool— beard  Miss  Gregory  call  bins 
JemBoy,  aad  the  servanto  call  bim  my  ford'a 
son ;  and  says,  he  waa  trsated  by  every  body  > 
aalerdAMiaai'aebikl.  Deponent  baviiig  saidf 
he  interstdcd  for  the  child  wbea  Mauf  Grsgevir 
ooonlatned  of  bim,  deponent  waa  dcshad  to  tsll 
in  uimt  worda  bespoke  to  my  ford ;  saya,  tbat 
tetbabeatof  bfo  remembianoa  it  waa  ia  words 
tetbiaeflfeet;  I  bepe,myford,yoawiHpardea 
'  ke  win  Barer  da  it  ifr>i". 
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Sa^,  that  depanent  onderstood  Miis  Qtegory 
hated  the  boy  ;  that  she  was  mistrefls  of  the' 
house,  and^tbal  whatever  she  commanded  wae 
done.  Hays,  that  one  of  the  times  my  lord  and 
Miss  Gret^ory  were  in  such  a  passion  that  they 
were^oini^io  beat  the  child.  Says,  it  was  the 
general  reputation  of  the  country  that  he  was 
lord  Althum's  legitimate  son,  and  deponent 
■never  heard  any  suspicion  to  the  contrary  until 
admiral  Vernon  had  sent  Mr.  Annesley  from 
the  fleet  to  London  i  Being  asked  how  he 
knew  that  admiral  Vernon  had  sent  him  to 
England;  says,  that  lady  Anglesea' sent  for 
deponent  about  Mav  last  was  twelvemonth,  and 
•sked  deponent  if  be  knew  lord  Altham,  or  a 
bastard  sen  of  his ;  to  which  deponent  answer- 
ed, that  he  knew  a  pretty  little  hoy,  that  was 
in  the  bouse  with  lord  Altham,  who  was  re- 
puted to  be  his  son,  but  not  a  bastard :  lady 
Anfr\eaetL  replied,  He  is  a  bastard  son  of  my 
unfortunate  lord,  and  added,  that  it  was  admiral 
Vernon  sent  him  home  to  England.  Depo- 
nent was  asked,  when  he  first  saw  Mr.  Annes- 
nesley  afler  his  first  coming  to  this  kingdom  ; 
pays,*  he  never  mw  him  since  April  1733  or 
1724,  till  last  October  was  twelvemonth,  when 
deponentsaw  hiihin  a  house  near  Mary  Church. 
That  shortly  after  Mr.  Annesley  came  first  to 
the  kingdom,  deponent  met  one  Cook  a  linen- 
draper,  who  asked  deponent  bow  long  he  lived 
in  Proper-lane;  to  which  deponent  made 
answer,  that  he  lived  there  about  S6  years; 
Mr.  Cook  thereupon  asked  deponent  if  he  knew- 
lord  Altham  when  he  lived  there;  deponent 
said,  he  did :  Then  said  Cook,  it  is  reported 
that  a  son  of  his  is  come  over  here  to  claim  the 
Anglesea  estate.  I  believe,,  said  deponent,  it 
is  James  Annesley  ;  yes,  that  is  his  name,  re- 
plied Cook,  or  to  that  purpose :  I  know  him 
perfectly  well,  said  deponent,  he  Went  to 
aehoel  to  one  Carty*s  in  Proper-lane,  and 
though  it  mi^bt  be  somewhat  difficult  to  know 
him  at  this  distance  of  time,  yet  upon  recollec- 
tion, I  have  a  perfect  idea  of  his  face  and  fea- 
tures, and  will  hold  a  dozen  of  wine  I  should 
Iqiowhim  from  a  hundred,  unless  he  is  greatly 
altered ;  says,  he  did  not  know  a  word  of  Mr. 
Annesley  *s  being  in  the  kiugdonfi,  till  Mr. 
Cook  hid  told  him  of  it ;  says,  Mr.  Cook 
mentioned  that  hewasgoing^to  his  lodgings  to 
aiBe  him,  and  deponent  having  a  desire  to  see 
him,  offered  to  go  along  with  Mr.  Cook ;  says, 
they  went  to  Mr.  Annesley's  lodgings,  and 
that  candles  were  just  lighted ;  says,  they 
were  received  at  the  parlour  door,  and  intro- 
dneed  into  the  room;  that  there  were  several 
gentlemen  there,  but  nobody  spoke  to  depo- 
nent; that  deponent  looking  round,  immedi- 
ately knew  Mr.  Annesley,  and  went  up  to  him, 
•aluted  him,  took  him  liy  the  hand,  and  said, 
Mr.  Annesley,  you  are  welcome  to  the  king- 
dom, I  am  glad  to  see  you.  Says,  that  depo- 
nent took  notice  of  his  looks  ;  and  that  the  me- 
lancholy manner  in  which  deponent  saw  him 
when  he  interceded  for  him  with  lord  Altham 
in  Proper-lane,  as  aforesaid,  had  made  so  strong 
an  imprestton  on  deponent,  that  be  coold  not 


hilt  redkemher  him  ;  and  says,*  that  bii  rm 
and  faee  are  very  familiar  to  him,  aad  thtt  it- 
ponent  Is  positively  sure  lie.kiMma  him.  Bdi^ 
desired  in  Court  to  point  out  the  penoo  bi 
meant,  he  aeeordingly  pointed  to  Mr.  AsBder, 
and  said,  he  was  the  same  porson  who  west  ts 
school  to  Mr.  Carty 's  when  he  taught  io  de- 
ponent's father's  yard,  and  who  lived  with  M 
Altham  at  his  house  in  Ph^per-lane,  asd  im 
reputed  his  son. 

[Cross-examined.] 

Defendant's  counsel  said  to  deponent.  Too 
say,  yon  took  notice  of  bis  eyes  from  the  dm- 
landioly  manner  you  saw  biii^  in,  and  thtt  tliB 
made  you  remember  him  ;  wiaa  be  in  the  same 
melancholy  manner  when  ^oa  first  saw  bin  at 
his  lodgings,  since  his  coming  over  ?  Says,  be 
was  not  in  a  melancholy  manner  then,  but  yes 
his  face  was  familiar  to  ae|MMieiit,  by  depoDesi's 
having  taken  |)articular  notioe  of  it  on  aocoa&t  of 
the  concern  he  expressed  when  deponent  islir* 
ceded  tor  him.  Says,  that  when  the  boy  west 
to  school  in  Proper-  lane,  deponent  was  about  ti 
or  83  years  old  ;  says,  be  nev«r  beard  my  loH 
say  he  was  his  son,  but  that  be  was  geQeraliy 
reputed  to  he  so;  says,  lord  Altham  Icn  Proper- 
lane  about  the  beginning  of  May,  17S4,  aoJ 
went  to  Inchieore;  that  deponent  west  t» 
Fmnce  about  the  97th  of  Hay,  just  after  lord 
Altham  left  Proper*  lane,  and  returned  to  D<ib- 
lin  in  Aug&st ;  says,  he  never  enquired  forth 
child  alter  his  return  from  France.  Baa; 
asked  if  he  knew  Thomas  Bym  who  lifed  io 
Proper- lane;  says,  he  did:  Being  asked  wberc 
Thomas  Bym  lived  when  his  father  was  io  the 
country ;  says,  he  lodged  at  ooe  Beily't  ia 
Proper^lane:  being  asked,  if  be  thoui^bt  be 
should  have  knowu  Mr.  Annesley  if  be  ba4 
met  him  accidejutally ;  says,  he  believei  be 
should. 

Amoi  Bush,  esq.  sworn. 

Says,  he  remembers  when  he  was  io  tbeeoN 
lege  of  Dublin,  he  knew  a  little  boy  about  10 
or  11  years  old,  who  g[ot  his  snbsbtenee  at  tbe 
college  by  running  of  errands ;  that  be  v» 
called  James  Annesley,- and  deponent  was  told 
he  gave  himself  out  to  be  lord  Altbam'tsoD; 
says,  that  he  tiM>k  him  into  his  service  tod 
maintained  and  clothed  him,  and  peid  for  bis 
lodging,  and  intended  to  take  him  Io  tbe  cottn- 
try;  hut  that  upon  the  boy's  assuring  htm  be 
was  lord  and  laay  Altham's  son,  and  oftes  Id- 
ling him  so,  and  adhering  very  particofau'lj  li- 
ways  to  the  same  story,  deponent  wrote  to  tbe 
country  to  his  gprandtather,  aoonaintiog  bioii 
tbathehad  taken  a  little  boy  to  be  his scntftt 
who  aaid  that  he  was  lord  and  lady  AMhsm't 
son ;  whereupon  bis  grandfather,  ia  anwer  to 
his  said  letter,  wrote,  that  no  such  persoa  wu 
a  fit  servant  for  deponent,  and  directed  dcposcat 
to  discbarge  htm;  whereupon  depoocoto^ 
cordingly  discharged  him. '  Being  asked  if  be 
should  have  known  that  same  person  if  be  bad 
met  him  accidentally ;  says,  be  tfaioltf  ^ 
should  bsTa  known  himi  mtvi^g  ■ostnogtt 
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lea  of  bis  ftce,  that  he  believed  be.oonid  have 
linted  it,  if  he  bad  been  a  limner  i  says,  he 
as  applied  to,  to  go  to  Mr.  Anneslejf 's  lod^* 
gs,  and  that  be  r^ceif  ed  a  message  from  Mr. 
nneslev  that  he  would  wait  on  deponeatt  but 
lat  be  had  a  severe  cold,  and  that  be  had  been 
search  of  deponeot  for  several  days ;  that 
poo  hearing  of  this  message,  deponent  belie?ed 
im  to  be  the  same  person  who  was  at  the  coU 
ge  ;  that  deponent  went  last  night  to  Mr. 
noeslev's  lodgings,  and  saw  him  among  se- 
sral  other  gentleroen,  and  knew  him  at  first 
ght,  and  said  to  him.  Sir,  I  recollect  your 
,ce :  and  Mr.  Annesley  said,  I  recollect  ypnr*Sy 
id  will  ever  remember  it ;  and  deponent  says, 
e  never  saw  him  since  he  was  in  the  college 
II  last  night.  Deponent  was  desired  to  view 
im  in  court,  whether  he  was  the  same  person 
lat  was  at  the  college ;  accordingly  deponent 
iewed  him,  and  swore  he  was  the  same  person 
hom  he  took  into  his  service  as  aforesaid 
bcQ  he  was  in  the  college. 

[Cross-examined.] 

Being  asked,  whether  it  was  generally  be* 
eved  or  thought  that .  the  boy  was  lord  Al- 
lam's  son :  says,  that  some  thought  by  his 
idigeot  circumstances  that  be  was  not,  bat 
ihers  believed  he  was ;  that  the  boy  said,  it 
'as  by  the  means  of  a  mistress  his  father  kept, 
lat  be  was  turned  away  ;  that  deponent  often 
sked  the  boy  whether  he  was  lord*  Altfaam'a 
>n ;  and  that  he  always  insisted  be  was ;  re- 
lemhers  deponent  once  spoke  to  him  thus : 
^ou  little  rogue,  you  often  say  you  are  lord 
iltbam's  son  ;  now  tell  me  truth,  are  you  so, 
r  are  you  not  ?  To  which  the  boy  answered, 
ndeed,  indeed,  I  am  my  lord  and  lady  Altham's 
on  ;  and.  always  agreed  in  the  same  story, 
king  askei^  whether  deponent  would  have 
iken  him  as  a  servant,  if  he  had  believed  him 
>  be  lord  Altham's  son  ;  says,  he  should  have 
hose,' in  his  way  of  thinking,  to  take  him  as  a 
ervant,  to  preserve  him  from  penury,  thoogh 
eponent  had  reallv  known  him  to  be  my  lord's 
yn.  Being  asked,  if  he  knew  where  my  lord 
▼ed  ;  says,  be  did  not  know  where  he  lived, 
(eiog  asked,  if  he  did  not  know  it  was  an  impro* 
er  thing  for  a  gentleman  to  take  a  lord-s  son 
>r  a  servant ;  savs,  if  be  had  luderstood  cere- 
lony  then  as  well  as  he  dues  now,  perhaps  be 
light  have  thought  it  improper  to  liave  taken 
im  as  a  servant.  Being  asked  bow  long  be  knew 
im  ;  says,  above  a  month ;  that  when  depo- 
ent  first  knew  bim,  he  had  neither  shoes  nor 
lockings ;  that  he  was  a  little  scull  that  used 
9  go  of  errands.  Being  asked,  bow  long  ago 
I  it  since  he  was  in  Sie  college ;  says,  be 
ihcies  he  went  first  to  the  college  about  the 
ear  1729  or  1723 ;  does  not  particularly  recol- 
?ct  the  period  of  time  of  his  going  there  first, 
at  believes  he  was  in  the  college  seven  years. 

Dominkk  Farrell  %worn. 

Says,  he  knew  the  late  lord  Aliliam  for  many 
rears,  and  had  some  discourse  with  him  about 
^.son  ef.hisi  but  never  witk  Mias  Gregory ; 


that  be  knew  the  attn  at  Dunmune,  and  wa» 
well  acquainted  with  him  when  he  was  in  dis« 
grace  with  hia  iiither,  for  he  used  to  come  Uk 
visit  deponent,  and  deponent  often  relieved  and 
supported  bim,  and  recommended  him  after- 
wanis  to  one  Purcell  a  butcher,  because  depo* 
nent'a  wife  grudged  the  child's  being  in  the 
boose,  and  kept  at  deponent's  ezpence,  who  waa 
a  sufferer  by  his  father  56/.  tbat  finding  the- 
cbild  was  abandoned  and  neglected,  deponent 
went  to  my  k>rd  to  Inchicore,  and  appUed  t» 
him,  and  told  him  the  stendialous  and  cruel 
way  his' son  was  in,  and  bq^ed  bis  lordship  not 
to  let  the  poor  child  continue  as  a  vagabond 
about  the  streets;  tbat  my  lord  said,  be  was  in 
low  circumstances,  and  could  not  pay  for  iiia 
board,  nor  could  be  take  him  into  bis  ovrii 
house  because  of  miss  Gregory,  for  be  should 
have  DO  peace  if  be  offer^  to  do  it ;  hot  my 
lord  desired  deponent  to  support  liim,  and  he 
would  not  only  pay  deponent  the  money 
he  owed  him,  but  thankfully  repay  what  de- 
ponent should  supply  his  son  with,  whenever 
It  was  in  his  power.  Says,  be  went  to  Dun- 
roaine  when  the  child  was  about  two  years  old, 
and  deponent  bad  bim  in  his  arms ;  that  he 
took  him  out  of  my  lady's  arms,  who  was  hug- 
ging and  kissing  him ;  says,  he  lay  there  one 
uif^bt ;  aaya,  be  saw  the  child  afterwards  at 
Kmnay  in  the  count  v  of  Kildare,  which  is  near 
the  river  liffey,  and  is  positive  that  it  was  the 
same  boy  whom  he  had  before  seen  at  Dun- 
maine ;  deponent  saw  him  afterwards  at  lord 
Altharo's  booaeon  Stephen's  Green  in  this  city» 
and  deponent  knew  bim  afterwards,  when  he 
went  to  school  to  one  Cartas  in  Proper-laney 
where  my  lord  lived  at  tbat  time.  Being  ask- 
ed, what  became  of  the  child  after  the  discourse 
deponent  had  with  my  lord  at  Inchicore ;  saya,' 
deponent  kept  the  boy  for  about  a  month  or 
two,  but  deponent's  wife  not  being  well  pleased 
with  this,  oeponent  grew  a  little  cool  to  the 
boy,  who  thereupon  went  away  from  depa** 
neat's  house ;  that  deponent  met  bim,  and  gava 
bim  a  little  money,  and  about  three  weeks  after 
that  deponent  saw  him  in  Sroithfield  all  in  rags 
and  tatters  riding  a  horse ;  that  deponent  at  tjie 
same  time  seeing  one  Mr.  Purcell  a  butcher, 
with  whom  deponent  was  very  well  acquainted, 
and  whom  he  anew  to  be  a  very  bumane,  cha- 
ritable man,  and  in  good  circumstances,  and  (o 
have  but  one  child  of  his  own,  deponent  took 
that  opportunity  of  making  the  poor  boy  knowo^ 
to  bim  ;  tbat  having  directed  Mr.  Purcell  to. 
look  upon  the  boy  as  he  was  riding  the  horse» 
deponent  said  to  Purcell,  Could  you  believe 
that  tbat  boy  is  the  only  son  and  heir  of  a  peer«. 
who  one  day  or  other  will  probably  have  a  large 
estate?  To  which  Purcell  answered,  Suretbat'e 
impossible.  And  thereupon  deponent  replied,  I. 
affirm  to  you  be  is ;  and  if  you  will  take  bim 
home,  Mr.  Purcell,  and  succour  him,  he  will 
be  no  improper  companion  for  your  son,  and 
may  live,  by  God's^  provideqpe,  to  be  a  support 
to  you  and  your  family.  Then  deponent  de- 
sired Mr.  Purcell  to  ask  the  boy  a  few  qnes« 
tions,  vvbile  deponent  would  stand  aloof,  tbat 
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he  miffht  be  sirtMed  defWMBt  iMid  toll!  htn  tto- 
thiag tat  wiMt  was  true;  tliet  PiiroeH be? log 
Mked  tbe  boy  Mvenl  qiieftieiie,  and  btmg 
Mlisfted  of  tb«  tnitb^of  what  depoaent  had  told 
him,  beckoned  lo  depooeot  to  oome  to  tbeoD, 
which  depooeot  did,  aod  obaemog  the  bov  lo 
he  eonewliat  melaacholy,  depooeot  said  to 
fatal,  iemmj,  why  doo't  you  speak  to  moy  what 
hare  i  dooe  to  you  f  And  depooeot  made  the 
hoy  giro  away  the  hone  he  was  ridiog  opoo, 
ood  tbeo  Porcell  said  to  him,  tbatif  he  would 
be  a  good  bov,  and  be  advised,  he  should  Jive 
with  oifD  andhb  wife,  aod  be  treated  aa  their 
owo  child.  Says,  that  Paroell  look  the  bov  aod 
depooeot  to  his  boose,  and  Pureell's  wife  being 
iof  oroied  by  them  who  the  boy  was,  got  some 
warn  water,  washed  aod  coomed  him,  aod  put 
him  00  a  dean  ahirt  of  her  son's,  and  told  him, 
that  while  she  had  bread,  he  should  not  want ; 
says,  the  boy  waa  put  to  bed  to  Pureell's  son ; 
Bays,  be  bas  heard  that  Pureell's  wife  Is  lately 
dead ;  says,  lord  Altham  was  at  tbat  time  io 
low  cirenmstaocest  aod  owed  depooeot's  bro- 
ther-m  hiw  fUiOL ;  that  my  lord'sootpayiogdid 
not  arise  from  want  of  principle,  but  ability. 
Beinff  asked,  if  the  boy  was  at  Porcell's  duriog 
tbe  lifetime  of  loid  Altham  ;  says,  he  was,  aod 
that  deponent  saw  him  then  very  often.  Be« 
log  asked  where  the  boy  went  fipom  Puroell's ; 
says,  he  heard  he  went  to  live  with  Mr.  Tirh 
at  tbe  Hay-maihet  Beiog  asked  wheo  he 
last  saw  the  boy  he  had  beeo  speakiog  of;  says, 
last  Saturday,  at  his  lodgiogs  io  Coltege- 
greco;  aod  tbat  depooeot  did  oot  see  him  be- 


ffreco;  aotf  tbat  depooeot 
^re  that  day,  siooe  he  saw  him  at  PuroeH's ; 
l)iat  depooeot  lives  io  Cork,  wheo  at  home ; 
that  UDOO  heariog  of  Mr.  Aooesley,  depooeot 
had  the  corioeity  to  see  him,  io  order  to  be 
sore  if  he  was  the  youth  he  had  forroerlv  seeo, 
that  tbereopoo  depooeot  weot  to  his  lo<^iogs, 
and  immedialelT  koew  him  to  he  the  same  per- 
Boo  whom  he  koew  whso  a  child,  and  said, 
there  he  is  (pomtiog  to  Mr.  Aooesley  in  Court) 
I  am  positive  (hat  is  the  man. 

[Cross*  examined.] 

Being  asked  what  affair  it  was  occasioned 
his  going  to  DoooMioe;  soys,  he  weot  for 
OMoey  that  was  owing  to  him  lor  Isce,  head- 
dtesses,  handkerchiefs,  slobkioffS,  aod  other 
thio0s  he  formerly  dealt  in,  which  my  lord  bad 
hougbt  of  depooeot.  Being  asked,  what  bu- 
sioess  depooeot's  brother  in- law  foltowed ;  says, 
he  kept  ao  ioo  near  Smitbfield.  Being  asked, 
in  what  year,  and  what  time  of  the  year  de- 
ysoeot  weot  to  Duamaioe ;  says,  that  about 
April  1717,  or  17 18,  deponent  went  to  the 
imoes  at  tbe  Curragh*  of  Kildare,  and  from 
Iheoee  went  to  Duomaine.  Being  asked,  if 
he  aaw  the  lad^ '  Altham  ibere ;  sa^'s  be  saw 
her  at  Dunmaine,  or  at  least  saw  a  lady  there 
who  passed  for  lady  Altham.  Being  asked, 
what  sort  of  woman  she  was ;  says,  she  was 
pietty  tall,  and  round  faced,  and  that  she  was 

*  It  is  the  place  where  the  king's  plate'  is 
no  for  yearly. 


IObb  a  woowb  ef  quality;  s^fi,  b 
never  was  at  DaooMineofter  that  tfaoe,  wla 
he  saw  the  ehUd.  Benig  osked,  if  ha  cw 
heard  the  naase  ef  the  nofsei  or  ef  lean  Lifts, 
or  that  the  loid  and  lady  were  aeparttri; 
ssys,  he  never  did  hesr  the  name  sf  the 
oorse,  or  of  Jooo  Laffui,  hot  hesrd  sf  the 
separatMo,  and  that  my  toid  ond  hidy  psrtei 
sooo  after  depooeot  was  at  Donnnioe ;  nji, 
he  weot  often  to  see  my  bird  wheo  he  lived 
at  &inoa,  and  after  depoociit*d  reton  fnm 
Enji^laod  where  be  had  been  for  sooMtiBe. 
Bemg  asked  if  he  weot  to  Boglood  io  ifriB; 
irir  ;  says,  he  caooot  tell  whether  ha  mat 
to  Eoglaod  the  aanae  year  be  waa  at  Dsi- 
maioe ;  says,  he  waa  severol  times  at  Kis- 
oa,  his  bosioess  ofteo  colliog  him  tfaidKr; 
says,  the  child  was  five  or  six  ^ears  oU  wba 
depooeot  was  at  Kinoa.  Beiog  asked  Wv 
looff  it  was  betweeo  depooeot's  oeeiog  tbe  cbtU 
at  Doomaioe  aod  at  Kiona ;  aaya,  be  im 
ootthinkit  was  three  years;  aays,tbeeliM 
was  then  io  a  oeat  and  breeches,  and  had  a  toltr, 
and  remembers  the  totor  called  him  to  le- 
hearae  bis  Icasoo  beibre  depooeot;  savs,  Iho 
wheo  depooeot  was  m  Doomaino  Che  cfald  «« 
m  petticoats,  aod  bad  a  aervmiC  to  lead  Uji; 
saya,  he  eaw  the  chiM  afterwords  m  Steptei^ 
Oreeo  where  lord  Althom  lived  before  he  wot 
to  Proper-hme;  rsmembers  toy  kinl's  liviif 
io  Phiper-huM,  hot  cao*t  say  how  leas  be 
lived  there;  aays,  his  hndship  reoMved  mo 
thence  to  locbicore;  says,  the  child  was  absit 
1 1  years  ok}  wheo  he  was  at  ParoelPs,  sad  lud 
the  amall-pox  whilst  he  osotinoed  io  that  h- 
mily.  Bemg  asked  where  depooeot  reowret 
lo  when  he  left  Doblio;  saya,  he  weot  to  Cert 
Beiog  aaked  what  time  the  deU  whkh  wm 
owiog  to  depooeot  waa  oootroded ;  mjs,  it 
was  after  the  vear  1715,  hot  that  his  pspcn 
books  beiog  left  in  the  haoda  of  aootbsr,  as4 
aod  oot  io  deponent's  power,  he  cannot  be  w 
particular  as  to  the  time  as  otherwise  bea^bt 
nave  beeo. 

John  Purcell  sworn. 

Says,  he  is  by  trade  o  batcher.  Bdig 
asked  if  he  ever  koew  a  boy  colled  James  in- 
oeriey ;  ssys,  he  did.  Baog  deshed  le  gife 
ao  accooot  to  die  Cooit  aod  the  joiy  hov  be 
became  acqoaioted  with  him  ;  aaya,  dcpoaoit 
happened  to  go  to  Smithfield  oo  a  Wedocohf 
night  about  seveo  o'clock  io  the  eveaia^i 
where  be  met  Mr.  Dominick  Farrell,  as  se- 
qoaiotanceof  hia,  who  shewed  him  s  littk 
boy  ridiog  on  a  horse,  in  a  poor  and  mm 
condition ;  and  said  to  deponent,  Puredl,  ii 
not  this  a  melancholy  sight  to  see  a  noMesiafl^ 
child  in  that  condition  ?  That  thereupon  depo- 
nent asked  Mr.C^arrell  who  tbe  cbikTs  Mia 
was ;  aod  Mr.  Farrell  told  depooeot,  it  wn 
my  lord  Altham.  That  deponeot  beiag  m- 
prised  at  thia  aoooont,  aaked  Mr.  Farreit  eM 
the  meaning  was  of  his  father's  sufferiB^bim 
to  go  in  that  condition  f  That  the  boy  mtA 
certainly  have  been  guilty  of  sohm  ^nj  M 
tricka  to  indtiee  his  niher  to  neglect  hiai  * 
\ 
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lis  manoer.  That  Mr.  Farrell  told  depo- 
eat,  it  was  not  owing  to  aoy  tkult  of  the  boy's. 
Lit  to  the  influence  of  a  mistress  whom  my 
ird  was  doatingly  fond  of,  and  who  had  taken 
Q  antipathy  to  the  boy,  and  Mr.  Farrell  re- 
3 m mended  biro  to  deponent  as  an  object  of 
ity.  That  thereupon  deponent  called  the 
oy,  and  told  him  that  if  he  would  promise  to 
e  a  good  boy,  deponent  would  take  him  under 
is  care,  and  that  be  should  never  want  while 
cponent  had  it.  That  on  hearing  this,  the  boy 
nccled  down  and  thanked  deponent  in  the 
lost  earnest  manner.  That  then  deponent 
>uk  hiio  home  to  bis  own  house,  and  intro- 
uccd  him  to  his  wife,  telling  her,  he  had 
rought  her  a  nresent,  and  desiring  her  to  take 
are  of  the  child,  who  might  one  day  or  other 
ve  to  make  her  amends  for  relieving  him. 
.Imt  deponent's  wi^e  asked  deponent  who  he 
ras  ;  and  deponent  told  her.  That  immedi- 
tely  she  fetched  a  pot  of  water,  and  some  soap 
nd  Li-an  and  washed  the  child  ;  and  put  him 
n  a  clean  shut  of  deponent's  son's,  and  grew 
ery  fond  of  him.  Says,  most  people  used  to 
all  the  boy  m/lord.  That  in  some  time  after 
[ie  lad  took  the  small -pox,  and  all  proper 
are  was  taken  of  him  in  deponent's  nouse. 
That  ader  the  child  was  recovered  of  the 
mall-pox,  a  gentleman,  (who  was  then  called 
lichard  Annesley,  and  is  the  now  defendant, 
tie  earl  of  Anslesea)  came  to  deponent's 
toiise,  and  asked  if  one  Purcell  did  not  live 
here ;  and  said,  he  supposed  they  sold  li- 
[uors  ;  that  tlie  gentleman  had  a  gun  in  his 
land,  and  sat  down,  and  having  called  for  a 
>ut  of  beer,  asked  deponent,  if  be  bad  a  boy 
a  his  house,  called  James  Annesley?  To 
^hich  deponent  answered,  that  there  was  such 

boy  in  the  house,  and  called  bis  wife,  and 
old  her  a  gentleman  wanted  to  see  the  boy. 
(ays,  the  child  was  sittiog  at  the  fireside,  and 
mmediately  saw  Mr.  Richard  Annesley;  though 
\e  could  not  see  the  child  by  reason  of  tiie 
ituation  whereiiv  he  sat.  Says,  the  child 
remblrd  and  cried,  and  was  greatly  affrighted, 
aying,  that  is  my  uncle  Dick.  Says,  that 
vhen  the  child  was  shewn  to  the  defendant, 
ie  said.  So,  Jemmy,  how  do  ye  do  ?  That  the 
;hiid  made  his  bow,  and  replied,  Thank  God, 
ery  well.  That  the  defendant  then  said, 
)oa't  you  know  me  ?  Yes,  said  the  child,  you 
ire  my  uncle  Annesley.  That  thereupon  the 
efendant  told  deponent  that  the  child  was  the 
on  of  lord  Altham  who  lived  at  Inchicore.  To 
rhich  deponent  replied,  1  wish,  Sir,  you  would 
peak  to  his  father,  to  da  something  for  him. 
leing  asked,  if  he  is  sure  Mr.  Richard  An* 
iei»Iey  told  deponent  that  the  child  was  lord 
Utham's  son ;  says,  be  is  sure  he  did,  and 
bathe  mentioned  that  the  child's  father  was 
hen  alive.  Being  asked  if  deponent  uoder- 
tood  that  he  meant  that  the  child  was  lord 
Vltham's  b^tard ;  says,  be  did  not  That  tl^e 
:bild  called  him  uncle,  and  begged  of  him  to 
»peak  to  bis  father  to  send  deponent  something 
hat  wa^  handsome  for  his  kindness  to  him. 
f  iiat  thereupon  depuaent  told  Mr,  Hiobard 
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Annesley,  be  desired  no  gratuity,  bat  wished 
the  chiid's  father  would  take  him  into  his  own 
care.  Being  desired  to  repeat  what  Richard 
Annesley  said  to  tlie  child  when  he  came  in  ; 
says,  he  called  him  Jemmy,  and  asked  him 
how  be  did  ;  and  told  him  be  was  glad  to  sem 
him.  Says,  that  the  child,  to  the  best  of  de- 
ponent's memory,  told  his  uncle  he  had  fallen 
into  the  bands  of  good  people.  Says,  that 
sometime  afterwards  the  child  was  told  of  th^ 
death  of  his  father,  and  that  he  was  to  bo 
buried  at  Christ's  church  ;  and  the  child  weni 
there  and  saw  the  funeral,  and  afUrwarda 
came  home  all  in  tears.  Being  asked  when 
lord  Altham  died;  sa^'s,  in  November,  1727. 
That  in  about  three  weeks  after  my  lord'a 
death,  Mr.  Richard  Annesley,  (who  was  then 
called  lord  Altham)  came  into  the  market  a 
second  time,  and  sent  a  man  (who  belonged 
to  one  Jones  a  botcher)  to  deponent's  houses 
to  desire  that  the  child  might  come  to  the  said 
Jones's  house  io.  the  market;  that  tbereapoa 
the  child  oame,  and  told  deponent,  that  hia 
mistress  (meaning  deponent's  wife)  wanted  to 
speak  with  deponent;  that  deponent  accord- 
ingly went  home,  and  was  told  by  bit  wife, 
that  the  child  had  been  sent  for  to  Jones's 
boose,  but  that  she  was  afiraid  it  was  somo 
trick  of  his  uncle's  to  use  him  ill,  and  that 
she  did  not  care  to  let  the  child  go  to  Jones's 
without  deponent;  says,  deponent  thereopon 
bid  the  man  return,  and  tell  them  the  child  was 
conuog ;  and  then  deponent  took  a  cudgel  in 
one  hand,  and  the  child  in  the  other,  and  went 
to  the  said  Jones's  house,  where  deponent  saw 
the  present  earl  of  Anglesea  (who  was  then  in 
mourning)  with  a  constable,  and  two  or  tbreo 
other  odd-looking  fellows  attending  about  tha 
door ;  that  deponent  took  off  his  hat  and  sa- 
luted my  lord,  which  he  did  not  think  proper 
to  return ;  but  as  soon  as  he  saw  the  child  in 
deponent's  hands,  he  called  to  a  fellow  t)^at 
stood  behind  deponent's  back,  and  said  to  hiniy 
Take  up  that  thieving  son  of  a  whore  (roeaii- 
ing  the  child)  and  carry  him  to  the  place  1  bid 
you;  that  deponent  asked  him  whom  h» 
meant  by  a  thieving  son  of  a  whore ;  Damn 
voo,  (replied  my  lord)  I  don't  speak  to  you, 
but  to  that  thieving  son  of  a  bitch,  I'll  send 

him  to  the  d 1 :  upon  which  deponent  said* 

My  lord,  he  is  no  thief,  you  shall|not  take  him 
from  me,  and  whoever  offers  to  take  him  from 
me,  I'll  knock  out  his  brains  ;  that  then  depo- 
nent took  the  child,  (who.was  trembling  with 
fear)  and  put  him  close  between  his  legs. 
Being  asked  how  long  it  was  afler  Mr.  Richard 
Annesley  came  to  deponent's  house  thai  ha 
sent  for  the  child  to  Jones's;  says,  it  was 
about  six  or  seven  weeks,  and,  to  the  best  of 
deponent's  remembrance,  in  the  month  of  De- 
cember. Says,  he  asked  the  uncle,  by  what 
authority  he  would  do  what  he  threatened  f 
To  which  the  said  Mr.  Rioiiard  Annesley 
made  answer,  that  he  could  not  make  his  ap« 
pearance  at  the  (Castle,  or  an^  where,  but  that 
ha'  was  insulte^r  on  that  thieving  son  of  a 
whore's  account.  That  thereu|>on  deponent 
4H 
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■sit],  he  was  siir|irized  that  a  gentleman,  who 
made  the  appearance  that  defendant  did,  abonld 
tbew  so  much  malice  la  destroy  a  poor  crea- 
ture that  was  no  expenee  to  him,  either  for 
clothes  or  roaintenanoe,  though  it  would  better 
become  him,  who  was  the  child's  uncle,  to 
provide  for  him,  than  to  soflfer  deponent,  who 
was  a  stranger  to  him,  to  do  it;  that  the  de- 
fendant expressed  a  great  deal  of  anger  at  bia 
not  being  able  to  compass  his  ends;  and  afler 
aome  high  words  bad  passed  between  them, 
deponent  seeing  the  constable  go  off,  went 
away  with  the  child  in  his  band,  and  carried 
him  home  safe  to  bia  mammy,  (deponent's 
Vrii'e)  as  be  called  her.  Some  time  after,  de- 
ponent saw  a  constable  lurking  aboot  bis 
house  to  carry  away  the  child  iffae  could,  as 
deponent  belie? ea ;  says,  the  child  continued 
with  deponent  till  February,  and  then  went 
away  without  deponent's  knowledge ;  says,  he 
went  to  one  Mr.  Ttgh's  at  the  Haymarket,  as 
lie  told  deponent  some  time  after;  and  the 
reason  he  gave  deponent  for  going  away  %ras. 
That  he  saw  so  many  peopFe  coming  about 
the  house  after  bim,  that  lie  was  afraid  of  being 
taken  away  by  some  of  them.  Being  asked, 
whether  he  should  know  the  same  person  now 
if  he  saw  him ;  says,  that  he  pitched  upon 
Mr.  Annesley  among  sereral,  the  first  time  he 
came  to  this  kingdom,  without  the  leaat  bint 
Mng  given  bim ;  and  deponent  pointed  to  him 
in  open  cooit,  and  swore,  that  Mr.  Annesley 
was  the  aame  persoui  whom  he  kept  in  bis 
boose,  as  aforesaid. 

[Cross-  examined.] 

Being  asked  what  time  it  waa  that  Famll 
ifaewed  bim  the  boy  in  Sauthfield ;  says,  in  the 
year  1786,  or  1787,  and  that  deponent  beard 
lord  Altham  lived  then  at  Incbicore.  •  Being 
aakcd  what  time  it  was  lord  Altham  died ; 
na^,  he  died  in  November  17S6,  or  1727 ; 
that  the  boy  continued  with  deponent  aboot 
eleven  months ;  remembers  bis  coming  home 
to  deponent's  house  from  lord  Altbam's  burial ; 
navs,  he  ran  from  deponent's  boose  to  Christ's 
Cbnrob  to  see  it.  Being  asked  whether  depo- 
nent did  believe  him  to  be  lord  Altbam's  son 
when  be  took  him  into  bis  house ;  says,  he 
did  believe  him  to  be  lord  Altbam's  rdu  na- 
loral  son,  from  what  Farrell  told  deponent, 
#bo  likewise  mentioned  to  deponent,  that  the 
child  had  been  in  his  care,  but  that  bis  wife 
thought  much  of  it,  and  that  be  was  obliged  to 
put  biro  away  to  keep  bis  wife  in  temper ;  that 
deponent  bad  a  acbool-master  to  teach  the 
cbdd  to  write.  Being  asked  if  deponent  ever 
went  to  Incbicore  to  speak  to  my  lord  about 
Che  boy ;  saya,  he  never  did,  but  that  he  once 
determined  to  have  gone  there,  only  that  he 
was  advised,  that  my  lord  was  a  passionate 
man,  and  would  not  value  the  shooting 'bim 
through  the  bead,  and  that  it  would  be  of  no 
service  to  the  child,  because  of  the  woman  my 
lord  kept  in  the  house ;  says,  that  the  defen- 
dant waa  called  captain  Annesley  when  he 
came  to  deponent's  house,  and  told  deponent 
he.  waa  broiher  to  the  child's  father,  and  says^ 


that  the  child  called  him  uncle.  Being aU 
whether  he  did  not  know  that  a  aoo  is  t»  is- 
bent  the  title <yf  his  father  ;  aaya  hedoei;  htf 
that  not  being  akilled  in  law  amirs,  be  crtU 
not  tell  why  the  boy  did  not  aoccecd  my  M 
Altham  bis  fMier ;  but  says,  the  boy  weal  to 
Mr.  Tiflfb's,  a  gentleman  more  capable  of  axb 
sort  of  business  than  deponent.  Boagaikc^ 
if  be 'enquired  whether  lord  Altham  had  uf 
estate ;  says,  he  did  not.  Being  ailMd  if  W 
told  Mr.  Tmh,  that  the  boy  waa  lord  AMnm^ 
son ;  saya,  he  did  not;  that  he  wasmdiftrat 
about  the  boy,  became  he  went  away  fnm 
deponent  without  his  knowledge ;  does  not  re- 
member that  he  apprized  any  other  perwn  ef 
the  family  that  a  son  of  my  lord  Altham'i  vn 
in  his  care.  Being  asked  if  be  besrd  tkit 
captain  Annesley  (the  present  defendant)  W* 
came  lord  Altham  upon  the  death  of  the  hie 
lord ;  says,  he  did,  but  that  deponent  did  s«t 
care  to  interfere  in  that  matter,  as  long  as  migbl 
bad  overcome  right ;  and  as  the  bor  west  twtj 
from  deponent  without  his  knowledge,  dep- 
nent  dio  not  think  it  incumbent  upon  bio  i* 
meddle  in  it.  Beug  asked  if  the  bov  en 
aharp ;  says,  he  was.  Being  asked  wMdier 
he  besdrd  the  boy  say  any  tbinfT  of  bis  right  n 
any  title  or  estate ;  says,  he  beud  him  say,  be 
hoped  to  be  earl  of  Anglesen.  Bang  aakd 
bow  he  knows  the  boy  went  to  Mr.  'Hglili 
says,  he  saw  bim  at  Mr.  Tigb's  door,  and  it  a 
livery,  which  gave  deponent  great  coooen; 
says,  Mr.  Tigh  wasgensrally  called  eoosKUir 
Tigh.  Being  asked  how  be  knows  it  was  a 
constable  that  came  about  bis  bouse,  and  that 
he  lurked  for  the  boy ;  says,  be  looked  Jttct 
constable ;  that  one  dav  ho  lifted  up  the  htcb 
of  deponent's  door,  and  when  he  found  be  wn 
perceived,  be  ran  away.  Beings  usfced  if  he  be* 
lieved  that  the  present  defendant  intended  tbt 
boy  any  mischief,  when  deponent  wcot  \» 
Jones's ;  says,  he  did  suspect  that  the  de(ea- 
dant  mtended  him  harm.  Bong  asked  »by 
lie  did  not  then  apply  to  aome  jostice  of  pace 
or  other  magistrate  for  redress;  says,  bedtf 
not  care  to  go  to  law  about  it,  bat  that  he  toak 
'care  to  kee|>  the  boy  ckise  within  dson^  aAer 
the  defendant  had  made  this  attempt  Bcio^ 
asked  in  what  part  of  the  bouse  defendant  vn 
when  deponent  found  bim  at  Jones's ;  ari, 
be  was  in  tlie  kitchen,  and  that  the  eooitalile 
stood  in  the  entry  behind  deponent's  hack,  aid 
two  or  three  without  side  of  the  door ;  that  the 
boy  said  to  deponent.  Dear  Sir,  don't  let  then 
take  me  away,  that'a  uncle  Dick,  tbey  vil' 
destroy  me :  upon  which  deponent  toM  bin, 
he  would  lose  his  life  before  be  sbsnid  be 
taken  from  bim ;  saya,  that  some  people  befl> 
ing  the  noise  came  and  naked  depoaeot  if 
he  wanted  any  assistance.  Depsoent  bein^ 
desired  to  name  aome  of  the  people  sit 
came  to  his  assistance,  be  named  Hr.Bip* 
nell,  who  he  said  waa  dead;  ssys,  tbeeoe- 
staUe  went  away ;  can't  tell  who  the  ooa^able 
or  the  other  nraians  were,  never  havii^  sms 
them  before ;  aays,  the  boy  remained  wSb  de- 
ponent about  two  months  afto  that;  isd  >i 
deponent  thooght  all  thiogs  otcti  he  oade  bir 
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elf  easy  withoat  goios^  to  a  magistrate,  think- 
m  himself  able  to  protect  the  child.  Being 
sked  if  the  child  said  be  was  lord  Altham's 
OD ;  says,  he  did ;  says,  DomiDick  Farrell  told 
epoDCDt  that  he  had  seea  the  child  at  Duo- 
oaioe  Id  my  lord's  house,  and  that  his  mother 
pas  a  relation  of  the  duke  of  Buckingham^ 
teioff  asked  what  sort  of  a  sou  Farrell  told  him 
be  child  was ;  say^  that  he  told  deponent  the 
bild  was  lord  Altnam's  real  natural  son.  Being 
sked  if  he  was  positive  Farrell  told  him  he  was 
>rd  Altham's  real  natiiral  son ;  says,  he  is  posi* 
ire  he  did.  THereapon  Mr.  Hamilton,  one  of 
be  jury,  asked  deponent,  what  deponent  meant 
y  a  real  natural  son  P]  Deiwneot  answered,  1 
Qean  a  son  got  by  lord  Altham's  wife.  Being 
aked  by  the  defendant's  counsel,  whether  the 
iresent defendant,  when  became  to  deponent's 
iouse,did  not  say  the  child  was  lord  Altbamli 
lataral  son,  as  Farrell  said  he  was ;  sa^rs,  he 
loes  not  remember  that  his  uncle  called  him 
lataral  son,  but  said  that  be  was  his  brother's 
on,  and  that  lord  Altham  was  his  father, 
kftng  asked,  if  be  knows  Mr.  Charlton  the  atr 
orney,  or  Mr.  Stone;  says,  be  does  know 
bem.  Being  asked  if  ever  be  told  them,  or 
iny  body  else,  that  he  saw  the  boy  a  ship- 
oard ;  says,  he  did  not,  to  the  best  of  his  know- 
edf%^  but  that  his  son  might  tell  them  so, 
)emg  asked  what  the  boy  called  deponent's 
rife ;  says,  sometimes  be  called  her  Mammy, 
ometimes  mistress ;  says,  he  kept  the  boy,  m 
lopes  that  when  he  came  of  age,  he  might 
irove  himself  to  be  lord  Altham's  son,  and  re- 
over  his  birthright;  that  the  boy  never  did 
ny  thing  for  deponent,  but  sometimes  ran  of 
inands;  says,  he  has  beard  the  boy  went  on 
bip- board.  Being  asked  if  Jones  was  ao 
lonest  man ;  says,  he  was;  but  heard  be  went 
irazy  about  the  streets,  tellinff  every  body  be 
ras  ruined  by  lord  Altham,  toe  present  defen- 
lant ;  says,  be  ^ave  the  boy  no  ill  usage  that 
night  induce  him  to  go  away,  but  that  he 
laviog,  duriiij^tbe  time  he  was  with  deponent, 
taid  out  all  night  ^which  was  but  about  tnree  or 
our  times  in  all)  deponent  corrected  him  for  it 
ome  of  the  times. 

Thus  ended  the  third  day's  examination  of 
tlaintiff 's  witnesses,  about  eight  o'clock  on 
Monday  night  the  14th  of  November :  and  the 
yoart,  by  uke  consent,  as  before,  which  was 
i^sd  by  the  parties  and  tlieir  attomies,  and 
ead  in  open  court,  adjourned  to  the  next  mom- 
Dg  at  nine  of  the  clock. 


J\te$dayf  November  15. 

The  Comt  met  according  toadjonmment,  and 
tie  jury  being  called  over  as  before,  answered  to 
iieir  names,  and  then  the  plaintifTs  counsel 
»tooeeded  to  examine  their  witnasesy  as  fol- 
pwf: 

.  Shellcna  JUhf  ffent  one  of  the  Attorneys  of 
the  Court  of  Common-Pleas,  sworn. 

8ayf  y  he  wis  acquainted  with  the  late  lord 
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AHbam,  and  that  abortl^jr  nftar  his  death  de-.« 
ponent  happened  to  be  in  company  with  his 
brother,  the  present  earl  of  An^<esea  (the  now 
d^endaut)  when  a  gentleman  m  the  company 
having  mentioned  that  there  was  a  boy  at  lora 
Altham's  burial  who  maiie  a  great  noise,  and 
cried,,  and  caUed  himself  lord  Altham's  son; 
the  defendant  made  answer,  and  swore  he  was 
an  impostor  and  a  vagabond,  or  words  to  that 
effect,  and  ought  to  be  transported.  Being  de- 
sued  to  teH  the  Court  how  he  came  to  be  in  de- 
fendant's company,  and  what  was  the  occasion 
of  this  conversation;  fays,  that  soon  after  the 
late  lord  Altham's  death,  deponent  was  in  com- 
pany with  the  present  earl  of  Anglesea,  then 
lord  Altham,  (deponent  being  concerned  in  his 
affairs)  and  that  either  one  Cavenagh  (a  dancing- 
master)  or  oue  Wilkinson,  (persons  who  used 
to  attend  his  lordship)  having  been  sent  by  him 
to  Mr.  Hawkins  king  at  arms,  to  derire  him  to 
enroll  my  lord  as  baron  of  Altham  in  the  place 
of  hu  brother  the  late  lord  Altham,  came  back, 
and  gave  his  lordship  ao  account  in  presence  of 
this  deponent,  that  Mr.  Hawkins  said  he  could 
not  enroll  him,  for  that  there  was  some  reason 
to  think,*  that  the  late  lord  Altham  had  left  a 
son,  for  that  a  boy  has  made  a  great  noise  at 
his  funeral  in  Cbrist-churcb,  crying  and  telling 
every  body  aloud,  that  he  was  the  son  of  the 
late  lord  Altham.  My  lord  was  angry  at  bear- 
ing what  Mr.  Hawkins  said ;  and  decUred. 
that  the  boy  was  a  vagabond  and  impostor,  t 
said,  that  ir  be  was  a  vagabond,  there  was  a 
method  to  get  rid  of  him,  which  waa  ta 
get  him  indentured  at  the  Tholsel  and 
transported ;  deponent  believes  mv  lord  said, 
the  boy  was  a  bastard,  though  he  gave  no 
other  reason  to  induce  deponent  or  the  rest  of 
the  company  to  believe  nim  sneb,  tlian  hie 
lordsl{ip's  speaking  in  an  angry  manner.  That 
deponent  tbereufion  said  to  my  lord,  that  Mr. 
Hawkins's  refusing  to  enroll  his  lordship  might 
not  perhaps  be  on  the  boy*^  account,  but  be- 
cause he  wanted  hia honorary  fees;  whereupon 
my  lord  said,  that  if  that  was  all,  be  wouM  sa- 
tisfy him :  And  deponent  says  his  lordship  soon 
after  took  bis  seat.  Being  asked,  if  he  did  not 
afterwards  hear  the  defendant  say,  the  boy  was 
transported  ;  says,  he  never  heard  my  lord  say 
the  ooy  was  transported;  but  that  some- 
time after  the  boy  was  ^ne,  upon  some  of  the 
company's  Ulking  of  him,  the  defendant  said, 
be  was  gone;  and  that  be  said  it  in  an  easy 
manner,  without  any  beat. 

[Cross-examined.] 

Being  asked,  when  he  first  heard  of  the  boy; 
says,  be  never  beard  of  him  till  after  the  death 
ot  the  late  lord  Altham.  And  deponent  baa 
dined  with  the  late  lord  Altham,  and  never 
heard  him  say  be  bad  a  son.  Nor  did  de- 
ponent ever  bear  him  say  who  was  to  inherit 
his  esUte.— Says,  he  never  heard  any  persoin.re* 
puted  to  be  bis  heir  but  the  defendant.  Savs, 
the  late  lord  Altham  died  intestate;  and  that 
the  defendant  took  out  administratbm  to  him. 
Being  askedi  whero  it  wu  my  lord  lud  that 


1207]  11  GtORGE  II.    Trial  in  Ejectment  between  J.  Annestey,  esq.    [MOS 

the  boy  was  gone ;  says,  it  was  roost  likely  in 
a  tavern,  amongst  bis  usnal  acquaintance. 
Being  asked,  if  he  consulted  deponent  about  the 
boy's  transportation :  says,  he  did  not. 

Mark  Bprn  swom. 

Says,  he  has  known  the  defendant  a  long 
time,  but  can't  tell  directly  how  long.  Being 
desired  to  give  an  account  to  the  Court  and  jury 
if  he  was  at  any  time  employed  by  any,  and 
what  person  to  transport  any,  and  what  boy  ; 
says,  that  about  sixteen  years  ago,  one  Donnelly, 
a  constable,  met  deponent  (who  was  at  that 
lime  likewise  a  constable)  and  told  deponent  he 
bad  a  good  job  for  him,  which  he  was  to  get  a 
guinea  for ;  and  deponent  should  have  a  share 
of  it :  And  Donnelly  desired  deponent  to  go 
Itlong  with  him.  That  deponent  accordingly 
went  along  with  him  to  one  Jones>  house  in 
Ormoud- market,  and  the  present  earl  of  Angle- 
sea  was  there  (who  was  then  called  lord  Altham) 
and  there  was  a  small  boy  there,  which  my  lord 
said  was  his  brother's  son.  My  lord  charged 
the  boy  with  stealing  a  silver  spoon,  and  that 
lie  was  a  thief,  and  desired  depolaent,  and  the 
said  Donnelly  and  others,  who  were  there  with 
my  lord,  to  take  him  away  to  George's  duay. 
That  accordingly  they  toolc  the  boy  away,  and 
carried  him  towards  Essex-bridge;  and  there  a 
coach  was  got,  into  which  the  said  Donnelly, 
the  boy,  and  deponent  went ;  and  the  coach 
was  ordered  to  drive  down  to  George's  Quay, 
says,  my  lord  was  there  as  soon  as  the  coach  ; 
but  deponent  does  not  know,  whether  my  lord 
walked  or  went  in  a  coach  or  chair.  Says, 
there  was  a  boat  wailing  at  the  Slip  at  George's 
Quay,  and  tlie  boy  was  put  into  it  by  Donnelly, 
and  lord  Anglesea  went  into  the  boat  down  the 
river,  and  deponent  returned  home.  That  next 
day  Donnelly  came  to  deponent  and  gave  him  a 
shilling ;  whereupon  deponent  demanded  half 
a  guinea,  as  the  part  which  Donnelly  had  pro- 
mised him ;  but  never  got  it.  '  There  was  a 
mob  followed  them  when  they  carried  the  child 
away.  That  the  boy  cried  very  much,  which 
be  believes  occasioned  the  mob.  Say^,  the  boy 
told  them,  he  was  afraid  his  uncle  was  going  to 
kill  or  transport  him.  Being  asked,  whether, 
there  was  any  thing  done  to  prevent  the  trans- 
portation ;  says,  he  saw  nothing  done  to  pre- 
i;^ nt  it.  Being  asked,  if  the  boy  mentioned  the 
lord  Altham  (the  now  defendant)  as  his  uncle  j 
says,  be  did.  Being  asked,  when  it  was  be 
first  saw  tlie  boy  since  this  time;  says,  he 
never  savv  him  since  that  day  till  lately.  Being 
asked,  if  lie  and  Donnelly  had  any  staves  as 
constables;  says,  they  had  not:  but  that  they 
were  publicly  known  to  be  constables.  Being 
asked,  if  they  had  any  warrant;  says,  they 
Lad  no  warrant  as  he  saw. 

[Cross-examined.] 

Being  asked,  if  my  lord  was  at  Jones's  house 
liefore  deponent  came ;  says,  he  was.  Being 
asked  what, time  of  the  day  it  was;  says,  he 
do«8  not  know  whether  it  was  morning  or  after- 
noon,  but  that  it  was  dayliglu,    Being  asked 


what  time  of  the  year  it  was ;  says,  be  belkrcs 
it  was  in  the  spring.  Being  asked  to  wkit 
part  of  the  liouse  he  saw  the  boy  ;  says,  in  tae 
kitchen ;  says,  he  is  positive  that  my  hri 
Altham,  (who  is  now  the  defendant)  is  the  per- 
son  tbat  wasihere  with  him ;  says,  they  did  not 
8  ay  long  in  Jones's  house,  but  were  ordered 
directly  to  take  the  boy  away  ;  says,  the  door 
was  open  and  free  for  every  one  to  ^  in  aod  mA. 
That  ray  lord  saiiU  the  boy  was  bis  brotbcHi 
son,  and  had  stolen  a  silver  spoon.  HiaK 
the  boy  cried,  and  said,  I  fear  he  will  kill  nae  or 
transport  me.  Being  asked,  if  depooeoi  knew 
what  was  going  to  be  done  to  the  boj  ;  says, 
he  did  not  at  that  time;  but  a{)preheoded  as- 
thing  right  was  going  to  be  done.  That  it  wis 
not  said  in  the  coach  what  was  to  be  dose. 
And  when  the  boy  was  got  into  the  boat  depo- 
nent was  surprised,  and  began  to  beJiere  tbat 
something  out  of  the  way  was  intended,  sad 
that  they  were  going  to  send  bim  oversea. 
Being  asked,  whether  he  enquired  for  any 
warrant  for  what  he  did ;  says,  be  did  not. 
Being  asked,  if  he  did  not  believe  it  unlawfal 
to  transport  the  boy  without  a  legal  order,  or 
without  trial ;  says,  he  did  beliere  so,  though 
he  did  not  acquaint  any  of  his  companions  that 
he  thought  so.  Being  asked,  what  dotbes  the 
boy  had  on ;  says,  he  can't  tell.  Being- sfiktd, 
if  Donnelly  is  living,  or  dead ;  says,  be  is  dead. 
Being^  asked  how  long  he  had  been  a  constable  at 
that  time;  says,  he  believes  something  more  than 
two  years.  Being  asked,  who  were  lord  mayor 
or  sheriffs  that  year ;  says,  be  don't  know ;  but 
was  sworn  in  constable  before  the  lord  mayor. 
Being  asked,  if  Donnelly  told  him  wbai  the 
job  was  when  he  first  spoke  to  him  about  it ; 
says,  he  did  not;  but  believes  he  received  ius 
instructions  what  to  do  before  he  met  the  boy. 
Being  asked,  if  he  ever  saw  my  lord  AUham 
(the  present  defendant)  before  that  time ;  says, 
be  had  seen  him  several  times.  Being  asked, 
what  my  lord  said  at  that  time ;  says,  my 
lord  bid  deponent  take  away  the  boy  :  and  tbat 
deponent  took  him. accordingly.  Says,  Uiey 
walked  till  they  came  to  Essex-bridge,  where 
they  met  a  coach.  Says,  he  was  afraid  to  go 
into  it.  That  the  mob  followed  them  all  the 
way  to  George^s  Quay.  Tbat  it  was  Donne' (y 
who  directed  the  coach  to  drive  there.  Say*, 
deponent  assisted  in  putting  the  boy  into  the 
boat,  and  went  along  with  him  Aovni  *ibe  steps. 
Says,  Donnelly  and  one  James  RetlJy,  who 
(he  thinks^  wore  a  livery,  held  the  boy.  Being 
asked,  if  Keilly  was  in  Mack ;  says,  be  was(00t. 
That  deponent  did  not  see  bim  till  tbey  cam^to 
George's  Quay.  Tbat  deponent  staid  till  tbej 
went  off,  and  saw  them  row  the  boat  hejcwA 
the  Walls.  Being  asked,  if  John  Porcelf  ws» 
at  Jones's  that  day  ;  says,  he  did  not  see  bin 
there.  Says,  he  did  not  see  ibyLord  fipom  tht^ 
time  he  was  at  Joneses  till  he  saw  bim  at  tl^ 
Quay.  Being  asked,  what  clothes  my  Icir 
had  on;  says,  he  can^  tell. '  6eUi|^i^ed, 
ReiUy  went  into  the  biWit ;  4ays,-1iedl«l.  Bein^ 
asked,  for  what  reason  they  took  co^i ;  says  J 
to  keep  the  boy  from  the  .crowd.* '  Bemg  asked| 


!209] 


•  and  Richard  Eart  ofAngltseet. 


A.  D.  1743, 


[1210 


low  loAg  deponent  was  on  the  Quay  before 
be  boy  weDt  off ;  says,  about  a  quarter  of 
in  hour.  Beings  asked,  how  he  came  to  g^ive 
videoce  in  this  cause ;  says,  he  was  sent  for 
y  Mr.  Ahnesley,  the  lessor  of  the  plaintiff, 
rhen  he  came  to  Dublin,  to  whom  he  gate  the 
bovc  accoiuit  Says,  the  boy  went  crying^  all 
lie  way.  That  there  was  a  great  manv  people 
D  the  Quay,  but  nobody  endeavoured  to  take 
be  boy  from  them.  Says,  that  Donnelly  and 
he  boy  went  down  the  steps ;  and  that  the  boy 
ras  so  tired  with  crying  that  he  was  hardly 
hie  to  speak.  Says,  that  several  people  en- 
uired  what  was  the  matter  al  the  Quay,  but 
leponent  would  not  tell  them. 

j€me$  Reilly  iwom. 

Says,  he  lives  now  in  London,  and  has  a 
lOuse  of  his  own.  That  he  knows  the  defendant, 
he  earl  of  Auglesea,  and  lived  Yvith  him  as  a 
ervant  for  about  1 1  months,  about  15  or  16 
rears  a^^o.  That  he  knew  the  late  lord  Al- 
liam  who  had  been  dead  about  three  montiis 
Fben  deponent  came  into  the  defendant's  ser- 
ice.  That  before  deponent  came  into  his  ser- 
ice  he  lived  with  surgeon  Green  on  Arran's 
^uay :  and  remembers  he  left  his  service  on 
Sew-year's-day,  and  after  that  went  to  Itve 
rith  lord  Altham  (for  he  was  then  called  so, 
rho  is  now  eart  of  Aoglesea.)    Being  desired 

0  give  an  account  if  be  was  at  any  time,  and 
chen,  ^mplo3^ed  by  any  person,  and  whom, 
bout  traosportiug  any,  and  what  boy ;  says, 
bat  about  a  month  after  he  came  to  live  with 
ay  lord,  he  was  (with  some  constables,  whose 
lames  were  Bryan  Donnelly,  John  Donnelly, 
^lark  Byrn,  and  Patrick  Reillv)  employed  by 
ay  lord  to  look  for  one  J^mes  Annesley .  That 
ay  lord  desired  deiionent  if  be  met  the  boy,  to 
tarry  him  to  an  alenouse  and  send  for  his  lord- 
hip  as  soon  as  possible.  That  deponent  and  the 
est  went  several  times  in  search  of  the  boy  ; 
ut  that  Mark  Byrn  was  but  once  with 
hem.  Tbat  they  searched  about  Smithfield, 
^ew-market,  and  down  Orroond  Quay.  Says, 
hat  one  day  as  deponent  came  to  town  from 
nchicore  he  received  a  message  to  wait 
ipoD  my  lord  at  one  Darrenzy's  in  Castle- 
treet  (who  was  married  to  one  Kennelly's 
laughter.)  That  deponent  accordingly  went 
here,  and  found  that  my  lord  was  gone  away  : 
•lit  presently  a  porter  came  there  to  deponent 
roDi  George's  Quay,  to  inform  him  that  my 
ord  wanted  him  tnere,  and  deponent  went 
ilong  with  the  porter  to  George^sQuay,  where 
ny  lord  was.  That  when  deponent  came 
here,  my  lord  whispered  him  to  go  and  borrow 

1  guinea  for  him.  That  deponent  accordingly 
vent  to  Mrs.  Kelly's  at  the  Batcher's  Arms, 
i«ar  ]  nchicore,  and  got  the  guinea  and  returned 
o  my  lord  at  George's  Quay,  and  gave  him 
he  guinea ;  and  deponent  saw  my  lord  give 
he  guinea  into  John  Donnelly's  bands,  and 
hen  John  Donnelly  went  away.  Says,  there 
VA9  a  boat  at  the  Slip,  and  Bryan  Donnelly  and 
Uai'k  Byrn  brought  the  lioy,  who  was  imme- 
lialely  pot  into  ue  boat,  and  my  lord,  Bryan 


Donnelly,  John  Donnelly,  the  boy,  and  depo. 
nent  went  into  the  boat,  and  they  rowed  to  a 
ship  that  lay  down  the  ri?er  as  far  as  Riog's- 
end.*  That  when  they  came  to  Hing's-eod  tlia 
boy  was  put  on  board  the  ship,  which  was  to 
sail  to  one  of  bis  majesty's  plantations,  as  he 
has  been  informed.  [On  deponent  mentiooing 
his  information  the  counsel  for  the  defendant 
told  him,  he  must  talk  from  his  own  know- 
ledge and  not  from  information,  which  was  con- 
firmed by  the  Court.]  That  my  lord  went  on 
board  the  ship  with  the  boy,  and  nobody  else, 
and  the  boy  cried  bitterly  ;  and  my  lord  staid 
on  board  a  few  minutes,  and  then  returned  to 
the  boat,  and  they  rowed  back  to  George's 
Quay.  Says,  he  does  not  know  to  whom  that 
ship  belonged.  Being  asked,  when  it  was  ha 
first  saw  the  boy  at  George's  Quay ;  says,  ha 
did  not  see  him  till  deponent  returned  to  my 
lord  with  the  guinea.  Being  asked,  if  he  was 
acquainted  with  the  boy ;  says,  he  was,  ever 
smce  be  was  about  six  years  old  ;  tbat  be  knew 
him  at  lord  Altbam's  house  in  Stephen's  Green, 
and  in  Proper- lane ;  and  believes  him  to  ba 
my  lord  and  lady's  child.  Says,  he  beard 
my  lord  Altham  (the  present  defendant)  say, 
one  day  when  he  was  affronted  for  taking 
away  the  child's  birth-right,  that  he  would 
take  a  course  with  him.  Says,  deponent  used 
to  hear  people  curse  my  lord  several  times  oq 
the  boy's  account,  both  before  and  after  the  boy 
was  gone. 

[Cross-  examined .  ] 

Being  asked,  how  long  it  is  since  deponen| 
came  over  here ;  says,  last  Sunday  was  three 
weeks.  Being  asked  if  he  is  a  servant  now 
to  any  body ;  says,  be  has  not  been  a  servant 
these  four  years,  and  be  lives  in  King's- street^ 
St.  James's,  Westminster,  and  sells  cambrics 
and  hollands.  Deponent  was  asked,  if  he  knew 
a  certain  lord  (who  was  named)  and  whether 
he  was  not  his  servant ;  says,  he  knows  his 
lordship,  but  is  not  at  this  tfme  his  servant, 
though  he  is  in  hopes  to  be.  his  lordship'i 
house-steward  at  his  return  to  London,  bemg 
very  well  recommended  to  him,  and  that  upon 
deponent's  coming  here  to  give  evidence,  hit 
lordship  Jiad  given  him  a  protection.  Being 
asked  what  time  of  the  day  it  was  when  begot 
to  George's  Quay  ;  says,  in  the  aAernoon  ;  tW 
it  was  in  the  spnng  of  the  year,  and  that  it  was 
duskish  at  their  return;  says,  tbe  ship  lay 
down  below  the  walls  in  Ring's-end.  Being 
asked  how  long  it  was  before  they  returned 
from  the  ship  to  George's  Quay ;  says,  he  be- 
lieves it  was  an  hour  and  a  quarter  going  to 
the  ship  and  coming  from  it.  Being  asked 
again  who  went  into  tbe  boat ;  says,  my  lord 
went  first  iuto  the  boat,  and  tbat  Jack  Donnelly^ 
and  Bryan  Donnelly,  and  the  boy,  and  two 
others,  whose  names  be  does  not  know,  went  in 
afterwards,  and  that  deponent  was  tbe  last  tbat 
went  in.    Being  asked  if  he  knew  Mark  Byrn 


*  Ring's- end  about  a  mile   from  Dublin, 
where  ships  are  stationed  that  sail  outwards. 


1211] 


17  GEORGE  IL    Trial  in  Ejedmeni  ktneen  J.  Aunedey,  esq.    [1212 


before  that  time ;  says,  he  was  aoqMsinted  with 
him  sometime  before.  Beingf  asked  where  my 
lord  lived  when  deponent  was  in  bis  service ; 
says,  at  Incbicore;  that  deponent  wore  his 
livery ;  says,  he  was  not  loofj^  out  of  Mr. 
Green's  service  before  he  went  to  live  with  my 
lord.  Being  asked  if  be  has  seen  Mark  Byro 
lately ;  says,  be  met  bim  last  Saturday  and  last 
Monday  in  the  Backhouse,  where  the  witnesses 
for  Mr.  Annesley  (the  lessor  of  the  plaintiff)  are 
entertained,  but  does  not  remember  to  have  bad 
any  discourse  with  him  about  Mr.  Annesley^ 
Being  asked  if  he  saw  him  at  George's  Quay ; 
says,  he  did.  Being  asked,  if  Byrn  went  along 
with  them  to  the  ship ;  says,  he  did  not;  that 
be  came  no  farther  than  the  Slip ;  says,  my 
lord  was  at  a  beer-house  near  the  Slip  when  de- 
ponent came  to  him.  Being  asked  where  the 
Louse  is  which  he  calls  the  Butcher's  arms; 
■ays,  near  Incbicore.  Being  asked  whether  he 
went  to  and  from  the  Butcber's-arms  on  foot 
or  on  horseback  ;  says,  he  walked  thither  and 
back  again  to  the  Quay.  Being  asked  whe- 
ther Incbicore  or  the  ButcherVarms  is  nearer 
Dublin ;  says,  that  Incbicore  is  nearer ;  being 
asked  if  be  can  recollect  what  time  of  the 
day  it  was  he  left  the  Quay  and  went  to 
the  Butcber's-arms;  says,  about  two  o'clock : 
and  bow  long  it  was  before  he  retomed; 
says,  about  three  o'clock ;  and  that  in  aboai 
three  or  four  minutes  after  Donnelly  got  the 
guinea,  the  boy  was  brought  and  pot  into 
the  boat ;  says,  John  Donnelly  went  out  of  the 
bouse  first,  and  was  followed  by  my  lord 
down  to  the  Slip.  Being  asked  for  what  wages 
he  hired  with  my  lord ;  says,  for  four  pounds 
a  year.  Bein^  asked  if  he  knew  the  boy  was 
to  be  transported ;  says,  be  did,  because  be 
heard  it  talked  of  several  times  before  it  was 
done ;  and  deponent  knew  that  the  guinea  he 
was  sent  to  borrow  was  for  the  constables. 
Being  asked  if  he  thought  it  a  lawful  thing  to 
transport  a  boy  in  this  manner  without  any 
proper  authority ;  says,  be  knew  it  was  not  a 
lawful  thing  to  transport  the  boy,  but  that  he 
thought  himself  obliged  to  do  what  his  master 
ordered  bim,  though  an  unlawful  act ;  says, 
that  when  my  lord  sent  deponent  to  borrow  the 
guinea,  he  ordered  him  to  ^  to  the  Hog  in 
Armour  in  James-street,  which  deponent  did, 
but  not  being  able  to  get  it  there,  deponent  went 

t  directed  de- 

^-market,  for 

fear  Purcell  the  butcher  should  alarm  the  mar- 
ket boys,  and  rescue  Mr.  Annesley  from  him,but 
to  go  m  search  of  bim  to  Smitbfield,  College 
Green,  and  on  a  Sunday  to  the  Long  Meadows ; 
says,  that  my  lord  bad  a  lodging  in  Dublin  in 
Fishamble -street ;  that  deponent  lived  at  In- 
cbicore, where  be  worked  io  the  garden  until 
my  lord  gave  him  clothes ;  that  deponent  got  a 
livery  that  had  been  wore  by  another  servant 
who  lived  with  my  lord  before,  and  says  it  was 
of  a  blueish  colour ;  says,  the  gardener's  name 
was  Robinson ;  and  my  lord  had  besides  depo- 
Bcata  little  boythatoDGaliTedatacofiee-honse. 


Being  asked  whether  deponent  wore  any  Mack 
clothes  whilst  he  was  with  my  lord  ;  says,  be 
did  not.   Being  asked  bow  my  lord  dressed  the 
day  he  was  at  the  Quay,  whether  in  a  full  dress 
•r  undress ;  says,  he  believes  be  was  ooi  in  a 
full  dress,  but  as  be  used  to  dress  ewety  da.j 
about  the  house;  says,  the  late  lord  A I  than 
died  sometime  before  deponent  left  Mr.  Green's 
service;  says  the  boy,  the  day  he  was  carried 
on  board,  had  on  that  livery  deponent  saw  him 
wear  whilst  he  lived  with  Mr.  Tigh  ;  says,  he 
never  heard  where  the  boy  was  found ;  says, 
deponent  lived  about  twelve  years  io  Iremd 
after  the  boy  was  transported ;  says,  my  lord 
turned  deponent  out  of  his  boose  about  two 
o'clock  in  the  morning ;  that  my  lord  ooniag 
home  one  nigrht  to  Injebicors  frons  Doblio,  de- 
ponent had  wrapt  himself  op  in  an  old  blanket, 
and  seated  himself  in  a  chair  close  on  the  in- 
side of  the  gate,  that  be  might  wake  the  easier 
when  my  lord  came  home,  and  so  not  make  bis 
lordship  wait ;  that  my  lord  having  words  with 
the  coachman  who  drove  him  home,  about  bis 
fare,  deponent  opened  the  gate,  to  himSer  him 
from  running  the  coachman  through  tbe  body, 
as  be  threatened ;  that  my  kird  coming*  in,  aM 
seeing  the  chair  and  blanket  at  tbe  door  ebai^ 
ed  the  deponent  with  an  intent  to  rob  him ;  is 
which  deponent  replied.  That  if  he  had  any 
such  intent,  be  should  hardly  have  tlioc^t  sr 
carrymg  away  an  old  blanket  and  a  chair  net 
worth  a  groat ;  that  thereopoo  his  tordkhip  flew 
into  a  great  rage,  stripped  dejioneot  of  his  eoat, 
waistcoat  and  breeches,  and  in  that  oooditien 
turned  him  out  of  dbors,  though  it  vras  a  raiz- 
zly  night,  threatening,  with  many  oaths  sad 
curses,  to  send  deponent  to  Kilmainham  gaol, 
if  he  did  not  get  away  from  his  door  that  in* 
stent ;  tbst  deponent  having  got  some  dhiches 
at  Dublin,  went  tbe  next  day  to  my  lady,  and 
told  her  his  case,  and  desired  her  to  intcrocde 
with  my  lord  for  his  wages,  and  three  guioess 
he  had  laid  out  for  my  lord ;  says,  that  my 
lady  promised  to  intercede  for  him,,  and  gave 
deponent  7s.  to  buy  htm  shoes  and  stockings; 
that  my  tord  hearing  of  this,  issued  out  his  own 
warrant  and  got  deponent  taken  up  by  a  coo- 
stable  at  Palmerston  for  the  7s.  under  pretence 
that  deponent  had  defrauded  my  lady  of  tbe 
money  under  false  oolours ;  saya,  tfaiat  rather 
than  lie  in  gaol,  deponent  paid  the  7s.  and 
thereupon  deponent  was  discharged.    Says,  be 
never  was  paid  bis  wages  by  my  lord;  and 
that  he  was  so  afraid  of  his  tordsbip,  that  one 
day  when  deponent  lived  as  a  servant  with  lord 
Mountjoy,  seeing  my  lord  oome  in  there,  de- 
ponent hid  bimsdr for  fear  of  him. 

Mr.  George  Babe  sworn. 
Says,  he  is  an  officer  of  bis  majesty's  cus- 
toms, and  derk  of  the  ship-eBtries  of  the  port 
of  Dublin,  inwards  and  outwards.  DeiMoent 
then  produced  the  book  of  entries,  belongiog  Is 
the  customs,  in  which,  the  following  entry  was 
read. 

[Entered  outwards,  I8th  of  April  17S8.  tbe 
James  of  DobUn,  bortfaea  100  ton^  TbMus 


und  Richard  Earl  ofAnglae^* 


I21S] 

Heory  master^  by  order  fiir  Pbiladelphm ; 
lames  StepbensoD,  William  Clancy,  Benjamin 
Clcgg,  owners.] 

Says,  that  before  tbe  entry  is  na«lf!,  there  is 
an  affidafit  made  that  the  sbipiaffoingto  the 
place  mentioned  in  the  entry,  and  wb&n  the 
■niry  is  made,  and  flot  before,  tbe  ship  is  per- 
mitted to  sail ;  but  aays,  tbe  date  |n  deponent's 
book  is  the  time  of  laakiog  tbe  entry,  and  not 
•f  the  ship's  sailing. 

Mr.  Andrew  Cromie  sworo. 
Says,  be  was  very  well  acquainted  with  Mr. 
lames  Sterenson,  that  he  was  a  merchant,  and 
is  dead.  That  deponent  serred  him  13  years 
as  clerk  ;  that  deponent  came  to  him  in  June 
17^20,  and  left  bim  about  September  10, 1753, 
and  that  Mr,  Skellem  and  Mr.  Nowles  were 
clerks  to  Mr.  Stephenson  at  the  same  time; 
nays,  that  Mr.  Stepnenson  traded  very  much  to 
the  West  Indies,  where  be  used  to  send  beef 
and  -  butter,  and  all  other  prorisions,  but  that 
his  chief  bosineas  was  to  hire  servants  and  send 
t  hem  to  Philadelphia,  fieing  desired  to  explain 
the  nature  of  that  trade ;  says,  that  there  used 
advertisements  to  lie  published  giving  noCifce  of 
tbe  time  a  ship  was  to  sail  for  Philadelphia, 
whereopott  servants  came  to  Mr.  Stepheni^on's 
houae,and  when  they  had  come  to  an  a^eement 
with  him,  be  kept  them  at  bis  ezpence  till  the 
ship  sailed,  and  there  was  aa  entry  made  in  his 
hooks  of  every  person's  name  and  profession, 
whom  he  had  agreed  with  in  that  manner,  and 
when  the  ship  was  ready  to  sail,  the  persons 
were  brotigbt  to  the  Tholsel  of  the  city  of 
Dublin,  and  there  indented  before  tbe  lord 
Qiayor.  Deponent  then  produced  tbe  book 
wherein  entries  of  this  sort  were  made  when 
deponent  was  derk  to  Mr.  Stephenson.  Being 
desired  to  read  an  entry  of  tbe  ship  James,  sail- 
iDg^  in  April  17S8,  he  read  as  follows: 

[An  Account  of  Men  and  Women-servants 
qn  board  the  ship  James  which  went  over  the 
bar  of  Dublin,  SOth  April,  17S8.] 
and  reads  the  name  James  Annsley  entered  as 
a  servant  among  other  names  in  that  entry, 
and  swears,  that  it  was  Mr.  Sbellem' wrote  that 
^try,  deponent  heinff  well  acquainted  with  his 
band-writing,  and  that  be  is  dead ;  says,  he 
does  not  know  of  any  servants  going  but  what 
were  indentured ;  that  the  usual  methml  was  this, 
|he  master  made  out  a  list  of  all  the  persons  on 
board  his  ship,  and  the  meitibants*  clerk  went 
Qn  board  and  called  over  the  names  in  tbe  mas- 
ter's list,  and  before  the  ship  sailed  every  per*" 
•on  walked  by,  and  answered  to  his  name,  so 
that  they  saw  that  every  person  in  tbe  list 
was  acUially  on  board,  and  this  list  being  en- 
tered in  the  owner's  Imoks,  was  tbe  charge  upon 
the  master.  Being  asked,  if  the  persons  on 
board  at  the  time  tbe  list  is  so  called  over  are 
asked  any  questions  whether  indentured  or  not; 
^ys,  they  are  not  asked  any  question  at  all. 
[Cross-examined.] 

Says,  the  ship  James  lay  at  Bssex-bridge, 
but  WBBOt  tell  whether  tba  serrant*  weiie 


A.  D.  1748. 


[I3l4 


pot  OB  board  at  tbe  Quay ;  says,  they  are 
brought  to  be  indentured  before  the  lord  mayor, 
who  examines  thenr  (if  under  age)  and  en- 
quires who  they  are,  who  their  parents  are, 
and  what  are  their  reasons  fur  going,  and  is 
very  cautious  whom  lie  indents ;  says,  Mr. 
Gun  the  town-clerk,  or  Mr.  Gun's  clerk,  takes 
an  entry  in  the  Tbolsel  books  of  all  such  as  are 
mdentured  before  the  lord  mayor ;  savs,  that 
sometimes  servants  were  indentured  before  a 
justice  of  the  peace,  and  remembers  some  being 
indentured  before  Mr.  Hawkins  when  be  was  a 
justice  of  the  peace  for  the  couot.v  ^t'  Dublin ; 
says,  the  master  or  mate  of  the  ship  may  per-, 
haps  set  down  in  bis  list  persons  ac  servanti 
who  are  not  so ;  but,  to  the  best  of  deponent's 
knowledge,  all  servants  were  carried  before  the 
said  lord  mayor,  or  Mr.  Hawkins,  to  be  in- 
dented. Being  asked  if  ever  he  knew  of  any 
one  that  was  taken  by  force  aboard  of  any  ship  ; 
says,  be  does  not;  says,  that  every  person 
found  on  board  when  the  list  is  taken  of  tbe 
servants'  names,  would  be  set  down  in  the  list  aa 
a  servant,  even  if  he  was  to  declare  himself  un- 
willing to  go,  or  whether  tbe  clerk  found  bim 
indentured  or  not,  and  the  clerk  would  not  upon 
that  account  stop  tbe  ship ;  says,  tbe  clerk  ge- 
nerally delivers  indentures  to  the  master  befora 
be  calls  the  list  of  tbe  servants  aboard,  but  thai 
the  list  is  as  often  called  over  without  the  inden- 
ture as  with  it ;  says,  the  master  of  tbe  Jamea 
might  have  servants  on  board  without  the  koow^ 
ledge  of  Mr.  Stephenson,  and  that  some  of  the 
persons  entered  in  Mr.  Stephenson's  list  might 
not  have  been  indentured  ;  says,  no  return  waa 
ever  made  by  Thomas  Henry  the  master  (who 
nayigated  the  ship)  to  Mr.  Stephenson  of  that 
voyage;  that  when  he  sailed  aviay,  at  that 
time  he  had  a  good  character,  but  alWrwards 
turned  out  to  be  a  very  sad  man,  having  wrongs 
ed  Mr.  Stephenson  of  4,000/. 

Mr.  JJenry  Gun,  town-clerk  of  the  city  of 
Dublin. 

Deponent  produced  a  book,  which  he 
aaid  was  an  indenture  book  kept  at  the 
Tholsel  by  the  town-clerk  of  the  city  of 
Dublin,  containing  a  list  of  persons  inden- 
tured before  the  lord  mayor,  as  servant! 
for  tbe  plantations,  beginning  in  May  1609, 

S Reads  the  names  of  the  several  persons  in- 
entured  from  the  21st  of  March  1727  to  the 
96th  of  March  1728,  upon  which  it  was  ob- 
aerved  by  plaintifTs  counsel,  that  in  the  list  of 
those  entered  to  Thomaa  Henry,  the  name 
James  Annesl^y  (which  is  the  name  in  Ste- 
phenson's book)  is  not  to  be  found.]  To  this 
It  was  answered  by  tbe  defendant's  counsel, 
<*  That  there  is  one  James  Hennesley  appears 
to  have  been  indentured  the  26  March,  1728^ 
which  they  insisted  is  tbe  same  person  that  it 
named  James  Annesley  in  Stephenson's  book, 
although  by  a  mistake  of  the  clerk  a  little 
mispelt,  and  observed,  that  even  in  Stephenson's 
booK  the  name  is  not  spelt  exactly  right ;  for 
the  name  is  Annesley  ;  whereas,  in  Siiephen- 
soh's  book,  it  it  speUsd  Annaty ;  fiat  what 
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clearly  proves  that  the  name  Hemieale}'  in  the 
Tholael  book,  is  the  same  with  Annsley  in  Ste- 
phenson's is,  that  there  is  no  such  name  as 
Hennealey  in  Mr.  Stephenson's  book,  or  any 
like  it,  except  that  of  Annslev."  To  this  tlie 
plaintiff's  counsel  replied,  That  because  the 
Dame  of  Heunesley  did  not  appear  in  Stephen- 
son's tM>ok,  it  did  not  follovr  that  it  mast  be  An- 
nesley  mispelled ;  for  there  are  20  persons 
Aamed  in  the  Tholsel  books  more  than  in  Ste- 
phenson's; so  that  Heunesley  may  be  one  of 
the  20  names  omitted  in  Stephenson's  book, 
but  was  plainly  a  different  name  from  Anne^ 
ley  ;  ana  therefore,  as  the  plaintiff's  couosel 
had  proved  that  Mr.  Anne&ley  was  actually  put 
on  board  a  ship,  and  sent  to  Pennsylvania  b^^  the 
defendant,  it  was  incumbent  upon  him  to  shew 
by  what  authority  be  did  it. 

Richard  Tigh,  esq.  swortf. 

Says,  this  gentleman  (James  Annesley) 
lived  with  deponent  for  some  months,  when  be 
was  a  boy  ;  that  be  came  to  deponent  in  a  very 
poor  condition,  from  one  Purcell  (a  butcher) 
who  lived  at  the  back  of  deponent's  house,  in 
Pbenix  street ;  that  sometime  after  Christmas 
1727)  deponent's  sou  brought  him  into  tiie 
bouse  unknown  to  deponent,  out  of  charity,  he 
being  turned  out  of  doors  by  lord  Altham,  who 
was  reputed  to  be  bis  father;  and  the  boy  was 
in  deponent's  boose  sometime  before  be  knew 
of  it ;  says,  the  boy  appeared  to  be  about  13  or 
14  years  old  ;  continued  wiib  deponent  till  he 
was  transported  ;  says,  there  was  a  yellow 
livery  waistcoat  in  the  house,  which  was  for- 
merly worn  by  deponent's  son's  servant,  and 
Undiug  it  fitted  the  boy,  deponent's  sod  put  it 
upon  him ;  says,  it  was  not  long  after  depo- 
nent missed  him  from  his  house,  and  heard 
he  was  g^one  on  ship-board,  and  that  one  Peter 
Murphy  told  depouenttheboy  was  transported. 
[Here  the  witness  was  interrupted  by  lord  An- 
gtesea's  counsel,  who  observed  to  him,  that  as  he 
was  bred  to  the  law,  he  must  know  he  ought  to 
rive  nothing  in  evidence  from  hearsay.]  Says, 
'  be  does  not  know  by  what  means  the  boy  with- 
drew from  deponent's  family,  tbe  boy  having 
DO  occasion  given  him  to  be  uneasy  in  it ;  says, 
he  was  reputed  to  be  lord  Attbam's  lawful  son, 
•nd  says  it  was  after  lord  Altham's  death,  tbe 
boy  came  into  deponent's  family.  Being  asked, 
irhv,  since  be  thought  that  the  boy  was  lord 
/kltham's  son,  be  did  not  take  some  steps  to 
assert  his  right  to  his  father's  esUte ;  says, 
the  bov  was  wiib  deponent  so  short  a  time,  that 
be  tooK  but  little  notice  of  him  or  his  affairs, 
bat  tbst  if  he  had  stayed  with  deponent  some 
time,  deponent  does  not  know  but  he  would 
have  taken  some  steps  loawert  his.  right ;  says^ 
be  has  wen  Mr.  Annesley  since  his  return  to 
this  kingdom,  and  is  fully  persaaded  he  is  the 
same  person  that  lit ed  with  deponent ;  says, 
be  beard  nothing  of  him  smoe  his  leavmg 
Doblin  about  15  years  ago,  till  deponent  re- 
ceived a  letter  aboat  him  from  a  person  in 
Jamaica,  who  was  on  board  admiral  Vernon's 
fleet,  giving  an  •oopvot  of  tb«  hardships  tbe 


boy  had  undergone,  and  that  admiral  Vcrooa 
had  ordered  him  to  be  sent  home  ^  says,  obe 
Mr.  Reilly,  an  agent  for  the  nresent  liffd 
Anglesea,  came  to  deponent's  bouse,  SDd 
asked  if  deponent  had  a  letter  relating-  to  Mr. 
Annesley  ;  that  he  came  from  my  lord  Angle- 
sea  to  desire  leave  to  read  it ;  says,  be  gave  Mr. 
Reilly  the  letter,  and  desired  bim  to  sit  down 
and  copy  it,  but  be  said  it  was  very  lon^,  aod 
that  my  lord  would  take  it  as  a  favour  if  deps- 
nent  would  let  him  have  the  letter,  aod  be 
would  return  it  tbe  same  day  or  tbe  day  folle*- 
ing,  with  thanks.  That  tbereupoO  depoocai 
gave  Mr.  Reilly  the  letter,  but  it  has  never  been 
returned  ;  says,  that  a  clerk  of  Air.  Coulthont, 
who  was  attorney  for  the  earl  of  An^eaea,  as  he 
informed  deponent,  came  to  ilepooeot,  and  pro- 
duced an  irffidavit  ready  drawn  for  deponeat 
to  swear  that  James  Annesley,  ubo  lived  witk 
deponent,  was  reputed  a  bastard  aoa  of  tbe  bie 
lord  Altham,  which  deponent  refused  sweamv. 
Deponent  further  said,  it  was  in  April  17^3 
James  Annesley  was  taken  from  bim.  . 

[Cross-examined.  3 

Being    asked  whether  if    be    bad  JooM 
upoi^  the  boy  to  be  lord  Altbana's  soo,  wbea 
he  was  in  deponent's  boose,  deponeiftt  woe^ 
have  clothed  him  in  an  old    raised    wa^- 
coat ;  says,  he  did  believe  hiai  to  be  lord  Al- 
tham's son,    yet  did  dotbe    bina   vriib    that 
old  waistoc^,  and  would  have  dnoe  it  tboogti 
he  had    been  sore   that   the    boy    was  mj 
lord's  son ;  for  that  he  came  to  dapooeat  i  j  s 
Yery  poor  mean  way  from  Purcell's,  jost  out  <if 
the  small  pox,  having  tke  red  marks  of  it  in  Ui$ 
face ;  says,  deponent's  own  son  is  dead.   Beio^ 
asked,  what  he  conjectured  to  bare  been  tbe 
occasion  of  tbe  bo)^ 's  leaving  his  hooae  ;    saja, 
he  conjectures  the  boy  was  spirited  away,  u4 
still  believes  be  was  kidnapped  ;    aays,  that 
Peter  Murphy, the  boy  who  lived  witb  depooeni. 
after  Jemmy  went  away,  told  deponent  he  bai 
been  on  board  of  a  ship,  and  had  seen  Jemmy 
Annesley  lamenting  and  crying,  that  bis  uncle 
had  stole  him  away,^  and  was- goin^  to  trans- 
port him.     [The  counsel  for  the  defendant  ob- 
served, that  this  was  hearsay  only  ;  to  wbicb 
the  counsel  for  the  plaintiff  answered,  that  u 
deponent  was  asked  as  to  his  belief,  be  ooght  tv 
tell  the  ground  and  reason  of  it.]      DepoiKnt 
being  asked,  if  be  aAerwards  made  any  en* 
quiry  about  the  boy,  or  took  any  steps  in  his 
fafour,  upon  hearing  that  he  was  taken  amy 
by  force ;  says,  he  did  not,  the  shin  being  gone 
immediately  after  Morp  by  bad  told  bim  of  it;  au  j 
as  to  the  boy's  right,  says,  the  prosecution  of  it 
would  have  been  attended  with  trouble  aod  ci- 
pence,  and  there  was  so  little  likelihood  of  de- 
ponent's ever  sedngthe  boy  again,  that  depo- 
nent thonght  ft  most  prudent  not  to  trouys 
himself  any  farther  about  it.      Being  asked, 
why  he  did  not  inform  Arthur,  Wie  earl  of 
Anglesea  of  this  matter,  shice  deponent  csoM 
not  but  know  that  the  earl  bad  such  a  hatred 
for'  the  present  one,  that  be  would  bave  been 
glad  to  have  espoused  tbe  rigbt  of  tbe  youi^ 
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MftBmpr«jiiilice«riii8«iiok;  tijrs,  Ik  InuIdd 
y^maimMnet  with  earl  Arthur,  nOr  did  b^know 
M»w  matters  stood  ketwesn  the  said  lata  and 

JoAii  Brodert  sworn. 

SajSy  he  knew  Mr.  Annesley,  and  saw  him 
xk  America  about  M  or  15  ^years  ago ;  that  de- 
>ooent  and  bis  brother  bat iiur  been  riding^  out 
liere  one  cold  mornings,  they  called  iu  at  a 
^ouse  that  was  open,  in  order  to  warm  them  • 
selves ;  that  while  they  sat  at  the  fire  a  boy 
i^ame  in  with  a  gun  and  a  dead  squirrel ;  that 
deponent's  brother,  in  discourse  with  the  boy, 
euiked  bim  what  countryman  he  was  ;  that  the 
boy  said  be  was  an  Irishman,  and  came  from 
the  county  of  Wexford ;  that  he  was  born  at 
I>anmaine ;  that  his  name  was  James  Annesley ; 
■nd  that  he  was  lord  Altbam^s  son.  Says,  be 
told  them  he  was  a  servant  to  the  master  of  the 
boose,  and  bad  been  kidnapped  by  his  uncle ; 
says,  he  cannot  swear  to  Mr.  Annesley'sface, 
fmi  that  from  what  he  told  deponent  of  the  con- 
wersation  tbey  bad  iu  America,  be  believes  bim 
to  be  the  person  he  saw  and  talked  to  there. 

Mr.  John  Giffard  sworn. 

Q.  Bo  yon  know  the  plaintiff  Mr.  James 
Annesley  ? 

Oiffard.    Yes,  Sir. 

Q.  Did  you  know  when  it  was  that  lie  ar- 
rived in  Efiffland  from  the  West-Indies  P 

Giffard,  No,  Sir. 

Q.  Do  you  know  of  any  prosecution  carried 
CD  affsinst  the  ptaintilT  by  the  defendant-'  for 
mor^f 

[The  question  is  objected  to  by  the  counsel 
for  the  defendant.] 

Mr.  1^2- GiMoii,  of  counsel  for  the  plaintiff. 
My  lord,  this  witness  is  brought  to  shew  that 
the  ford  Anglcsea,  knowing  that  the  plaintiff 
claimed  the  estate  of  the  family,  as  son  and 
beir  to  the  late  lord  Altbam,  expended  vast 
sums  of  money  on  a  prosecution,  which  he  se^ 
on  foot  against  him  for  the  murder  of  an  uofor- 
tanate  man  at  Staines,  in  Middlesex,  though 
the  penon  killed  stood  in  no  degree  of  relation 
to  my  lord  Anglesea,  that  could  have  engaged 
faim  to  have  taken  up  this  matter ;  and  that  the 
relations  of  the  deceased  being  convinced  that 
the  killing  was  only  accidental,  had  intended 
a  very  slight  proaecution ;  but  that  the  defen- 
^nt,  who  was  no  way  related  to,  or  acquainted 
with  the  person  killed,  emploj^ed  a  solicitor, 
and  carried  on  a  severe  prosecuiion  against  Mr. 
Annesley  at  a  very  great  expence,  and  declared 
be  wouid  spend  10,000/.  to  get  him  hanged. 

It  will  also  appear,  that  while  be  laboured  to 
convict  the  plaintiff  for  munler,  he  knew  the 
penon,  whose  death  gave  occasion  for  the  pro- 
aeeotion,  was  killed  by  accident.  And  this  we 
apprehend  to  be  a  circumstance  proper  to  be 
laid  before  the  jury,  to  shew  that  my  lord  An- 
glesea,'conscious  of  the  plaintiff's  title,  took 
9iesa  methods  to  cat  him  off. 
VOL,  XVII. 


Mr.  Recorder^  (Eaton  Stannard,  esq.)  of 
counsel  for  the  defendant.  Mr  lord,  I  appre- 
hend that  the  evidence  now  omed  is  not  l^fsl 
evidence  in  this  cause,  because  it  appertams 
not  directly  to  it;  it  is  a  collateral  thing,  ft 
was  proper  to  shew  the  plaintiff  to  be  the  legi- 
timate son  of  lord  Altbam,  and  that  be  was  hi- 
titled  to  the  lands  ejected ;  but  to  produce  evi- 
dence of  a  trial  in  England,  is  very  improper; ' 
in  my  apprehension,  this  is  no  evidence  in  thlfe 
trial  of  ejectment.  The  taking  away  a  person, 
and  secreting  him  afWr  the  title  accrues  to  him, 
is  a  material  evidence  to  shew  that  he  could 
not  assert  bis  right  sooner ;  but  how  is  the  in- 
dictment of  a  man  for  this  murder,  be  it  acci- 
dental or  not^  relative  to  this  cause  P  For  pend- 
ing the  indictment,  it  was  no  hindrance  to  him 
to  pot  in  his  claim  when  he  pleased,  and  to  as- 
sert his  title. 

This  cause  was  tried  in  England.  Can  yon 
have  all  the  witnesses  there  brought  before 
yon  ?  Conld  any  person  concerned  for  lord  An- 
glesea foresee  that  this  indictment  would  be 
wtroduced  ?  And  therefore  my  lord  Anglesea 
could  not  be  prepared  to  have  the  witnesses  of 
that  trial  here.  I  say,  it  is  not  proper  to  in- 
troduce it,  for  what  man  living  could  guard 
against  it  f 

This  evidence  is  offered,  as  I  apprehend,  to 
raise  a  presumption  that  the  plaintiff  is  the  le- 
gitimate son  or  the  lord  Altbam,  because  the 
defendant  endeavoured  to  destroy  him ;  and 
tben4he  question  witi  be.  Whether  sueh  evi- 
dence is  proper  to  be  admitted  P  It  would  be  a 
question  whether  any  improper  measure  taken 
to  afleot  the  life  of  the  plaintiff  would  be  evi- 
dence ;  but  where,  from  their  own  opening  tho 
case,  it  does  appear  to  your  lordship  nothing 
more  than  a  proceetiing  according  to  the  re- 
gular and  open  course  of  the  law,  with  humUa 
snbmiaslon,  that  in  this  case  or  any  case  what-  . 
soever,  is  not  to  be  imputed  to  a  man  as  a 
crime.  As  they  state  it,  there  was  a  prosecu- 
tion for  murder,  whereas  the  killing  was  acci- 
dental, every  homicide  in  the  indictment  is  laid 
murder;  and  if  there  was  a  prosecution  on  this 
indictment,  is  it  not  a  material  circnmstanpe, 
that  this  indictment  must  have  had  the  sanction 
of  a  grand  jury  P  Here  has  been  an  indictment, 
is  alf  that  tbey  have  said,  and  a  prosecution 
upon  that  iDdictroent.  I  desire  your  lordship 
to  consider,  whether  my  lord  Annesley,  or  any 
other  person,  might  not  have  carried  on  the 
prosecution?  Nothing  is  more  frequent,  in 
murder  especially,  than  thst  the  prosecution  is 
carried  on,  not  at  the  expence  of  the  erowu, 
though  the  prosecution  is  in  the  name  of  the 
.crown.  Will  it  not  then  be  a  matter  of  very 
great  consequence,  to  say,  that  this  sbsll  bn 
imputed  to  a  man  as  a  crime,  and  aflect  bini 
not  only  as  to  bis  character,  but  his  fortune? 
Your  lordship  cannot  judge  now  whether  or 
not  this  prosecution  was  whst  they  would  make 
it  appear  to  be,  without  entering  into  the  merits 
of  the  cause.  How  can  it  appear  to  your  lord- 
ship whether  this  was  a  real  murder,  or  the 
person  escaped  obly  by  a  favourable  verdict  ? 

4i 
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And  therefore  we  hope,  for  the  rake  of  ef  i- 
doDce,  that  it  may  not  be  koade  a  precedent  of 
in  otb^  cases. 

Seij.  Mar»kal,  for  the  plaiotifT.  Milord, 
we  have  endea?ou?bd  to  lay  before  the  jur^  a 
spiriting  away  of  the  now  lessor  of  the  plain- 
tiff, at  a  time  when  he  was  extremely  youogr, 
not  capable  of  assertin^^  his  right,  and  with 
a  view  of  putting  him  oat  of  the  way  of  ever 
asserting  that  right.  We  now  come  to  offer 
evidence,  to  shew  that  the  malice  of  the  de- 
fendant did  not  rest  there ;  that  after  he  had 
actually  caused  him  to  be  transported,  the  lessor 
of  the  plaintiff,  at  his  return,  unfortunately 
killed  a  man ;  what  we  now  propose  to  lay 
before  your  lordbhip  and  the  jury,  is  the  very 
extraordinary  part  that  the  earl  of  Anglesea 
took  in  that  tnal ;  a  trial  wherein  he  was  not 
any  way  concerned.  When  the  witness  shall 
be  permitted  to  tell  you  what  expence  the  earl 
was  at^  in  this  prosecution,  it  ^ill  strengthen 
that  evidence,  of  the  defendant's  spiriting  away 
the  lessor  of  the  plaintiff,  and  shew  the  de- 
fendant's continued  desiflfn  of  removing  this 
Smtleman  from  any  poasthility  of  asserting  his 
rthright.  And  therefore  we  humbly  hope 
your  lordship  will  ^mit  us  to  go  into  this 
evidence;  and  submit  it  to  the  jury,  whether 
jtbere  could  beany  reason  but  one  for  such  an 
jucommon  proceeding. 

Mr.  Barward,  for  3ie  plaintiff.  My  lord,  I 
apprehend,  that  every  matter  which  in  any  de- 
gree tends  to  shew  whefher  the  plaintiff  was 
the  lawful  son  of  the  late  lord  Alibam,  or  no,  is 
proper  evidence  to  be  laid  before  the  jury. 
This  evidence  now  offered,  is  to  shew  that  the 
firesent  lord  Anglesea,  conscious  of  the  plain- 
tiff's legitimacy,  undertook  the  prosecution  to 
take  away  his  life,  and  spent  great  sums  of 
money  in  it.  If  it  is  an  act  of  the  defendant's, 
it  is  proper  for  the  jury  to  consider,  quo  animo 
he  undertook  it,  whether  from  a  public  spirit  of 
justice,  or  a  private  view  to  take  away  the  life 
of  this  rival  to  his  estate ;  for  every  act  of  the 
defendant  that  can  give  light  to  the  jury  of  the 
opinion  that  my  lord  himself  had  of  the  plain- 
tiff's right,  is  proper  evidence  to  be  offered  to 
them .  We  have  already  laid  evidence  before  the 
inry  that  we  apprehend  clearly  shews  that  the 
lord  Anglesea  had,  several  years  ago,  spirited 
away  this  plaintiff,  to  prevent  his  asserting  his 
right  to  the  estate.  This  now  offered  is  a  fur- 
ther proof  of  my  lord  Aoglesea's  opinion  con- 
cerning his  right;  and  to  corroborate  that  evi- 
dence that  has  been  already  laid  before  the 
Court,  we  have  a  right  to  produce  it,  as  a  fur- 
ther instance  of  this  lord's  own  opinion,  that  jt 
was  necessary  for  him  tu  come  at  his  lite  at 
any  rate.  The  question  is  not  now,  whether 
the  prosecution  was  josl  or  not  ?  Whether  Mr. 
Annesley  was  guilty  or  not  of  the  mbrder 
charged  on  him  f  He  has  been  acquitted.  I 
must  beg  leave  to  say,  if  he  had  been  found 
guilty,  and  got  a  pardon,  and  came  to  seek  his 
right  in  this  Court,  my  lord's  carrying  on  the 
prosecution  might  have  been  imputed  to  a  zeal 
for  justice ;  but  beiog  acquitted,  there  is  room 


Tben. 


for  the  jury  to  conndcr,  whether  laai 
was  not  owing  to  some  other  motive, 
other  end  than  thatof  public  joatioe. 

ee  question  is.  Whether  my  lord 
ing  a  stranger  to  the  deceased,  ! 
voluntary  prosecutor,  for  the  deaUi  of  a  ana 
who  stood  m  no  degree  of  relation  to  the  ft- 
mily,  from  a  principle  of  justice,  or  to  graiifj 
some  private  end  pf  his  own  f  It  mki^t  hsve 
been  very  proper  for  lord  Anglesea  to  have  ex- 
pended such  large  sums  of  money  in  prosetii- 
tion  of  justice,  had  he  been  any  way  rdaied  to 
the  deceased ;  but  as  be  was  not,  his  exfiCBif- 
ing  such  unusual  sums  in  a  proseeation  » 
ways  relating  to  him,  more  than  to  any  other 
stranger,  argues,  that  ft  was  to  answer  his  pri- 
vate ends,  by  securing  his  own  title  to  the 
estate,  if  he  could  prevail  to  have  the  plaiottf 
found  guilty  of  murder.  If  we  were  gntng  ts 
charge  him  with  any  thing  that  mig^ht  in  voire 
him  in  any  sort  of  guilt,  the  objectioDS  might 
have  been  proper,  but  as  we  are  not,  they  eta 
carry  no  weight. 

Z.  C.  Baron,  This  witness  was  prodoccd  to 
shew  that  the  prosecution  against  the  plaintiff, 
for  killing  a  man  at  Staines,  was  promoted  aad 
carried  on  by  the  defendant,  and  at  his  ex- 
pence  ;  whicn,  as  it  was  an  attenapt  to  takt 
away  the  plaintiff's  life,  his  coansel  have  in- 
sisted is  proper  to  be  laid  before  the  Jury,  ai 
further  proof  of  the  present  defendant**  distrast 
of  his  own  title,  and  his  opinioo  of  the  now 
plaintiff's  right :  and  this  has  been  offered  widi- 
out  any  previous  evidence,  that  the  dcfeodaac 
had  been  convicted  or  prosecuted  for  the  bs- 
licious  prosecution  of  the  plaintiff,  or  that  the 
Court,  before  whom  the  plaintiff  was  tried  for 
that  supposed  murder,  bad,  by  mnj  act  of 
theirs,  declared  their  opinioo  that  this  prose- 
cution was  maUcious,  as  is  frequeotljir  dooe  by 
ordering  the  prisoner  a  copy  of  his 
ment 

This  is  a  new  attempt,  and  were  it  i 
for  me  now  to  give  my  opinion,  I  should  ( 
it  ought  not  to  be  admitted. 

The  prosecution  in  itself  was  not  nnlawfol, 
on  the  contrary,  it  is  the  duty  of  every  mas, 
especially  in  the  case  of  blood,  to  take  cars 
that  the  ofiender  be  put  upon  biatrial.  Aad 
therefore,  without  entering  into  the  mcritt  sf 
that  case,  the  motives  of  the  proseeotaoo  can- 
not appear ;  and  thoie  alone  can,  in  my  appre- 
hension, introduce  this  evidence  aa  pcitincpl  Is 
the  matter  in  issue  in  this  cause :  whw,  with- 
out going  farther,  can  say,  this  pronecotiaa, 
tliough  lawful,  was  carried  on  with  an  m- 
lawful  intention  ^  I  apprehend  the  Covrt  cast 
judge  whether  the  proeecotion  was  fnvoloas  «r 
maiicioos,  unless  ihe  indictment  was  tried  ow 
again  here ;  but  as  it  is  a  matter  worthy  of  de- 
liberate conaioeration,  and  this  trial  will  lail 
another  day,  the  counsel  for  the  plaintiff  may 
proceed  to  some  other  evidence,  and  we,  if  a 
be  insisted  on,  will  give  you  our  opmians  in  the 
morning. 

Mr.  Baron  Afotmteaey.    It  will  always  give 
me  ooocenii  to  find  myself  under  a 
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mid  Sicfmrd  Earl  ofAn^aea. 


A.  D.  1748. 
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•f  d«liT«riiig^agiMld«B  Mid  iawiediate  opinion 
wpoo  any  qiMilaoo»  the  ooofmry  tidM  of  which 
are  with  equal  sonl  eotftendiicl  for,  by  ^Ue* 
iBca  of  Midi  figure  and  character  in  their  pro- 
fetiioo  as  thote  oonoemed  in  the  preaent  cauae : 
that  cenoern  nauat  be  extremely  increaaed^ 
irbeaever  1  hare  the  misfortune  to  differ  in 
opioioo,  eilber  from  my  Lord  Chief  Baron,  or 
my  brother  Dawaon,  tor  both  of  wboae  opiniona 
1  haTO  the  higbeat  rqi^ard ;  and  atill  infinitely 
BBore  ao  in  the  preaent  cauae*;  the  immenap 
eomequence  of  which  will  incline  me  to  beat* 
taae  e? en  upon  such  pobta,  as  1  should  other- 
iprise  be  moat  extremely  plear  in.  I  shall  tbere- 
Tore  very  gladly  avail  myself  of  that  opportn- 
nity,  woich,  aa  my  Lord  Chief  Baron  hath 
been  pleaaed  to  mention,  tbe  adjournment  of 
tbia  canae  will  afford  na,  of  giving,  this  matter 
a  laitber  cenaideration. 

But  my  preaent  opinion  ia,  that  the  evidence 
now  offered  ought  to  be  ailmitted ;  and  the 
foundation  of  my  opinion  ia  this:  Every  act 
done  by  the  deletfdant,.  which  hath  a  tendency 
to  ahew  a  conadouaneaa  in  him  of  title  in  tlie 
leesor  of  the  plaintiff,  muat,  I  think,  be  admitted, 
beyond  all  controveray,  to  be  pertinent  and 
legal  evidence  in  the  present  cauae :  I  think 
that  the  evidence  now  offered. bath  that  ten- 
sleocy,  and  conaeqaently  ia  proper  to  be  ad« 
nitted. 

Tbia  evideBce  of  the  proaeoution,  in  my  ap* 
IMwbenaion,  atanda  exa^y  on  .the  aame  footing 
with  tbe  evidence  of  tbe  kidnapping ;  (against 
which  not  tbe  knat  objection  waa  attempted  by 
the  defendant's  connael)  for  I  can  by  no  meana 
enter  into  the  diatinction  of  lawful  and  unlawful 
acta ;  which  aeema  to  have  ao  much  weight 
with  my  lord  chief-baron. 

That  unlawful  act  waa  not  therefore,  in  my 
apprebenaion,  to  be  admitted  in  evidence,  be- 
eanae  unlawful,  but,  because,  it  bad  a  tendency 
lo  shew  aueh  a  conaciouaneaa,  aa  1  have  men- 
tioned, in  the  defendant :  and  if  tbe  carrying 
on  the  preaecution  (which  muat  be  admitted 
to  be  a  very  extraordinary,  though  lawful, 
aet  of  the  defendant)  hath  the  aame  tendency, 
it  ought  open  the  aame  principle,  to  be  ad- 
mitted. 

Many  inatancea,  1  believe,  might  be  pot  of 
lawful  acta  done  by  one  party,  which  yet,  it 
aould  not  be  controverted,  would  be  legal  and 
material  evidence  for  tbe  other.  One  inatance 
occurs  to  me  at  preaent,  which  I  think  cannot 
bear  the  least  diapute.  Soppoae  it  could  be 
proved,  that  the  defendant  had  offered  to  tbe 
leaaor  of  the  plaintiff  a  considerable  part  of  hia 
•state,  or  a  large  aum  of  money,  to  compromiae 
thia  very  auit^will  any  of  hia  counsel  my,  or 
can  any  man  living  imagine,  that  thia  wonid 
not  be  legal  evidence  in  the  preaent  mumf 
jlnd  yet,  the  oompromiaiog  of  a  law-auit  ia  not 
only,  oniveraally,  a  lawful,  but  ia,  generally 
apeaking,  a  commendable  act. 

Cui  Aoiio  hath  ever  been  eateeaoedone  of  the 
atrongeat,  and  most  onamwerable  argumenta 
in  all  maw :  And  therefore,  the  fact  which  I 
lia? e  nmtioiiedi  wouki  be  ne|  oply  l«g»l|  b^t, 


in  my  apprebmaion,  moat  exceedingly  material 
evidenm  to  be  lefl  to  tbe  jury ;  who  would  be 
tbe  proper  judgea  quo  aniaio  auch  an  offer  wm 


Aa  to  tbe  fact  now  offered  to  be  proved,  it  ia 
posaible  indeed,  that  the  noble  lord  might  take 
up  a  proaecutton,  deserted  (so  far  u  appmra) 
by  the  near  relatiou  of  tbe  deceaaed  (the  per- 
mu  moat  likely  to  have  mrried  it  on,  if  they 
had  thought  Mr.  Annealey  guilty  of  murder) 
merely  out  of  a  public-spirited  regard  to  jua- 
tim;  itislikewiMpoaBible,thathis  motive  for 
engaging  in  it  might  be  ao  interested  one — a. 
mnacioumeaa  of  right  in  that  person,  and  con- 
aequeiitly  that,  unleaa  that  person  coukl  be  put 
out  of  the  way,  the  titlm  and  eitatm  which  be 
WM  in  poaaeanon  of  would  be  inaecnre. 

I  think  the  jury  will  be  the  proper  judgm. 
upon  the  whole  evidenm  in  thia  cam,  upon 
which  of  them  two  motivm>  it  u  moat  probable^ 
the  defmdant  acted :  and  that  therefore  the 
evidenm  of  that  fact  ought. to  be  admitted,  and 
left  to  their  conaideratioD. 

Thia,  I  my,  ia  clearly  my  preaent  opinion: 
but,  m  I  mentioned  before,  I  aball  make  um  of 
the  opportunity  of  mnaidering  it  further ;  and, 
if  1  find  remon  to  think  that  I  am  at  preaent 
mistaken,  I  will  mention  it  to- morrow,  and 
shall  be  exceedingly  ghid  to  change  the  opi^ 
mon  which  I  have  now  given  for  a  better. 

Mr.  Bitron  Dawaoru  I  am  v«y  ghid  that 
there  is  no  necessity  for  oar  giving  our  opiniona 
immediately  on  this  point,  I  shall  therefora  de- 
cline giving  any  poaitive  opinion,  m  we  have 
thia  night  to  cooaider  of  it,  and  in  the  mean 
time  thegmtlemen  on  both  aidm  might  look 
into  the  caam  to  clmr  it  up  to  tbe  Court  The 
proeecution  here  ia  agreed  to  be  a  lawful  act, 
and  ia  not  immediately  rdative  to  tbe  matter  in 
iaaoe.  The  difficulty  with  me  ia,  that  if  thia 
be  given  in  evidmm,  a  jury  may,  from  a  law* 
ftti  act  not  immediately  relative  to  the  iasue, 


draw  an  unwarrantable  conaeoneno< 

If  tbe  act  were  unlawful,  it  would  un- 
doubtedly be  good  evidence,  there  mold  be  no 
other  way  of  acmunting  for  the  party'a  aub- 
jmting  himaelf  to  le^  punbhinent :  but 
where  it  ia  not  unlawful,  it  may  be  dangerou 
to  Imve  the  iotmt  to  the  jniy .  We  will  con  - 
aider  of  tbia  matter,  and  give  onr  opinkma  in  it ' 
to-morrow. 

The  Rev.  Mr.  Ahell  ButUr  sworn. 

Soya,  he  is  minister  of  t)ie  pariah  of  Tyn- 
tern  and  Owenduff.  That  he  hm  known  Dun- 
maioe  them  aeveral  yeara;  mya,  it  has  no 
church  in  it,  but  is  united  to  the  parbh  of 
Owenduff;  and  there  ia  no  bool«  kept  therein 
for  registering  of  marriagm  or  ohriatenings. 

J^Atta  fiarf on  sworn. 

Saya,  be  knowa  the  premnt  earl  of  Anglesmi 
and  knewjthe  late  lord  Altham  very  wdl,and  . 
hm  bmn  ofWn  in  hia  mmpany  and  eat  and 
drank  with  him.  One  particniar  night  depo« 
nmt  wm  in  hia  company  at  Inchimre,  and  did 
not  pari  front  him  tiUaboul  four  o'cloek  in  tba  • 
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manin^ ;  and  depoD«iit  remembers  W  fltkM 
m jr  lord  to  tins  parpose  i  My  lord,  wo«M  yon 
be  angrry  with  toe  ir  1  abould  ask  your  lordship 
a  question;  aod  his  lordship  said,  he  would 
not  take  it  amiss.  Whcreapon  deponent  asked 
his  lordship,  Pray,  my  loro,  is  the  little  boy, 
that  runs  about  the  streets  of  Dublin  in  sscb  a 

Sor  condition,  your  lawful  son,  or  a  bastard  P 
y  lord  answered,  Tiiat  James  Annesley,  that 
poor  boy,  is  my  lawful  son  by  my  wife.  And 
added,  that  he  could  not  keep  the  boy  at  borne, 
because  of  the  woman  be  kept.  &iys,  my 
lord  at  that  time  had  a  peDSion  from  the  crown, 
and  was  needy  lenough.  Tis  true,  he  kept  a 
pack  of  hounds,  but  one  bound  was  ready  to 
eat  the  other.  That  deponent  kept  a  farm  and 
lived  at  l8land*brid{(e ;  that  the  boy  tised  to  be 
up  and  down,  and  lie  in  the  ditches  near  In- 
dmsore^  waitings  to  get  a  bit  from  the  sertants ; 
and  deponehtsaw  the  bpy  about  two  years  be- 
fofto  my  lord's  death,  and  often  supplied  him 
iHlh  meat  and  drink. 

[Cross-examined.] 

Beioff  asked  if^ver  deponent  put  ray  lord  in 
mind  of  the  boy  afterwards ;  says,  he  did  not 
think  it  So  rigfbt,  as  it  was  mora  properly  his 
lordship's  own  buriness.  Beinsf  asked,  bow  he 
caase  to  ask  bis  lordship  if  the  boy  was  his 
lawful  son  ;  ^ys,  because  be  doubted  it,  from 
Ills  lordship's  tMng  so  little  care  of  him; 
says,  it  was  4  o'clock  fai  the  morning  when 
they  parted,  the  time  deponent  spoke  to  him 
about  his  son,  fbr  deponent  lookeo  at  the  hoor 
when  became  home ;  *  says,  that,  if  my  lord 
qouUl,  he  would  never  let  company  go  away 
iirom  him  tiH  the  morning.  Being  asked  if 
they  were  drunk  that  morning  when  they 
parted ;  says,  deponent  was  not  drunk,  for  that 
oe  remembers  his  oorahig  home  well  enough, 
and  particulariv  through  what  field  be  came ; 
and  says,  my  lord  was  so  sdber,  as  to  «mt  upon 
deponent  to  the  door  when  be  came  away. 

<  Thus  endjsd  the  fourth  day's  examination  of 
the  plaintiff's  witntaAes,  about  T  o'ck>ck  on 
Tuesday  night  the  i6th  of  November,  and  the 
Court,  bj^  ihe  like  cdbsent  as  of  the  night  be- 
fore (which  was  likewise  signed  by  the  par- 
tite, and  their  respedsve  attornies,  and  rted  in 
open  court)  adjoc^med  to  the  next  morning  at 
10  o'clock. 


TridinS^Ktmniha^mJ.Ammlesfs€sq.    [IflSI 
WbenmyonfiMtMaledieBl  wMtottebMal 


Wednesday  t  November  16. 

The  counsel  for  the  plaintiff  proposed  to  ex- 
amine Mr.  John  Giffard  to  what  he  had  heard 
the  defendant  say  concerning  the  lessor  of  the 
plaintiff,  and  his  title ;  and  being  called  upon 
to  open  the  nature  of  that  evidence ; 

Mr.  Ifarwardt  of  counsel  for  the  plaintiff, 

Soke  as  follows:  Mv  lord,  the  cdnversation 
r.  Gifford  had  with  lord  Anglesea  Was  to  this 
purpose:  Mr.  QiSavdis  an  a^tsrney  of  repots* 
tion  in  Enffland,  and  as  such  has  been  twenty 
years  or  thereabouts  employed  by  this  noble 
ppri  la  his  bnsinessi  ks  hobad  oooaiion  Ibf  bim. 


fVlien  my  onflMtMaw  ttMSt 
the  OW  JMley,  that  was  the  I 
had  greatest  occasion  Ibr  tbia  Mr.  GiArd  ;  sal 
it  will  appear  to  your  hirdsbiptlsaAlai^  Aagls- 
sea  disclosed  his  iolsntkNiB  lo  bianin  Ifcisawa 
ner:  «*  I  am  advised  thatit  iowia  ptoAial  fin  SM 
to  appear  publicly  in  the  pi—ccQtin«,  b«t  I 
wouM  give  10,000/.  to  haive  hkn  teamed.  Mr. 
Jans  my  agent  shall  alway a adtnad  y0«.  Isa 
in  great  diitresv;  1  am  wonried  hw  naj  wtfeia 
Ireland  ;  Mr.  Charles  Anaealogr  w  «t law  wiii 
me  Ibr  partof  my  estate,  mBd,**  m^f  ke,  » If  I 
oannc^  hang  James  Annesley,  it  m  fcaiter  At 
me  to  quit  this  kinptom  and  n  €•  V^ranoe,  aa4 
lot  Jemmy  have  his  right,  if  lie  will  rtmk  las 
into  France  8,000/.  a-year  }  I  will  lear»  Freasb 
beforolgo." 

Mr.  Defy,  of  ooonselfor  tiie  JiflMiJBti^  eb. 
jects  to  Mr.  Giffard's  beinf  cmmhsmi*,  aiwsas 
an  attorney  be  tras  to  keep  ike  gutititB  af  bii 
clienl,  and  if  be  is  a  gentknian  ^^charMler,  bs 
will  not,  and  as  an  attorney  Im  ^ogiit  not  ts 
disclose  them;  and  oiled  tho  oaae  of  CsMkasai 
Piokering,  1  Vent.  197. 

Seij.  MarshaU,  for  the  defta^st.  BrnkWrn 
attorney  will  voKintarily  none  and  disriosa  any 
secml,  he  ongbt  to  be  haard. 

Mr.  Blake,  of  counsel  fcr  the  dtfumtaart  Aa 
attorney  or  solieilar  might  not,  »or  ill  he  cam- 
peliable  to  disclose  the  secrets  of  bin  diait; 
this  is  a  pnvik||ta  inherent  in  tteolBQaaf  sa 
attorney  or  solictor :  butaatlMa  Mivilegebss 
its  source  in  a  pnblk;  donsidemttaa,  1 
with  submls^kMi  to  better  jad||fnBatia»  iaaiB 
this  eaemptive  privilege  is  not  naarch 
solely  the  privilege  of  the  solioitor  «ri 
but  is,  in  taw  aod  reason,  the  rigbt  audi  priTik^ 
of  the  client.  Formeriy^  paraona  imwved  la 
contests  and  litigations  appeared  m  ooott  per* 
ronally,  and  pleaded  aadenibroed  tlietrsevsnl 
demands  and  respective  deteceSi  aod  btiaad 
'  aH  doubt  retained  aome  secrets  eas^resM  f 
but  when,  firom  an  inevitable  variatioe  wf  tUngc, 
an  ihorease  of  trade,  and  an  exubensB«e  ot'epa* 
lence,  legal  altercations  became  ine^oieiaMt, 
then  it  became  neoesaary  to  employ  edien  Is 
represent'the  partiea  surged  |  thane  pcnsss 
are  denominated  attornies  or  solicitfirs,  aai 
they,  in  the  nature  of  things,  moat  tMeeoidally 
be  trusted  with  the  moat  retired  mmd  secsrt 
thoughts  and  actions  of  their  tmflk^ymn,  not 
only  with  respect  to  suits  adaally  instiinad, 
but  also  with  regard  to  suits  tbrsmleeed  er  ia» 
tended  to  be  oomnsenced ;  for  a  peraoB  ase- 
naoed,  if  durected  by  prudence,  will  be  can- 
ducted  by  vigilanoe^and  caotieo,  eqnally  aa  if 
attaehtNl ;  therefore  it  is  absolutely  naecwary 
to  extend  this  privilege  to  the  dieati  and  est 
re-let  it  entirely  ttf  the  solicitor^  eapeciatlj  as 
there  may  be  some  of  that  pvofeefiioo,  who  osn- 
not  be  supposed  to  be  actuated  by  aeefa  priaei- 
plea  of  honowc  and  vtrtue,  as  an  efltoe  of  so 
great  confidence  requites ;  i  meaii  the  pcvaea 
now  produtad  to  be  a  witness  Ibr  the  idaimiff. 
The  ease4»f  lord  Say  and  Seal-,  inMeiishatkM'fc 
Rep<irt8, 1  thinkj  is  an  authority  in  paint. 

lift.  Ikeoitfor^  ftir  the  dafendim^    ifyM» 


¥9Mt,  as  Dl 


mdltickafiEafi^Ai^lma. 
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I  sppMrail  in  cdQrt  HMNliielTes } 
aluitiplicd  and  beeanie  nor* 
ntricate,  tnd  titles  mora  perptexed,  bdth  the 
I  iflrtaAcs  ofplMBSBy  and  the  maktpKoitv  of  bom- 
lesM,  made  it  absolotfelT  neoessary  thai  them 
»liooid  be  a  let  of  peopie  who  should  stabd  in 
rhe  place  of  the  niton,  and  these  persons  are 
smiled  atleniies.  Sinee  this  has  been  thoogbt 
aeoesaary j  all  people  and  all  ooturts  bafe  looked 
■p«o  tliat  cotftdeDce  betveen  the  party  and 
attorney  to  be  so  great,  that  it  would  be  de- 
stmoltTe  to  ill  business,  if  attomies  were  to 
diflelose  the  bosiness  of  their  clients.  In  many 
ettote  men  hoM  their  estates  witkout  tides ;  in 
iHhers,  by  such  iiUee,  that  if  their  deeds  eoold 
be  gfot  out  of  th^r  hands,  they  must  hue  dieir 
fortones.  Vfhen  persons  become  pnnAasers 
fbr  valuable  eonsiderations,  and  get  a  deed  diat 
BMfces  against  them,  diey  anr  hot  oMiged  to 
diselose  iHisther  they  hate  titet  deed.  N6w, 
if  ao  attorney  was  to  be  etamined  in  etery 
case,  what  man  would  tlrot  an  attorney  with 
tiM  seisret  of  Ms  estate,  if  hie  should  b«  perw 
mitted  to  offer  himself  as  a  witness  ?  If  an  at- 
torney had  it  in  his  option  to  be  ekainihed, 
tftere  would  bean  endre  stop  to  business;  no^ 
body  would  trust  an  attorney  with  the  sUie  of 
bieaifiurs. 

The  reason  why  attomies  are  not  to  be  exa- 
inined  to  any  ttrnig  reladng  to  their  cliento  or 
tbeir  adUn^  ts^  because  they  wooM  destroy  the 
confidence  that  is  necessary  to  be  preserved 
between  them.    This  oottddonee  between  the 
enaployer  end  the  pa-son  employed,  is  so  sacred 
a  thing,  diat  if  they  were  at  liberty,  when  the 
present  cause  was  over  that  they  were  em- 
ployed in,  to  give  testimony  in  favour  of  any 
other  pehMo,  it  would  net  answer  the  end  Ibr 
wbieh  it  was  institttled.    The  end  is,  that  per- 
aons  wid»  safety  may  substitute  others  In  tbeir 
room ;  and  therefbt«  if  yon  cannot  ask  me, 
yon  cannot  ask  that  man ;  fbr  every  thing  said 
tn  him,  is  as  if  I  had  said  it  to  myself,  and  he 
is  not  to  answer  it.    Now,  the  question  will  be, 
fbr  whose  sake  il  was  initilufed  f    Be  sore,  for 
the  sake  of  the  person  employing  him*    Who 
then  has  ttieoptionthtt  he  should  Oe  examined  f 
Why,  the  employer;   because  otherwise  it 
wontd  be  in  ittiu  todx  a  eooftdeaee  in  persons, 
if  that  person  was  at  liberty  on  any  account  to 
abake  him^ff,  and  say,  While  f  was  employed 
by  you>  it  was  not  in  my  option  to  disclose  it, 
but  bow  that  I  am  not,  fwill  unravel  all.     Aa 
It  was  for  the  sake  of  the  employer  that  attor- 
nies  were  instituted,  they  cannot  in  civil  suits 
become  witnesses  without  the  oonsent  of  the 
eflsployer ;  therefbre,  I  submit  it,  whether  the 
option  b  in  the  attorney  or  in  the  penon  who 
is  the  emptoyer ;  and  if  in  the  employer,  as  I 
think  it  most  be  botb  fbr  his  safety  and  tdfan- 
tage,  the  att(Mmey  neither  can  noir  ought  to  le- 
veal  what  is  entrusted  to  him.    In  pleading,  it 
is,  * ponilin loco  soo  attornatnm,*  the  attorney 
is  as  himself.     And  it  Is  contrary  to  the  rules 
of  natural  justioe  and  ennity,  that  any  man 
should  betH^y  hhnseff.    I  apprehend  it  is  not 
material  whether  diis  be  a  turpU  cuttafft  not ; 


as  this  man  was  employtd  by  my  lord  Angf#- 
sea,  be  can  be  asked  no  other  questions  than  nst 
lord  Angleseafalmsetf.  ^ 

My  lord,  I  must  submit  it»  whether  an  atter* 
ney*s  testimony  should  be  received,  althongb 
he  ofiem  to  give  it  P  And  in  the  next  place,  1 
submit  it,  whether  this  kind  of  testimontr 
in  this  criminal  case  ought  to  be  reeeived  P  It 
would  be  very  little  satisfaction  to  a  client  to  be 
put  to  apply  10  the  Court  fbr  an  attachment 
against  thisperson  who  offers  to  lay  his  evidence 
before  the  jury,  if  hb  testimony  could  bore- 
eeived.  I  apprehend  that  person  is  in  th^ 
place  of  the  elient,  and  as  he  ehtmstti  him  witli 
scerets,  he  is  not  to  disclose  them  without  his 
lenve ;  and  if  he  shonM  dbtiose  tlmm  out  of 
court,  an  aedon  of  deceit  liOs  agaihst  fathn.  And 
though  an  attorney  shocdd  not  inafart  upon  hb 
piivMege^  yet  it  is  m  the  poiver  of  the  employer 
to  insist  upon  that  ptivflege,  and  to  say  he  ib 
the  person  entrotied  with  bis  seereto.  Now, 
in  this  okse  it  is  mneh  stioncer,  fbr  here  it  b 
said,  tittt  he  is  employed  by  £y  Ibrd  Aogiesea. 
Now,  if  that  party  cannot  disctosO  those  se«. 
tveto  in  a  eivit  ease,  he  soght  not,  fbr  a  stronger 
reason,'  in  a  critohml  case ;  because  that  it 
subjecdng  hb  client  perhaps  to  a  criminal  pro^ 
Bocudon. 

Mr.  JLes,  of  counsel  fbr  the  defbndaat.  My 
lord,  if  the  attorney  confess  Jodement  upon 
record,  it  shall  bind  the  comaor^  tboogrh  don^ 
Without  warrant;  and  the  re48on  it,  that  the 
attorney  appearing  fbr  the  party  is,  shroe  thb 
stotute  of  Morton,  considered  as  tbe  party 
himself.  If  then  the  adomey  and  patty  are 
considered  as  one  person,  why  shall  tile  one  bO 
efiered  to  be  examined  ih  thtt  cause,  when  th« 
other  cannot? 

Serjv  ManMi.  I  do  admit  in  some  caseo  the 
tttomey  oughl  not  to  bb  permitted  to  disekM^ 
tim  teerets  of  his  clients ;  but  that  must  be 
where  the  confident  was  necessaiy  and  bw^ 
fol:  but  here  the  trust  i^as  unlawfiil,  and  the 
attorney  could  not  oonceal  it  without  breach  of 
his  oath,  as  an  attorney,  which  was  to  doriffht 
to  all  meut    This  was  a  criminal  seeret,  that 


was  not  only  to  affect  the  plaintiff's  onmerty 
and  Kfb,  but  also  to  acquire  a  title  in  which  the 
publio  were  interested  ;  so  that  it  became  the 
doty  of  the  attorney  to  disctose  it 

Ubon  .which  the  fjord  Chief  Baron  desired 
to  ask  Mr.  Oiflard  a  fbw  questions,  and  he  was 
called  up  aoconlingly. 

Mr.  John  Giffard  sworn. 

Q.  Are  you  an  attorney  of  any,  and  what 
court  i-^A.  1  am  an  attorney  of  the  Common 
Pleas  in  Engbnd,  and  a  solicitor  of  tbe  High 
Court  of  Chancery,  and  sworn  and  admitted  tt 
such  by  virtue  of  the  act  of  parliament. 

Q.  bid  you  know  die  defendant  dkeeari  of 
Anglesea  P— il.  Yes. 

Q.  Were  you  ever  went  or  solictor  Ibr  him  in 
any,  and  what  caost  f^if .  In  the  yetr  17S9, 
tord  Angtesea  employed  me  to  assist  him  on  n 
particular  occasion  to  make  his  defence. 

Q.  Name  the  parties.--^.  Hi 
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4Qte#,  thekiDg  agunst  him,  asRidiftrdilnDes- 
Jey,€8(|. 

Q.  Were  you  employed  many  other  cause? — 
4»  In  the  year  1729,  the  same  year  when  ao  ac- 
lioD  was  brought  against  him  at  the  suit  of  one 
George  Risden.  .  But  from  the  y«ar 0  1722, 
uotil  he  became  earl  of  Anglesea,  I  ue^er: heard 
of  him.  Injbeyear  1737  Imet  him  iitLpur 
doB,  and  1^  desured  me  to  solicit  an  affair  be- 
tween him  and  his  countess  that  lived  at  Bid- 
diford. 

Q.  Name  the  next  cause.— ^.  Between  the 

3*  jrbt   honourable   Maurice    Thompson  .  lord 
a?ersbamj.iM9d  ^e  earl  of  Anglesea. 

Q.  The  n^t,-^4'  I  was  concerned  in  ano- 
ther, the  sam^  year;.apd  attended  it,  (it  is  very 
wdl  known  through  ttfc(e:Houses  of  Lords  and 
Commons  in  EngTaod)  Jn  order  to  throw  a  Bill 
out  of  the  Bouse  of  Commons,  for  the  exem- 
pli^ing  the  late  earl  of  Anglesea's  will. 

Q,  Go  on. — A»  I  was  likewise  conoeraed  in 
A  particular  cause,  between  my  k>rd  Anglesea, 
ID  the  year  1741,  and  one  Mrs.  Simp^a  of 
this  place;  and  have  also  sued  out  sereral 
write  out  of  th<^,  Court  of  Common-Pleas,  at 
Ihe  suit  of  nay  loi^  Angl^sea,  against  one  Hen* 
derson  a  Quaker.. .      '^-^ 

Q,  Goon.— il.  riikewise  was  employed  by 
kffd  An^[lesea  in  a  cause,  wherein  his  lordship 
was  plaintiff*  and  one  Raohael  Cooper  was 
defendanut*  t  , 

Q.  Go.on.— il.  I  issued  out  writs  against 
Henderson,  at  the  suit  of  one  Banks,  by  kird 
Anglesea's  directions. 

Q.  Go  on.— -il.  I  was  sent  for,  and  com- 
manded by  him  to  solicit  and  carry  on  a  pro- 
aecution  against  the  plaintiff  Mr.  Annesley. 

Q,  Hate  you  been  retained  as  agent  or 
■olioitor  for  tlie  earl  of  Angiesea,  in  any  other 
causes  withm  these  three  years  ?— xt.  I  do  not 
know;  lome  frivolous  tiling  might  hare 
slipped  my  memory,  but  I  wu  not  concerned 
in  any  other  cause,  since  the  prosecution  of 
Mr.  Annesley. 

Q»  Name  the  time  when  you  were  retained 
by  the  earl  to  prosecute  that  murder,-— il.  The 
second  day  of  May,  174S. 

Q.  The  conversation  that  passed  bet^^een 

Jou  and  my  lord,  to  which  you  are  now.  pro- 
uced  as  an  evidence,  was  it  before,  or  a<ter» 
that  time  f-^A.  There  were  sev^r^  detija^ti^s, 
someb^ore,  i^nrtjpme  aft«r.^vThe.QQDv.ecsa-: 
tions  were  froiuHQ^Mi  off^n^effih^dJ^XiM 
the  time  of  Mr.  AiiifMi^i^itiir  dischknred  at 
theOld-Bailey.       ^  ^S    -  X* 

Q.  When  was  the  bill  of  indictment  found 
against  Mr.  Annesley  ?—il.  Tiie  bill  was 
found  in  June,  .and  he  was  admitted  to  bail  in 
July  sessions,  1742. 

0.  On  what  day  is  the  murder  laid  in  the 
indictment  ?^A,  On  the  first  of  May,  1742, 
the  15th  year  of  the  present  kiny* 

Q.  Wi^re  you  agent  or  solicitor  for  lord 
Angiesea  at  the  time  that  the  conversation 
nassed,  before  the  2d  of  May  ?^A,  Not  for 
the  cause  of  Mr.  Annesley. 

Q.  Wer?  not  the  other  causes  subsisting  ^^ 


A,   The  causes  were  on  writs  which  acre 
never  executed. 

Q.  1  desire  you  may  answer  direoUy,  vW. 
ther  the  conversation  More  the  2d  ef  niy  wm 
not  on  some  affair  iu  which  my  hxd  Aogksa 
consulted  and  advised  with  you  as  his  afcst 
or  solicitor,  designing  to  employ  yoa  is  iha 
affair f— 4-  No,  my  lord,  it  was  not;  ftr  1 
did  not  expect  to  beeosptoyed  by  him  a^ 
he  having  employoi  Blr.  GeoigeGsr4mas4 
Mr.  Adam  Gordon. 

Q,  Name  the  people.— J.  Mr.GardasBi 
Mr.  Gordon.  Tbe^  are  attomies,  thej  n 
partners,  and  I  received  my  inatmctiooi,  iai 
great  part,  from  them;  my  lord  ordered  dm  to 
take  directions  from  them,  and  I  have  ibsmc- 
tions  under  Gordon's  own  hand- writiiig. 

Q.  Had  my  ford  Anglesen  those  coaTon- 
tioas  with  you  relative  to  the  plaintiff,  betma 
the  Tih  of  December  and  the  ad  of  Hfsj.is 
mtending  to  emptoy  y4iu,  or  not  P— .d.  I  naer 
was  employed,  nor  intended  to  be  enploj^ 
in  any  suit  for  or  against  him*  during  iks 
time. 

d  When  did  von  first  receive  instradiMi 
firom  Garden  and  Gordon?— X  In  a  vnt 
after  Uie  first  of  May. 

Q.  Had  you  any  instmctions  fifom  then, 
except  what  were  relative  to  the  proseoslin, 
in  relation  to  the  plaintiff  P—-X  No ;  no  is* 
structions  but  what  were  relative  to  the  pf«tt> 
cution. 

Q.  Did  you  chaige  lord  Aiig[lfsra  witb  as; 
term  fees  in  the  year  1741,  relative  to  psrticQhr 
suits  f—ii.  I  believed  I  charged  10a4d.  ftr 
lord  Haversbam's  suit. 

Q.  In  what  term  did  yon  cbnigeit?— i.  1 
find  that  cause  was  in  the  rncation  bstwen 
Hilary  and  Easter  term,  and  was  eoadoM 
before  Easter  term  came.  It  was  dcpeadiif 
in  Hilary  term  1741,  and  was  coadudei 
before  the  next  term. 

Q*  Was  it  depending  for  any  time  Mr 
Hilary/jterm  ?— The  b^^inmnf  of  it  was  the 
30th  of  January,  the  easoign  day  before  Hi- 
lary tenp, 

Q.  Were  you  eoncemed  for  lord  Aogte 
from  the  latter  end  of  November  to  the  btyis- 
iiin^  of  January  1741  ?— J.  I  was  conocfsii 
inJaifMiogout  aome  writs. 
•.  Q.  \ And.  dot  not  you  think,  if  anv  laithid 
de|i^nded  uppn  them,  yon  wookl  hsvs  ^ 
concerned  f'-rt^y  I  do  not  know  bntl  Biig|bL 

The  Witness  goes /of  the.taUe. 

Mr.  Prime,  S^canti  (AnM^mj  Malooe,  mi 
for  the  defendant.  .i^natUMney  shall  not  dinkie 
any  thing  whalfQCifer  in  a  coHatcral^oeitifls, 
that  shall  affeoithe  property  of  tkedieal.' 


*  In  the/'  Trial  at  Bar»»  &e.  the  fotiofmf 
speeches  are  inserted  after  thia  of  Mr.  FHne 
oerieant : 

X.  C.  B.  One  Mr.  Trevor,  an  AOmeh 
was  attached  in  this,  court,  in  the  c***^ 
Magill  against  S^|r«ffc«.  though  he  pktM 
that,  as  an  attorp^y  heiN^ht  not  tadifcl^ 
his  client's  seq^ts. 
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and  Richard  Earl  ofAnglena^ 


A.  D.  1745. 


[1890 


Scij.  TUddU,  for  the  plnnliff.  Mr  lord, 
we  propose  to  examine  to  no  Act  which  came 
to  hie  knowledge  m  an  attorney,  in  anv  auit 
in  which  be  waa  employed  tor  lord  Anffleaea: 
bot  he  declaras  be  never  waa  employed  in  any 
suit  relatbg  to  the  leasor  of  the  plaintiff,  nor 
was  even  intended  to  be  employed  in  any  aoit 
relstingr  to  this  trial.  We  hope,  therefore,  we 
are  proper  to  give  in  evidence  aeveral  declara- 
tions and  cooveraationa  lord  Aogleaea  had  with 
the  witneaa  conceniinff  the  leaeor,  hie  title  to 


this  estate,  and  the  neceatity  be  anprebended 
himself  onder  6f  potting  htm  oat  or  the  way  at 
that  time.  We  do  not  propose  to  examine 
him  as  to  an^  Acts  relating  to  the  proeecution 
of  thatauit  m  which  he  was  then  employed ; 
we  desire  only  to  examine  him  aa  to  the  con- 
▼ersattona  with  lord  Angl^sea  concerning  thia 
caase;  and  I  apprehend^  we  have  undooMedly 
a  right  to  examine  him  aa  to  these  points. 

I  cannot  say,  but  the  gentlemen  on  the  other 
side  have  good  reason  to  oppose  this  evidence, 
which,  if  it  appears  in  the  manner  we  are  in- 
structed it  will,  mast  be  an  evidence  of  ^reat 
weight.  I  shall  first  beg  leave  to  consider, 
whether  an  attorney  may  be  examined  to  any 
matter  which  came  to  hia  knowledge  aa  an 
sttornev.  If  he  is  employed  as  an  attorney  in 
any  unlawful  or  wicked  act,  his  dnty  to  the 
pablic  obliges  him  to  disclose  it;  no  private 
obligatjooa  can  dispense  with  that  nniversal 
one,  which  Itea  on  every  member  of  the 
society,  to  discover  every  design  which  may 
be  formed,  contrary  to  the  laws  of  the  society, 
to  destroy  the  pubKc  welfare.  For  this  reason 
I  apprehend,  that  if  a  aecrel,  which  is  contmrjr 
to  the  puUie  good,  such  as  a  design  to  commit 
treaaon,  murder,  or  peijory,  cornea  to  the 
knowledge  of  an  attorney,  even  in  a  cauae 
wherein  he  is  concerned,  the  oUi^tion  to  the 
pablic  most  dispense  with  the  private  obliga- 
tion to  the  client:  bat  in  thia  case  the  witness 
proposed  to  be  examined  waa  not  attorney  to 
the  defendant  in  any  caae  relative  to  his  testi- 
mony. And  the  secrecy  of  the  attorney  is 
necessary  to  the  client  in  that  cause  only,  for 
the  carrying  on  of  which  he  ia  onder  a  necea- 
stty  to  entrust  him.  For  this  reaaon  I  agree, 
that  whatever  ia  comrnonicated  to  him  from 
that  neceaslty  ought  not  to  be  disclosed,  even 
in  a  future  cauae,  wherrin  he  ia  not  concerned ; 
hot  as  the  client  is  not  obliged  to  entrust  his 

Counsel  for  the  Drfendant,  That  case  was 
very  diflbrmt  from  the  present  one. 

Mr.  Tirevor  was  required  to  answer  (upon  a 
bill  filed  against  him)  what  the  aubstance  of  a 
will  wu,  which  it  appeared  he  had  Ibrmerly 
copied. 

He  pleaded,  it  is  true,  that  being  attorney 
for  Mr.  Savage,  he  ought  not  to  msclpae  the 
aecrets  of  his  client.  But  it  appearing  to  tbe 
Court,  that  he  was  hot  about  fourteen  years  of 
age  when  he  copied  the  wiH,  and  was  not 
then  an  attorney,  an  attachment  was  granted 
against  him,  to  compd  him  to  diadose  what 
wu  required  of  him. 


attorney  with  any  of  hiii  secrets,  bat  soch  only 
as  are  relative  to,  or  niair  be  useful  for  carnring 
on  the  cauae  in  which'be  is'  employed ;  if  he 
troals  him  with  any  matter  foreign  to  that, 
even  during  the  tiane  that  he  h  4ttiployed,^ith 
any  matter  which  was  not  nteessary,  or  any 
way  material  to  the  cause  depending,  he  is 
not  obliged  te  conceal  it 

I  beg  leave  to  say,  aa  there  waa  no  nece^i^ 
open  the  client  to  entrost  htm  with  it,  so 
motaally  there  can  be  no  obligation  upon  the 
attomer  to  conceal  it;  for  as  the  only  ebltga* 
tion  wbich  lies  on  the  attorney  to  secrecy, 
arises  from  the  necessity  of  cohfidence  between 
htm  and  his  employer,  from  the  necessity  tbe 
client  most  be  onder  to  entrust  him,  it  cannot 
extend  to  any  case  where  that  confidence  was 
not  necessary,  where  the  client  was  not  under 
soch  a  neoeasity.  If  thia  be  admitted,  tbe 
mattera  we  propose  to  examine  to  are  quite 
foreign  to  thoae  snita  in  which  the  witneaa  was 
employed  forthe  defendant  My  lord  Anglesea 
was  indeed  onder  a  neceasity  of  entmstlog  him 
with  all  the  evidence  that  bethought  necessary 
fiir  the  proaecottoa  carried  on  against  the 
phuntiff  in  England,  and  the  attorney  is  under 
aa  obligatjon  of  concealing  that  evidence:  bol 
was  he  under  a  neceatity  of  telling  the  attorney 
he  wanted  to  pot  this  man  out  of  the  way,  or 
that  he  waa  entitled  to  bia  honours  and  eatate? 
Thia  was  a  secret  he  ought  in  pmdenoe  to  have 
kept  within  his  own  breast,  and  not  to  have 
discovcored.  This  was  a  secret  not  necessary 
to  be  comrnonicated,  and  therefore  not  to  be 
concealed. 

Upon  these  prindnles,  therefore,  1  shooM 
submit  it  to  your  lordship,  that  we  roost  be  at 
liberty  to  examine  Mr.  Oiffard  aa  to  those  con- 
versationa  which  were  no  way  relative  to  the 
matter  in  which  he  was  then  employed  by  the 
ddfendant  and  which,  if  true,  as  they  are  re* 
nresented  to  us,  import  a  design  contrary  to  all 
lawa  of  nature  and  society. 

Mr.  Walsh,  for  the  plaintiff.  I  da  admit 
that  an  attorney  ahall  not  be  examined  to  any 
fact  disclosed  to  him  by  his  client  as  an  attorney, 
relative  to  a  cauae  wherein  be  was  employed ; 
becauae  a  client  roust  of  necessity  entrust  the 
secrets  of  his  title  to  his  attorney,  to  enable 
him  to  conduct  his  suit ;  and  therefore  the  at- 
torney stands  in  tbe  place  of  hie  client,  who 
cannot  be  examined  aa  a  witneaa  against  him- 
self. But  this  rale  can  never  be  extended 
either  to  a  case  where  the  matter  was  not  cop* 
mnnicated  to  him  as  a  secret,  in  the  cauae 
wherein  he  waa  employed,  or  befi>re.  he  was 
employed  as  attorney  in  that  cause ;  because 
diere  the  client  was  not  onder  an^  neceaaitY  ef 
diadosing  tbe  fact  to  him ;  and  if  it  #ere  other* 
wise,  this  ioconvenienoe  most  happen,  that  no 
attorney  could  ever  be  a  witness  against  a 
person,  if  be  ever  happened,  upon  any  occa- 
sion whatsoever,  to  be  his  attorney.  The 
question  then  is,  whether  the  fact  to  which  we 
want  to  examine  Mr.  Gifiard  'was  commoni* 
catedto  him  by  lord  Anglesea,  as  bis  lordship's 
attorney,  or  not?  or  whether  he  wasadtually 
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employed  by  bim  in  the  proMootioii  of  Mr. 
Ammey,  at  the  time  the  discoone  we  would 
eiamiee  bim  to  happoiedf  It  is  true,  Mr. 
Giffiird  had  been  attorney  to  lord  Augteaea  id 
aevenl  suits  before  this  ooiiTcrsation  haopeoed ; 
but  he  could  not  be  at  that  time  employed  in 
Ibe  prosecution  of  Mr.  Annesley ;  because  it 
appears,  tiiat  this  discourse  happened  before 
Ibe  Qoroner's  inquest  sat«  or  any  proaeoution 
began  on  that  account;  so  that  I  apprehend 
Ibis  case  does  not  come  within  the  rule  1  men- 
tionedy  and  that  Mr.  Gifiard  eoi^ht  to  be  ex- 
amined. But  besides,  what  we  would  examine 
'  bim  to  is,  not  as  to  any  secret  in  the  prosecu- 
tion itself,  but  only  as  to  lord  Anglesea's  inten- 
tion and  design  iq  engaging  himself  in  the  jiro- 
secution.  But  I  must  mention  another  reason, 
ivhich  puts  this  matter  out  of  doubt,  and  that  is, 
that  this  prosecution  was  at  the  auit  of  the 
crown  ;  if  any  secrets  were  in  that  suit,  they 
were  the  king's  secrets,  the  revealing  of  which 
could  be  no  inconvenience  to  lord  An^lesea,  or 
affect  his  property ;  If  an  attorney  is  a  sub- 
scribing witness  to  the  execution  of  a  deed  by 
his  client,  he  does  not  attest  it  asattomn^,  and 
therefore  he  may^rjeveal  his  client's  having 
^ecuted  such  deed. 

If  a  conversation  happened  between  an  at- 
torney and  his  client,  even  relating  to  a  cause 
be  is  concerned  in,  but  before  he  was  ooiieeroeil, 
be  may  disclose  it;  and  therefore,  my  lord,  I 
apprehend,  for  these  reasons,  that  Mr.Gi£^d 
iM^rht  to  be  examined  as  to  the  point  we  have 
opened.  • 

Mr.  Harvard.*  I  apprehend,  that  what  is 
contended  for  by  the  gentlemen  on  the  other 
aide,  is  not  supported  by  the  authorities  they 
have  relied  on:,  because,  in  all  the  cases  quoted 
by  them^t  does  appear,  that  the  attorney  pro- 
poaed  to  be  exammed,  was  the  attorney  or 
Bg^ent  in  that  very  cause  tliat  was  then  to  re- 
ceive a  determination,  and  it  appears  that  the 
secrets  to  which  he  was  to  be  examined,  were 

*  In  the  «<  Trial  at  Bar,"  &c.  this  speech  of 
Mr.  Uarward  begins  thus : 

*<  If  even  an  act  of  parliament  was  nsade, 
that  no  attorney  should  i lisclose  the  secreU  of 
bis  client,  yet  that  act,  in  numberless  cases, 
would  have  no  weight,  because  tto  act  whatso- 
ever can  be  consistent  with  reason  which  would 
anbvert  the  laws  of  God.  And  to  conceal  a 
cripie,  is  in  some  measure  to  become  a  party 
to  it.  Surely  there  never  was  a  stranger  in- 
atance  of  iniquity  than  the  preaeni ;  a  design  of 
the  blackest  dye  against  the  life  of  an  innocent 
panon.  And  aball  a  man;  because  he  has  once 
been  concerned  as  attorney  for  tlie  assassin, 
bare  bis  mouth  shut  for  ever  f  Shich  a  doc- 
trine wottkl  be  to  protect  villainy  against  all 
.  iirtae  and  innocence.  Shall  an  attorney  stand 
by  and  sdb  a  man  kept  out  of  bis  estate  and 
boDour,  and  all  that  ia  d«ar  to  him,  and  not 
apeak,  because  the  criminal  l|as  once  been  his 
di^P  no  sure,  unless  he  has  a  mind  to  be- 
aome  a  party  to  ihe  crime  by  the  concealment 
ffit.** 
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secrets  Uiat  caase  to  baa  kaOwM|gs  frata  is 
alkmtoonoemuigtbatverjrcaiiae.  Salhitik 
tfaaes  quoted  do  net  mamtahi  Ibt  dQedui 
made;  for  tliis  witness  was  never  in  tlmciai 
emploVed  aa  i«ent,  or  in  any  other,  b  wM 
the  title  to  the  Angleaea  estate  was  eoatrsfatni, 
as  it  is  here ;  so  can't  be  said  to  visbte  nj 
confideace  repoaed  in  bim,  aa  to  any  swrni 
concerning  the  title  to  the  estate;  fer  tka 
ooukl  not  come  in  qncatian  aa  the  prSMfiim 
for  murder,  or  be  in  any  sort  nncfissry  ferthi 
client  to  reveal  to  bim  to  eanry  oa  the  prosecu- 
tion; and  therefore  not  withid  the  rule  hit 
down,  That  the  dirat  has  a  privilege  to  kiifo 
bis  attorney  from  disdosiiig  any  of  the  fceMi 
communicatsd  to  him  neeesaary  to  curfm 
the  cause  he  is  employed  in :  And  in  the  case 
of  Cutts  and  Pickering  m  .Veatris,  it  was  s^md, 
that  if  the  aecret  canae  to  hioi  from  hii  dica 
before  be  was  retained,  he  nii^btbeeianiad} 
and  a  retainer  in  a  capital  prosecutioo  eaaot, 
in  the  nature  of  the  thing,  imply  any  treilii 
the  attorney  to  keep  the  secrete  of  the  title  a 
an  estate,  no  way  to  ba  in  question  in  tbstpn- 
secotion:  and  the  case  of  lord  Say  and  M 
mentioned,  makes  rather  for  ua  than  igiiist 
us ;  for  there  the  attorney  emplayed  to  ssfc 
a  recovery  was  examined  against  bisdieaB 
to  antedating  a  deed  to  make  a  tenaatls  tk 
Pmeipe ;  for  that  the  tiase  of  axeeutiog  s  kei 
oould  not  be  called  the  aecret  of  liis  dieat;  isd 
the  rule  laul  down  an  the  other*  sUe,  in  99A 
general  terms  as  it  is  urged,  iastead  of  pit* 
moting  public  justice,  would  subvert  it,  m^ 
screen  all  villainies  that  could  becoatrireda 
carry  a  cause.  I  take  the  distinction  to  be,  ikai 
where  an  attorney  comes  to  tbe  knowMj^tf » 
thing  that  is  *  malum  in  ae,'  against  thecse- 
mon  rules  of  morality  and  honesty,  tbeigt 
from  his  client,  and  necessary  to  pieciire  ac- 
cess in  tbe  cause,  yet  it  is  no  breach  of  tnatii 
bim  to  diachiae  it,  as  it  can't  be  premcird  a 
honest  man  wonid  engace  10  a  trust  tbit  br 
law  prevented  him  iromotsebar^ingthstaiai 
duty  all  are  bound  to,  nor  can  pnvais  obl^atia 
cancel  the  justice  owmg  by  aa  to  the  peUe. 
But  the  trust  reposed  iathia  attorney  im,  a 
caiiT  oa  a  proseoulbn  of  murder.  The  nitte 
disclosed  by  this  lord  to  bim  was  for^  e"- 
eerniog  the  title  to  an  estate ;  then,  bev  ea 
the  revealing  of  that  be  a  breach  of  waa,  «ka 
not  within  the  trust  be  waa  empkijd  io^ 
The  prosecution  was  properly  at  tfca  luif^ 
auit,  and  not  at  the  kard  Aiigleaea's ;  this  ^ 
ment  was  not  thea  even  in  ooatamphttioB,  v 
eouhl  be  foreseen  that  the  title  to  the  ctfalr 
would  ever  come  ia  question ;  so,  vbit  M 
Anglesea  deoiarod  to  htm  ooneeraiagthsiiticf 
is  no  more  within  the  bounds  of  the  tnutr^ 
posed,  than  if  iny  Mher  peri«a  had  dedacd  it 
to  him,  for  whom  be  never  was  emplsyed. 

But  to  go  a  littie  fofther,  suppose  1  asphv 
an  attorney  to  recover  Blac^ore  foroie,a»il 
brin^  an  ^ectmeot  for  it ;  while  he  istbus  c^ 


ployed,  1  come  and  disoaver  to  him  thai  1  ^^ 
ioxged  a  deed  which  relates  to  Wbitesoeisaf 
possession,  and  which  is  tbe  right  of  aaotk^f 


1233] 


and  Richard  Airt  ofAn^eatL 


A.D.  1748. 


[1291 


raan ;  might  not  the  attorney  hereafter  di»- 
close  that  forgery,  to  enable  the  other  to  re- 
cover Whtteacre  from  me?  For  be  neVer  was 
employed  or  entrasted  aa  an  attorney  by  me 
ID  that  case.  8o,  io  the  present  case,  the  at- 
torney was  never  employed  in  any  cause  where 
the  title  of  the  estate  was  or  could  come  in 
question ;  so  not  at  all  within  the  reason  of 
that  necessary  privilege  given  by  law  to  the 
clieot,  to  hinder  his  attorney  from  disclosing 
any  of  the  secrets  communicated  to  him,  ne- 
oessary  for,  and  relative  to  the  carrying  on  of 
the  cause  he  has  engaired  himself  in  to  prose- 
cote.  .  The  thing  therefore  that  varies  this  case 
from  the  rale  of  privile^  laid  down  on  the 
other  side  is,  that  this  attorney  was  never 
ooncemed  in  any  suit  of  my  loni's  relative  to 
the  title  of  the  estate,  and  to  which  we  now 
produce  him ;  and  there  can  be  no  such  privi- 
lege, but  where  there  is  sach  suit  and  retainer 
for  that  individual  purpose,  and  cannot  extend 
to  concealment  of  secrete  disclosed  onder  the 
confidence  of  ordinary  friendships  or  discourses, 
^nd  lastly,  as  it  is  a  discovery  to  the  agent  to 
contrive  the  death  of  an  innocent  man,  that 
there  is  no  protdHion  whatsoever  can  be  given 
to  dispense  with  that  moral  engagement  he 
was  under  to  the  discovery  of  it ;  if  this  un- 
fortunate gentleman  had  come  to  the  discovery, 
that  the  lord  Anglesea  and  his  attorney  had 
entered  into  a  conspiracy  to  bribe  witoesses, 
could  the  Court  stand  by  and  say.  That  this 
witness  should  not  he  exaimned  P  How  can  he 
now  then,  in  a  civil  case,  wherein  lie  never  was 
concerned,  have  that  protection  P  Will  any 
gentleman  deny,  that  this  attorney  could  have 
Ipone  and  given  in  an  examination  concerning 
this  prosecution  ^  He  certainly  could ;  for  no 
man  can  have  a  protection  against  the  kin^ . 
And  if  lord  Anglesea  was  so  idle,  or  if  Provi- 
dence has  so  ordered  it,  that  he  shonid  be  so 
unwary,  or  so  wanton,  as  to  make  a  discovery 
of  this,  and  of  the  plaintiff's  title  to  the  estate, 
he  has  no  privilege  against  the  discovery  of  it.* 

*  In  the  '<  Trial  at  Bar,"  &c.  the  following 
speech  of  Mr.  Prime  Sojeant  Malone  is  in- 
serted in  this  place : 

Mr.  Frime  Serjeant  Maloae.  Mr.  Giffard 
acknowledged  that  he  was  concerned  as  at- 
torney for  my  lord  Anglesea  from  1733,  to 
174  i;  what  1  therefore  humbly  contend  for 
is,  that  he  cannot  legally  reveal  any  secret 
communicated  to  him  by  the  defendant  during 
that  period  of  time  that  he  was  his  lordship's 
attorney. 

The  mutual  confidence  between  client  and 
attorney  require  the  preservation  of  secrecy. 

And  as  the  client  cannot  be  supposed  to  be 
qualified  to  du|tingnish  what  is,  or  is  not  neces* 
sarv  to  his  cause,  if  he  should  be  mistaken, 
and  entrast  his  attorney  with  what  the  attorney 
should  be  of  opinion  waa  unffecessavy,  yet 
surely  his  attorney  ought  not  to  reveal  it. 

As*clienta  are  not  versed  in  law  afiairs,  thev 
most  be  informed  by  their  attorney,  for  whicn 
purpose  they  moat  tell  them  theur  whok  case, 
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SoHcUor  General^  (Warden  Flood,  esq.)  for 
the  defendant  f  I  humbly  hope  your  lordship 
will  not  admit  this  person  to  oe  examined  in 
this  cause.    If  the  question  were  only  to  his 

and  tliia  necessity  creates  a  confidence  between 
them. 

In  the  lord  Say  and  Seal's  case,  it  is  express* 
\y  laid  down  for  law,  that  if  aj»(rson  entrusts 
his  attorney  with  a  secret,  whether  it  relates  to 
the  cimse  he  is  actoallv  employed  in,  or  ano- 
ther, the  attorney  shall  not  reveal  it,  because 
it  is  the  same  thing  whether  he  is  attorney  in 
one  'Suit  or  aeveral,  there  is  the  same  trust  and 
confidence  reposed  in  him,  and  there  seems  to 
be  no  difference  whether  the  conversation  re- 
latea  to  the  principal  cause  in  which  the  at> 
toraey  is  concerned,  or  to  a  collateral  action, 
in  which  he  is  not ;  it  is  in  either  case  ground* 
ed  on  the  confidence  that  arises  from  the  at- 
torney's being  employed,  and  therefore  ought 
not  to  be  disclosed. 

Suppose  a  man  indicted  for  murder  cousulto 
his  attorney  or  counseV,  can  any  one  say  (though 
that  crime  concerns  the  public  justice  as  much 
as  any)  that  the  attorney  or  counsel,  so  consult^ 
ed,  ought  to  reveal  the  secrete  of  his  employer  f 

Gi£§ird  owns  he  was  attorney  in  several  suite 
for  the  defendant ;  what  though  the  colloquium 
he  is  called  to  disclose,  was  .not  relative  to 
the  specific  suit  he  was  attorney  in,  yet  I  hope 
he  ahall  not  reveal  it ;  because,  jny  lord's  re« 
taining  him  to  be  his  attorney  imported  in  its 
own  nature  a  trust  and  confidence.  Itwasm 
reliance  on  this  max'^n  of  the  law  that  drew 
lord  Anglesea  in  to  trust  his  attorney  with  his 


One  of  the  canses  mentioned  by  Giffard  was 
between  lord  Haversham  and  lord  Anglesea. 
With  ^eat  stibmission  the  Court  cannot,  with- 
out gomg  into  the  nature  and  circumstances  of 
that  cause,  know  how  far  the  secret,  now  to  be 
disclosed,  was,  or  was  not  necessary  to  my 
lord's. defence  in  that  suit;  and  thereibre  i 
humbly  submit  whettier  it  ought  to  be  disclosed* 

t  In  p.  5a,  of  "  The  Trial  at  Bar,"  &c.  this 
Speech  is  ^ven  thus : . 

Mr.  Sdicitor  General  of  counsel  for  the  de* 
fendant  The  constitution  of  law  that  made  it 
necessary  to  employ  attomies,  enjoined  them  to 
be  faithful  to  their  diente,  and  armed  them 
with  several  privileges,  not  for  their  own  sakea 
but  their  diente;  so  that  the^  are  the  prt- 
vileges  of  the  client,  and  not  of  the  attorney ; 
the  attorney  therefore  cannot  give  up  hia 
client's  privilege,  and  reveal  his  secrete.  And, 
as  there  scarce  ever  was  an  instance  of  an  at« 
torney'a  being  ao  wicked,  I  cannot  dte  many 
authorities  to  this  point ; '  but  I  humbly  con- 
cdve,  and  there  is  the  less  need  of  it,  because 
the  nature  of  the  thing  does  not  require  it,  an 
attorney  hy  his  profession  being  obliged  to  ob- 
serve secrecy. 

The  case  of  lord  Say  and  Seal  mentions  the 
privilege  of  refusing  to  be  examined,  as  the 
privilege  of  the  dient,  and  not  of  the  attorney. 

And  if  an  attorney  at  any  timc>  bdog  out  of 
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eieditt  sorely  be  can  doerve  dqhib  ;  for  he  sp- 
|itBrs  under  the  oiroumttanoet  of  a  persoa  who 
was  employed  from  Ihe  year  17S3,'Uv  this  no- 
ble person  as  his  attorney  :  a  man  wUiin^y  b^ 
traving^  those  secmts,  wbicby  in  point  of  duty 
and  common  honesty,  he  ought  to  keep.  Be- 
sides, the  secrets  he  pretends  to  disclose  are 
auch  as  it  was  not  necessary  ibr  my  lord  to 
'comouioicate  to  him,  and  such  as  no  man  iik 
bis  whs  could  disclose  to  any  person,  under 
what  obligation  soever  of  aecrecy,  without  an 
unayoidable  necessity,  which  does  in  no  sortap- 
Bear  to  be  the  case  here  ;  and  this  makes  what 
he  says  the  less  credible,  and  him  the  less  fit  to 
be  beltefed  asto  his  competency.  The  case 
of  the  lord  Say  and  Seal,  which  has  been  dted^ 
is  a  fhll  authority  that  the  secreoy  indulged' to 
this  sort  of  peo(Je  by  Ihe  law,  is  not  for  their 
sakes,  but  Ibat  of  their  clients.  That  it  is  the 
privilws,  not  of  the  attorney,  but  of  the  client ) 
and  of  conoeqaence  cannot  be  wared  without 
his  consent.  It  is  true,  this  privilege  will  not 
b^ki  in  a  criminal  case,  but  ia  supersede, 
when  it  is  iocompatible  with  tiie  peace  and 
welfare  of  the  poblib ;  but  ours  is  aprtrale  case, 
and  falls  not  within  this  rule. 

Mr.  Harwatd  oienttons  the  case  of  Staples 
and  Staples,  wherein  a  settlement  that  was  con- 
cealed, but  not  suppressed,  was  wsutted  to 
be  known  by  Mr.  Matthews;  when  the  lord 
ebanoellor  directed  it  so,  that  there  -was  a 
meetug,  by  consent  of  all  parties,  between  the 
attomies  on  both  aides,  and  a  copy  taksfi  and 
aigued. 

Mr.  Daly^  of  counsel  for  the  defendant,  sup- 
poses, that  if  he  was  concerned  for  a  man 
guilty  of  high-treason,  the  Court  couU  not 
oblige  him  to  dischM  the  secrets  committed  to 
him  by  that  man. 

Bh.  Smith,  Ibr  the  defendant  If  I  tJ 
uprebend  the  nature  of  Mr.  Gififiud's.evii 
offered  by  the. gentlemen  on  the  other  side,  it 
i^tsa  to  two  different  kinds  of  declarations  al- 
kdged  to  have  been  made  io  him  by  my  lord 
ibiglesea  in  oonversation  duriag  two  diftersnt 
neriods  of  time ;  first,  the  dtdartttom  of  tny 
lord  concerning  the  norht  of  Mr.  Amnaley,  (the 
Msor  of  the  plamtftf)  and  these  are  alleged 
to  have  been  made  at  several  times  m  the  year 
1741,  antecedent  to  the  prosecntion  ni  Mr.  An- 
neslejr;  and  in  the  next  ptece,  my. lord's  de- 
•larationa  that  he  wouM  give  ten  thousand 
pounds  to  have  Mr.  Annesley  banged ;  and 
these  are  said  to  hove  been  made  daring  the 
continnance  of  the.  prosecution.     We  objected 

humour  with  bis  client,  might  give  up  his 
dient^s  privilege,  and  discover  his  secrete,  it 
would  be  attended  with  very  daugeroos  conae- 
quences.  I  know,  that  in  the  cause,  Sl^bens 
against  Stephens,  one  Mr.  Matthews  an  at- 
torney was  admitted  to  give  evidencey  but  it 
was  by  the^wnsent  of  all  parties. 

If,  after  all  we  haveeSid,  Mr.  Gifiard  is  to 
give  his  evidence,  I  am  persoaddd  he  must 
appear  in  such  a  light>  as  to  veoeire  but  little 
itrnocredit. 


to  this  evidence,  tbataaMr.GiAld  sppcmi, 
fiwm  what  he  said  on  the  table,  to  have  b« 
employed  by  my  lord  asbisattoruM,  hesigit 
not,  by  Uw,  to  be  pemuttod  to  dttdon  mj 
thing  that  was  uUered  to  him  by  my  knd  osdtf 
the  trust  and  confidence  tepoaed  in  bun  u  m 
attorney.  There  have  been  two  ansven  giici 
to  this  d^eotion  :  First,  That  Ibe  net  difdomf 
the  secrete  of  the  client  is  a  privilege  gim  ^ 
kw  to  the  att6mcy,  and  in  his  favour  snlj,iei 
therelbie  he  is  at  libeity,  if  he  thinks  fit,  to 
waweit.  InlbeaextpbMe,tbeflsntlenini^, 
that  the  decfauatkilis  toochinff  Mr.  Anoolcy  i 
right,  were  made  atatime  when  mgr  k»rdU 
no  cause  depending,  add  that  whatorsr  is  ds* 
closed  by  the  olieni  to  his  atloifi^,  whes  tbsi 
is  no  cause  depending  in  which  theaUooMyii 
employed^  is  net  within  the  psinn  ofitbegvood 
rule;  because  ib  such caaethe  may  be  nid  H 
be  intrusted  aa  a  oompanioii  oracqusiotiM^ 
but  cannot  be  aaid  to  be  tcosttod  as  an  sttonqr  t 
andtbcfetbra,  they  aay,  Mr.  Gifibid  oogbtn 
be  eowmined,  at  least  io  these  dadsiaiim 
Before  I  speak  to  these  points,  I  shall  beg  hne 
to  observe  in  geneaal,  tbat  breach  of  traa  tai 
confidedce  is  a  thing  no  ways  to  befaruanl 
in  any  man  whatsoever,  whether  he  is  or  ii  on 
an  attorney ;  for  mutual  trust  and  eonfitatt 
is  one  of  the  stroi^;eBt  cemeoto  of  buoHn  •• 
ciety,  ami  without  which  it  could  not  mbaa; 
and  therefore  I  apprehend,  tbat  the  Cooil  mil 
alwnya  go  as  &r  in  evciwcase*  as  by  kwllwj 
can,  to  pretentaperson  frombeingf^oilt;  «f «• 
base  an  action  as  vblation  df  trust  aad  cw&- 
dence,  although  hcahouUbe  eserso  wiUiagH 

As  to  the  first  pointy  whether  BIr.GiM 
ought  to  beat  liberty  to  wave  biaprifilege;  I 
think  the  caaa  of  my  lord  Say  and  Sesl,iiilk 
book  caUed  Macclesfield's  Cases,  fol.  41.  dms- 
tinned  by  Mr.  Prime  Seijeant,  aeams  to  ben 
eipreas  authority  that  he  ought  not.  Is  tkit 
caae,  the  Court  m  giving  their  opiaioo,  br  it 
down  as  a  general  rnle,  <«  That  an  attoraevi 
privilege  b  the  privilege  of  his  disnt ;  asd  mt 
an  attorney,  thoogh  he  would,  yet  shall  s^Jtk 
allowed  to  discover  thie  secrete  of  bis  ctot 
The  different  intereste  which  the  attorney  i^ 
theditathavein  thts^ privilege,  shew tbbniK 
to  be  highly  agreeable  to  reason.  As  10  w 
attorney,  this  privilege  is  an  exemptioo  frm  m 
general  rule,  which  oblifleievery  sue  to  tem 
his  knowied^  in  any  a&ir  where  be  ii  oiled 
upon  as  a  witness.  By  this  eKemplim  kMi 
freed  fnm  the  dissgreeable  aecesBly  of  itw 
ing  what  was  disdosed  to  him  by  his  dint 
underthe  seal  of  cenfidcfnces  Ibiais  t  pnn- 
l<^e  which  every  honest  attorney  will  tft  «e 
highest  value  upon,  and  will  endeavosr  t•pt^ 
serve ;  and  wfaenercv  any  attorney  <l«"?  ^ 
be dbehasged from  tbat exemiitsaw» sod »«» 
Kbei^  to  %rave  bii  privilegei  be  does,  ia  eW, 
desire  to  be  at  liberty  to  be  iruilty  ef  eoeoftM 
basest  of  aotbns,  bresich  of  trust  sad  cart* 
dknce;  which  as  it  is  a  thing  higblj  to  be  as- 
countenanced  in  any  case,  nscfe  sfpec^f" 
thatof  anatUKosyi  te  eugbl  nsttobep 
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imftM  t»  4e  iti  l«i  ^km  tortefcr  so  ftn^^  aa 
i>olia»ti  w  to  it     Aslothectteat,  tfa«iiilerail 
wlftioli  hebMiDthiBpMfUegeyiivery  obviom. 
K«  nan  cm  eosdiMt  txxy  of  his  afiaira  whick 
iiela4«  to  matten  of  lav,  witbont  employtag  aaA 
•OBSttkinflr  with  ao  aitoraey ;  eveo  if  he  iaoa- 
paUe  of  ooiag  tl'  ia  point  of  sluR,  the  law  will 
Bol  let  bun ;  aad  if  be  docs  not  folly  and  can- 
^iiUy  diedtMO  every  Ibing  Ihat  ia  in  his  inind» 
which  ha  afiffohenda  laay  beia  the  least  nk- 
iivetotheafiairhecomnhs  his  attom^  npon, 
U  will  be  imiiesBible  far  the  attorney  prepcriy 
4o  aenre  bin :  therefore^  to  permit  an  attomey, 
wheoerer  be  tbmks  fit,  to  betray  that  confi' 
4ottco  wbiob  the  clienl  is  under  sach  an  abso- 
lute Beoessily  of  rqiosing  in  him,  wonld  be  of 
the  HMWl  dangarona  canseqnence^  not  only  to 
the  particular  clienl  concerned,  but  to  OFcry 
ollior  Ban  who  is  or  may  be  a  client    The 
geutleaaen  oo  the  other  side  have  attempted  to 
confine  and  circamscribe  this  privilege,  and  to 
make  it  extend  only  to  matters  disclosed  by  the 
eKent  relative  to  some  suit,  then  depending,  {q 
which  the  attorney  is  concerned .    ]3nt  I  appre- 
hend this  woald  be  making  the  role  a  great  deal 
too  narrow ;  for,  if  the  principles  on  Which  the 
mle  is  founded,  are  considered,  the  trae  mean- 
ing of  it  must  be,  that  the  aitonio/  ahall  not  be 
permitted  to  reveal  any  thing  that  bis  client 
diaolosea  to  him  under  a  general  confidence  as 
his  attorn^ ;   ao  thet  it  oannot  be  oMlerial 
whether  a  suit  was  then  actually  depending  or 
Dot ;  but  the  material  point  to  be  considered  is, 
wHether  the  client  did  not  consider  him  as  hie 
attorney,  when  he  ao  disclosed  his  mhid  to 
bim  ?  In  the  present  ease,  that  my  lord  Angle- 
sea,  at  the  Ume  theae  declarations  tooching 
Mr.  Anuealey's  right  are  said  to  have  been 
.  naade,  did  eonsider  Mr.  Giffard  as  hislttomey, 
cannot  be  doubted.    Mr.  Giffiird  says,  That  my 
lord,  at  several  times  before,  and  particularly 
in  the  year  1741,  bad  erapbyed  bim  in  several 
suits;  that  he,  after  those  diseoarses,    em- 
ployed him  again,  aad  in  the  moath  of  May 
1740  discharged  bim.     So  that  the  general 
sonftdeoce  my  lord  reposed  in  bim  as  bis  at- 
torney, must  be  presumed  actpally  to  subsist 
from  the  time  he  first  retained  Mr.  Gifiard,  till 
ths  time  he  discharged  bim ;  and  whatever  my 
lord  said  to  him  during  that  space  of  time, 
touobiog  bis  affiiirs,  was  plainly  said  to  him 
under  confidence  as  his  attorney ;  my  lord  bad 
employed  him   as   an   attorney  before,  and 
plOittly  intonded  again  to  employ  bim  as  bis  at- 
lomey  afterwards;  aad  be«mse  there  was  an 
interval,  during  that  space  of  time,  in  which 
my  lord  was  at  peace,  and  happened  to  have 
AO  suits  on  bis  bands,  to  say  that  bis  at- 
torney shay  therefore  be  at  liberty  to  disckMo 
what  was  is  that  interval  revealed  to  bim, 
wmild  be  eqsally  productive  of  all  the  ill  oon- 
se^denoaa.  that  would  attend  his  being  per- 
mitted to  disclose  what  he  was  entrusted  with 
relative  to  s  suit  aotually  depending ;  the  coo- 
l&dence  reposed  is  the  attorney,  is  the  same  in 
the  ond  caae  as  in  the  other,  and  his  violation 
of  thai  sonfidoBse  eyially  pn^dioiid  both  lo 


the  oKent  apd  the  publio.  It  has  been  ob- 
jscted,  that  what  hoa  been  cited  out  of  the  case 
of  lord  Say  and  Seal,  is  not  the  point  adjudged 
in  the  case :  but  althouj^  the  Court  do  ther^ 
decide  the  ^pieslioB  before  them  upon  another 
point,  yet.  the  general  mle  which  they  lav 
down  (as  I  have  mentioned  it)  stands  adnutted. 
The  case  of  Mr.  Matthews,  the  attomej^,  waa 
mentisoed  on  the  other  aide:  if  1  am  rightly 
informed  of  that  case,  Mr.  Matthews  had,  in 
the  pctaesoe,  and  at  the  dcsiro  ol*  hbi  diant,  at« 
tested  ami  snhsA-ibcd  a  deed  as  a  witness.  The 
question  asked  of  bim,  waatouohing  the  eascu* 
tion  of  that  deed,  and  he  was  ordered  to  aaswer 
it ;  but  that  ease  is  entireiy  different  from  the 
prasent ;  whenevoff  a  man  attests  the  execution 
of  a  deed  as  a  witness,  he  does  therthy  engage 
to  prove  the  execution  of  it,  whemever  be  ta 
judicially  caHed  upon  so  to  do ;  and  bis  dienfs 
desiring  him  to  attest  the  deed,  ia  a  consent 
that  the  attorney  shall  enter  into  that  engaifo* 
meat ;  therefore  that  caaO  is  no  wav  restive 
to  the  preseat  question.  This  is  all  1  shall 
trouUe  the  Court  with  as  to  the  supposed  do* 
elaratioss  of  my  lord,  antecedent  to  the  pro* 
seoutien  of  Mr.  Annesley.  As  to  the  declars* 
tions  supposed  to  have  been  made  by  my  lord 
during  the  prosecution;  besides  tbe  other 
reasons  I  have  b^re  mentioned, 'as  to  tbe  oon- 
fidenee  my  Wrd  reposed  in  him  as  an  attor- 
ney, I  have  another  objection  against  the  exa- 
mmiag  Mr.  Giffard  ia  this  pomt.  Tbe  gentle* 
men  1^  night  produced  Mr.  Giffard,  and  pro* 
posed  to  exasaiae  him,  to  shew  that  my  lord 
Anglesea  waa  ooncemed  in.  and  assisted  to 
carry  on  this  prooeoution ;  wbich  evidence  waa 
objected  to  on  our  side,  and  upon  debato  the 
Court  seemed  to  be  of  spinioa,  that  they  ought 
not  to  be  let  in  to  give  thpt  evidence ;  and  ( 
apprehend  the  point  wo>  this  morning  given  up 
by  the  gentlemen  on  the  other  side:  but  thia 
examination  new  proposed,  is  an  attempt  to  do 
the  same  thing  in  another  shape ;  thev  were 
not  admitted  to  give  evidence  directly  that  my 
lord  was  coocerned  in,  or  carried  on  tbe  prose* 
cotion;  but  if  the^  are  admitted  to  prove  bis 
decjar^ions  touchm^  his  intention  in  carrying 
it  on,  u  is  plainly  domg  the  same  thing  in  other 
words,  and  would  be  to  admit  tbem  to  do  that 
this  morning  which  was  refused  last  night. 
The  gentlemen  hare,  in  proposing  their  evi- 
i|eoc^  on  this  occasion,  used  many  harsh  ex- 
pressions concerning  tlie  defendant ;  but  I  ap* 
prebend  they  are  a  little  too  early ;  harsh  re- 
flections should  not.be  used  until  the  facts  on 
which  tbey  are  founded  are  proved  and  given 
in  evidence ;  whether  that  evidence  shall  be 
given  or  not,  is  now  the  point  under  tbe  con- 
siileration  of  the  Court ;  and  until  that  mattor 
is  decided,  I  make  no  doubt  but  that  the  gen- 
tlemen of  tbe  jury  will  not  oermit  the  suppo- 
sition of  fACts  tohave  any  inflnenoe  upon  tbem, 
before  the  facts  themselves  shall  be  proved. 
Upon  tbe  whole,  as  whatever  tbe  Court  aball 
do  in  this  case  will  be  a  precedent,  ana,  for  the 
ipasons  1  hare  meotioned,  a  precedent  of  very 
great  consequence,  in  all  other  cues  betweeo. 
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•f  ery  other  client  and  bis  attorney,  1  hope  the 
Conrt  will  be  of  opinion,  that  Mr.  Giffard 
oa^ht  not  to  be  examined  to  any  of  the  points 
proposed.* 

L.  C.  Baron,  The  objections  to  Mr.  Gif- 
fard's  being  admitted  to  give  the  evidence  pro- 
posed by  the  plaintiff's  counsel,  have  been 
argued  with  great  strength ;  and  undoubtedly 
the  public  is  interested  in  the  event  of  Ibis 
question,  so  far  as  it  may  affect  the  necessary 
confidence  between  the  client  and  his  attorney 
or  agent,  which  will  make  me  cautious  of 
fixing  boundaries  to  that  trust.  The  proper 
way  will  be  to  determine  this  and  every  like 
case  upon  their  own  circumstances.  W  bat  has 
been  urged  to  take  the  present  case  out  of  the 
general  rule,  was,  that  the  conversation  to 
which  they  would  examine  Mr.  Giffard,  was 
neither  in  any  cause  wherein  he  was  con- 
cerned for  the  defendant,  or  relative  to  any  in 
which  he  was  consulted,  or  intended  to  be  em - 
pk>ved  by  tfa^  defendsnt.  If  so,  the  question 
will  be,  whether  an  attorney  shall  be  permitted 
to  disclose  the  general  conversation  he  had 
with  hii  client,  without  relation  to  him  as  his 
attorney  P  Now,  admitting  the  policy  of  the 
law  in  protecting  secrets  disclosed  by  the  client 
to  his  attorney,  to  be,  as  has  been  said,  in 
favour  of  the  client,  and  principally  for  his 
service,  and  that  the  attorney  is  tn  loco  of  the 
client,  and  therefore  his  trustee,  does  it  foHow 
frona  thence,  that  every  thing  said  by  a  client 
to  his  attorney,  falls  under  the  same  reason  P  I 
own,  I  think  not;  because  there  is  not  the 
same  necessity  upon  the  client  to  trust  him  iu 
one  case  as  in  the  other ;  and  of  this  the  Court 
nay  judge,  from  the  particulars  of  the  conver- 
sation. Nor  do  I  see  any  impropriety  in  sup- 
posing the  same  person  to  be  trusted  in  one 
case  as  an  attorney  or  agent,  and  in  another  as 
m  common  acquaintance.  1  n  the  first  instance, 
the  Court  will  not  permit  him,  though  willing, 
to  discover  what  came  to  his  knowledge  as  an 
attorney,  because  it  would  be  in  breach  of  th|it 
trust  which  the  law  eupposes  to  be  necessary 
imtwoen  him  and  his  employer:  but  where  the 
•lient  talks  to  him  at  lar^e  as  a  friend,  and  not 
in  the  wav  of  his  profession,  I  think  the  Court 
is  not  under  the  same  obligations  to  guard  such 
4Becrets,  though  in  the  weast  of  an  attorney. 
]f  I  emploj^  an  attorney,  and  entrust  to  him 
aecrets  relative  to  the  suit,  that  trust  is  not  to 
lie  violated  ;  but  whe^  i  depart  from  that  sub- 


•  In  the  "  Trial  at  Bar,"  &c,  after  this 
Speech  of  Mr.  Smith  is  given  the  following  of 
If  r.  Lehunte : 

Mr.  Lehunte,  of  counsel  for  (he  defendant. 
If  a  bill  was  filed  agauist  lord  Anglesea,  to  en- 
4)nire  into  the  manner  of  the  prosecution  against 
Mr.  Annesley,  charging  it  to  he  malicious, 
would  his  lordship  be  obliged  to  answer  such 
m  charge  P  No;  and  therefore  1  hope  that  Gif- 
fard, without  his  lordship's  consent,  shall  not 
disdosa  any  matter  relative  to  that  prosecution, 
•which  his  employer  couki  not  be  obliged  to 


ject  wherein  f  employed  him,  he  is  no  wnt 
than  another  man,  especially  when  thecssKi 
did  employ  hi  in  in  is  over ;  beoaose  he  if  sot 
to  be  supposed,  as  an  attorney,  to  be  a  goeiA 
confident.  When  the  cause  is  ended,  be  is 
then  only  to  be  consideied  with  respect  to  ks 
tbrmer  employer,  as  one  man  to  another;  tnd 
•then  the  breach  of  trust  duea  not  fall  withs 
the  jurisdiction  of  this  court ;  for  the  C«vt 
oan*t  determine  what  is  boooar  bat  vbtf 
is  law,  and  all  the  cases  fall  under  thb  dn- 
tinetion.  The  case  cited  of  Cutts  and  Picker* 
ing,  1  Vent.  197,  restrains  it  to  what  cant 
to  his  knowledge  as  attorney ;  mod  so  1  tluok 
is  the  case  of  lord  Say  and  Seal  ;  the  erideaee 
to  which  be  was  produced  being  to  the  dcfee- 
tive  execution  of  a  deed,  to  make  a  teaast  to 
the  Pnecipe  for  suffering}  a  recovery,  in  whid 
the  witness  had  been  emjikiyed  as  attoraey, 
which  was  the  secret  of  his  client's  canse. 


The  Lord  Chief  Baron  was  going  to  men- 
tion the  case  of  one  Hamilton,  where  he  a|>^ 
bended  the  attorney  had  been  ezaoiioed  is 
Chancery  ;  but  being  informed  be  was  not,  bis 
lordship  proceeded : 

What  I  found  myself  upon  ia,  the  natore  «f 
the  testimony  proposed,  which  appears  to  oie 
to  have  been  casual  conversation  betveeo  tk 
witness  and  the  earl  of  Angleaea,  which  wai 
not  necessary  to  have  been  commooieiled  i« 
Giffard  by  his  lordship.  And  as  to  the  printe 
trusts  between  man  and  man,  we  cannot  inter- 
pose. Besides,  as  this  was  in  part  a  wicked 
secret,  it  ought  not  to  have  been  concealed ; 
though,  if  eariier  disclosed,  it  might  bare  beet 
more  for  the  credit  of  the  witness.  I  there- 
fore think  Mr.  Giffard  may  be  exanuaed  to  the 
ilefendant's  declarations  concerning  the  plaia- 
tiff's  person  and  title. 

Mr.  Baron  Mounteney.  The  prodigkiaB  eea- 
sequence  of  the  cause  now  depending  before 
us,  hath,  very  properly,  induced  the  geatk- 
men  who  are  of  counsel  on  both  sides,  to  mat* 
upon,  and  argue  at  large,  every  point  um^ 
in  the  cause,  which  couM  posaiUy  bear  tbe 
least  d^te.  The  same  reason  bath  iodoced 
the  Conrt  to  hear  gladly,  with  tbe  ntavrt  pa- 
tience knd  attention,  every  thing  wbicb  cmM 
possibly  be  offered  on  either  side;  sod,  1 
think,  nothing  hath  been  omitted,  which  codd 
have  been  materially  offered  upon  tbe  present 
question. 

For  my  own  part,  notwithstanding  sU  tbe 
objections  which  have  beenTaised  agaknt  tbe 
evidence  now  under  consideration  by  tbe  de- 
fendant's counael,  I  still  continue  of  tbe  ffsw 
opinion,  which  I  entertained  when  tfaeerideiics 
was  first  offereil  and  objected  to ;  wbicb  ii* 
that  the  question  now  betbre  ns  will  ^eei'*! 
very  easy,  clear,  and  short  determinatkm,  m 
that  in  favonr  of  the  evidence  proposed.  1  w 
rather  say  so,  because  1  think,  that  upoo  tte 
very  principles  laid  down,  and  unon  tbsaotbO' 
rity  of  the  very  cases  cited  by  toe  ^^«"^*"^ 
counsel,  it  is  to  demonstration  clear  that  tbe 
«vklaioeaow  otfend  ooght  to  be  ndBUlttd. 
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Mr.  Recorder  hath  Tery  properly  mentioned . 
Lhe  fbuodftlioD  upon  which  it  bath  been  held, 
uid  is  oertainly  andoobted  law,  that  attomies 
oag^bt  to  keep  iofiolably  the  secretff  of  their 
ciieots,  viz.  ThatJm  increase  of  legal  business, 
and  the  ioabiliiy  of  parties  to  transact  that  bnsi- 
oess  themselres,  made  it  necessary  for  them  to 
employ  (and  as  the  law  properly  expresses  it, 
poncre  in  loco$uo)  other  persons  who  might 
transact  that  business  for  them.  That  this 
necessity  introduced  with  it  the  necessity  of 
what  the  law  hatli  very  justly  established,  an 
inviolable  secrecy  to  be  observed  by  attornies, 
in  order  to  render  it  safe  for  clients  to  com- 
municate to  their  attornies  all  proper  instruc- 
tion for  the  carrying  on  those  causes  which 
they  found  themselves  under  a  necessity  of  in- 
trusting to  their  care.  And  if  this  original 
principle  be  kept  constantly  in  view,  1  think 
It  canuot  be  difficult  to  determine  either  the 
present  question,  or  any  other  which  may 
arise  upon  this- head  :  for  upon  this  principle, 
whatever  either  is,  or  by  the  party  coocemed 
can  naturally  be  supposed,  necessary  to  be 
communicated  to  the  attorney,  in  order  to  the 
carrying  on  any  suit  or  prosecutiun,  in 
which  he  is  retained,  that  the  attorney  shall 
inviolably  keep  secret. 

On  the  other  band,  whatever  is  not,  nor  can 
possibly  by  any  man  living  be  supposed  to  be,' 
necessary  for  that  purpose,  that  the  attorney  is 
at  liberty,  and  in  many  cases,  as  particularly, 
I  think,  in  the  present  case,  the  attorney  ought 
to  disclose. 

The  declarations  of  the  defendant  to  his 
attorney,  which  are  now  offered  to  be  proved,  1 
shall  Dot  mention  at  large,  but  shall  only  take 
notice  of  one,  which  was,  that  (speaking  of  Mr. 
Annesley,  the  now  lessor  of  the  plaintiff)  he 
declared,  he  did  not  care  if  it  cost  him  10,000/. 
if  he  could  get  him  hanged.  Does  any  roan 
living,  who  hears  these  words  pronounced, 
hesitate  one  moment  as  to  the  meaninjgr  and  im- 
port of  them  P  They  speak  too  plamly  to  be 
misunderstood,  or  doubted  of.  For  God's 
sake  then  let  us  consider,  what  will  be  the 
consequence  of  the  doctrine  now  laid  down, 
and  so  earnestly  contended  for,  that  such  a  de- 
claration made  by  any  person  to  his  attorney, 
ought  not  by  that  attorney  to  be  proved  ?  A 
man  (witbont  any  natural  &1I  to  it)  promotes  a 
prosecution  against  another  for  a  capita] 
offence— he  is  desirous  and  determined,  at  all 
events,  to  get  him  hanged — he  retains  an  at- 
torney to  cwrry  on  the  prosecution,  and  makes 
such  a  declaration  to  him  as  1  have  betbre  men- 
tioned, (the  meaning  and  intention  of  which,  if 
the  attorney  hath  common  understanding 
about  him,  it  is  impossible  be  should  mistake) 
—be'  happens  to  be  too  honest  a  man  to 
engage  in  such  an  affair— be  declines  the  pro- 
secution— but  he  must  never  discover  this  de- 
claration, because  he  was  retained  as  attorney. 
This  prosecutor  applies  in  the  same  manner  to 
a  second^  a  third,  and  so  on,  who  still  refuse, 
but  are  scill  to  keep  this  inviolably  secret :  at 
last,  he  finds  aa  attorney  wicked  fooiigh  to 


carry  this  miquitoos  scheme  into  execution-* 
and  after  all,  none  of  these  persons  are  to  be 
admitted  to  prove  this,  in  order  eitlier  to  bring 
the  guilty  party  to  condign  punishment,  or  to 
prevent  the  evil  consequences  of  bis  crime  with 
regard  to  civil  property.  Is  this  law  ?  Is  this 
reason  f  I  think  it  is  absolutely  contrary  to 
both. 

As  the  principles  upon  which  the  defendant's 
counsel  have  argned,  so  1  think  likewise  the 
cases  which  they  have  ched  make  directly 
against  them,and  are  express  authorities  in 
favour  of  the  evidence  now  offered.  In  tbo 
case,  of  Cutts  and  Pickering,  in  1  Vent,  the 
Court  were  of  opinion,  that  the  solicitor  might 
be  sworti  to  the  discoveries  made  to  him  by  his 
client  before  his  retainer.  The  meaning  of 
which  1  take  to  be,  that  such  discovery  not 
being  made  in  conseouence  of  the  necessary 
eontidence  between  client  and  attorney,  was 
therefore  not  within  the  rule  of  secrecy  :  and 
if  the  same  reason  will  hold  in  the  present,  or 
any  other  given  case,  even  after  a  retainer,  the 
objection  must  equally  fail.  Now  I  think  the 
same  reason  does  hold  in  the  present  case,  be- 
cause the  declaration  now  offered  to  be  proved 
does  not  appear,  nor  could  possibly  by  the  de- 
fendant be  supposed,  to  be  a  necessary  instruct 
tmn,  or  communication  between  him  and  his 
attorney,  in  order  to  the  better  carrying  on 
either  that  prosecution,  or  any  other  legal  busi* 
ness  in  which  he  had  retained  that  attorney. 
So  that  this  declaration,  after  the  retainer, 
stands  entirely,  in  ray  apprehension,  on  the* 
same  footing  as  if  it  had  been  made  before. 
For  to  say  that  the  confidence  between  client 
and  attorney  (to  which  iuviolable  secrecy  is  to 
be  annexed)  is  to  be  taken  in  the  latitude  laid 
down  by  the  defendant's  counsel,  is,  in  my  ap- 
prehension, to  say  that  which  hath  no  founda* 
tion  in  law,  nor  the  least  colour  inpoint  of  rea* 
son. 

The  other  case  which  was  cited  by  the  de- 
fendant's counsel,  that  of  lord  Say  and  Seal,  is, 
I  think,  still  infinitely  stronger  against  them  ; 
and  every  reason  which  the  Court  in  that  case 
proceeded  upon  concludes  directly  in  favour  of 
the  evidence  which  is  the  subject  of  the  present 
debate. 

In  that  case  the  Court  were  of  opinion  (and  I 
think  most  rightly),  that  the  privilege  of  an 
attorney  is  the  priviiege  of  his  client ;  (and  so 
I  have  always  understood  the  law  to  be)  but, 
notwithstanding  that,  the  Court  admitted  the 
very  attorney,  who  bad  been  intrusted  in  suffer* 
ing  the  common  recovery,  to  prove  that  the 
deed  to  lead  the  uses  of  that  very  recovery  wai 
antedated.  And  what  were  the  reasons  upon 
which  the  Court  proceeded  ?  The  first  men- 
tioned in  the  book  is,  that  **  the  time  of  exe-> 
cutiog  the  deed  could  not  be  called  the  secret  of 
his  client."  Now,  I  think  iu  this  case,  the  de- 
claration offered  to  be  proved,  can  still  infinitely 
less  be  considered  as  the  secret  of  the  clients 
The  next  thing  mentioned  in  the  report  of  that 
case  now  produced,  is,  tliat  *'  it  was  a  thing  he 
might  come  to  the  knowledge  of  without  hit 
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diesl^s  afiqaAinting  Un  ;"  tod  that,  I  tbtnki 
will  hold  equalW  strong  in  the  preseal  case. 
Oifiafd  might  hare  heard  from  olheri,  that 
lavd  Angiotoa  had  made  auoh  a  dedaraikimi ;  or 
lord  Aweaeamigbt  himaelfeqnayy  bare  aude 
it  to  GiSkrdy  akhough  he  had  not  retained  him 
aa  am  attorney,  it  not  being,  aa  1  bare  before 
meDtioued,  a  necessary  instruction,  nor  what 
oovM  poasibljr  by  the  defeadant  be  thoa^fbt  ao, 
far  the  better  cairymg  oa  the  baatnaaa  in  wbioh 
ke  waa  relunad  ;  and  conaequently,  not  pio* 
caedingfriMn  that  ooafidenna  which  is  ■acosaary 
baiveen  cKent  and  attorney,  and  to  which, 
o»ly  becaase,  and  so  fur  as  it  ia  neoassary,  the 
nriviiege  of  secrecy  hath  been  anBfCxed.  The 
last  thing  mentioned  in  the  book  la  that  the-iact 
cft?red  to  be  proved,  <^  waa  of  that  nature," 
that  an  attorney  concerned,  or  any  body  ehie, 
might  inform  the  Court  of  il.  ^w  I  cannot 
help  thinking  from  tfiese  words^  thai  one  in- 
gradientin  the  determination  of  the  Court,  was, 
that  the  ^roof  offered  in  that  caae  was  the  proof 
of  a  criminal  foot :  if  it  were,  that  reason  wiH 
hold  infinitely  stronger  in  the  present  case. 
The  declaration  now  offeied  to  be  proved,  ia  of 
that  nature,  and  so  highly  criminal,  that,  in  my 
opinion,  mankind  is  interested  in  the  disoorery ; 
and  wboerer  it  was  naade  to,  attorney  or  not 
aitorney,  lies  under  an  oUigatioo  to  sociaty  in 
ffeneral,  prior  and  superior  to  any  obUgation 
be  can  Ke  under  to  a  partlcnhur  iodiriduaJ,  to 
make  it  known. 

I  speak  this  without  pnjudioe:  God  knows 
whether  such  declarations,  as  have  been  men- 
tioned, were,  or  were  not,  made  by  the  now 
defendant;  but,  when  we  are  debating  the  pro- 
nriety  of  the  evidence,  we  are,  during  the  de« 
liate  (and  for  argument's  sake  only)  to  suppose 
it  true :  if  they  shaH  aflerwarda  appear  in  proof, 
I  think  they  will  be  exceedingly  material  for 
the  consideration  of  the  jury  ;  and  do  tlierefore 
most  heartily  concur  in  the  opinion  given  by 
nay  lord  chief  baron,  that  the  evidence  now  of- 
fored  ought  to  be  admitted, 

Mr.  Baron  Dawson.  If  there  had  been  no 
algection  made  on  the  part  of  the  defendant  that 
the  attorney  bad  been  employed  by  him,  the 

Ehuntiff  would  have  bad  a  rigbt  primA  facie  for 
is  being  admitted  a  witness ;  therefore  to  de« 
prive  the  plaintiff  of  thia  right,  it  must  be 
shewn,  that  the  particulars  oifored  hem  to  be 
men  in  evidence  came  to  the  knowledge  of 
OiAird  merely  as  attorney  for  the  defendant 
Nothiog  that  came  properly  to  the  knowledge 
of  the  attorney  m  defonee  of  his  client's  cauae 
onght  to  be  revealed.  I  will  suppose  an  un- 
knowing man  to  have  twenty  deeds  by  him, 
and  hedelivere  them  all  to  bis  attorney  to  aee 
w4iich  were  relative  to  the  suit ;  he  looks  them 
ever,  and  finds  not  half  of  them  to  berelative 
Ihereto ;  I  apprehend  the  attorney  is  not  com- 
peMable  to  diaolose  the  contents  of  any  one  of 
those  deeds ;  neither  do  1  think  it  neoessary 
that  there  should  be  a  suit  actually  depending. 
If  I  have  an  apprehension  that  a  man  intends  a 
iuit  against  me,  and  I  eniptoy  an  attorney  to 
draw  «  state  of  my  ease  l^m  my  papwa, 


though  there  ia  no  oansc 
apprehend  it  would  be  a ' 


aap^aheBdi 
oioaatheco 


of  tnsttoih 
lose  tbeconltnta  of  tiioae  popess,  and  disttiu 
attorney  oog^t  not  to  be  adaultid  todiwha 
whathaabaSiaointniBledtoiiia:  andltknk, 
the  Court  aMWt,  m  thia  caae,  bo  aatiified,  ini» 
that  what  camo  to  Ibis  nMW*a  Imoarlsdgs  «a 
not  neoesmry  tohis  client's  wSun ;  sad  isibi 
noKt  pittie,  that  tbo  oliant  coeld  not  tlrnkt 
naoessarj^.  The  cause  to  be  carried  on,  mi  i 
prosecution  for  ike  kiHwg  of*  man ;  what  mi 
necessary  for  the  cairying  on  that  pws«aiiM>i 
I  think  the  attorney  oo^t  not  todiMtoa  I 
thkik  further,  that  any  thing  that  the  diot 
thought  nocflssaiy,  ojaght  Ukowim  not  to  fat 
diadoaed.  The  motive  for  carrying  as  tk 
proaaeutiott  against  the  phantiff  ia  awl  lo  iii^ 
beoauaa  he  baa  a  right  to  the  estate  the  deib. 
dant  was  in  possesaian  of.  Caa  any  man  thiak 
that  this  was  neoassary  to  tell  the  attanw;,  a 
that  the  defendant  ooold  have  tboafbtittt? 
What  was  necessary,  or  what  n  nmi  awk 
have  Ihoogbt  necesmry,  ought  not  to  be  &- 
elasad.  Bat  if  the  defendant  in  this  caK,)ui 
gone  any  thing  further,  he  baa  trusted  bin.  an 
as  an  attorney,  but  aa  an  acquaintance.  He 
allaraey  is  to  keep  aacvet  what  oomes  to  bn  ai 
an  attorney ;  but  this  cooversatioo  I  doa't  (M 
was  necessary  for  oarying  on  the  caoss.  Br- 

'aidea,  the  proaeoutton  was  at  theawt  of  tbe  inti 
aa  that  he  could  not  be  looked  upon  ss  attonrf 
for  lord  Angleaea.  I  agree  therefore  witli  ny 
lord  ohief  baron  and  my  brother  >ioafllaie)r, 
that  the  eridenoe  is  proper  to  be  gires. 

I  think  it  proper  at  thia  tkne  to  amaltoo,  Ibt 
I  have  considered  the  point  of  evideDct  ifaa 
was  proposed  y»terdav,  and  if  it  was  sow  a 
be  determined,  I  shonid  be  of  opinioa  to  dhs 
the  evidence ;  and  if  the  counsel  for  (be  ib- 
fendant  should  ao  pleaaa,  they  may  take  a  M 
ofezeepiiooa.* 

Mr.  John  Giffard  awora. 

Q.  Do  you  know  the  present  eari  of  ku^' 
uetLf-^Gmrd.   Yea, Sir. 

Pray,  Sir,  do  you  know  the  preaent  phisli^ 
Mr.Annealey?^Yea,Sir. 

Pmy  had  you  at  any  tiaae  any  oaniuMtm. 
and  when,  with  the  preadnt  lonf  iMiestacM' 
cerning  the  'plaintiff,  or  hia  title  to  tta  iasdi  a 
thia  ejeolment,  ot  any  other  iandsf^lt  *f 
aome  time  between  the  7th  of  Bcceaihsr  174i| 
and  May  1749,  my  lord  Aoc^eaaa  bad  la  i|j* 
peal  from  this  kingdom  to  the  House  of  lini 

*  Aa  to  the  operatkMi  of  praftiaioail  or  «(bff 
oonfidence  in  permitting  or  requiring  a  wttf* 
to  withhold  his  testimony^  see  Peskc's  Uv 
of  Evidence,  ehap.  8,  §  4,  and  tbecases  that 
cited.  See,  alao,fn  this  Collection,tbtNote» 
vol.  9,  p.  611;  and  what  paaaednpoatbeeifr 
minations  of  Mr.  Hawkina  and  kn4  Bttawf»i 
in  the  Trial  of  the  Dncheaa  of  Kiagilm,  i<  v- 
1776.  This  topic  waa  noticed  in  tie  So* 
Case  of  sir  ]>avid  Dabymple  of  Htiki  a 
Grant,  MMiauria'a  Deoisioiv,  34.  Ss^<>^^ 
Blaek«t*  Conment  910. 


After  }i%  tDid  joa  ibal  Im  dU  Mt  cara  if 
it  cost  him  10,000i.  H'  be  could  get  the  ylaiatiff 
haDged,  for  tbeu  be  shoold  be  easy  in  bit  title* 
and  estalesy  wb»  laid  out  tbe  mooey  in  carry- 
ing OD  this  proaecotion  of  thia  nafortwiat* 
man  ? — Mooey  eame  privately  from  Mr.  Jans  ; 
my  lonl  told  mac.  He  was  dctermined»  aa  ha 
waa  adriaed,  not  to  appear  in  it  himself^  bill 
that  I  should  apply,  from  time  to  time,  to  Mr* 
Jans,  and  Mr.  Jans  should,  kom  tine  to  time» 
supply  me,  for  that  he  bad  ordered  him  to  pro* 
▼ide  money  j  and  aaoovdingly  I  had  monsgr 
from  him. 

What  waa  Jana  to  my  loid  Angleaea?— Hi* 
companion,  and  manager,  and  agent,  and  ma- 
naged etery  thing  for  him. 

[Chrofis-  examination.} 

Q.  Repeat  again  the  time  when  you  fimt 
had  this  diaeourae  with  the  defendant,  of  hia 
desirinflr  Mr.  Annesley  to  he  sent  to.— ^.  Soro* 
time  before  the  10th  of  ManBh  174X,  we  had 
tbe  fimt  foUm^mmm;  we  had  the  like  dia« 
course,  at  aundi^  times,  between  the  rth  of 
Deoember  174I9  and  May  174S. 

When  waa  the  first  colloquium^  >>  you  call 
it? — ^The  first  time  was  some  time  before  the 
lOlh  of  March.  IMl. 

Where  wsB  Mr.  Annesley  at  this  time ?—«I 
don't  know,  I  nef  er  saw  him  at  that  time. 

Do  you  know  whether  he  was  in  the  king- 
dom  of  England  or  not  ?— -I  cannot  tell .  1  be-> 
Here  he  waa. 

Do  you  knovp  for  what  pnrpoae  it  was  that 
my  lord. said  these  words  to  you  ?  Waa  it  witb 
an  intent  that  you  bI>ouIiI- apply  to  Mr.  Annes- 
ley ? — No,  1  don't  beliove  it  was. 

Pray  now.  Sir,  do  you  know  of  anjnstep* 
•that  were  taken  in  order  to  this  accDinmodaliea 
that  my  kMrd  desired? — 1  don't  know  of  anyy 
Sir. 

Pray,  Sir,  how  soon  afler  this  lOib  of  March 
1741,  was  it,  that  vott- first  saw  this  French- 
man wiUi  my  lord r— Near  about:that  time;  K 
cannot  tell  exactly.  Frenchman  he  was  not, 
I  belief  e  he  waa  an  f  riah  gentleman,  a  tenant's 
son  of  my  tord's. 

How  soon  waa  it  tfasil  my  lord  said  Ibis  after 
the  10th  of  March?—- Near  about  the  time  il 
was. 

Had  my  lord  Mr.  Hayes  in  the  house  with 
him  ? — He  had  him  in  the  house  for  that  pur-. 
pose,  of  learning  the  French  tongue. 

Did  you  ever  bear  any  thing  of  my  lord'aap-* 
plying  for  an  a€oomaodalJon?-^It  waa  very 
often  talked  in  tbe  honae.  Sir,  that  one  Mr. 
Paterson  and  one  Mr.  M'Kenchcr  should  be> 
sent  to. 

Do  you  know  of  any  steps  that  were  IsAoea 
towards  an  aooommedation?-^!  know,  of  my-* 
self,  of  no  steps  in  order  to  an  accommodation. 

Sir,  1  see  you  have  refreshed  your  aramory 
with  papera  and  memoraoduam  as  to  peneds  of 
time,  are  they  of  your  own  hand^writing?— > 
They  are. 

I  should  be  glad  to  know  when  il  waa  that 
you  put  down  those  periods  ¥f  tine  in  wnttng  P 


Sngland  bdnreen  Charlea  Annesley,  esq.  and 
m,  which  appeal  waa  haard  on  lb«  10th  of 
klarch  1741. 

Court,  Answer  the  ^nettion  direethr.— ^.  I 
km  only  giving  you  the  reaaons  of  this  discourse. 
— My  md  Anglesea  having  that  aait,  and  « 
{rood  OMny  others,  with  my  lord  Haveiaham, 
Francis  Annesley,  and  Mrs.  Simpson,  he  waa 
very  uneaay  at  it.  He  said,  he  would  be  very 
glad  to  send  to  tbe  present  plaintiff,  and  if  he 
would  sive  him  a  or  3^000/.  a-year,  he  would 
rarrender  up  to  him  tbe  titles  of  Anglesea  and 
Altham,  and  tbe  eatate,  and  go  over  to  France 
and  live  there ;  and  then  he  should  be  much 
easier  and  happier  than  to  be  tonnented  with 
those  people  that  were  sumg  of  himy  for  that 
he  would  rather  bia  brother's  son  should  have 
il  than  any  other  person. 

Go  on. — For  if  Jemmy  had  the  estateon  those 
leriDa,  he-should  live  much- happier  and  easier  in 
France  tlum  he  was  here,  aahe  waa  tormented 
by  law ;  for  it  waa  bi8«right,-and  be  would  sur> 
render  it  to  him,  (for  he  did  not  value  the  title) 
rather  than  Frank  and  Oharles  Annesley,  and 
those  that  were  striving  to  take  it  from  him 
should  jiavo  il ;  and  thai  he  would  send  for  a 
gentleman  to  teach  him  the  French  tongue,  10 
quahfy  him  to  live  in  that  kiogdom  ;  and  ac- 
cordingly be  sent  for  one  Mr.  Stephen  Hayea. 

What  is  he?-- 'He  was  an  officer  in  the* 
French  service,  sbi  Hayes  himself  and  my  lord 
lold  roe;  and  my  lord  Imd  him  in  the  houae  a 
considerable  time,  on  purpose  to  oonverse  with 
him  to  French. 

Did  yon  ever  see  >him  there  ?—I  did,  my 
lonl,  forty  tiroes. 

Can  yon  recollect  any  partieular  time  wheb 
Ibis  conversation  bappeoeJ  ? — I  told  yoo»  my 
lord,  it  was  about  March  1741,  when  he  had 
Ibe  appeal  in  EnghinU. 

Was  it  before  or  after  the  determination 
of  that  appeal? — 1  believe  it  was  both  be- 
Ibre  and  after ;  the  appeal  was  deterroioed  the 
lOih  of  March, and  he cootinaed intlkit reso- 
lution till  Muy  1749. 

And,  pray,  what  altered  his  resolution  then  ?-— 
lfVby,on  the  Istof  May,Mr.  Annealey  had  shot 
a  man  at  Staines ;  it  was  on  Saturday,  as  ap- 
pears by  the  indictment  and  ^oroner's  inquest ; 
upon  vrhieh,  the  9d  of  May,  my  lord  sent  for 
ne,  and  ordered  me  to  go  to  {itaincs,  and  to 
cinquire  luto  the  affair,  and  to  coUeet  the  evi-* 
deuce,  and  can^  on  the  prosecution,  and  to 
follow  the  directions  of  Mr.  Garden  and  Mr. 
Gordon,  witb  the  assistance  of  one  Mr.  Jans, 
who  was  a  surgeon ;  which  I  acoordincriy  did. 
My  lord  told  me  further,  that  I  should  follow 
their  directions,  and  in  some  small  time  after 
(peihaps  3  or  4  days)  told  me,  That  they  had 
oonsalted  together,  and  advised  him  not  to  he 
seen  to  converse  with  me,  for  that  it  was  not 
proper  fur  him  to  appear  in  the  proseontion,  for 
fear  of  its  hurting  him  in  the  canse  that  was 
eOminji;  on  between  him  and  the  plaintiff;  and, 
that  liedUi  not  care  if  it  coat  him  10,000/.  if  he 
could  gel  the  plaintiff,  hanged ;  for  then  he 
should  be  easy  in  his  title  and  estate. 
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•-Sir,  1  pat  down  the  davt  as  they  came  od. 
I  eoold  shew  yoa  every  day  where  I  was  for 
seireti  years  last  past. 

Were  they  wrote  about  the  time  the  trans* 
actions  happened  ? — 1  always  did,  since  I  was 
a  practitioner  of  the  law,  keep  a  day  book  of 
every  thing  I  did ;  and  the  first  thing  I  do  in  a 
moraing  is,  to  set  down  the  preceding  day's 
work. 

Yon  say,  my  lord  used  some  words  to  this 
purpose.  That  he  did  not  care  if  it  cost  him 
10,000/.  if  he  could  get  the  plaintiff  hanged ; 
and  yoa  were  the  agent  under  Garden  and 
Gordon,  to  carry  on  that  prosecution  ?— I  was. 
How  cameyuu  to  be  employed? — ^The  rea- 
■on  I  was  sent  for  was,  that  I  had  been  a  coro- 
ner myself  in  thecounty  of  Devon  for  some  years 
(a  dozen  or  fourteen),  and  was  thought  a  proper 
person  because  of  that. 

Did  you  go  on  with  that  prosecutido  till 
there  was  a  verdict  P — I  did.  Sir. 
Pray  now,  did  you  inform  yourself  of  the 
.  nature  of  that  fact  at  any  time  before  the  trial 
came  on  ? — f  attended  the  coroner's  inquest, 
Sir,  and  did  inform  myself  of  it.  1  collected 
evidences,  and  drew  the  brief.  1  have  the  brief 
here. 

Did  yoa  see,  or  had  you  a  copy  of,  the  exa- 
minatbns  upon  which  the  indictment  was 
found  P— I  was  present  at  the  examination  of 
the  witnesses  before  the  coroner,  and  took  some 
notes  of  my  own  at  that  time,  which  1  have 
with  me. 

How  was  the  indictment  found  ?-^The  in- 
dictment was  upon  the  coroiier's  inquest. 

Were  there  any  examinations  upon  which 
the  bill  of  indictment  Was  found  ?— The  coroner 
only  took  their  examinations  short,  as  memo- 
randums.  The  bill  was  found  upon  the  evi- 
dence of  the  son  of  the  deceased,  and  others, 
vivA  voctf  before  the  grand  jury. 

Were  thereto  your  knowledge,  any  exa- 
minations taken  in  writing? — I  was  told  that 
sir  Thomas  Revnell  took  some  examinations  in 
writing ;  1  applied  to  him  for  them,  but  he  re- 
fused me ;  1  applied  to  him  a  second  time  tor 
them,  when  he  luld  me  that  he  had  consulted 
with  sir  John  Gonson,  and  that  no  examinations 
ahould  be  shewn  till  they  were  produced  in 
Court 

Were  the  same  witnesses  that  were  examined 
before  the  coroner  examined  in  court  upon  the 
trial  ?— -Most  of  them  were,  and  a  great  many 
more. 

Were  they  not  all  examined?—!  believe 
they  all  were.  A  matter  of  40  people  were 
examined. 

Was  your  brief  framed  from  the  depositions 
of  those  people  that  were  examined  before  the 
coroner  ? — My  brief  was  framed  from  the  exa* 
minatioos  of  witnesses  that  1  took  myselt: 

Pray  npw,  did  the  case  appear,  for  the  most 
part,  to  be  the  same  upon  the  trial,  as  upon  the 
examinations  before  the  coroner?— No,  Sir,  it 
differed  vastly. 

What  was  the  finding  on  the  coroner's  ui- 
qattt?-^Wiifal  mttrder. 


Efectmeni  between  ff*  Annedey,  esqm   \\S\% 

Recollect  some  one  material  drcsoMBce 
wherein  the  evidences  varied  f — 1  te&  vva, 
Sir, 

Was  the  evidence  stronger  on  the  cmvmt 
lAquest  than  it  was  in  court  on  the  trial  ?» 
Yes,4t  was  stronger  against  Mr.  Anoestey,  be* 
cause  the  main  evidence  was  takett  off  iifca 
the  trial,  for  reasons- 
Had  ray  lord  Anglesea  any  hand  in  lakief 
off  the  main  evidence  ?— No. 

Who  then  took  it  off  ?— It  iras  the  prisons 
who  took  It  off.  His  evidence  wan  rendered 
invalid  ;  his  evidence  was  gj^en  in  onort,  b«t 
his  evidence  was  discredited  in  oouit  bj  reawB 
of  his  character ;  and  there  was  a  stroi^ 
reason  given  for  it  in  court  by  a  wkneas. 

What  was  that  witness's  name? — It  «s 
Paul  Keating. 

Were  there  any  persons  prcNlooed  upon  thai 
trial  to  the  character  of  Paul  Keating  ?— ^Yei 

Was  P^nl  Keating  for  or  agains*  the  pri- 
soner ?— H  e  was  for  Ae  prisoner. 

Who  was  the  main  witness  that  swore  agana 
the  plaintiff  on  his  trial  ? — It  was  John  ^^ 
stone. 

Had  you  any  conversation  with  that  ioba 
Bgglestone  before  the  trial,  tonrbing  his  evi- 
dence?— i  had.  He  was  broo|Kbt  to  me  by 
one  Williams,  that  keeps  the  Wliile-Horse  .a 
Piccadilly,  ai^d  he  vaned  from  hia  evkleca 
that  he  gave  before  sir  Thomas  Rey  oell. 

Were  you  present  when  he  gave  that  eri- 
dence  ? — 1  wiis  not. 

How  do  vou  know  it? — It  was  daclsred  so 
in  court,  and  you  asked  me  what  paseed  in  oonrt 

Tell  us,  whether  this  fact,  tor  which  llr. 
Annesley  was  prosecuted,  was  coosaittted  bj 
day  or  night  ? — ]^y  day.  The  fact  was  cbsh 
mitted  at  Staines. 

What  time  of  the  day  was  it  ?^*As  it  af< 
peered  upon  the  examinations,  one  or  twa 
o'clock  iu  the  afternoon. 

Did  it  appear  to  have  been  done  in  a  poUic 
place  ?— In  a  meadow. 

Did  it  appear  on  the  trial,  that  there  were 
any  number  of  persons  present?—- lliieffe  wen 
present,  John  Egglestone,  John  Piaher,  aa4 
one  John  Bettesworth,  and  one  more,  I  thbk. 

Were  there  any  other  of  the  witnesses  tbic 
appeared  on  that  prosecution  that  were  discre- 
dited on  aecoont  of  their  character,  besides  £^- 
glestone  ? — ^There  was  a  variation  in  tbetr  tes- 
timony, bnt  that  they  were  discredited  for  tbcir 
character,  I  cannot  say. 

What  time  was  the  trial  .'—The  trial,  I  be- 
lieve, was  the  14th  of  July  1749. 

What  time  was  tlie  coroner's  inqneat  hcU  ?-- 
The  4th  of  May  1742. 

•  Pray  now,  when  my  lord  Anglesea  said  to 
you,  That  he  did  not  care  if  it  cost  him  10,000/. 
to  get  the  plaintiff  hanged,  did  yon  nnder^asd 
that  it  was  his  resolution  to  destroy  him  if  bt 
could  ? — I  did,  bir. 

Did  you  advise  my  lord  Anglesea  not  u 
carry  on  that  prosecution  ? — 1  did  not  adfiae 
him  not  to  carry  it  on ;  1  did  not  presuBf  to 
unaertake  to  advise  biui. 
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I>id  yam  say  an  j  thing  io  answer  to  my  lord,  y 
md  whftty  when  be  told  yoa,  he  did  not  care  if 
t  cost  him  10,000/.  if  be  oonld  |^t  the  plaintiff 
[)«Dfi^ed  ? — I  do  not  know  any  particular  answer 
that  1  made  bim. 

I>td  yon  approre  Or  disapp^ire  of  his  ex-> 
pressions  and  design  together?— I  cannot  say 
lb  at  I  did  either. 

I>id  not  you*  go  on  as  effectually  after,  with 
the  prosecution,  as  you  eonldP— I  did,  to  be 
sore.  Sir.  Indeed,  fadrised  my  lord  Anglesea 
Dot  to  appear  upon  the  trial. 

Since  my  lord  bad  told  you,  that  he  would 
a^ree  with  the  plaintiff,  and  go  to  France,  and 
disappoint  Charles  Annesley,  how  came  yon 
not  to  tell  him,  that  if  he  hanged  this  pretender, 
it  woul<I  frustrate  his  designs,  and  the  expec- 
tations he  had  f — In  answer  to  what  ^ou  say 
(that  if  the  pretender,  as  yon  call  him,  were 
hanged,  tliere  would  be  a  greater  fund  left  than 
S  or  3,000/.  a  rear  to  go  abroad  with),  it  cer- 
tainly would  destroy  that  project  of  disappoint- 
\n^  Mess.  Annesleys ;  bnt  then  it  would  put  a 
g^reater  estate  in  his  own  pocket. 

Was  not  the  intentk>n  of  the  prosecntion  to 
disappoint  the  Annesleys  ? — No,  the  intention 
was  to  put  this  man  out  of  the  way,  that  he 
miirht  enjoy  the  estate  easy  and  quiet. 

When  my  lord  Anglesea  said,  that  he  would 
BOt  care  if  it  cost  him  j 0,000/.  so  he  could  get 
the  plaintiff  hanged,  did  you  apprehend  from 
thence,  that  he  would  be  willing  to  go  to  that 
exfience  in  the  prosecution  P— I  did. 

Did  you  sappose  from  thence  that  he  would 
dispose  of  that  10,000/.  in  any  shape  to  bring 
about  the  death  of  the  plaintiff  P—-1  did. 

Did  you  not  apprehend  that  to  lie  a  most 
wicked  crioM? — 1  did. 

If  so,  how  conld  you,  who  set  yourself  out  as 
a  man  of  business,  engage  in  that  project,  with- 
out making  any  objection  to  it  P — I  may  as 
well  ask  you,  how  you  came  to  be  engaged  for 
the  deiendant  in  this  suit. 

Was  it  before,  or  after  the  coroner's  inquest, 
that  my  lord  Anglesea  told  yon,  he  did  not  care 
if  it  cost  him  ten  thousand  pounds  to  get  the 
plaintiff  hang'd  P — I  can't  cbafge  my  memory ; 
it  was  there,  or  thereabouts. 

Look  in  your  diary,  and  see. — I'll  look 
in  my  diary.  I  cannot  exactly  tell  you.  Sir. 
The  second  of  May  was  the  day  1  was  sent  for 
to  my  lord,  at  the  White  Horse  in  Piccadilly ; 
and  I  believe  one  Thompson  Gregory  was  sent 
for  me,  and  with  a  great  deal  of  joy  they  said 
tliat  Mr.  Annesley  bad  killed  a  man,  and 
would  be  hanged.  TheSd  of  May  I  went  to 
Coiebrooke,  within  three  mik|B  of  Staines.  The 
4th  of  May  I  went  to  Stahies,  and  the  inquest 
was  held  there. 

Was  it  after  that  4th  of  May  it  was  held  P— 
I  came  home  the  5th,  and  I  believe  it  was  that 
day ;  for  my  lord  met  me  at  Hounslow,  in  his 
coach»and-six,  to  know  how  things  went  on. 

Was  it  at  that  meeting  he  said  this  to  you  P — 
I  cannot  tell.    It  was  within  a  day  or  two^up 
or  down.    I  did  not  take  particular  notice. 
PhI  yon  ever  enter  down  in  writiog  any  con- 
VOL.  XVU. 


verMtion  between  you  P — I  have  made  memo- 
randums about  my  business,  but  private  oon* 
versation  in  company  I  never  entered  in  writing. 

Was  it  not  upon  the  day  he  sent  for  you  to 
go  down  to  Staines  that  he  said  these  words  ?— 
I  can't  say  more  than  I  know.    I  believe  it  waS 
not.    And  I  believe  it  was  after,  or  just  upon,  , 
holding  the  coroner's  inquest. 

Did  not  you  understand  from  thence,  that  ha 
would  lay  out  that  money,  in  any  shape,  to 
compass  the  death  of  this  man  P— I  cannot  tell. 
Bnt  my  lord  is  very  apt  to  be  flashy  in  bis  dis- 
course. 

Did  not  yon  apprehend  it  to  be  a  bad  pur- 
pose to  lay  out  money  to  compass  the  death  of 
another  man .'— *-!  do  not  know  bnt  I  did.  I  do 
believe  it,  Sir:  But  I  was  not  to  undertake  that 
bad  purpose.  If  there  wm  any  dirty  work,  I 
was  not  concerned  in  it. 

If  you  did  believe  this,  I  ask  you,  how  came 
you  to  engage  in  this  prosecution  without  ob- 
jection P-^l  make  a  distinction  between  carrying 
un  a  prosecution,  and  compassing  the  death  of 
a  man. 

How  came  you  to  make  that  distinction  ?— 
I  may  as  well  ask,  bow  the  counsel  came  to 
plead  the  cause  P 

Did  you  ever  mention  to  any  of  your  coun- 
sel, that  my  lord  made  that  declaration  ? — f 
did  not. 

If  you  had  told  any  of  them  that  my  lord 
made  that  declaration,  would  they  have  ap- 
peared for  you  P— I  can't  tell  whether  they 
would  or  not. 

Do  you  believe  any  honest  man  would  P* — 
Yes,  1  bdieve  they  would,  or  else  I  would  not 
have  carried  it  on,  Sir.  And  I  do  assure  you, 
it  is  the  only  cause  I  was  concerned  in  at  the 
Old  Bailey  in  my  life,  and  shall  be  the  last.^ 

Don't  you  believe,  that  my  lord's  engaging 
in  that  prosecntion  was,  because  the  man  set 
up  a  title  to  his  estate,  and  not  en  account  of 
his  killing  the  man  at  Staines  P  .  I  believe  it 
was ;  and  believed  it  then,  and  do  now. 

Do  not  yon  believe  it  kb  an  unlawful  pur- 
pose P— I  cannot  help  that.  I  was  employed 
by  the  churchwarden  of  Staines  to  prosecute. 
I  should  not  have  been  concerned  upon  any 
account  whatsoever,  had  not  I  the  sanction  of 
the  coroner's  inquest  for  wilful  murder,  which 
I  thought  a  justification  of  the  prosecution. 

When' was  it  that  the  church-warden  em- 
ployed you?— The  8th  of  May,  1742.  Ha 
wrote  a  letter  to  me,  <*  Pray  prosecute  Jamea 
Annesley,"  &c.    Signed  Stephen  Bolton. 

Was  not  this  after  my  lord  declared  he  would 
spend  10,000/.  to  get  bim  hanged  P— It  was. 

Sir,  I  ask  you,  was  there  any  money  given 
to  any  witness  to  appear  and  give  evidence  ? — 
I  don't  know  of  any. 


♦  In  the  "  Trial  at  Bar,"  &c.  Mr.  Baroii 
Mounteney  is  reported  to  have  said  upon  the  . 
putting  of  this  question,  "  An  attorney  might 
think  himself  well  warranted  by  the  verdict 
found  upon  the  coroner's  inquest  to  prosecute, 
and  not  tbkd(  it  a  bad  action." 

4L 
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What  sum  was  given  for  their  attendance  7 
-—About  half- a- crown  a  day  fur  their  attend* 
ance.  If  there  was  any  dirty  work,  I  knew 
nothing  of  it 

Are  you  paid  yonr  bill  of  costs?— Not  all 
of  it. 

How  much  does  it  come  to  P — The  proseca- 
tion  cost  800/. :  but  the  total  remaining  doe  to 
me  is  330/. 

Was  there  any  body  present,  when  yon  had 
this  conversation  witn  my  lord  P— No,  I  be- 
lieve not;  for  we  used  to  converse  together 
alone  frequently. 

Was  Mr.  Jans  ever  present^ — ^No,  never. 

Was  Thompson  Gregory  present  when  be 
went  and  brought  you  to  my  lord  P— He  came 
with  me. 

Did  be  remain  in  the  room? — I  believe  be 
did,  all  that  night. 

Was  this  4he  Sd  of  May  ?— Yes. 

Had  yon  that  day  aoy  discourse  about  the 
sum  or  money  that  my  lord  would,  spend  ? — 
No,  not  that  day. 

Was  it  by  your  advice  and  directions  that 
that  letter  was  sent  to  you  by  the  church- 
warden of  Staines?— No,  it  was  by  Garden's 
and  Gordon's  advice. 

Were  you  privy  to  it?— Yes,  I  was.  And 
this  letter  was  advised  in  order  that  the  de- 
fendant might  not  appear  in  th^prosecntton. 

Did  not  you  know  thb  was  to  give  a  colour? 
-—I  did. 

Did  you  think  this  was  for  a  good  pnrpose  f 
—Mr.  Garden,  Gordon,  Jans,  and  lonl  Angle- 
sea  bad  a  consultation,  and  it  was  thought 
proper  that  I  should  have  another  person  to  my 
assistance,  because  they  would  not  appear,  and 
my  iostroctions  were,  to  send  this  order  to  the 
church-warden  and  get  it  signed,  that  taay  lord 
ahould  not  appear  in  it ;  and  the  reason  was, 
that  if  rov  lord  should  appear  in  it,  they  thought 
it  would  De  attended  with  ill  consequences. 

Did  yon  know  at  the  time  of  the  trial  that 
Mr.  Annesley  intended  to  sue  for  the  title  and 
esUteof  lord  Anglesea?— It  was  reported  he 
wonM,  that  he  intended  it;  and  this  was  in 
order  to  prevent  it 

Do  you  know  one  Mr.  Thomas  Smith  ?— 
Yes,  fiSr. 

1  desire  to  know,  if  Mr.  Annesley  gets  this 
luit,  whether  yon  will  be  paid  your  bill  of 
costs  P--.No,  Sir,  if  he  gets  it,  I  shall  lose  every 
•hilling  of  it. 

Where  do  you  lodge?— At  one  Parsona's  in 
Ring-street. 

Are  you  acquainted  with  Thomas  Smith  the 
cabinet-maker  P— I  am  very  well  acquainted 
With  him. 

Had  you  any  discoune  with  him  about  this 
evidence  that  you  have  given  to-day  P — 1  have 
had  some  discourse  with  him  about  it. 

Did  not  vou  tell  him  that  you  had  been  ill 
used,  and  that  that  provoked  yon  to  give  in  this 
evidence?— No,  I  never  did ;  for  be  knew  that 
I  bad  been  ill  used.  I  will  tell  you  what  I 
have  said  to  him :  That  it  was  a  wrong  step  in 
■ly  lord;  for  this  hill  of  cojrts  of  mine  would 


never  have  come  to  light*  had  not  I  ben  sttgcl 
to  sue  for  my  right  That  my  hml  filed  1 19 
in  the  Exchequer  against  me  m  Easiasd,  n 
disclose  what  business  I  had  done  ler  him,  ai 
that  I  was  obliged  in  nv  justificatkin  to  sbki 
in  a  schedule  this  my  bill  of  costs. 

Did  not  you  look  upon  my  lord  Anglenitt  , 
your  real  client  in  the  prosecution  of  ths  phh. 
tiff?— He  promised  to  pay  me,  but  I  did  m 
look  upon  him  as  my  immediate  enptofv; 
for  my  lord  told  me  he  had  directed  Mr.'Jn 
to  employ  me. 

Did  you  look  upon  Mr.  Jans  al  this  time  n 
your  client?— 1  did  look  upon  him  as  mj 
client. 

Do  not  you  believe  that  my  lord  bad  time 
discourses  with  you  as  his  attorney  P^No,  Sir; 
for  1  knew  I  was  never  to  be  ooocsmed  ia  tk 
cause. 

In  what  light  then  did  you  k>ok  opoo  tta 
discourse  ? — 1  lotted  upon  it  to  be  a  obeoone 
to  me  as  a  friend. 

Was  not  the  discourse  with  you  on  tlie4lk 
and  5tb  of  May,  as  his  attorney  or  solicitor  f- 
1  looked  upon  him  to  be  my  client 

And  therefore  did  not  he  look  upon  yoa  u 
his  solicitor? — 1  cannot  tell  what  he  did. 

Did  he  meet  you  as  bis  friend,  or  solidiBr,' 
—Sir,  there  was  another  man  with  me. 

Were  not  you  employed  by  him  to  see  Ik 
inquest  held  P— 1  was.  I  wish  you  woald  pn- 
duce  any  person  to  attempt  to  prove  that  1  in 
a  dishonest  man. 

How  long  have  you  been  a  praditioDerf- 
I  have  had  a  mat  many  cheats  in  the  esone 
of  twenty  anoodd  years. 

Do  not  you  look  upon  it  as  a  rule  of  fin* 
dence  and  honour,  for  attomies  to  keep  leii- 
giously  the  secrets  of  their  cUcnts?— i  dO|  in- 
deed. 

Do  not  you  think,  that  if  a  aolicitor  or  so  it- 
tomey  discloses  these  secrets,  he  is  a  very  bsl 
man? — 1  think  he  u. 

And  how  came  you  to  disclose  this  secret  f^ 
I  would  not  have  disckised  this,  if  I  bad  set 
been  obliged  to  do  it ;  and  the  reasoo  whidi 
obliged  me  to  do  it,  wu,  my  lord's  fiUii^akV 
in  the  Exchequer  to  disclose  what  bosmcsi  I 
had  done  for  bim ;  when  1  was  obGccd  to  so- 
swer  the  interrogatories  I  am  nowssked. 

You  said  my  lord  Anglesea  was  a  wy 
flashy  msn  in  his  discourse;  did  not  josb/ 
sop- Yes. 

Is  not  be  a  man  sulgeot  to  passion  and  M 
and  hasty  and  rash  in  hia  ezprewoss?* 
He  is. 

At  the  time  that  he  tolked  to  yoo  sM 
giving  up  these  things  to  Jemmy,  wss  sot  be 
chagrin^,  and  in  a  passion?— He  vis  hr 
from  being  in  a  passion,  aud  asked  my  opiai» 
whether  it  was  proper  for  him  to  do  it 

Wss  not  the  reason  he  gave  this,  thst  be  w 
not  value  his  titles,  and  shouhl  live  etsia  is 
France?— It  was. 

Was  it  a  conscientious  scruple,  orhbv* 
of  ease  ?— I  believe  it  iras  both.  The  icM 
of  it  was,  he  was  extrtnelj  angry  wtk  tv 
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Anoesleyi,  because  tbey  pulM  tway  money 
too  fast  from  bim. 

Was  not  tbia  said  out  of  the  efiect  of  hia 
chagrin  at  tbia  time,  or  out  of  apleen  to  Charlea 
Annesley  ?^No,  f  believe  he  aaid  it  for  hia 
own  sake,  for  hia  own  adraotage;  for  the 
eause  then  coming  on  witli  the  preaent 
plaintiff  made  him  deairooa  to  be  eaay. 

Was  there  any  intereoorw  or  treaty  aet  on 
foot  bet^j^en  him  and  Mr.  Anoealey  P— I  can- 
not tell :  I  haTe  anairered  tliat  already. 

At  the  time  thia  diacouraO  happened,  about 
the  10th  of  March  1741,  and  aeveral  other 
timea,  can  vou  recollect  whether  any  one  waa 
present  ?— None  at  all,  Sir ;  we  were  con- 
ataatJy  alone ;  but  1  beard  Mr.  Jana  aeveral 
tioaea  advise  him  to  leave  the  three  kingdoma. 
In  year  anawer  to  the  hill  in  the  Exchequer, 
did  you  insert  that  declaration  that  my  lord 
made  to  yw  f — Sir,  f  wonder  you  would  aak 
that  queation  ;  it  has  no  relation  to  the  bill. 

Did  vou  ever  tell  any  person  that  my  lord 
made  thai  declaration  ?*-Ye8, 1  have  aworn  it 
before  in  London. 

8efore  whom? — Before  the  Examiner, 
id  you  mentk>n  it  at  any  other  time  before 
you  were  examined  P — Yea. 

To  whom  P-<-Upon  havings  the  copy  of  this 
billy  the  managera  of  Mr.  Annesley  came  to 
me  to  know  if  I  knew  any  thing  of  this  matter. 

What  managers  ?— Mr.  Kercher,  Mr.  Pater- 
son,  and  two  or  three  more.  ' 

Were  you  aerved  with  a  aubpcena  ?— I  have 
it  here. 

Where  did  you'  receive  it  ? — ^Here,  Sir. 
They  applied  to  me  to  go  to  Ireland,  and  aaid 
I  muat  ffo;  and  aaid,  Will  you  give  us  the 
trouble  of  sending  jwjl  a  aubpcena  ?  ^nd  I  told 
them  I  would  not  give  them  the  trouble. 

Did  not  you  aay  that  you  would  not  have 
given  evidence  here,  except  you  had  been 
forced  to  it?— Why,  Sir,  is  not  that  a  force? 
If  a  man  appliea  to  me,  and  aaya,  he  will  aub- 
pcena me,  moat  not  I  obey  that  aubpceoa  ? 

Did  you  ever  hear  my  lord  Aoglesea  aay  any 
thing  about  the  at^ng  of  a  silver  spoon  ?— I 
have  heard  my  lord  An^leaea  aay,  that  thb 
pretender,  as  he  called  him,  waa  transported 
lor  alealinff  a  ailver  apoon. 

When  did  you  hear  that?— At  the  time  of 
the  first  diaoourae  between  us. 

Did  you  ever  hear  it  more  than  once  ? — ^Yea, 
fifb^  timea,  1  believe. 

Can  yon  recollect  any  one  time  of  tboae 
fifty  timca»  and  who  waa  present? — 1  cannot 
recollect;  but  it  waa  between  the  7th  of 
December  1741,  and  the  Utb  of  July  1749. 

Upon  your  oath,  did  you  ever,  in  any  con* 
venation  between  my  lord  Anglesea  and  you, 
bear  mv  lord  say,  that  the  plaintiff  waa  a 
bastard  r— I  have,  I  have  heanl  him  aay,  he 
iraa  hia  own  baatard.  I  have  heard  him  aay, 
that  he  waa  hia  brother's  bastard.  I  have 
beard  him  aay,  that  he  ||[ot  the  wench  with 
cbikl,  and  made  her  lay  it  upon  his  brother, 
because  be  WM  better  aUe  to  maintain  it  than 
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Did  j[on  hear  him  aay  that  as  often  aa  you 
heard  him  speak  of  the  silver  spoon?— That  ia 
not  poasible  for  me  to  charge  my  memory 
with.  I  have  heard  him  aay  both  very  often. 
When  he  aaid  he  got  htm  tranaported,  he  aaid 
he  stole  the  ailver  spoon. 

Waa  any  one  present  when  he  said  thia  ? — 
Yea,  I  will  tell  you  one,  who  said  he  waa  in 
the  bed  with  her  along  with  my  lord,  one 
Kolph. 

Waa  Rdpb  preaent  ?— -Rolpb  was  preaent. 

At  what  place  ? — I  *  believe  in  my  lord 
Angleaea*a  lodgings. 

Where?— In  London ;  either  there,  or  at  a 
tavern.  - 

Whom  did  you  hear  thia  from?— I  heard 
RoTph  aay  thia. 

Was  Rolph  one  of  the  company  at  the 
tavern  ? — He  was. 

Did  he  sit  down  at  table  with  you?— I  be- 
lieve it  was  in  the  morning,  at  my  lord'a  lodg- 
inga  in  Burv-street,  at  the  time  of  breakfaat 
now  I  recollect  me  of  it. 

What  waa  it  ray  lord  aaid  then?— What  do 
you  say  to  this,  saya  be  ?  Here  ia  Rolph  saya, 
he  was  in  the  bed  at  the  same  time,  and  knowa 
the  pretender  is  a  litastard. 

Was  thia  when  he  mentioned  the  stealing 
the  silver  spoon?— 1  believe  it  waa  at  the 
same  time.* 

The  Evidence  closed  for  the  Plaintiff. 

Mr.  Attorney  General^  (St.  George  Canl-i 
field,  esq.)  opena  the  defendant's  evidence : 

May  it  piMse  your  lordship,  and  you  gentle- 
men of  the  jury  ;  1  am  counsel  for  the  de« 
fendant,  the  earl  of  An^leaea«  You  have 
heard  a  great  deal  of  evidence  carried  on  for 
several  days,  entirely  taken  up  in  the  examina* 
tion  of  witnesses  on  the  part  of  the  plaintiff. 


«  In  the  •'Trial  at  Bar,"  &c.  (p.  590  i^  ap- 
pears that  after  the  examination  of  Gifford, 

Mr.  Richard  Baify  being  produced  on  the 
table  in  order  to  be  examine,  aaid, 

My  lord,  1  humbly  beg  leave  to  inform  your 
lordship,  before  I  am  aworn,  that  I  have  a 
lease  here  in  my  hand,  which  I  held  from  the 
defendant,  and  which  if  the  nlaintiff  succeeds, 
I  may  lose  the  benefit  of;  tnerefore  I  submit 
to  your  lordships,  whether  I  ought  to  give  my 
evidence  in  this  cauae. 

The  counsel  for  the  defendant  objected  to 
Mr.  Baily  *8  being  examined,  becauae  interested 
in  the  event ;  and  the  Court  being  of  opinion 
that  he  ought  not  to  be  examined,  where  hia 
evidence  may  prejudice  or  better  hia  own 
intereat,  he  waa  set  aaide. 

J  Here  the  coonael  for  the  lessor  of  the  plain- 
doaed  their  evidence ;  but  said,  that  if  the 
counad  for  the  defendant  should  make  it  any 
part  of  their  defence,  that  the  lessor  of  the 
plaintiff  is  the  son  of  Joan  Landy,  they  for 
the  plautiff  hoped  they  should  be  admitted  to 
ahew  what  became  of  that  eon;  which  Rafter 
aome  debate  of  the  counad)  the  Court  declared 
they  abouU  be  at  liberty  to  do.l 
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It  is  neeessary  before  I  mettlioo  the  natare 
9f  our  proo&,  to  take  notice  of  the  method 
obaerFed  in  producing  the  evidence  that  has 
been  already  given,  in  orderio  attend  the  gen- 
llemen  of  the  other  side  in  the  same  method. 

Though  they  were  very  sensible^  that  this 
fact,  if  true,  most  admit  of  the  clearest  proof 
in  the  affirmative,  yet,  they  were  pleased  to  be* 
gin,  as  1  thought,  at  a  considerable  distance 
'from  the  point,  and  took  up  much  time  in  exa? 
mining  witnesses  to  shew,  that  it  was  probable, 
or  at  least  not  imorobable,  that  my  lady  Allliam 
might  have  a  child,  and  gave  evidence,  such  as 
il  was,  that  my  lady  Altbam  had  been  with 
child,  and  had  one  or  two  miscarriages  before 
tbepcetended  birth  of  the  plaintiff. 

They  afterwards  came  more  directly  to  ths 
^oestien,  and  called  witness  to  prove  the  aotual 
birth  of  the  plaintiff;  thatit  was  at  Dunmaine, 
ia  the  county  of  Wexford,  in  April  or  Hay 
1715,  (thongh  one  of  their  witnesses  of  the 
best  appearance  swore  it  to  be  in  September 
1715,  and  gave  very  particular  reasons  for  it) 
that  there  were  great  rejoicings,  a  public 
christening,  who  the  sponsors  were,  the  nurs- 
ing, and  bringing  home  again  of  the  child, 
when  nursed,  to  the  house  of  Dunmaine,  and 
bis  stay  there  with  mv  lord  bis  father,  till 
•bout  three  years  old ;  this  seems  to  me  a  ma  • 
terial,  and  indeed  the  most  material  part  of  the 
case ;  the  jury  will  therefore  recollect  the  in- 
consistencies and  contradictions  of  the  wit- 
nesses to  these  fkcU,  and  judge  of  the  truth 
and  probabiltty  of  the  evidence,  by  comparing 
the  nature  of  the  facts  testified,  wilh  the  wit- 
nesses produced  to  prove  them,  how  likely, 
bow  possible,  that  such  persons  as  these,  and 
these  alone,  should  be  able  to  prove  a  fact  of 
this  nature. 

They  proceeded  afterwards  to  give  au  ac* 
count  of  this  child  in  the  several  places  where 
ny  lord  Altham  had  resided  after  bis  separation 
from  my  lady,  at  Kinna,  at  Cftnickduffe,  and  in 
Dublin,  in  the  several  places,  where  he  lodged 
there,  and  I  think  one  of  the  witnesses  pro* 
dnced,  late  last  night,  gave  some  account  of 
bim  during  my  lord's  residence  at  Inchioore  : 
Whether  this  evidence  has  substance  and 
strength  in  it,  or  docs  not  rather  consist  of  loose 
-expressions,  and  the  private  apprehensions  of 
people,  who  knew  but  very  little  of  the  family, 
IS  a  matter  that  will  be  observed  upon  by  those 
gentlemen,  whose  province  it  is. 

It  was  judged  necessary,  in  the  next  place, 
to  shew,  how  this  unfortunate  unoffending 
child  came  to  be  forsaken  and  quite  neglected 
by  my  lord  his  father ;  for  they  were  sensible 
it  would  be  proved,  that  my  lord  considered 
bim  only  as  his  bastard,  and  even  doubted, 
whether  he  was  justly  laid  to  his  door ;  you 
Kmember  what  sort  of  witnesses  were  called 
to  give  this  account,  and  what  the  proof  was. 
It  is  not  my  business  to  make  observations. 

I  cannot  but  think  the  evidence  that  en- 
sued was  produced,  and  judged  to  be  necessary, 
fitim  a  consciousness,  that  all  their  former 
proofs  were  ui  themselves  insuffident  to  esta- 


blish this  fact ;  for  after  posiUre  i 
so  much  of  it,  what  occasion  ooold  there  be  » 
enter  into  evidence,  that  at  moat  eoald  iadacc 
but  a  pfesumption  ?  But  this  eridoioe  was,  n 
seems,  wilhal  very  proper  to  capdvaie,  mA 
therefore  it  was  they  called  witnosrea  lo  pwe, 
that  the  defendant,  the  eari,  did  (oot  in  aoy 
horrv,  but  about  three  weeks  after  hia  bnibcr's 
death)  employ  aome  bailifis  to  seize  this  bov, 
then  public  in  tows,  and  at  noon-da^  to  cany 
him  by  force  on  ship-board,  in  order  io  bi 
transported,  and  that  my  lord  himself  wamiti 
in  it  But  you,  gentlemen,  will  oonaidcr  «l 
the  whole  proof  as  to  this  traesaclion,  and 
judil^e,  whether  it  does  not  verv  plaiiiiy  co»- 
tradict  and  refute  itself,  and  sbeir^  that  dui 
person  did  of  himself  desire,  and  m  the  osail 
regular  wav  procure  an  opportnnity  of  gaiag^ 
abroad,  without  the  least  mterpoation  on  ih« 
piirt  of  the  earl.  They  then  called  s  aingle  wit- 
ness to  shew  my  lord  was  so  sensible  of  the  pbm- 
tiff's  right,  for  thu  is  the  turn  thf^y  ^re  it,  that 
taking  advantage  of  a  misfortune  that  happen* 
ed  to  befall  him,  his  killing  a  man  by  mere  ae- 
cident,  the  earl  had  him  indicted  and  praeeeattd 
for  that  fact,  in  order  to  have  faioa  capsiattj 
convicted,  and  so  to  put  him  osrt  of  the  wst  ; 
and  to  conclude  all  with  a  finishing  atiofce,  tk& 
same  witness  tells  you,  thattlie  ctH  confessed 
the  estate,  and  honours,  and  all  were  the  plaai 
tiff's  right,  and  that  be  had' a  full  porpose  id 
strike  up  a  bargain  with  him.  If  the  earl  did 
at  all  interpose  la  this  presecatioo,  it  will  be 
shewn  to  you  in  proper  time,  thai  the  inference 
drawn  from  such  a  piece  of  miaooodnct  is  by 
no  means  jost ;  and  we  shall  inaiat  that  the 
witness  being  entirely  oasupported  bm  to  this 
fact,  had,  of  his  own  sbewing,  too  great  a 
share  in  the  traosactkm,  to  be  capable  or  de- 
serving of  credit,  as  to  this,  or  any  other  matter 
of  fact. 

This  then,  in  a  few  words,  is  tbe  aeape  and 
general  tendency  of  their  evidence  ;  fant  bow 
these  ciroumstances  and  facts  have  been  pioved, 
h^  whom,  with  what  cireomstanoeB  of  psoba- 
bility ,  and  how  just  their  condosions,  are  t 
tera  that  might  well  deserve  the  conaiden 
of  the  jury,  though  no  eridence  waa  to  be  a^ 
fered  on  our  part,  by  comparing  it  with  what 
might  be  expected,  and  must  have  baeo  in 
their  power,  if  the  fact  really  was,  as  they 
woulfi  now  have  it  thought  to  be. 

We  apprehend  it  will  be  malarial  la  oar  dt* 
fence,  before  we  enter  into  other  pcoatfs,  t) 
state  to  your  lordship  and  the  jury  the  pedif^rre 
of  this  family,  shortly  to  open  somewhat  of  tbe 
settlements  in  the  family,  their  praspoois  a>id 
expectatrons,  as  well  as*  the  cireomatanecs  sf 
tho'fbrtune  in  possession  at  thetioae  of  Ihii 
supposed  birth ;  which  will  shew  that  a  legiti- 
mate son  of  my  lord  Altbam  (sopposing  ibeia 
was  a  desire  to  conceal  it,  wbidi  is  not  peeiMd- 
ed)  must  have  been  a  matter  of  such  ooiBricty, 
as  that  the  prqof  of  it  at  this  day  eanid  aH 
possibly  admit  af  the  least  difficulty. 

Arthur,  ttie  first  earl  of  A^gleaca,  bad  a 
GOOfiidarable  fiunily  estate,  and  upon  iha  i 
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nent  of  thekiogdom  ftt  the  time  of  the  RcBto* 
ration  made  great  additions  lo  H ;  his  credit  at 
eoart,  and  the  condition  of  the  times,  gave 
him,  «s  it  did  to  many  others,  an  op^iortanity  so 
to  do :  this  estate,  taken  together,  does,  as  I 
am  ID  formed,  far  exceed  any  other  now  in  the 
kingdom:  this  earl,  Arthur,  had  issue  five 
sons,  James,  Altbam,  afterwards  created  lord 
Altham,  Richard,  Arthur,  and  Charles. 

Ou  the  roarrisge  of  his  eldest  son  James,  with 
a  lady  of  the  Rutland  family,  he  settled  the 
greatesfpart  of  his  estate  in  the  usual  manner, 
with  limitations  over  to  bis  other  sons,  and  their 
issue,  successively,  in  tail  male,  and  soon  after 
died. 

James,  his  eldest  son,  also  died,  leaving  issue 
of  this  marriage,  three  sons,  James,  John  and 
Arthur. 

Altbam,  the  second  son  of  Arthur  the  first 
earl,  died  without  issue,  and  his  honour  de- 
volved 

UfMm  Richard  the  third  son ;  and  this 
Richard  lord  Altbam  had  issue,  Arthur,  late 
lord  Altbam,  and  Richard,  the  present  earl  of 
Anglesea. 

Arthur,  the  jiburth  son,  of  the  first  earl 
Arthur,  died  withont  issue ;  and 

Charles,  the  fifth  son,  died,  leaving  issue 
Mr.  Charles  Annesley,  whom  we  all  know. 

My  lord,  James,  the  eldest  son  of  earl  James, 
and  gmndiioo  to  earl  Artbar,  being  in  pos- 
session of  the  honours  and  estate  of  the  family, 
be  levied  fines,  and  suffered  recoveries  of  a 
great  part  of  this  estate,  in  order  to  dock  the 
said  entail,  and  being  thereby  become  tenant  in 
fise,  be  in  the  year  1701  made  several  wills  and 
codicils  disposing  of  it.  By  the  first  of  these 
wills,  dated  May  14, 1701,  after  the  limitations 
to  his  brothers,  on  default  of  issue- male  in 
tbero,  be  devised  his  estate  to  his  uncle  Richard, 
lord  Altbam,  the  defendant's  father,  and  the 
heirs  male  of  bis  body,  and  io  default  of  such 
isisoe,  to  his  uncle  ChaHes  Annesley,  and  the 
heirs-male  of  his  body.  On  the  9tb  of  De- 
cember following,  be  made  another  will,  and 
limited  the  estate  in  the  seme  manner;  after 
recollecting  that  bis  uncle  Rksbard,  lord  Altbam, 
died  some  little  time  before,  he  apprehended 
it  wooM  be  wrong  to  let  his  name  stand 
in  bis  will,  and  therefore,  in  the  will  of 
December,  drew  a  line  across  his  name, 
and  instead  of  Ricfaurd  wrote  over  it  Arthur, 
and  then  the  Kmitatkm  stood  to  Arthur,  lord 
Altbabi,  and  tbe  lieirs  male  of  bis  body ;  by 
which  alteration  Richard,  the  younger  brother, 
the  now  defendant,  stood  excluded  from  the 
succession.  After  this  he  made  several  codi- 
cils, which  I  have  not  read,  but  by  some  of  them, 
tbe  wiHof  the  14th  of  May  is  recited  and  esta- 
blished, by  others  the  altered  will  that  was  in 
December;  but  by  the  last  of  these  codicils, 
tbe  will  of  May  14, 1701,  is,  as  we  apprehend, 
dearly  set  up  and  estaWished.  This  we  shall 
shew,  if  not  admitted,  from  the  wIRs  and  codi- 
cils that  are  now  on  the  table. 

Soon  afterthis,  earl  James  died  without  issue- 
ntle*,  his  bretbtr  John  etoodiedwilhoiil 


male,  and  ArAur  tb^  youngfest  brother  suc- 
ceeded to  the  honours  and  esUite.  From  this 
confusion  in  these  wills  and  ci^dicils  it  remained 
a  matter  of  great  doubt,  if  the  late  earl  Arthur^ 
and  the  late  lord  Altbam,  should  both  die  with* 
out  issue- male,  of  which  there  was  no  prospect, 
who  should  succeed  to  the  estate,  whether  tbe 
present  earl,  under  tbe  first  wilt  of  May  1701, 
or  Mr.  Charles  Annesley,  under  tbe  aUere<l  will 
in  December  1701 ;  bat  tbe  ^neral  opinion 
was,  and  it  was  tbe  apprehension  of  the  late 
earl  himself,  that  tbe  present  earl  stood  ex- 
cluded. A  son  of  the  late  lord  Altham  would 
have  made  this  question  unnecessary,  for  clearly 
he  must  have  succeeded  to  these  great  honours, 
and  to  this  vast  estate;  Such  a  son,  and  such  a 
birth,  must  therefore  be  an  event,  as  of  great 
consequence,  so  of  great  notoriety  ;  bow  could 
It  be  unknown,  or  known  only  to  such  as  yon 
have  seen,  in  a  country  so  peopled,  and,  as  I 
may  sa^,  in  the  midst  of  their  own  estates  f 

Bnt  It  will  appear  further,  that  the  late  lord 
Altham  was  possessed  himself  of  an  estate  of 
about  1,S00/.  a  year  ;  the  town  of  New  Ross, 
in  the  neighbourhooil  of  Dunmaine,  was  part  of 
it ;  this  estate,  on  the  failure  of  issue- male  til 
him,  waste  go,  not  to  his  brother  tbe  defendant, 
but  to  the  late  lord  Anglesea.  It  will  ftppear, 
that  this  estate,  on  tbe  death  of  lord  Altbam, 
was  entered  upon  and  enjoyed  by  the  late  eari  of 
Anglesea,  until  bis  death. 

Is  it  possible  then  there  could  be  sudi  a  son 
of  lord  Altham,  and  the  late  earl  know  nothing 
ofitf  Could  he  be  such  a  stranger  to  his  own 
family  T  Nay,  tbongh  a  stranger  in  other  re- 
spects, the  lord  Altbam  and'  his  family,  and  his 
familv-affairs,  made  too  much  noise  in  the 
world  to  suppose  it  possible.  There  is  no  pre- 
tence, that  the  late  earl  waa  concerned  in  anv 
iniquitous  scheme.  If  4ie  knew  of  this  chiluy 
can  it  be  supposed  he  would  do  him  such  an 
injury  f  In  policy,  if  from  no  better  principle, 
sure  he  would  have  more  regard  to  bis  own 
character. 

My  lord  we  shall  shew  it  further  in  proof^ 
that  the  late  lord  Altham,  for  particular  rea- 
sons, was  desirous  to  have  a  son,  and  would 
very  i^reatly  have  found  bts  account  in  it, 
being  in  remainder  to  tbe  Anglesea  estate ;  as 
I  said,  often  in  distress  for  money,  one  method 
of  raising  it  was  by  the  sales  of  reversions 
of  parts  of  this  estate;  the  validity  rof  these 
sales  depended  on  his  surviving  the  lata  earl 
Arthur.  Now  upon  his  advising  with  counsel, 
toncbyyg  these  intended  sales,  we  shall  provo 
he  was  advised  end  informed,  that  these  salet^ 
as  matters  stood,  could  produce  but  little 
money,  because  the  title  depended  on  the  con- 
tingency of  his  surviving  tbe  earl,  who  waa 
judged  tbe  better  life  of  tbe  two,  as  it  really 
feH  out.  But  if  he  had  a  sou,  that  something 
worth  white  might  be  expected,  because  then, 
by  levying  a  fine,  the  estate  would  have  stood 
assured  to  the  purchaser  so  long  as  there  waa 
issue  male  of  his  body.  This  we  shall  prova 
by  a  gentleman  of  undoubted  veracity  and  rt« 
pvtation* 
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The  genUemen  on  the  other  M^  think,  thej 
have  great  advantage  against  oi,  that  the  proof 
on  our  part  ii  in  the  negative ;  the  observatioa 
|s  parthr  just,  that  it  is  much  more  easjr  to  prove 
the  affirmative  in  any  question  of  fact ;  but 
they  might  carry  it  a  litue  further ;  for  as  such 
proof  is  more  easy,  so,  it  ought  to  be  in  proper* 
tiou  more  clear  and  satistactory :  But  be  that 
as  it  wiJI,  we  apprehend  this  is  a  fact  of  such  a 
nature  as  admits  of  proof  in  the  negative,  and 
that  such  as  may  produce  a  full  and  clear  coU- 
Tiction ;  for  this  purpose,  therefore,  we  shall 
now  proceed  to  give  an  account  of  m^  lady 
Altham  from  the  time  of  her  arrival  m  this 
kingdom  in  the  year  1713,  by  a  person  who 
attended  her  ladyship  into  the  kingdom,  con- 
tinued, in  her  service  as  woman  to  her  all  the 
time  of  her  being  here,  1  think  was  never  a 
week  together  from  her,  went  back  with  her 
again,  and  continued  in.  the  same  service  and 
attendance,  till  my  lady's  death.  This  witness 
will  prove,  that  my  lady  Altham  was  never  with 
child,  never  had  any  miscarriage  that  she 
knows  of;  and  that  it  should  be,  and  she  not 
know  of  it,  is,  I  think,  next  to  impossible.  She 
will  prove  my  lady's  expressions  of  concern 
upon  this  head,  that  she  had  not  the  good  for- 
tune to  bring  a  child  to  this  family :  She  will 
prove  to  yon,  that  my  lady  lived  some  years 
after  h^r  lord,  had  an  account  of  bis  death,  of 
the  late  lord  Anglesea's  going  into  possession 
•f  her  lord's  estate,  and  the  present  earl's  as- 
suming the  title  of  Altham ;  that  she  had  at 
this  time  access  to  the  dutcbess  of  Bucking- 
ham, and  other  persons  of  quality  in  England, 
and  was  in  a  lonely,  disconsolate  way ;  but  as 
to  her  ever  having  had  a  son,  complaining  of 
any  ujury  done  to  this  son,  that  not  one  syl- 
lable to  this  purpose  was  heard  to  proceed 
from  her.  * 

We  shall  produce  also  one  Thomas  Rolph, 
who  was  butler  to  my  lord,  and  lived  with  him 
at  the  time  of  this  pretended  birth ;  my  lord's 
gentleman  likewise,  and  some  other  servants 
oif  the  better  sort,  who* were  in  the  family  and 
service  at  this  time ;  and  they  all  agree  in  this, 
that  my  lady  was  not  with  child  ;  that  there 
was  no. miscarriage  or  birth  that  they  ever 
knew  or  heard  of:  and  this,  we  apprehend, 
will  be  far  better  evidence  than  that  ot  Murphy, 
Laffan,  or  Doyle,  because  these  people  testify 
what  was  properly  within  their  sphere,  and 
must  know,  if  there  was  such  a  fact. 

We  shall  produce  persons  of  the  best  condi- 
tion in  the  neighbourhood  of  Dunmaine,  be- 
tween whom  and  my  lord  Altham  there  passed 
a  constant  intercourse  of  visits,  and  with  some 
of  them  you  will  find  the  intimacy  was  very 
great :  they  have  mentioned  Mrs.  Lambert  as 
a  person  extremely  intimate  with  my  lady  ; 
we  shall  produce  her,  and  her  husband  Mr. 
Aaron  Lambert ;  be  had  set  Dunmaine  to  my 
lord,  lived  himself  at  .Ross ;  his  dealing,  as 
well  as  neighbourhood  and  acquaintance,  gave 
him  and  his  lady  great  opportunities  of  know* 
injg  more  of  his  family  tlian  many  others. 

We  will  call  colonel  Palliseri  and  fdso  hii^ 


son,  who  was  nnibrtunalriy  made  the  pretence 
of  the  separation,  and  Irom  htm  yon  will  have 
a  full  account  of  that  matter  ;  and  be  wiH  not 
only  swear  it,  but  shew  yon  that  what  LAfiaa 
has  testified  is  ftlse. 

That  I  majr  not  mention  aH  as  to  this  point, 
we  shall  call,  in  the  last  place,  Blra.  Gillard,  a 
woman  of  an  exemplary  good  life  and  charac* 
ter ;  she  will,  not  only  prove,  aa  othcra^  that 
there  was  no  <^ild  that  she  ever  heani  of ;  but 
she  will  prove  further,  that  there  bei^  aooe 
Pretender's  men  to  be  tried  at  the  assaes  at 
Wexford,  which  were  held  in  the  beginning  «f 
April  1715,  and  this  being  a  businean  of  some 
expectation,  my  lord,  my  lady,  and  seroal 
others,  went  to  that  assizes ;  that  my  lady  was 
at  all  public  places,  and  was  in  oonit  at  the 
trials  of  those  fieople :  this  was  ^  near  the 
time  of  the  pretended :  birth,  it  in  plain  her 
being  with  child,  if  fact,  must  be  ▼taible  and 
conspicuous  to  all  the  worid.  Thiv  thercAire 
will  be  proved  by  Mrs.  Gifiard,  and  she  will  be 
corroborated  herein  by  many  others. 

We  shall  also  lay  before  you  the  frequot 
declarations  and  expressions,  not  «»njy  of  nr 
lady,  but  of  m;jr.  lord  also,  upon'  this  head. 
They  have  likewise,  on  their  part,  toven  sosm 
evidence  of  this  kind  ;  yon  will  oonpare  to- 
gether the  witnesses,  and  what  thw  say :  we 
apprehend  there  is  little  stress  to  be  laid  en  this 
part  of  their  proof,  testified  at  this  diatanfc  ^ 
time,  where  the  omission  or  additraa  of  a  si^^ 
word  might  invert  the  whole  sense.  We  thuk 
it  strange  that  these  witnesses,  if  they  knew 
and  believed  so  much,  neither  said  ncnr  did  aoy 
thinff  in  consequence  of  it ;  and  we  think  tha 
conduct  can  only  be  accounted  for  bj  their  not 
believing,  their  not  laying  any  stress  upon  what 
they  haid  heard ;  and  when  we  have  shewn  aH 
this,  1  can't  but  think,  for  my  part,  that  we 
might  safely  rest  our  case  here. 

But  we  shall  go  a  great  deal  farther,  and 
give  an  account  of  the  plaintiff  frooa  the  mo- 
ment of  his  birth.    When  my  lady  i 


Ireland,  my  lord  was  at  Dunmaine^  he  % 
to  town,  they  were  reconciled,  >t^cd  i 
time,  and  then  they  both  went  to  Dn 
One  Joan  Landy  was  before,  and  at  the  tisM 
of  my  lady's  coming  to  Dunmaine,  khcben- 
maid  there ;  and  in  a  few  months  she  appevei 
so  big  with  child,  that  it  came  to  my  lady's 
knowledge  ;  upoi^  which  she  was  tnnied  off, 
and  went  to  her  father's,  who  lived  on  the 
land  of  Dunmaine,  at  a  very  little  diitaaee 
from  the  house.  As  my  lord,  as  w^  as  otkct^ 
had,  it  seems,  given  cause,  so  it  was  wiwly 
resolved  to  make  him  the  fiUher  of  Una  chikL 
We  shall  shew  the  birth,  the  christeniog,  sad 
manner  of  kee|nng  this  child  till  the  aepaia- 
tion  of  my  lady :  we  shall  prove,  that,  on  tha 
separation,  the  child  was  saffmd  into  the 
house,  and  the  schooling  of  it,  while  my  Iwd 
lived  at  Dunmaine ;  that  the  pretence  tbrt 
Landy'a  child  died  is  false ;  thattheie  wai  bot 
this  chikl ;  that  my  lord  r^rded  it  bot  tittle  ; 
tliat  it  was  brought  afkr  bim  to  Kinna,  Car* 
rickdoffei  and  DuUiOi  and  aa  it  grvw  up  gunsi 
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rome  g^oond;  but  tttll  trealedy  coosideiedy 
ind  reputed  ts  a  bastard,  and  no  other.  This 
we  shall  prove  in  tboae  sereral  places^  not  by 
oose  expressions,  but  by  those  who  knew  my 
lord  and  family  well :  we  shall  prove  to  you 
Ihe  reputation  concernini^  bim»  wnen  at  those 
poor  schools  that  have  been  mentioned:  we 
(hall  shew  the  occasion  of^y  lord's  neglect 
of  him  ;  that  he  was  untowardly,  Ticioos,  and 
incorrig^ible^  that  he  rambled  down  to  Ross, 
my  lard's  estate,  where  he  and  his  mother 
were  well  known,  and  was  there  treated  and 
considered  as  my  lord's  bastard  by  Landy ; 
and  shew  him  alUr  in  Dublin,  for  a  great 
length  of  time,  in  a  poor  condition,  vet  known 
and  reputed  by  such  as  knew  any  thing  at  all 
of  htm,  to  be  my  lord's  bastard ;  that  he  him- 
self pretended  no  other ;  and  being  asked  about 
his  parents,  mentioned  not  only  my  lord  as  his 
father,  but  Landy  also  as  bis  mother. 

And  we  shall  shew,  in  the  last  place,  while 
he  was  thus  neglected,  and  in  this  distress, 
that  my  lady  was  in  Dublin,  knew  of  his  con- 
dition, and  that  her  dislike  of  him  was  such, 
that  she  could  not  endure  to  hear  him  named ; 
and  from  persons  of  undoubted  character,  and 
with  whom  she  lodged  and  dieted  here,  it  will 
appear,  that,  amidst  all  her  complaiota  of 
wron^  and  injuries,  there  nerer  was  the  least 
mentioQ  of  any,  with  respect  to  a  son  or  child 
that  she  erer  had .  Her  silence  upon  this  head, 
a|  this  time,  and  under  her  circumstances,  we 
apprehend  to  be  great  evidence;  but  much 
more  so  after  my  lord's  death,  when  she  saw 
one  assume  the  estate,  and  another  the  ho- 
nours of  the  family. 

As  to  Mr.  Oiffard,  the  credit  that  mnst  be 
^ven  him,  considering  the  light  he  appeared 
in,  we  shall  humbly  submit  te^e  consiaeration 
of  tbe  gentlemen  of  the  jury ;  he  does  not  pro* 
tend  that  any  body  was  present  at  the  conrer- 
satioDs  be  has  giren  an  account  of,  so  that  we 
cannot  bring  any  body  te  contradict  him. 

The  characters  of  the  plaintiff's  witnesses, 
and  the  eontradiction  in  their  evidence,  we 
sbali  likewise  snbmit  to  the  court  and  jury. 

You  observe  they  don't  produce  Joan  Landy, 
though  in  the  list  of  their  witnesses,  and  in 
their  power :  we  charge  her  to  be  the  mother, 
they  say  the  wet-nurse  only  ;  can  there  be  a 
stronger  inference  than  that  which  must  of 
necessity  be  drawn  from  the  kcepbg  back  this 
woman? 

Gtetlemen,  I  shall  trouble  you  no  more, 
bat  proceed  to  prove  what  I  hare  now  stated, 
and  indeed  a  great  deal  more  which  has  escaped 
ay  memory ;  and  when  this  is  done,  as  we 
rest  assured  that  this  cause  will  be  tried  unin- 
fluenced by  any  considerations  that  have  not 
a  tendency  to  prove  tbe  matter  in  issue,  and 
that  the  purchasers  from,  and  creditors  of  the 
family,  and  those  who  have  a  right  to  succeed 
to  the  honours  and  estate,  will  receive  no  pre* 
judice  liroro  considerations  that  do  not  properly 
relate  to  the  case,  and  certainly  have  no  rela- 
tion to  tbeq^ ;  so  we  do  not  doubt  but  you  will 
put  an  and  to  this  itraoge  hnaiBOMi  by  finding 


according  to  our  plea,  that  the  defendant  is  not 
guilty  of  the  trespass  and  ejeotment  ih  the 
declaration  mentioned. 
We  shall  now,  my  lord,  begin  to  call  oar  wit- 


Nkkoloi  Loftus,  esq.  sworn. 

Says,  he  has  lived  at  Lofltus-hall,  in  the 
county  of  Wexford  (where  he  now  lives)  up- 
wards of  30  years;  that  Dunmaine  is  distant 
from  it  about  eight  miles,  and  deponent  knew 
lord  and  lady  AUham,  bot  deponent  or  his  wife 
never  visited  them ;  says,  he  never  heard  that 
the  lady  AUham  had  a  child,  orihat  there  were 
any  rejojcings  at  Dunmaine  for  my  lady's 
having  p,  child.  Being  asked,  if  he  knows  Mr. 
alderman  Barnes,  and  whether  he  is  notim-  ' 
paired  in  his  memory  and  understanding ;  toys, 
he  knows  him  very  well,  that  he  was  at  depo- 
nent's house  last  summer,  and  is 'much  im- 
paired of  late  in  his  health. 

[Here  the  counsel  for  the  plaintiff  insisted, 
that  it  was  improper  to  ask  a  witness  his  opi- 
nion of  another's  understanding,  who  had  been 
examined,  and  cross  examined  in  the  Court, 
for  that  the  gentlemen  of  the  jury  were  the 
proper  judges  of  it] 

[Cross-examined.] 

Being  asked,  if  he  remembers  where  he  waa 
in  the  year  1714,  or  1715  ;  says,  he  romem- 
bers  he  returned  from  England  about  the  be- 

EVm^  of  the  year  1713,  and  that  about  tbe 
inning  of  the  year  1714,  lord  Besborongh's 
J  dying,  his  lordship  was  fond  that  deponent 
should  stay  with  him  for  some  time  after  mj 
lady's  death ;  so  that  deponent  spent  most 
part  of  the  year  1714  with  his  lordship,  but  in 
the  summer  1715,  deponent  to  the  best  of  hii. 
remembrance,  lived  at  Loftns-hall. 

Thomat  Palliur^  being  first  sworn  to  the  Votre 
Dire,  and  then  in  chief. 

Says,  he  was  very  well  acquainted  with  my 
lord  and  tadyAHham,  and  frequently  visited 
them  all  the  time  they  lived  at  Dunmaine, 
firom  the  time  of  their  first  coming  there,  for 
that  deponent  lived  at  a  place  called  the  Great 
Island  within  three  miles  of  Dunmaine;  says, 
he  never  heard  that  my  lady  Allham  had  a 
child,  and  is  positive  in  his  conscience  she 
never  had  during  her  contmuance  in  the  county 
of  Wexford.  Deponent  indeed  heard  my  lord 
had  a  child  by  one  Joan  Landy^  bot  never 
heard  he  had  one  by  his  lady ;  says,  thero  was 
such  ai|  intimacnr  between  my  lord's  family 
and  deponent's,  that  generally  once  a  fbrtnight 
they  visited  each  other;  so  that  he  is  sure,  if 
my  lady  had  been  ill  he  must  have  known  it  $ 
and  deponent  never  directly  or  indirectly  beard 
that  she  had  a  ehild,  or  that  she  was  confined 
to  her  chamber  on  aci^nnt  of  any  indisposition, 
or  ever  had  any  miscarriaffe,  and  if  she  had, 
deponent  believes  he  should  have  heard  of  it 
sooner  than  any  person  in  the  neighbourhood ; 
sayS|  he  frequently  saw  my  lady  on  Skiftdaysat 
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the  cborch  of  Rilmacky,  and  •henever  appear- 
ed lo  he  with  child  ;  saya^  he  knows  that  lord 
and  lady  Aitham  separated,  hot  caooot  recollect 
the  time  ;  believes  my  lady  li?cd  two  years  and 
•  half  at  Ross  after  the  separation;  says,  he 
never  had  any  discourse  with  my  lord  aboat 
my  lady's  having  a  child,  and  never  heard 
limn  man  or  woman  that  she  ever  had  ;  says, 
*  Ross  is  about  tbree  miles  from  Duomaine,  and 
does  not  believe  it  was  possible  my  lady  could 
have  a  child  without  depeoent's  knowing  it, 
for,  lo  the  best  of  bis  recollection,  he  was  not  a 
month  or  six  weeks  together  without  seeing 
her ;  at  least  he  iasare  be  never  was  above  two 
months  without  visiting  her ;  says,  he  never 
saw  any  child  at  Dnnmaine :  that  he  knew 
Joan  LaffsD  very  well,  she  bavinfir  li^^  ^'^ 
deponent  as  a  servant,  and  says,  that  she  was 
torned  away  from  deponent's  service  for  whor* 
ing»  that  sk  is  an  iniiMiious  woman,  and  depo- 
nent  would  not  trust  her  tor  the  value  of  a  pota- 
toe.  Being  asked  if  she  is  a  woman  to  be  be- 
lieved upon  her  oath ;  says,  by  the  virtue  of  his 
oath  she  is  not  to  be  believed  upon  her  oath, 
and  that  the  whole  parish  has  a  bad  opinion  of 
her. 

I^Cross -examined.] 

Being  asked  if  he  can  reeoHect  where  he 
lived  in  the  year  1713,  or  1714  ;  says,  he  lived 
m  the  year  1713  at  the  Great  Island,  that  he 
was  buiMing  in  the  barony  of  Forth  in  the  year 
1713  and  1714,  and  lived  backwards  and  for- 
wards, bettreen  the  Great  Island  ami  barony  of 
Forth  in  those  yeara,  and  can't  recollect  that 
he  WIS  two  months  together  at  the  barony  of 
Forth  whiht  be  was  building  there.  Being 
asked  if  he  knows  where  lady  Altfaam  was  in 
the  year  1714 ;  says,  he  cannot  be  positive 
where  she  was  at  that  time.  Being  asked  i  f  he 
mw  lady  Aitham  from  September  to  December 
1714 ;  says,  he  cannot  say  he  did.  Being  ask- 
ed how  far  the  barony  of  FQrth  is  from  Dun- 
maine:  says,  about  14  miles,  that  he  kept  60 
ai»es  ef  the  barony  of  Fotih  in  his  own  hands, 
d;  if  he  would  take  opon  him  to 
he  waa  not  six  weeks  Isgeliier  in  the 


haionj  of  Forth ;  mys,  be  will  not  take  upon 
him  to  awear  that*  but  believea,  anless  ha  had 
the  gout,  he  never  staid  there  six  weeks  toge- 
ther. Being  asked  if  he  had  not  often  the 
mrat}  mys,  he  was  often  hud  up  in  the  gout 
Bring  asked  what  time  be  began  to  build  in  the 
barony  of  Forth ;  mys,  he  b^^aa  to  build  about 
the  year  171S.  Being  asked  if  he  ever  was 
two  months  Cogetber  in  the  baroay  of  Forth  in 
the  year  1714 :  rays^  he  waa  not  there  two 
monihs  together  in  that  year  as  ho  knows  of. 
Being  aslnd  if  he  knows  of  any  particuhur  oir- 
' — ^  that  happened  at  the  time  of  the  so- 


paralton  of  my  lord  and  lady  Aitham  at  Don- 
maiae;  says, he  knows  bis  son  was  very  iU  at 
thattinm»  that  becaumt  be  positive  whether 
he  MW  lady  AJtbam  in  May,  June,  or  July 
1715.  Beioj:  asked  if  he  knew  one  captain 
Briaoo  and  bis  lady,  andif  he  ever  saw  them  at' 
""  wff  lia  koaw  captaia'  Briiooy 


(who  waa  deponent's  old  friend)  hot  did  ba 
know  his  lady,  nor  ever  saw  them  at  Don- 
maine.  Being  asked  whether  if  they  had  omae 
there  as  visiterB,  deponent  would  not  yoo  hftte 
known  it ;  says,  he  believea  he  ahoakl.  Beief 
asked  what  tune  deponent  went  to  live  at  the 
Great  Island ;  says,  he  went  to  live  there  when 
the  duke  of  Ormond  first  soM  part  of  his  estate 
in  Ireland  ;  says,  he  does  not  know  who  wne 
lords  justices  at  that  time,  but  remembers  lord 
Gallway  very  soon  after  in  the  government ; 
that  he  was  twice  in  the  government;  oooe  s 
lord  justice  along  with  the  lord  Winchelsta; 
remembers  be  lost  bis  hand  in  qoeen  Anne'i 
wars,  and  he  made  deponent  a  sheriff  of  the 
county.  Being  asked  bow  long  ago  it  ii 
since  deponent  was  sheriff;  say  a,  about  4) 
years  ago.  Being  asked  how  many  years  de^ 
poneni  was  building  in  the  barony  of  Forth ; 
says,  be  can't  tell  if  he  was  three  years  botld- 
ing  there.  Being  asked  if  my  lord  caase  to 
Dunmaine  before  my  lady ;  says,  be  did« 
Being  mked  if  he  knew  lady  Aitham  before  the 
death  of  queen  Anne;  says,  he  ean*t  tall  wkc- 
ther  his  acquaintance  with  her  began  before  or 
aflsr  the  death  of  queen  Anne,  bat  is  posilife 
he  knew  her  from  the  time  she  came  to  live  at 
Dunmaine,  until  she  left  it,  though  he  cea'i 
tell  the  year  she  came ;  says,  be  did  not  koow 
her  before  he  began  to  build  his  hoase  io  the 
barony  of  Forth ;  knows  he  visited  my  lady  in 
a  week  after  she  canm  to  Dunmaine.  Bong 
asked  if  he  mw  his  friend  captain  Briaco  when 
he  paid  the  first  visit  there;  mys,  be  did  not. 
BeiofT  asked  whattimeof  the  year  it  was  when 
be  paid  his  first  visit ;  mys,  that,  to  the  best  of 
his  memory^  it  wm  in  summer  time.  Bciag 
asked  if  my  lady  came  to  town  in  pariiamcnt 
time ;  mys,  he  js  apt  to  beliere  she  did ;  re- 
iliembers  be  visited  her  at  her  lod|fing  at  the 
comer  of  Dirty- lane  in  Fleet-street,  and  rciocai- 
hers  the  street,  because  horses  are  watered  very 
nigh  it  in  the  river.  Being  aj^ked  whether  In 
WM  not  two  months  at  a  ttmo  together  ia 
Dublin,  when  my  lord  and  lady  resided  in 
Dunaiaine;  mys,  be  does  not  know  that  be 
was.  Being  asked  if  ever  he  heard  that  nj 
hKly  was  side  for  a  week  together  whilst  she 
waa  at  Dunmaine  ;  mys,  she  might  be  sick  a 
week,  but  not  to  deponent's  knowledge.  Being 
asked  what  rsason  he  hu  to  believe  that  Jem 
Laffim  is  not  a  permn  to  be  believed  opon  her 
oath;  says,  she  is  a  woman  of  ill  faosa  tbst 
keeps  a  Shebeen-boose,*  and  led  an  ill  fife. 
Being  pressed  to  declare  upon  his  oath  if  he 
wu  ever  present,  and  did  know  her  to  foiawear 
hermlf,  or  did  ever  bear  that  she  did  so  in  any 
canse  whatsoerer ;  mys,  he  never  kaew,  nor 
heard  that  she  wm  ever  f brswom,  hot  yet  de- 
ponent would  not  believe,  her  upon  her  oath,  or 
otherwiw.  8ays,  he  knew  eooiisellor  Pigm 
and  his  lady;  that  they  lived  at  Tyoioa, 
and  deponent  believm  they  used  to  vmt  st 


Dnimiaine,  for  deponent  once  mw  Mr.  HrMt 
there,  but  cannot  recollect  if  ever  bo  saw  ei&cr 

*  A  little  ato-house. 
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•f  tbem  there  more  tbao  that  ouc  time, 
sked  if  be  renemben  the  HeMUoa  in  Scot- 
iod;  says,  be  does;  tbat  deponent  was  then 
D  parliament,  and  took  partlcnlar  notioe  of  my 
ord  Altbam  at  that  time  in  Dublin,  because  fate 
lad  lately  lost  one  of  bis  eyes.  Being  asked  if 
le  e?er  saw  bis  lordsbip  at  Dunroaine  after  the 
osinff  of  bis  eye ;  says,  be  nefer  did.  Being 
sked  if  he  knew  one  Dennis  Redmonds ;  says, 
le  does ;  tbat  be  wap  once  serrant  to  my  lord, 
nd  likewise  deponent's  senrant.  Being  asked 
f  deponent  had  any,  and  what,  discourse  with 
lim  lately ;  says,  he  bad ;  tbat  one  day  n  hen 
ledfoonds  was  breaking  horses  for  lieutenant 
Irpheur,  deponent  said  to  bim,  I  find  you  are 
foiog  to  be  a  witness  between  lord  Anglesea 
nd  Sir.  Annesley,  pray,  what  do  you  know  of 
bat  matter  ?  To  which  he  made  answer.  All  I 
;now  is,  tbat  I  was  sent  for  a  ^nidwife  from 
>ttDmaine  to  Ross, and  tbat  I  brought  the  mid- 
rife  from  the  gale  of  Dunmaine  home,  and 
here  I  left  her.  1  don't  know  what  became  of 
ler  afterwaids,  nor  for  what  purpose  she  came, 
lor  for  whom  she  was  sent.  Upon  which  I 
aid  to  bim.  If  tbat  be  all  you  ha?e  to  say,  your 
roiog  will  be  of  no  use :  to  which  Redmonds 
aid.  Then  be  would  not  go, 

Thns  ended  the  Examination  on  Wednesday 
light,  the  lath  of  November,  about  10  of  the 
ilock,  when  by  the  tike  consent  in  writing,  as 
»efore,  read  In  open  court,  and  signed  by  the 
parties,  the  Court  adjourned  to  the  next  mom* 
pg  9  of  the  clock. 
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Thwwiay^  Nimemher  17, 1743. 

The  Court  being  met  about  9  o'clock  in  the 
norning  according  to  adjournment,  the  Jury 
rere  called  o?er,  and  answered  to  their  names, 
nd  then  the  counsel  for  the  defendant  proceed* 
!<1  to  examine  their  witnesses,  as  follows : 

Mr.  William  Wall  nwwn  to  the  Voire  Dire. 

Says,  he  purchased  a  lease  of  some  lands  in 
he  county  of  Dublin  of  the  late  lord  Altbam  io 
.724,  of  which  be  never  got  possession,  they 
laviog  been  sold  before  by  biti  lordsbip  to  su* 
Arthur  Langford,  on  which  account  he  got  a 
lote  from  lord  Altbam  for  50/.  that  is  yet  un- 
taid. 

[Here  the  ooansel  for  the  plaintiff  objected 
y  his  competency,  as  being  a  person  under 
ias ;  but  the  objection  was  of  er-ruled.] 

Being  sworn  in  chief. 
Says,  he  knew  tbe  late  kird  Altham  from  the 
ear  1716,  to  the  time  of  bis  death,  and  was 
mpioyed  by  bis  lordsbip  in  his  profession  of 
n  attorney  in  several  causes,  and  on  many 
tber  occasions ;.  that  be  knew  both  my  h>rd 
nd  lady  Altbam,  who  then  k>dged  at  Mr.  Vice's 
1  Essex -street,  soon  after  my  lady  came  over 
!>  this  kingdom,  and  tbat  afterwards  my  lord 
od  lady  went  to  Danroaine  in  tbe  coanty  of 
Vexford,  and  doMMient  visited  tbem  sometimes 
t  Dunmaine.    Says,  he  never  htard  tbat  lord 

\Qh.  xvrj, 


Altbam  had  a  child  by  bis  lady,  and  does  not 
believe  be  ever  bad,  because  depooent  wae 
employed  bv  my  lord  in  1795,  to  draw  a  case 
on  bis  lordship's  title,  under  tbe  wills  and  codi- 
cils of  James  earl  of  Anglesea,  winch  deponent 
carried  to  counsel,  and  says,  they  gave  their 
opinion,  that  if  my  lord  bad  a  son,  and  of  age, 
and  sucb  son  would  join  with  my  lord  in  levy- 
ing a  fine  and  suffering  a  recovery,  then  hia 
lordsbip  miglit  dock  the  entail,  and  sell  tbe  ra« 
veraions^of  such  part  of  the  Anglesea  estate  as 
he  should  think  fit;  tbat  thereupon  my  lord 
told  deponent,  he  bad  no  legitimate  son,  bat 
bad  one  that  was  illegitimate  {  and  deponent 
has  heard  my  lord  wisn  tbat  be  bad  a  lawful 
son,  because  then  be  could  raise  money  by  the 
sale  of  his  estate,  bis  lordsbip  being  commonly 
in  a  very  needy  condition:  remembers  to  have 
seen  a  boy  in  tbe  street  at  New  Ross*  oppositA 
an  inn  kept  there  by  one  Brebao,  in  a  poor 
mean  habit,  Hike  some  of  tbe  common  boya) 
who  as  somebody  told  deponent,  was  a  bastara 
son  of  brd  Altbam's  by  one  Joan  Landy  ;  and 
in  some  time  afterwards  when  deponent  taw 
my  lord,  he  asked  his  lordsbip,  how  be  oouM 
suffer  his  bastard  eon  to  go  about  the  streets  in 
that  poor  way  like  a  begj^ar ;  and  the  answer 
my  lord  made  was,  that  if  he  was  sure  tbe  bo/ 
was  bis  own  son,  he  would  take  care  of  him, 
but  that,  as  several  had  to  do  with^the  boy'a 
mother,  Joan  Landy,  he  very  much  doubted 
whether  he  was  tbe  iktber  of  it ;  but  can't  say 
my  lord  was  at  Ross  when  deponent  saw  tbf 
clnld  there.  Being  asked  whether  be  knew 
tbe  late  Arthur  earl  of  Anglesea,  or  tbat  tber* 
was  any  difference  between  bim  and  lord  Al- 
tbam ;  says,  he  knew  the  earl  very  well,  and 
tbat  there  were  some  disputes  between  bim  and 
lord  Altbam ;  and  tbat  in  a  suit  in  Chancegr 
between  tbem,  lord  Altham  insisted  on  bis  pn* 
vilege,  and  lord  Anglesea  oould  not  get  a  lawyer 
to  speak  for  bim,  whereupon  his  lordsbip  stood 
up  in  court  and  spoke  himself.  Being  asked 
whether  be  knows  that  tbe  lord  Altham  and  tbe 
deleodant  were  on  good  terma;  saya,  they 
were  sometimes  on  good  terms,  and  sometimea 
not ;  that  lord. Altbam  wanted  the  defendant  to 
join  with  bim  in  selling  reversions  of  the  An- 
glesea estate,  and  sometimes  the  defendaot 
wooM  join,  and  sometimes  be  refused  joining, 
and  on  defendant's  refusal  to  join,  they  die* 
agreed.  Being  asked  if  be  ever  saw  my  lady 
at  Dunmaioe;  says,  he  did ;  for  be  was  there 
twice  to  tisit  tny  lord,  but  does  not  remember 
tbe  psirticular  time,  only  tbat  it  was  belbre  tbe 
sepantion,  and  after  they  lodged  at  Mr.  Vice's  $ 
says,  be  never  saw  any  child  in  tbe  bouse  or 
Dunmaine ;  that  deponent  dined,  but  dul  not 
lie  there ;  did  not  observe  any  signs  of  my 
lady's  being  with  child,  nor  ever  beard  she  bad 
a  chikl  by  my  lord ;  has  beard  she  bad  a  child 
in  Holhuid  before  she  came  to  Ireland,  and  baa 
beard  that  the  child  is  dead.  Being  asked  if  tm 
«ver  heard  what  were  the  motives  of  my  lord's 
being  reconciled  to  bis  la«ly,  and  living  with 
her  again  ;  says,  be  never  did;  says,  that  the 
reputation  of  tbe  eouotry  was,  that  my  lend  left 
4»I 
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no  legitimate  inue  at  his  death.  Beioff  asked 
how  old  be  believes  the  child  was  which  he  saw 
at  Ross ;  says,  he  believes,  by  bis  size,  he  was 
about  5  or  6  years  old. 

[Cross-examined.] 

Being  asked  when  it  was  he  had  that  dis- 
course with  lord  AUh^m  about  the  child  ;  saya, 
he  can't  recollect  the  particular  time,  but  to 
t^e  best  of  his  remembrance,  it  was  either  in 
the  year  1735-6,  or  1727 ;  believes  it  was  after 
deponent  took  the  opinions  of  counsel  on  my 
lord's  case.  Being  asked  who  was  the  peraon 
ibat  told  deponent  of  the  child  which  he  saw  at 
Ross  being  a  bastard  of  my  lord's :  says,  he 
believes  it  was  Edward  Brehan  that  toUl  him 
so,  and  he  said,  that  he  was  ashamed  that  my 
lord  did  not  take  care  to  clothe  the  child,  or 
send  it  to  school :  deponent  says,  it  was  at 
Ross  he  spoke  to  my  lord,  and  not  at  Dun- 
maine  ;  that  my  lord  said,  his  reason  for  neg- 
lecting the  boy  was,  that  he  did  not  believe 
him  to  be  his  own,  the  bov's  mother  having  had 
dealings  with  other  people.  Being  asked  whe- 
ther it  was  before  his  present  majesty's  coming 
to  the  crown  that  deponent  had  the  discourse 
with  my  lord,  or  if  deponent  was  then  in 
mourning  for  the  late  king ;  savs,  he  cannot 
tell.  Being  asked  if  my  lord  and  lady  lived  at 
Dunmaine  when  deponent  saw  the  child  at 
Ross;  says,  my  lord  was  at  Dunmaine,  but 
can't  tell  at  this  distance  of  time  whether  my 
lady  was  there  or  not.  Being  asked  if  he  was 
often  at  Ross ;  says,  to  the  best  of  bis  know- 
ledge he  was  every  year  at  Ross  from  1707  to 
1780,  for  deponent  went  the  circuit  to  Ross  at 
least  once  a  year  during  that  time.  Being 
asked  when  he  first  became  concerned  for  loi3 
Altham ;  says,  he  cannot  reooUect  the  time, 
bm  believes  it  was  before  1720.  Being  asked 
if  be  can  say  it  was  before  the  year  17S9 ; 
nys,  he  is  not  sore,  but  believes  it  was  some 
time  before  1720 ;  is  sure  he  was  concerned  for 
bis  lordship  before  and  after  deponent  was  at 
Dunmaine.  Being  asked  if  he  remembers 
what  year  it  was  ne  aav  my  lady  at  Dun- 
maine ;  says,  he  does  not  remember,  but  be- 
lieves it  was  before  he  was  concerned  for  my 
lord ;  says,  that  lord  Altham  was  very  poor  at 
that  time,  and  believes  he  might  have  sold  on 
better  terms  if  be  had  had  a  son,  because  he 
•ould  then  have  cut  off  the  entail. 

Aaron  Lambert^  esq.  sworn. 

Saya,  he  knew  |he  late  lord  and  lady  Altham, 
deponent  having  let  Dunmaine  to  his  lordship, 
about  the  year  1711;  says,  my  lady  came 
there  in  about  two  years  after,  and  continued 
^here  for  about  two  years  and  a  half;  that 
deponent  lived  at  Ross  while  my  lord  and 
lady  lived  at  Dunmaine,  and  deponent  lent 
his  lordship  the  sum  of  dOO/.  and  some  plate, 
and  was  frequently  at  Dunmaine  to  dunn  my 
lord  for  the  money,  and  deponent  had  some 
land  in  the  ncigb^urhood  ;  says,  he  never 
heard  that  my  b^y  had  a  child  during  her  stay 
4tt  Daimauiai  ii^  aev^  •bservad  her  to  be  wltb 


child,  nor  never  saw  a  child  about  the  boose ; 
that  deponent  happened  to  faie  takeo  wy  IB, 
and  for  conveniency  of  having  one  9atiQa,Vhe 
was  a  famous  surgeon,  and  for  the  benefit  of 
the  air,  went  to  Dunmaine,  and  contiaoed  there 
for  two  months ;  that  it  was  in  the  spring,  and 
lord  Altham'  was  then  gone  to  Doblio  to  acQ 
some  reversions,  in  order  to  raise  mooey,  and 
never  returned  back,  whereupon  deponent  set 
Dunmaine  to  one  Mr.Uniack,  who  came  to  five 
there  about  the  May  following ;  aajs,  that 
when  my  lord  went  away  from  Danmaine,  Mr. 
Sutton  the  surgeon^  Mr.  Taylor,  and  Joaa 
Laffan  lived  there  ;  saya,  that  Sutton  and  Tav- 
lor  lived  with  my  lord  at  Ross,  before  my  lady 
came  over,  and  deponent  beard  that  hutioQ 
came  over  from  England  with  my  lord,  bet 
was  turned  out  of  the  family  for  exccaaive  drink- 
ing in  two  or  three  months  after  mj  lady  came 
to  Dunmaine ;  says,  that  Sutton  went  to  live  at 
Rosa,  and  in  some  time  afterwards  my  bdy 
sent  for  him  to  attend  her,  and  deponent  dined 
with  Sutton  the  day  he  was  sent  for,  nnd  was 
in  his  company  when  the  messenger  came, 
and  he  sent  word  to  my  lady,  that  he  could  not 
eo  on  account  of  his  patients ;  that  tbe  next 
oay  he  was  sent  for  again,  and  made  tbe  same 
excuse,  and  the  thii3  day  my  lord's  chariot 
came  to  fetch  him,  and  then  he  went  to  Dun- 
maine, and  attended  my  lady  there  for  aboot  a 
fortnight.  Being  asked,  if  deponent  ooold  re- 
collect what  time  it  was  afW  Sutton  left  the 
house  at  Dunmaine,  that  he  waaaent  for ;  saya, 
about  two  months  after  he  was  turned  out  of 
the  hotise;  and  the  reason  that  Sutton  gave 
for  his  not  goiiig  on  the  two  first  messaj*es, 
was,  that  he  was  piqued  at  mv  Ifdy'a  us^ge  of 
him,  and  he  seemed  pleased  to  find  that  my 
lady  was  uneasy  for  want  of  him.  Being 
Bfiked,  if  he  ever  beard  of  one  Tbomaa  Brooks, 
a  surgreon,  that  lived  at  a  place  called  Fareen  ; 
saysj  he  never  knew  of  any  auch  a  man  as 
Thomas  Brooks,  to  practise  surgery  in  that 
country,  nor  does  deponent  know  a  place 
called  Fareen,  though  he  was  bom  at  Dun- 
maine, and  knows  all  the  country  aboot  it ; 
says,  there  is  a  family  of  the  name  of  Brookes, 
that  lives  at  a  place  called  Fookea-mill,  under 
one  Mr.  Lee,  but  deponent  does  not  know  him. 
Being  asked,  if  he  believes  that  Joan  La&a 
ought  to  be  credited  upon  her  oath  ;  saya,  be 
does  not  believe  she  ought  to  be  credited  on  ber 
oath ;  that  she  is  a  woman  of  an  infmmona  cha- 
racter, and  waa  only  an  obscure  servant  in  the 
fiimily  when  my  lord  and  lady  lived  at  Dun- 
maine. Being  asked,  if  he  ever  saw  ber  take 
cafe  of  any  child  in  the  house  of  Dnnnmine; 
says,  he  never  did,  nor  does  deponent  believe 
that  she  took  care  of  any  child  ;  that  deponent 
was  at  Ross  at  the  time  of  the  aepantkm  be- 
tween my  lord  and  lady,  but  oano<»i  reooUect 
the  year.  That  he  saw  my  lady  oomti^  to 
Ross  that  day  in  a  foor- wheel  carnage, 
but   cannot  tell  whether  it  waa  a  cbariet  or  a 


chair ;  ^that  it  was  duskish  when  she 

but   believes  candles  were  not  yet    lighted; 

that  a  graal  nany  of  \k»  people  cuae  oat 
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of  their  houses  to  see  her  pass  by*  and  Mrs. 
Aeath  her  senraDt  maid  was   with  her,  and 
sbe  put  up  at  one  Mrs.  Butler's  ;    believes 
the  dajrs    were    short  at  that   time ;    says, 
he   heard  or  the  separation  before  my  lady 
CAoiQ  to  Ross.    Being  asked,  as  to  Joan  Lan- 
dy  ;  says,  he  knew  her  and  her  fiither,  that  he 
came  to  Duumaine  a  cottier,  a  year  or  two  be- 
Tore  my  lord  came  there,  and  had  two  daugh- 
ters, as  well  as  deponent  can  remember,  one 
of  which  was  called  Joao^  but   whether  he 
had  any  other  children  deponent  don't  know ; 
•aye,  he  saw  Joan  about  the  house ofDunmaine, 
in  my  lord's  time,  but  don't  know  whether  she 
•was  a  servant  there  ;   that  the  other  daughter 
ivent  to  the  county  of  Kildare,  and  now  goes 
by  the  name  of  Dun ;   says,  he  never  heard 
my  lord  speak  about  Joan    Landy.      Being 
a^ked,  if  he  ever  heard  my  lord  or  lady  say 
tiiey  bad  a  son,  or  ever  heard  it  reputed  in  the 
country,  that  they  had  ;   says, .he  never  heard 
TDy  lord  or  lady  say  they  had  a  son,  and  it  was 
the  general  reputation  of  the  country,  that  my 
locd  had  no  issue.    Being  asked,  whether  lord 
Altham  and  his  brother  the  defendant  lived  in 
friendship   together  as  brothers ;.  says,  that 
sometimes  they  were  friends,  and  sometimes 
not,  and  nay  lord  would  sometimes  turn  defen- 
dant out  of  doors ;  that  deponent  was  once  in 
the  bouse,  when  they  disagreed  about  a  dog 
or  a  hound.    Says,  that  ray  lord  enjoyed  the 
Ross  estate  during  his  life,  and  that  aher  his 
fleath,  Arthur  earl  of  Aoglesea  enjoyed  it,  and 
deponent  has  seen  lord  Inglesea's  receiver  col- 
led the  rents  of  it. 

[Cross-examined.] 

Being  asked  how  often  he  was  at  Dnnmaine 
while  my  lord  lived  there  ;  snys,  he  might  be 
a  month  together  without  being  at  Dnnmaine, 
but  is  sure  he  was  never  two  months  away ; 
says,  he  went  into  the  army,  and  married  tlie 
year  lady  Altham  came  over.  Being  asked  if 
fae  ever  lived  at  Waterford;  says,  be  did,  at 
one  Mr.  Jones's  for  three  months,  but  deponent 
went  every  fortnight  or  three  weeks  to  Dnn- 
maine. Being  asked  how  long  he  was  in  the 
army ;  says,  till  about  16  years  ago ;  that  he 
bought  his  commission  the  year  my  lord  Al- 
tham came  to  Dnnmaine ;  that  the  first  year 
be  was  quartered  at  Ross,  and  the  next  year  at 
Dublin :  says,  that  when  he  had  done  his  duty, 
he  had  the  liberty  of  going  where  he  pleased  } 
says,  theofficers  used  to  do  doty  for  a  fortnight, 
and  tlien  go  where  they  liked  for  a  month  to- 
:ether ; .  that  he  was  afterwards  quartered  at 
rlullingar,  where  he  staid  but  for  a  fortnight, 
and  went  to  Dnnmaine.  Being  asked  where 
be  was  quartered  in  1715  ;  says,  he  cannot  be 
positive,  but  believes  he  might  be  on  Dublin 
duty  in  that  year  ;  bat  says,  he  went  to  the 
country  several  times^  ieind  never  was  three 
months  together  at  any  quarters  without  seeing 
Dnnmaine :  says,  he  has  been  paid  the  greatest 
part  o^f  bis  50o/.  which  he  lent  my  lord  Altham, 
out  some  trifle  still  remains  due.  Being  asked 
what  ailment  lady  Altham  had  when  Sutton 
S 
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went  to  visit  her;  says,  he  wou]4  t^U  what  aiU 
ment  she  had,  if  leave  was  given  him.  Being 
asked  if  Sutton  was  an  infirm  man :  says,  he 
believes  be  might  be  confined  with  the  gout 
aboBt  a  month  at  a  time.  Being  asked  if  he 
remembers  the  death  of  queen  Anne :  says,  he 
does  ;  and  that,  at  the  time  of  her  death,  ha 
was  IB  Langston's  horse,  and  remembers  the 
raiment's  goinsr  into  mourning.  Being  asked 
where  they  were  quartered  then  ;  says,  he  be- 
lieves they  were  (|uartered  in  Dublin ;  says^ 
that  sickness  has  impaired  his  memory  as  to 
time,  but  not  as  to  facts  :  says,  the  defendant 
lord  Anglesea  never  sent  deponent  any  venison 
as  he  did  to  other  people,  but  yet,  where  an  af- 
fair of  this  sort  required  his  attendance,  depo- 
nent would  for  the  sake  of  justice,  come  to  serve 
him,  though  be  should  be  forced  to  come  in  a 
horse* litter.  Being  asked  how  many  places  he 
may  have  been  quartered  in  since  the  year 
1720 ;  sayb,  he  believes  he  came  from  Dublin 
to  Bfullingar  (in  the  county  of  Westmeath,) 
and  from  Mullingar  to  Carrignashure.  Being 
asked  if  he  ever  saw  Paul  Keating,  and  had  any, 
and  what  discourse  with  him  ;  says  he  saw 
him  within  this  half  year,  hot  that  being  told 
he  was  a  creature  of  somebody's  that  was 
setting  up  for  the  earl  of  Anglesea's  estate,  de- 
ponent had  a  bad  opinion  of  him,  aud  therefore 
was  aware  of  him;  that  deponent  met  him 
one  day  at  a  billiard  table,  when  Keating  en- 
deavoured to  insinuate  himself  into  depo- 
nent's acquaintance.  Being  asked  if  ha 
thought  it  was  possible  for  lady  Altham  to  have 
a  ehild  without  his  hearing  ot  it ;  says,  it  was 
impossible  almost  for  lady  Altham  to  have  a 
chikl  without  his  knowing  it,  or  at  least  being 
told  of  it  by  the  tenants  about  Duumaine, 
whom  he  of^en  saw.  Being  asked  if  my  lord 
and  lady  Altham  were  in  Uublin  during  any 
one  session  of  parliament  ;.says,  he  believes 
lord  and  lady  Altham  were  one  session  of  par- 
liament in  Dublin.  Being  asked  if  he  knows 
colonel  Dixon,  and  whether  be  was  not  often 
at  his  house  in  the  country  ;  says,  he  knew 
colonel  Dixon,  that  he  lived  at  Colverstown  in 
the  county  of  Kildare,  and  deponent  was  there 
often  for  two  months  together,  but  that  waa 
before  deponent  was  in  uie  army  ;  says,  that 
colonel  Dixon  was  bis  stepfather^  being  married 
to  his  mother.  Being  asked  if  he  never  was 
quartered  at  any  other  place  than  those  before- 
mentioned  ;  says,  he  was  once  quartered  at 
Athy,  in  the  county  of  Kildare.  Bein^.asked 
if  he  was  always  m  terms  of  friendship  with 
lord  Altham ;  says,  that  loi^  Altham  was  in- 
consistent with  himself,  for  one  day  he  wag 
fond  of  deponent,*  and  another  he  was  not, 
and  that  he  had  frequent  quarrels  with  him 
about  his  money :  says,  he  never  had  a  protec- 
tion, and  never  made  an  affidavit  about  this  af- 
fair: says,  his  meolory  is  as  good  as  ever, 
(except  when  disturbed  with  too  many  ques- 
tions, or  when  facts  are  perplexed  with  a  great 
number  of  circumstances)  and  then  deponent 
cannot  be  positive:  says,  that  lord  Altham 
would  be  out  with  deponent  one  moment,  and 
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road  'made  from  my  lord's  hease  to  Jaia 
Land^'s  ;  says,  that  there  was  n»  road  nndc, 
but  ouly  a  short  way  my  lord  made  to  go  a 
h anting:,  that  there  beiug  a  sloogb  there,  the 
same  was  tbrowo  tip  oo  each  side  to  inaJce  it 


in  with  him  the  nei:t ;  and  deponent  remem* 
bers  that  one  moroing  his  lordship  applied  to 
the  g^rernioent  to  have  deponent  broke,  and 
that  very  day  invited  deponent  to  dine  with 
him.  Being  asked  if  be  evei^  saw  Mrs.  Pig< 
got  or  Mrs.  Giflard  at  Dimmaine ;  says,  he 
never  saw  either  of  them  there,  but  he  believes 
Mrs.  Piggot  was  there  several  times,  and  has 
heard  that  Mrs.  Giffard  was  there  after  lady 
Altham  came  down  to  the  country.  Being 
asked  if  he  knew  Mr.  Brisco ;  says,  be  does  not 
hnow  him,  but  has  heard  that  he  was  collector 
of  Wexford,  and  was  broke  tliere,  and  went  to 
England  to  the  duke  of  Buckingham,  and  on 
his  return  to  Ireland  my  lady  Aiiham  came 
over  with  him.  .     ^  ' 

,  WilUam  ElmeSf  sworo  to  the  Voire  Dire,  and 
then  in  chief. 

Says,  he  lived  at  a  place  called  Miltown 
in  the  county  of  Wexford,,  about  a  mile,  or  a 
tnile  and  a  quarter  from  Dunmaine,  about  the 
years  1714,  or  1715,  and  remembers  my  lord 
and  ladv  Altham  living  at  Punmaine,  and  re- 
sorted there  to  my  lord  sometimes  as  a  neigh- 
bour, and  sometimes  on  business ;  that  depo- 
nent lived  at  Miltown  before  my  lord  and  lady 
came  to  Dunmaine :  says,  he  knew  my  lad^' 
▼erj  well,  but  was  n^ver  intrfMluced  to  her. 
Bemg  asked  if  he  knew  any,  and  which  of  the 
servants  who  lived  there ;  says,  he  knew  An- 
thony Dyer,  (my  lord's  gentleman)  Martin 
Neife,  (the  smith)  Rolph,  the  butler,  and  one 
Cavanagb,  and  remembers  Mrs.  Heath,  my 
lady's  gentlewoman;  remembers  also  Joan 
Lafian,  and  Joan  Landy,  who  was  the  kitchen 
maid,  and  was  with  chdd  at  the  time  my  lady 
came  first  to  Dunmaine,  and  at  that  time  in 
iny  lord's  service  there :  says,  Joan  Landy  left 
the  hou^e  soon  after  my  lady  came,  and  be- 
Keves  she  went  away  because  she  was  with 
child ;  that  she  had  a  brother  (who  lived  as  a 
cottier  with  deponent)  and  as  she  used  to  come 
to  her  brother's  bouse  sometimes  deponent 
happened  te  see  her :  says,  that  when  she  left 
my  lord's  bouse,  she  went  to  her  father's, 
James  Landy,  who  had  a  bouss  on  the  lands 
of  Dunmaine,  where  she  was  brought  to  bed 
of  a  boy ;  that  her  brother  told  deponent  of 
her  being  brought  to  bed,  and  depouent  went 
to  see  her  at  her  father's  in  about  a  week  or 
ten  days  after  she  was  delivered:  says,  that 
having  a  curiosity  to  know  who  the  father  of 
the  child  was,  deponent  asked  her  the  question, 
to  which  she  answered,  it  was  my  lurd^s  child ; 
•nd  deponent  saw  the  child  from  time  to  time  af- 
torwards  when  it  was  about  half  a  year  old,  and 
B  year  old,  at  Joan  Laildy 's  father's  nouse :  says, 
that  after  the  separation  of  lord  and  lady  Al- 
tham, when  lady  Altham  had  quitted  the  bouse, 
the  ehild  was  brought  there,  being  then,  as  near 
As  deponent  could  judge,  not  less  than  three 
^rears  old-c  says,  he  saw  the  child  at  the  faou^e 
of  James  Landy  (bis  grandfather)  when  he 
was  about  two  years  old,  and  that  the  said 
house  was  about  a  quarter  of  a  mile  from  Dun- 
iMftifte^    Being  asked  if  thera  was  aoy  coach- 
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Eassable.    Being  asked  if  the  child  he  saw  at 
dunmaine  house  was  the  same    he  saw  at 
James  Landy's  the  grandfather  ;  says,   it  was 
the  same  cl^Id,  and  that  one  day  as  deponenC 
came  to  Dunmaine,  he  met  my  lofid  at  the 
door,  and  the  child  was  there  at  that  lime, 
and  while  deooneot  stood  there,  Joan  Laody 
looked  in  at  tlie  gate,  and  my  lord  espy'd  her, 
and  called  out  to  his  servants  with  an  osih  t» 
bring  out  tlie  bounds,  and  set  them  at  the 
whore,  for  that  he  wooM  not  for  500/.  let  the 
boy  know  that  that  whore  was  his  modier. 
Says,  he  never  saw  the  child  hot  once  after 
that  transaction,  which  he  believes  was  net 
above  a  month ;  that  old  James  Landy ^  house 
was  soon  after  ordered  'to  be  thrown  down. 
Says,  the  child  was  kept  at  James  Landy's  all 
along  in  a  poor  way  till  he  came  to  Dtmmaios 
house.  Says,  he  never  heard  thai  my  lady  Al- 
tham had  a  child,  and4hat  the  child  hesaw  was 
always  reputed  a  bastard,  and  never  was  at 
Dunmaine   house   during    my  lady*s  abode 
there,  but  was  kept  all  that  time  at  old  Landy's 
house.     Being  desired   to   desciibe  Landy's 
house,  and  whether  there  was  any  atteration 
made  in  it  when  Joan  Landv  came  to  hvs 
there ;  says,  it  was  a  shephenrs  house,  hot  a 
very  poor  one,  and  had  only  one  chimoev  ia 
it ;  that  it  consisted  but  of  otie  room,  wiiii  a 
partition  of  sodd  and  stone ;  that  there  was  as 
glass  window  is  it :  says,  it  was  not  white* 
washed  or  plaistered,  nor  any  alteratioo  mads 
in  it  when  Joan  ^ Landy  came  to  live  there; 
that  there  was  no  ftirnitare  in  it  hot  a  large 
straw  bed,  and  all  the  bed-clothes  not  worth  a 
shilling.    Says,  he  never  saw  any  other  hoy 
at  Dunmaine  house  but  Landy^s  child;  and 
that  when  the  child  was  at  ohi  Landv's  boose, 
he  was  clad  in  rags,  with  flannel  falaiikels 
about  him,  but  when  be  came  to  DoniDaiae 
house,  lord  Altham  sent  Ibr  a  taylor»  and  or- 
dered him  some  clothes.    Says,  that  deponent 
constantly  went  to  Dunmaine  hooae  hy  Lsn- 
dy's.    Says,  Joan  Landy  herself  Doraed  tbe 
cniUl ;  is  sure  there  was  no  new  road  osade, 
but  that  a  coach  might  drive  that  way,  it  heiag 
a  field.    Being  asked  if  he  knew  Joan  I^afia  ; 
says,  he  did,  and  that  she  was  in  oEiy  lord^ 
service  as  a  laundry- maid,  and  was  there  in 
my  lady's  time,  and  for  some  time  afterwards. 
Being  asked  if  he  ever  saw  a  child  in  the  i 
of  Joan  Lafian ;  says,  he  never  did. 
asked  if  he  thought  she  ought  to  he  1 
u{ion  her  oath ;  savs,  be  &eB  not  think  sha 
ought  to  be  believed. 

[De}K>Beni*s  evidence  being  a  mamfest  oaa* 
tradietion  to  Joan  Lai&n,  she  was  onlered  m 
Dome  opon  the  table  ia  order  to  confiroat  this 
wimeas.] 

/oaa  Luffiam  sworOk 

Beiiig  asked  If  rfie  knew  Mr.  Williaoi 
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id  wlietber  be  is  an  booett  fluui ;  tayi,  sbe 
les  knoir  bim,  and  belieres  h«  is  an  booesi 
an. 

^William  Blmes  beio;  asked  tbe  eane  ^es- 
>n  as  to  Joan  Laffan  \  says,  be  knew  lier 
^^y  well,  tbat  sbe  was  cbargfed  with  «laalingr 
!ireral  Gfoods  oat  of  my  lord's  lioase,  a(Wr  be 
ftd  lefl  Ounmaine ;  says,  be  was  at  that  time 
l^h-conatable,  and  tbat  there  being  a  search 
lade  for  tbe  said  stolen  goods,  deponent  saw 

feather- hed,  a  eoop,  and  an  old  barrel  at 
oan  LAffan^s  brother's  hoose,  and  a  pair  of 
uckles  in  ber  brother's  shoes,  b«t  cannot  say 
ley  were  lord  Altham's;  says,  .lean  Laffau 
t  that  tioae  was  at  her  brother's  bouse,  and 
liat  all  the  goods  were  brought  back  to  Dun- 
aaioe  house  as  tlie  property  of  his  l6rdsbip. 
""hat  he  often  saw  Joan  Lafian  at  Donmaioe 
louaie,  and  spoke  to  her,  and  is  positive  sbe 
i^as  laundry -maid.  Remembers  particuhirly 
hat  as  deponent  one  day  in  passing  by  was 
ipeaking  to  her,  my  lord  miss^  deponent,  and 
indtntc  him  in  conversation  witn  h«r,  his 
ordship  said,  Will,  you  are  going  to  kiss  my 
naiU. 

Joan  LafTan  denied  that  sbe  ever  spoke  to 
Blmes  at  Dunmaine,  or  ever  saw  bim  at  Dnn- 
maine  bouse  above  once,  and  says,  tbat  tbe 
feathers  (which  were  in  the  bed  so  found  in  ber 
brother's  house)  were  feathers  which  were  in 
an  old  stand  at  the  house  at  Dunmaine,  and 
had  been  given  her  by  my  lord,  with  several 
earthen  plates,  and  other  little  things  not  worth 
removing ;'  but  that  the  ticking  in  which  the 
feathers  were  put,  was  bought  by  deponent  at 
Water  ford.  Says,  tbat  she  never  was  laundry- 
maid,  but  dry-nurse,  and  attended  master 
James  Anncsley,  my  lord  and  lady  AKham's 
son;  described  Landv's  house',  and  the  road 
made  to  it,  as  she  did  before.  William  Elmes 
contradicted  ber  as  to  the  bouse,  but  agreed 
there  was  such  a  ^oad  made,  and  tbat  although 
they  might  go  that  way  to  captain  Giffard's, 
yet  tbe  road  was  made  no  farther  than  to  the 
cabin. 

William  Elmes^  cross  examined. 

Being  asked  as  to  the  time  he  visited  my 
lord  at  Dimmaine;  says,  he  believes  it  was 
above  a  year  afte  my  lord  came  there ;  tbat 
he  was  high- constable  in  1717,  and  collected 
tfie  paUic  money.  Bein^  asked  how  he  came 
to  be  so  particuuff  as  to  bis  seeing  Joan  Landy 
there  at  that  time ;  savs,  be  took  narticular 
notice  of  ber,  because  sne  was  with  cnild  when 
my  Udy  came  to  tbe  country.  Being  asked 
whether  when  he  went  to  Dunmaine  hoose  he 
used  to  dine  there,  and  whether  he  dined  with 
my  lord ;  says,  be  dined  twice  or  three  times 
at  the  table  with  my  lord,  before  my  lady 
came,  but  afterwards  dined  with  tbe  upper- 

Lendy  at 
I  not  stay 
lonil^  at  Dunmaine  afler  lady  Ahham  came 
there,  and  is  sure  that  she  was  soon  after  de- 
livered. Being  asked  tbe  odour  of  Joan 
Lasdy's  ebikl'a  haifi  and  vrbat  tine  of  the  I 


servants;  says,  he  spoke  to  Joan  I 
ber  father's  bouse,  and  that  sbe  did  i 
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year  Ihoebild  was  bovn ;  says,  he  was  bom  ia 
the  spring,  about  a  year  befbfe  deponent  was 
high- constable;  and  that  tbe  cbild'ii  bair  wan 
of  a  bright  colour.  Being  asked  if  be  ever 
heard  ibaA  Landy's  child  died  of  tbe  smalU. 
pex ;  says,  he  never  did.  Being  asked  if  ba 
ever  made  anv  affidavit  in  this  cause ;  says,  ba 
never  did*  Being  asked  bow  soon  be  saw  tbe 
child  at  UuHflBaine  bouse  after  my  lady  wenA 
awav  ;  aays,  in  a  qoarter  of  a  ;ear  or  less,  it 
might  beta  a  month  or  something  mure  ;  aoA 
that  he  saw  him  ouco  on  his  grandmotber'a 
back  as  she  was  driving  some  sheep ;  says,  li# 
never  saw  lady  Altbam  alWr  be  was  faigb-cMi* 
sUWe;  says,  that  the  child  when  at  Daii- 
maine  house  was  dressed  in  a  yelfew  silk. 

Mrs.  Anne  Giffurd  sworn.' 

Says,  she  was  vrry  well  acouainted  with  tbe 
late  lord  and  lady  Alttiam,  and  remembers  mj 
lady's  flrst  coming  to  Dunmaine;  tbat  depo- 
nent at  that  time  lived  within  a  mile  and  aa 
half  ol'  Dunmaine  ;  tliat  it  was  a  little  befoia 
Ghrisimas,  and  deponent  visited  her  in  tha 
Christmas  holy- days,  and  ber  ladyship  le* 
turned  the  visit,  and  they  visited  each  other 
frequently,  while  ber  ladyvliip-  eontinned  at 
Dunmaine.  Says,  tbat  she  believed  my  lady 
came  first  to  Dunmaine  in  1713,  and  oooiinue4 
there  about  three  years  or  better ;  says,  she 
never  observed  my  lady  to  be  with  child,  nor 
never  heard,  nor  does  deponent  believe  ahe 
was,  and  believes  it  was  impossible  for  bar 
bidysbip  to  he  whh  child  without  deponent^ 
seeng^  or  hearing  of  it.  That  deponent  was 
often  in  my  lady's  dressingnroom,  and  saw  her 
dr«s  herself,  and  was  never  a  month  without 
seeing  her  ladyship,  while  she  was  at  Du»* 
maine  ;  says,  slie  never  heard  ray  lady  say  she 
was  with  child ;  on  the  contrary,  remembcfs 
that  deponent  being  herself  with  child,  when 
my  lady  came  to  Dunmaine,  was  one  daj 
somewhat  melancholy,  and  complained  a 
little  to  my  lady  of  the  trouble  it  gave  her, 
upon  whic6  her  ladyship  said,  What,  do  yoa 
complain  P  I  wish  I  was  in  tbe  same  coa« 
dition;  tbat  tbe  child  depotoeot  was  tfaea 
big  of,  was  afterwanis  bom,  and  is  since  dead, 
and  if  he  was  now  alive,  would  be  between  £9 
and  30  years  of  age ;  says,  sbe  never  saw  a 
child  in  Dunmaine  house  since  my  lady's  tirnc^ 
and  18  sore  he  was  never  shewn  her  there. 
Being  asked  if  she  ever  saw  Joan  Landy  | 
■ays,  vhe  never  did  but  once,  to  the  best  of  her 
knowledge ;  believes  sbe  was.  a  kitohen<maid 
at  Dunmaine  house ;  says  tbat  lady  Althaa 
and  deponent  went  in  lady  Altham's  chariot  lo 
tbe  assizes  of  Wexford  to  see  some  nsen  triai 
there  for  listing  man  for  the  Pretender ;  thai 
one  Mr.WaMi  of  Monaoheeo,and  one  Mr.  Mas* 
terson  his  nephew,  and  one  Doyle  a  dcfgymae 
were  the  parsons  tried  ;  that  my  buiv  and  de» 
ponent  went  into  court  with  some  other  ladies  ; 
says,  to  the  best  of  her  recollection,  it  was  in 
tbe  snrinff  aasizes,  and  my  lady  staid  at  Wex- 
Ibrd  ror  about  a  week  and  then  returned  to  Don* 
and  defmieBt  and  she  lodged  at  one  Mr* 
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Sweeny's  at  Wexford;  says,  she  was  never 
with  my  My  at  Wexford  but  oooe,  and  be- 
lieves my  lady  in  about  6ve  weeks  after  ^went 
to  Dublin.  Being  asked  if  my  lord  and'Mrs. 
Heath  went  to  the  assizes ;  says,  they  did,  and 
they  both  rode  on  horseback.  Being  asked  if 
she  could  recollect  what  men-servants  went 
with  my  lady ;  says,  she  does  not  repiember 
who  they  were,  but  some  men  servants  did  go 
with  her  ladyship.  Being  asked  if  she  then 
heard  that  my  lady  had  had  a  child,  or  if  she 
observed  her  ladyship  at  that  time  to  be  with 
child ;  says,  she  never  heard  that  my  lady  bad 
a  child,  and  that  her  ladyship  had  no  appearance 
of  being  with  child,  at  that  time.  Being  asked 
if  she  ever  heard  of  there  being  any  rejoicings 
at  Donmaine  upon  the  birth  or  christening  of 
any  child ;  says,  she  never  heard  of  any. 

[Cross-examined.] 

Being  asked  how  oflen  lady  Altham  and  shey 
went  in  to  the  court-house  ;  says,  bnt  once ; 
and  lord  Altham  and  Cesar  Colclough,  esq. 
^ent  into  court  with  them.  Being  asked  if 
she  observed  any  gentleman  of  the  country 
there  that  she  knew ;  says,  she  remembers 
none  but  Cesar  Cj^lclough,  esq.  and  he  sat  by 
lady  Altham  and  deponent  in  the  court- bouse. 
Being  asked  if  she  conld  recollect  who  were 
the  judges  of  the  assize ;  says,  she  cannot  tell. 
Being  asked  when  lady  Altham  returned  to 
Dublm ;  says,  the  latter  end  of  the  saroraer  as 
■he  believes.  Being  asked  if  she  saw  Mrs. 
Briscoe  in  Dunmaine  house,  or  a  daughter  of 
her's ;  says,  she  saw  them  there,  ^nd  that  they 
came  to  Dunmaine  after  lady  Altham  was 
there ;  that  they  staid  there  a  good  while,  but 
believes  tlie  daughter  staid  the  longest,  which 
was  in  all  about  three  months,  as  she  believes. 
Being  asked  if  she  heard  that  my  lady  was 
confined  to  her  chamber,  at  that  time,  or  that 
she  miscarried ;  says,  she  frequently  visited 
her  ladyship  at  that  time,  i)ut  never  luiew  her 
.  to  be  confined  to  her  room,  nor  ever  heard  she 
miscarried.  Being  asked  if  my  lady  was  in 
mourning  at  the  assizes ;  says,  she  was,  but 
cannot  tell  whom  it  was  for.  Being  asked 
whether  Mr.  Colclough  or  the  other  gentle- 
man she  saw  at  the  assizes,  were  in  mourning ; 
says,  she  cannot  tell.  Being  asked  how  she 
came  to  go  to  the  assizes ;  says,  my  lady  sent 
for  her  to  go  with  her  ;  says,  she  knew  ray 
lady  was  in  Dublin  twice,  and  that  mv  lord 
went  with  her  both  times.  Savs,  that  the  se- 
paration of  my  lord  and  lady  happened  about 
three  years  after  ray  lady  came  to  Dunmaine. 
Being  asked  if  she  knew  Mr.  and  Mrs.  Pig- 
gott ;  says  she  did,  and  that  they  lived  at  a 
place  called  Tyntern  ;  says,  my  lord's  chariot 
often  came  to  deponent's  house,  but  knows  of 
DO  other  road  from  deponent's  house  to  Dun- 
maine than  the  road  over  the  bridge. 

Mrs.  Catharine  Lambert  sworo. 

Says,  she  knew  the  late  lord  Altham  and  his 
lady,  when  my  lady  came  to  Dunmaine  in 
1713  \  that  deponent  often  cam«  from  Eoss  to 


visit  her  ladyship,  And  her  ladyship  contiaoed 
at  Dunmaine  for  about  three  years :  aays,  she 
never  observed  my  lady  to  be  with  child,  nor 
ever  beard,  nor  does  deponent  believe,  that  she 
ever  was  with  child,  or  had  a  child  while  she 
lived  at  Donmaine,  or  elsewhere,  and  deiiooeot 
was  very  intimate  with,  and  rreqiiently  visited 
her ;  that  deponent  was  at  Waterford  at  the 
time  of  the  queen's  death,  and  in  theCtinstmaf 
1714,  and  deponent  used  often  to  go  back- 
wards and  forwards  between  Ross  and  Water- 
ford,  deponent's  father  living  at  WaierfonI,  and 
deponent  having  lodgings  there.  Beia^  asked 
if  she  remembers  the  separation  of  my  lord  and 
lady  Altham ;  says,  she  did,  but  never  heard 
of  a  child,  nor  never  saw  a  child  at  Duomaine 
house,  and  is  sure  that  no  child  was  ever  sbewa 
her  in  my  lady's  time ;  and  depooeot  nerer 
was  there  after  the  separation ;  says,  she  never 
visited  iny  lady  at  lloss. 

[Cross-examined.] 

Beio^  asked  if  she  knew  where  her  hus- 
band Mr.  Lambert  was  in  the  year  1714 ;  sayi, 
he  was  on  Dublin  duty,  remembers  that  be  was 
ordered  up  in  all.  haste  to  proclaim  the  king. 
Being  asked  if  she  knows  Mr.  Mathias  Reilly ; 
says,  she  has  known  hiib  for  many  years,  and 
that  he  is  an  agent  tor  the  defendant.  Being 
asked  when  she  saw  him  last ;  says,  she  sees 
him  every  day,  and  has  seen  him  this  day. 
Being  asked  \s  here  she  lod^  at  present ;  says, 
she  has  lodged  and  dieted  with  Mr.  Reilly  these 
six  yeai's  past,  and  pays  16/.  a  year  fcr 
her  board  and  lodgings.  Being  asked  if  she 
does  not  live  with  her  husband  ;  says,  she  hti 
lived  separate  from  him  these  16  years,  and 
has  a  separate  maintenance  Beiog  asked 
whether  her  husband  is  a  fit  man  to  he  believed 
upon  bis  oath,  and  if  the  answer  which  be  pat 
into  a  bill  exhibited  by  her  was  a  true  answer; 

[The  said  question  was  objected  to  by  tke 
defendant's  counsel,  for  that  it  tended  to  make 
her  give  evidence  against  her  husband  ;  that  a 
man's  reputation  and  character  is  hb  propertv, 
and  that  a  wife  in  no  case,  except  fiir  high 
treason,  or  for  some  other  wicked  attei^ 
against  the  wife  herself,  can  he  evidence 
against  ber  husband  ;*  that  it  was  mik  is- 
suaring  question,  because  as  Mrs.  Lambert  and 
her  husbaqd  were  at  law  together,  her  aaswer, 
if  it  should  prove  in  the  affirmativCt  would  pre- 
judice her  right,  whereas  if  she  happeai^  la 
give  a  bad  account  of  his  testimony,  she  would 
injure  her  husband,  which  the  law  would  not 
sufier,  much  less  compel,  ber  to  do.  After 
some  debate,  the  Court  was  of  opmiou  that  the 
wife  might  be  examined  as  to  the  character  of 
her  husband,  but  not  as  to  his  liberty  or  pro- 

^  As  to  tills,  see  Peake's  Law  of  Evidence, 

ch.  3,  s.  4.  In  Scotland,  upon  the  trial,  a.  d. 
1731,  of  James  Christie  for  murder,  the  Court 
of  Justiciary  permitted  his  wiff^to  swear  that 
the  pannel  found  her  in  the  act  of  adultery  wA 
the  person  slain.    See  M^Laurio,  No.  93. 
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per^;  but  the  couniel  for  the  plaintiff  wa?ed 
the  question.  And  it  bein<?  about  eight  o'clock 
at  night,  the  Court  with  the  usual  consent,  in 
writing  signed  by  the  parties  (and  which  was 
read  in  open  conrt)  adjourned  to  nine  o'clock 
next  morning.] 


Friday^  November  18, 1T43. 
The  Court  having  met  at  nine  o'clock  ae- 
eording  to  adjoarnment,  the  jury  were  called 
over,  and  answered  to  their  names,  and  then 
the  counsel  for  the  defendant  proceeded  in  their 
examination  as  follows : 

John  Kerr  was  sworn  to  the  Voire  Dire,  and 
then  in  chief. 

The  counsel  for  the  defendant  said,  That  as 
Mrs.  Giffard  had  in  her  examination  mentioned 
that  lady  Altham  was  at  the  assizes  of  Wex- 
ford when  Mr.  Walsh  and  Mr.  Masterson  were 
tried,  thej^  called  Mr.  Kerr  to  ascertain  the 
time  the  said  assizes  were  held. 

Mr.  Kerr  said.  That  lord  chief  justice  Forster 
was  judge  of  that  assize ;  that  deponent  was 
appointed  bis  clerk  after  the  death  of  queen 
Anoe,  and  went  every  circuit  with  him  that  he 
went  as  jndge ;  says,  he  remembers  the  trial 
of  Mr.  Walsh  and  Mr.  Masterson  at  Wexford 
assizes,  for  enlisting  men  for  foreign  serrice; 
that  it  was  the  spring  circuit  in  1715. 

[Cross-examined .] 
Being  asked,  if  he  remembers  any  woman 
there  that  he  knew  ;  says,  he  does  not.  Being 
asked,  if  he  remembers  any  ladies  of  distinction 
there  ;  says,  he  does  not.— Says,  he  has  looked 
into  a  newspaper  published  by  Mr.  Pue,  called 
Pue's  Occurrences,  wherein  the  circuits  are 
printed,  to  know  what  time  those  assizes  were 
held,  and  he  found  the^  were  beld  the  16th  of 
April,  1715  ;  that  the  judges  went  to  Wexford 
on  the  Saturday ;  and  says,  my  lord  chief  jus- 
tice Forster  attended  on  the  crown  side ;  that 
the  first  town  they  went  to,  that  circuit,  was 
Naas,  where  Mr.  Justice  Coot  sat  on  the  crown 
side.  Bein^  asked,  if  he  remembers  a  clergy- 
man to  be  tried  at  those  assizes ;  says,  he  does 
not  remember  any  such. 

Mr.  Thomas  FallUer^  jnn.  sworn. 
Says,  he  was  acquainted  with  my  lord  and 
lady  Altham  when  they  lived  at  Dunmaine ; 
that  deponent  was  then  very  young,  but  cannot 
tell  what  age  he  was  of,  only  that  he  went  then 
to  school  in  Ross ;  that  deponent's  father  and 
mother  then  lived  at  the  Great  Island,  three 
miles  from  Dunmaine.-^Says,  he  was  fre- 
4|aently  between  his  father  and  lord  Allbam's 
house;  believes  he  was  acquainted  with  my 
lord  when  he  first  came  to  Dunmaine,  and  be- 
fore my  lady  Altham  came,  and  used  to 
bunt  with  my  lord,  and  he  furui»bed  depo- 
nent with  horses;  and  says,  his  lordship 
hunted  frequently.-^Says,  he  does  not  be- 
lieve it  was  rejiorted  that  lady  Altham  was 
with  child  ;  remembers  my  lady  came 
there  some  time   in   1713  j   and  deponent 


was  frequently  there  after  her  ladyship  came, 
and  spent  more  of  his  time  in  Dunmaine  while 
my  lord  and  lady  lived  there  than  at  Ross ;  and 
says,  that  during  all  that  time  deponent  neither 
heard  or  believed  that  my  lady  was  with  cbild» 
and  is  convinced  in  his  conscience  she  never 
had  a  child ;  and  if  any  such  thhig  had  been, 
he  thinks  he  should  have  known  it,  considering 
his  gre^t  intimacy  and  continuance  in  the  fa- 
mily.   Says,  that  four  or  ^^%  days  biefore  ths 
separation,  as  my  lord,  Mr.  Sutton  (the  sur- 
geon,) Bir.  Taylor  (my  lord's  receiver,)  and 
de^tonent  were  coming  home  from  Burtown, 
my  lord  told  deponent  he  was  determined  to 
part  with  his  lady  ;  and  upon  de|»onent's  ask** 
ing  him  his  reasons,  mjr  lord  replied,  I  find 
lord  Aiiglesea  will  not  be  in  friendsnip  with  me 
while  1  live  with  this  woman ;  and  since  I  have 
no  child  by  her,  I  will  part  with  her.  To  which 
deponent  made  answer,  My  lord,  you  may  do 
what  you  please ;  bnt  I  would  not  part  with 
my  wife  to  please  any  body.    Believes,  that 
Taylor  and  Sutton  had  laid  a  scheme  against 
deponent,  aud  brought  my  lord  into  it ;  for  de- 
ponent having  a  nigbt  or  two  before  informed 
my  lady  that  they  used  to  drink  my  lord's 
wme,  they  heard  of  it,  and  were  determined  to 
be  revenged  on  deponent ;    says,  that  on  the 
Sunday  morning  my  lord  came  to  deponent's 
bedside,  and  waked  bim,  and  deponent  remem- 
bers he  had  dreamed,  ja  little  time  before,  that 
my  lord  had  put  out  his  eye ;  and  my  lord  de- 
sired deponent  to  rise,  for  that  he  was  going  to 
church ;   upon  which  deponent  ofTer^  to  ge 
along  with  liis  lordship,  but  be  said,  deponent 
must  stay  at  home  to  keep  my  lady  company  ; 
to  which  deponent  replied,  that  Taylor  and  Sut- 
ton were  at  home ;  but  my  lord  said  they  were 
not  fit  company,  and  insisted  on  deponent's 
staying ;  and  told  deponent,  that  as  he  was  to 
hunt  the  next  morning,  if  deponent  rid  his 
horse  that  day,  he  would  not  be  able  to  carry 
him,  and  therefore  desired  deponent  to  stay  and 
breakfast  with  my  lady,  and  then  his  lordship 
went  down  stairs.    That  deponent  accordingly 
went  down  into  my  lady's  room,  where  he  had 
often  breakfasted  before.  •  That  deponent,  hav» 
ing  been  some  time  with  my  lady,  heard  a 
noise,  and  presently  my  lord  came  into  the 
room  with  some  of  the  servants^  and  having  a 
drawn  sword  in  his  hand  made  a  thrust  at  de- 
ponent, and  one  Anthony  Dyer,  his  servant, 
took  the  sword  out  of  his  hand ;  deponent  being 
then  hurried  into  another  room,  one  of  the  ser- 
vants cut  a  piece  ofi'of  deponent's  ear.  (And  de- 
ponent took  off  his  wig,  to  shew  in  what  man- 
ner his  ear  was  cut.)    That  (upon  the  oath  he 
had  taken)  he  never  attempted  the  virtue  of  lady 
Altham,  in  any  respect,  and  that  she  was  in- 
tirely  innocent  with  respect  to  him  ;  and  says, 
that  at  the  time  he  received  that  usage  there 
was  no  child  in  the  room,  nor  did  deponent 
ever  see  any  <;bi]d  in  the  house ;  says,  my  lady 
usually  breakfasted  in  bed. 

[There  being  such  contradiction  between  this 
wituesi's  testimony  and  Joan  LAfiao's,  who 
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•weff«,  thftt  at  tbis  time  she  had  the  cbiM  In  ber 
haml,  and  tbi^t  he  pointed  to  tbe  blood  of  Mr. 
PaUiser's  ear ;  and  it  beiofi;  apprehended  that 
Joan  Lafibn  had  aaid  that  tlie  ear  wat  cut  off; 
whereas  it  appeared  it  was  not,  and  that  only  « 
uie<^  of  it  was  cat  off :  the  Court  ordered  Joan 
Laffan  to  be  called,  and  that  the  respectif  e  at- 
lornies  should  go  to  her  ioniiediateljr,  for  fear 
of  her  being  tutored  previous  te  her  coming  on 
the  table.] 

Mr.  PalUser  was  continued  to  be  emnined 
till  she  appeared,  as  follows.  Beiof^  asked, 
what  servants  were  in  tbe  bouse  at  this  time ; 
nays,  he  remembers  Andiony  Dyer,  and  Charles 
the  butler,  whose  simame  deponent  does  not 
teoollect,  and  remesibers  Mrs.  Heath  and  Joan 
LtEffiin  there.  Beio^  asked,  if  he  saw  any 
ebihl  in  her  arms,  or  in  the  arms  of  any  other 
person,  in  tbe  house ;  says,  he  never  saw  a 
child  in  Joan  Laffan's  arms,  or  in  my  lady's 
SMrms,  or  in  tbe  arms  of  any  servant  of  the 
boose.  That  George  fihitton,  a  sargeon,  at- 
tended ttie  family  while  he  was  there ;  that  he 
was  a  gDuty  man,  but  does  not  know  if  he  was 
feported  to  bleed  well.  Being  asked,  in  what 
Station  Lafian  was  employed,  and  what  bisopi* 
nion  of  her  is;  says  she  used  to  wash  the  par- 
lour, and  takes  her  to  be  a  vile  woman ;  end  is 
sure  that  not  a  man  in  the  country  beanl  that 
lady  Altham  had  a  child.  Being  asked,  what 
character  Mr.  Elms  bears ;  saj^s,  he  would 
renture  to  affirm  that  there  is  not  one  gentle* 
man  in  the  country  that  would  give  Mr.  Elms 
«  bad  draraeter.  Being  asked,  n  he  e^er  heard 
that  Mr.  Etms  ran  away  with  tbepnblic  money, 
of  which  be  was  appointed  collector;  soys,  be 
oerer  beard  any  such  thing. 

[CrosB-esamined.] 
Being  asked,  whether,  when  my  lord  Al- 
Iham  parted  from  my  lady,  there  was  atiy 
friendship  between  bkn  and  tlie  late  lord  An- 
glesea ;  says,  be  knew  of  no  enmity  between 
them.  Says,  be  believes  lord  Altham  called 
d^oent  out  of  bed  in  order  to  execnte  his 
wieked  purpose  against  my  lady,  his  iordabip 
taking  it  for  granted,  that  when  he  was  gone 
^m  tbe  bouse  deponent  would  go  into  miy 
lady's  room  as  be  usually  did,  for  the  sake  of 
company,  and  then  upon  bisretnm  findingbim 
there,  as  he  expeeted,  made  tiiat  a  pretence  for 

ring  with  her.  Says,  it  was  only  a  pretence, 
that  for  tbe  most  part  deponent  used  to 
breakfost  with  her  ladyship  by  my  lord's  own 
dbections. 

[Joan  Laffan  being  come  upon  tbe  table,  a 
complaint  was  made  by  tbe  defendant's  agent, 
that  Mr.  Anoestey's  servant  %vas  found  6|)eak- 
ing  to  her,  whereupon  tbe  said  servant  was  or- 
dered to  be  sworn,  and  called  upon  to  declare 
what  be  bad  said  to  her.  Being  accordingly 
^worn,  he  only  said,  that  be  told  her,  she  was 
tent  for  by  the  Court,  and  that  young  PallLser 
was  then  examiniu^  and  that  she  answered,  I 
don't  care ;  if  1  go,  they'll  get  nothing  by  it.] 

Joan  Lafllm  bttng  directed  by  the  Conn  to  i«* 


peat  the  aeconnt  she  had  before  gircn  of  tbe  se- 

giration,  and  the  occasion  of  ic,  says,  that  Ur. 
Elisor  behaved  very  ill  tb  the  aerrants  ;  tbtt  bt 
put  some  horse-jallap  into  some  of  their  drink, 
and  nsed  to  tell  my  lady  lies  of  tbem  ;  for 
which  reason  he  vras  so  little  regarded  bj 
them  that  be  was  forced  to  wash  his  own  stock- 
ings ;  that  my  lord  laid  a  plot  against  bim  «  sk 
some  of  tbe  servants,  and  made  Antbony  D\t! 
and  tbe  other  servants  take  an  oatb  ofaecret^  -, 
that  on  the  Sunday  morning  there  was  •  fo« 
ordered  in  mr  lady's  room,  and  nj  lord  pte- 
tended  to  my  lady  that  he  was  oUmd  to  gvoot 
to  dinner;  that  Mr.  PalUser  breelfaated  with 
my  lord,  and  they  had  a  bottle  of  rnoIM  wioc 
for  breakfast ;  that  as  soon  as  mj  lord  wk 
gone  out,  Mr.  Palliser  went  iotp  mj  lady's 
room,  and  tbe  plot  having  been  laid  before,  a 
signal  was  made  which  brought  m  j  lord  back ; 
that  my  lord  run  up  with  his  tword,  and  bad 
bim  brought  out  or  tbe  room,  and  tbe  gfooai 
came  to  Palliser  and  said  to  bim.  Is  this  iba 
way  you  keep  my  lady  company  ?  And  took 
out  a  ca$e-«kuife  in  order  to  cut  bis  oose,  but  be 
was  ordered  only  to  cut  bis  ear.  That  depo- 
neut  was  standing  by  in  tbe  room,  and  sheM 
the  child  in  her  band,  and  he  shewed  her  tbe 
blood  out  of  Palliser's  ear ;  says,  it  was  the  aoft 
part  of  the  ear  that  was  cut ;  and  the  child 
pointed  at  the  blood  that  came  oat  of  tbe  e«r. 
Says,  that  Palliser  was  found  in  the  room 
with  my  lord's  silk  night-cap  on  bis  head,  but 
bad  his  hat  and  wig  on  at  breakfast.  Says, 
that  when  her  ladyship  breakfasted  in  her  roma 
deponent  attended  her ;  but  when  abe  break- 
fasted in  the  oarlour  some  of  the  other  aervantt 
did.  Says,  that  no  man  was  ever  admitted  ioco 
her  bed ^  room  to  breakfast.  Being  asked, » Int 
time  she  came  into  the  service,  and  bow  M 
the  child  was  at  that  time;  says,  she  lived 
with  colonel  JDean  when  king  George  came  t^ 
tbe  crown,  and  that  she  came  into  my  lord^ 
service  In  17 15,  and  that  the  child  waa  tbea 
about  three  montlis  old,  and  has  seen  Mr.  PkU 
liaer  often  play  with  bim. 

Mr.  Palliser  beuig  asked,  if  he  aaw  a  cbiM 
in  her  arms;  says,  he  did  not.  Bat  Joss 
Laffan  swore  be  did.  And  she  fortber  said,  it 
was  about  harvest  time  that  she  came  into  my 
lord's  service. 

[The  Court  said,  that  Laffan  had  ewom  no- 
thing  contrary  to  her  former  testioBeDy ;  that 
she  had  only  explaiaed  what  she  aaeaat  by  tbs 
ear's  being  cut  in  her  first  exatninatioB :  biA 
declared  their  surprise  at  the  contradictian  cf 
the  evidence  on  both  sides.] 

Mr.  TalUser  contioued  to  be  cross-ezammed. 

Being  asked,  if  be  believed  my  lord  woaM 
have  run  bim  through  if  be  bad  not  been  pre- 
▼entsd  ;  says,  perhaps  he  might  have  wounded 
bim,  for  be  du-ected  tbe  sword  to  dapooest's 
person.  Being  asked,  if  be  ever  saw  Jeaa 
Laffsa  attend  my  lady  at  breakfast;  aays,  bt 
never  did ;  that  it  was  Mrs.  Heath,  wheal wayv 
attended  bar;  f»  tbftt  oijr  lady  waa  a  prek 
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Foman,  and  did  not  l«re  to  hate  }km  wr^ 
anta  aboat  ber.  Being'  aaked,  if-  he  ef er 
realiftated  below  slaira  before  with  my  lady ; 
lys,  lie  did,  and  waa  freqoeiitiv  deaimi  by  ray 
>rd  ao  to  do.  Seva^  be  brealmted  with  my 
tdy  aeveral  timea  the  very  week  before  the  a«^ 
aratioB,  and  my  lord  knew  it.  Beio^r^ked  if 
e  did  not  tell  my  lad^  of  my  lord'a  inelinatian 
>  part  with  her,  considering  how  intimate  de- 
ooent  waa  with  her;  aaya,  be  never  did.  ^Beinff 
sked  if  my  kird  erer  applied  to  deponent  to 
lake  ap  tke  dilierenee  between  them ;  aaya, 
e  never  did.    Beinff  asked  how  many  days 

wasbelbre  parting  that  be  bad  that  coovena- 
on  with  my  Vm\  aaya,  about  Ibnr  or  five 
ays,  but  doea  not  remember  what  day ; 
ays,  that  Taylor  and  Sutton  rode  before  my 
ird  at  the  time  of  the  confection,  and 
is  lordabip  aeemed  melancholy.  Beuif^  asked 
*  my  lord  ever  talked  to  hrm  before  that  time 
bout  that  afiair ;  says,  he  never  did.  Being 
sked  where  he  breakfasted  that  morning; 
aya^t  in  Sots-liole,  and  that  Taylor  and  Botton 
reakfasted  with  them.  Being  asked  what  the 
reiikfoat  waa;  savs,  he  believea  there  waa 
nulled  wine  for  fareakiiist,  aa  the  woman 
Laffan)  said:  Says,  he  generally  naetl  every 
nintiog-mateh  to  call  my  lord.  Being  aaked 
rhat  cap  he  wore  the  morning  of  the  separa- 
ion,  and  if  it  was  a  ailk  cap ;  saya,  he  does  not 
mow  what  cap  he  wore,  or  if  he  changed  caps, 
got  believes  it  was  not  a  silk  cap  be  wore, 
leing  asked  who  uaed  to  take  care  of  the 
nen  ;  believed  it  might  be  Joan  Laffan.  Being 
aked  where  my  Imd  used  to  sdress ;  says, 
elow stairs;  says,  be  knowa  nothing  of  a  silk 
ight-cap,  nor  what  night- cap  my  lord  wore; 
mows  not  the  lanndry-maid ;  bnt  believea 
4Min  Laflan  assisted  her.  Says,  Taylor  and 
lotton  used  to  drink  late,  but  my  lord  did  not. 
(ays,  that  he  often  breakfosted  with  my  lady 
rhen  my  lord  waa  not  with  her.  Says,  my 
idy  generally  waa  in  bed  with  nothing  on  hot 

loose  gown  or  wrapper ;  but  the  maid  was 
:enerally  backward  and  forward  in  the  room, 
nd  knowa  not  but  it  was  by  directions  of  my 
3rcl.  Being  aaked  ag^ain  what  aort  of  cap  he 
rore  that  morning;  aaya,  be  is  not  certain, 
nt  believes  it  waa  a  linen  cap,  but  is  positive 
bere  waa  no  child  there.  Being  asked  if  be 
new  one  Mr.  Briscoe,  or  bis  daughters ;  aaya, 
e  does  not,  but  remembers  to  have  heard  of 
ne  mias  Briscoe.  Being  asked  what  steps  he 
lok  to  resent  the  usage  he  had  met  with  from 
ly  lord  Altham ;  saya,  he  sent  him  achallenffe 
16  next  morning,  and  poated  bia  lordahip  for 
ot  meeting  him  ;  and  that  his  father  likewise 
hallenged  my  lord  to  light  him,  if  his  lordship 
lougbt  deponent  too  young  an  antagonist, 
ays,  my  lord  went  out  of  the  country  soon 
fter,  and  deponent  pursiiQil  him  out  of  town 
^ith  pistols.  Being  asked  what  time  my  lord 
sft  the  country ;  saya,  he  doea  not  know,  but 
linka  be  left  it  in  1717.  Being  asked  whether 
le  did  not  receive  several  Uowa  the  morning  of 
tie  aeparatwn  ;  aays,  he  dki,  and  fell  down  and 
raa  alonned  with  the  blows.     Says,  il  waa 
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AntboDyDver  that  took  the  sword  out  of  my 
lord's  bands.  Being  asked  whether  he  ever 
saw  Mr.  Pigottof  Tintem  at  Dunmaine ;  say8« 
he  never  did  to  bia  knowledge,  hut  remembers 
to  baveaeen  him  at  his  fother's  boose.  Savs, 
that  when  my  lord  eame  up  to  deponent  thas 
rooming,  he  told  deponent  be  was  going  to 
Totnam  Xkeen,  bnt  that  deponent  ahoold  not 
go  with  iiint.  Being  asked  how  be-  came  to 
tell  my.lord\  that  there  was  Taylor  and  Sotfon 
at  hometo  keep  my  lailv  company  ;  aaya,  that 
Taylor  and  Sutton  used  to  dine  with  my  lady, 
and  that  Taylor  was  a  kind  of  receiver.  Saya, 
the  oeoasion  of  his  going  into  his  liuly's  room 
that  roimiog,  waiB  to  carry  her  a  lap-dog  sho 
waa  fond  of,  and  swears  he  did  not  go  with  anjr ' 
criminal  intent^  >" 

Thomai  Rolph  sworn  to  the  Voire  Dire^  a^d 
then  in  chief*  ^ 

Says,  that  he  was  very  well  acquainted  with 
my  lord  and  lady  Altham ;  that  be  knew  rov  lord' 
•first  in  England,  before  he  came  to  Ireland  | 
that  toy  loi3  came  to  Ireland  before  my  lady, 
that  they  came  to  Donmatne  a  little  beforo 
Christmas  17  IS,  and  deponent  waa  in  the  acr« 
vice  before  that  time  as  butler,  and  continued 
there  till  the  latter  end  of  1715,  and  waa  about 
a  year  and  a  half  servant  there.  Savs,  ho 
never  heard  tliat  my  kuly  was  with  chiki;  that 
deponent  waited  upon  her  twice  a*daj,  at^ 
dinner  and  supper,  and  never  saw  a  child  at 
Dunmaine,  nor  ever  aaw  any  aigos  of  my 
lady  being  with  child,  nor  ever  beard  any  dm* 
course  like  it,  but  has  heard  both  my  lord  an^ 
lady  wish  they  bad  a  child.  Being  called  opoa 
to  name  those  who  were  servanU  with  my  lord 
in  deponent's  time;  says,  there  was  Jobi» 
Weeden,  the  coachman,  Burk,  the  postillfon* 
Michael  Forater,  the  cook,  one  Arthur,  tho 

Siidener,  Martin,  the  smith,  one  Anthony 
yer  my  lord's  gentleman,  who  used  to  attend 
my  lord  exceut  of  hunting  daya ;  that  there  wap 
Smutty,  the  dog-boy,  but  be  was  very  ugly} 
one  Joan  Land^,  the  kitchen  wench,  little  hbusk 
Nell,   a  weeding    wench    under   Arthur  the 

Srdener,  one  Mary  Hays,  dairy  maid,  and  my 
ly  aent  over  one  Mrs.  Settright  to  be  boaa»» 
keeper;  that  there  likewise  waa  one  Mary 
Watera,  chamber-maid,  and  Betty  Doyle,  m 
laundry  maid,  and  Mrs.  Heath,  my  lady*a  wo-* 
man;  that  after  Mary  Watera  went  away, 
Nelly  Thomas  eame  in  ber  place,  and  ahe  used 
to  carry  the  tea-kettle  to  my  lady's  chamber* 
Being  aaked  if  bo  is  sure  he  would  remembor 
Betty  Doyle;  savs,  he  is  sore  be  should  re* 
member  ner.  Banff  asked  if  he  ever  knew 
one  Joan  Laffan  to  live  in  the  serviee;  saya, 
he  never  did ;  but  aaya,  he  left  my  lord's  ser* 
vice  in  1715,  between  Miobadmaa  and  Christ* 
mas.  Being  asked  if  there  were  any  new  aer- 
vanta  came  into  the  family  while  deponent  waa 
there;  says,  that  when  Waters  went,  Nellir 
Thomaft  came  in  her  place,  hut  remembers  no 
other  servant*a  coming  there.  Being  asked  if 
he  knows  any  thing  about  Joan  LmxiAj  ;  says* 
Joan  Landy  waa  tumod  away  for  being  witk 
4N 
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child,  and  after  her  leariof^  Dtamailie  htfoaa^ 
■he  went  to  a  cottaffe,  or  hut  of  her  father's  at 
the  sheep  walk,  and  there  she  was  hN^oght  to 
bed ;  that  it  was  about  a  ftirionff  and  a  half 
from  DanoMine  house.  8ars»  ne  eame  to 
Engbod  from  tbe  serf  ice,  and  rode  in  the  third 
troop  of  gnards.  Says,  that  ui  two  or  thnee 
days  after  Joan  Laady  was  brou^t  to  bed,  de- 
ponent went  to  tbe  faiodse  where  she  was,  be- 
cause it  was  reported  ray  lord  AHbam  was  the 
father  of  her  child,  and  deponent  took  the  ehild 
iq  his  arms,  to  see  if  he  oonld  find*  out  who  it 
was  like,  and  asked  b^r  who  she  laid  it  td^  updn 
which  she  said,  to  my  lard ;  deponent  told  her 
she' was  in  the  right  of  it,  for  that  nabody  was 
batter .ibic  t<^  maintain  it;  and  says,  the  reaaoa 
or  his  looking  so  at  the  child  to  find  who  he 
was  like,  was,  that  be  knew  others  had  lain  with 
tb€r''^dfiim  mbiXi^,  Says,  be  has  seen  the 
child  after  this  fifty  times,  and  used  to  gi?e  it 
bi<okieil  Tianala.  Beiag  a^ed  what  kind  of 
ttut  it  was  lh*t.  Joan  lAady  Mved  in ;  sayS,  it 
If  us  a  little  hut,  and  she  lay  where  her  father, 
mother,  and  brother,  on  some  straw,  sH  toge- 
ther, and  there  were  stakes  drove  into  the 
gsound  to  keep  the  straw  up ;  that  it  was  all 
(tie  room,  and  there  was  a  fii«-plaee  on  the 
left-hand,  but  cann9t  tell  if  there  was  a  chimney 
in  it.  Says,  there  was  no  partitSeu,  but-  a 
hurdle  fixed  to  the  gt«and  to  keep  up  the 
straw ;  and  as  Xtm^  as  deponent  lived  at  Dun- 
maine,  the  ohiki  lived  there  with  his  mother. 
Says,  the  hurdle  was  about  four  or  five  foot 
high.  Says,  that  when  he  came  mto  the 
Aram,  he  had  a  full  view  of  the  house,  and  that 
there  was  no  window  to  it,  and  neither  chairs 
itor  tables.  Ssys,  tbe  cabbin  was  in  the  same 
condition  wlien  deponent  firsif  w,ent  there,  as  it 
Yras  when  deponent  Left  Jreland,  and  is  sure 
lliere  was  no  alteration  made  in  it,  for  if  there 
h^  deponent  should  have  seen  it.  Bdng* 
asked  how  tbe  child  was  dressed ;  says,  he 
was  dressed  in  a  blanket;  that  depeaeot  never 
saiw  tbe  diild  at  Donmaine  house,  for  it  was 
never  suffered  to  come  there.  That  lady 
Althaan  had  forbid  Joan  Landy  to  come  near 
tbe  bouse,  as  be  supposes,  because  of  the  re- 
port of  its  being  my  lord's  child.  Being  asked 
if  lady  Althain  ever  went  to  Landy's  cabbin 
•ir  hut ;  says,  4h^  never  did,  for  that  she  was 
too  proud  to  1^  to  such  a  poor  place.  Being 
asked  who  built  the  said  c&bbin;  says,  it  wss 
built  by  one  Shea,  a  year  before  tbe  child  was 
bom.  Being  asked  when  it  was  deponent 
came  to  Duomaine;  says,  he  came  to  Dun- 
maine  sometime  in  1711.  Being  asked  if  there 
wss  a  road  firora  Duomaine  house  to  Liandy's 
cabbin  ;  says  there  was  a  coach-road  down  the 
arenue.  Being  asked  if  the  said  coach-road 
was  made  on  purpose  to  go' from  Dunmaine 
house  to  the  cabbin ;  says,  the  coach  road  was 
tnade  a  year  before  the  cabbin  was  built,  on 

Krpose  to  go  to  church,  to  the  mill,  to  Mr. 
illiser's,   and   Mr.  Giffard*s,  and  deponent 
overlooked  the  making  of  part  of  the  road. 
That  Mr.  Giffard  visited  my  lord  befiire  my 
iadyi;ame  to  Dunmaine.  ThatMr.M'&ercher 
■  1 


ta^spantut,  to  hi»h«nar  w  HiBty  laBsn 
in  Bngland,  mA  saot  a  dinner  thei«» 
▼ited  deponent  to  diae  wilk  kiso^  I 
several  qncslioiia,  whether  hAy  Akth^m  kada 
chiM,  and^  what  sanrants  were  in  the  heoae  ■ 
;'a  tiois^  and  ashed  -  depMcat  if  hs 


wonkl aaoeplief  a lieutcoan^:  eagra*  i 

two  gantlensen  with  Mr.  M'iLerclMr,-  mm  d 


whoBs  they 

BI'Kercbcr  caflse  there  a 
a^Mid  deponent  if  he  had  said  m*j  I 
about  a  lieoienaDey ;  and  depaaent  wmtmA  the 
persons,  who,  he  said,  were  m  eompanj  when 
Mr.  M'Keieher  cane  there  tbe  wtmmk  time, 
Bemg  asked  wbatbuaiBen  he  foiiewa;  sav% 
he  is  a  gaideoer  and  vidMller,  esid  lets  eel 
part  of  his  garden  to  some  geDtienaeii  fepies* 
sure  to  plant  flowess.  Being  naked  if  he  le- 
members  tord  and  kdy  Althain  geioir  ^  ^c** 
fonl  assises  at  any  liaae ;  says,  nay  1 
lady,  Mrs.  Giflbnd,  Mrs.  Heath 
went  there ;  that  Anthony  Dyer  « 
(because  he  was aiek  ;>that  it  WM  ax  Ike  Spring 
assises  In  1714,  or  1715,  when  tfaePreieiki's 
men  were  tried;  that  it  was  ao  jyinariabb 
athin^,  that  he  renemhen  il  pesteyyweL 
Says,  Mrs.  Heath  rodeslnfia,  mad  m  Adds, 
ponent,  and  Mrs.  Giiard  went  with  my  Isdf 
m  the  coach.  Beinff  aaket^  kew  ke  i 
leave  my  lord's  service;  saya,  that 
some  disputes  with  the  gatdeoer,  \ ' 
water  into  the  garden,  deponent  aeas  am; 
upon  which  he  went  to  Doblia^  ([wkere  svy 
lord  then  was)  sad  eomphdaed  td  kioa,  and  my 
lord  sent  a  letter  to  Dnmaaine,  threadsaiag  la 
send  deponent  to  Wesford  gaol,  aad  there- 
upon  deponent  quitted  the  scrvioe,  and  went  is 
BngUmd ;  says,  my  lord  waAt  to  Dabha  m 
May,  1715,  and  that  my  lord  aad  lady  wvreia 
Dublin  when  the  queen  diad.  BetDr'aakad, 
what  time^of  tbe  year  tt  wae  ke  beat  tbe 
ffardener;  says,  about  Mkshaalcaaa;  that  the 
lord  and  lady  were  in  Dahlia  before  the  1 


but  deponent  did  not  stay  for  their  conuw  dov 
Being  asked,  who  christened  Joaa  Caadv'i 
child ;.  says,  he  has  heavd  he  waschrisSeaed  by 
one  Downs  a  priest,  ataviUaffecailedNaab,  and 
that  he  was  called  Jamea.  Beiag  asked,  hew 
soon  after  his  birth  he  was  christeoed  ;  aays,  be 
cannot  tell,  for  deponent  was  not  at  die 
christening;  but  the  child  was.  alvMtya  called 
James,  and  deponent  oever  heard  hia  cattsd 
by  any  other  name. 

[Cross-examined.] 

Being  asked  'when  it  was  he  went  nie  tbe 
army  ;  says,  immedialely  after  depoaent  weal 
to  Ei^and,  and  deponent  was  encaapcd  ia 
Hyde- Park.  Being  asked  whea  ke  went  ims 
my  lord's  service;  saya,  in  1711,  or  1719, aad 
continued  there  for  a  year  and  a  half  after  my 
lady  came  to  Dunmaine.  Being^  asked,  if  the 
child  was  reputed  to  be  his,  as  he  wee  ao  ca- 
rious to  know  who  he  was  like ;  saya,  it  aemr 
was,  hot  believes  it  wss  tbe  prcaeot  carl  ef 
Anglesea's,  and  that  lord  Attham  knew^  it  was 
only  fathece<l  o&  him.    [The  Court 


catoared  liocw  deponenl  rid  ;   says, 


B9B5]  wul  Ridittrd  Earl  ^Anglesea^ 

libai  this  dirt  wdoid  do  the  detodun't  omm 
BW»  mmnA  Bimg  uked  if  there  wae  not  tt 
D(Moh«roed  made  It  the.boofe  where  the  child 
wwM  ;  BAjrSt  the  coech-rMid  led  io,  Mr.  Palliier's 
ud  Mr.  Gifftrd'a.  Being  aaked  if  Mn.  Oif- 
ikrd  used  le  oome  hgr  tha^hooae  lo  DoBmaine ; 
■aye,  she  most  cotisiMtly  eaoie  by  that  houae, 
sad  that  it  waa  her  oearwt  road,  and  that  ahe 
never  came  roniid  by  the  briik;e ;  and  saya, 
ftbaatfaot  aameroad  waa  the  ahortestway  to 
Mr.  Palliaer'a,  and  the uaoal  road;  saya,  the 
beidge  geklg  to  Raaa'  was  built  before  defionent 
iPTCBt  there;  aaya,  Mra.  Briaooe  and  her 
dmugfater  did  not  oome  to  Donmame  with  my 
lady,  but  aome  time  after.  Being  aaked  how 
many  hones  there  were  to  the  chariot  in 
wbioh  my  lady  went  to  Wexford 
MV8,  there 
wbat 

wan  a  bay-horae.  Being  aaked,  if 
one  Redmonds ;  aayt,  be-  did  not.  Being 
asked,  what  eelowed  horse  my  lord  rid  ;  says, 
it  wasa  brawn  horse.  Bemg  ssked,  if  he  went 
ioto  the  oourt-honse  at  the  -asazea ;  saya,  he 
did  not.  Being  adwd,  what  day  of  the  week 
tbe  aasizes  were  held  at  Wesdord;  aaya,  be 
cannot  tell  the  day  of  tbe  week  or  montn;  but 
that  he  staid  there  two  or  three  days.  Being 
asked,  where  my  bird  and  lady  iMk;ed  ;  aayb» 
he  cannot  tdl  where  they  lodged;  that  he  was 
not  at  their  lodging  all  the  time  of  the  assizes, 
bat  hisMelf  kidged  at  tbe  post-office.  Being 
asked,  if  my  lord  and  Jady  were  in  mourning ; 
aaya,  be  cannot  tell.  Bemg  asked,  if  he  wore 
a  lirery  ;  aays,  he  never  did.  Being  asked, 
where  he  landed  when  he  went  to  England ; 
aaya,  at  Bristol.  Being  adKod,  what  serrants 
went  with  my  tonl  to  Wextbrd ;  aays,  the  run- 
ning ibotawn,  Edward  M*Cormuck,  the  coach- 
man, thepesktllion,  and  my  ferd's  gentleman 
being  sick  at  Donmaine,  deponent  went  in 
his  place.  Being- askad,  if  be  did  not  altond 
ray  fold  during  ha  slsy  at  Wexford  ;  says,  he 


A.  D.  1748. 


TEMS 


didnet  >Beineashedi  if  heeversawtbeSpaw 
Wells  near  Wexibid  ;  aaya,  he  never  did,  bet 
has  besrd  of  them ;  says^  my  tady  waa  ill  for 
abont  a  fortnight,  while  deponent  was  4n  the 
aerviee,  and  did  not  keep  her  room  above  a  day 
ar  two ;  says,  he  was  my  tord's  clerk,*  and  his 
business  at  Wexford  waa  to  carry  examinations 
from  him  to  the  derk  of  the  peace ;  but  does* 
not  know  where  be  lived.  Being  asked,  bow 
be  came  into  my  lord's  service ;  says,  he  |)ad 
lived  abont  three  years  a  house-keeper  in 
Cheiflea,  and  lord  AHham  owing  him  soiie 
money,  he  came  over  here  to  ssek  for  it 
Being  asked,  what  agreement  he  made  with 
my  kml  when  he  camemto'the  ssrvice;  says, 
be  made  no  agreement,  hot  my  lord  told  him, 
that  if  be  would  live  with  him,  as  bis  butler,  be 
should  be -paid ;  aays,  my  lord  bad  little  to  pay 
out  of,  andtherefbre  deponent  a^ver  demanded 
any  wages;  says,  my  lord  owed  him  near 
twenty  pounds.  Being  asked,  if  mj  told  used 
to  hunt ;  saya,  he  hunted  ofWn,  that  he  had 
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dx  or  seven  horses  ler  bis  owu  riding.  B^ing 
asked,  what  coloured  horse  my  lord  used  to 
ride  a  banting ;  saya,  he  had  a  black  mare, 
which  he  iiaed  to  ride.  Bemg  asked,  if 
Anthony  Dyer  used  to  go  a  hunting  with  my 
lord;  savs,  he  did,  that  he  used  to  ride  a  horse 
called  Foireat,  and  sometimes  my  lord  used  to 
ride  the  brown  fielding,  because  it  waa  the 
better  horse.  Being  aaked  his  age ;  save,  be 
ia  aixty  yeara  next  July :  that  my  lord  came 
first  mm  Wexford  toPunnwine,  and  afte^ 
wards  went  to  Dublin,  but  deponent  never 
travelled  with  him  to  Dublin  :  says,  be  does 
not  remember  Charles  Meagher  to  be  a  servant 
with  my  bird.  Bemg  asked,  if  be  ever  tohl 
any  bod}r  that  the  Pretender's  men  were  fried 
at  the  assizes  at  Wexford  ;  says,  he  has  spoke 
of  it  many  timea.  Being  asked,  on  what 
occasion  he  mentwned  it ;  says,  he  told  it  to 
bia  comrades  by  way  of  conversation.  Being 
asked,  if  he  told  it  to  my  lord  Anglesea ;  saya, 
he  doei  not  remember  that  be  ever  did.  Being 
aaked,  if  be  ever  told  it  to  Mr.  Jans,  or  Mr. 
Burroogha;  saya,  he  cannot  remember  that 
he  did,  or  to  any  of  my  lord's  managers. 
Being  asked,  how  many  came  over  with  depo- 
nent on  ship-board ;  says,  he  believes  about 
forty.  Being  aaked,  if  he  toM  it  to  any  of 
them  ;  says,  he  does  not  know  of  any  of  thesa 
that  he  told  it  to.  BeiiM^  asked,  when  k  was 
he  last  saw  Mrs.  Giflaro,  and  tf  be  bad  any 
dncourse  with  her  ibont  that  affair ;  aays,  he 
saw  her  yesterday,  but  bad  no  discourse  wi4i 
her;  nor  does  ne  know  what  ahe  has  been 
examined  to. 

(kben  Cavanagh  sworn  to  the  Voire  Dire,  and 
then  in  chief. 

Says,  the  defendant  owed  him  13/.  15s. 
which  was  lately  paid  him  by  Mr.  Derinssy  ; 
says»  be  aerved  lord  Altham  in  Dublin,  and 
afterwards  at  Dunmaine,iBnd  was  in  bis  service 
before  and  after  my  lady  came  there;  says, 
that  having  been  at  bia  Ibther'a  after  a  fit  of 
sickness,  he  went  to  lord  Altham  to  ask  for  bia 
wages,  when  my  lord  prevailed  on  him  to  hire 
agmn ;  that  some  time  after  he  fell  out  with 
tbe  cook,  and  mv  k>rd  threatened  to  seed  depo- 
nent to  Wexfbrdf  gaol,  and  thereupon  deponent 
parted  with  him.  Being  aaked,  if  he  was 
servant,  to  bia  lordship  after  the  separatioB; 
saya,  he  was  not  Being  asked,  how  Umg  be 
continued  in  the  service  after  my  lord  and  lady 
came  to  Dnnmaine;  sajrs,  about  a  year. 
Being  asked,  If  be  remembers  tbe  desth  of 
kmg  George  tbe  tFirst ;  saya,  he  remembers 
bsing  in  mourning  for  him,  and  deponent  was 
then  a  house^keeper  in  Thomss-areet.  Being 
aaked,  if  he  remembers  sir  Coostontine  Phipps 
In  tbe  government ;  says,  be  does  not,  nor  csn 
tell  where  deponent  was  at  tbe  time  of  Ueeen 
Anne's  death,  but  believes  be  was  in  service  at 
Dunmaiae ;  says,  be  was  in  Dublin  when  my 
lord'  received  my  lady  at  Mrs.  Briscoe's. 
Being  asked,  if  he  continued  in  the  service  till 
the  time  they  retomed  to  Dublin  firom  Don- 
miluei  saysy  he  does  not  tetoember  that  Me 
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did.  BeiDfjf  asked,  if  be  e?er  heard  of  m j  lady 
Alkham*a  beiog^  with  child,  or  thai  she  had  a 
child  ;  says,  be  never  did,  till  the  late  rumour. 
BeiDg  asked,  who  were  the  aenrants  in  his 
time  ;  says,  he  remembers  my  lord  had  a  big 
fat  steward  (one  Taylor)  and  had  a  cook  that 
used  to  drink  and  sing.  Being  asked,  who 
was  the  butler ;  says,  one  Rolph*  and  my  lord 
bad  a  page  (one  Anthony  Divycr,)  and  one 
Mrs.  Heath  was  my  lady's  maid ;  remembers 
Joan  Landv,  a  chair- woman.  Being  asked,  if 
she  washed  the  dishes ;  says,  he  cannot  tdl ; 
says,  she  had  a  big  belly,  and  was  supposed  to 
be  with  child ;  and  after  my  lady  came  down, 
some  busy  body  (as  deponent  beaeres)  told  her 
Jadyship  she  was  with  child  by  my  lord,  and 
thereupon  she  was  turned  off:  Says,  he  saw 
her  afterwards,  when  be  used  to  air  the  horses,^ 
and  saw  a  child  with  her  who  was  called' 
James,  and  deponent  belie?es  it  was  tlie  child 
he  saw  her  big  oi*.  Being  asked,  if  be  e?er 
was  in  the  house  she  lived  in ;  says,  he  has 
been  .within  side  of  it,  that  it  was  a  cabbin 
built  near  the  sheep-walk,  and  James  Landy, 
her  tather,  was  the  shepherd.  Being  asked, 
what  rooms  there  were  in  the  said  house; 
says,  he  believes  there  was  no  room  but  one, 
and  there  were  two  strawrbeds  in  it,  and  depo- 
nent remembers  the  building  of  it.  Being 
asked,  if  he  believes  the  lady  Altham  would 
have  been  gkuL  to  have  had  a  son  and  heir ; 
says,  he  behoves  she  would  to  disappoint  the 
present  Earl,  who  was  always  quarrelling 
with  her.  Being  asked,  if  he  believes  that  if 
lady  Altham  hadhad  a  child  (while  deponent 
was  there)  he  should  have  known  it ;  says,  he 
bdieves  he  should;  says,  he  saw  a  child  at 
Inchicore,  but  cannot  tell  whether  it  was  the 
same  child  he  saw  with  Joan  Landy ;  says,  he 
asked  my  lord  why  he  did  not  send  that  child 
to  a  trade,  and  that  his  lo^lship  answered,  that 
he  was  a  mat  idler,  and  be  could  get  no  good 
of  him.  Being  asked,  if  he  knows  of  any 
child's  being  at  Kinnay ;  says,  he  does  not 

[Cross- examined .  ] 

Being  asked,  when  he  was  married ;  says, 
inl719 ;  that  he  shewed  the  certificate  of  hia 
marriage  lately  to  his  wife ;  says,  there  was 
great  rejoicing  among  the  servants,  when  lord 
and  lady  Altham  were  reconciled  at  captain 
Briscoe's. 

4nthony  Dvyer  sworn  to  the  Voire  Dire  and 
then  in  chief. 

Says,  be  waited  on  brd  Altham  5  or  6  years, 
aad  his  lordship  lived  at  Dunmaine  when  de* 
ponent  came  to  him ;  can't  tell  when  mjr  lady 
came  to  Dunmaine,  but  deponent  was  in  my 
.  lord's  service  before  her  coming,  and  after  her 
going  away.  Being  asked,  if  he  is  sure  he 
was  at  Dunmaine  when  my  lady  came  there ; 
says,  he  is  sure  he  was,  and  that  be  lived  there 
S  or  3  ye^rs  after  her  leaving  Dunmaine,  and 
was  in  the  service  when  she  parted  from  my 
lord;  savs,  he  attended  my  lord  when  he 
fu»e  ^  PoWio,  fud  oe?^  w>is  i|bMit  from  his 


toidship  abore  a  fortnight  at  miMl.  Bow 
asked,  if  he  ever  knew  my  lady  was  mUh  chU, 
or  had  a  child ;  says,  he  never  did*  ttti  vitbai 
this  year.  Being  aaked,  if  be  mwhiis  tbt 
names  of  any  or  the  servants;  saya,  he  re- 
members the  namevof  some  of  thain  :  Jefaa 
Wheedon  was  coachmaa,  Bfrs.  Healb  was  ay 
lady's  woman,  and  Joan  Landy  was  Uschea- 
maid  under  the  cook»  aad  continned  tbcveiv 
two  months,  till  ska  was  toned  awny;  that 
she  was  with  child  whoi  my  lady  caaae  Is 
Dunmaine,  and  it  being,  reported  thai  she  ww 
with  child  by  my  lord,  she  was  timed  oat  sf 
the  house,  and  went  to  her  father's,  who  bred 
in  a  cabbin  near  tlie  lands ;  and  dspaMcnf  saw 
the  child  in  about  a  fortnight  afier  her  ddivay, 
and  the  child  aba  was  ddivered  of  was  eaiisi 
James  Landy ;  and  her  father  lived  in  that 
cabbin  after  the  child  was  bonu  Bein^  aked, 
what  sort  of  a  cabbin  it  was  ;  says,  U  was  a 
very  poor  one ;  that  it  was  all  one  toom,  aad 
no  glass  window  in  it ;  that  there  was  a  boib 
which  was  pulled  in  and  oqt,  instead  ef  a  deer ; 
that  there  were  stakes  drove  in  the  groead  ia 
the  cabbin,  and  straw  beds.  Says»  he  vent  «a 
purpose  to  see  the  child,  and  that  it  was  cfad 
in  a  poor  habit.  Says,  he  never  saw  k^y 
Altham  have  a  child  or  handle  a  child ;  bot 
Joan  Landy  used  to  come  by  atenhh  the  back- 
way  to  the  atables  and  bring  her  child  ia  ords 
to  get  some  snbsistanoe  from  the  biitler.  She 
used  to  say,  she  was  always  afraid,  brcaasp  ef 
her  havinur  fathered  the  child  en  my  hud. 
Says,  he  hved  lirith  my  lord  Altham  ahsr  the 
separation,  and  parted  from  hhn  in  DnUia. 
Says,  he  came  to  Dublin  the  first  parKamesS 
after  my  lord  and  lady  parted.  Saya,  Jeaa 
Laffan  was  a  servant  in  tlje  huoAy  whan  deps* 
nent  was  there ;  bot  says,  she  could  not  have 
the  care  of  a  child  without  deponcnt*a  kaaw- 
ledge,  and  deponent  never  saw  a  child  ia  her 
arms.  Says,  she  lived  d  or  4  months  ia  the 
service,  to  the  bestof  depoiient's  knowMge 
Sa^s,  he  never  saw  a  christeaiQg  at  Do- 
maine  boose,  or  any  bonfires  there  onanv  sack 
occasion.  Says,  he  has  seen  Mr.  Id^fe,  my 
lord's  chaplain ;  bot  never .  saw  hina  chriala  a 
child,  or  heard  him  sar  he  had.  8ay^  be 
never  heard  that  Landy^s  hooae  was  repavei, 
or  a  road  made  to  it  from  Dnmnaine  house ;  bat 
says,  there  was  a  road  made  for  a  short-cat 
through  the  land.  '  Says,  he  knew  Rolpb  the 
butler;  and  that  he  was  succeeded  by  see 
Charles,  who  was  hired  in  town.  Being  aaked, 
if  my  lord  made  deponent  take  any  oath  aboat 
Mr.  Tom  Palliser ;  says,  he  never  did  ;  asr 
was  any  oath  tendered  to  him*  Being  abed, 
if  Tom  Palliser  misbehaved  to  the 


says,  he  never  foond  he  did.  Being  naked,  if 
he  ever  beard  that  Mr.  PalUser  washed  hisowa 
stockings ;  says,  he  never  did ;  that  the  hdftr 
sort  of  servanU  were  respectful  to  him.  Says, 
be  has  seen  my  ladv  breakfast  in  her  roeaa,  lot 
never  saw  her  breakfast  in  bed. 

[CroM-examined.3 

Beiiig  Mud,  |f  he  WIS  nmn  |nol>kac|p«  «l 
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Dork ;  iiys,  beis ;  says,  he  never  siw  a  child 

in  tJie  bouse  of  Danmatoe ;  that  be  eootiDiied 

vritfa  my  lord  after  the  separatkm,  and  Game 

OT^itb  him  afterwards  to  parliament ;    and  that 

my.  lord  staid  three  quarters  of  a  year  at  Dan- 

muine  after  the  separation.    Being  asked  bis 

a^T^  9  ^Jh  he  is  between  40  and  50 ;  believes 

aboat  45.    Being  asked,  if  Joan  Lsfl^il  wtt  in 

Che  house  nfter  the  separation ;  says,  be  cannot 

posttiTely  say,  bat  to  the  best  of  his  knowledge 

believes  she  was,  bat  cannot  tell  what  became 

of    her  after  the  separation ;    sa^s,  my  lord 

osune  to  DaMin  in  parliament    time',    bat 

ean't  tell  whether  it  was  parliament  winter  or 

not  when  they  parted.     Says,  he  could  not 

tell  what  timemv  lord  came  to  Bublin  after  the 

separation,  but  believes  it  was  summer  time. 

Saysy  he  was  sick  when  my  lord  and  lady. 

-went  to  Wexford  assizes.    Being  asked,  if  he 

liafl  been  in  company  with  Rolph  since  he 

caame  last  to  town ;  says,  he  has,  and  that 

Rolph  came  to  see  him ;  and  that  de|H>nent  lay 

at  Mr.  Jane's  the  first  and  second  night  after 

he  cBm9  to  town ;   says,  be  has  often  eat  and 

drank  with  Rolph,  and  that  they  conned  over 

their  old  jokes  and  merriments ;  but  not  a  vrord 

^was   swd  of  the  boy,  or  of  tbe  Wexford 

assizes,  nor  did  deponent  ever  tell  any  body 

-what  he  had  to  say  in  this  aflRitr,  except  that 

lie  told  Rolph,  and  Rolph  told  him  my  lady 

never  had  a  child ;    says,  he  has  seen  colonel 

Palliser,  and  several  others  of  the  defendant's 

^tnesses  since  his  coming  to  Dublin.    Being 

asked  if  he  ever  beard  of  Harry  the  cook ; 

«aya,  he  never  did.    Being  asked  if  the  cabbin 

^rfaere  Joan  Landy  lived  was  built  indeponent's 

time ;    says,  that  it  was,  and  that  my  lord  had 

S   or  400  sheep  on  the  sheep-walk.    Being 

asked,  how  old   Jaggy  Landv*s  child  was 

when  he  saw  him  last ;   says,  be  cannot  tdl, 

but  saw  him  in  a  month  af&r  his  birth ;    and 

nays,  Jo^y  Landy  used  to  leave  him  with 

aome  of  the  helpers  at  the  stable  when  she  went 

into  the  house  for  snbsistance. 

Mrs.  Mary  Heaih  sworn  to  the  Voir  Dire. 

Q.  Do  yon  know  tbe  plaintiff,  Mr.  James 
Annesley  f^Mrs.  Heath.  No. 

Has  he  any  law -suit  with  you? — He  filed  a 
bill  against  me  for  tbe  effects  of  lady  Altham. 
1  had  a  subpoena  given  me  in  England. 

At  whose  suit  f — At  Mr.  James  Annesley *8. 

Have  you  any  of  the  effects  of  lady  Altham 
In  your  hands? 

Tbe  question  is  objected  to  by  the  defendant's 
counsel,  who  say,  that  the  administrator  will 
have  the  right  to  recover  them,  let  this  cause 
go  which  way  it  will ;  and  the  effects  are  no 
way  relative  to  the  real  estate  which  is  now  in 
dispute.* 

*  Of  tins  objection,  the  following  is  the  ac- 
^nntgiven  in  the *•  Trial  at  Bar,"  &c.  : 

'*  The  counsel  for  the  plaintiff  said,  it  ap« 
peered  that  the  lessor  of  the  nhiintiff  was  out 
^thekingdoai  when  Udy  Altham  disd(  that 
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Q.'Did  you  know  Arthur  late  lord  Altham 
and  his  lady  ?•— Mrs.  Heath,  Yes,  very  welt. 
•    What  time  did  you  first  become  acquainted 
with  the  one  or  otner  of  them  ?-^1  have  known 
them  a  great  many  years. . 

Were  yon  in  any  service  in  that  family  ?*- 
Never  till  the  time  of  my  coming  to  Ireland. 

Whe^ was  that  ?— In  the  year  1718. 

At  what  time?'— In  October  I  came  over  whh 
my  lady  as  her  woman. 

How  long  did  yon  live  with  my  lady  after 
she  came  over  ?~Ili7ed  with  her  to  the  day 
of  her  death. 

When  was  the  day  of  her  death  ?—l  can^t 
justly  tell ;  it  was  some  time  in  October,  1789* 

During  that  whole  course  of  time,  was  you 
ev^  out  of  her  service  ?— Never  out  of  her 
service. 

Did  you  oonstantiy  reside  with  her  as  her 
woman  ? — 1  was  one  week  from  her  in  Ireland. 

What  time  was  that  ?— When  I  come  on  fur- 
ther, 1  can  tell  you. 

Do  you  not  remember  that  yon  were  longer 
absent  from  her? — Not  in  Ireland,  nor  out 
day,  except  she  was  out  a*  visiting.  I  was  never 
fi'ora  her  a  night  but  that  week. 

Do  you  know  a  place  called  Dunmaine  in 
this  kingdom?— Yes,  I  do. 

Do  you  remember  who  lived  at  Dunmaine  f 
Did  my  lord  and  lady  Altham  live  there? — 
Yes,  we  went  down  there. 

At  what  time,  madam  f— We  got  down  to 
Dunmaine  tbe  Christmas-Eve  afSer  we  came 
over. 

How  long  did  my  lord  and  lady  reride  to* 
gether  at  Dunmaine? — My  lord  did  come  up, 


it  likewise  appearM  by  Heath's  confession,  thak 
there  b«ng  nobody  .entitied  to  take  out  admi- 
nistration, she  had  nossesseil  herself  of  mjr 
lady's  effects ;  that  Mr.  Annesley  having  since 
his  return  obtained  the  administration,  bad  filed 
a  bill  against  Heath,  for  an  account  of  thoM 
effects ;  to  which,  although  served  with  a  sub- 
pcena,  she  had  never  yet  thought  fit  to  put  ii^ 
ner  answer;  so  that  it  was  plain  she  was  inter- 
ested in  the  event  of  the  present  questwn ;  and 
therefore  th^  hoped,  as  she  was  under  such  a 
bias,  she  should  not  be  admitted  an  evulenoe 
in  this  cause.  But  the  counsel  for  the  plaintiff 
being  called  upon  to  produce  the  letters  of  ad- 
ministration, and  the  same  not  being  produced, 
the  counsel  for  the  defendant  insistM,  that  the 
plaintiff  having  feiled  in  provmg  the  grant  of 
the  administration,  which  was  ue  foundation 
of  his  right  to  the  effects,  and  consequentiy  the 
very  basis  of  his  objection  to  the  com  potency 
of  the  witness,  his  obfection  must  fall  to  the 
ground.  That  if  the  filnig  a  bill  a^^arost  a  wit- 
ness, who  was  intended  to  be  examined,  would 
destroy  that  witness's  competency,  it  would  be 
in  the  power  of  any  party  to  hinder  the  wit- 
nesaes  agamst  him  from  being  ezammed,  at  tha 
ezpence  only  of  a  bill  in  Chancery  full  of  the 
•Uegations  of  an  ingeQious  conneei.'' 
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bat  I  canU  tell  josllv  whether  it  was  in  May 
or  Jane  Allowing ;  bttt  I  kitow  he  was  there 
io  Apdl :  be  came  to  Dublin  bijmself,  ifuiii^eft 
my  lady  and  I  at  Dunmalae.  l/poo  Sl^ 
George's  day  I  know  he  was  at  Duumaioe,  I 
am  sure  of  that 

How  long  in  the  whole  djd  they  live  ti^ 
gether  at  Duamaine? — About  tbr«e  years  and 
two  months,  to  the  best  of  my  remembraacie. 

Do  Tou  remember  in  what  monUi  they  part- ' 
ed?— in  February. 

in  what  year  P-;-!  call  it  1716-17.    . 

Had  my  lady 'a  child  at  Dunmaioe  ?-*-A 
child !  never  had,  nor  never  i^as  with  child ;  I 
never  had  reason  to  think  she  was  with  child 
All  the  while  I  lived  with  her.  . 
'  Who  dressed  and  undresse4,my  lady  ?— 'I  al- 
iivays  did,  except  the  week  1  was  absent ;  while 
she  was  at  DanmaiDe  I  always  put  her  to  bed, 
and  attended  her  at  her  rising  in  the  morning ; 
for  she  was  such  a  woman,  she  would  not  per- 
mit anv  body  else  to  do  it. 

Could  she  then  ev^r  be  with  child,  or  have  a 
big  belly,  unknown  to  yoa  ?— No»  never. 

Were  not  you  at  Dunmaine  at  the  time  of 
the  separation  ? — ^Yes,  to  be  sore. 

To  what  place  did  she  go  when  they  parted? 
— We  went  to  one  capt.  Butler's,  in  Koss. 

Did  you  go  with  her?*— Yes,  I  went  with 
ber  in  a  four-wheeled  chaise  and  a  pair  of 
liorses. 

Did  you  get  to  lioss  the  same  day  ?— Yes, 
at  night,  dark  night ;  for  my  kdy  made  it  ^ 
late  as  she  could;  for  she  had  no  mind  to  be 
seen  coming  in. 

Can  you  remember  the  particular  day  this 
happened  ?-^To  the  best  of  my  remembrance, 
it  was  on  the  Sd  of  February ;  but  it  was  on  a 
^  Sunday,  I  am  positive. 

Did  yoa  live  anytime  there,  and  how  long? 
— ^We  lived  about  four  years  in  Ross,  to  w 
best  of  my  remembrance. 

Did  mv  lord  and  lady  come  ioffether  again 
within  that  period  of  time  ? — Ifo^  never.  I 
don't  know  wnether  she  ever  saw  him. 

Will  you  recollect  yours^f,  who  were  the 
servants  of  the  bouse  when  voa  came  down  to 
Dunmaine  ?— It  is  very  hard  lor  me  to  do  so  at 
Ibis  distance  of  time,  there  were  so  many. 
There  was  Mr.  Rolph  as  the  butler,  and  there 
was  ]^.  Anthony  Dyer,  my  lord's  gentleman ; 
there  was  one  (I  believe  Rolph  went  down  with 
us)  Settwrigbt,  the  house-keeper,  and  there  was 
Michael,  but  what  hissirname  was,  I  caaH 
te)l,  but  be  was  cook,  and  there  was  Juggy 
Landy  tb%t  was  the  kitchen-maid,  big  with 
child. 

At  what  time  ?— When  we  eame  down,  my 
lord,  a  kind  of  scullion  under  the  cook. 

Did  you  observe  her  to  be  with  /child  P — 
When  we  went  down  first,  I  went  up  lo  the 
loom  to  my  lady,  and  ioon  after  I  qame  down 
to  speak  to  the  house-keeper  \  and  I  tuvwri 
•bout  and  saw  this  woman  with  child ^  What, 
•ays  I  to  the  Muse-keeper,  yoa  Jlta.ve  got  a 
n^d  big  with  child  here!  Yes,  says  sbe^  an 
officer  was  here  some  tioie  agOispid  \m  sernuBt 


•g|}t4abed.tohert  and  got  her  with  cbiU.  TIh 
was  what  I  heard  tut  day;  aodtliCDaift 
waajbnufied  ai^t  that  it  was  my  lord  tfaat  f«t 
,tl>iq  cbiJklt  fti^i  some  said  my  lord's  brother,  asd 
iiouif  the  idog4)oy,  an4  several  of  the  aaraatt 
Vd.to(ilp,with  her.  This  js  what  they  lott 
v^'^  was  the  talk. about  the  family. 
'  a^^  an.  Recount  ^hat  becane  of  this  Jom 
ljimt>Y  afterwards^-JSlie  staid  two  cr  thr^ 
inont^tiil  the  house-keeper  was  afrasA  lefccB 
ber  4A3i.ioitfer,  till  w^.vfeie  afraid  ahe  wmm 
qrji  (^;  and  then  she  went  to  her  father's, 
awi  t  never  saw  jher  there ;  hut  I  hncw  he 
Uved  upon  the  land. 

Did  she  go  of  her  owa  accord,  or  was.ahe 
turned  out  ?— I  qan't  tell. 

Did  yoo  know  of  aoy  child  this  vooaaB  wai 
delivered  of? — 1  saw  the  child. 

Give  an  account  .of  that. — I  ^ko  to  the 
coachman's  wife  to  bid  her  bring  it  op  to  the 
gate  that  J  might  sseit;  and  aoooidiBgly  she 
did,  and  it  was  m  blaokefes  then. 

Who  brought  the  child  ?'*-nJi^gj  Laody 
herself  brought  it. 

About  what  age  might  the  ohiU  be  at  that 
time  ?— 1  can't  really  tell,  whether  aiz  weeb 
or  two.  months  .old  when  I  saw  it,  I  can't  tell 
justly. 

Had  this  chiki  any  tolerable  clothes  on  it  ?^ 
The  neckcloth  it  had  on  was  what  1  gave  it,  k 
was  a  canodiric  one,  and  a  very  fine  ooe;  1 
brought  it  Irom  England  among  my  own  things, 
and  the  child  was  in  a  dean  Msnki^,  and  Igatc 
her  several  oth^r  things. 

How  oame  it  to  pass,  that  yoa  did  not  rather 
direct  that  the  chikI  shonhl  be  hrqqgfat  Io  Dna- 
maioe-hoose,  than  to  that  gate  i—L  would  net 
bring  it  to  the  house. 

What  .wss  your  reason  for  that  ? — Becaast 
I  would  not  have  my  lord  or  lady  know  any 
thing  of  it. 

What  was  your  reason  for  seeing  the  child  T 
—To  know  who  it  was  I'die. 

How  far  was  that  gate  you  mentioned  from 
the  house  ?*^ A  little  distance. 

What  ym  your  reason  Isr  saving  it  then?— 
I  did  not  care  my  lady  should  know  any  1 
about  it.    At y  lady  would  not  care  tfaue 
should  be  brought  mto  the  house. 

Was  there  ever  a  child  dther  diittleaed  or 
living  at  that  bouse  while  yoa  were^at  Don- 
maine  ?— >No,  never. 

Did  my  lady  ever  talk  to  yon  any  thing  sf 
her  being  with  chiM,  or  having  Ind'll  ckSd 
during  that  time? — ^No,  never  a  wovd. 

Ladies  sometimes  talk  to  women  iq  ymn  si- 
ioatMMi ;  had  you  any  discourse  ever  vnth  my 
lady  about  having  childreny  and  what  van  that 
discourse  ?— 7 Yes,  Sir,  my  lady  dien  wished 
she  had  a  ehUd,  on  account  ot  ^  qoairei  she 
had  with  Mr.  Annesley. 

Pray,  give  an  aceoont  of  that  ^narvel.— I 
don't  know  how  the  quacini  began;  hntsbe 
came  up  one  day  after  dinner,  and  wae  eryiqp. 
1  asked  her,  what  was  the  matter  with  her 
hMlysbipP  8be  said.  That  brute  belovr,  i 


1203] 


mulVtkkard^S&rtqfAt^tma. 


JL  D.  1748. 


C19M 


le^^t  have  a  ehiM;  and-  tAf  H&f  MM,'  she 
irisb«fl  B^  might  bat  kaf  e  »  dMI  tir  tnfterit, 
and  she  did  not  care  if  she  waato  die  the  next 
bonr. 

You  said,  joa  had  been  an  enlifift  week  ab- 
lent  from  my  bdy ,  and  IM>  more ;  'p¥^  tii  a6- 
?o«iiil  of  that  week's  abeeoee,  and  tm>  occasion , 
»f  it ;  was  it  while  yon  lived  at  Dtinmalne  f^r- ' 
!V1y  lady  was  in  Domin  Ae  week  I  was  from 
her  ;  I  left  my  lady  in  DaMin,  and  weM  to 
Ounniaine;  I  was  nearer  a  nfght  from  her  in 
Ounmaine. 

Do  yon  recoHeet  how  long  that  quarrel  was 
af\er  you  went  to  BnnmaineP-^Nol  very  long. 
Was  it  before  they  came  to  Dublin?— 
Yesy  it  was ;  this  qnarref  was  some  litth?  tiibe 
mfter  oor  (^oing  down,  and  Mr.  Aanesley  npdn 
it  left  the.  boose,  and  went  to  DnbKn. 

Do  yoo  remember,  daring  your  service,  that 
«Ter  you  were  at  the  town  of  Wexford  f-^Yes. 
Give  an  aocoont  at  what  time,  andon  what 
oceastoQ  yon  weorthere.-^My  lady  went  there 
to  hear  tlie  trials  at  tbo  assiKtfS',  and  it  was  about 
the  t^ettader's  Men,  as  they  were  caH^ ;  aid 
my  lady  toM  me  that  there  was  otie  Wnlsh 
tiied,  and  how  handsomely  he  pleaded  hir  own 
cause,  and  the  defence  be  made ;  and  there 
was  one  Mr.  Masteraon  who  was  picked  np  in 
tiM  Conrt  at  thtit  fime,  and  tried. 

Can  you  recollect  yourself  the  time  of  the* 
vear  ?^t  know  we  came  to  Dnblin  the  May 
SLftet^  and  wharl  t«mend)«r  it  for  is,  tlifat  it 
was  king  Geor^  the  lrt*s  birtb^day,  that  we 
VI  ere  in  DoUin  m  May ;  and  I  remember  H  for 
this  reason,  that  there  were  flre-^frorks  in  the 
CtJ9leto-heu8e'  yard,  and  this  present  lord  Ad^ 
(^lesea/that  was  Mr.  Anneslay  then;  had  lodg- 
i  Ag^'just  opposfte  to  it,  and  we  went  to  his.  lot^- 
intrs  ta  see  the  fire- works/ 

Did  my  lady  i;o  to  Mr.  Annesley^  lodgings?' 

.^^Iie  did,  itiy  ford,  andniy  lord  and  L     -  ' '  , 

Do  you  know  ivhat  dav  of  that  month  was 

the  I^K-day  of  king  GeWe  tb«  Ist?-— I^iaik't 

tell  whether  it  is  the  «8tli  or  setb ;  I  know 

there  is  the  Restoration  next  to  it ;  but  I  don't 

know  which' H  id;  the  day  before  or  after. 

"  Recollect  how  long,  a  time  before  yotir 

p-oing  to   Dublin   was  it  that  you   were  at 

Wexford  P — It  was  not  long  indeed.    I  can't 

'  recollect;   I  know  we  were  in  Dublin  some 

time  before  the  birth-day ;  f  don't  know,  about 

a  fortnight. 

But  what  time  from  your  retnm  from  Wex- 
ford assizes,  did'  you  j^o  to  Dublin  ? — I  can't 
tell  ivhat  time  the  assises  were,  not  I,  for  I 
don^t  remember  the  month. 

Do  yon  remember  the  season  of  the  year? — 
Yes,  I  know  it  was  the  spring,  and  I  know  it 
was  a  littfe  before  we  came  to  Dublin  that  the 
assizes  were.  { 

Recollect  who  was  the  company  that  went 
at  that  lime  to  Wexford  with  your  family.— 
Mrs.  GifTard  went  in  the  chariot  with  my  lady, 
my  lord  went  on  horseback,  and  I  went  on 
horseback,  and  Rolph  went  on  horseback,  and 
Mrs.  Gifiard's  sister  on  horseback,  but  what 
ker  name  was  I  camot  tell ;  bat  what  other 


servants  went  I  cannot'  tell ;  and  there  were 
several  more  which  i  don't  know. 

Bo  yon  remember  any  other  servants  that 
went? — No,  except  the  coachman,  one  Wee- 
don,  and  the  posHmon,  one  Bnrke. 

Yon  say,  you  Kved  at  Donmaine  at  tbe  timpe 
of Ihis  mrtbrtuoate  SMwration  T — 1  did. 

Give  an  account  of  the  occasion  of  that  se- 
paration.— On  Saturday  night,  my  lord  said, 
be  would  go  ont  somewhere  to  <{ine  the  next 
day,  but  I  donH  know  where,  indeed ;  but  my 
lady  begged  of  him*  not  to  go,  for  she  hated  be 
should  DO  out  on  a  l^nday ;  but  he  s^^d,  he 
would  go ;  and  accordtngly  on  9ttn^ay  morn- 
iri|^  be  did  go^f^m  the  house ;  and  1  heard  tk 
noise,  and  was  going  down  stairs  to  see  what 
was  the  matter,  and  I  met  my  lord  tf»ming  np 
with  his  sword  in  his  hand,  and  he  said,  ff^tk, 
I  have  found  Tom  Palliser  in  bed  with  my  wife. 
I  said,  ft  was  impossible,  and  that  he  was  set 
uiiaii'bv>a  set  of  villains;  upon  that,  mV  lord 
6aid^:<Sbe  shonld  go  out  of  the  house ;  and  upon 
that,  he  sent  for  one  Mr.  Welman  ftom  Ross, 
and  heeame  and  advised  my  lord,  I  Mieve,  to 
turn  my  lady  out ;  but  she  begged,  he  would 
let  her  have  One  room  hi  the  house,  and  ha 
needed  not  come  near  her,  till  she  wiDte  to  my 
lord  dnke;  but  he  wouM  not  bea^  her  i  but  be 
hauled  'bar  out  of  ked,  and  I  advised  her  to 
come  out:  upon  which  we  packed  np  soine 
things,  and  went  into  the  four  wheeled  chaise, 
and  I  believe  it  was'duskish  when  we  went  out/ 
a:}d  it  was-nigfit  when  we  got  into  RHss. 

Was  Ibefe  any  thing  happened  to'yon  whed' 
^li^ent  awaiy  ?— Mr.  Taylor  handifd  ihy  lady 

,    Was  there  any  child  brought  to  tnko  leave 
of-niy  lady*?— iClbO>!   rio  chlFd,  indeed. 

Whd  Was  in'  Ihe  chaise  with  h^?— I  wto; 
my' lord;  she  got  in  first,  and  I  Met  her 
directly.  '  "  .  * 

JM  yo»  know  Joan  Laflhn  f— Yes,  I  did. 
.    During  your  residence  at  Mr.  Butler's  ia 
Ross,  was  there  dny  child  that  my  \idj  re- 
ceived in  that  house  as  her  child? — No,  no' 
such  thing. 

How  long  did  you  live  at  Mr.  Butler's  f-^We 
were  not-long  at  captain  Butler's. 

Was  he  and  bis  family  at  home  when  you 
went  there?— There  was  nobody  at  home  but 
the  servants :  Mrs.  Butler  and  captain  Butler' 
were  out  of  town  ;  there  was  one  Mr.  Watsal' 
that  was  clerk  to  the  captain,  and  he  sent  a 
man  and  horse  to  let  Mrs.  Butler  know  that  wa 
were  there,  and  she  came  home  the  next  day  ; 
but  captain  Butler  did  not  come  home  for  three 
or  four  days  after. 

Recollect  the  several  places  in  which  my 
lady  lodged  at  Ross?—!  believe  she  stayed' 
^two  months  or  more  at  captain  Butler's,  and 
then  we  went  to  one  Mr.  Wright's,  and  then 
we  went  to  one  Mr.  Croft's,  and  there  wa 
staid  till  we  come  to  Dublin. 

During  this  time  was  there  any  child  brought 
to  my  lady  as  her  child?— No,  never  was  ; 
she  had  no  child.  I  can  say  no  more,  if  thej 
racked  me  to  death.  * 
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looked  out  for  oUmt  lodfpingoN-Ycs,  I  weot 
MHoewbere  u^oq.  Uie  Qiioy»  bat  1  doo't  know 
wbose  bouse  it  wa^. 

Did  you  see  tbe  omier  of  that  house ? — Y««»' 
it  was  a  wobmo. 

Do  you  veooUect  her  Dame? — ^No. 

Did  you  come  to  any  agreeoieot  f — Yes, 
1  gave  her  a  pistole  io  earnest;  but  ufterwunli« 
we  did  not  like  the  place,  and  I  went  uod  told 
her  so,  that  the  doctor  did  not  like  my  lady 
should  |i?e  upon  the  Qouy,  and  she  ga^e  me 
tbe  pistole  again. 

Did  you  ever  see  tfiat  womao  allenrmnis? 
— Nerer,  to  my  knowledge. 

Did  my  lady  ever  tell  you,  that  abe  saw 
that  person  ? — -My  lady  never  did  see  ber  io 
her  lile,  for  my  lady  never  knew  nny  tbin;: 
of  , her,  and  never  did  speak  to  her,  to  my  kno«t  - 
ledge. 
.  Doriog  your  lady's  residence  either  nt  Cove- 
nagli's»  or  King'a,  or  Mra.  Mac  M olIeD's*  did 
any  boy  visit  or  wait  npon  her,  as  her  chihi  ? — 
No,  nev^r,  nor  they  oonid  not 

Did  any  other  peraon  go  with  yoa,  when 
you  went  to  see  this  geoilewomaa  about  the 
lodgings  ? — ^One  Mr.  Mac  Biullcn  went  with 
me. 

What  was  he?— He  dealtin  Imens. 

Did  any  servant  of  lady  Altbam'a  go  with 
yon  ?— No. 

Did  yon  ever  hearor  kuow  ony  thinfi:  of 
this  same  boy,  that  you  say 'was  Joan  Laa* 
dy 's  child,  from  the  time  you  left  DanmaiDe  .* 
— No,  I  never  troubled  my  head  after  bim. 

Did  y^u  ever  l)e*r  that  he  was  io  Dub- 
lin ? — I  bad  heard- that  my  lord  had  look  him; 
but  I  know  Doibing  of  him. 

Do  you  knfi^w  whether  my  lord  Altbam  was 
alive  when  you  wen(  to  Bogland? — ^I  faeaid 
ho  was  aKve. 

Had  you  any  aocount  afterwards  of  his 
death  P— I  had  a  letter  from  Mrs.  Mac  Mai- 
len,  ghring  me  an  account  tiiat  he  did  die. 

W bat  was  tbe  purport  of  that  letter  f — I  have 
tbe  letter  in  my  pocket.t*. 

Did  you  communicate  that  accooBt  to  your 
lady?-^I  went  directly  and  shewed  ber  the 
letter. 

How  soon  af^r  you  rsoeived  this  letter  wss 
it  that  you  gave  her  the  aooount? — I  weot  di- 
rectly and  shewed  the  letter  to  her. 

What  happened  upon  that  ?  Did  my  lady 
make  any  reflections  upon  that  afiSur  T — She 
said  nothing  at  all. 

Had  your  lady  any  fortune  come  to  ber 
upon  the  death  of  her  husband  ? — No,  tbe 
estate  went  to  the  late  lord  Anglesea,  she  not 
having  a  jointure  settled  upon  her;  bad  she  a 
child,  the  Allham  estate  would  have  cone  to  it. 
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Did  you  know  one  Joan  Lafiaa  f ^Yes,  I 
did. 

What  was  she  P— She  was  what  we  oall 
honse>maid. 

Was  it  her  business  to  clean  the  rooms? — 
Yes,  to  wash  the  rooms,  and  make  the  beds. 

What  time  did  she  come  to  live  al  Dun- 
maine.^— Three  or  four  months  before  my  lord 
and  lady  parted. 

During  the  time  that  you  lived  at  Dunmaine, 
had  she  any  other  employment  in  the  family  ? 
—No  other,  except  she  went  to  the  laundry, 
when  the  business  was  done  io  the  house,  and 
helped  the  laundry-maid  to  wayb. 

Who  was  laundry -maid  at  this  time?  1 
cannot  teli,  we  had  several. 

Did  she  'dry -nurse  any  oliild  before '  the 
separation  ? — No,  we  had  no  child  for  her  to 
dry-nurse. 

Did  you  ever  fiee  a  child  in  the  hands  or 
care  of  Joan  Laffan  while  she  was  at.  Dun- 
maine house  ? — No,  sever,  for  we  had  no  child. 

Did  you  know  one  Edward  Lutwyche,  a 
shoemaker  at  Ross?— No,  I  don't  know  any 
thing  of  him. 

Who  made  your  lady's  shoes  at  Ross.^«-I 
don*t  know,  indeed. 

Do  you  know  of  ber  buying  any  shoes 
whilst  she  lived  there  ?-^  don't  remember 
she  did. 

What  sort  of  shoes  did  her  ladyship  usually 
wear  ?-.-Sbe  wore  braided  shoes. 

Of  what  colour?— Several  colours,  and  se^'' 
veral  pair  of  shoes,  I  cannot  tell  what. 

Do  you  remember  her  ever  bespeaking  a 
pair  of  shoes  for  a  little  boy  ?— That  I  aim 
sure  she  never  did. 

Had  she  s  pair  of  white  damask  shoes  at 
Ross  ?^She  never  had,  while  1  lived  with  her. 

Can  you  recollect  what  persona  were  pre- 
sent when  you  saw  my  lord  come  up  stairs 
with  his  sword  in  his  hand  ? — Ind^,  I  don't 
know  any. 

Where  did  you  remove  to  from  Rossi' — 
We  came  to  one  Mr.  Cavenagh's,  in  a  place 
called  Stable-yard,  I  think  they  call  it  so,  in 
Mary'a-lane. 

There  you  came  to  a  lodging? — Yes,  and 
boarded  there. 

How  long  did  you  stay  at  that  house  ?— I 
really  cannot  tell;  but  from  thence  we  weot 
to  one  Mr.  King's. 

What  was  he  ?— An  apothecary  in  Charles- 
street 

Did  you  lo<1ge  and  board  there  ?— Both. 

How  long  might  you  stay  there?— I  cannot 
tell ;  from  thence  we  went  to  one  Mrs.  Mac 
Mullen's,  1  don't  know  what  the  street  is,  I 
think  it  is  Tash's-square  in  Mountrath -street, 
it  turus  up  by  Mr.  King's,  and  there  we  were 
s  little  while,  two  months  or  more,  before  we 
went  over  to  finn^land. 

'    Can  you  recollect  in  what  year  yon  went  to 
£iiffland?~Yes,  I  can,  in  the  year  1724. 

In  what  month  ?— 1  believe  about  September. 

Before  Udy  Altbam  went  to  Mr.  King's,  the 
i^pothscary,  had  you,    or  any  other  person, 


'  ^  According  to  the '  Trial  at  Bar*.  &c  «•  tke 
witness  produced  the  Istter  and  offcrvd  to  read 
it,  but  plaintifl''s  counsel  objected  tothereadiag 
it,  as  improper  evidence,  and  depoueot  was  only 
admitted  to  read  the  date  of  it  in  order  to  re- 
fresh her  memory  as  to  the  time.  It  wu 
dated  at  Dublin,  iSecember  18th,  n^r." 
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DidaoyUyiiMW  tiMtllils  ettite  went  to 
le  ewrl  of  Anglesea? — My  lady  toM  it  me, 
r  el»o  I  sboaid  not  hme  koovn  iff ;  1  bid  all 
vy   lumwMfge  of  it   Urou  bcr,  offcerwioe  1 

MuM  MOllMYe  iMOWD  It. 

When  WW  it  yoo  bed  tbet  diteoiirM ;  be- 
ire,  or  eAer,  my  lord**  deatb  ?— -BoCb  before 
le  acoo«iit  of  bis  death  came,  and  after. 

Old  you  acquaint  my  lady  ^Hbam  of  tbe 
arporl  of  that  letter?—!  cKfi^ffy  went  up 
Mum,  and  ehewed  her  tbe  letter  ae  eoon '  aa  I 
lad  read  it. 

When  did  my  lady  Altbaib  die?-^be  died 
1  October,  1T99 ;  she  baa  been  dead  fourteen 
'ears  laal  Oetober. 

Had  my  lady  any  aeeount  bow,  and=  where 
ift^f  lord  wa»  buried,  and  any  circumstances  re- 
attD^  to  it  ? — No  more  than  what  is  in  this 
etter. 

Oid  she  go  into  mourning?— No,  sfie  made  no 
nourning,  ftbe  was  in  mourning  at  that  time. 

What  sort  of  mourning? — A  Norwich  crape 
Jiad  she  had  had  for  my  lord  duke,  aud  which 
»he  made  a  nigbl-gown  of  when  king  Qeo^e 
Lbe  firstdied. 

Were  there  any  further  parficniars  in  the 
letter  ?— She  told  in  the  letter,  that  my  lord 
died,  and  was  miserably  poor. 

Did  you  communieate  the  wfaolOr  contents  of 
that  letter  to  lady  Altham  ?— Yes,  I  did. 

Had  she  any  discourse  with  you,  or  did  she 
make  any  obaerrations  touching  any  part  of 
the  contents  of  that  letter  ? — 1  do  not  know  any 
tiling  thiH  she  said  :  she  took  no  notice  of  it, 
but  she  read  the  iMter  an  well  as  f . 

Was  there  any  conversation  between  you' 
about  any  other  person  mentioned  in  that  letter 
besides  mv  lord  her  husband  ?^No,  she  made 
no  refleetlon  upon  it,  ner  said  any  thing. 

Had  my  lady  any  maiataioance  or  altow- 
asce  Irom  my  lord  after  their  separatiott  ?*^ 
No,  my  lord  oerer  sent  her  a*tiirthmg. 

Who  supported  her  then  ?-*-My  lord  duke. 
What  allowance  did  he  gire  her?— There 
was  l,400i.  remainder  of  her  fortune  .in  the 
duke's  hands,  for  which  be  allowed  her  80/.'  a* 
year,  gave  her  30/.  a  year  more,  and  when  he 
died  left  her  100/.  a  year. 

Do  you  know  a  gentlieman  whose  name  is 
Mao  Keiebcr? — He  was  once  with  me. 

Should  you  know  him  now  if  you  should 
aee  him?  Look  aboot^That  is  the  gentle- 
man I  am  sure  (pointing*to  Mr;  Mac  Kereher) ; 
be  told  me  his  name  was  so. 

Had' yon  any-aoipiaiatance  whh  him,  and 
when  did  that  acquaintance  commence  ?— He 
came  tQ  my  house,  I  lire  in  St.  Andrew's  court, 
Holbora,  and  be  came  there ;  there  is*  the  di- 
rections he  gave  me  to  find  a  gentlbwoman, 
abd  I  put  tbe  day  of  tbe  month  upon  it  that  he 
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wasimh  me.  ft  was  the  19tb  of  April,  1749, 
for  he  said,  one  of  captain  BtiscO's  dlraghters 
was  iativwn,  and  told' me  her  name ;  and  be 
wrote  bis  name  upon  it,  that  I  sbonld  not 
forget  it. 

Are  yon  cerUin  be  wrote  it?-oHe  wrOlb'i^ 
and  Lttwbim  write  it. 
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Whit  fltmi  between  you  at  that  ? isit  f— 
When  be  ftrM  came  hi,  be  was  a  stranger  to 
''''^1  begged  my  pardon,  and  said  he  came  to 
ask  me  some  queitiont  idmut  my  lad^  Altham, 
Whether  she  bad  efer  a  cfaildT?— 1  told  hinr, 
She  never  had  one  while  1  lired  with  her,  t 
ooold  take  my  oatb.  Then  he  told  me  how 
tb»  Mr.  Annesley  was  i^comibeaded  to*  him: 
by  two  lieutenants,  one^of  their  names  waif 
lieutenant  Simpson,  but  the  other  I  do  Dot 
know  ;  and  then  be  told  me  bow  he  camo  ro' 
him,  and  that  he,  Mac  Kereher,  gate  him  tetf 
gidneas ;  and  then  Itff .  Annaley  tora  him  he  had 
ua  kid^g,  and  did  not  know  where  to  get  one. 
He  said  his  house  was  smalli  bUl  if  he  would' 
lodge  with  him  he  might,  he  shouM  be  wel- 
come, and  took  him  in.  Heihen  shewed  me 
a  list  of  the  servants  names,  and  my  name  wan 
crowded  in  at  the  top,  and  I  laughed  at  it. 
There  were  several  names,  sortie  that  I  did^ 
know,  and  ot&ers  that  I  did  not ;  there  was  Mar- 
tin Nieff,  and  Charles  Magher  the  butler  aftieif 
Rolpb  went  away,  and*  there  was  Juggy  Laf- 
fan ;  and  with  that  I  said":  What  can  she  know 
of  this  affiiir  ?  Why,  says  he,  Madam,  shesnys* 
that  she  si|w  ohl  pArson  Lloyd  chriiten  it ;  I 
suppose  ^ou  know  him,  mai&m?  Ay^,  says  I, 
I  knew  him  very  well,  but  I  cannot  ibiAk  bow 
•he  can  know  any  thing.  Why^says  he,  she 
says  she  came  to  Bunmaine  ahont  a  quaHer 
of  a  year  after  my  lord  and  lady  came  from 
Dublin.  So  she  did,  says  I,  but  that  was  the 
last  time  we  came  down  from  Dublin.  He 
then  thanked  roe  very  kindly,  said,  he  was 
very  well  satisfied  with  what  I  bad  told  him^ 
that  he  would  go  home  and  wash  his  bands  of 
them,  and  turn  them  all  oot  of  doOrs,  and  would 
not  for  a  thousand  pounds  that  he  had  not  seen 
me ;  for,  'says  he,  if  you  were  dead,  my  lord' 
Anglesea  would  lose  nis  estate  and  title,  as 
sore'  as  you  are  alive,  there  would  be  such 
bloody  swearing.  Sbys  T,  Sir,  i  am  sorry  you 
have  been  so  imposed  on,  for  1  assure  you  my 
lady  bad  not  a  child.  He  said.  Madam,  for 
what  I  have  been  at  the  charge  of,  I  do  not 
value.  And  I  told  him  farther.  Do  you  sup- 
pose. Sir,  if  my  lord  and  lady  had  had  a  child 
bom  to  such  an  estate,  that  thgr  would  not  have 
him  registered?  He  said,  'Aattbey  lived  in 
a  country  parish  where  no  register  is  Kept,  and 
could  not  have  it  done.  But  I  told  him  again, 
c6uld  he  suppose  if  th^  had  had  4  child  bora 
heir  to  such  an  estate,  that  they  Wduld  not  have 
had  hirbirth  registered  ?^ 

*  It^appears  from  <*  The  Trial  at  Bar,"  5ce. 
that 

Mr.  Barmuf'd^  comiael  for  tbe  plaintiff,  ob- 
jected to  Mrs.  Heath'ft  evidence,  with  respect 
to  Mr.  BPliercher's  declaration,  that  it  was 
not  proved  he  made  those  declarations  by  Mr. 
Anncsley's  order;  and  though  it  was  admitted 
Mr.  M^&ercher  was  now  an  agent  for  him,  jet 
the  opinion  of  an  agent'wasno  evidence  amunst' 
the  principal ;  which  tbe  Court  admitted,  and 
said,  tbe  jury  vrere  not  to  uke  notice  of  those* 
declaratiooi  M  evidence,     MK  Harword  db; 
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Pid  yoa  aoqoaiDt  Mr.  M^Kercher  at  the 
time  of  this  discourse,  or  offer  to  shew  him 
this  letter  of  Mrs.  M*Mul)eo's  ?— Yes ;  mod  he 
told  me,  that  Juggy  Lduady  did  DOtdeny  that 
the  bad  a  child  by  my  lord,  but  that  it  died 
youDff. 

Bid  Mr.  M*Kercher  make  any  anplicatioQ 
ip  relation  to  yom:  giving  evidence  r — There 
was  not  any. 

Did  he  promise  you  any  thing?— No,  he 
did  not;  for  be  said,  be  would  have  nothing 
further  to  say  to  them. 

When  you  returned  to  Dublin,  after  the  as* 
tises  at  Wexfurd,  where  did  lady  Altham  lodge 
in  this  town  ?— At  Mrs.  Vice's. 

Where  was  that  P — In  Essex  street 

Did  you  know  one  Mr.  IVIaarice  Annesley  ? 
•-•Yes* 

What  family  bad  beP—Tbere  were  three 
dauffhters  that  used  te  come  to  visit  my  lady. 

KamiB  them.— One  was  named  Cb«rry,  one 
was  named  Sarah,  and  the  other  Dorothy. 
^  Did  you  bear  of  Mrs.  Cherry's  being  mar- 
ried to  any  one  since  ?— Yes. 

To  whom  ? — I  did  not  bear  to  whom. 

Was  not  her  name  Blak&  2—1  don*t  know,  1 
never  saw  her  aAer. 

Did  they  visit  as  relations?— They  did,  and 
were  relatk>ni  to  my  lord. 

What  cdndition  was  your  lady  in  ^hen  she 
lodged  at  Mrs.  Vice's,  was  she  with  child?— 
Ko,  she  was  not. 

Did  yoa  ever  hear  of  any  miscarriage  at 
thai  time? — ^Never  while  I  lived  with  her. 

Didyour  lady  at  any  time  keep  her  bed  at 
Mrs.  Vice's  .^— I  do  not  know ;  she  might  lie  a- 
bed  a  day  or  so. 

Did  you  ever  tell  any  body  that  she  miscar- 
ried ? — No,  I  never  did. 

Or  that  she  was  with  child  ? — No,  never. 

Had  she  any  particular  kind  of  shoes  or 
slipners  made  wben  she  was  there  ? — Nonejpar* 
ticiuar. 

Was  there  any  woman-servant  in  the  house 
•f  the  name  of  Mac  Cormack  ?— Yes,  Mrs. 
Vice's  maid,  one  Catharine. 

Did  you  ever  tell  her  that  your  lady  mis- 
carried r— Never  ;  I  never  bad  any  conversa- 
tion with  her  in  my  life. 

Did  you  ever  tell  her  any  thing  relating 


sired  leave  to  observe,  that  it  appeared  how- 
ever from  Mrs.  Heath's  account,  that  although 
Mr.  M'Kercher  had  with  great  humanity  tdten 
Mr.  Annesley  into  his  protection,  yet  his 
friendship  did  not  hinder  bim  from  acting  in  all 
this  affnir  with  the  caution  becoming  a  man  of 
sento.  And  as  she  says,  that  upon  the  ac- 
count she  gave  bim,  be  declared  bis  resolution 
to  drop  the  pursuit x>f  Mr.  Annesley 's  preten- 
sions ;  so  the  presumption  is,  tha(  be  did  not 
change  that  resolution  out  upon  good  grounds ; 
and  that  it  likewise  appeared  from  Mrs.  Heatb's 
evidence  to  the  honour  of  Mr.  M*Keroher,  that 
he  did  not  ititempt  by  any  corrupt  motives  to 
persuade  her  either  togiye  falsa  evidence,  or 
supprtM  the  truth. 


to  yonr  lady  as  a  pieoeof  good  news? — 9le, 
never. 

Did  you  know  one  Alioe  Balci»  «  acfraflt 
of  Mrs.  Briscoe?— There  was  one  Ally, 
waited  on  Mrs.  Brisoo&'s  motber,  biit  \ 
her  name  was  I  cannot  tell. 

Had  you  any  discourse  with  ber  of  my  lady *s 
being  with  child  ? — ^No,  never,  for  we  were  bsI 
so  k>ng  in  Briscoe's  bouse. 

Haa  she  access  to  my  lady  Altham,  did  slw 
use  to  visit  her  ?— Visit  my  lady  !  I  never  saw 
her  out  of  captain  Briscoe's  house. 

Did  you  never  see  her  pat  her 
my  lady's  belly  ?— No,  I  never  did . 

Do  you  remember  Alioe  Bates's  going'  ai  aay 
time  in  a  sedan-chair  to  see  v^y  lady  mx  Vice's? 
— No,  nor  I  do  not  know  that  ever  I  saw  her 
at  Mrs.  Vice's. 

Did  you  ever  bear  my  lord  Altham  call  his 
lady  by  any  remarkable,  familiar  appellation? 
—He  used  to  call  her  Molly. 

Did  be  ever  use  to  call  her  Moil  Sheffield,  is 
good  humour  ? — No,  I  never  heard  him  say  m. 

You  are .  positive  ^ou  never  told  any  thing 
to  Alioe  Bates  aa  a  piece  of  good  news  ? — 1  am 
positive  as  to  that,  i  never  did. 

Do  you  remember  at  aoy  time,  daring  Mrt 
Briscoe's  and  her  dai^bters  being  nt  Don- 
mi^ne,  that  you  called  Mrs.  Briscoe  ooi  of  her 
bed  ?— No,  never. 

Do  you  remember  any  fright  my  lady  re- 
ceived during  the  time  tb^  were  there  ? — No, 
1  never  did. 

Do  you  remember  any  partictdar  ehisa 
in  the  bouse  of  Dunmame,  or  any  thing  coo- 
cerning  them? — ^1  remember,  whenwecaoM 
to  Dunmaine,  that  there  were  some  cnpa  and 
saucers  that  bad  very  ugly,  nasty  ^nm  en 
them,  mdecent  figures,  and  my  lady  never 
cared  to  have  them  used  j  bat  one  day  the 
house-keeper  bad  got  some  of  the  sancers  !• 
put  the  desert  on,  and  there  happened  some 
words  at  the  table,  and  my  lord  thiew  them  on 
the  ^und,  as  1  was  told. 

Did  that  cause  any  fright  in  my  lady  ? — ^Ns^ 
none  at  all. 

Did  you  ever  call  Mrs.  Brisooe  and  ker 
daughter  out  of  bed,  and  tell  them  tint  my 
lady  was  very  ill  ? — ^No,  I  never  did. 

Do  you  remember  one  Mary  Doyle  ia  the 
family  ?— No ;  BeUy  Doyle,  1  did. 

Was  my  lady  in  any  sort  out  of  oider  the 
night  that  the  saucers  were  broke  ?—No,  she 
was  not  at  all. 

Were  you  in  my  lady's  room  the'neztnsn- 
ing?— Yes. 

Were  there  many  servants  there  ?—N<s  not 
at  all ;  the  house- maid  might  be  there,  thst 
used  to  come  aud  light  the  fire. 

Was  miss  Briscoe  in  my  lady's  room  tbs 
next  morning  ?— I  cannot  tell  hot  she  mti^L 

Did  yon  see  ber  there?— Ae  mi|^t  be 
there,  for  my  lady  always  breakfasted  ia  fan 
chamber,  and  she  breakfasted  with  her. 

Do  you  remember  Mr.  Sutton  the  sorRm  ? 
—Yes. 

Do  yoa  rtmcnber  any  qoairal  th«t  i(W^ 
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ed  about  him  f— Yes,  my  lady  nerer  liked  him, 
uid  he  went  from  the  honset  and  was  away 
some  time. 

Do  yoD  recollect  any  occasion  offending  for 
Sutton  from  Ross  to  my  lady  ?^I  cannot  tell 
whether  there  was  or  no. 

Do  you  remember  any  such  occasion  as  re- 
inired  a  suiig«>n  ? — I  remember  once  she  had ' 
ui  iufiammi^tion  as  we  thought  in  her  leg,  and 
I  do  not  know  whether  my  lord  sent  for  him 
then ;  and  once  her  arm  was  cut,  but  Sut- 
ton was  then  is  the  house. 

Could  he  attend  her  in  any  disorder  of  any 
continuance  without  your  knowing  it?— No»  1 
think  not. 

Did  he  attend  her  in  any  disorder  4fter  that 
quarrel  P-*I  do  not  remember  any  thing  ailed 
her  after  that  quarrel. 

Was  there  any  confinement  for  about  a  fort* 
oiffht  that  required  the  attendance  of  a  surgeon  ? 
—-No,  not  that  I  know  of. 

Did  Sutton  ever  refuse  to  come  when  sent 
for  r— I  do  not  know  that  be  e?er  refused  to 
come. 

Do  you  remember  the  chariot  to  be  sent 
for  him  f— Ido  not  know  ;  he  generally  had  a 
horse. 

Did  you  know  Mrs.  Shids  a  midwife?— I 
knew  her  at  Ross. 

Did  you  e?er  see  her  at  Dunmaine?— I 
oerer  saw  Mrs.  Shiels  at  Dunmaine  in  my  life. 

Do  you  remember  the  name  of  Dennis 
Redmonds  ?--No,  not  that  I  remember. 

Did  you  e?er  send  that  man  to  Ross  for  Mrs. 
Shiels  f^-I  never  gave  any  directions  to  him 
or  any  servant  to  fetch  Mrs.  Shiels  to  my  lord's 
house. 

Did  any  thing  particular  happen  ailer  break- 
ingof  the  saucers  f— No,  nothing  particular. 

Did  not  TOO  go  to  Mrs.  Briscoe's  room,  to 
tell  her  my  lady  was  ill  ? — I  did  not. 

Do  you  remember  tiie  name  of  one  Thomas 
Brooks?— I  do  not  remember  any  such  name. 

Do  yon  remember  whether  my  lady  was,  or 
was  not,  let  blood  at  that  time  ?— I  cannot  be 
positif  e  whether  ever  she  was  let  blood. 

Do  you  remember  any  particular  person 
being  sent  for  that  afternoon  that  the  saucers 
were  broke?— No,  I  do  not  remember  that  any 
person  was  sent  for. 

Recollect  if  you  know  Dennis  Redmonds.— 
I  do  not  remenaoer  any  such  name. 

Was  there  a  huiftsman  in  my  lord's  lamily  ? 
^*Nol  a  particular  one,  there  was  the  groom 
and  other  servants. 

Do  you  remember  any  thing  particular  to  be 
done  at  the  time  of  the  separation  by  any  of 
my  lord's  servants  to  any  gentleman  in  the 
house  ?— They  said  that  they  had  cut  off  Mr. 
Palliser'sear;  but  I  cannot  tell  any  thing  of 
it,  not  being  present;  1  was  waked  with  the 
noise,  and  came  down  stairs. 

Had  yonever  any  discourse  with  any  to  this 
purpose,  That  if  nr  lady  was  to  be  almghted 
at  this  rate,  she  wodd  never  go  OD  with  a  child  ? 
—No. 

Did  yea  ofcreqpoitnlitt  with  my  lord  about 


giving  my  lady  ill  usage? — ^No,  I  never  dkl 
about  any  such  thing  as  a  miscarriage. 

Can  you  say  that  my  lady  kent  her  bed  one 
day  or  more  during  the  time  of  Mrs.  Biiscoe's 
being  at  Dunmaine  ? — No,  I  do  not  know  thai 
ever  she  kept  her  bed  a  day,  or  more,  while 
they  were  there. 

Did  you  ever  call  Mrs.  Briscoe  out  of  bed 
at  any  time  earlier  than  usual? — No,  I  did  not 
indeed. 

Do  yau  remem1iNer»  whether  my  lady  took 
any  offence  at  my  lord's  breaking  tne  saucers  ? 
— ^No,  I  beard  no  more  than  what  the  servants 
told  roe,  I  was  not  in  the  parlour. 

Did  you  hear  her  express  herself  in  any 
manner  concerning  it  ?— No,  not  at  all  concern- 
ing those  saucers,  she  never  liked  them. 

Consider  whether  the  night  of  that  day  Mrs. 
Briscoe  was  called  up  by  yen?— No,  1  nerer 
called  her  up  at  all.    I  am  sure  of  it 

Recollect  whether  Sutton  the  surgeon,  after 
he  (quitted  the  family,  came  and  stayed  any 
parUcular  time  ?— Often  after  be  was  turned 
out ;  be  went  away  because  my  lady  did  not 
use  him  as  pleased  him. 

Did  he  come  sgain  and  stay  any  time?— 
Often,  ma^  be  a  fortnight,  sometimes  more, 
and  sometraies  less. 

Was  he  resident  in  the  bouse.^— He  was  only 
backwards  and  forwards. 

Recollect  yourself,  whether  Sutton,  about 
the  time  of  the  saucers  being  broke,  came  and 
lived  there  any  time  ? — I  do  not  remember  that. 

Did  he  come  and  attend  my  lady  as  a  sur- 
geon ? — Indeed  I  cannot  say  he  did. 

Who  was  it  firet  told  you  of  that  unfortunate 
aflhir  of  Mr.  Palliser's  7— My  lord  Altham 
himself. 

Do  you  recollect,  whether  Joan  Lafbn 
called  you  down  to  rescue  Mr.  Palliser  from 
being  murdered  ? — No,  I  am  sure  she  did  not ; 
because  my  lord  came  up,  before  I  could  gK 
down  on  the  noise,  and  told  me  of  it. 

Had  you  any  conversation  with  her  that  day 
concemmg  that  accident?— No,  for  I  was  in 
too  great  a  fret  to  talk  to  her  about  it. 

Can  you  recollect  how  soon  after  my  lady 
came  first  to  Dunmaine  that  Sutton  quitted  the 
family  ? — f^nnot  tell  indeed  how  long. 

How  lonjr  was  it  after  she  first  came  that  this 
accident  of  the  saucers  happened? — It  was 
whilst  Mrs.  Briscoe  was  in  the  house,  and  that 
was  not  long. 

Were  you  in  the  room  during  any  part  of  the 
dining  time  ? — ^No,  I  was  not 

Were  you  ever  in  the  dining-room  during 
the  stay  of  Mrs.  Briscoe  there  whilst  thev  were 
at  dinner  ?— No,  I  cannot  say  I  was,  I  bad  no 
business  there  at  dmner  time,  but  went  in  with 
the  tea-things  soon  after  dinner. 

What  was  the  age  of  miss  Briscoe?- 1  can« 
not  tell. 

[Cross*  emminatiott.] 


You  say,  madam,  yon  came  over  with  lady 
Altbam,  and  she  lodged  at  captain  Briicoa's  ? 
;-Yei»wedid. 
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Was  not  lord  Altham  brougrht  tp  that  iuuiae        Yoo  named  tbe  dai^lCTs  4>r  «iie  Ifri 
■Dd  reconciled  P — Yes,  he  waa. 

Did  notlbey  aUy  some  few  days  after  there  P 
—Yes.  , 

Did  not  they  go  from  thence,  af^  fonr  or 
fire  day's  stay,  and  Iodg«  at  Vice's  in  Essex- 
street? — No,  they,  went  directly  down  to  Dun- 
qaaine. 

How  many  day*s  stay  did  you  make  at  cap- 
tain Briscoe's  ? — My  lord  and  lady  met  tbe  4th 
apd  5th  of  Deceml^r^and  wp  got  to  Dunmaioe 
on  Christmas- eve. 

Did  my  lady  stay  there  all  the  time  till  she 
went  to  Dunmaine?'— My  lady  did  not  lodge 
out  of  captain  Briscoe's  house  at  the  firstmeet- 
ing. 

llow  soon,  ^ftcr  the  first  time  that  you  went 
to  punmaine,  did  my  lady  come  next  to  Du^- 
lidr^I  know  Mrs.  Briscoe  and  her  daughter 
were  at  our  house  at  Duqmaioeon  St.  George's 
day;  afterwards  my  lord^me  up  to  Doblin^  I 
do  not  know  in  what  month,  but  she  desired 
my  lord  to  naake  use  of  her  house  while  he 
staid  in  Dublin ;  for  Mrs.  Briscoe  did  not  go  to 
Dublin,  but  to  some  other  acquaintance.  My 
lord  was  at  her  house  for  some  little  time,  and 
after  went  to  Mrs,  Vice's ;  ^nd  when  we  wers 
al  Dunmaine,  we  heard  a  great  many  quarrels 
that  my  lord  was  in ;  and  my  Udy,  when  she 
heard  of  such  doings,  came  ^p.  He  sent  down 
a  running  footfnan,  who  came  wh^n  all  were  in 
bed  but  me  and  Mr.  Rolph ;  he  knocked  at  the 
door  and  alarmed  us,  fbr  we  were  afraid  1^  was 
come  with  some  ill  news,  about  my  lord.  I  w^t 
down,  and  asked  how  my  lord  did;  he  said. 
Very  well ;  and  he  brought  some  gretQ  tea  for 
my  lady.  1  carried  tbe  tea  to  my  lady,  thfS 
man  was  to  go  to  Ross  the  next  day,  ano  so  re- 
turn to  Dublm ;  there  was  009  c^tiuQ  Nfgiaek 
and  his  lady  ^t  oqr  house,  i^^d  they  persuaded 
my  lady  to  go  up  to  Dublin. 

When  was  that?— In  Tiol^t  hot  weatder, 
whether  in  July  1  cannot  tell ;  bqt  it  wi^a  a 
little  while  before  the  queen  died,  for  I  saw  kii»g 
Oeor||e  proclaimed  at  tbe  castle. 

Did  not  you  lodge  then  at  Mrs.  ViceV  io 
Essex-street  ?— Yes,  we  did. 

Were  ray  lady  Aftham  and  yow  cYer  before 
at  Vice's  ?— My  lady  Altham  was  ohp  day,  but 
not  to  lodge  there ;  she  was  there  the  day  after 
my  lord  and  she  met,  which  was  on  a  Saturday: 
my  lord  took  her  ot^  on  a  Sunday,  and  shewed 
her  where  she  was  to  lodge. 

Did  not  yon  contiou^e  in  tbe  lodgings  at  lUlni. 
Vice's  till  the  Christmas  folio wing?--jSo. 


How  Jong  then  ?-.A  little  after  the  news  of 
tbe  queen's  de^ith  my  lady  got  mpuming,  am| 
wc  stayed  three  week^,  or  ^  month,  or  fi?e 
weeks,  1  cannot  guess  the  tioii^,  aft^r  my  lady 
went  into  mournmg;  and  tbei^  we.  retained  to 
Dunmaine. 

How  lengthen  were  yon  at  Dunmaine,  after 
my  lady's  return,  and  after  the  qoieen's  death, '   mosl  i»ot,  voq 
before  yon  came  to  town  again  f— Till  the  May     I  ^mmpa 

following,  that  was  the  first  birth-day  of  kiqg    towards  the  wiidim.'iui  QAJI  Mj(  W4. 
Oeorge  1. ;  may  be  a  fortnight  qt  tliree  w^i  \      Was  it  that  night  that  you  etook  tbe 
•r  thereabouti,  m  May.     *  1  f^  f^.?^  ^^t,  tmm  wb¥kmik  1W| 


Yoo  named  tbe  daogbtCTsof  i 
rice  AnnesLey  ? — I  diiC 

Now,  recollect  yourself  very  well,  M  fh^ 
visit  lady  Altham  when  she  was  at  Viee's,  la 
the  month  of  August,  affer  the  %aeea*s  deat^ 
the  first  time  she  lodged  there  ?-. — I  ceoool  le- 
ooUect  that,  whether  they  did  tbe  firal  ti^ie,  « 
not. 

Where  did  you  lodge  the  second  time  ? — Al 
Mrs.  Vice's  a^ain  in  May  t715. 

Did  any,  and  which,of  Mr.Maorioe  Ajuicsley's 
daughters  visit  lady  Altham  at  Vice's  in  1715, 
or  at  any  time  after  ?^Xo  May  174i»  $hty  all 
did. 

Now  name  them. — Cherry,  Sarah,  aod 
DoiW.  I  know  Cherry  was  the  ddeet;  bet 
which  of  the  other  was  cSder,  I  cannot  leU. 

How  long  did  you  stay  then  in  Ihibfin  ? — 
We  stayed  above  a  year  in  town,  frem  May 
1715,  and  better. 

Did  my  lord  and  lady  leave  town  daring  Ibal 
time?^My  lord  went  down,  hat  my  Mj  ^ 
not. 

Did  yon  know  Mrs.  Charily  Annealey  ?— I 
did  very  w^ll. 

Was  my  lady  visited  by  Mrs.  Gbari^  An* 
nesley,  alter  sue  came  to  Vice's  in  EisetT- 
st^ee^  in  Hay  1715?«^Sbe  was  visitnd  by  Wr 
then,  I  am  sure. 

Yoo  mentioq,  ipadam,  that  there  were  in- 
stances of  iU  usage ftpom  my  kml  Inoiy  lady; 
when  he  behavea  in  that  manner,  I  suppose, 
yoo  did  not  always  escape;  had  joa  ever  any 
qoarrel  with  my  lord  at  Vice's,  or  any  where 
else  ?-*I  cannot  aay  1  had  at  Mrs.  Vm's.  I 
know  one  night  he  wm  making  a  great  noise 
with  a  chair,  and  f  went  to  take  away  the 
chair,  end  he  tookliold  of  my  head-dnlbcs. 

Whicb  of  the  times  vott  lodged  thersdidthii 
happen  ? — I  cannot  uli. 

Was  it  in  the  year  1714,  or  1715  f«-l  m^ 
not  tell 

Did  be  make  a  great  noise  ?— Yes,  aaA  I 
w^nt  to  take  the  chair  from  him,  thai  he  mfght 
not  disturb  the  family. 

Did  my  lady  Altaam  scream  oat  upon  that 
oc^^ion  ^— No,  1  do  not  believe  abe  did  ;  Ibr 
she  would  rather  have  been  killed,  than  any 
one  should  have  heard  it. 

Did  you  know  any  one  thai  waa  ealled  La* 
cas  ?— 1  had  no  knosdedge  of  any  sock* 

Did  you  ever  he^any  person,  m  that  teiify 
of  Mts.  Viee'si  name  the  name  of  I^ios  ?^l 
remember  some  quarrel  tb^Rs  wu^  thai  |  bsHd 
my  lord  make  use  of  the  nama  of  Lucas* 

My  lord  apd  lady  were  both  ia  bed  at  Ihat 
time,  you  say  ?— WhetlMr  tbfij  wre  sr  no^  i 
caonoisay. 

Slid  eilW  of  them  g9t  ^  <if  M  f-^-I  cas- 
ttottelk 

SM^pqpe either «f  th^nithOHM  haynsfsasl 
the  wmdow,  and  calM  9lll  of  the  — =^^— 
most  90^  you.  hi^vs  heaoli  it^?-^l^< 


onft.  nighl  nyr  lord.  i*» 
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[IdM 


at  I  believe  Mt  My  lord  eaM,  That  lie  weuM 
snd  forme  Mn.Lucae,  |o  eee  wlmtfaer  my  lady 
vs  withchild;  for  if  sbewastM*,  be  would 
im  her  off,  a^d  would  not  lif e  witli  liier  ;  bot 
e  would  kgow  whether  abe  waa  with  child  be- 
»re  he  tamed  her  away. 
Can  jroa  be  positive,  whether,  iamediately 
fler  this,  my  lady  waa  confined  to  her  oham- 
srf— I  do  Mt  remember  that  ahe  waa  con- 
ned to  her  chamber ;  ahe  waa  out  ef  order 
itbaeoldorao* 

Was  there  any  disooum  the  next  morning 
K>iit  a  miscarriage  ?-— I  am  sore  there  waa 
>t;  for  I  am  certain  there  w«i  DO  misoanrisge, 
1(1  thereibre  there  could  be  no  diaoourae  of  it. 
You  are  aare  you  heaid  the  name  of  Laeaa 
AUtioned  ?— Yea,  i  did  by  my  hnd. 
You  meAtiaiMd  your  having  gone  to  take  a 
>U8e  upon  the  Ouay  ?-«Ye8y  when  we  went 
om  Mr.  Cavenagh^. 

And  you  gaveapislela  in  eameatf-^Yes, 
bicfa  kbegottlewoman  returned. 
You  say  thb  woman  ncier  aaw  your  lady 
*at  yon  know  of  ?-*No. 
Might  not  aha  have  aeeo  her  without  your 
>ur  knowledge,  in  the  houaa  of  Mr.  King  Y-^ 
o,  never  that  I  know  of;  she  might  have 
me  there  when  I  was  out  of  the  way. 
Waa  there  any  convefsation  vrith  lady  Al- 
am  and  you,  about  the  returning  of  that  pis- 
U  p^Not  that  I  know  ef. 
Did  she  ever  tell  you  that  ahe  had  seen  the 
nman  ?  -She  sever  did  ;  and  I  believe  if  she 
fcd,  she  would  haee  told  me  of  it 

that  that  pMtole 
I  made  it  no 


Did  you  ever  tall  any  body  \ 
as  rmuraed  f— I  apeke  of  it  $ 


Did  you  ever  hear  of  that  pistole  being  re- 
rued  P-^ne  H'MuUen  went  and  received 
and  no4  1. 

And  wtai  «d  M^MuHfu  ffive  it  te?-~He 
ive  it  either  to  me  or  my  lailk. 
Did  M^MuMen  go  with  you  both  times  t<>  the 
Igittgayou teak ontbeClaay  ?  Did  nbtyen 
y,  you  went  and  told  the  woman  that  the 
ctorsaid  theair  of  the  Quay  waa  not  fit  for 
y  lady  ?— Really  I  do  not  know  whether  I 
mtwith  M«]IMlenorno;  I  de  net  believe  I 
m  with  him. 

Waa  it  yon  that  osade  the  excuse  te  the  wo- 
IB  ?— ladaed  i  4o  net  know  whether  I  did  or 
y  I  believe  it  waa  he  that  went. 
Where  did  Mr.  Anoestey,  now  lord  Aog1ewa» 
e  inl715?--Oppositethe  Caalam-house  f 
ink  ;  it  wm  so  llmt  1  oeuM  aee  the  fire- 
irke. 

How   far  waa  that  ledg^'ng  fren  Bssex-' 
idg«  r^Indesd  I  eannol  tdl  how  far. 
D«  yen  know  ^whoae  house  it  waa  in  P^-Ne 
lee4£ 

Did  you  know  the  house  wheresir  Alexauder 
tirwea  and  Mr.  Hmy  lived  f— I  denothflow 
leve  noy  ef  them  Kved. 
What  Wd  of  an  apartment  waa^theM^  Ihr 
!d  and  la^fy  Altham  to  be  entertained  in  f— - 
mra  waf'n  dining-foom  and  a  bed-chamlery 
Bioppe^ipaam'tfie" 


Did  not  yea  go  ever  £asiz-4Nidga  to  g5 
to  these  lodgings  r-^We  did. 

Did  yon  turn  on  th^  right  hand  erthekfl  N-* 
On  my  right  hattd. 

How  far  did  yen  drive  on  th«  Quay ?-^I  Wiht 
in  a  chair. 

Row  ikr  did  you  go  then  P-*^I  cannot  teN. 

Waa  it  up  one  or  two  pair  of  stairs  ?-^Une 
pair. 

Waa  that  Mr.  Aanesley's  lodging  f^It  wa*.. 

Was  it  a  very  handaome  apartment  f--.ln- 
deed  I  cannot  teU. 

You  mentioned  in  your  going  to  Wexford  a 
sister  of  Mrs.  GiffardP— Yes. 

Did  she  ridebebhid  any  bodyP^-^No,  she 
rode  aingle. 

What  waa  her  name  P— I  cannot  tell. 

Was  she  a  maiden,  or  a  married  woman  P-^ 
She  was  unmarried. 

Waa  she  part  of  lady  Altham's  compnny  f 
--Ae  waa  when  she  came  there. 

DM  ahe  lodge  with  lady  Akbam  P---Yes. 

At  whose  bouse  did  lady  Altham  live  P— At 
captain  Sweeny's. 

Did  my  bdv  go  there  to  visit  Mrs.  SweenyP 
-«-1  cannot  toll  wiiether  she  did  omo. 

Was  it  not  to  hear  the  trial  of  the  Preten- 
dor's  menP-— I  eanaet  tell,  for  1  did  not  know 
of  any  partienlar  trial. 

Waa  there  any  particuhn'  trial  expected  P-«» 
My  knd  and  lady  nught  know  it,  but  I  M 
not  know  H. 

What  elothea  did  my  lady  wear  at  Wexfbrd  t 
-—Indeed  I  cannot  teffl  yeu  what  clothes. 

Had  net  my  Hidy  a  silver  silk  P^No,  not 
then ;  she  did  not  wear  it  at  Wexford,  because 
she  was  in  mourning  for  the  queen. 

Pray,  what  servants  attended  my  lord  at 
that  umeP—- 1  cannot  tell  what  servants,  bnf 
hb  own  servant  Antbonr  Dyer  was  ill. 

But  yeu  are  surv  Rolph  went  thereP — Yes« 

What  colour  waa  the  horse  be  rode  P — In- 
deed I  eammt  tell,  nor  #hat  coloured  horse  t 


myself. 

DM  Rolph  ledjifein  the  same  hmise  with  mf 
hwd  P — No,  he  did  not. 

Did  he  come  to  my  lord  at  Mrs.  Sweeny  Igf 
—I  cannot  tell,  for  ror  lord  was  a  justice  ct 
peace,  and  Rolph  had  aome  infn-matiooa  to 
deliver. 

DM  he  attend  hhn  aa  a  aervantP— 1  do  not! 
know  but  he  might,  for  my  lord  never  dressed* 
in  my  lady's  room,  and  I  cannot  tell  who 
attended  him. 

Was  it  tfaedby  aftes  you- came  dtown  that 
you  mentioned  Juggy  lAndy's  being  with 
chiM'P^Tbe  faljr  ikSmt.  It  vraa  saSl  thai 
night  that  it  wntM  wcer'a  errvant's,  and  thtf 
next  day  that  it  wmy  lord^s,  or  bis  brother's. 


or  the  dbg-hoy's,  oraonw  else  of  the  servants.. 

How  long  did'thft  woukan  contione  in  tSis 
ho«M  affefP-^I  eannottell. 

And  pray,  Madam»  could  your  i^|;hteooir 
spirit  bear  that  this  woman  sbonM  Ay  siHpbg; 
inthe houseP-^Ittdeed f  did  not  conctm  9i/- 
self  absut  her. 

Do  yeu  kn«ir  the  Hndly  Bhesiiiq^iir— 1  iff 
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vol  know  lady  KeniiigtOD  ;  what  lady  Bks- 
nngton  do  yoa  meaD  r  There  waa  one  capt. 
B^le,  I  bafeseen  hia  lady. 

She  18  the  ladv  I  mean ;  did  yoa  ever  aee 
her  yisit  lady  Althamf— I  am  anra  I  have 
never  seen  her. 

Do  you  remember  one  Blrs.  Piggot  ?— Yea. 

Did  she  visit  lady  AUbam  P^Yes,  she  did. 

Was  there  an  intimacy  in  the  family  ?— She 
iriaited  us  more  in  Ross  tiian  at  Donmaine. 

Did  she  visit  my  buly  at  Duomaine  fire- 
qnently  ?--She  did,  but  not  ofleo. 

Where  did  yon  dine  the  day  of  PaUiaer's 
affair  ? — No  where. 

Did  you*0et  any  thing  to  eat  when  you 
came  intp  Ross? — I  know  we  had  some  tea 
.  there,  I  cannot  tell  whether  we  had  any  thing 
eke. 

Did  yon  eat  nothing  else  thai  day  ? — I  cannot 
tell,  for  there  were  none  hot  the  aervania  there. 

Did  not  crowds  gather  about  to  aee  my  lady 
come  into  Rosa? — ^Thera  was  a  crowd  of 
people,  but  it  waa  so  dark,  I  could  not  aee  who 
they  were. 

Was  it  dark  when  you  left  Dnnmaiae  f-^It 
was  duskish  when  we  left]  DunmainOy  bnlit 
was  dark  when  we  dune  into  Rosa. 

What  happened  upon  the  qnarrd  between 
my  lady  and  captain  Annesley,  did  he  leave 
the  house  upon  it  ?— Not  immediataly,  but  he 
never  came  up  to  dine  with  my  lady  after. 

Did  they  never  come  into  company  at  Don- 
maine after  P— They  never  did ;  my  My  aent 
for  him  the  next  day  to  come  up  to  dinner,  but 
he  would  not;  she  then  sent  to  know  if  he 
would  have  aomething  aent  down,  and  he 
would  not. 

Did  he  ever  come  to  dinner  after  at  Don- 
maine ?— Not  up  stairs  into  the  parlour. 

Did  he  ever  come  to  Dnnmaine  after  he  left 
it  while  my  lady  was  there  P— He  never  did. 

When  was  it  they  first  met  after  this  quar- 
kI  2^When  we  came  to  Dublin  afterwards ; 
when  we  came,  my  lady  took  a  chair  to  Mrs. 
Yioe's,  and  she  met  Mr.  Annesley  in  Rnorr 
■treet :  he  said,  Your  servant,  my  lady  ;  your 
ladyship  is  welcome  to  town ;  and  atler  that 
he  came  to  Mrs.  Vice's. 

Do  yon  recollect  what  month  that  was  in  P— - 
It  was  violent  hot  weather,  I  believe  in  July, 
%  it  could  not  be  a  month  before  the  queen 
died.  ^ 

Do  you  know  one  BIr.  HoaseyP—I  do 
know  him. 

Didyoo  see  him  al  yoor  hoose in  London  ? 

Did  yoo  ever  disoonrae  with  bun  retotin^to 
this  affah*  P— Yes  ;  and  toltju^im  aeverai  timea 
that  my  lady  had  not  a  cl^Ut 

What  Mr.  Husaey  is  thiaP— I  know  nothing 
bot  that  he  was  an  acquamtance  of  an  ac- 
qoaintanee  of  mine  that  brought  him  to  my 

uasey  that  the  plain* 
and  that  Tooknew 
^     .         «  .  —  *«>y  Wy  r-*No.  by 

the  futna  of  ny  oath,  I  never  did. 


DidtfUlXoa  tell  BIr.  Hu 
^yihjgmAy  wronged,  i 
more  dfthat  affair  than  a 


Did  aotyoo  see  Mr.  Hoasry  at  yovr  I 

ben  the  report  was  thai  this  Mr.  An 
waa  on  board  the  fleet  with  admiral  ¥e 
Indeed  I  do  not  know  what  time. 

Pray  recolleel  yooraelf.  1  ask  yon,  waa 
not  this  immediately  after  that  Mr.  Afmmfej 
was  on  board  Yenon^a  fleetP— I  do  not  know 
what  time. 

Wasita  month  after yoo  heard  theicpoit? 
— I4I0  not  know  indeed. 

When  was  it  you  first  heard  tha*  ivpert? 
~The  first  time  1  heard  of  it,  I  bdieve,  wiB 
be  three  yeara  next  Janoary. 

Who  firal  infbimed  yoo  of  it  f — Tke  docfcesi 
of  Buddngham  aent  her  wooaan  far  aae ;  I 
could. not  think  what  ahe  eonldwmiil,  and  1 
said  nothing  to  her  woman,  bot  went  wilii  her, 
and  when  1  came,  and  went  op  atahs,  and  aai 
down,  her  woman  waa  the  firrt  thai  aald  nae  ef 
it 

Waa  it  not  immediatdy  after  tibal,  that  Mr. 
John  Hossey  oamo  to  yoor  lodgiogaP-^I  can- 
not tell  what  time  ha  eame. 

la  it  three  years  ago  auee  he  cane  to 
jwk  P— I  believe  it  ia  "three  yeara  aad  oao 
cannot  tell  what  time. 

Was  it  not  two  yeara  agoP— I  have  seea 
aeverai  timea  within  these  two  yoara  ;  he 
had  the  diacooBK  aboot  this  phuotiir 


Waa  it  two  yeara  sinee  yoo  law  him  laaC?~- 
Yea,  it  will  betwoyear^— 

Was  it  befiwe^tbe  dochem  of 
sent  for  yoo  P— No,  I  knew  nelhing  of  it  dll  the 
dochesBsentfiirme.  ««  -^ 

What  atate  of  health  was  lady  Althaea  in 
when  she  came  to  Dublin  ftom  RooaP— 45be 


Was  not  shetfoobled  with  a  dead  oaky  ?— I 
cannot  call  it  a  dead  palsy.  .  •  • 

Did  not  that  disorder  deprive  Aar  of  her 
limbs  P— She  lost  her  Kmba  by  that  diaevder,  il 
came  by  degrees ;  hot  when  she  oaaae  Irm 
Ross,  she  ooold  go  aboot  with  holding  by  the 
hand. 

When  she  went  to  Londooi  what  stale  wm 
she  in  ?— She  had  lost  the  use  of  her  Kmbo  ; 
she  could  not  stand ;  when  I  first  went  toLea- 
doD,  with  one  hand  I  could  lead  her  aboot  tho 
room,  and  then  with  both  haoda,  and  Ihcs  not 
at  all ;  1  was  forced  to  put  her  m  a  ehair  asMi 
wheel  her  about. 

How  did  she  come  by  that  &order?— Is- 
deed  1  cannot  tell. 

Did  not  that  disorder  come  on  her  after  thera 
was  a  report  that  she  had  a  child  P— A  ^id ! 
The  disorder  began  at  Roes, 

Was  there  any  jeport,  that  yoo  know,  of  my 
lady's  bdng  witn  child  P— Yes  there  waa  a  re- 
port before  I  lived  with  her ;  I  heard  of  aach  n 


aa  there  any  auch  r^ort  after  yao  eaai^ 
to  live  with  her  P— No,  I  do  not  know,  flir,  that 
there  waa  at  any  time  after  I  cameto  iivo  with 
her.  I 

Waa  not  ahe  bed-ridden  of  thia  ( 
finra  ber  death  f«-No^she  1 


»] 
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Fat  not  the  impaiied  in  ller  tentetf-^Noy 
never  wtt;  she  wat  well  in  her  chair  the 
It  before  her  deaths  and  she  took  a  fit,  and 
pat  her  to  bed,  and  she  died  the  next  night, 
till  that  time  she  had  her  aenaea  as  peroct 
ray  body  in  the  court,  and  could  manage 
ler  affaira,  for  I  never  kept  any  accoant  tor 

l^at  not  that  100^  a  year  left  her  by  the 
e  to  cease  upon  the  death  of  my  lord  Al- 
ii ?— Yes,  it  was. 

low  was  she  supported  then  to  her  death  ? 
kcause  my  lady  duchess  gave  her  100/.  a 
r,  for  the  mterett  of  the  1,S00(.  after  the 
e's  death. 

(^here  have  vou  lived  ainoe  the  death  of 
^  Altham  ?— In  the  house  I  now  \ine  in. 
^hat  boaineasdo  you  follow  P— I  take  in 
n-work,  and  I  have  some  money  at  mterest 
Lre  not  you  a  washer-woman  ?— No,  I  am 

VhsX  time  did  the  duke  of  Buckingham  die  ? 
do  not  know,  he  was  dead  before  my  lady 
I  went  to  England,  he  was  dead  before  we 
Ross. 

Vhat  is  your  present  way  of  livingP— I  have 
interest  of  some  money  left  me,  and  1  take 
lain -work,  and  clear-starching;  my  dangh- 
and  1  live  together,  and  we  have  the  interest 
bout  700/.  between  us,  but  the  greater  part 
tit  my  daughter's. 

It  being  about  eight  o'clock  at  night,  the 
irt  by  the  like  consent  as  usual,  signed  by 
parties  and  read  in  open  court,  adjourned 
be  next  morning  at  ten  of  the  clock.] 

Saturday^  November  19, 1743. 

lie  Court  bdng  met  at  ten  o'clock  in  the 
niog,  according  to  adjournment,  the  jury 
e  called,  and  answered  to  their  names,  and 
a  the  counsel  for  the  defendant  proceeded  to 
mine  their  witnesses  as  follows. 

.  Robert  King,  one  of  the  Aldermen  of  the 
City  of  Dublin,  sworn. 

•ays,  be  knew  tlie  late  lady  AUham ;  that 
came  to  lodge  at  deponent's  house  in  June 
i3 ;  that  she  had  a  woman  and  a  footmaif 
itteod  her,  and  that  one  Mrs.  Heath  was 
woman ;  says,  she  lodged  and  dieted  with 
onent;  says,  he  never  heard  her  say  she 
1  a  son  ;  that  she  was  almost  every  day  at 
onent's  table,  and  deponent  frequently 
rd  ber  lament  her  misfortunes,  but  never 
rd  her  talk  of  a  son.  Being  asked  if  it  was 
uted  that  ahe  had  a  son  u>Ay>»  he  cannot 
,  if  it  was  reputed  that  she  had  a  aon,  but 
eves  that  it  she  had  had  one  she  would 
e  mentioned  it;  and  aa  deponent  never 
trd  her  talk  of  her  having  one,  is  induced 
lelieve  she  never  had.  Says,  Mrs.  Heath 
laved  very  well  while  in  deponent's  house ; 
t  she  eat  at  the  same  table  with  my  lady, 
1  lay  in  the  same  bed ;  and  believes  sbe  was 
iicreet,  honest  woman.    Being  asked  if  my 
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and  If  the  seemed 


kdv  wat  a  sickly 

to  be  impaired  m  her  underttanding ;  says« 
she  had  a  paralytic  disorder,  but  that  It  did 
not  affect  ber  understanding.  Bemg  asked  if 
he  ever  saw  a  child  visit  her  while  at  hit  houae  ; 
tays,  he  never  did,  nor  did  he  tee  any  body- 
visit  her  but  one  Mrs.  Mears. 

[The  counsel  for  the  defendant  havmg  aakeil 
those  for  the  plamtiff,  whether  they  would 
cross-examine  Mr.  Alderman  King;  Mr.  Har* 
ward  answered.  That  if  they  were  as  well  ac< 
quainted  wit|i  all  the^efeneanfs  witnesses  at 
they  were  with  Mr.  Alderman,  th^  ahould 
not  cross-examine  anv  of  them.  The  Lord 
Chief  Baron  observed,  that  the  counsel  on 
both  sides  were  very,  polite  gentlemen  this 
morning,  and  wished  thit  understanding  might 
continne.] 

EUxabetk  Dofle^  otherwise  MMy^  sworn  to 
the  Voue  Dwe,  and  then  in  chief. 

Sayt,  her  maiden  name  wat  Doyle,  but  it 
nowMolloy;  say  s,  the  knows  Dunmaue  very 
well ;  that  she  was  hired  in  Dublin  as  a  ser- 
vant to  my  lord  and  lady,  tnd  lived  with  them 
there  about  thirty  years  ago,  to  the  best  of  ber 
knowledge ;  that  my  lady  came  to  Dunmaiue 
on  the  Christmas- eve,  in  1713,  and  deponent 
wasthere  the  night  before ;  says,  sbe  continued 
in  the  service  about  a  year,  and  was  laundry- 
maid  ;  that  she  married  out  of  the  family,  and 
lived  elef  en  years  at  Dnnmaine  after  my  lord 
and  lady  left  it;  says,  that  my  lord  came  to 
deponent's  cabbin  one  day  (after  she  had  left 
the  service)  as  he  was  huntmg,  and  asked 
deponent  if  she  would  dry-nurse  Juggj 
Landv's  child ;  that  she  told  my  ford  she 
would  dry-nurse  a  child  for  his  lordship,  but 
not  for  Juggy  Landy ;  says,  that  this  ditooorse 
was  after  my  ladv  came  to  Dunmame ;  says, 
she  saw  the  child  when  he  waa  about  a  year 
old;  that  Joggjr  Landy  was  with  child  when 
deponent  waa  in  the  service,  and  ahe  wat 
'brought  to-bed  about  May,  after  deponent 
came ;  says,  my  lady  lived  at  Dunmame  aboot 
three  years,  till  she  and  my  lord  parted ;  thai 
thia  was  a  good  while  after  deponent  M  tho 
service ;  says,  deponent  was  to  have  taken  tho 
child  into  her  own  house,  to  dry-nurse  it. 
Being  asked  how  old  the  child  waa  when  my 
lord  applied  to  deponent ;  says,  she  cannot  teu. 
Being  asked  what  sbe  means  by  dry-nursing; 
says,  she  means  to  take  care  of  a  cnUd  after  it 
come$  borne  firom  the  nnrae;  that  sometimes  a 
chjy  of  six  years  old  is  dry-nursed.  Being 
vtm  if  she  ever  knew  of  my  lady's  being 
delivered  of  a  child,  whHe  she  was  in  the  ser- 
vice; says,  sbe  never  knew  nor  ever  heard 
it ;  that  if  my  lady  had  had  a  child,  ahe  woold 
not  have  concealed  it,  for  that  she  would  have 
been  prood  of  it,  for  deponent  hat  heard  h«r 
say,  she  wished  to  have  a  son  or  dangfater. 
Being  asked  if  she  remembers  any  christening 
at  Dunmaiue  house,  or  any  rgoicings  on  that 
occasion  while  sbe  wat  there ;  taya,  she  doet 
not   remembtr    any  ohritltningy  nor  evsr 
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•f  ttiy  f^cingi  there  m  any  raeh 

[Gro98-ezemiiiei}.] 

BeiDg  asked  if  shie  is  rare  sbe  heard  lady 
JUtham  aav  ahe  would  be  preud  of  haTiD^,  or 
wished  to  have  a  child;  says,  she  Beter  did  hear 
her  say  so,  bat  knows  she  would  haTe  beeo 
proiid^of  baf  iDg  a  child.  Bein^  asked  if  she 
tfwr  heard  lady  Allbam  say,  she  had  a  child  ; 
aayi,  she  nerer  did.  Bekig:  asked  when  it  was 
iMy  lord  appKed  to  her  to  dry-nurse  the  chiW ; 
flays,  she  eaniiot  tell,  bat  says  she  has  dry- 
norsed  children  at  ten  years  ofd.  Beinff  asked 
if  she  knows  Mr.  Jans,  and  Mr.  Keily  ; 
says,  she  knows  Mr.  Jans,  but  not  Mr.  Reily. 
Being*  asked  if  she  knows  onb  David  Howlet ; 
says,  she  does  not*  Being  asked  if  she  never 
had  any  disoourw  with  any  one  about  my  ladv's 
having  a  child,  and  that  if  she  did  not  toy  that 
nay  lady  ha4  a  child  ;  says,  she  does  not  know 
of  any  such  discourse,  or  that  she  ever  said  my 
lady  had  a  chil4.  Bong  asked  if  she  ever 
saw  lady  AUham  ato  she  left  Dunmalne ; 
says,  she  saw  her  at  Buss  and  iii  Dublin. 
Being  asked  if  she  was  never  married  before 
ahe  married  MoUoy ;  savs,  she  was  mairted  to 
ojDie  Bym.  fieiog  asked  how  lony  it  was  afler 
her  marriage  that  my  lord  applied  to  her  to 
dry-norse  the  child ;  says«  sue  cannot  tell: 
says,  my  lord  was  on  horse- back  when  he 
spoke  to  her ;  sa^s,  she  has  forgot  the  servasta' 
names  that  lived  in  the  jfamiiy  when  she  was 
there;  says,  her  husband  was.  a  fiirmer  and 
jomer,  and  paid  15  or  16  pounds  a  yean  rent. 

Martin  Neife  jiwom. 

Says,,  be  knew  my  lord  and:  lady  Althaii)^ 
▼flsywell,  and  knows  Danmatne  in  the  county ' 
oC  Wexibrd  very  well',  that  he  lived*  there  a 
yeae  before  my  lady  came ;  tl^at  he  wae  smith 
and  fiiiTicff  to  my  lord,  andhebougiit  tools  fbr 
deponent,  and  built  bim.a^  forge.  Says^  he  eat 
and'  drank  in  the  honee,  and  slept  up^stairs, 
andilisedllieBe  all  my  lady's  time,  but  wasaiok 
thme  months^  and  waathen  at  Boss,  and  in 
Xhomasttovn.  Being  asked  wha^  time  of 
the  year  he  was  iidc ;  savs,  he  cannot  tell, 
tliafehe  is  ao>  schohu*,  and  could 'not  keep  an 
aGOOunl  of  it;  says,  my  lady  was  near  a  year 
ini  the<  house  befbre  he  (ell  sick.  Being*  asked 
if  he  remamhen  the  day  my  hidy  Altbam  de> 
parted  from  Dunmune ;  says,  he  dees,  fortftat 
he  went  with  her  to  Boss.  Being  asked  how 
longit  was  afterhis  sickness  that  my  lady  Al- 
tham  went  to.  Rose;  savs,  he  cannot  tgl. 
Being  askedf whnti  time  of  the^year  it  vraui4fti» 
came  homotaAsr  hiesidEness ;  believes  it  was 
about  NtbebeginniB|g  of  winter,  bot.b^foremy 
lady>  went  away.  Being,  asked  how  long  my 
lad|i>cantiniiedfat  Donniaine;  says,  my  lady 
came  to  Dnnosaine  aiday  or  two  before  Christ- 
ma»-da|%  imd)  staid  there  till  abou^  Ghristmefl 
three  yeaes.  aiber,  and  to  the  Candlemas  ibi- 
lowingk  Beings  askeduf  he  did  ever  see*  a 
child!  at  thjfr  hause  off  Donmaine';  says^  he 
ncwoKiJBwa  <ihild:tfaei<e^  bnt  a  bastard  ton  of 
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Jean  Landy'k,  #ho  wee 
ahoul  two  monthe  after 
pertcdy  and  that  he  saw 
three  ycacs  sAtr  the 
httie  time  after  my  faidy  vvent  arway. 
was  taken  into  the  honae.    Bemg  t 
were  the  servants  there  in  hie  thsm;  anys,  Hr. 
Taylor  was  the  head  man,  Anthony  Dyer  ai- 
tended  wy  bird,  and  was  gentlsinn  to  him 
when  deponent  came  to  the  hovee.     Drwf 
asked  who  was  my  lord's  gmtleniaB  at  tkNe 
time  of  taking  the  ehild  mto  the  hoose;  s^ra, 
there  was  one  Kennedy,  who  alao  ataeoded  ca 
my  lord;  bat  deponeot  was  net  positive  whe- 
ther Kennedy  or  Dyer  was  then  mjL  hait4% 
gentlcnan,  but  one  of  Ibem  was  gentleman  ts 
him  at  that  time.    Being  asked  wh»  wna  gen- 
tleman after  Dyer  to  my  lord ;  esyn,  he  be- 
lieved Kennedy  was.    Bemg  asked  if  iMever 
saw  Joan  Landy,  when  she  was  with  cbiM;  says, 
he  did,  andisaw  her  child  twenty  tinoca  io  her 
arms,  when  she  used  to  come  atioal  the  hofse 
of  DunmMoe,  and  especially  when   my  lord 
was  abroad,  she  used  to  come ;  for  she  nsed  to 
ask.  Is  ray  lord  abroad?    He  often  saw  her 
come  i»  the  back  part  of  the  hoone,  where  kis 
forge  was,  to  get  something  to  eat  and  drink, 
and  ahe  received  meat  and  drink  Imn  the 
bntler,  called  Thomas  Ralph.    Beings  nsked 
if  she  ever  nursed  a  ohiM ;  says,  she  nerer 
nursed  a  child  except  her  own,  while  the  de-' 
poneot  was  in  the  country.    Beinw  aafced  who 
attended  the  child  when  it  was  mafi^bt  into 
the  house  ;  s^s,  the  dairy- woman  who  was 
called  Black  &ate,  and  the  child  was  afler- 
wards  brought  to  Kinnay,  in  the  coonty  of 
Kildare,  when  my  lord  went  to  live  there,  and 
the  deponent  saw  him  there  with  ray  lord,  and 
it  was  the  same,  child  that  was  at  Dimnnine. 
that  the  deponent  saw  at  Kinnay.  Being  asked 
if  he  ever  saw  .that  same  child  in  Dobtiii  ^  say% 
he  did,  that  he  saw  that  &ame  child  at  Coilesa 
Green,  playing  among  the  lioys ;  moat  of  the 
boys  were  shoe-boys ;  that  he  was  neither  well 
clad,  nor  had  shoes  on,  and  deponent  heUered 
my  lord  lived  at  that  time  in  Proper-lane. 
Bemg  asked  whether  it  was  the  same  boy  he 
saw  in  Kinnay,  that  he  saw  in  College  Green ; 
says,  it .  was  the  same  boy.    Being  uked  whe- 
ther ho'  saw  the  same  boy  at  Carriekdnff ; 
says,  he  does  not  know  CarriekdniT.    Being 
asked  how  old  the  boy  was  when  he  saw  bim 
at  Kinnay ;  says,  between  four  and  five  years 
to  the  best  of  his  knowledge.    Says,  he  oercr 
saw  the  boy  since  he  saw  him  at  College 
Gieen ;  that  he  does  not  think-  he  oooM  know 
him  now*    Says,  he  believes  my  lord  staid  at 
Donmaine  two  years.    Being  asked    whose 
child  wss  the  boy  repnted  to  be  at  Kinnay ; 
says,  be  was  then  repnted,  by  everr  one  of 
the  servants,  a  bastard  son  of  Joan  Landy's, 
and  whenever  he  did  amiss  my  lord  wedd 
hlive  bim  whinped  ;  and  deponent  heard  my 
lord  once  say.  Damn  the  bastard,  he  will  never 
be  eood,  beoiuse  he  had  Joggv  Ismdy^  Idood 
in  him ;  says,  my  lord  whipped  the  hoy  sevenl 
timesi  and  used  to  say  the  same  ilung,  and 
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ill  bim  a  iMStard ;  and  itfy  lord  dctirad  the 
)|^  to  be  lei  al  the  mother,  if  the  called  at 
ioaay.  Being  asked  bow  was  Joan  Landy 
oplo^^ed  when  she  was  in  the  serrioe ;  says, 
le  was  kttcheo-maid  under  Forster  (the  cook), 
id  she  lefl  the  bouse  because  she  was  with 
lild.  Being  asked  if  he  erer  heard  of  any 
lild  being  christened  in  Dnnmaine  house 
bile  my  lady  was  there ;  says,  he  never 
d.  Being  asked  who  was  my  lady's  woman  $ 
ys,  one  Mrs.  Heath,  and  nobody  (as  depo> 
*at  knows)  attended  my  lady  but  she,  and  he 
u  at  DuQiiiaine  when  my  lady  eame  there, 
id  before  it;  but  can't  te|l  wboxcame  with 
>r  ladyship  to  Dnnmaine.  Being  asked  if 
i  was  m  the  house  the  day  of  the  separation 
my  lord  and  lady  ;  says,  he  was  there  at 
at  time ;  that  it  was  on  a  Sunday.  Being 
ked  if  he  could  tell  the  occasion  ot  it ;  says, 
y  lord  called  him,  and  all  the  men  servants 
the  house  up ;  that  my  lord  appointed  to 
ne  at  one  Bonnet's,  but  be  did  not  leave  the 
nd  of  the  town  before  be  rHumed ;  that  the 
iponeot  met  his  lordship  going  up  stairs  with 
drawn  sword  in  his  hand,  and  asked  him 
here  be  was  going  ;  and  my  lord  ordered  the 
*ponent  to  go  alonff  with  bim,  and  presently 
e  deponent  heard  the  hue  and  cry  in  the 
om  ;  and  afterwards  the  deponent  went  with 
y  lady  to  Ross  at  night-fall ;  my  lady  de- 
'ed  it  might  be  late  going  into  Ross ;  says, 
at  nobody  was  with  her,  but  Mrs.  Heath  ; 
at  the  deponent  was  by  when  my  lady  went 
to  a  chair,  and  it  was  a  four-wlieeled  chair, 
the  best  of  his  remembrance.  Being  asked 
there  was  any  child  brought  to  my  lady  to 
e  chair  to  take  leave  of,  as  she  was  going 
ray  ;  says,  there  was  no  child  brought  to  her 
take  leave  of,  and  the  deponent  saw  never  a 
lid  there ;  the  child  called  Jemmy  Ijandy 
is  with  his  nurse  that  day.  Being  asked 
10  was  his  nurse;  says,  Juffgy  Landy  his 
)tber  was.  And  being  asked  why  he  called 
r  his  nurse ;  says,  because  he  saw  her  nurse 
XI,  and  if  he  did  not  call  it  right  it  was  bo- 
use he  was  no  scholar.  Being  asked  what 
ilcl  was  brought  to  Dunmaine  house ;  says, 
ggy  Landv's  bastard  by  lord  Altham  was, 
Kigbt  to  the  house.  Being  asked  if  he 
ew  Joan  Laffan ;  says,  hedid :  she  was  in 
i  house  before  my  lord  and  lady  parted,  and 
s  in  the  house  atler ;  she  was  there  in  the 
tion  of  a  laundry >  maid  or  chamber*maid. 
in^  asked  who«  visited  my  lady  at  Dun* 
line ;  says,  capt.  Giffard  and  his  lady,  cant. 
Sard's  brother  and  his  lady,  and  one  Mr. 
mes,  who  used  to  come  there  offcen,  and 
nt  with  my  lord  ;  says,  he  believes  bis  name 
H  William  £lmes.  Being  tsked  did  he  ever 
ow  Joan  Laffan  attend  any  child  there ; 
r9f  he  never  knew  her  to  attend  any  child  at 
ininaine ;  he  knew  the  child  osea  to  sleep 
;h  black  Kate,  while  Joan  Laffan  was  in 
i  bouse. 

[Cross-examined.] 

^eiog  asked  if  he  lived  with  my  lord  all 
VQh.  XVII. 


the  time  h«  was  at  Kinnay ;  says,  he  did  not 
live  with  my  lord  at  Kinnay  all  the  time  ho  . 
was  there ;  he  staid  there  for  some  little  time, 
from  tlience  he  went  to  live  at  Kildare.  Being 
asked  how  long  be  lived  in  Kiklare ;  says,  bo 
could  not  exactly  tell,  but  l)e]ieves  he  lived  • 
there  20  or  21  years.  Says,  he  removed  with  ' 
my  lord  to  Kinnay  ;  they  were  a  year  at  Bsl- 
lysax  before  they  went  to  Kinnay ;  my  lord 
went  to  Doblin  afler  the  separation,  ano  can't 
tell  how  lonff  after  he  came  thither ;  but  ho 
went  after  to  Dunmaine.  Being  asked  when 
was  the  child  taken  into  the  house  ;  says,  h^ 
was  taken  into  the  house  of  Dnnmaine  Wore  . 
my  lord  le^  the  country,  that  the  child  was 
very  ill  dresMd  then,  tliat  his  clothes  were  not 
worth  six-pcnoe ;  he  thinks  they  were  soma 
old  things  that  were  made  into  t^tothea  lor 
him ;  believes  it  was  silk,  but  can't  tell  the 
colour  of  it.  Beinff  asked  bow  long  was  my 
lord  in  Kinnay  after  deponent  parted  with 
him ;  says,  he  believes  about  a  year,  but  that  • 
he  never  saw  his  lordship  after  deponent  left 
him  at  Kinnay,  but  in  Dublin.  Being  asked 
how  old  was  the  child  in  Kinnay,  when  he 
left  it ;  says,  about  five  years  old,  rather  over 
than  under.  The  child  was  in  the  beginning 
but  badly  dressed,  and  in  very  indifiereot 
clothes,  while  deponent  was  in  Kinnay ;  but 
my  kMrd  after  bespoke  clothes  for  him.  He  bad 
a  habit  and  a  little  petticoat,  and  he  went  to 
school  toone  Johny  Mabony's,  who  kept  school 
near  the  Curragh  of  Kildare.  BeingasIM  what . 
colour  the  habit  was  of ;  says,  he  believes  it  was  • 
made  of  a  slate-coloured  frize.  The  clothes  the 
child  had  at  Dunmaine  were  mads  of  an-  oM 
night-gown;  and  the  first  clothes  he  had 
at  Kinnay  were  worse  than  the  first  clothes  he 
had  at  Dunmaine.  Being  askedif  he  saw  bim 
in  his  first  coat  and  breeches ;  says,  he-saw  him 
dressed  in  the  first  coat  and  breeches  at  Dun* 
maine,  and  that  they  were  red,  and  the  servants  • 
used  to  wy  Jemmy  would  foul  hts  breeches* ' 
being  the  mst  time.  Being  asked  if  he  heard  » 
my  lord  ffive  directions  to  have  hitn  whipbed ; 
says,  he  beard  my  lord  give  directions  to  have  . 
him  whipped,  and  that  he  was  whipped  when 
he  wore  the  slate-coloured  clothes;  and  the 
deponent  heard  my  lord  say  he  would  break 
any  servant's  head  that  would  let  Joan  Landy 
see  the  child :  my  lord  spoke  to  Rice,  who  was 
coachman,  to  whip  the  boy,  and  said  he  wouM 
never  be  good,  he  had  so  much  of  the  blood  of. 
Juggy  Landy  in  him,  and  deponent  understood 
he  was  Jngs^y's  son ;  for  my  tord  used  the 
words  his  mother,  Juggy  Laody.  Being  asked 
hoiapold  the  boy  then  was;  says,  about  five 
yOars  old  ;  says,  that  he  never  saw  my  lord 
fond  of  the  boy ;  that  he  was  used  to  see  the 
boy  rnnninflf  in  and  out;  that  he  frequently  > 
saw  my  lord  at  dinner  and  supper,  but  did  not 
attend  at  Ubie,  being  on\y  my  lord's  smith; 
but  that  be  was  as  ftee  with  my  lord  as  aoj 
servant  could  be  with  his  master;  that  be-never 
saw  a  child  at  my  lord's  table:  that  he  wa« 
used  lo  see  my  lord  as  deponent  went  throegh 
the  passage  opon  Kvoral  occasioBS|  and  often 
4P 
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WMit  into  Ae  parkmr  to  see  him,  and  to  get 
money  to  buy  iron,  and  bad  access  to  him  at 
apy  time.  Being  asked  if  Anthony  Pyer 
lired  with  my  lord  at  Ballysax ;  says,  be  did 
not ;  savs,  be  knows  Mr.  Lawrence  Misset, 
bnt,  to  the  bestof  bis  remembrance,  never  saw 
him  at  Kinnay ;  that  he  bad  no  knowledge  of 
him  whilst  he  lived  at  Kinnay,  but  it  was  pos- 
sible be  might  have  been  Uiere  without  depo- 
nent's knowing  it;  says,  he  does  not  know 
that  Mt.  Misset  hunted  wilb  my  lord.  Being 
asked  bow  old  the  boy  was  when  he  saw  him 
at  College-green ;  says,  about  seven  or  eight 
years  old,  and  that  deponent  lived  about  two 
years  at  Kildare  before  be  saw  him  in  Dublin, 
being  asked  if  be  could  know  him  then ;  says, 
be  sheold  then  have  known  him  among  five 
thousand :  he  knew  he  had  white  hair.  Being 
asked  if  he  knew  John  Fitzgerald ;  says,  he 
kn^vstwoofthat  name.  Bang  asked  if  he 
had  any  discourse  with  any  John  Fitzgerald 
•bout  the  plaintiff  or  defendant,  or  that  he  was 
to  get  any  ck>thes  from  Mr.  Jans,  or  money  from 
aav  one ;  says,  that  the  day  before  be  bought  a 
balfpennv-worth  of  tobacco  from  long  John 
Fitzgerald,  who  lives  in  8t.  Thomas-street,  and 
never  told  him  be  was  to  get  any  clothes  from 
Mr.  Jans,  or  that  lady  AUbam  bad  a  child ; 
says,  that  be  never  got  any  money  from  any 
man  to  appear  in  court;  and  the  way  be  came 
to  appear  was,  tliat  be  happened  to  be  shooing 
a  horse  for  a  man  in  Kildare,  who  came  finm 
Ihe  county  of  Wexford,  and  happening  to  Ulk 
of  this  affair,  the  deponent  desired  him  to  tell 
lord  Aoglesea  that  he  was  alive,  and  that  he 
would  tell  what  he  knew  of  the  matter ;  and 
dcsined  he  might  be  sent  for,  if  occasion  re- 
quired, to  give  bis  testimony ;  and  desired  the 
man«  whose  horse  be  was  shoeing,  to  tell  Mr. 
Darenzy  that  be  was  willing  to  give  his  tes- 
timony.  Being  asked  when  he  was  in  the 
oonnty  of  Wexford ;  says,  he  has  not  been  in 
the  county  of  Wexford  these  twenty  years,  ex- 
c^t  at  Gowry.  Bein^  asked  how  long  it  was 
•ince  he  saw  the  man  in  Kildaie ;  says,  above 
a  twelvemonth  ago.  The  man  menuoued  the 
affair  to  him  as  be  was  shoeing  his  horse ;  his 
Dame  was  King,  to  the  best  w  the  deponent's 
knowledge;  and,  as  be  thinks,  it  was  men- 
tioned Jn  discourse,  that  the  man  said  that  be 
beard  that  the  right  heir  to  lord.Anglesea  was 
cOme  over.  Deponent  said,  if  he  beard  he  was 
the  right  heir,  it  was  from  those  who  knew  no- 
thing of  it ;  for  that  deponent  knew  my  lord 
had  no  son,  but  by  Joggy  Landy ;  and  hearing 
it  talked  of  in  the  countv  of  Kildare,  he  said 
it  was  Jemmy  Landy  that  was  come  over. 
The  deponent  said  hlQe  care  he  saw  Joan 
Laflan  take  of  any  child.  Being  asked  if  the 
child  bad  ever  a  scarlet  habit,  or  a  feather  in  his 
cap  at  Dunmaine;  says,  he  neter  had ;  that 
my  lord  came  to  Ballysax,  and  he  lived  there 
for  about  a  twelvemonth;  that  he  kept  bis 
hounds  and  horses  at  Ballyshannon,  when 
he  lived  at  Ballysax  himself.  Being  asked 
what  servants  my  lord  bad  there;  says, 
Harry  iUkiu  was  bis  gnwm,  and  — i—  Rice 


was  bin  ooacbmao,  and  deponciit  i 
two  other  servants;  says,  they  ware  at  Kineay 
for  about  two  montha  before  the  child  came 
there;  that  he  cannot  leli  whether  Jiiny 
Landy  was  ever  there,  but  that  he  saw  Jon 
Laffan  there,  and  my  lord  wouM  heveordoei 
her  to  be  docked,  but  that  aomrthing  bappeaed 
to  prevent  him  ;  says,  be  cannot  tell  whether 
my  tord  sent  for  the  child,  or  who  brooght  the 
child. 

It  beii^g  mentkmed  to  the  dcponoBty  that  per- 
haps he  might  be  mistaken,  it  waa  eeBblet,aBd 
not  frize,  the  child  bad  in  his  habit ;  the  depo- 
nent said,  he  knew  what  camblet  wea,  thai  he 
could  not  mistake  camUet  for  fnze.  Being 
asked  if  be  knows  Mulball  a  tailor  ;  aays,  be 
believes  be  lived  at  Kilcidlen-biidge  ;  bet  does 
not  know  whether  be  saw  a  taylor  at  Kieney  or 
not :  besaw  a  coat  and  breeches  oa  the  tAM  at 
Kinnay ;  but  is  not  sure  whether  it  wee  cambkt 
or  no^  but  he  was  sure  it  vma  red.  ficii^ 
asked  to  whom  did  he  go  to  school  et  Kinnay ; 
says,  to  one  Johny  Mafaony,  and  the  school* 
house  was  a  little  cabbin  near  the  Currtfb ; 
that  he  did  not  lodge  oir  diet  there,  for  t£cre 
was  not  a  bit  of  victuals  to  be  bad  there,  hot  be 
dieted  and  lodged  at  my  lord's.  Baog  asked  if 
he  knew  one  Connor  a  schoolroaater  tbeie; 
says,  he  did,  but  he  did  not  know  the  child  Is 
go  to  .any  other  school  but  Mahony'a.  Being 
asked  what  sort  of  a  boy  he  was ;  aaye,  he  was 
a  dean  faced  boy  with  flaxen  hair  ;  end  the  dfr> 
ponent  often  beard  my  lord  say,  he  was  a 
f>astard-son  Of  Juggy  Landy 's  ;  ajnd  in  pre* 
sence  of  the  servants  it  was  said,  he  had  too 
much  of  the  blood  of  the  mother  io  hioi.  Being 
asked  bow  was  the  child  treated  acnong'  tbe 
gentlemen ;  says,  he  does  not  say  the  boy  was 
treated  as  a  bastard  among  tbe  gentleneD,  fat 
that  he  never  knew  any  gentlemen  eooeera 
themselves  about  him ;  but  he  was  tieaaed  by 
the  servants  as  a  bastard-sou  of  Joen  Landy. 
Being  asked  whether  he  was  introdooed  to  aoy 
gentlemen  as  my  lord's  lawful  aon  ;  says,  be 
was  not  introduced  to  any  gentlemen  aa  my 
lord's  lawful  son,  as  God  was  bis  judge  ;  says, 
he  never  saw  the  child  dine  with  my  lord,  bet 
that  he  eat  with  bis  servants ;  thai  he  never 
saw  him  ride  abroad  with  my  lord,  and  that  be 
was  not  able  to  ride  abroad  then ;  that  he  re- 
members he  was  very  mischievooa:  If  tbe 
cook  was  oressing  victuals,  he  used  to  dtstarb 
liim,  and  put  tbinga  wrong.  Being  asked 
whereabouts  it  was  that  my  lord  gave  diiecnoas 
to  Rice  (tbe  coachman)  about  whipping  tbe 
boy  ;  aays,  that  it  was  at  the  kitdien-door  my 
lord  gave  directions  to  Rice  about  whipping 
the  boy.  Says,  that  be  never  saw  col.  Paul  at 
Kinnay,  nor  did  he  ever  know  that  my  laid 
visitedTMrs.  Annealej^  at  Ballyshannon,  nor  did 
he  ever  see  the  child  in  company  with  any  gen- 
tlemen at  Kinnay.  Being  asked  who  vas 
present  when  my  lord  diceeted  the  honads  to 
be  set  at  Joan  Landy;  says,  that  Wilbaa 
Elmes  was  present,  and  it  was  nid  in  the  depo- 
nent's hearing ;  and  he  heard  my  lord  say,  thai 
be  would  90t  wish  for.SOOK  that  Joggy  Uadj 
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ras  the  motfierof  the  child,  and  that  he  ironld 
five  500i.  ttore  that  he  had  ifot  the  child  by  an 
SDglish  woman;  and  the  child  was  called  in  all 
he  house  Jemmy  Landy ;  but  aometimcs  the 
lerrants  called  him  Jemmy  Annesley,  bat  be- 
ieres  it  was  becanse  my  lord  got  tne  child ; 
mt  the  deponent  nerer  heard  him  called  young 
ord  AlthaiD. 

iinn  Cauljitld  awoni. 

Says,  she  knew  ^e  late  lord  Altham,  and 
taw  my  lady  at  Dunmaine,  when  she  lived  at  a 
dace  called  A-Clare,  about  a  mile  ftom  Dun- 
naine;  that  she  was  bred  and  bom  there,  and 
iTed  there  before  my  lady  came  to  Dunmaine, 
tnd  after  she  bad  left  it.  Beinjp  asked  if  she 
nrer  heard  of  my  lady's  harmg  a  child  at 
3anmaine,  or  obsenred  her  being  with  child ; 
ays,  she  never  beard  of  her  baring  a  child  till 
V  late,  ard  that  she  sometimes  went  to  Durf- 
naioe  house  about  some  business,  and  nerer 
law  any  rigns  of  her  being  with  child.  Being 
laked  if  she  knew  any  of  the  servants  of  the 
lOuse;  says,  she  was  acquainted  with  Eliza- 
beth Molloy,  and  with  Mr.  Rolph,  and  with 
kothony  Dyer,  and  knew  Joan  Landv  the 
utchen  maid,  and  remembered  Juggy  Landy 
»iie  St  Georse's  day,  and  that  she  observed 
ler  big  bellied  as  she  was  dancing,  and  all  the 
iompany  noticed  it^imd  wondered  how  she 
ould  dance  so  well  in  that  condition:  my 
ord  appointed  that  day  to  be  kept  a  day  of 
port,  and  deponent  heard  she  was  soon  after 
wought  to  bed,  and  saw  her  the  summer  after 
t  deponent's  father's  cabbin,  where  ke  used  to 
nake  his  turf,  and  there  was  some  disoonrse 
ibont  her  son.  Says,  it  was  the  common  re- 
lort  itwaeroy  lord's  son;  and  afWrwards she 
aw  the  cbilii  at  school  at  one  Patrick  Fur- 
ong's,  at  a  nlace  called  Terrjr-rash,  and  he 
rent  to  school  pait  of  the  time  from  my  k>rd's 
loose.  Saysy  that  my  lord  Altham,  m  some 
iroe  afler  the  separation,  came  to  Furlong's, 
vhere  the  boy  was  at  school,  and  asked  Fur- 
Dog,  Where  M  Jemmy  P  and  that  my  lord  said, 
le  would  borse-whip  Furlong,  if  he  would  let 
hat  baiterd  go  near  Jugg  Landy,  for  he  woold 
«  so  cross  if  he  saw  her;  and  deponent  heard 
ay  lord  say  it  when  she  called  to  see  two  of 
ler  sisters  who  went  to  that  school,  bu^  she 
lever  saw  the  boy  at  Dunmaine. 

£Cros8-examined.] 

Being  asked  bow  old  she  was;  says,  she  is 
Drty  three  or  forty  four  years  old ;  that  she  never 
rent  to  school  to  Furlong's,  but  that  she  called 
here  to  see  her  sister*,  wno  continued  the  snm- 
aer  at  school,  and  were  very  young ;  says,  she 
aw  the  child  at  the  mother's  breast ;  says,  she 
ever  heard  till  within  these  two  years  that 
aggy  Landy 's  chikt  was  dead,  bat  that  she 
leard  thail  Juggy  Landy  had  a  child  by  her 
mshand.  Says  she  was  present  when  my  lord 
poke  to  Furtoog.  Being  asked  whether  she 
san  take  npon  her  to  say  it  was  the  same  child 
ihe  saw  at  the  mother's  breast  that  she  saw 
t  Ftulo^g'f  s  aayt,  aha  wooM  aollMrllie 


worid  take  npon  her  to  say  it  was  the  sam^ 
child  that  she  saw  at  nurse  that  she  saw  at 
Furlong's.  Says,  she  knows  lather  Downs» 
and  saw  him  that  very  day  of  her  examiDation* 
Says,  she  is  a  Roman  Catholic.  Being  asked 
by  virtue  of  her  oath,  whether  father  Downs 
did  promise  to  give  her  absolution  for  what 
she  was  to  swear  in  court ;  says,  by  virtue  of 
her  oath,  he  never  promised  to  give  her  abso- 
lution, and  never  mentioned  any  such  thing  to 
her.  Being  asked  what  day  is  St.  George's 
day ;  says,  some  time  in  April. 

William  Rowls  sworn. 

Says,  he  knew  my  lord  and  lady  Altham  a^ 
Dunmaine ;  he  lived  at  a  place  called  Ballyca- 
more  within  a  mile  of  Dunmaine,  and  was  ac- 
quainted with  my  lord*s  family,  at  my  lord'js 
house,  till  after  my  lord  and  lady  separated. 
Says,  he  never  heard  kdy  Altham  bad  a  child, 
or  was  with  child.  Says,  he  is  a  fanner,  and 
used  to  go  hunt  with  my  lord,  and  that  ray  lord 
stood  godfather  to  one  of  bis  children.  Being 
asked  if  my  lord  bad  any  conversation  with 
him  at  any  time  about  a  child ;  says,  my  lord 
told  him  several  times  he  had  a  child  by  ht^fgy 
Landy  ;  says,  she  was  brought  to  bed  in  a  little 
cabbin  near  the  lands  of  Dunmaine.  Being 
asked  if  he  heard  my  lord  say  he  had  any  issue 
by  bis  lady ;  pays,  be  heard  my  lord  say  he 
never  had  issue  by  his  lady,  and  he  never  ex- 
pected to  have  any ;  and  if  my  lord  had  any 
child  by  his  lady,  the  deponent  must  have 
known  it^  for  he  was  as  free  with  my  lord  as  if 
he  had  been  my  lord's  equal.  Says,  that  afier 
the  separation  the  child  was  brought  honie,  and 
one  day  my  lord  was  standing  in  the  kitchen, 
and  the  deponent  heard  it  said  Landy  did  not 
belie  him,  for  the  child  was  like  him  by  his 
eyes.  When  the  child  waa  brought  home,  my 
lord  named  it  himself  James  Landy. 
[Croaa- examined.] 

Being  asked  what  age  the  child  was  at  that 
time ;  says,  between  3  and  4  years  old,  and 
could  not  speak  English.  Being  asked  what 
coloured  eyes  ray  lord  had ;  says,  that  to  the 
best  of  his  knowledge  ray  lord  Ahham's  eye- 
brows were  very  black,  and  his  eyes  were  grey. 
The  deponent  said,  that  if  my  lord  and  the 
child  were  face  to  face,  he  could  know  if  they 
were  the  same  colour,  but  cannot  remember 
particularly  the  colour  of  my  lord's  eyes ;  says, 
the  child  had  a  white  lineu  cap  on,  and  there- 
fore the  deponent  could  not  tell  the  colour  of 
his  eyes.  Being  asked  how*  he  came  to  con- 
verse so  familiariy  with  my  lord ;  says,  because 
my  lord  gave  him  liberty  to  talk  to  htm; 
and  said,  before  my  lord  came  to  Donmaine, 
deponent  in  discourse  told  my  tord,  that  Joaa 
Landy  told*  deponent  that  she  was  big  with 
child  by  my  lord.  Being  asked  where  Joan 
Landy  Kved  when  this  discourse  happened; 
says,  in  my  lord's  house. 

Mr,  Mickael  Dawna  nwom. 

Says,  he  knew  the  late  lord  and  lady  Altham 
at  Dfumaiae,  ia  the  pariah  of  Tiothoriii  and 
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county  of  Wexford.  He  knew  my  lord  first, 
ftud  wan  tiiera  about  a  year  and  a  half  before 
,iuy  lady  came  to  DuDmaiee,  and  my  kdy 
Jived  there  about  three  years  and  three  weeks. 
Say  CI,  he  tiica  lived  at  a  place  called  Bucks- 
town,  ou  colouel  Loftus's  estate,  and  still  lives 
tliere.  I'hat  my  lord  aud  lady  came  to  see 
him,  and  that  he  used  to  go  oileo  to  see  my 
*  lord,  either  once  in  a  fortnight  or  three  weeks, 
and  then  he  used  to  dine  and  sup  at  Dan- 
iwatoe  hojise  with  my  lord  and  lady,  at  their 
own  table.  Beingr  asked  what  was  bis  profes- 
sion ;  savs,  he  is  a  registered  priest,  and  lired  in 
the  parish  of  Tinthorn  42  years  past.  Says, 
'he  lives  within  a  mile  of  Dunmaine;  that  he 
never  beard  lady  Altham  had  a  child  ;  that  the 
common  reputation  of  tbe  country  was,  that 
.-she  never  had  a  child ;  that  he  believed  if  she 
•bad  a  child  he  should  have  heard  of  it,  for 
DunmaiAe  is  part  of  his  parish.  Being  asked 
what  reason  he  had  to  believe  he  should  have 
heard  it,  if  she  had  a  child;  says,  the  reason 
.vas  because  my  lord  used  to  call  at  his  house 
after  hunting  very  often,  used  to  take  a  cup  of 
his  drink,  and  tbe  deponent  heard  my  lord  wish 
he  had  a  child  by  his  wife,  and  if  she  had  had  a 
child,  it  could  not  be  without  the  deponent's 
knowledge,  because  that  he  was  so  well  ac« 
quatnted  in  the  family,  and  was  treated  by  my 
lord  with  great  civility.  Says,  be  kept  a  re- 
gister, but  did  not  register  Protestant  children. 
Being  asked  when  it  was  that  my  lord  said  he 
"Wished  to  have  a  child  ;  says,  it  was  when  my 
lord  lived  at  Dunmaine,  and  that  my  lord  said, 
he  wished  to  have  a  son  by  his  wilf^.  Being 
asked  if  he  knew  any  of  the  servants  of  tbe  fa- 
mily ;  sa^s,  he  was  acquainted  with  Mrs. 
Heath,  wuh  Itolph  and  with  Anthony  Dyer; 
hut  did  not  much  care  to  be  acquainted  with 
Hny  of  the  rest.  Being  asked  if  Martin  Niefe 
the  smith  went  to  mass ;  says,  he  <Hd  ;  bot  he 
nuver  saw  Juan  Idifian  at  mass.  Being  asked 
if  he  knew  Joan  Landy ;  says,  he  saw  Joan 
ILandy ;  she  was  kitchen  maid  ^or  some  time  in 
Dunmaiue,  when  my  lady  first  came  there*— it 
seems  she  proved  with  child,  and  my  lord  had 
a  ball,  aud  she  dauced  at  it,  and  was  discovered 
to  be  with  child,  aud  thereupon  soon  after  she 
was  turned  out  of  the  house ;  she  went  after- 
%vai'ds  to  a  cabbln,  where  hei*  father  lived,  and 
was  there  brought  to -bed  in  the  latter  end  of 
April  1714.  &IVS,  he  was  applied  to,  to 
christen  the  child,  but  as  my  lord  and  he 
were  upon  good  terms,  he  was  loth  to  christen 
the  child  where  it  was,  lest  it  might  offend  my 
lord ;  but  the  mother  (and  an  old  woman) 
brought  it  to  one  David  Baron's  house  at  Nash, 
tvhen  the  child  was  about  a  fortnight  old,  and 
there  he  chrUiened  i. ;  but  be  first  enquired 
ivho  was  tbe  lather  of  the  child,  and  was  told 
that  lord  Altham  was :  that  he  afterwards  told 
my  lord,  that  he.  had  made  a  Christian  of  the 
Child,  but  had  not  received  any  retribution  for 
it ;  that  mv  lord  said  it  was  well  aone,-^laughed, 
and  said,  he  wouhl  requite  me  hereafter ;  and 
then  my  lord  added.  It  seems  they  put  tbecliild 
«poa  itte.    SaySf  be  Aamed  tbe  child  Jaiue«» 


iby  direofioM  of  bis  grandmeflier  (Jimb  La^) 
who  said  my  lord  directed  him  to  be  called  so. 
$ays,  be  did  not  christeD  the  child  by  tws 
names ;  says,  an  ohl  UumI  man  (wbose  bsbw 
was  James  Baron)  wae  the  g^fbther,  and  Jsas 
Landy 's  mother  (the  child's  grandmoCher)  slaod 
89  godmotber ;  she  was  the  wile  of  JaiMS 
Landy.  Says,  that  Joan  Landj  was  nimar* 
ried  at  the  time  of  gettmg  the  child.  B«9B| 
asked  if  he  afterwards  saw  the  child  at  Baa- 
maine;  says,  he  did ;  that  he  went  one  dav  i» 
tee  my  lord  at  Dunmatn^  and  be  remenAas 
as  he  was  going  up  stairs,  my  lord  snid  to  tke 
child  as  he  was  sitting  in  a  cbatr»  Yon  aoa  sfa 
whore,  why  don't  you  make  a  bow  to  bus  thai 
made  you  a  Christian  ?  He  also  saw  tbe  cUd 
going  to  school  to  one  Pat  ForioDg'a.  Says,  be 
used  to  register  legitimate  children,  but  did  act 
register  natural  ditldren ;  butthnt,  bad  myM 
desired  it,  be  would  have  reeiatered  tbe  child. 
Says,  be  was  also  used  to  keep  n  rvgisler  sf 
burials ;  thai  such  registers  were  k^  ia  al 
Christian  countries ;  that  the  inhahttants  d 
that  parish  generally  bnry  their  dead  at  a  pboe 
called  Nash ;  that,  if  the  child  bed  heen  buried 
there,  be  believed,  he  must  have  known  it ;  tad 
that  be  never  heard  what  became  of  the  child 
after  he  left  DnnmaiDe.  Saya,  be  believci  Joaa 
Landy 's  mother's  maiden  name  wasMaGraiii, 
but  was  not  sure  of  it. 

[Cross-examined.] 

Being  asked  whether  be  might  not  see  Don* 
maine  without  seeing  my  laily  ;  sa^s,  be  miebt 


t^o  thither  and  not  see  my  lady, 
if  he  could  recollect  what  time  of  the  year  it 
was  tbe  separation  of  my  lord  and  lady  hap- 
pened; says,  the  separation  Impptsied  abs«tt 
Candlemas ;  and  being  asked  whether  he  eat 
his  Michaelmas  goose  with  my  lord  end  kdy 
at  Dunmaine;  says,  thtiit-be  is  not  anre  my 
lord  and  lady  were  at  Dunmaine  the  Michael* 
mas«dai^ ;  says,  that  ladv  Altham  came  first  ts 
Dunmaine  a  day  or  two  before  Christmas-day, 
but  cannot  tell  where  lady  Altham  was  tne 
Christmas  afler,  but  knows  she  was  one  Christ- 
mas in  DubUn .  Being  asked  if  be  remembered 
the  time  the  i^tender's  men  were  tried  at  tbe 
assizes  of  Wexford ;  says,  be  did,  and  that  he 
was  in  some  troublethen ;  and  says,  it  was  ia 
April  assizes,  and  that  he  came  from  home  tbe 
day  before  the  day  of  the  great  eclipse,  which 
was  the  22d  of  April,  and  my' lord  and  lady 
came  to  Dunmaine  in  a  few  days  after,  aod 
they  went  afterwards  to  Dublin,  and  my  lady 
continued  in  Dublin,  and  my;  lord  returned  to 
Dunmaine,  and  that  the  depCMient  feasted  wiUi 
my  lord  there.  Says,  Dunmaine  is  the  estate 
of  Mr.  Ceesar  Coldou^h,  but  Aaron  Lambert 
has  a  lease  of  it.  Being  asked  who  brsi^ght 
the  child  to  him  to  be  diristened  ;  says,  tbe 
grandmother  brought  the  child,  and  ahe  said 
my  lord  would  have  it  christened  hy  a  parson, 
and  it  was  delayed  about  a  fortnight  before  it 
was  christened.  •  Says,  she  did  not  say  she  was 
durected  by  my  lord  to  bring  tbe  cbild  to  the 
deponeitt  to  be  cbristeocdi  she  odIj  said^  n^ 
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oni  was  lits  fttber,  and  bis  direotktos  were, 
hat  the  child  'should  he  called  James ;  wbere- 
ipon  the  depooeot  said,  Yoa  say  the  lord  is  the 
child's  father,  and  be  should  be  called  Jemmy 
Lnnesley  of  course.  Says,  he  did  not  desire 
iny  security  When  he  foond  H  was  my  ford's 
tbijd ;  though  it  was  his  ctntom  upon  such 
occasions  to  get  security,  that  the  child 
ibould  not  be  a  burthen  to  the  parish  ( 
(ays,  it  was  about  July  he  saw  the  child  the 
lay  be  went  up  stairs.  Says,  the  first  time  be 
aw  the  child  be  had  a  long*  coat  without 
ireeches,  and  a  cloak  of  er  it,  and  a  laced-bat ; 
le  was  sore  it  was  not  silk  ;  it  wds  of  a  whitish 
!olour,  to  the  best  of  bis  knowledge.  Says, 
hat  when  he  went  into  the  house  that  day, 
he  child  wassittiug  in  the  parlour  abore-statrs, 
ind  he  made  a  bow,  and  does  not  remember 
bat  the  child  said  any.  thing.^  Says,  that  the 
thild  was  then  between  three  and  four  years 
Jd.  Being  asked  what  he  said  to  the  child  \ 
ays,  he  desired  God  to  bless  him  ;  that  my 
ord  desired  him  to  rise  up,  and  that  he  did  rise 
ip,  and  sat  down  in  a  little  time  after.  Being 
0ked  if  the  child  conid  spcalc  plain  at  that 
ime  ;  says,  he  did  not  speak  plain  to  be  no- 
lerstood,  but  yet  he  belieres  tbe  child  went  fo 
chool  at  that  time.  Being  asked  if  he  saw 
foan  Landjrat  theb^l  he  mentioned ;  says,  be 
lid  not  see  her  at  the  bail,  but  those  who  saw 
ler,  told  him  of  it,  not  long  after  the  ball,  and 
»elie?e8  it  was  on  St.  George's  day  the  ball 
ras.  Being  asked  if  be  did  register  the  chil- 
Iren  of  Protestants ;  says,  be  did  not  know 
vhat  children  they  had.  Being  asked  if  he 
lid  ever  hear  that  Joan  Landy  had  a  child  that 
lied  of  the  small-pox ;  says,  be  beard  such  a 
eport,  but  did  not  miud  it ;  says,  he  did  not 
lury  any  child  of  Joan  Landy's.  Says,  he 
oarried  Joan  Landy  to  one  M*CormucK,  but 
iras  never  desired  to  bury  any  child  ;  says,  it 
ras  about  twenty  years  ago  that  he  first  beard 
he  report  of  the  ifeath  of  Joan  Landy's  child, 
nd  that  he  was  told  of  it  afterwards ;  says,  he 
iould  not  swear  it  was  like  lord  Altham ;  says, 
le  does  not  remember  the  colour  of  bis  hair, 
«it  believes  it  was  black,  but  cannot  be  post* 
lye,  it  is  so  long  ago.  Says,  he  cannot  be  po- 
itive  at  what  time  my  ford  said  it  was  his 
ihild,  nor'whetber  it  was  before  or  after  tbe 
dipse.  Bemg  asked  what  was  his  business  at 
Vexford  assizes ;  says,  he  was  bound  over  to 
ppear  there.  He  was  charged  with  giving  meat 
nd  drink  to  the  Pretender's  men,  who  'were 
ried  there.  Says,  that  he  thinks  Mr.  Thomas 
Edwards  was  sheriff.  Being  asked  if  he  did 
pply  to  Mr.  Ciesar  Colclougb  or  any  body 
jse  as  a  friend ;  says,  be  did  not — tbe  high* 
heriff  first  secured  him,  and  took  bis  own 
vord  as  bail.  He  was  bound  to  appear  at  tbe 
lext  assizes  on  his  word  to  the  sheriff,  and  lord 
Utbam  ofl'ered  to  be  bound  for  him,  after  he 
vas  acquainted  with  the  affair.  Says,  be  does 
lot  remember  he  had  any  couTersation  about 
noney  to  be  given  to  him,  nor  did  he  consult 
»r  ask  any  other  priest  to  give  him  absolution  ; 
tayst  my  lord  ttayed  at  Dnomaioa  about  a  year 


after  the  separation.  Being  asked  if  it  is  not 
common  with  people  of  his  reli^on  to  send  for 
persons  of  his  function  when  their  children  ^v^\ 
says,  that  commonly  they  do  ;  but  soraetimea 
the  poor  people  don't ;  but  if  a  child  dies  under 
seven  years  old,  they  seldom  are  sent  for,  be- 
cause It  is  supposed  achikl  under  that  age  can- 
not commit  mortal  sin.  Says,  be  never  made 
an.affidavit  iu  this  cause.  Says,  he  did  not  ap- 
ply to  lord  Altham  when  he  was  to  appear  a^ 
Wexford  assizes,  for  he  was  under  no  fear,  but 
he  remembers  my  lord  voluntarily  offered  bia 
friendship.  Says,  that  after  the  christening  of 
Joan  Landy's  fihild,  sbe  was  married,  and  that 
be  christened  all  Joan  Liandy's  children  aft«r 
that  time,  but  does  not  remember  the  names  of 
the  children  he  christened  ;  says,  that  he  heard 
the  report  of  the  death  of  Joan  Landy 's  child 
of  the  small- pox  from  one  David  Baron  two  or 
three  days  after  the  separation. 

Paf  Furlong  sworn. 

Says,  he  knew  tbe  late  lord  Altham  at  Dud- 
maine,  but  cannot  remember  the  date  of  tha 

J^ear.  Says,  he  had  no  employment  under  mj 
ord.  Says  he  was  a  fouler  for  five  or  snc 
J^ears  ^  that  he  had  a  little  fartn,  and  kept  a 
ittle  school  by  the  bounds  of  Dunmalne  on  iba 
lands  of  Itathclaman.  Being  asked  if  he  re- 
members the  name  of  any  one  that  went  ta 
school  to  him  ;  says,  he  remembers  the  nanea 
of  two  young  wi»meii  that  went  to  school  ta 
him,  and  their  names  were  Mary  Croke  and 
Nancy  Croke,  and  two  brothers  whose  namea 
were  Hanlons.  Says,  he  bad  a  son  of  Joan 
Landy 's  called  Jemmy ;  that  lord  Altham  seat 
him  to  school  to  him,  and  be  remained  with 
him  five  or  six  months,  that  be  was  about  twOi 
or  three  years  of  age  when  be  came  to  school ; 
and  that  deponent  went  every  morning  for  the 
child.  Being  asked  if  he  knew  that  my  lord 
and  lady  separated  ;  says,  he  knew  that  they 
separated,  and  it  was  about  two  months  afler 
the  separation  that  the  boy  was  put  to  school 
to  him.  Says,  my  lord  called  several  times,  aa 
be  was  bunting,  and  desired  the  deponent  at 
his  peril,  that  Joan  Landy  the  mother  should 
not  see  tbe  child,  and  my  lord  gave  the  depo* 
nent  the  same  directions  at  bis  own  bouse 
when  deponent  came  to  Donmaine.  Being 
asked  when  be  last  saw  Joan  Landy  ;  says,  at 
a  baker's  in  Ross,  about  a  year  ago,  and  he 
saw  her  about  seven  years  aso  in  Ross.  Says^ 
when  the  child  was  at  school  with  bin,  he  had 
a  habit  of  a  dark  colour  and  wore  a  cap.  Says, 
tbe  habit  was  not  silk ;  says,  the  child  waa 
deemed  lord  Altham's  son  by  Joan  Landy. 
Being  asked  if  he  knows  one  Henderson,  a 
Uuaker,  says,  be  naet  not  long  ago  a  gentle- 
man called  Henderson,  and  was  told  he  was  a 
Quaker;  says,  he  remembers  lady  Altham'a 
coming  to  Dunmaine,  but  never  beard  sbe  had 
a  chiM.  Being  asked  if  be  ever  saw  the  boy 
after  he  left  tbe  school ;  says,  he  saw  him  at 
Ross,  when  be  was  about  four  or  fire  years  oldf 
and  belie? ea  it  waatba  sapie  boy. 
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[Cross-eKamiiied,] 

BoDg  asked  if  he  remeiiibers  the  seotration; 
•ays,  he  does,  and  that  about  a  moDtb  or  two 
after  the  separation,  the  child  was  potto  school 
to  him :  says,  the  child  was  then  about  two 
years  and^a  half^  or  three  years  old  ;  that  he 
was  Tery  smart,  spoke  irisb,  the  language  his 
grandfather  and  grandmother  spoke ;  tluit  he 
sometimes  walk^  to  school,  sometimes  the 
flepooent  brought  him,  and  sometimes  the. 
other  boys  brought  him  ;  says,  he  was  not  of  a 
black  complexion,  but  had  brown  hair  ;  says, 
lie  saw  him  at  Ross,  at  Bfr.  Ely's  shop  ;  says, 
the  boy  be  saw  at  Ross  was  the  same  that  had 
iMsen  at  his  school ;  says,  the  winter  coming  on. 
the  boy  was  taken  from  his  school,  and  had 
made  no  great  progress  whilst  he  was  at  it ; 
aays,  deponent  soon  after  left  off  keeping  the 
ichool,  that  be  afterwards  saw  the  boy  at 
Dunmaine,  and  my  lord  gave  the  de^nent  a 
crown. 

Arthur  fieril  sworn  to  theToire  Dire. 

Says,  he  never  had  any  reward  for  a|ipeariDg 
and  giTing  his  testimony,  but  has  reoeirei 
two  guineas  and  a  pistole  to  bear  his  thatges 
to  town,  from  the  coonty  of  Wexford,,  where 
Im  lives;  says,  he  is  a  perri wig- maker  by 
trade.  Being  swora  in  chief,  says,  he  knew 
lord  Altham  very  well,  and  lived  with  him  as  a 
•errant,  and  came  into  his  service  about  twenty 
or  twenty-one  yeara  ago  ;  says,  my  lord  hap- 
pened to  come  to  the  shop,  where  the  deponent 
'Was  an  apprentice  in  Riras,  and  hearing  depo- 
nent's name  mentioned,  my  lord  said.  Yon  are 
my  countryman,  if  you  come  to  live  with  me, 
you  shall  never  want  a  shillinj^  in  your  pocket, 
a  gun  to  fowl,  a  horse  to  ride,  or  a  whore, 
fiays,  lie  went  to  live  with  my  lord,  when  my 
lord  lived  at  Carrickduff  $  that  one  Mr.  Tho* 
maa  Gregory  was  then  with  my  lord,  and  that 
lie  remembered  one  Weeden  to  live  with  my 
lord  as  coachman  or  groom,  and  that  there  was 
a  child  there  reputed  to  be  my  lord's  son  by 
Joan  Laody  ;  that  the  child  was  treated  as  ray 
lord's  natural  son,  that  he  eat  sometimes  at  ray 
lord's  table;  that  there  was  one  Strahen,  a 
harper,  who  used  to  draw  pictures  and  fancies, 
and  taught  Jemmy  Anneslejr  to  spell ;  that  the 
child  had  a  scarlet  coat  and  a  laoed-bat ;  that 
my  lord  was  visited  hj  Mr.  Warren  and  major 
Dunbar  ;  says,  the  child  was  accused  of  pilfer- 
ing, and  deponent  saw  my  lord  correct  him 
▼eiy  severely,  in  Proper-iane.  iSays,  there 
was  a  hurling  in  the  country,  between  lord 
Altham  and  Mr.  Burn,  and  that  my  lord  went 
to  the  New-inn  in  Michaelmas  1794,  and  went 
after  to  Cross-lane,  and  that  one  Catfaaitne 
Canlfield,  married  to  Neil  o'Neil  the  footnum, 
took  care  of  the  child ;  that  my  lord  stayed  at 
the  New-inn  till  towards  Christmas,  and  lodged 
afterwards  at  Cross-lane ;  and  stayed  there  till 
the  35tfa  of  Marph ;  that  deponent  gave  cap* 
tarn  Simpaon  a  three  shillings  and  fomr-peDoe 
piece  earnest,  for  takmg  captain  SmpsoD's 
'lUKiaeifiProper-laBai  thatliw,Oiqgoiy«ad 


ftataaaid  liv«d  with  ay  lord;  tkat  ifae 

aa  kc0  wone  in  Proper-laae,  tboa  aay 

else ;   that  he  weot  to  ecbool  to  eac 


.a  sflnraac  i 

boy  I 

where 

Carty's,  whe  kept  school  in  PluilBct'a.^ard 

in  Pkoper-laoe  {  that  my  lord  went  fw^m'Pto- 

ptr-lane  to  Inchieore,  and  thai  there  the  bay 


was  corrected  most  severelv,  and  thai  my  had 
said  be  had  the  t|iieviBg  mood  of  the  Ijandv's 
in  him,  who  lued  to  steal  osm  and  abec» :  thai 


ly,  sent  him  to  one  Coeper^s  in  Ship-alreet, 

lodge ;  and  the  deponent  aerer  saw  hiw 

ice,  till  Hie  15th  of  November  last;  aays, 


my  k»rd  finding  he'coold  get  no  fww  of  the 

hoy, 

to  ■ 

since,  till  Uie  15tli  of  Movember  last;  mys, 

that  my  lord  Mved  at  lacluoore  ia  tlia  year 

1734. 

Being  called  open  to  give  an  aoooaal  eC  his 
meeting  the  lessor  of  the  phdnliff,  ami  what 
happened  thereon ;  says,  that  oo  the  ISlh  ti 
November,  In  lbs  year  1749,  on  Monday 
morning,  he  was  sent  for  to  JSnniaooethy,  ia 
the  great  enow,  by  one  Whelan,  who  told  him, 
if  he  aaid  two  Wofdi  canniogly,  his  fcHaDo  was 
made ;  wlicreapon  the  deponent  went  to  the 
Bear-inn,  asked  for  the  rai«)enMB» 
Sir.  Meckel 


shewn  into  a  room,  where  J 
writing  ;  that  Mr.  Maokercher  asked  hina  whe- 
ther he  had  liral  with  my  lord  AHban^  and 
spoke  about  Mr.  Annesley .  That  he  aaswered, 
he  had  lived  with  my  lord,  and  cat  Mr.  Aaaesfey's 
hair,  and  heUeved  Im  ahould  know  hioi  agala 
by  the  t»articnhnr  form  of  his  foce ;  that  the 
deponent  nsed  m  make  him  fiddles  and  play- 
things ;  says,  that  when  Mr.  Aanealey  cane 
into  the  room,  he  kissed  thedepooeat,  aadthat 
the  deponent  conld  jpraeasat  his  fooe,  hot  was  ftet 
positive  it  was  he  till  he  gave  some  maiies  and 
tokeas;  that  Mr.  Annealqr  said  to  bins,  Tonr 
name  ia  Herd  ;  that  the  depeaent  wae  told  he 
should  be  called  upon  as  a  witness  ;  aad  that 
he  said,  that  for  the  Aoglesea  estate  he  woM 
BOttell  a  Ue.  That  Mr.  Mackereher  asked  him^ 
who  was  Mr.  Annesley's  mother  ;  aadthatde- 

Cnent  said,  his  answering  that  qoc 
of  no  service  to  him  ;  that  Ji 
was  his  mother.  Then  Mr.  Mackc 
if  Mr.  Aimesiey  had  not  seme  I 
lady  Altham;  towbiditbedepoacati 
that  he  did  not  see  a  fcatura  in  his  fiice, 
like  lady  Altham;  that  then  Mr.  Mackctcher 
took  the  paper  he  was  wrttisgt  and  tore  it,  and 
threw  it  into  the  fire;  and  titen  one  Neil  e^cil, 
the  footman,  clapMd  the  deponcot  oa  die 
ahonlder, and  said,  Dr.  Arthar,  ^oa  shaH  hone 
longer  in  this  plaoe;  this  was  m  pffaaiJMca  of 
Mr.  Annesley,  Mr.  Mackerehcr,  aad  caplaia 
Liviston ;  that  the  deponent  dieo  lookad  at  his 
ooat,  and  frowned  at  the  feltow,  iiaagiBiiy  he 
apoke  in  that  manner,  on  aooooal  of  the  mean* 
neas  of  deponeaf  8  dreas.  Bemg  asked  if  the 
rsstof  the  gentlemen  heard  it;  says,  he  casH 
aay  they  didl  Bemg  asked,  did  he  hdieveil 
vraa  the  same  person  that  was  with  my  lord; 
say8,bebeliev'ditvraBtheaaBiepanoB.  8eys^ 
my  lord  booght  his  time,  before  he  wcat  la 
live  with  hhi  lordship.  Bemg  ashed,  haw  he 
vraaemphiyed  in  my  tord's  aervioe;  aaya^  he 
weoenvlogrediiifhMriiif  mykvd^  aadoHdla 
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opy  hif  lettwfy  and  wm  employed  ia  other 
fltirs.   Deponent  remembers  as  be  was  copy- 
ig  out  some  denominations  of  lands,  to  be  sold 
I  reversion  to  Mr.  Onesiphorus  Gamble,  of  the 
Donty  of -Cork,  that  there  was  «ome*talk,  to 
rbom  the  great  estate  would  fall :  my  lord  said 
;  would  ffo  to  Mr.  Charles  Annesle^^,-  but  be 
rould  eiiaeavoarto  get  an  act  of  parliament  to 
ettle  it  on  bis  brother ;  and  my  lord  was  so 
ree  with  the  deponent,  that  he  cut  deponent's 
air ;  and  when  deponent  bad  a  great  cold,  my 
}fA  brought  him  a  copper ^of  mnHed  claret  to 
rink  for'  bis  cold  ;  says,  that  my  lord  asked 
im  once  in  preseni^  of  Mr.  Annesley,  Artbar, 
I  your  mother  a  Protestant  or  a  Papist?  that 
epooent  answered,  bis  mother  was  a  Pro- 
»tant ;  and  thereupon  mv  lord  said,  Pd  rather 
lian  one  hundred  pountn  that  boy's-  mother 
ras  so.    Savs,  he  told  Mr.  Mackercher  in  En- 
iscortby,  that  Mr.  Annesley  sent  sereral  do- 
es by  him  to  his  mother,  and  that  he  brought 
lessings  from  his  mother  Joan  Landy  to  him ; 
od  that  he  remember'd  to  have  once  brooffbt 
pair  of  stockings  to  him  from  her ;   that 
bereupon  Mr.  Mackercher  said,  it  was  com- 
don  for  Irish  women  to  call  one  that  they 
ursed,  their  own  chiM ;  says,  that  Mr.  Mac- 
ereher  bid  the  deponent  think  better  on't ; 
hat  Mr.  Annesley  shook  his  bead  on  this,  and 
!>oked  pale,  and  naid,  it  was  strange  the  depo- 
ent  would  not  say  as  all  the  other  servants 
aid  ;  to  which  deponent  answered,  Yoa  know, 
Ijr,  1  had  a  betieropportonity  of  knowing  than 
lie  other  servants,  and  I  was  nearer  to  you 
ban  they;  says,  he  meant  by  that,  bis  shaving 
ay  lord  and  copying  bis  letters ;  sa^s,  that 
rhen  be  bad  mentioned  the  pair  of   stock- 
figs  that  he  brought  to  Mr.  Annesley,  Mr. 
lackercber  said,  that  such  trifles  as  those  were 
oHDmon   from  nurses  to  those  they  nnrsed. 
Lnd  the  deponent  pointed  to  Mr.  Mackercher 
a  court  as  one  of  tb/e  company. 

[Cross- examined.] 

Being  asked  if  he  saw  my  lord  o<^rect  the 
hild ;  says,  he  saw  my  lord  correct  the  child 
ereral  times,  because  he  bad  him  on  his  back ; 
ays,  that  in  Proper-lane  my  lord  corrected 
im  very  severely ;  that  be  was  accused  of  pil- 
mag,  and  he  owned  it  himself;  it  was  my 
)rd  missed  the  things.  Being  asked  what 
rere  the  things  he  was  accused  of  pilfering ; 
e^ys,  a  jockey  belt,  and  some  pigeons^  which 
le  confessed  ;  savs,  he  never  knew  of  any 
omplaints  made  by  miss  Gregory  to  my  lord 
bout  him;  says,  when  he  was  an  apprentice 
1  Rosa,  he  saw  my  lady  going  to  church ; 
bat  my  lord  was  an^y  that  the  boy  was  dull, 
^ng  asked  about  bis  own  age ;  says,  that  he 
aw  in  a  book  that  he  was  bom  in  1703 ;  but  that 
le  heard  on  bis  marriage,  his  fiithermade  him 
wo  years  younger.  Says^  that  when  the  boy 
lad  bis  scarlet  coat  at  CarrickduiT,  my  lord 
laid,  By  G*-d  I  keep  him  in  his  scarlet,  be- 
;ause  bis  mother  wore  a  red  petticoat.  Says, 
ie  can't  tell  whether  my  lord  ever  dined  at 
tfr.  Bym's  or  fttMr.  CaTeoagb's,  whilst  ha 


WW  at  Carriokdoff;  that  be  aaw  Mr.  Oweof; 
Mr.  Stone,  and  some  others  visK  there.  Says^ 
he  was  employed  by  my  lord  in  several  sta- 
tions ;  savs,  benaver  saw  the  phiiotifr  ride  onl 
with  my  ford ;  says,  he  never  eaw  a  feather  ii> 
his  hat  there,  and  believes  it  could  not  be  a  silk 
coat  he  wore;  says,  the  plaintiff  sometime* 
dined  at  table  with  my  lord  at  Carrickduff,  bol 
when  people  of  rank  dined  with  m^  lord,  ha 
did  not ;  says,  be  told  captain  Leviston,  that 
be  used  to  cut  Mr.  Annesley 's  hair,  but  did  nol 
use  to  attend  him ;  says,  he  told  them  tfaatCa* 
tbanneO'Neil  had  some  care  of  him,  and  thai 
one  Paddy  Twho  he  supposed  to  be  a  Papist  an^ 
a  cousin  of  nis  mothers)  taught  him ;  and  that 
he  spoke  Irish  like,  for  he  used  to  say  Dam  pier's  * 
Woyages,  wolume  the  third ;  that  master 
James  and  Paddy  used  to  call  one  another 
cousins;  says,  he  heard  the  plaintiff  went  Ui 
one  Cooper's,  and  that  he  beard  my  lord  say, 
he  was  a- son  of  Joan  I^mdy's* 

The  counsel  for  the  plaintiff  asked,  if  he 
erer  said  that  my  lord  debauched  Miss  Gre- 

The  counsel  for  the  defendant  objected  to 
that  question,  because  it  would  subject  the  wit* 
ness  to  an  action  for  slander ;  therefore  he  waa 
not  obliged  to  answer :  they  said,  that  lady  was 
one  of  the  witnesses  to  be  examined  by  the  de- 
fendant, and  ought  not  to  be  discredited  by 
anticipation,  and  as  she  was  not  present  to  clear 
it  up,  no  imputation  ought  not  to  be  thrown  on 
her. 

They  innsted,  that  no  witne«  was  to  be  dis* 
credited  by  particular  facts,  but  by  general 
character ;  tnat  particular  facts  might  intro- 
duce dirt  in  all  causes,  therefore  the  question 
was  not  proper. 

Mr.  Titdall,  of  counsel  for  the  defendant. 
When  a  witness  is  examined  to  a  conversation^ 
it  is  proper  to  examine  him  to  all  parts  of  it,  to 
baye  the  whole  before  the  Court,  because  the 
Court  and  jury  cannot  distinguish  the  conrer* 
sationjproperiy,  unless  they  have  all  parts  of 
it  before  them.  The  witness  may  demur  to 
what  may  criminate  himself,  but.cannot  demur 
as  to  another. 

Mr.  Wahhf  for  the  ^laintitf:  The  point  it, 
whether  the  question  is  proper ;  if  it  be,  the 
consequence  is  not  to  oe  consklered;  your 
lordships  and  the  jury  can't  judge  of  a  conver* 
sation,  without  knowmgthe  whole  of  it. 

Lord  Chief  Baron.  There  is  a  wide  diffe« 
rence  between  what  is  said  in  presence  of  the 
plaintiff,  and  what  is  nol  said  m  bis  presence^ 
Whatever  is  said  in  presence  of  the  plaintiff,  M 
evidence  against  the  plaintiff.  If  gentlemed 
will  enquire  what  influence  Miss  Gregory  ha4 
over  lord  Altham,  it  may  be  proper  to  be  exa« 
muMd  into ;  but  no  man  is  obliged  to  answer  ft 
qiMRon,  that  may  subject  him  to  an  action ;  bat 
he  may  answer  the  question  if  he  pleases  vo- 
luntarily.*   If  a  question  be  relative  to  a  mat- 

*  If  Miss  Gregory  had  been  examined  as  e 
witncsi  in  the  cause,  evidenoe  to  shew  that 
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teriniflBue,  it  may  be  answered » 
crimiBate  the  iieraon  himself. 

M f .  Baron  Mounietuy,  A  witness  can't  be 
examined  to  a  qoestion,  if  be  be  liable  to  an 
action  thereon, 

Mr.  HartDordf  for  the  plaintiff.  No  man 
can  be  subject  to  an  action  ror  what  he  says  in 
a  court  of  jusdce. 

The  Court  allowed  the  objection. 

The  deponent  was  asked,  if  heerer  said  that 
Bliss  Gregory  miscarried  ? 

Mr.  Prme  Serjeant  ofojectey  to  the  question, 
because  it  might  lay  an  imputation  on  her,  as  it 
does  not  a(>pear  whether  she  was  married. 

That  objection  allowed. 

Then  the  deponent  was  asked,  if  he  ever 
heard  tliat  Miss  Gregory  was  married  to  lord 
AlthamP 

Counsel  for  the  defendant  objected  to  that 
question,  as  it  tepds  to  defame  Miss  Gregory, 
because  lady  Altham  was  then  living. 

Being  then  asked  if  he  told  the  company  that 
Miss  Gregory  dhl  not  use  the  child  well ;  says, 
be  believed  he  might  tell  them  so,  hut  did  not 
know  that  he  e?er  saw  her  use  him  ill.  Being 
asked  if  he  told  them  that  Miss  Gregory  *8  mo- 
ther had  a  great  falliog-out  with  my  lord  ; 
•ays,  he  believes  he  did.  Sa^s,  be  does  not 
remember  that  Sliss  Gregory  was  called  lady 
Altham,  but  that  he  heard  at  Ross  that  she  was 
called  lady  Altham. 

The  plaintiff's  counsel  observed,  that  the 
witness  used  some  subterfuges,  in  not  answer- 
ing the  questions  properly. 

And  then  they  asked  him,  whether  what  he 
told  Mr.  M'Kercher  at  that  time  was  true  or 
false? 

The  Court  was  of  opinion,  that  a  question  in 
that  way  was  improper,  because  it  would  in* 
ti^uce  what  he  then  said,  not  only  as  evidence 
against  the  credit  of  the  witness,  but  as  evidence 
against  the  defendant. 

The  deponent  being  asked  what  was  the 
opinion  of  the  people  oil'  Proper- lane  about  the 
lessor  of  the  plaintiff  being  the  son  of  lord  Al- 
tham ;  says,  it  was  the  opinion  of  all  those  he 
spoke  to,  that  he  was  lord  Altham 's  natural  son. 
Says,  he  believes  my  lord  .would  do  any  thing 
to  please  Miss  Gregory,  and  that  he  believed 
•he  was  not  rery  fond  of  Mr.  Aonesley. 

[Herd'tf  examination  being  finished  about 
8  o'clock  on  Saturday  night  the  19ih  of  No- 
▼ember,  the  Court,  by  the  like  consent  as 
usual,  which  was  read  in  open  Court,  adjourned 
to  9  o'clock  the  next  Monday  morning.] 

•he  was  not  deserving  of  credit  might  certainly 
liave  been  received  ;  but  what  the  Lord  Chief 
Baron  is  here  represented  to  have  said,  tei^^ 
the  monstrous  and  intolerable  doctrine  that  the 
trial  of  an  action  between  any  two  persons  may 
be  made  the  instrument  of  defamation  against 
a  third  person,  not  appearing  in  such  trial,  and  t 
uot  iittsfcat^  in  the  ^veat  of  it.  i 


Monday,  Korember  fit. 

Tlie  Court  m^  on  Monday 
cordhig  to  aiyoumment,  and  the  jmj  bang 
called  Of er,  answered  to  their  names  respce* 
tively. 

Heniy  Brown^  sworn  to  the  Voire  Dire,  t&d 
then  in  chief. 

Says,  be  went  to  school  to  one  Carty's  in 
Proper-lane ;  that  he  reaiembera  one  &>(i«af 
went  to  •chool  with  him,  and  a  iioy  went  to 
school  there  under  the  name  of  lord  Altham'f 
son ;  that  to  the  best  of  deponeot's  remrai- 
bcaope,  he  was  reputed  to  be  my  lord's  bastard 
son,  but  cannot  remember  what  was  bis  par* 
ticular  name,  or  how  long  it  is  ago,  bat,  to  the 
best  of  hhi  knowledge,  he  saw  ibe  same  boy 
last  summer  in  A  on -street.  Being  asked  bov 
old  he  is ;  says,  about  S3  years  oU,  and  was 
about  thirteen  or  fbnrieen  years  old  when  be 
went  to  Mr.  Carty's  school*  Says,  tbst  most 
of  the  boys  who  went  to  that  scbo^  were  the 
•008  of  people  m  low  cirgy mstanoes, 

Thomas  Strong  sworn. 

Says,  he  remembers  Daniel  Carty  to  keep 
school  in  PInnkett's  yard  in  Proper-^lane,  aoil 
that  the  deponent  went  to  his  school  there; 
that  he  remembers  one  Annesley,  a  boy,  to  £i» 
to  school  there,  who  was  reputed  lord  Althain's 
bastard  son ;  that  Annesley  was  a  month  at 
school  there,  to  the  best  of  the  deponeot's  rr- 
membrance ;  that  he  saw  the  same  boy  after- 
wards in  Ormond- market,  but  never  called  him 
lord.  Says,  that  the  boys  who  went  to  thut 
school  were  mostly  tradesmen's  children ;  ihst 
he  remembers  one  Harry  Brown  was  there 
at  the  same  time,  and  that  the  prioe  of  the 
school  was  a  crown  the  quarter. 

[Cross-examined.] 

Says,  it  was  the  common  report  of  the  scho^f, 
that  the  boy  was  not  my  lord  Altbam's  lawful 
son.  Savs,  he  knows  Patrick  Pluoketl,  and  u 
sure  he  il  acquainted,  witli  him ;  bdieves  he  is 
a  verj^  honest  man,  and  that  he  would  not  ny 
a  false  thing  upon  bis  oath. 

Thomas  Barret  sworn  to  the  Toire  Dire. 

Says,  he  knew  a  hoy  at  ^Ross  in  tbe  }'ear 
1724,  who  went  under  tbe  name  of  Jamft 
Landy :  Says,  the  boy  lived  in  his  bouse  eigbt 
weeks,  and  in'the  deponent's  brother's  hoose 
four  months  that  year,  and  that  the  deponcsl 
had  no  consiileration  for  maintaining  him.  Says, 
be  was  reputed  to  be  lord  Altbam'b  son  by  Joan 
Landy ;  that  he  came  to  Ross,  as  haviag^  no 
body  to  take  care  of  him,  and  that  the  tnvn  of 
Ross  belonged  to  his  supposed  father  ;  thai  he 
came  to  .CU>ss  after  lord  Altham  left  Carrick- 
duff;  that  one  Mr.  Weldman,  my  lord*s  r«* 
ceiver,  desired  the  deponent's  brother  to  uis 
care  of  him.  Says,  he  saw  him  in  Ross  with 
his  mother  Joan  Landy,  before  he  lived  in  tbe 
deponent's  hoose,  when  he  was  about  five 
years  old  or  ibere«b«oti«   Says,  that  be  wii 
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boat  11  yean  old  wbeo  be  came  to  Ropb  the 
Bcond  time ;  and  tbe  reMon  the  boy  came  to 
le  depooent  was,  because  one  Cormiick,  bis 
lotber's  busbaod,  would  not  encourage  him. 
lays,  Joan  Laody  married  Cormuck  at  Rqss; 
ftys,  be  heard  the  boy  went  to  Dublin  after 
saving  his  mother ;  says,  Joan  Landy  iiever 
ame  to  see  him,  while  he  was  with  the  de- 
onent ;  says,  he  was  sometimes  called  Jemmy 
knnesley,  and  sometimes  Jemmy  Landy; 
ays,  he  never  saw  him  before  bis  mother 
rought  him  to  Ross,  and  the  first  time  he  was 
t  Ross,  he  was  about  five  years  old,  and  t^^e 
econd  time  he  came  there  tie  was  about  11 
ears  old ;  says,  he  cannot  tell  where  tbe  boy 
pent  bis  time  between  tbe  age  of  5  and  11 
ears :  says,  be  Aw  him  about  a  mouth  ago 
a  Ross,  and  also  about  twelve  months  i|go, 
nd  that  he  was  then  called  James  Annesley ; 
ays,  he  is  sure  he  is  tbe  same  person  that  had 
vrmerty  lived  with  him,  and  that  the  depo- 
ent  knew  his  face ;  says,  that  tbe  plaintiff 
ode  with  about  twelve  men  into  Ross,  and 
bat  the  deponent  knew  him  among  them,  and 
bat  was  tbe  first  tiope  the  deponent  saw  him 
ince  he  lived  with  the  deponent  at  Ross. 

[Cross-ejtamioed.] 

Says,  he  lived  in  Ross  before  Joan  Landy 
ras  married,  but  can't  tell  how  long ;  says, 
he  boy  was  about  5  years  old  tbe  first  time 
he  defionent  saw  him,  as  near  as  he  could 
udge ;  says,  he  did  not  ask  whose  son  he  was, 
•ecause  it  was  in  every  body's  mouth  that  he 
vas  Joan  Landy 's  son  ;  says,  that  Joan  Landy 
ired  in  Ross  till  within  these  three  years, 
(ays,  he  cannot  exactly  say.  what  clothes  the 
•oy  bad  on  the  first  time  he  saw  him ;  that 
lis  clothes  were  of  so  little  value,  that  they 
vere  not  worth  observing ;  it  was  some  sort  of 
k  gown,  but  the  deponent  never  took  notice  of 
L  Says,  he  never  took  notice  of  his  having 
be  smallpox  the  first  time,  nor  did  he  ob- 
erve  any  impressions  of  the  small-pox  the 
econd  time ;  says,  he  saw  bim  ^^  Carrick- 
luff  some  time  before  he  came  to  live  with  the 
leponent,  and  then  he  was  between  nine  and 
en  years  old ;  says,  be  never  bad  any  discourse 
vith  his  step  mother. 

William  Knapper  sworn  to  the  Voire  Dire,  and 
then  in  chief. 

Says,  he  came  for  the  sake  of  troth  and  jus- 
ice.  Being  asked  how  long  he  had  lived  in 
iioss ;  says,  be  has  lived  in  Ross  about  50 
rears,  (except  about  a  year  and  a  half.)  Says, 
le  has  seen  a  boy  at  Ross,  shewn  by  Thomas 
Barret  to  bim,  and  never  saw  him  alter,  to  tbe 
MSt  of  his  knowledge,  except  with  a  gentle- 
nan  who  is  calM  Mr.  M*Kercher,  as  depo- 
lent  is  informed.  Being  asked  if  he  ever 
leard  that  lady  Altham  had  a  child  ;  says,  be 
lever  did,  and  believes  it  is  impossible  she 
iboald  have  a  child  without  his  knowing  it ; 
ind  that  he  has  heard  a  hundred  times,  that 
iho  never  had  a  child  ;  that  he  was  well  ac- 
ouainted  with  her  ladyship  when  aba  lived  at 
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Dunmaine,  and  it  was  tbe  reputation  of  the 
country,  that  she  never  had  a  child  in  Dun- 
maine  or  in  Ireland.  Says,  he  was  very  well 
acquainted  with  the  late  lord  Anglesea ;  that 
he  was  often  to  visit  my  lord  Anglesea  with 
many  gentlemen,  and  nerer  heard  any  child 
made  mention  of,  and  believes  if  there  was  any 
such,  it  would  have  been  talked  of;  says,  my 
lord  had  some  suspicion  of  some  £nglish  at- 
fair,  but  not  of  this  sort.  Says,  he  is  married 
to  a  niece  of  counsellor  Annesley 's  in  Eng- 
land, and  that  when  he  visisted  lord  Anglesea, 
lord  Altham  would  never  be  pleased  at  it.  Be- 
ing asked  if  he  saw  lord  Anglesea  soon  aOer 
the  death  of  lord  Altham ;  says,  he  paid  his 
compliment  to  my  lord  Anglesea  after  my  lord 
Altham's  death,  and  he  never  heard  of  any  son 
of  my  lord  Altham's.  Savs,  that  lonl  Angle- 
sea came  into  possession  of  the  lord  Altbam's 
estate,  and  enjoyed  it  ten  years ;   and  the  de- 

fionent  had  a  letter  of  attorney  from  tbe  late 
ord  Anglesea,  and  gave  minutes  of  it  to  the 
tenants,  and  no  person  framed  a  notion  of  a  son 
of  lord  Altham's,  nor  ever  made  any  olyectioa 
on  account  of  it.  Says,  tbe  town  of  Koss  is 
almost  entirely  the  Altham  estate,  and  if  lord 
Altham  had  a  son,  he  believes  there  must  have 
been  some  whispers,  and  it  would  have  run 
from  one  to  another,  and  would  have  been  no 
secret;  there  would  have  been  rejoicings  in 
Ross,  and  it  would  have  been  talked  of  by  tbe 
whole  country,  and  would  have  been  known  in 
every  county,  nay,  he  believes  the  whole 
kingdom,  and  all  England  would  have  heard 
it :  But  says,  th^  reputation  of  the  country 
was,  that  ford  Altham  bad  a  son  by  Joan 
Landy. 

[Cross-examined.] 

Says,  be  baa  aeen  earl  James.  Being  asked 
if  he  knew  Joan  Landy's  child ;  says,  he  did 
not  know  tbe  person,  but  he  was  shewn  to  him 

S'  ode, Barret  Remembers  earl  Arthur  at 
romolan.  Believes  one  Higgison  wae  con- 
cerned as  agent  for  lord  Anglesea.  Says,  he  can- 
not recollect  when  be  was  first  acquainted  with 
earl  Arthur ;  and  sail,  that  after  the  time  that 
lord  Altham  took  to  bis  lady  again,  earl  Arthur 
never  cared  for  lord  Altham. 

George  Brehan^  one  of  the  attornies  of  his 
majesty's  ConM  of  Exchequer  sworn  to 
the  Voire  Dire,  and  then  sworn  in  chief. 

Says,  be  was  28  years  old  last  April :  be- 
lieves he  knows  the  lessor  of  tbe  plamtiff,  Mr. 
Annesley ;  says,  the  first  place  he  saw  him  was 
in  Ross ;  he  was  then  called  Jemmy  Altham  ; 
and  the  deponent  did  not  know  him  then  by 
any  other  name,  bat  does  not  remember  the 
year.  Says,  be  remembera  the  death  of  king 
George  the  firat,  and  that  the  guide  to  hia  me- 
mory waa  the  election  for  Roaa ;  aaya,  he  re- 
members that  hia  father  was  aerved  with  an 
ejectment,  for  giving  bis  vote  to  Mr.  Lee  and  Mr. 
Totnam.  Says,  be  saw  the  lessor  of  thcplaintiff 
at  the  deponent's  father's  house,  and  he  was  in 
a  miserable  condition ;   and  as  be  waa  reputed 
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lord  Attham'g  natoral  sou,  the  deponent  gave 
him  bread,  and  supported  him,  and  took  him  to 
his  father's  stable,  lest  he  should  lie  in  the 
street;  says,  he  also  saw  him  at  the  house  of 
Francis  Barret,  who  was  an  a|e-8eller,  next 
door  to  the  deponent's  father's  house :  >ays, 
the  boy  used  to  nun  of  errands,  and  the  de- 
ponent remembers  to  hate  beard  he  misbe- 
haved. [Deponent  was  going  to  give  an  account 
of  a  conversation  he  bad  at  the  Walsh's- head 
tavern,  but  was  prevented,  as  it  was  matter  of 
hearsay.)  Being  asked,  if  be  saw  the  same 
person  afterwards ;  says,  he  believes  he  saw 
the  same  person  afterwards.  His  reason  for  it 
is :  about  the  time  of  the  report  of  the  taking 
of  Canbagena,  there  was  a  rumour,  that  there 
was  a  person  in  the  West  Indies  who  claimed 
the  estate  of  the  earl  of  Anglesea ;  and  in  No- 
▼ember  last,  as  the  deponent  inteuded  to  come 
to  Dublin,  he  heard  that  Mr.  Annesley  was 
eoming  to  Ross,  and  waited  to  see  him ,  and 
when  he  was  riding  into  Ross  the  deponent  saw 
him  with  many  others,  and  observed  his  face, 
and  says,  tie  pointed  to  him,  for  he  remembered 
he  had  a  high  nose ;  and  the  deponent  believed 
it  was  the  same  face  he  formerly  knew,  and 
which  he  described  to  one  Mr.  Millbank  before 
he  saw  him.  Savs,  he  believes  he  is  the  same 
person  he  formerly  knew,  and  that  his  face  is 
every  day  more  and  more  familiar  to  him  since 
he  saw  him.  Says,  he  was  reputed  to  be  the 
aon  of  lord  Aliham  by  Joan  Landy  (a  woman 
who  sold  bread  in  Ross.) 

[Cress-examined.] 

Says,  he  can't  tell  how  long  it  was  before  the 
election  of  Ross,  that  he  saw  the  boy,  or  whe- 
ther it  was  two  or  three  years.  Says,  he  be- 
lieves  the  boy  was  the  older  of  the  two,  because 
he  was  then  bigger  than  tlie  deponent ;  says,  he 
believes  the  boy  was  then  10  or  11  years  old ; 
says,  he  does  not  know  how  long  the  boy  con- 
tinueil  at  Ross,  and  that  he  took  no  notice  of 
the  time ;  knows  bis  father  had  a  lease  dated  in 
1721,  and  that  in  1727  heqaiUed  the  house 
about  Christmas.  Say8;4ie  believes  it  was  near 
the  time  of  the  election  of  parliament  that  he 
saw  the  boy ;  says,  be  remembers  more  parti- 
cularly his  father's  removing,  because  it  was 
more  remarkable  to  him ;  says,  he  believes 
Joan  Landy  lived  in  Reas  when  the  boy  was 
there,  for  the  boys  usetl  to  say,  there  is  Jemmy 
Altbam's  mother.  Says,  he  can't  tell  how 
king  the  lessor  of  the  plaintiff  was  in  Ross,  but 
knows  he  lodged  him  in  his  father's  bay-lofk ; 
and  when  the  lesfiorof  the  plaintiff  came  into 
Barret's  house  he  was  little  provided  for.  Being 
asked  what  school  be  went  to ;  says,  he  went 
first  to  one  Cullen  to  learn  to  read  and  write,  and 
•tUr  to  one  Piggot,  who  Uught  Latin ;  that  he 
Uttt  that  school,  and  returned  to  it  again ;  that 
be  was  at  Piggot's  school,  when  he  knew  the 
boy.  Says,  he  was  about  eight  or  nine  years 
old  when  he  went  to  Piggot ;.  that  he  was  at 
Piggot's  school  for  about  four  or  five  years; 
that  he  went  to  one  Buckley's  school  to  learn 
td  write»  but  oaaaot  remember  how  long  he 


was  there.  Says,  that  Francis  Bamt  Imd 
next  door  to  the  deponent's  moCber,  and 
above  him  one  Thomas  Barret;  says,  tfnt 
the  boy  was  just  come  to  Ross  when  be  saw 
him,  and  that  his  mother  was  not  able  to  maia- 
Uin  him ;  says,  he  never  knew  one  Edward 
Lutwich,  nor  any  of  that  name. 
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Says,  she  knew  lady  Altham  wheo  slie  lived 
in  ENinmaine,  and  the  deponent  then  lived  in 
Ross,  and  viatted  her  ladyship  once  at  Doo- 
maine ;  she  believes  it  was  about  three  garters 
of  a  year  after  her  commg  thither,  bnt  caiiDoC 
be  exact  as  to  the  time.  Says,  she  was  wdl 
acquainted  with  my  lady  after  slie  left  Dua- 
maine.  Says,  she  saw  her  at  eaptain  Butler^s 
at  Ross,  and  remained  in  Ross  for  three  or  fbor 
years,  and  very  often  visited  my  lady  at  Ross; 
she  believes  twice  a  week  for  two  years.  Says, 
my  lady  went  from  Ross  to  live  in  Dabhs : 
that  the  first  place  she  lodged  at  (vrben  she 
came  to  Dublin)  was,  at  one  Cavenaffb's  ia 
Stable- lane,  near  Mary's-lane ;  and  raat  the 
deponent  seldom  missed  a  week  witbont  seeing 
my  lady,  while  she  lived  in  Stable-lane.  Says, 
she  left  Ross  in  1719,  and  came  to  DnbGn,  and 
lived  in  Bride-street  for  a  while,  bat  osnoot  ex- 
actly tell  when  my  lady  came  to  Diriiltn ;  hot 
deponent  knows  she  went  in  a  coacb  with  Mr. 
Gavenagh,  to  the  stage-coach  inn  in  Geoi|^s- 
lane,  to  orin^  m  v  lady  to  Cavenagb*s  lodgmgi. 
Says,  she  visited  my  lady,  when  shereiDOved 
her  lodging  to  alderman  fcing'a,  wbere  die  was 
put  into  stupes ;  and  one  Dr.  Irwin  was  her 
physician ;  and  that  the  deponent  used  to  see 
her  very  frequently.  Says,  her  ladysbip  kidg- 
ed  at  Mr.  Ring's  for  about  a  year,  and  after  that 
came  to  lodge  with  deponent  at  ber  bouse  in 
Tashe's-square  in  Montrath -street,  wbere  abs 
continued  for  about  eight  or  nme  weeks,  and 
from  thence  she  went  to  England.  Betog  ask- 
ed if  she  discoursed  very  nmiliariy  wiui  my 
lady  ;  says,  she  did ;  and  had  heard  ber  very 
often  wish  she  had  a  child.  Being  asked  whst 
she  understood  by  that ;  says,  sIm  an  ~ 
my  lady  meant  an  heir  to  my  lord's 
Being  asked  if  she  ever  heard  my  ladjr  had  a 
child  by  my  lord  Altham ;  saya,  abe  never 
heard  my  lady  had  a  child,  and  it  waa  tbe  ge* 
neral  reputation  she  never  had  a  cbtld.  Says^ 
she  never  saw  a  child  with  my  lord  at  Dob* 
maine  or  Ross :  that  Mrs.  Heath,  her  woonn, 
and  the  deponent  put  her  on  ship-board.  Savs^ 
she  remembers  she  was  witbmy  lady  one  night, 
after  supper,  as  she  was  preparing  to  sail,  and 
her  ladysbip  requested  the  deponent  to  send  her 
the  first  account  of  my  lord's  death  ;  and  she 
took  the  deponent  by  the  hand  to  make  her  a 
promise  of  it ;  and  said,  that  the  deponent  wis 
a  fiiithful  Irishwoman  ;  and  the  deponent  pro* 
mised  she  would  write  to  Mrs.  Heath.  Saya, 
that  in  some  time  after  when  she  beard  of  my . 
lord's  death,  she  waited  for  bia  faoeral,  and  ol^ 
served  who  were  the  bearers,  and  what  ooadcs 
there  were,  and  sent  over  an  aceount  of  it 
Says,  she  saw  abpy  atthn  fnacral,  crying, 


3333 


and  Richard  Earl  ofAnffesea. 


ly  father!  my  father!  that  she  turned  him 
boiity  to  see  who  he  was ;  and  asked  bim« 
Vho  are  jou,  and  who  is  your  mother  P  that 
e  answered,  and  said,  Joan  Ijandy  is  my  ;no- 
ler,  and  lord  Altham  is  my  father.  Says,  she 
rrote  an  account  to  Mrs.  Heath«  directed  to  her 
rother's  in  I^ondon,  that  John  Weedon  the 
oachmaQyand  his  wife,  and  Joan  Landy'a  son, 
rere  the  only  wee|^  at  the  funeral :  says,  she 
earil  at  Ross,  and  it  was  the  general  reputation, 
liai  Joan  Landy  had  a  son  by  lord  Altham. 
lein^  asked  in  what  condition  was  ihe  boy  at 
he  funeral;  says,  lie  looked  like  a  black* 
:iiard  boy ;  and  that  she  was  surprised  to  hear 
he  boy  call  father,  because  she  never  heard 
hat  my  lord  had  a  child,  exceftt  by  Joan 
^omdy  ;  says,  ahe  never  saw  him  since. 

[Cross-examined.] 

Says,  she  lived  in  Ron  with  her  father,  who 
cept  a  gnat  inn  there,  and  my  lord  and  lady 
ised  to  visit  and  dine  there,  before  the  separa- 
ion.    Says,  she  never   heard  that  my  lord 
»rongbt  any  yonng  gentleman  thither ;  says, 
he  never  visited  my  Udy  at  Dnnmaine  but 
«ce  ;  says,  she  cannot  tell  how  long  my  lord 
ind  lady  lived  at  Donmame,  but  believes  above 
wo  years ;  says,  she  remembers  my  lady  came 
o  Ross  late  at  night,  candles  were  jnst  begun 
o  be  light,  hut  does  not  remember  the  day  ; 
lays,  that  shortly  after  she  was  acquainted  with 
ny  lady ;  says,  she  lived  near  the  Cross,  and 
ler  father's  name  was  Israel  Boucher.   Being 
isked  if  my  lady  was  a  proud  woman ;  says, 
ihe  was ;  but  that  she  dined  very  often  at  the 
ieponent*s  father's,  op  towarda  the  hill,  when 
be  kept  a  house  of  eutertainment.    Says,  the 
leponent  did  not  attend  the  tap  at  her  lather's 
tiouse ;   says,  she  left  Rims  in  (he  year  1^19 ; 
ibat  she  was  married  in  January,  and  went  lo 
lettle  in  Bride -street,  and  after  in  Tashe'S' 
iqoare.    Says,  she  cannot  recollect  the  time 
my  lady  came  to  Caveoagh's  in  Dublin ;  says, 
my  lady  had  lodgings  at  one  Smith's  in  Dubhn } 
lays,  she  does  not  know  Mrs.  Hogers ;  says,  she 
bmd  that  her  own  husband  took  lodgings  for  my 
lady,  but  don't  know  the  name  of  the  person  at 
whose  house  the  lodgings  were  taken.    Bebg 
asked  if  my  Udy  could  walk  when  she  kKlged 
at  the  deponent's  house ;  says,  that  she  was  not 
able  to  walk,  but  as  a  woman  bad  her  in  her 
arms.    Being  asked  if  she  heard  of  any  per^ 
son's  losing  ttieir  limb^  by  child-bearing ;  says^ 
she  never  did.    Being  aaked  if  she  ever  beard 
the  cause  of  my  lady's  losing  her  limbs,  or  did 
my  ladjr  ever  tell  her  she  lost  them  by  a  cold 
she  got  in  her  lying-in ;  saya,  she  never  heard 
the  cause  of  her  losing  her  limbs,  and  my  lady 
never  told  her  the  cause  of  it ;   and  that  she 
never  asked  her  the  cause  of  her  disorder. 
Says,  my  lady  was  swk  at  Ross ;  that  when 
she  was  m  Ross,  she  came  to  church  in  a  cbaur, 
and  walked  from  the  chaur  to  the  pew ;  that  she 
was  ui  a  great  deal  of  grief,  and  walked  but 
indifferent^ ;  says,  she  apprehended  a  disorder 
in  her  ladyship's  limbsat  Ur.  Butler's  in  Ron, 
hat  ike  nsfcr  discoiused  with  her  about  it; 
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says,  she  believes  it  proceeded  from  her  grief; 
that  the  deponent  saw  her  several  days  crying 
for  grief.  Says,  she  never  knew  any  such  per- 
son as  Edward  Lutwitch  a  shoe-maker  in  Ross; 
says,  that  one  Allen  was  the  best  shoe-maker 
in  Ross.    Beinj^  asked  if  my  lady  lodged  at 
any  other  place  m  Ross,  but  at  Mr.  Butler's ; 
says,  she  lodged  at  one  Wright's  in  Ross,  and 
that  the  deponent  visited  her  there,  and  was  then 
unmarried.    Being  asked  to  whom  did  she  pro* 
roise  to  write,  concerning  Ibrd  Altham's  death  ; 
says,  she  said  she  would  write  to  my  lady's  wo- 
man, Mrs.  Heath,  because  my  tody  was  sickly: 
and  because  in  all  probability  Mrs.  Heath  was 
likely  to  live  longer.    Says,  she  heard  of  my 
lord's  death  in  the  news,  and  in  the  elegy  that 
was  cried  about.    Says,  she  believes  it  was 
curiosity  led  my  lady,  when  she  desired  the 
letter  to  be  written.    Says,  she  watched  the 
funeral  at  the  corner  of  Christ-chnrch-yard^ 
and  followed  it;   that  it  was   about  10   at 
night ;  that  she  did  not  see  the  choir  attend 
the  burial,  nor  Mr.  Hawkins,  king  at  arms; 
that  she  does  not  know  who  were  the  bearers 
or  mourners,  nor  whether  she  gave  any  ac* 
count  of  them  in  her  letter,  nor  whether  the 
scarfs   were  black  or    white ;    but   knows 
that  whatever  she   writ  in   her  letter  was 
true,  but  has  not  read  the  letter  since.    Says, 
she  saw  but  one  clergyman,  and  the  virger  of 
Christ  church  attend  the  funeral,  and  that  she 
remembers  the  bov  stood  at  the  opening  of  the 
vault.    Being  asked  if  she  told  any  person, 
vrithin  these  two  years,  that  she  saw  tne  boy 
at  the  funeral ;  says,  she  can't  recollect  that 
she  did.    Being  asked   if  she  got  directions 
where  to  write  to  Englsnd ;  says,  Mrs.  Heath 
desired  the  letter  to  be  directed  to  her  brother ; 
and  that  the  deponent  gave  directions  where 
to  write  to  herself.    Says,  the  boy  did  wear 
bis  own  hair :  that  two  of  the  flambeaus  re* 
mained  with  him,  and  some  others  want  away. 
Says,  she  never  heard  that  my  lady  miscar- 
ried, or  that  she  was  with  child;  says,  that 
she  knows  Mrs.  Lenox,  but  never  told  her  that 
my  lady  miscarried.    Being  asked  if  she  told 
one  Reily,  a  servant  to  my  lord  Montjoy,  or 
his  wife,  that  the  plaintiff  had  a  riffht  to  the 
estate ;  says,  she  lived  with  my  lord-Mou^oy 
as  a  servant,  and  with  squire  Hamilton,  and . 
that  she  now  hves  with  Mr.  Lee,  and  that  she 
never  said  to  my  lord  Montjoy,  that  the  plain* 
tiff  was  the  right  heir ;  nor  does  sbe  recolleek 
that  she  told  Reily  or  his  wife,  that  the  plain- 
tiff had,  or  had  not  a  right  to  the  estate.    Savs^ 
she  heard  a  rumour  that  my  kidy  had  a  cliild 
in  £ngland.    Being  asked  what  was  bisr  rea* 
son  for  turning  the  boy  about  at  the  funeral ; 
says,  because  he  said  he  was  Joan  Landy 's 
child. 

Matthew  Daraayt  sworn  to  the  Voire  Dure. 

The  witness  was  asked  by  the  counsel,  whe* 
ther  he  was  not  bonnd  in  several  sums  for  the 
defendant,  or  whether  the  dcfiendant  owes  him 
any  money,  which  defendant  will  be  disabled 
from  paying,  if  he  loses  his  estate  in  question  ? 
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Being  nked  if  he  at  any  ttne  bad  an  j  eoaver* 
•ation  with  my  lord  AMiaiD  abont  the  Aa* 
glfsea  estate;  nys,  he  remembcn  at  «aetif 
thctee  placea  the  conversation  tamed  im  the 
Anglesea  title  and  ektate;  and  thai  oajloid 
said,  he  had  reamn  to  expect  he  sbeiild  l!e  bid 
An^lesea,  and  then  added*  When  I  Bhall  die, 
us  I  have  no  son  of  my  own,  1  don't  < 
will  become  of  the  estate,  or  if  ' 
should  have  it.  Deponent  says,  my  loid  made 
use  of  these  words,  or  to  that  eflfect  or  imrpoae. 
(Says,  he  never  saw  any  bey  at  Kiminjr,  Mr 
heard  of  any  boy  being  there. 

[Cross-  examined .] 

Being  asked  if  be  can  remember  where  thai 
discoorse  happened ;  says,  be  eanael  recsllecl 
where  the  discourse  happened,  nor  who  was 
in  company  then.  Says,  be  bad  no  acqaabii- 
ance  with  my  lord  till  he  came  to  Ihre  aft  Kin* 
nay.  Being  asked  if  he  ever  told  a* j  aoe  if 
this  oonversaiion  within  these  tiro  3M 
says,  be  never  remembered  it  till  tMa  < 
says,  be  fell  * 


C&uht.  These  questions  may  tfe  asked  on 
cross-examining,  but  not  on  Voire  Dire. 

The  witness  was  asked  whether  he  is  not 
receiver  for  lord  Anglesea,  which  he  will  lose 
if  the  plaintiff  prevails  P 

Counsel /fir  the  Defendant,  A  man  may 
exainioe  his  receiver,  Mcause  he  has  no  cenain 
interest,  and  especially  if  not  receiver  of  the 
lands  jn  question,  because  then  he  is  not  im^ 
mediately,  but  consequentially  interested^  For 
ibe  same  reason  a  tenant  at  will  of  lands,  not 
immediately  in  question,  may  be  examined. 
A  man  may  examine  his  son  and  heir.  The 
beir  at  law  was  produced  at  Waterford  before 
my  lord  chief  justice  Whitsbed,  and  it  was  de« 
termined  that  be  might  be  examined,  because 
he  had  only  a  possibility,  and  no  estate  vested 
in  |iim.  And  an  heir  has  a  more  certain  tenure 
than  a  serrant. 

Court,  The  question  is  proper  on  cross- 
examination,  but  not  dn  Voire  Dire. 

The  witness  was  aaked  again  whether  be  will 
suffer  if  the  defendant  loses. 

The  wituess  said,  be  accepted  some  of  tbe 
defendant's  bills  drawn  upon  him  (something 
less  than  a  thousand  pounds)  and  that  be  has 
not  settled  accounts,  but  is  sure  be  has  the 
greatest  part  of  the  money  in  his  hands,  and 
does  not  apprehend  that  300/.  are  due  to  him ; 
and  says,  that  the  earl  of  Anglesea  dealt  with 
him  as  honourably  as  any  man  could  do  with 
anothet'. 

Court.  Wheb  tbe  particular  questions  are 
lisked  regularly,  the  general  question  cannot 
be  asked  ;  but  nevertheless  it  may  hie  asked  on 
Vofre  Dire.  A  person's  being  a  servant,  is  an 
objection  to  his  being  a  juror,  but  it  cannot  be 
an  objection  to  his  being  a  witness. 

Mr.  Dare7i;gry,  sworn  in  chie^ 

8ays,  he  knew  the  late  lord  Altham  at  Car- 
rickdnff,  and  continued  his  acquaiftt^nce  with 
him  till  mv  lord's  death.  Says,  be  never  heard 
my  lord  Altham  say  any  thing  6f  a  child  of 
his  ;  says,  he  saw  a  boy  at  Carrickduff  at  a 
hurling,  and  that  he  was  clad  in  red  ;  but  that 
he  ban  no  discourse  with  my  lord  about  tbe 
boy;  says,  that  he  heard  that  the  boy  which 
he  saw  at  Carrickduff  was  a  bastard  ;  and  that 
be  never  heai*d  rny  lady  Altham  had  a  child. 
$ays,  tbe  first  of  his  acquaintance  with  my 
lord  was,  when  my  lord  lifed  at  Carrickduff; 
that  be  dined  with  my  k)rd  at  Carrickduff,  and 
that  he  did  not  see  any  boy  dine  with  him. 
Says,  he  lived  at  his  mo^ef s  house  within 
three  miles  of  Carrickduff,  and  never  heard  a 
word  of  my  lord's  having  a  child. 

Jatnes  Medlicot^  esq.  sworn. 

6a)rs,  he  knew  the  late  lord  Altham  in  Kin- 
nay,  in  the  connty  of  Kildare ;  that  be  kept 
a  pack  of  hoands,  and  that  sometimes  tbe  de- 
nouent  used  to  go  a  hunting  with  him ;  that 
lie  dined  sometimes  with  my  lord  at  Kinnay, 
and  aometimes  at  Mr.  Annesley'f  »t  Ballysax. 


Curragh  raoe,  which  bronglitthe  eom 
bf  mylord  Altham  to  bk  memM^  ;  iImi  be  re^ 
members  my  lord  made  we  or  theie  srecdi^ 
As  I  have  no  son  bf  my  own :  at  leaat  wm  near 
as  tbe  deponent  can  reeblleet,  Ibat  i^aa  the 
meaning  and  sense  of  tbe  worda.  fiays»  he 
bail  no  conversation  with  btm  abevt  hia  taidy ; 
lind  that  Mr.  John  Aanteley  was  ajr 
relation. 

Colonel  WiUiam  Aecket  sworn. 

Says,  he  knew  the  bfe  lord  Altban 
20  years  ago;  that  he  Orst  knew  bim  wbn 
my  lard  lo<l^  in  Essex-street,  and  thai  he 
khew  him  in  Inehicore;  thAt  be  coiHrMsed 
with  hhn  several  times,  and  remeiiibercd  tfacit 
were  some  animosities  betweea  my  lord  and 
bis  brother,  and  that  my  lord  said,  he  wishtd 
bis  natural  son  had  been  a  legltittMte  oei^  ta 
Cot  tbe  scoundrel  bis  brother  00 1  ef  tfie  Aegle* 
sea  estate;  that  he  never  beard  dU  eClates,  thai 
my  lord  had  a  legitimate  son,  but  it  waa  al- 
ways reputed  in  the  country,  be  had  a  iiataial 
son,  and  no  other. 

[Cross-examined.] 

Being  asked  where  he  Was  first  aeqaaiatBd 
with  my  lord ;  says,  be  was  first  aequaiwiwl 
with  my  lord  in  Essex-street,  ami  tint  ibor 
acquaintance  never  broke  off;  tfcat  he  aaw 
him  at  bis  lodgings,  and.  dined  with  fcam 
there;  andthat  besaw  hrmatladhioera;  that 
be  was  sure  he  was  not  a  Whole  year  wllbeat 
seeing  my  lord  AlthapQ,  and  that  lie  dbwd  With 
my  lord  in  the  summer-bouse  at  Vice's,  wfccfe 
he  lodged  in  Etsex-street ;  that  ha  had  ael 
seen  my  lord  froin  the  time  he  saw  him  at 
Vice's,  untH  be  saw  bim  at  Incbtetfre.  Beiag 
asked  bow  long  it  was  fWim  tbe  time  my  laid 
]odge<i  at  Vice's,  to  the  time  that  he  lodged  at 
Inctiicore  ;  says,  he  believes  it  might  not  he  a 
year.  Says,  that  at  tbe  time  my  bird  Allham 
mentioned  bia  wtabiog  to  hate  aaon  to  Ml  At 
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rotber  ont,  faif  wn  and  one  Carcnagh  w«re 
present;  that  it  was  at  night  before  sttp|Mr, 
nd  in  the  parlour ;  that  there  was  a  bottle  of 
rinc  and  a  howl  of  punch  on  the  table,  and 
bat  the  deponent  staved  till  three  o'doek  next 
Qoming.  Being  asked,  whether  miss  Gre- 
gory was  there  ;  says,  he  was  told  that  miss 
Gregory,  a  relatiou  of  my  lord,  was  in  the 
tonse,  oat  she  was  not  present. 

Wenivm-tk  Harman^  esq.  sworn. 

Says,  be  was  very  well  acquainted  with  the 
itelord  Altbam,  from  the  year  17 14  or  1M5, 
nd  knew  hira  when  he  lireo  at  Kinnay ;  that 
le  very  often  heard  my  lord  at  his  own  house 
iment  be  never  bad  a  child  by  his  wife ;  that 
le  beard  htm  very  often  speak  of  a  htetard 
hild,  which  my  lord  said,  he  could  not  tell 
rbethei^  was  his  own  child,  or  his  brother's) 
r  his  fb«tiiian*s;  and  when  my  k>rd  would 
Iwellmochon  the  subject,  that  the  deponent 
ometimes  said,  Why  do  yon  pester  me,  in 
peaking  about  your  kastard  son  ?  tfhy  don't 
rou  go  10  your  wife,  and  g«t  a  child  by  her  f 
[*hat  my  loitl  answered.  Plague  on  the  b— ch^ 
be  can't  bear  one,  and  that  th«  doponent  heard 
ny  lord  frequently  speak  to  that  purpose. 

[Cross-examined.] 

Says,  be  does  not  know  when  my  lady  came 

0  the  kingdom;  that  be  became  acquainted 
rith  my  lord  Altbam  Immediately  after  he 
rameto  this  kingdom ;  that  be  cannot  reeol- 
ect  he  ever  bad  any  jdiscoiipn;  with  Mr.  if  ed- 
rcot,  atiout  this  affair ;  that  be  never  saw  my 
ord  Altbam  with  his  lady,  nor  does  he  know 
vhere  my  lord  Altbam  lived  at  the  queen's 
leatli ;  says,  that  at  the  queen's  death  tl\e  de- 
K>nent  tif«d  in  Ds^wson's- street,  and  that  he 
lad  the  first  conversation  with  my  km!  when 
ny  lord  lived  at  Kinnay,  near  the  Curragh. 
{ays,  he  nev^r  saw  the  boy,  and  believes  it 
pas  oAer  the  queen's  death,  that  lord  Altbam 

1  ad  the  conversation  abmit  him.  Savs,  he 
leard  that  my  lord  bad  a  bastard,  ami  never 
eard  till  lately  about  Palhser. 

^hriitopher  SionCf  sworn  to  the  Voire  Diroi 
and  afterwards  sworn  in  chief. 

Being  asked  if  he  knew  John  Purcell  the 
ntcher;  says,  he  knows  John  Purcell  the 
iitcher,  and  his  son,  and  that  John  Purcell  is 
le  deponent's  tenant.  Says,  that  Pttroell,  the 
itber,  meiKioned  to  him  that  be  was  snrn- 
ooned  to  give  CTidence,  and  asked,  what  could 
[lis  be ;  and  that  the  father  related  tbe  trans* 
ction  about  a  boy,  and  said,  be  happened  to 
e  in  SmitbfleM,  and  saw  a  boy  there  wHh  a 
hnmb  rope  about  hb  noddle,  who  said  he  was 

son  of  lord  Ahbam's ;  and  that  Pm«e11  then 
oentioned,  he  would  speak  to  lord  Altbam  to 
ake  care  of  him ;  and  tfiat  be  would  have 
Qken  him  as  an  apprentice,  but  said,  be  hoped 
he  boy  was  bom  to  better  fortune.  Says, 
hat  he  said  to  Purcell,  one  thing  you  told  me, 
Khich  your  son  did  not  tdl  me,  about  seeing  a 
hip  from  Ssiex-bridgt.    SaySi  he  could  not 


charge  his  memor^r,  that  tiie  fetber  said  any 
thmg  about  the  variations  of  his  evidence. 

[Cross-examined.] 

Being  adLod  if  he  believes  Purcell  to  be  an 
honest  man;  sayt,  be  believes  be  is. 

Mrs.  Hannah  ShaWf  sworn. 

Being  asked  if  she  knew  one  Catharine 
M*Cormu6k;  says,  she  knew  one  Catharine 
M'Cormnck  that  papers  roensa ;  that  she  came 
lo  tbe  deponent  about  a  year  before  to  paper  a 
room ;  that  she  then  said,  she  had  a  comical 
disoourse  with  a  young  man,  who  used  to  ge 
about  to  get  evidences  for  Mr,  Anncsley ;  an4 
that  she  told  him,  lady  Altbam  never  was  with 
child,  nor  had  a  child,  but  that  women  used  t(0 
quack  with  her  with  herbs.  Says,  that 
M*Cormuck  farther  mentioDed,  that  shade* 
sired  him  not  to  call  upon  ber  aa  a  witness,  for 
that  my  lady  never  had  a  child;  and  ^e 
could  not  do  them  any  service  by  her  evi- 
dence, but  that  she  would  make  against  them. 

Plaintiff  called  upon  to  reply* 

But  Mr.  Daly  first  offered  to  give  In  evi- 
dence, a  record  between  the  earl  of  Anglesea 
and  Graham  on  a  speeial  verdict,  which  found, 
that  Arthur  lord  Altham  died  without  issue, 
and  relied  upon  Hardress  479,  that  a  remainder 
man  shall  take  advantage  of  a  verdict  for  the 
particular  tenant. 

Mr.  Broadttrcet.  Tbe  notion  in  the  fkmify, 
that  lord  Altham  bad  no  son,  is  material. 

Court.  Ttiis  record  is  no  evidence  against 
the  lessor  of  tbe  plaintiff,  who  is  no  party 
thereto. 

Serjeant  Marthall,  My  lord,  tbe  genHemen 
have  by  their  defence,  made  it  necessary  for  ud 
to  give  some  new  evidence.  Jt  has  been  in- 
sisted on  by  them,  and  they  have  endeavoureil 
to  prove,  that  lady  Ah  ham  was  at  the  spring 
assizes  171.5,  at  Weirford,  without  any  appa- 
rent sign  of  pregnancy ;  that  being  a  new 
point,  your  lordship  will  give  tis  leave  to  con«- 
trovert,  because  the  credit  of  the  lessor  of  the 
phiintiff's  birth  may,  in  some  measure,  depend 
upon  it.  They  hsve  gone  a  step  farther,  and 
have  attempted  to  impeach  the  credit  of  Joan 
Lallhn  ;  we  apprehend  it  will  be  material  to 
defend  the  character  of  that  witness,  and  to 
shew  that  some  of  the  vritnessea  produced  on 
tteir  part,  have  been  prepared  for  this  trial. 

CtfMl*   Colcloughf  esQ.,  sworn  to  the  Voirs 
Dire  and  then  in  chief. 

Says,  be  has  seen  the  lady  Altham,  and 
knows  Mrs.  Giifard.  Says,  he  remembers  tbe 
trial  of  Mr.  Masterson,  and  Mr.  Walsh,  for  he 
was  at  tbe  trial  at  Wexford  assizes.  Says, 
they  were  indicted  for  enlisting  men  for  tbe 
Pretender,  and  they  came  off  with  bohomr,. 
and  shame  to  their  prosecutors.  Says,  he  took 
as  modtt  care  as  he  conk)  to  see  justice  done 
them.  Says,  that  colonel  Toplady  was  high- 
sheriff.  Says,  be  does  not  remember  td  have' 
lady  Altham  atthatasintes;  tndtbatihe 
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eoald  not  attehd  that  trial,  and  nt  near  him, 
bnt  he  must  have  seen  her ;  and  believes  if  she 
attended  the  trial,  he  should  have  known  it. 
Saye,  that  he  would  not  have  sat  by  any  lady 
at  that  trial,  he  was  so  solicitous  for  Mr.  Aiaster- 
son,  who  was  bis  relation ;  and  if  any  women 
of  distinction  had  been  there,  he  believes  be 
shoald  have  heard  it.  Says,  he  heard  she  was 
at  the  assizes  of  Wexford  in  1716,  when  Mr. 
Boyle  was  tried.  Says,  he  thinks  Mr.  Jeremy 
Sims  was  high>sheriff  in  the  year  171#,  and 
thinks  it  was  the  first  time  deponent  was  on  a 

Smd  jury.  Being  asked  if  it  was  usual  tor 
ies  of  distinction  to  go  to  an  assises  on  such 
triads;  883^,  he  never  saw  a  lady  at  sach 
trials.  Beinff  asked  who  was  sheriff  the  year 
before  Mr.  'Aplady ;  says,  he  looked  in  the 
•ffice  at  the  castle,  and  found  Mr.  Edwards 
was  shcariff  the  year  before  Mr.  Toplady, 

[Cross-examined.] 
Being  asked  if  Mr.  Wabh  and  Mr.  Master- 
son  were  related  to  one  another ;  says,  one  was 
uncle,  and  the  other  was  his  nephew.  Being 
asked  if  gentlewomen  de  not  sometimes  go  to 
the  assizes ;  says,  some  gentlewomen  do  so 
sometimes.  Being  asked  what  was  Mrs.  Gif- 
fard's  husband ;  says,  he  was  a  justice  of  the 
peace,  but  a  poor  man ;  says,,  he  would  have 
taken  notice  of  lady  Altham  if  she  had  been 
in  court,  peing  asked  if  he  believes  Mrs. 
Giffard  can  be  believed  on  her  oath  ;  savs,  be 
cannot  form  a  belief  whether  she  can  be  be- 
lieved ;  as  drcumstanoes  happen  persons  may 
change,  and  that  Mrs.  Giffard  is  very  poor. 

John  fliuiey,  confronted  with  Mrs.  Heath. 

Q.  Do  yoa  know  Mrs.  Heath  ?-^.  Hutsey. 
I  do.  Sir. 

Had  yoo  any  conversatkm  with  her  about 
the  pkuntiff  being,  or  not  being  the  son  of  lady 
Altham?— I  had. 

How  long  ago  is  it  since  voo  had  the  eon* 
▼ersatioQ  with  Mrs.  Heath?— 1  think  about 
two  years  and  a  half  ajro. 

Give  an  account  of  what  passed  between 
yott?— About  two  years  and  a  half  ago,  I  went 
with  a  gentlewoman  to  Mrs.  Heath's  to  drink 
tea  in  Holbom,  within  SO  or  40  yards  of  St. 
Andrew's  church,  and  as  Mr.  Anneslev  was 

t common  conversation  of  the  coffee-houses 
I,  we  began  to  talk  about  him ;  I  do  not 
know  wbetlier  she  or  I  introduced  the  dis- 
ooorse,  but  she  said,  to  the  best  of  my  memory. 
Nobody  knows  |hat  young  man's  afiaurs  better 
than  I,  because  1  long  lived  with  his  mother 
the  bdy  Altham ;  and  she  expmsed  a  great 
deal  of  oonoem  for  him,  and  the  curcumstanoes 
he  was  in  t  she  toM  me  withal.  That  the 
dacheis  of  Buckingham  sent  for  her  three 
limes,  and  that  she  was  in  private  with  her. 
And  I  have  no  more  to  say,  my  lord. 

Did  ahe  tdl  yoa  the  import  of  the  oonverM- 
tion  between  her  and  the  aochess  of  Bucking- 
ham  ?— 1  do  not  lemember  ahe  did,  nor  I  never 
asked  her. 

JM  0heiay€(mosniiDgwhomi  orwhitthe 


duchess  sent  for  her?— To  the  best  irf*  my  r. 
membrance,  she  did  about  Mr.  Anneaiey. 

I  ask  voo  again,  and  recollect  ua4  cennidu 
very  well  before  you  give  an  answer,  are  yoa 
sure  that  Mrs.  Heath  said  that  bdj  Abbae 
was  the  mother  of  this  young  man  ;  or  was  it 
only  this.  That  I  have  hHi^  lived  with  lidv 
ArtbamP— She  said,  my  lord,  thai  she  hai 
lived  a  long  while  with  hia  motfaer,  lady  Al- 
tham. 

Are  you  sure  she  called  her  hb  motberf— 
Yes,  I  am,  my  lord. 

Bieoollect  whether  yoa  heard  Mrs.  Heatb 
say  any  thing  concerning  any  persoa's  beeg 
much  wronged  or  injured  ? — She  did  sey,  IW 
the  young  sentleman  was  verv  mocii  wjordL 
and  that  nobodv  knew  hotter  than  her,  becaiae 
she  had  lived  iong  with  the  lady  AJtbea  Km 
mother. 

Pray,  Sir,  had  this  Mrs.  Heath  any  dtscoane 
concerning  her  coming  to  Ireland,  or  that  abc 
expected  any  thing  ?---She  said  ahe  bdiefed 
she  tboald  come  into  Irehmd,  but  1  de  set  re- 
member that  she  said  she  expected  mnj  thang ; 
it  would  have  been  Yery  impnideaft  ef  herlt 
tell  me  so,  if  ahe  did.* 

•  According  to  the  <«  Genuine  Trial,'*  Iec 
Mr.  Hussey,  upon  cross-examioatieii,  says, 

"  He  came  to  Ireland  the  latter  end  of  July, 
and  lives  at  a  place  called  PsanstoirB,  near 
Ratb-Cofiee,  in  the  county  of  Kildare;  says, 
he  saw  Mrs.  Heath  several  times;  Uiatliiant 
acqaaintance  with  her  was  about  five  jeais 
ago;  says,  that  he  told  several  times  of  thai 
conversation ;  that  he  spoke  of  it  to  hia  mba 
in  Smithfield ;  that  he  spoke  of  it  in  his  owa 
house ;  that  he  believes  be  mentioocd  it  now 
and  then  since  his  coming  to  town  ;  end  that 
he  told  it  to  some  gentlemeo  in  Loadeo  in  Ihe 
ooflfee-houses.  Says,  he  never  sew  Mr.  Mac 
Kercher  till  last  year  in  the  Globe  ooT 
house ;  savs,  he  lodged  in  Orange-ooort,  1 
St  James%  in  London  ;  saya,  be  was  a 
vant  to  one  of  the  yachts,  and  m  ' 
in  linen.  Being  asked  who  waa  in  oenipaay 
when  Mrs.  H^tb  spoke  to  him ;  aajs,  oaa 
Mrs.  Simpson,  and  a  young  gentlewecDan  thst 
lodffed  up  one  pair  of  stairs,  were  in  eeasaeay, 
and  that  deponent  had  seen  Mrs.  Heath  hefsie 
that  in  company  with  Mrs.  SimpaoD  ;  say% 
that  Mrs.  Heatb  then  lived  in  a  eooit  aboot 
40  vards  from  St.  Andrew's  church  in  fiofton, 
andhe  waato  see  her  last  July;  that  he  bad 
letters  for  Mrs.  Simpson,  and  that  he  gave  tbcm 
to  Mrs. 'Heath ;  that  he  did  not  aCay,  but  left 
the  letters  with  Mrs.  Heath.  Sayo,  thatattbe 
Uat  conversatibn  he  had  with  her,  aheUdd  hoa, 
she  believed  she  shoald  come  to  hia 


about  being  a  witness  for  lord  Anglaaea  ;  aay)^ 
there  was  no  conversation  about  Sie  nature  M 


the  evidence,  she  only  said  that  ahe  was  to  gite 
evidencefor  lord  Ai^esea,  but  that  he  did  est 
hear  what  evidence  she  waa  to  give;  aavsythst 
he  told  her,  if  she  went  she  oi^t  to  be  wdt 
'  1;  says,  be  never  had  any  oonvetssliao  with 
opoe  about  the  aflhur;  aays^  th»e  vai 


S41] 


and  Richard  Eart  ofAngkseOn 


A.  D.  m$. 


[1518 


Un.  Mary  Hcaih  twora. 


Q.  Mrs.  Heath,  do  you  know  that  gentle* 
nan  that  sits  down  there  P 

Mrs.  Heath,  Yes,  I  have  seen  him  several 
inies. 

Do  yon  remember  about  two  years  ago,  that 
e  drank  tea  at  your  house,  with  one  Mrs. 
limpson  P--Ue  has  several  times. 

Did  be  drink  tea  with  yon  after  the  account 
ame  concerning  Mr.  Annealey  f — He  has  se- 
eral  times. 

]  ask  you  then,  whether  yon  bad  ever  any 
onversation  with  him  in  relatu>n  to  the  plaio- 
ff,  and  what  was  it  you  said  f— i  have  severd 
iroes  talked  about  it,  and  said,  What  a  vile 
liing  it  was  to  take  away  the  earl's  right,  and 
liat  my  lady  never  was  with  child ;  and  I  can« 
ot  say  no  more  if  you  rack  me  to  death. 

How  long  have  you  known  that  Mr.  Hus- 
ey.^— Whether  three  years  or  how  long  I 
an*t  say. 

ome  diflerence  between  the  first  eonversa- 
on  and  the  last  conversation,  because  she 
t«med  concerned  for  Mr.  Annesley  the  first 
me  the  conversation  was  about  Mr.  An- 
esley,  therefore  he  remembered  the  words, 
nd  was  positive  she  mentioned  lady  Altham 
is  mother.  Sa/>9  he  was  employed  as  a 
teward  in  one  of  the  yachts  by  the  Board  of 
keen  Cloth.  Being  asked  what  religion  he 
as  of;  says,  he  was  a  Roman  Catholics- 
ays,  he  heard  the  afiair  talked  of  in  common 
onversation ;  says,  he  was  introduced  to  Mr. 

I r;  says,  ne  heard  that  hia  name  was 

lade  use  of  in  conrt  when  Mrs.  Heath  was 
lamined.  Being  naked  how  be  heard  what 
le  people  swore ;  says,  he  heard  it  by  a  ge- 
eral  rumour ;  says,  he  was  brought  into  ttie 
)om  where  the  witnesses  were  by  the  person 
ho  served  him  with  the  subpcena ;  says,  he 
A  the  room,  and  went  to  Joe's  coffee-house, 
ad  let^  word  where  he  was. — Hussey  being 
(ked  whether  he  knew  before  last  Thursday 
lat  he  waa  to  be  examined ;  says,  he  did  not. 
eing  asked  whether  he  took  any  notice  to 
Irs.  Heath  the  second  time,  when  he  found 
le  changed  her  mind ;  says,  he  did  not  take 
IV  notice,  nor  did  he  mention  any  thing  of  it 
ber.  Being  asked  by  defendant's  counsel  why 
» would  not  prevent  perjury ;  says,  he  did  not 
ink  farther  about  it ;  says,  that  Mrs.  Heath's 
entioning  to  be  examined  for  lord  Anglesea, 
ade  deponent  think  sbechsnged  her  mind, 
eing  asked  whether  he  believed  what  Heath 
id  on  the  first  conversation  to  be  true ;  says, 
i  oould  not  say  that  he  believed  it  to  be  true 
the  time  of  the  first  converution,  but  gave 
mself  no  trouble  about  it.  Says,  that  at  the 
ne  of  the  second  conversation  he  did  not  re- 
»ileGt  what  was  said  at  the  time  of  the  first, 
id  believes  it  was  since  the  second  conversa- 
m  that  he  recollected  the  first  conversation ; 
ys,  he  spoke  of  it  before,  and  therefore  re* 
llected  ;  says,  he  spoke  of  it  several  times 
id  reiresbed  hit  me i)iory  about  it." 


Can  you  say  any  thing  of  his  character  f—* 
I  can  say  no  more  than  that  some  said  he  vras 
a  gentleman's  servant,  and  some  said  he  lived 
by  gaming. 

Do  you  believe  him  an  honest  man  f— I  can 
say  nothing  of  him ;  but  if  be  says  that  I  said 
my  lady  bad  a  chUd,  1  cannot  say  he  is  sk 
honest  man. 

Did  you  ever  say  that  nobody  knew  that 
young  man's  affairs  better  than  you  F— Ne,  my 
lord,  I  never  did. 

Did  you  ever  give  it,  in  his  prssenee,  ss  a 
reason  why  yen  should  knew  the  ^roung  man's 
affairs,  that  you  had  king  lived  with  lady  AW 
tbam,  his  mother  F-^No,  my  lord,  I  never  did  ^ 
and  if  I  was  to  be  torn  to  pieces,  I  would  say 
no  such  thing. 

To  Mr.  Htine^r. 

Q.  Repeat  the  words  you  heard  her  say. 

Hufgey.  She  told  me  that  the  duchess  ef 
Buckingham  had  sent  for  her  herself,  and  I 
cannot  say  who  introduced  the  conversatimi 
first;  butfllrs.  Heath  said.  Poor  gentleman,  1 
am  sorry  for  him  IVom  my  heart;  for  no  one 
has  ressott  to  know  his  aforshetter  than  I  do; 
for  I  lived  long  with  lady  Altham  his  mother. 

Mrs.  Heath.  By  all  that  is  ffood  and  great, 
I  never  said  any  sueh  word;  J  never  thought 
that  you  were  such  a  man ;  I  have  heard  pteople 
say  that  yon  were  a  gamester,  and  lived  in  an 
odd  way,  but  I  could  never  believe  it  till  now, 
but  1  always  took  your  part,  and  said  yon  be- 
haved like  a  gentleman. 

Hussey,    f  am  a  |[entleman,  I  can  bring  se-* 
veral  people  to  justify  me  to  be  a  gentleman, 
and  a  man  of  family ;  indeed  I  have  heard  you 
say  it,  and  speak  it  with  all  the  regret  and  con- 
cern imaginable. 

To  Mrs.  Heath, 

Q.  Do  yon  remember  the  lime  that  lady  AU 
tbam  went  to  Wexford  assises  F 

Mrs.HeslA.    Yes. 

Was  that  for  the  trial  of  one  DoyleF— I  do 
not  know  any  other  that  was  tried  but  Mr. 
Walsh ;  my  lady  came  home  and  told  me  how 
handsomely  Mr.  Walsh  pleaded  for  himself. 

Do  you  remember  what  day  of  the  week  it 
was  you  went  to  the  assises  F— Indeed,  my 
lord,  I  do  not. 

Did  my  lady  Altham  lodge  at  Mrs.  Vioe% 
more  than  twice  F— No  more  than  twice. 

Wonid  you  be  understood  then,  that  the  first 
tinae  was  when  she  came  from  Dunmaine,  afler 
she  went  down  from  Mrs.  Briscoe's  F^->A  little 
before  the  queen  4M  ^^^  fin^  ^me  was,  and 
the  second  a  little  before  king  Geoige's  birth- 

What  time  of  the  year  was  it  after  the  king*r 
btrth-dayibat  you  went  into  the  country  F— 
Some  time  in  the  summer. 

Did  you  ever  come  up  to  town  afVer  the  se- 
paration F— Not  till  the  time  we  left  Ross. 

Were  the  assises  begun  before  vou 
Wexford,  or  did  they  tegin  after  .^—1 
they  bflgua  afWr,  I  don't  know. 


believe 
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Do  yoa  know,  one  Bfr.  Hiwtnion,  Ibat  wis 
ireoeiTor  to  Arthar  earl  of  Anglesea  P-— No,  i 
do  not. 

Thomas  HiggisoHf  sworn  to  the  Voire  Dire,  and 
then  in  chief. 

SaTS,  he  knew  the  letelord  and^lady  Alkbam, 
and  that  he  knew  Arthur  the  late  earl  of  An* 
fiawea  ;  aavB,  that  he  was  .reoeiTer  of  the  late 
earl  of  Angleaea'a  rente  in  the  county  of  Wex- 
ford from  the  year  17  LI,  to  the  year  1716,  and 
that  he  knew  lady  Altbam  in  1715;  that  he 
collect  rents  at  a  place  called  CJonimes  in 
1715;  that  the  Thursday  before  Easter  he 
went  to  Clonimea  to  go  to  Wexford  assizes,  and 
that  he  went  the  Tuesday  afler  Easter  Sun- 
day tu  Dunmaine,  and  met  there  John  Weeden's 
wife,  and  one  Taylor,  and  some  other  servants  ; 
•ays,  be  enqaired  if  my  lord  was  at  home,  but 
was  tdd  be  was  gone  abroad ;  says,  my  lady 
came  down,  and  that  he  saw  her  at  the  bapk- 
door,  and  remembers  tha(  she  was  big  belly 'd, 
and  that  she  gave  him  two  glasBss  of  white 
wine,  and  that  he  drank  to  her  ladyship's  happy 


Wezfovd  ;  and  Thursday  morning,  which  was 
tiie  Thursday  after  Easter  Sunday,  he  came 
to  Wexford  aasuBUs ;  says,  that  the  spring  as- 
•isea  that  year  began  on  Saturday,  April  the 
16tb ;  says,  be  saw  some  tenants  of  my  lord 
Angles^  there,  and  received  some  n»bney  from 
them. .  Being  asked  if  he  could  remember 
•what  dress  my  lady  had  on  ;  says,  he  remem- 
bers my  lady  Ahham  bad  on  a  white  apron,  a 
white  bandkerohief,  and  a  striped  gown. 
Says,  he  paid  money  to  lord  Altbam  in  Wex- 
ford,  and  saw  his  coachman ;  aays,  he  was  at 
the  Big  Inn,  and  bad  one  pint  of  white  wine 
tbete ;  says,  he  heard  afterwards  that  Mr. 
Walsh  and  Mr.*  Masterson  were  tried  at  Wex- 
ford. Says,  he  paid  mj  lord  ^^L  rent,  which 
deponent's  son  received  at  the  Nannyrwater, 
in  the  oonnty  of  Meatb,  whioh  is  part  of  jpay 
lord  Aitbam^s  estate.  Being  asked  if  he  en« 
tenfd  all  the  money  be  received  of  mv  lord 
Augleaea's  rents  in  bis  book ;  says,  be  did, 
nnd  made  an  entry  every  day  in  bis  books  of 
what  he  received  ;  says,  he  received  10/.  from 
Mrs.  Giffard  on  Thnraday  going  to  Clonimes  ; 
that  be  jreceived  4/.  from  Mr.  Thomas  Houffh-. 
ton  ;  that  be  received  the  ^Hl,  at  Ennisoortby, 
Wednesday  in  Easter  week  from  his  son  (ex- 
cept 14*.  expences)  which  the  deponent  paid 
my  lord  in  Wexford.  Says,  as  he  was  going 
to  Bujer  Rogers's  he  met  his  son. 

[Cross-examined.]. 

Being  asked  what  day  of  tlie  month  was  it 
be  came  to  Clonimes ;  says,  on  TlHirsday  be- 
-  fore  Easter  Sunday  ;  that  he  was  backwards 
and  forwards  to  and  from  Clonimes 'for  three 
days ;  that  he  lay  at  Mr.  Sutton's  every  night ; 
IhA  be  went  to  Mr.  Hongbton's  on  Moimay, 
and  returned  to  Mr.  Sutton's  at  night ;  that  he 
went  first  to  Dunmaine,  and  afterwards  went  to 
1 


Ennisoortby  ;  thai  be  bad  do  liiniDeaeatI>SB. 
maine  but  in  order  to  par  hie  eoiBBliaiei^  •& 
my  lord,  and,  if  be  met  bin,  m  teM  binlofdiyp. 
thikt  the  deponent's  eon  got  IfafC  wmu^  at  the 
Nanny-water.  Says,  be  oaDnol  tdlwbdher 
Dunmaine  be  the  nearest  road  from  CtoaiBei 
CO  Ennisoortby  ;  and  deponent  aaya,  tbsi  left! 
Anglesea  said  there  would  be  many  preteedm 
to  bis  estate,  and  desired  the  depMcot  t»  tsn 
tenant  to  Mr.  Charles  Anneslej. 

[Defendant's  counsel  desired  deponent  te  leek 
over  bis  papers,  which  he  tuooimmg^y  dU; 
and  then  mentioned  particular  timea  ^  hts  re> 
ceiving  some  rents :  That  he  reeoved  rEsb 
from  Mr.  Thomas  Houghton  in  1713,  aad  W 
the  best  of  his  memorjr  received  4/.  j 

Mr.  Grsar  ColcUmgh  beinff  in  Court,  vw 
asked.  If  he  had  seen  lord  AUham  at  Wexion: 
assises ;  says,  he  does  not  reoiember  to  have 
seen  bim  there. 

Then  Higgwm  being  again  intenrog^ated. 

Says,  be  could  not  tell  the  day  of  the  week  he 
received  Houghton's  rents  ;  aaya,  he  reoeif  c^ 
Giffard 's,  Houghton's  and  obe  Sattoo's  reet 
within  three  days  time  ;  sajrs,  be  beiievrs  it 
wus  after  the  21st  of  May  be  lay  at  Rf» 
That  he  lay  either  at  one  Browniog'i  er 
Boucher's.  Being  asked  the  particiibr  ana- 
ner  of  his  entering  the  receipt  of  the  rents; 
says,  he  entered  the  particular  day  of  the 
month  on  which  he  received  the  oioney.  Sen, 
he  very  often  lay  at  Dunmaine  before  the  tiau 
of  his  going  to  the  assizes ;  and  lay  sevc^ 
nights  at  Dunmaine  before  lady  Aliham  cxw 
thither.  Says,  be  called  at  Danmaine  to  ac- 
quaint my  lord  that  his  son  would  pay  that  mo- 
ney. Being  asked  if  he  made  an  entry  of  that 
money  ;  says,  be  is  sure  he  made  an  entr^  eC 
that  money,  and  took  receipts,  and  has  seea 
that  entry,  and  believes  it  was  the  21st  of 
April.  Says,  the  money  was  paid  abont  ten  ie 
the  moniing.  Says,  be  belieres  he  was  not  sr 
Dunmaine  for  two  years  before  that  time,  oor 
was  he  there  afterwards.  Says,  he  did  aot  sc« 
my  lady  at  Dunmaine  before  that  time,  botsa^i 
her  at  Koss.  Says,  he  received  kii:ji  Ahbaia's 
rents  a  long  time  in  the  countv  of  Meatb,  bvt 
did  not  receive  the  rents  at  Koss.  SeyK,  be 
paid  some  part  of  the  rents  towards  a  cbanot ; 
that  he  was  bound  ibr  70/.  and  loat  80/.  by  it 
Says,  he  surveyed  lands  for  earl  James,  aod 
earl  Arthur.  Slays,  that  in  June  or  July  17 13, 
it  was  said  in  the  presence  of  the  bile  ferd 
Anglesea,  that  lord  Altbam  had  a  sou,  and  lord 
Anglesea  wished  be  had  one.  ^ys^  he  re- 
ceived  a  subpoena  to  appear  on  the  trial.  Bdn^ 
askeii  if  he  believed  Mr.  WiCliaro  Knapper  to  be 
an  honest  man,  or  that  he  would  forswear  hiin- 
self;  says,  he  believes  Mr.  Knapper  to  be  ar 
honest  man,  and  that  he  believed  no  boae^ 
man  would  forswear  himself. 

Colonel  Lrftu$  waa  called  tosanport  Mrs 
Giffard's  character,  and  he  waa  amd  by  tU 
defendant's  oonnaid,  Whether  ha  bcTieved  Mn 


ISi»] 


^ni  Ricfytfd  Earl  ^Jb^M»* 


A-O.  I7f% 


x>ftiia  mw^iM,  ilM  he  Nlj|eF«  ^M  mtj  ^ 
elieredapapi  bfBr  0(^.P-11ie  j^nftMr^  oooo- 
el  tbeceqoop  ff^ei  colpod  l40ltiif^--VbeUier 
f  ri.  LupUien  couM  |l>e  belicTei)  nooQ  her  oittb : 
le  ifud,  he  could  jio|  Mi|(e  mmui  ^tfi^fLV  bow 
womao  c(^14  be  belie? eJ^  ttuX  lired  m  |^ 
titeibe  lived  iQ,—ADd  tliereupoa  mentioned 
"^^  fiq}arioiieliibercherMler/ 


MW 


Here  cods  the  nbth  day's  ezftmtoition  of 
rhnence,  to  this  caose,  on  Monday  the  91rt 
ay  of  Noveoiber,  abodlel^to'elockelnifbt. 
Lod  theCoort,  Wlbelike  oooaent,as  usoal, 
rhich  was  sig^ned  by  the  parties  and  their  re- 
pectire  attomies,  and  reae  in  open  oonrt,  ad- 
7urned  till  nine  o'clock  the  next  monupg. 


The  Court  OMtecoordhisr  toa^joorbment,  and 
be  jury  beinfl^caUedorer  asbefore,  answered  to 
heir  nemesy  reapcotirely . 

WUUam  Stephemf  swoni. 

Bern;  asked  if  he  knew  AHhnr  Herd,  and 
rbether  he  had  any,  and  what  diseoorse  with 
tim  ;  says,  he  knew  Arthqr  Herd  and  saw 
liai  when  Mr.  Annealey  came  to  the  Bear-inn 
B  EaoisQorthj ;  andthnt  he  thenasked  H«d, 
irbat  strangers  |hose  were ;  tliaft  Herd  then 
aid,  This  is  the  r»bt  lieir  to  the  Anglesea 
statei  if  right  wmdotake  place. 

[Cross-examined.] 

Beiitf  asked  whether  he  said  that  Berd  told 
lim  Uy  Altham  had  a  ohiU ;  aays,  Herd  did 
ot  say  that  bdyAltham  hade  ehikit  batde- 
ooenc  says,  be  naet  Herd  in  the  strset,  and 
hat  Herd  toU  him  he  (Mr.  Anncsley)  was  the 
'onng  lord.  Behig  ssked  aa  to  Herd's  cha* 
actsr;.says,he  nerer  heard  but  that  he  was 
n  honest  man,  «id  kelievea  that  Herd  naay  be 
eJieted  en  hb  oaths  aad deponent  saki,  he  did 
lot  eseihe  yoanfc  told  at tb^tioMthstHflrd  had 
bis  disQowte  with  him,  fiir  that  he  was  down 
t  Tom  mag's  at  the  Beer.  Deponent  aays, 
IS  talked  of  the  diseoorse  he  had  with  Herd  to 
oe  Baitholomew  Foriong,  who  lives  vnder 
obwftl  Rkihards,  when  JaHong  was  snb<> 


Being  aslqsd  npon  whaf  occasion  be 
sMittoFovleng;  says,  neeanae  Foriong  said 
kfthar  Herd  was  a  SMterial  evMence.  Bcbg 
akcd  what  Foriong  toU  him ;  says,  Forloog 
old  him  nothing..  Beinff  ssked  what brooght 
fim  to  town ;  says,  hie  horse  biooght  him  to 


[The  defendant^  oeupeel  mde  ^«Pf«  .« 
narks  on  A*  indecency  of  the  witneisi'sjan- 
wcrs  Oil  so  solemn  an  ezaaunation,  and  then 
eked,] 


f  Ike  heife  was  Ins  own;  he  anawtrad,  it 
vae  not  his  ownbothehiied^it:  And  b^ng 
iskedwAO  hired  the  hofse^  for  kirn;  kaseidhe 
lookl  ootMl,  kafeoadthe  horse  at  the  door ; 
lesaid  he  waaeicnsd  wilkusolmma  by  one 
YQU  XVII, 


Q'Nea,  bol  th^  he  lyd  no  dippDififf  witl| 
Q'Meil  a^Qt  ^vinff  ms  efideace.  Bfnng 
naked  wbet  busmem  oe  followed ;  he  nud*  til 
^ep^apoblicjioiiseand^phbpiii  Bj^ispoftliy. 

William  HougMon^  sworn  to  the  yoifjs  Dire. 

8eys,  be  ^ss  j^own  Arthur  J^erd  very  well 

eae  fifteen  or  sizteeo  years  past ;  that  h| 

'inr  Henl's  shop  ebooi 


these  fifteen  or  sizteeo  y 
happened  to  go  into  Arlho 
a  wig,  and  had  some  diso 
heaiS  him  sa^  Mr.  Jama 


diseoorse  with  lum,  ana 

^ ames  Aogesley  wasthe 

true  heir  to  the  estaj^  the  earl  of  Angleeea 
pome^sed,  as  he  verilv  believed,  aod  ttiat  he 
knew  him  from  a  child  at  Duomaloe  and  al 
Ross. 

tCiwp-ewiuned.] 

Behig  asked  if  he  madense  of  these  werdii 
That  he  knew  him  at  Dunmaino  and  at  Bom  | 
teys,  he  did.  Being  asked  where  hk  was 
bom;  says,  he  was  born  at  Ross,  and  lived  at 
the  town  of  Ennlsoortfay  fifty  three  years  neit 
Candlemas.  Being  asked  how  he  came  to 
give  his  evidence  here ;  pays,  he  heard  of  a 
letter  whfeh  went  to  Roes,  and  that  the  letto* 
was  the  sole  thing  that  oecanoned  hie  coming 
to  give  his  evidence,  and  that  hecasae  of  hS 


Being  asked  what  he  said  to  the 
hesuil  he  wooMdo  all  the  jns: 


own  aocord< 
letter;  says, 

im  in  his  power  to  ^Ir.  Anneeley ;  says,  he 
Imd  no  tbongbts  of  oomwg,  but  that  ols  cen^ 
science  pricked  him,  besiiing  ihat  Aithnr 
Herd  bed  given  snch  evkfence.  Being  esked 
when  it  wae  hp  reMved  on  cbminff  to  give  hie 
says,  when  ha  heard  it  wnsgsint 
Nt  Mr.  Annestoy  1w  bed  tlKMg  btseT 
Being  asked  what  the  Still 
the  letter  was ;  ssys,  the  Istlsr  gave  aa 
of  the  trial;  that  Ae  letter  eanse  to  Mrs.  ttnnot 
and  as  she  was  taUdag  of  tka  trial,  h  Wis  sd 
that  Arthnr  Herd  turned  tail  to  Mr.JaineaAB* 
nesley,  and  that  that  eotpri*^  ^^  ^e 
8eye,  the!  it  being  told  ^boot  that  Hetd  was  be- 
oome  an  evidepce  for  kwd  Anglesey,  deponent 
mentioned  that  Herd  had  tbrmeriy  dedaret 
otherwise;  and  depqnent  said,  that  hearing  of 
jlerd's  evklence.  he  did  recollect  what  Herd 
had  formeriy  eeid.  Being  asked  whether  he 
kAOw  tbet  he  shonid  oopne  time  eoooffh  to  give 
his  oTidenee;  saye,  if  he  did  not,  he  ehooU 
know  the  T9t4  huk  egeio- 

John  J^fon,  sworn* 

Being  uM  if  he  knew  Mr.  Downee,  and 
Mad  any  omvefsatiapi  with  him  aboot  Mr. 
Jemes  Jboeili^  the  lessor  of  the  phuntiff;  saja 
be  knows  Mr.  Downee  Tery  well,  that  Blr« 
Downee  toUhim  in  diicoorse,  tbatlord  Altham 
said  to  the  child,  You  bestnrd,  |^  upend  salnta 
the  man  who  made  yon  a  Christian,  and  that 
be  ehoold  get  90QI  V  giving  thisavideooa. 
Deponent  said,  it  wee  on  a  Sanday  in  the 
,snmmer  or  harvest  Isst  wss  a  twelvamonih 
thet  Mr.^Dowam  said  those  words ;  says,  that 
deponent  then  tohl  Mr.  Downm,  that  be  wee 
old,  and  his  memory  might  be  treacherooei 
wkecenpenllr.  Downee  mid,  tbet  he  woild 
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|et  k  remedjr,  that  lit  sbould  get  abiolution 
Irom  some  other  gentlemen  if  his  memory 
was  not  sufficient  to  support  his  oath.  Being 
asked  if  Mr.  Downes  made  any  application  to 
htm  for  a  remedy ;  saySj  he  did  liot.  fie  wAs 
asked  if  he  was  a  priest. 

I'lantltf's  counsel  desired  him  to  refuse  an- 
twering  that  question,  snd  the  witness  refused 
answenug  it. 


£Cross»eiamined.] 

'  Being  asked  if  it  was  in  confession  Mr. 
Downes  told  it  him ;  says,  it  was  not,  it  was 
obly  in  common  conversation.  'Being  asked  if 
Mr.  Downes  told  it  to  him  as  what  was  really 
true  or  not ;  says,  he  does  not  know :  and  being 
^kad  whaft  were  bis  owaaentimentaof  it;  be 
said,  whether  it  was  true  or  false,  he  thought  it 
bad  to  feceire  meney  for  giving  his  testimony : 
^e  ftttdi  Mr.  Downes  is  thought  to  be  very 
unguaraed  in  his  expressioDs/but  would  not 
say  positively  that  Mr.  Downes  would  swear  to 
a  falsity.  Beineasked  if'it  is  a  practice  for 
a  man  to  be  absolved  before  a  fact  is  committed ; 
as  suppose  a  man  should  say  he  would  awear  a 

else  tbingy  could  be  be  absolved  in  such  a  case 
fore  lie  swere ;,  s^ys,  he  could  not  be  ab^ 
solved  in  that  easel 

Mr.  Jhmnes  was  called  upon  the  table  to 
know  what  he  could  say  to  support  his 
own  testimony. 

He  was  asked  if  he  had  any  conrersatioa 
with  Mr.  Ryan  about  his  giving  bis  evidenee 
bere^  or  if  be  toldiiim  that  he  was  to  get  300(. 
Ibr  giving  fats  evidence:  Mr.  Dowoes  jaid,  be 
pever  had  any  convenation  with  him  about 
what  he  wsn  to  swear,  and  never  tokl  him  that 
he  was  to  get  200/.  lor  giving  his  evidence  ; 
and  saids  he  never  received  a  penny,  nor  was 
lie  to  receive  a  penny  for  giving  this  evidence. 

I^yan  insisted,  that  Mr.  Downes  told  bim  be 
was  to  receive  SCO/,  for  giving  his, evidence. 

Then  Ryan  being  asked  where  be  lived,  and 
what  persons  he  knew ;  be  mentioned  tha 
places  ne  lived  in,  and  some  persons  he  knew ; 
ne  said,  that  he  absconded,  but  was  found  out, 
ftnd  served  with  a  subpoena  to  give  his  testimony 
here,  and  he  added,  that  he  was  not  to  get  a 
penny  for  giving  his  evidence.  Being  asked,  if 
tie  told  any  person  what  be  said  Mr.  Downes 
bad  mentioned  to  bim ;  says,  that  happening 
to  be  in  company  with  three  ffentlemea  at 
Ross,  and  heariug  them  talk  of  Mr.  Downes, 
be  mentioned  the  words  to  them ;  says,  he  also 
inenlioned  the  affair  to  one  Kelly,  and  sup- 
poses that  Kelly  might  talk  of  it.  Being 
asked  where ^e  set  up  io  Dublin :  he  sahl,  he 
aet  up  at  the  Wbite-ctx>S8  inn  in  Fill-lane ;  he 
Mid,  he  did  not  come  to  town  with  a  view  of 
giving  his  evidenee,  but  about  other  business, 
and  was  subpoinaed  since  his  oomuig  to  town. 
Being  asked  if  any  witnesses  for  the  plaintiff 
Mffed  at  the  inn  at  which  he  set  up ;  he  said, 
kt  beard  there  wart  IMBw  of  tba  plauliff's  evi- 


£ 


dences  there*  Bem^  asked  If  be  erier  ael  ep 
at  that  inn  before;  saya,  he  never  did.  Aad 
being  naked  who  recommended  the  boaaeu 
him ;  says,  it  was  one  Kelly  who  caaae  to  to«ra 
alonff  With  bim-  And  t!eing  asked  if  tba 
Kel^  was  concerned  in  any  respect  for  lbs 
plaintiff;  he  said,  he  beliere^he  was. 

Colonel  X^^calM  to  give* 
Father  Downes. 

8aid,  he  vnaa  a  tenant  of  his  for  ton 
yeara,  and  behaved  well,  and  said  be 
Ii|da^pMxl  character*  and  that  bo 
lieve  bim  upon  his  oath. 

Seijeant  MarthaU  mentioned  the  CmitatioQi 
of  the  estate  by  the  witf  of  earl  Jonoea,  sa^ 
observed  that  lord  Altham  svaa  teomni  for  file, 
remamder  to  his  son  ;  and  that  by  coneealioic 
that  he  had  a  son,  it  was  easier  for  bim  to  tell 
reveraions ;  and  that  it  was  bis  ialateaklo  osa- 
ceal  a  son  from  his  ereditora  ;  tlMt  thengb 
sometimes  the  lord  Altbam  and  the  ypoasnt  de- 
fendant were  not  upon  good  tenno,  yettbty 
joined  in  setting  rovcrnuoary  leooeo.  He  tbea 
aet  forth  the  UmitatiMia  of  the  willo  ond  eodidii, 
which  were  on  tiie  table* 

Eieanffr  Murphy  called  ogoin* 

Being  asked  if  Rolph  did  Kre  at  tbe  koese  of 
Donmaine  in  her  time ;  saya,  that  Rolph  M 
not  live  there  in  her  time;  says,  efae  on 
laundry-maid  there  when  lady  Ahbom  was 
brought  to  bed.  Beine  desired  to  name  tbt 
other  servants;  says,  Mrs.  Beatb  and  Aothooj 
Dyeh  lived  there,  and  Mary  Doyle'fvon  boon- 
tnaid,  and  one  Weedon  wascoaefamob;  botsni, 
she  did  not  remember  that  Mary  Waters  or  oat 
Setright  waa  there  when  lady  Altbam  came  lotbe 
country.  Says,  that  a  woman  cook  come  akag 
with  my  lady,  and  that  there  woo  not  o  man- 
eook  in  her  tune.  «  Bebg  asked  if  ohe  reaeiB* 
bered  one  Betty  Doyle  at  Donmaine;  savs, 
she  did  not  lomember  Betty  Doyle^  Iivm^ 
there;  she  mentioned  onolber  women  beiaf 
there  who  was  a  woader  in  the  garden.  Beia^ 
asked  whether  Mary  Doyle  lived  in  the  hooM 
befbre  her ;  saya,  that  Mary  Doyle  wos  io  ifce 
bouae  before  bar.  Being  asked  if  Mrs.  h^akn 
is  dead  or  alive ;  saya,  aho  knows  not  wbciber 
she  be  dead  or  alive;  says,  Mr.  Taylor  birarf 
the  deponent,  and  at  that  time  abo  beaidladjr 
Altbam  was  to  come  home.  She  dsad,  that  btr 
ladyship  was  at  captain  Butler^  befoio  sbt 
bad  a  child. 

Thamat  Rohh  was  called  again  to  be  ezammsj, 
and  Eleanor  Murphy  mtA  on  the  table  ai 
the  same  time  in  oourU 

Eleaqpr  Murphy  was  asked  if  abe 
Rolph ;  Murphy  said  she  never  knew  P^ 

Rolph  was  asked  what  time  he  cam 
AUbam's  service:  he  ssSd,  be.  came  in  17 1 
1719,  and  left  it  in  1715,  and  w 
when  lord  and  hidy  Altbam  canef 
said,  he'was  always  in  Dunmaine  < 
lady  Altbam  wottt  to  Woifrrd  assison*  ^  ^ 
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there  in  his  tiiM ;  ha  taid  that  Meagher,  was 
not  there  iaJiis  tine, 

ifaty  Dqyle  called  a^ln  to  be  examined  and 
swoni. 

BeiDg  asVed  ht>w  ToDgsbe  lired  lo  the  aer- 
Vtce ;  says,  she  Ib^  fonr  monthirfn  the  serTice, 
«Dd  that  Chifrles  Meagher  was  bntler  in  ber 
time,  and  tba^  Rolph  was  not  there  in  her  time. 

Rolph  was  asHed,  if  be  remembered  Mary 
Doyle  there;  he  said,  he  did  not  retaiember  her 
A  servant  there  in  bis  time. 

Mary  Doyk  was  asked  if  Dennis  Redmonds 
n^aa  there  in  her  time;  she  said  be  was;  and 
that  Eleanor  Mmrpby  stayed  in  the  serrice  after 
lier :  she  said,  she  came  into  the  service  after 
Ciiristmas ;  and  that  Eleamir  Murphy  was  in 
service  before  ber;  and  that  she  herself  was 
ia  the  aervifle  liefore  lady  Aitbam  came  to 
Dunmaine. 

Murpbjic  aaid«  she  lived  with  madam  Butler 
in  Ross  before  she  came  to  Danmaine. 

Rolph  was  asked,  if  Joan  Laffaa  was  there 

in  bis  time ;  he  aaid,  Joan  Lafian  was  not  then 

.  in  his  time ;  and  that  he  was  in  my  lord  A1- 

fham's  service  when  my  lady  Aitbam  came  to 

Punmaine,  ia  Chriatmas,  1713. 

Eleanor  Murphy  said,  abe  saw  Joan  Laffan 
«t  Mr.  Butler's  when  sbe  waa  in  service  at  Mr. 
Butler'a, and  that  Dennia  Redmonds  waa  in  ser- 
vice in  Dunmaine  when  sbe  waa  there. 

Bolpb  being  asked  where  be  lived  before  he 
came  over  to  Ireland ;  he  said,  he  lived  in 
Chelsea.  Being  adced  where  he  took  shipping 
for  this  kingdom ;  be  said,  be  took  shippiojgat 
Holyheadf  and  went  home  by  the  way  of 
Bristol 

Joan  Laffitn  was  called  to 'be  earamined  and 

sworn,  and  Ralph  and  Eleanor  Murphy 

.  were  at  the  same  time  on  the  table  in  court. 

Being  asked  if  sbe  ever  saw  Rolph;  she 
aauii  sbe  could  not  tell  if  sbe  bad  ever  seen  him. 
Being  naked  who  waa  butler  in  her  time ;  sbe 
aaid,  Charles  Meagher  was  butler  in  her  time. 

Rolph  waa  then  aafced,  if  be  ever  remember- 
ed to  have  aeen  Joan  Laffan ;  be  said,  he  never 
remembered  to  have  seen  her  before  bis  then 
aeeiogber. 

Laffan  waa  aaked  if  she  knew  Eleanor  Mur- 
phy «r  Mary  Doyle;  abe  aaid,  abe  knew  them 
above  SO  years,  but  they  were  not  at  Dunmaine 
in  her  time.  She  waa  asked  when  sbe  came 
to  Dunmaine ;  she  said,  she  came  there  in  the 
harvest-time,  and  that  lady  Aitbam  hired  ber 
about  AU-Ballow-tide. 

Rolph  said,  lord  Aitbam  atayed  three  weeka  in 
Dunmaine  when  he  came  from  Wexford.  He 
was  asked  if  he  ever  lived  in  Kent  near  Maid- 
atone;  he  sMd,  be  never  lived  there;  he  said 
be  quitted  Dunmaine  in  1715,  after  Michael- 
mas, and  that  lord  Aitbam  waa  then  in  Dublin ; 
be  said,  be  went  to  Wexford  assizes  at  the 
time  of  Masterson  and  Walsh's  trial';  that  my 
Jord.c«^e  firom  Wexford. to  Dunmaiaei  and 
arent  ailcrwardi  to  Dubbi, 


Blcanar  Hurpby  baing  aiked  irbart  abe  wai 
al  the  time  of  the  great  eclipse ;  aaid,  she  waa 
in  Boss  al  the  time  of  thegreat  darkaeaa  betbra 
she  came  to  my  lady 'a  service;  and  that  aha 
lived  at  Madam  Butler'a  in  Rosa  at  the  time  of 
the  great  darkneaa. 

Demnii  Redmtmit  waa  then  called  lo  ba  exa* 
mined  and  awoni,  and  he,  Rolph,  Joan 
Laffan,  and  Eleanor  Murphy  were  all  at 
the  same  time  on  the  table  m  court. 

Redmonds  was  asked  who  waa  butler  in  hia 
time ;  be  aaid,  that  one  Meagher  waa  butler  in 
bis  time,  and  that  he  remembered  one  Rolpb 
id  hb  time  about.tbe  cellio';  and  be  .said,  that 
Meagher  gave  tlie  servants  drink  at  the  time  of 
the  child's  d^riatening.  He  said,  he  knew 
Murphy,  but  eould  not  tell  whether  abe  waa  in 
the  service  in  bis  time. 

Mary  Doyle  being  asked  again  if  Eleanor 
Mmphy  waa  in  the  service  at  Dunmaine  be<v 
fore  ber  time;  ahe  iMid,.she  could  not  now  tell 
if  she  waa  ia  the  aervice  before  her  tiinat         % 

Redmonds  being  aaked  if  he  remembered  the 
time  of  the  great  edipae ;  be  said,  be  could  not 
remember  the  time  of  the  greateclipae  ;  but  be 
said  he  remembered  the  time  of  the  rejoicings 
for  the  birth  of  the  child.  Being  asked  it  ha 
remembered  the  time  Rolpb  went  away  from 
the  service ;  he  said,  he  did  liot  remember  when 
Rolph  went  away.  Being  asked  if  ever  ha 
went  to  Dublin  with  k>rd  and  lady  Aitbam ;  ha 
saidj  be  did  not.  Being  asked  if  be  remembered 
the  quarrel  between  Rolph  and  the  gardener  ; 
he  aaid,  he  remembered  no  ouarrel  between 
them.  Being  asked  where  be  left  the  midwifa 
be  brought  along  with  him  to  Dunmaine ;  ha 
said,  heleft  her  in  the  middle  of  the  yard  befora 
the  iipreat^door.  Bein^aakad  if  be  understood 
English ;  he  said  be  did. 

John  TVmer  called  again  to  be  examined  and 
sworn. 

Turner  beiog  aaked  what  time  he  made  hia 
firat  viait  to  Dunmaine ;  saya,  he  m^de  bis  firal 
visit  shortly  after  his  marriage,  which  was  oa 
the  29tb  of  September  17l4.  Being  aaked 
how  long  his  wife  staid  in  Dunokaine ;  aays^ 
hia  wife  was  there  six  or  seven  weeks.  Beinr 
adced  of  what  size  lord  Aitbam  was ;  he  pointcS 
to  a  middle  sised  gentleman  in  court,  and  said 
he  was  shorter  than  him.  Being  asked  if  efar 
be  dined  with  any  of  the  bead-servanta;  ha 
said  he  never  did.  Being  asked  if  be  remem* 
bered  the  butler;  aays,  he  did  npt  remember 
who  waa  bittler  when  he  waa  at  Dunmaine. 
He  was  asked  if  he  remembered  to  see  Rolph 
the  butler ;  he  sud,  he  did  not  remember  to  sea 
him  in  Dunmaine;  he  said,  be  waa  in  Dun- 
maine in  July  and  August,  and  that  be  remem* 
bers  to  see  the  Udy  Aitbam  in  Angnat  1715,  at 
Dunmaine. 

Rolph  being  asked  how  long  my  lord  and 
lady  went  to  Dublin  before  be  quitted  the  ser« 
vice;  be  aaid,  about  three  months,  and  that 
they  left  it  in  June  or  July  1715,  and  that  theV 
did  not  return  to  Dunmaina  Wore  he  Jail  iL 
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Beiii|r»M  hdvr  Umg  afbr  Weiftfi^  9tiiktu 
aij  lord  went  to  DuUiii;  benid,  mj  kml  ir^M 
•boot  three  weeks  or  a  ihonth,  but  &  net  gure 
tlwt  my  lady  went  then ;  he  eaid.  he  beliered 
k  was  the  vear  after  the  Aebellioo  he  left  Dau- 
inauiey  and  was  encamped  in  Hyde  t^irk. 

Snrmer  wiw  examined  'is  tolaify  AltkaUi'e  behi^ 
.    at  Wexford  attiBses. 

fie  a^ld,  Uiat  be  overtook  my  Ibfd  going  to 
the  assizes  m  a  chariot,  and  that  there  were 
two  servaiita  along  With  him»  btti  tkut  bb  nw 
Ho  women  alonff  with  him  ^  be  said  my  bidy 
Iras  at  home,  and  that  be  saw  ll^r  el  bStoie  after 
lay  lord  went  to  Hie  assizes,  ^ng  asked  if 
be  heard  of  any  remarkable  trial  at  tbeassiitess 
be  said,  be  believed  Mr.  Walsh  and  iM>me  other 
twrsons  were  indicted  there*  Beii«f  asked  if 
lie  remembered  the  ^y^ise ;  be  satd>  be  did  \ 
Ibat  he  betiered  it  wts  in  (he  year  he  i^as 
married,  and  he  thought  it  tiras  in  the  begin- 
iiing  of  summer,  and  that  he  belTe? ed  it  was 
after  Wexford  assiiees.  Bttiig  asked  if  he  did 
Knuember  wber6  he  was  at  the  time  of  the 
€pl^»se ;  be  said,  that  at  the  time  of  tbe  edfpse 
lib  wasbetweebMagbevy  attd  Wexford,  neSr 
Sir.  Gokloiigh's,  bkt  that  be  does  hot  remett- 
b^  i^bat  was  bis  business  there  at  that  time. 

^The  Court  ordered  Mrs.  Benrietia  Cole  and 
Urs,  Heathf  to  confront  each  other. 

To  Mrs.  Heath. 

Q.  Mrs.  Heath,  you  said,  as  w^TI  te  I  re- 
Member  your  testimony,  that  Rolph  was  butter 
ftt  Onnmaioe? 

Mrs.  Heuth,   Yes,  when  T  first  went  down. 

Can  you  recollect  bow  long  he  continued 
there  ?«-Iiio,  hot  I  remember  hb  wentawSy 
When  we  were  in  Dhblin. 

When  ?.*-The  last  timb  that  we  came  up, 
;   Yqu  mentioned  tbat  yoa  saw  tb^  lire-wprks, 
the  first  birth  day  of  king  George  the  first, 
frooE)  captain  Annesley's  lodgings  ?^-I  did. 

Had  you  left  Rolpb  in  the  country  iheb,  or 
liad  yon  not  f-^I  left  him  in  the  country,  in  thfe 
lionfte. 

Did  yon  find  hire  in  the  bouse  ^benydu  re- 
lumed f-^NOy  for  ray  lord  hired  a  butler  ib 
Dublin,  one  Charles  Ikfagber,  add  sent  him 
^own. 

Was  he  seut  bofore  my  kdy  went  back?— 
Rb  was  sent  while  we  were  at  Mrs.  Vice*S|  aud 
Ured  there. 

Was  there  any  account  that  Rolph  had 
(flitted  the  family  before  Magher  was  hired? 
^I  cannot  tell;  bat  there  wSs  a  suarrei  be- 
tween Rofpb  and  the  gaidener>  and  be  wbs  or- 
dered to  quit  it. 

Whin  tSnde  of  tbe  year  dkl  t6b  go  back 
Mb  my  lady  to  Dnnmaine?.~u  wsis  above  a 
year  werstayed  m  town. 

Did  Magber  act  as  boder  darisy  tfaatl^Kitor 
^He  did,  my  lord.  .  { ber,  snfi  yet  sbe  excused  heiMf. 

Yoa  casse  ever  witb  my  MVfrdto  Stfgiaod?       Do  you  veMmbir  bby  ibht  ^^^  1 
•^  dltf.  «pon  ffiatf---Hy  tidy  iWMnlea. 

.  Yoo  first  cam  btb^BlitosietflfbqMiliattfs.      Wboj^lWJt  aiftteMtliiybarMtef 
mf^WeciUfeOiMtoM^       "^  •^Mcs.Heilk  j 


•WMVe  uM  yon  jgO  inMNWHHy 

left  captain  Brlsebe'sN^We 
Donmatue,  and  got  there  oil  C 

Dki  not  yoa  go  first  iolo  etbcr 
^We  did  Aol  go  at  all  to  aby  house  t» 

ToMrB.CS»fe. 

Do  you  rraaeoiber  the  tisap  .of  My  i^l<^b*v% 
comiiig  to  yoor  liouse,,  when  the  ireooikaQiaiisa 
happened  ?— Mrs.  Cole.  I  do* 

What  became  of  ray  knfi  and  M/  aA*- 
wards  P^To  the  best  of  my  koowledp,  diey 
did  not  stay  in  bur  bouse  abpvo  fiMir  or  five 
daya,aodihey  went  and  took  fe^uigoal  Mia. 

toVixB.Sea$L 
Q.  Dovoa know tbisgendewoaiaBf 
ilLn.ueatk.  1  do  remember  bcr. 

T&Mii.  C0C«. 

Q.  Did  yon  e^er  visile  aftisr  Aejr  tal  kft 
your  bouse,  while  thqr  reflsained  in  WWmt 

Mrs.  Cole.  I  cann«l  tell,  bot  1  bdittve  ws 
miffbt. 

Recollect  yourslslf  sod  fiitj  whether  yoo  tn 
certain  ttiat  ibey  went  to  Vi«iiBfs,  or  imy  ^)kber 
place  firotift  yoUr  fklbePs  P-^lndieed,  mj  lord, 
J  belietre  theV  tvent  to  Mn.  Tioe's. 

Can  you  be  j^itivethatfbey  I^Nlg^  is  ay 
either  bouse  in  DubKn  but  yoor  IbthcrX  ^- 
fore  they  left  Dobfin  ?--^i  am  |^the. 

What  do  you  fbubd  your  otMifeioii  wtfotf-^ 
believe  I  have  seeb  them  iu  D«Alhi. 

Well,  but  what  reison  have  yon  fo  tbiak 
they  went  to  Vibe's  befo^  tbey  W'edt  lo  Dh- 
toaTrieP--^Tbe  reasob  I  canreebHfei  ia,  tbsl 
after  my  lord  and  lady  came  tngMI*«  ny 
ftfth^  #a)i  still  uneasy,  thoogb  tkey  W^te  eooM 
together,  till  my  tord  took  her  to  a  kidgk^  of 
bis  own ;  and  be  tbofq^fat  if  tbey  wesH  to  Mge 
at  some  other  phicflb  it  might  have  a  hMcr  h» 
6^  air  of  a  reconciliation. 

Did  you  understand  yoor  father  to  aaeaa  kj 
that,  Ibat  it  would  lltoitoe  toore  poMie  maA  m. 
tbrious  to  tnankind,  that  lord  SM  todV : 
were  i^lly  redMiciMf-- Yei»  I  dfil 
stand  that  to  be  Ms  meaUffig. 

How  long  was  lady  AHMob  it  yMr  heose, 
in  tbb  whole  P— A  tobnth  dr  dfac  tAdkk  hc&R 
toy  lord  came  idfi  wife  iMii<lled|  amd  sot 
alwve  four  or  five  days  after  the  reedlMliBliso, 
St  our  bobse. 

Yon  remember  the  titoe  df  yoorgslttf  ipsa 
to  Duntoaioef--**!  do. 

What  time  was  ftP^It  was  inth^'MiAsr. 

Do  you  retoettibtAr  ady  thh^g  T^^'i^fiithwr-  tht 
huiyrMttgitidispoMt|rtice?--YeiB.  I  doT 

Tell  that  ajgain>-Therb  #ss  an  accMlSftt  hsp* 
j^ebM,  whicn  lif^^fateiied  stid  frMsd  say  hd^» 


vtffoa  widcfashe  Meamel 
member  a  atevsbfb  bdogstiit  op  by  ttyM 
to  ddfire  my  huly  to  eoiito  to'soppij^  oai  my 
dMitber  was  with  her  hro  or  tfarto  tinite  IS  cil 


ms] 
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intbetttffhl.  ^^  ^  ^^ 

Id  my  riMilhiel^t  Aoiii,  ilid  tiid,  PiMr  €M*il 
nke,  midAoi,  fM  top  tt  mm  an  yod  dm,  Ibr 

my  lady  itesoeadini^  ilL 

To  ttrt.  AboIA. 

Q.  DoyoQ  rtmem^  tbalfiiet  f    . 

Mn.  2&a<i(.  No,  my  lonlyllMfV  waa  op  tpeb 
thing  happaoed»  for  my  lady  Mf  or  muearricd. 

Do  yoo  remember  tbat  yon  calM  op  lira. 
^rifooe  ibtha  oigbtf-'-No,  I  ocrar  didj  1 
looH  know  wfaal  I  ilioold  call  liar  tar. 

Did  yen  ever  teli  Mn|.  Britcoa  that  yoor 
ady  bad  miscarried  P— No,  for  if  1  had,  I 
ibould  hsfo  told  a  Adaa  tbiog;  ml  I  oarer  lay 
i  night  in  any  hoope  m  Dabfia  but 
Sriscoe'a  till  we  came  to  *^ 


lV>BIrt.Cbfe. 
Q.  Were  yoa,  after  that  time^  in  my  My*k 
ped-ebamberr~*1  waa. 
How  Booii  after  P-.The  next  moHdftg. 

To  Mm.  HealA. 

Q.  Wai  she  in  my  lady'a  bad-ebamber  the 
lektmoiaiafp? 

M ra.  Etaih.  I  do  not  know  bnt  the  might, 
or  my  lady  alwaya  biaakfaMed  m  her  had- 
bamber. 

To  Mm.  Cok* 

H  Who  wae  it  that  chewed  to  yoa  that, 
rbich  you  took  lo  be  the  abortion  f 

Mra.  Cole.  My  mother,  my  lord. 

Wliere  wai  Mra.  Heath  than?-  -Indeed  I 
annot  tell  whether  she  waa  there  or  not. 

How  old  were  yon  when  my  lady  cama  into 
reland?--!  waa  either  13, 14^  or  16»  I  cannot 
emember. 

How  old  are  yoo  now  ?— I  bcliefa  I  an  either 
5,or4tf. 

How  old  w^reyoo  when  at  Dnhmtoine?— I 
ly,  I  befieve  I  was  either  IS,  14,  or  15»  I 
snnotreoottect. 

Do  you  reoBember  how  loag  my  lord  and 
kdy  stayed  hi  BubHa  after  they  left  year  flt* 
ler^s  house,  balbre  they  went  lo  Bonmaumf 
•Not  very  long:  1  camiatenctlylelL 

Did  yoa  sea  them  m  that  time  siidom  or 
heat^A  


To1lUu.HlMtk. 

Q.  Did  oiy  tody  kdato  her  iMd,  ^  ttot,  the 
syaft^rthat  aoeideDt  cf  the  saocers^ 

Mrs.  Huik.  No,  my  fcihl,  ft  n^ar  dirtntbdd 
er,  for  ilia  waa  gbd  they  Winro  gtme. 

Did  aha  ledplier  rMn  the  tiext  d^yf— 
fo,  my  lord. 

ToMm-CWr. 

Q.  iKd  my  Ihdy  ke^  hte  AMMh  tkb  da^ 
flerf  ^ 

Mra.  Cble.  ih%  did,  and  fbt  iMMie  diya  after. 

Who  #aa  buffer  wbte  ydo  Weito  Aerer— 
^e  Rolfib.* 

•  AflarlbadfidMieaftrthaplallitliroii  tlla 
miy  waa  dOidd,  Mr.  fttjMnt  Maifsittfl,  of 

Hiohci  fk  thi  s¥^  mm  tHa  tific  of 


twCCki  tha  id^ntiiT  and  daftta- 
p;  and  the  Conrt  and  jutf 
tigoed  Withjhb  long  trid,  tUf« 


iMt  bbtH  adrtisi,  MirtMr  afid  deftMkdit, 
dmA  tbeifdridHirt  abaot  6  6»dodt  oh  Tues*' 
day  Diifbt  the  std  cf  Nof ember,  and  th* 
Coart  cxpfesied  great  sprprise  atfladhtg^saell' 
ototridfetilMi  batwcm 
(Nurt'a  wittteViss  i 
being  gtMrtyflOigoed 

j4iiritred  to  8  o'cTobk  on  Thursday  thornitog 
foHowiag;  at  #hieh  time  ft  wss  agreed  hy 
pHtMiir  and  dalbndani,  that  three  lawyers  on 
each  ilila  abould  speak  to  the  matter.  Hi* 
eodsentllMr  s^oonitnent  waa  signed  as  oiual' 
fcy  the  idsHrtlff  and  deftndatft,  and  their  itt» 
spEMtti^  atSMrniea,  atod  read  m  o|Men  coatt* 
And  thai  efMled  the  10th  day'k  examinalSali  cf 
iathlacauiifr. 


Kovemher  U,  1749. 


Tlmndsy  asoniing,  half  an  hoar  past  eight 
outlook,  the  Cstoit  ttiet  according  to  adjtfurti. 
BBCnt^  and  the jory  bcfiog  called  ofier,  answered* 


to  their  names' rmpeotirdy. 

Cokrt,  Tiiisd)iy,tfMitlcimett,beingeppdinted 
fiMr  obooaal  oh  botb  «des  to  speak  to  this  cinma^ 
whfeh  ha*  *>  long  f«bM  op  the  lime  of  th« 
Odort,  and  |*evMe4  the  ^rogr^ss  of  other  soita,* 
Itto  hoped  ycm  will  ftfdih  speakhig  to  it  thia 
day.--Mr.  PrfCM  Scij^adt  Haloiie,  please  t* 
begin. 


Sir  TMms  Taylor,  Foremtn  if  the  Jury. 
My  lords,  my  fellow  jarora  hare  directed  ing 
10  iM#  #hat  (hey  are  entitled  to  if  tbey  fiod  a 
teHict,  and  hope  tbe  attonties  on  both  iddei 


will  settle  tbat  matter. 


Arthur  lord  Allham,  from  tha  trills  and  codicils 
of  James,  the  first  eari  df  Angteaea,  to  sliew  that 
Aythar  hnd  Altham  #as  Only  tenant  for  life; 
the  coonset  for  the  defendant  baring  insisted; 
that  be  waft  titeanttn  tail  nnder  the  said  willa 
and  oodidls;    upoh  which  the  wills  and  codi- 

oils  were  in  part  read. Bnt  the  Conrt  wcHi 

pleased  to  interpose,  and  said,  That  this  waa 
a  qnestion  of  law  tbat  might  reqaire  great 
consideratioh,  and  wo  not  ndoCimry  to  be  de- 
termined at  this  time ;  the  only  material  point 
being,  what  was  the  opinion  of  tord  AHhimi 
concemiog  his  title ;  that  is,  at  the  thne  men. 
tinned  by  col.  Wall,  in  his  evidence,  (itbh^ 
#cs,  that  he  neter  heard  lord  Altham  bed  m 
drild  by  tnjr  lady ;  for  in  1795,  coottsel  gktt 
an  opinion  tbat  ke  ha(d  do  estate  tall,  in  M 
i^mahidcr  of  the  AoglMa  estdte.  Ool.  Wall 
tbld  my  ton! ,  tliatbe  cooM  odH  the  r#Versk>tt  df 
the  Anglesea  estate  better  If  hb  bad  a  son, 
fifr  be  could  by  a  fine  bar  his  issue;  buttbal 
be  ootdd  tfdt  bar  the  remainder,  not  beihir  hi 
doiMrioti:  and  that  he  oftlin  heard  tn^^HT 
wUh  hte  bad  a  legiiittttite  sdn ;  and  thtt 
he  had  in  iH^i&te  one)  thefMbre  wfa^. 
ther  Arthur  lOM  Althsm  considerMi  htmseff 
as  tenint  In  UH,  or  only  tenant  for  life,  of  the 
AttgldMSi  ^Stdte,  for,  according  to  his  oplnioup 
cddcHHiiflg  hUi  tSUe  In  that  eMte,  it  \fU  hid 
intMsttbotra  or  dbown  hishartog  a  IdHM. 
JFbm^r  JBdttm. 
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GmrMtUTory  propf!r.^Call  Mr.  Gdd.   <    OnlbetoA^  D^oraliet.lTOlv  ^ 

veil  attorney  for  the  plaintiff,  aod  BIr.  Tbonas 
Borroughs  attorney  for  t|ie  defeadant;  and 
tbey  appeared. 

GentlemeD,  the  jury  h»re  desired  to.  know 
vbat  they  are  entitled  to,. if  they  bring  in  a 
▼jerdict ;  which  the  Court  thinks  right. 
.  The  respective  attornies  a^^reed,  thai  each, 
man  of  thejury  should  be  allowed  90i.  a  day  for 
their  attendance,t  which  was  to  be  paidnuutiT^ 
ly  by  both  parties,  plainiiflT,  and  defendant 
.  Mr.  Vrime  Seneant  Malonct  of  oountel  for; 
tpe  defendant.  The  matter  in  ^question,  my 
lords,  has  taken  up  so  much  of  your  lordsbipa' 
l|me,and  of  the  gentlemen  of  the  jury,  thai  I 
shall  be  as  ooncfse  as  I  tan.  and  bofie  to  satisiy 
ifae  jury,  that  a  verdict  ought  to  be  found  in  fa- 
vour or  the  defendant  my  client.  But  if  I 
should  happen,  my  lords,  to  touch  upon  any 
thing  which  I  formerij;  mentioned  (as  this  aflkir 
has  been  attended  with  such  multiplicity  .of 
evidences)  1  would  request  your  k>rdships?  ia- 
dulfifence. 

The  single  question,  my  lords,  before  the 
Court  and  thejury  is.  Whether  the  lessor  of  the 
plaintiff,  Mr.  James  Annesley,  is,  or  is  not  the 
legitimate  son  of  the  late  Arthur  lord  Altham  ? 

The  plaintiff's  counsel  have  very  ingenious- 
ly dressed  out  their  case;  but  when  the  orna- 
ments are  takeu  away,  it  will  1  hope  appear, 
that  the  plaintiff  is  the  natural  and  not  the  ^gi- 
timate  son  of  Arth  ur  kte  lord  Althsm . 
T  Mv  lords,  before  I  proceed  to  the  evidence, 
It  will  be  proper  to  examine  tlie  condition  and 
circumstances  of  the  family  before  the  tiril# 
alleged  for  the  birth  of  the  lessor  of  the  plaintiff! 

J^ur  first  earl  of  Angles^,  had  issue  ikwe 
sons,  James,  his  eldest  son,  AltSao^  his  aecood 
son,  Richard,  third  son,  created  lord  Altham, 
Charles  his  fourth  son,  and  Arthur  his  fifth  jMm». 

On  the  marriage  of  James  in  1699,  a  settle* 
ment  was  made  by  Arthur  the  first  earl,  and 
several  provisions  and  limitations  therein  9 
£which  Mr.  Prime  Serjeant  mentioned.] 

Richard  lord  Altham  died  in  1701,  leaving 
Arthur  late  lord  Altham,  and  the  present  de- 
fendant. 

,  James  son  of  earl  Arthur,  levied  fines,  and 
suffered  a  recovery  of  his  estate,  and  on  the 
^4th  of  Blay,  1701,  made  his  will,  wherein  was. 
Lraited  a  remainder  to  Richard  lord  Altham  for 
Qfe,  remainder  to  his  first  and  every  o^er  «^ 
IP  tail  male,  with  several  remainders  over. 

Babaequent  to  this,  upon  the  death  of  Ri- 
chard lord  Altham,  on  the  9lli  of  December 
1701,  be  made  another  will,  limiting  a  remain- 
der to  Arthur  late  lord  Altham  for  Lfe,  remain- 
der to  his  first,  and  every  other  son,  with  se- 
yentl  remainders  over ;  but  no  Rianner  of  no- 
tice was  taken  of  the  defendant,  who  is  the 
second  son  of  lord  Richard,  and  earl  James  tbs 
same  day  affixed  a  codicil  thereto. 

t  The  Jury  afterwards  very  charitably  and 
honourably  made  a  present  thereof  to  the  in- 
firmary of  the  Inns  Quay,  DuUin«— jSes  the 
••Trial  at  Bar,'' p.  lor. 


Ontbetotb^  DeoesAet.lTOlv 
two  codicils  more  to  his  will ;  and  1 
to  all  tbe^,.OB  the  sessnd  of  Jaumryy  1701, 
he  affixed  .two  other  oodicilslo  bis  will  ^  ss  that 
there  were  two  wiUs^^a^  sixoodioils  with  re- 
spect to  this  matter. 

And  the  lessor  of  tbe  plaintiff  presumes  to 
pretend  a  right  to  the  estate  of  the  late  lord  Al- 
tham under  the  said  wills  and  codicils. 

Earl  James  hiA  issue  James,  John  tad  .4r- 
tfiur,  who  w^fQ  successively  earb  of  Angiesea, 
and  who  sll  died  wiiboot  issue  male  ;  and  had 
tife  lete  lord  AHbam,  who  was  next  ni  socDes- 
sion  in  point  6f  blood,  left  a  8on,-tfaat  sea  wooM 
have  sudcbeded  to  the  Altham  and  Aaglesea 
estate;  hv\  I  believe  it  has  s^ipeaTed  la  tbe 
sAHsfaction  of  yoUr lordships,  and  the  gentle- 
men  k»rthe  jury,  by  thd  erideiice  of  the  defen- 
dant, that  ha  left  no  tssoe. 

If  the  late  lord  Altham  had  bad  a  son  by  his 
ila(|y,  it  would  hare  been  a  matter  of  such  000- 
sequence,  that  son  being  Jieir  apparept  to  the 
Augtesea-  estete  aod  title,  that  his  birth  wodd 
be  publicly  known ;  and  the  birth  of  such  a 
son  would  >e  attended  with  soch  ootorietj,  that 
it  ooohl  not  h|  Doneealed. 

The  near  i)i^alipns  of  the  famil j  woold  be 
madaacqaaiutMl:j4^with;  6is  fnends,  seigfa- 
bours  and  acipDmkkioes,  who  need  to  visit  his 
lordship,  must  know  som^hiog  of  it;  yet  It  is 
not  pretended,  that  any  of  these  were  apprised 
of  tlie  late  loud  Altham's  ever  having  a  son  by 
his  lady :  if  there  was  sncb  a  son,  such  a  trans- 
action would  be  public,  it  could  not  remain  a 
dottbt^  and  it  is  impossible  it  shouU  he  a  secret 
to  all  the  world,  ezoept  two  or  three  of  the 
meanest  servants;  which  oarries  a  presomp- 
tion  very  near  a  demonstration,  that  the  lord 
Altkim  nevsrbiiA  son  by  his  lady. 

I  would,  my  fMs,  observe  another  circwa- 
stence  which  must  be  prodigiously  suipriziqg 
if  there  had  baea  such  ason :  it  was  not  eves 
intimated,  that  any  of  the  news-papers  pob- 
lished  at  that  time,  ever  mentiofeed  the  hnrdi  «f 
any.sneh  son ;  1  believe  It  is  upumauaiy  to 
inform  your  lordships,  how  indoairions  the 
nevrs-wnters  are  to  fill  their  papers  with  para- 
graphs on  such  oeeasions,  and  cipdcially  whea 
a  nehleman  is  bleSMd  with  an  heir  to  so  im- 
mense an  estate ;  is  it  not  couatantlj  ioKHed 
in  the  daily  and  weekly  papers  both  in  this 
kingdom,  and  England,  The  lady.^f  smah  aipe 
was  safely  delivered  of  a  son,  'to  the  great  jor 
of  that  noble  family?.  &c.  and  these  merwm 
are  particularly  added  when  imy  noble  Ihmily 
has  continued  soine  considecabfe  tim^  without 
issue.  And  as  that  was  prettV  much  the  case 
with  respect  to  the  b4e  lord  AUhadi,  it  ismsoi- 
fest,  bis  lordship  never  had  any  Icgilimato 
issue.  I  say;  xn^  lords,  if  lord  AltliaaB  bsd 
been  so  happy  as  to  have  a  son  and  heir,  snidy 
his  fiimily,  who  were  interested  in  the  soeecs- 
sion,  cannot  be  supposed  to  be  stiangers  thcrels; 
it  would  be  tbe  common  rumonr  and  &coona 
of  the  whole  neighbourhood,  and  the  public  is 
general  would  have  nroclaioaied  iL 

80ms  streniimy  Mrds^bas^MullddlylM 
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whicb  At  nor  llrd.  Cole  does  not  retnember:^ 
w  aot  of  memory  ib  that  particular  lessens  thei^ 
credit  in  others.  AwA  indeed  I  think  it  very 
improbable,  that '  lady  Altham  would  ha^e 
changed  her  lodgings  from  Briscoe's  house  to 
yiceV  fbrsuch  a  short  space  of  time,  and  sof 
idl^  a  reason  vn  is  suggested ;  and  this  circunr- 
stance  should  in  a  creat  measure  take  away 
the  force  of  Mrs.  Cole  and  Miss  Briscoe's  evi-* 
dence. 

'  It  may  be  reasonably  snpposed,  my  lords/ 
that  after  the  pretended  recoocitiation,  some  of 
my  lord  Altham's  relations  (aa  I  observed  be- 
fore) would  pay  her  hdyship  some  of  the  or- 
dinarv  honours  doe  on  such  an  occasion,  some 
of  the  family  would  have  been  entertained, 
some  of  them  would  have  been  invited,  some  of 
them  would  have  visited  her,  or  would  have 
taken  leave  of  her  when  she  i^ent  to  the  conn* 
try;  and  as  Bliss  Briscoe  or  Mrs.  Cole  had 
never  mentioned  any  of  these  circumstances, 
their  testimony  is  not  much  to  be  relied  on ;  so 
that  in  this  case,  what  Mrs.  Cole  said  in  favour 
of  the  plaintiff,  and  the  evidence  cf  Mrs.  Heath 
in  behalf  of  the  defendant,  deserve  to  be  very 
well  considered  by  the  gentlemen  of  the  jury. 

My  lords,  1  believe  the  gentlemen  of  thejury 
on  their  notes  remember,  that  Mrs.  Cole  first 
swore  she  was  12  or  13  years  old  at  the  time  6t 
the  pretended  miscarriage,  and  afterwanls  said 
she  was  15  years  old ;  a  girl  of  19  cannot  be 
supffosed  to  take  notice  of  such  minute  circum- 
stances, in  relation  to  the  miscarriage,  for  such 
things  could  not  make  an  impression  at  that 
age ;  it  was  indeed  prudent  of  Mrs.  Cole,  to 
have  aflerwanls  added  two  years  j  to  the  best  of 
her  •  remembrance.  As  Mrs:  Heath  was  con- 
>8ti&illly  ^itb  lady  Altham,  she  could  not  forget 
such  remarkable  circumstances  as  Mrs.  Cole 
mentioned. 

Mrs.  Heath  ivas  then  in  the  bloom  of  life, 
about  the  age  of  35  years,  when  all  the  human 
fiftculties  are  in  full  vigour ;  and  sorely  it  is 
natural  to  believe,  that  a  person  caii  remember 
transactions  at  that  age,  when  the  judgment  ie 
ripe,  and  the  memory  more  susceptible  of  re- 
tention, than  at  the  age  of  12  or  13  yeara,  at 
Mrs.  Cole  says  she  then  was  ;  so  that  I  appeal 
to  the  common  sense  of  mankind,  whether  the 
evidence  of  Mrs.  Cole,  or  Mrs.  Heath  should 
preraU.  Mrs.  Cole,  I  think,  said,  that  lady 
Altham  lodged  at  her  fttth^r's  house  six  weeks; 
Mrs.  Heath  mentioned  only  three  weeks;  one 
was  a  child,  and  the  other  a  woman  grown :  It 
was  impossible  that  Mrs.  Heath  could  be  mis- 
taken,  but  Mrs.  Cole  was  liable  to  be  mistaken. 

Therefore  in  my  humble  apprehension,  and 
I  hope  your  lordships  and  the  jury  will  be  of 
the  same  opinion,  the  evidence  of  Mrs.  Cole 
can  have  no  great  weight. 

The  first  miscarriage,  my  lords,  according  to 
Mrs.  Cole's  aeooant,  was  in  April,  May,  or 
June,  1714;  she  is  not  certain  in  which  of 
these  months  it  happened ;  it  seems  «  dream 
to  her,  and  not  •  reality ;  vet  she  pretends  to 
have  heard  it  from  Mrs.  Heath;  but  hereiO| 
I  apprehend,  the  cansot  req^ive  credit. 
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laintiff 's  counsel,  on  the  fondness,  shewed  by 
>rd  Althajn  to  the  lessor  of  the  plaintiff  when  a 
bild.  We  see,  my  lords,,  very  frequently^ 
ow  fond  men  are  of  an  illegitimate  son,  espe- 
ialty  when  they  have  no  legitimate  issue ;  end 

believe  some  instances  might  be  shewn,  that 
aen  have  sometimes  preferred  their  natural 
»ue,  to  their  lawful  children ;  so  that  I  say, 
lie  fondness  of  the  late  lord  Altham  can  have 
o  weight  to  support  the  pretensions  of  the 
?ssor  of  the  plaintiff;  for  if  a  man  should  have 
bastard  by  a  serv&nt  maid,  is  it  not  natural  for 
lim  to  take  care  of  bid  offsprirfg  ? 

The  lessor  of  the  plaintiff  has  endeavoured  to 
ish  up  circam8tances,y«t  has  failed  in  proving 
kis  birth ;  and  the  foundation  being  sapped,  the 
nperstructore  will  consequently  fall. 

He  began  with  endeavouring  to  prove  lady 
Lithand  a  woman  likely  to  have  children,  and 
hat  she  had  two  miscarriages  and  a  real  birth 
n  one  vear.  I  believe,  my  lords,  the  gentle- 
nen  of  the  jnry,  from  their  own  attention  to 
he  occurrences  in  life,  will  observe  how  Im- 
irobable,  nay  even  impossible  it  is,  for  a  woman 
o  miscarry  twice,  at  times  so  very  distant,  and 
tt  the  space  of  that  very  year  to  be  brought  to 
led  of  a  son.  This  ^ewa  how  the  lessor  of  the 
>la]ntiff  has  overshot  himself,  and  has  quite 
ivertumed  the  credibility  of  his  pretensions. 

It  it  agreed,  my  lords,  that  the  late  lord  AK 
ham  and  his  lady  were  married  in  1706 ;  that 
hey  afterwards  parted  in  1709,  and  that  about 
1713  they  were  reconciled,  and  lady  Altham 
»ime  into  Ireland  \  the  falling  out  on  acconnt 
>f  Mr.  Palliaer,  and  the  separation  thereupon 
vas  publicly  known  in  the  neighbourhood. 
The  circumstances  of  their  reconciliation  aAer 
the  separation  of  four  years,  ^ould  cj^jjjlrjtiii^ 
aeral  on  the  attention  of  Ih^'^flbltiBl)^,  ItSf^the 
curiositjr  of. the  people ;  so  that  if  a  child  ws(s 
txNH  to  inherit  that  estate,  it  must  have  necet  • 
larilv  engaged  the  attention  of  the  family  ;  it 
would  have  engaged  the  attention  of  the  whole 
kingdom ;  and  if  tbis.bas  not  appeared  with  the 
Dtmost  clearness,  it  carries  witn  it  the  strongest 
presumption  aj^nst  the  plaintiff.  My  lords, 
a  fact  of  such  importance  that  appears  in  the 
least  doubtful,  most  be  false ;  because,  if  true, 
it  would  have  been  evident  and  notorious  beyond 
the  reach  of  a  doubt 

My  lords,  two  ladies  are  produced  at  evi- 
dence for  die  plamtiff,  Mrs.  Cole  and  Mist 
Briscoe,  whereon  a  good  deal  of  stress  it  laid, 
with  respect  to  the  period  of  time  that  lady  Al- 
tham went  to  Donmaine  after  the  recondliation. 
Mrs.  Cole  said.  That  lady  Altham  came  to  Ire* 
land  in  1713,  and  stayed  at  her  father's  house 
for  some  time ;  from  thence  went  to  lodge  at 
Vice's,  and  from  Vice's  went  to  Donmaine. 
This,  I  tay,  it  made  uae  of  to  lessen  the  evi- 
dence of  Mrt.  Heath,  who  taid,  that  lady  Al- 
tham went  directly  to  Donmaine  from  capt. 
Briscoe't  houte,  and  therein  disagreed  with 
the  evidence  of  Mrt.  Cole. 

Ft  must  be  pretumed,  that  if  lady  Altham 
went  toVice't  before  the  went  to  thf  coun- 
try, Milt  Britooe  wo^ld  htve  vifited   her, 
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T^  diKtUDitnaofs  vbid»  Hnh  Cffk  fm^ 
ti(m«l.  of  awaluQg  her  vMlm  U  wm  PJ 
Wrs.  Bfatb,  Bbould  b^  eomWeii^,  iadlbM 
|lr9.  Cole  w«8  not  the  pm^  i?bp  wpi  nwaked 
ir  cAlied  uj^.  Aiul  «»  t9  wM  sbe  fiVfy  th«l 
gier  iQQtlicr  »bewe<i  ber  tbt||bonioai|i9«qDl 
morning;  Uc«iuiotbesiippoiedylh«t»|^or 
i$  yean  old  opoM  know  wM  #0  •bortm  was, 
or  whattbe  word  moant,  wl^eb  mail  be  pre- 
sumed to  ba? e  beee  lately  pat  into  ber  maathy 
b7Comp«rin|r;irJi»lidiebasbae!jbeaid,  with 
otber  iAcidentSi  io  order  to  be  made  a  atoiy  $ 
therelbrel  ssy.  it  carries  witb  it  the  stroQgnt 
poei^lNiptioQ,  $1M  Ibis  must  arise  from  some 
Iste  disooones,  eddiog^  thereto  a  femi  remem* 
brsQce^  sod  loeotiomiy  aomo  circomsta^cas 
4ist  happ^i^^  ^9  7  ws  ago,  whereby  she  ha» 
Kiejcyeaded  herself  that  tbw  jthings  ace  trae^ 
wjUch  are  the  mers'eQects  of  her  own  Vraia; 

SUtus  Mrs.  CoJe  is  saade  to  say,  whstehe 
offered  io  eyideooe. 

JHy  Jcvrds,  Vrp.  Cde  ip  thisraneot  ip  bol  ft 
aiogte  wiViesSt  and  is  oootra^idMi  hy  A)rp. 
Tfj^$h  sod  Rolpb»  to  whom  she  ;ippeals»  and 
^bo,  abe  oenwi  weqe  senranis  io  the  liovise. 
And  sorely,  if  bdy  Altham  had  jpiiscprried,  it 
QMisI  certaioly  be  supposed  that  Mrs.  Heath, 
her  ladyship's  woman,  would  be  priTy  thereto; 
and  as  she  j^?er  knew  an^  thing. pf  that  met- 
ier, apd  .thei:^  is  not  a  single  instance  offered  to 
profie  it  bot  the  ipempnf  m  a  young  girl,  which 
IS  but  little  to  be  i^ieo^  on,  it  ispiaiii,  tbst  no 
ipioh  pretsnded  mbesrrisge  e?  er  happe^jied. 

Catherine  H'Corpnick,  a  wopisn  m  ipw  dr- 
Ciumstaiices,  is  moduGed  to  profo  a  second 
iniscsrrisftci;  a  child  profss  the  first,  and  |i  ser« 
Taut  msid  who  lived  et  Vice's  is  now  pre- 
t^ded  to  pro? e  a  sspond  nusoarriage. 

M'Comick  swesis,  Isdy  Altham  casoe  to 
town  to  vice's  about  the  Utter  end  of  May,  or 
heginpiqg  of  Jone  HU,  ^nd  abofrt  six  weeks 
after  miscarded,  which  must  be  near,  or  about 
^e  piontb  of  August.  Cole's  and  M^Connicfc's 
accounts  sre  inconsistent,  and  as  both,  my  k^rds, 
fre  impos9ible  to  be  beliered,  it  bripgse  disre- 
ppteononeorotherofthewitnepaes;  so  that 
as  one  qfuyiot  tell  which  to  betiere,  there  can 
kfi  no  depepdemce  op  the  testimony  of  either, 
pe^h  Mi3i.  Briscoe  and  J^.  Cole  swear,  they 
saw  IfMly  Althaip  in  Oublin  in  Aogpat  171JK 
^  that  th^  perer  beard  of  a  second  miscar«> 
twe, ;  ^nij, as th^ seTfthey frequeptly visited 
lady  Althsm,  she  could  not  misqsrry  without 

aeir  J^DpwIedge.  |i*Cormick  ssid,  one  lisw- 
,  r,  a  qaklwife,  etteoded  lady  Altham,  ;sd4  that 
she  prerepted  tbe  sending  for  }Irs.  Lucas,  who 
W^l^tba  mifiwife  called  for;  and  that  it  was 
If  rs.  H^th  ipformsd  her  of  the  second  mis- 
carriage.  It  seems  very  odd  .sod  absurdt  that 
Mrs.  Lucas  should  be  mentAoned  to  he  sent  for, 
ftftfl  net  one  word  of  Lawlor,  yet  tbat  Lawlor 
should  he  the  penK>n  brought  to  attend  on  that 


19^  1^  lymliicss  b^  b|o^  over*  an^  thai  lbs 
Bvisooes  should  know  nothing  i^i^ 

Mrs.  Alipe  RMMy  pnj  lord8,if  arti«igfrlo 
IheseceDji  onseovriMr^  at  Yioe'a:  ohesaya, 
dial  hilwoiDeil^eller  lady  Ahham*er 


The  smowit  Mrs.,fleath  giv^  of  Mrs.  Lacas 
(leing  intendfMl  to  be  sent  for,  is  very  consistent; 
hut  this  ieeuun.  iipproved  by  tbe  ingqnuity  of  the 
eonductofSi  .thst  the  ssid  miscaiTiage  f bould 


loTioe's,  shesrassis^ly  with  chiI4,  and  that 
she  eUpped  h^  hand  on  her  My^Mp'a  big 
belly.  This  «  very  unprahable  I  or  that  lord 
Altham  shoidd  mj  to  her.  By  God,  Ally* 
Moll's  with  child;  and  though  ahe  would  co- 


_    ,  m  my  I 

bsOy,  it  is  astoni^iiy  thai  it  ehaoki  aoi  ba 
known  to  all  his  aoqiiaintance  mad  fdntions ; 
for  if  he^ke  with  so  much  fieedooi  So  Mn. 
Batea,  it  muat  be  apppoeed,  he  woold  have 
l^tdishedittoan  thewQiM.  B^piWd»she 
ppUished  it  in  thf  frnulT  of  the  Bfipofipi^  ani 
*ey  say,  they  kqpWjOOfOMngof  tt 

dates  sfJd;  3$M/Al3iap^  ym  Vgynfk 
child  in  NofembfratYloe's.  M'Corjnjir^ 
when  ahe  obs^riretf  bdy  AHluun  wi^  c^nld,  ii 
was  shout Christiiiss;  and  asibeoe  evidence^ 
vary  m  aneh  a  mSQQer,  jt  phoold  Cafee  |unf 
^he  force  of  their  evideoce. 

I  am  now.  my  lords  and  ^Ueiiicn^  oovm 
to  the  period  of  time  whereip  4he  eoppoicd 
both  of  the  lessor  of  the  nlaiiltiff  is  said  to  have 
hsppeoed,  which  wsa  either  the  latter  end  of 
Apnly  or  heginoing  of  May  1?  15|  n  reoaaikablt 
MIk  for  two  miaoaniag)^  and  tbe.hinhof  a 
child  in  one  year. 

To  prove  whichf  Mr.  Dennis  RadnoBdi  ii 
the  fint  person  prodiioed,  who, '  by  hie  ova 
confeiston,  was  a  staUe  boy  ;  and  tbat  is  the 
best  description  ef  him;  but  his  evidence  ti 
fidsified  by  himself  s  hetsUsyoutholheeane 
to  lord  AJtbam'a  service  ahoQt  39  yoaci  sgo, 
which  was  belbrethe  leeoodliationof  his  Isni* 
shiptohislfi|ly,^thathe  cpotmpadiathesKw 
vice  jbr  three  years ;  if  he  nrigjht  in  this,  be 
innst  have  left  the  service  before  t||o  tifiie  of  tl^ 
pretended  birth. 

My  lords,  it  apfieacs  thai  lord  Ahbam  went 
to  Uveal  Dunmaine  in  iniv  iyct  Bedmoadi 
must  be  in  the  servico,  as  l^eaays,  io  1710. 
This  point  seems  to  be  carried  by  the  gentle* 
men  a  little  too  far;  they  h^ve  asHled  thrir 
witness  in  the  servke  five  yean  antecerknt 
to  ^e  birth ;  end  as  he  lived  bi^  about  tbice 
v^am  in  lord  Aitham's  service,  he  oould  pot 
bitve  known  the  transactions  of  the  aiypossd 
birth.  Upw  little  stress  is  to  belaid  00  tbp 
witp^  is  very  plain.  Indeed  his  eery  appetf. 
aoci^cresl^dastrpiy  prejudice  to  fis  «iM- 
vantage,  an4tbatpi^odjc»v*weUjastifiAdbf 
t)ie  inconnstency  of  bis  evidence. 

fie  said,  that  be  kne^  R^lpb  woe  in  tbs 
fiunity  in  his  tifoe;  ^d  he  rsnueoabered  ss 
other  circunastance  ¥>  l^^ipn  to  bim,  bet 
that  he  was  about  the  cfUar;  And  b«  <hd  net 
remember  ai^v  seprant,  but  that  ijbarici 
Meagl^er  washntfer  st  the  tiipe  of  the  birtb  i 
and  yet  iti^|)pw9  *lt  |I«|gh^  ^Hie.vtf  ia^ 
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he  sSr? ice  nntil  after  the  time  of  the  pretended 
urth.  It  in  pretty  remarkable,  that  all  the 
>ther  defeodant's  witnesses  know  nothing  of 
dolph's  beings  in  the  family ;  but  they  fix  on 
I^liarles  Meagher  as  a  prelude  to  the  play. 

Mary  Doyle,  my  lords,  is  the  next  evidence 
n  support  of  this  pretended  birth.  She  was  a 
thsicber  maid  in  the  family  ;  and  about  98  or 
\9  years  ago  she  came  into  the  service,  and 
nade  a  very  short  stay  therein;  she  was 
lever  in  the  family  before,  and  never  came 
nto  lady  Altham's  chamber  before  tlie  time  of 
he  birth ;  yet  she  is  so  lucky  to  come  there 
kt  that  critical  juncture.  She  could  not  re- 
nember  of  any  person  being  there,  except 
nadani  Butler  of  Ross,  Eleanor  Murphy,  the 
nidwife,  and  herself. — But  Mrs.  Heatli  was 
here  some  time  afterwards,  yet  Eleanor  Mur- 
diy  could  not  remember  of  any  person  being 
n  the  room  when  lady  Altham  was  brought  to 
»ed,  except  Mrs.  Heath.  When  an  affair,  my 
ords,  is  ushered  in  after  this  manner,  and  the 
}vidence*an  absolute  stranger  to  other  circum* 
itances  (which  are  to  be  known  by  the  rest  of 
he  witnesses  ;)  this  1  apprehend  must  greatly 
end  to  have  overturned  the  credit  of  their 
estimony. 

Can  it  be  supposed,  my  lords,  that  a  child 
torn  to  all  those  honours  should  only  be  known 
o  a  chamber-maid  and  an  under  laundry-maid 
Eleanor  Murphy)  ? '  1  f  they  were  in  the  ser- 
ice  (which  I  miist  own  I  cannot  prevail  on 
nyself  to  believe)  it  must  be  after  the  time 
ixed  for  the  supposed  birth,  and  by  the  mean- 
less  of  their  stations  it  can  scarce  be  presumed 
hey  would  have  been  employed  about  the 
tirth.  My  lords,  it  is  demonstrable  from  their 
•wn  shewing,  that  one  or  the  other  of  them  is 
»erjured  ;  for  Mary  Doyle  said  she  was  in  the 
en' ice  before  Eleanor  Murphy,  and  Murphy 
aid  that  Doyle  was  in  the  service  before  her. 
t  seems  they  both  forgot  their  lessons ;  and 
lary  Doyle  being  interrogated  last  day,  said 
irst,  that  Eleanor  Murphy  was  in  lord  Al- 
ham*8  service  before  hf  r,  and  afterwards  said 
he  could  not  tell  if  Eleanor  Murphy  was  In 
he  service  before  her  time.  These,  my  lords, 
re  contradictions  not  to  be  reconciled,  and 
hould  induce  a  disbelief  of  both  their  evidence. 

I  must  now  observe  to  your  lordshitis,  how 
Eleanor  Murphy  contradicts  herself  m  point 
f  time  as  to  the  eclipse,  which  happened  the 
2d  of  April  in  the  year  1715  ;  it  was  a  very 
nemorable  thing,  and  she  said  that  she  was  at 
hat  time  at  captain  Butler's  at  Ross ;  if  she 
wore  true  she  must  have  been  in  Dunmaine  at 
liat  time,  it  being  about  that  period  of  time 
hat  the  lessor  of  the  plaintiff  has  fixed  his 
irtli.  And  another  contradiction  arises  from 
er  testimony,  that  she  said  she  was  in  Dun- 
(laine  three  months  before  the  birth  (which 
ras  in  April  or  May,  as  pretended ;)  yet  from 
ler  own  admission  she  was  in  Ross  the  9 2d  of 
kprily  and  came  (as  she  says)  to  lord  Altham 's 
ervice  the  day  following.  This  is  as  equally 
nconsiatent  as  the  rest ;  and,  my  lords,  to 
onsider  her  testimony  in  another  respect,  if 
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she  came  to  the  service  the  day  after  the 
eclipse,  and  was  in  the  service  three  months 
before  the  biHh,  the  child  must  be  born  in  the 
month  of  July.  From  circumstances  only 
persons  sometimes  can  be  proved  perjured; 
but  it  is  plain  they  were  at  a  loss  and  could  not 
make  all  parts  of  the  machine  to  hang  together. 
As  a  proof  hereof,  let  us  consider  how  Mary 
Doyle  swears  that  major  Fitzgerald  came  to 
Dunmaine  the  day  after  the  birth,  ^  and  lay 
there  that  night :  He  swore,  he  came  to  Dun* 
maine  in  the  month  of  September,  the  day 
after  the  child  was  bom,  but  did  not  continue 
there ;  for  that  he  went  to  Ross  that  night. 
Mr.  Fitzgerald  ipave  very  particidar  reasons 
for  his  being  at  Dunmaine  that  month ;  that 
the  harvest  was  over,  and  that  people  at  that 
time  generally  pay  their  half  years  rent:  And 
he  gave  an  account  how  he  was  invited  by 
lord  Altham;  and  that  the  child  was  shewn 
to  him,  and  he  gave  the  nurse  half  a  guinea. 
Surely,  my  lords,  it  is  incredible  that  lady 
Altham  could  have  a  child  in  May  aifd  another 
in  September  following. 

I  humbly  conceive,  my  lords,  that  major 
Fitzgerald,  from  hta  education  and  character, 
must  be  presumed  to  be  believed  before  Doyle 
or  Murphy  ;  or  if  their  evidence  be  regarded, 
consequently  what  Mr.  Fitzgerald  swore 
cannot  be  true.  As  for  my  part,  J  would  not 
give  up  the  major  to  them  in  point  of  creilit. 

He  tells  you  how  he  was  attacked,  and  how 
he  defended  himself  and  recovered  his  housf . 
He  appears  to  be  a  gentleman  of  figure  and 
reputation,  and  therefore  his  testimony  ought 
to  be  relied  on  preferably  to  theirs :  but  as  it 
is  impossible  both  stories  should  be  true,  it 
must  bring  an  imputation  on  the  cause  ;  and, 
my  lords,  it  is  hMrahly  presumed  that  by  the 
several  contradictions  arising  from  the  evidence 
in  behalf  of  the  lessor  of  the  plaintiff,  that  in 
order  to  entitle  him  to  a  verdict  it  is  essentially 
requisite  on  him  to  ascertain  a  more  positive, 
distinct,  and  creditable  accouut  of  his  birth. 

My  lords,  I  must  take  notice  to  your  lord- 
ships to  what  difficulties  the  plaintiff  was  drove, 
in  point  of  evidence.  There  has  not  been  n 
single  person  of  credit  near  Ross,  nor  a  free- 
holder of  10/.  a  year  about  that  place,  pro- 
duced to  prove  bis  birth,  though  Dunmaine 
lies  within  three  miles  of  Ross,  (a  town  of 
great  trade  and  business,)  and  though  lord 
Altham  had  a  considerable  estate  there ;  and 
this  is  attended  whh  another. circumstance, 
that  the  plaintiff's  birth  was  not  registered 
in  the  parish  where  he  is  pretended  to  be 
born.  And  though  it  is'  said  that  there  were 
public  rejoicings  in  Dunmaine  tor  his  birth, 
yet  we  find  no  gentleman  in  that  part  of  the 
coantry  knew  any  thing  of  it,  nor  is  there  any 
person  above  the  degree  of  a  servant  produced 
to  give  any  account  of  his  birth.  Why  has 
not  the  plaintiff  produced  better  evidence? 
Every  thing  is  to  be  proved  by  the  best 
testimony  it  will  admit  of.  The  fact  might 
well  admit  better  evidence,  bnt  the  canse  will 
not  afford  it. 

4S 
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I  shall  next  make  some  observatioof,  my 
lords,  on  the  appointiDg  Joan  Landy  to  be 
nurse  for  this  pretended  child.  It  is  said  the 
child  remained  with,  her  fourteen  or  fifteen 
months ;  her  name  was  given  in  to  the  de- 
fendant's counsel  to  be  examined  as  one  of  the 
witnesses  for  the  plaintiff:  Why  is  not  she 
produced  ?  The  gfentlemen  of  the  other  side 
promised  from  day  to  day  that  we  should  see 
ner  examined  )  and  we  expected  that  accord- 
ingly she  was  to  have  wound  up  the  bottom. 
She  could  not  shelter  herself  by  saying  she 
was  only  three  months  in  the  service :  Either 
the  consciousness  that  she  could  not  swear 
that  lady  A10iam  had  a  child,  or  that  her  infir- 
mity would  not  admit  her  to  have  art  enough 
to  disguise,  prevented  the  plaintiff  from  exa- 
mining her. 

The   plaintiff's   counsel,  my    lords,  being 

Sressed  by  the  defendant's  counsel  to  produce 
er,  have  made  an  ingenious  apology  for  her ; 
(hat  she  is  an  infirm  old  woman ;  but  this  can- 
not be  tbe  reason.  However  weak  she  is,  she 
must  still  speak  truth  ;  she  was  longer  conver- 
sant in  the  affairs  of  the  family,  than  either 
i>oyle  or  Murphy,  eonsequentty  it  induces  a 
strong  presumption  of  the  badness  of  the 
cause.  There  must  be  $ome  contrivance  in 
giving  her  name  among  the  list  of  evidences, 
.and  afterwards  in  omitting  to  examine  her. — I 
■ay  therefore,  my  lords,  it  is  plain,  that  tbe 
plaintiff  apprehended  truth  would  force  its  way, 
if  Landy  nad  been  examined  ;  she  must  know 
M^hether  she  had  a  bastard  by  lord  Altham,  or 
whether  she  nursed,  any  child  for  him ;  and  as 
I  am  inibrmed  that  she  i^  in  town,  and  per- 
jba])s  in-  court,  it  must  have  the  strongest 
impression  on  the  mind  of  every  man,  that 
Abe  whole  afiairon  the  part  of  the  plaintiff,  is  a 
imere  fiction,  since  he  avoids  the  examination 
«f  a  person  who  must  be  best  apprized  of  the 
^bole  transaction^ 

.  ^nd  bere,  my  lords,  I  should  take  notice  to 
your 'lordsh  ins,  and  the  gentlemen  of  the  jury, 
&ai  Mary  Doyle  swore  that  Joan  Landy  was 
married  to  one  M'Cormick,  before  the  birth  of 
4he  lessor  of  tbe  plaintiff;  and  that  they  lived 
in  the  lands  of  bunmaine ;  though  all  the 
other  witnesses -say,  they  were  not  married  till 
<«fter  the  separation  of  my  lord  and  lady  at 
Donmaine,  which  was  a  long  time  after  the 
lessor  of  the  plaintiff  is  supposed  to  be  born  ; 
and  this  likewise  shews  the  improbability  of 
tbe  plaintiff's  ^tory. 

Joan  Landy  must  be  with  child,  it  is  trae,  to 
•qualify  her  to  be  a  nurse ;  and  it  appears  she 
-was  unmarried  at  the  time  of  nursing  the 
child,  and  ber  child  must  be  a  year  older  than 
lady  Altham's  pretended  child. 

If  lady  Althara  had  a  child,  my  lords,  it  is 
•extremely  surprising  that  so  little  care  should 
be  taken  of  it,  4is  to  give  it  into  the  car€  of 
Joan  Landy  to  be  nursed,  who  was  scarce 
ichsste  enough  (if  I  am  rightly  instructed)  to 
-confine  herself  to  one  person;  nobody  can 
tell  what  disorders  she  might  contract:  for 
^ese  reasoQSi  from  the  apprehension  «f  ivcb 
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dangers,  it  is  veiy  improbable  ladj  Altbam 
would  have  entniited  her  child  to  syck  a 
nurse. 

There  are  other  reoaoDS,  my  lords,  whidi 
must  weigh  gr^Hv  with  your  lordsbips,  and 
the  gentlemen  of  the  jury.  Jt  ta  proved  that 
lady  Altham  suspected  Joan  Landy  to  be  witk 
child  by  my  lord,  and  therefore  turned  ber  oA 
of  the  house  on  that  aooount ;  is  it  poaaiUe  ta 
think,  that  this  person  to  which  lady  Altham 
had  so  great  a  disgust  and  aversioD,  should  be 
the  very  person  she  should  think  proper  to  fix 
on  for  tbe  nursing  her  son  and  betr  ?  And  can 
it  enter  into  the  mind  of  man,  that  lofd  Al- 
thara, who  never  before  had  a  child  by  bis 
lady,  and  could  not  well  expect  to  have  many 
more,  should  consent  that  this  only  child  of 
the  family,  bom  to  such  high  honour  and  im* 
mense  estate,  should  be  sent  to  soch  a  crea- 
ture as  Landy  was,  and  be  nursed  in  a  mesa 
cottier's  cabbin  ?  It  is  unusual  with  geDtlemca 
of  the  country  to  send. their  only  child  to  be 
nursed  abroad,  and  especially  when  there  are 
conveniences  for  that  purpose  at  home  ;  as  to 
Landy's  cottage,  it  appeared  to  be  a  caUun  of 
the  meanest  kind. 

It  is  natural  to  suppose,  my  lords,  that  if 
lord  Altham  had  a  f^itimate  son,  he  would 
not  be  admitted  to  be  nuraed  abroad,  proper 
persons  would  have  been  appointed  to  aitesd 
the  child  at  home  ;  and  the  tenderness  of  lady 
Altham  for  ber  cbiM,  would  so  strongly  over- 
flow in  her,  that  she  could  not  bear  having  bim 
out  of  her  siffht,  and  lord  Altham's  interest,  as 
well  as  his  fondness,  would  infiuenoe  ham  to 
have  the  child  always  under  his  eye. 

But  to  gloss  over  this  fictbn,  and  give  it  the 
appearance  of  a  reality,  this  cabbin  is  to  be 
dressed  up ;  and  M  urphy  adds  a  third  room  is 
the  cottage,  and  this  room  is  decked  and  orsa. 
mented  for  the  nursing  of  the  child  ;  bot  tbe 
other  witnesses  contradict  Murphy,  and  affirm, 
that  there  was  not  a  third  room  added. 

Murphy  oakl,  that  about  three  wedcs  after 
the  birtn  of  tbe  child,  it  was  sent  to  be  nnrsed 
in  this  new-made  room,  a  liabitation  extraoiely 
improper  for  a  tender  infant,  born  to  such  ho- 
nour and  such  an  estate,  and  whose  preserra- 
tion  must  at  that  time  have  heen  bis  parentis 
greatest  care.  The  ficiipii  is  too  impiobable  ts 
meet  any  creilit. 

My  lords,  one  Bartholomew  Furlong  nen- 
tions,  that  threft  weeks  before  tbe  diild  was 
born,  he  applied  in  order  to  get  the  nimiag  of 
the  child  for  his  wife ;  by  the  plaintiff's  evi- 
dence, in  aboiUsix  weeks  alter  this  applicsiion, 
tbe  child  was  sent  to  Landy 's;  and  (boTv^ 
this  man  was  well  recommended,  and  bad  tbt 
character  of  an  honest  roan,  yet  his  wife  was 
refused,  and  a  kitchen- wench  under  an  ill  re- 
pute (as  appeared  in  evidence)  with  the  meanest 
of  the  servants,  was  preferred  to  Futloog't 
wife.  But  this  Is  varnished  over  by  a  and^ 
indisposition,  to  occasion  her  milk  not  is  be 
wholesome;  and  doctor  Brown,  who  was  said 
to  have  examined  her  mtlki  bappcaa  J 
to  be  Uvingk 
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If  a  penon  bad  manj  children,  4ihd  was 
«tioted  fof  room  in  Itia  boaae,  and  the  narsiiig 
a  cbUd  at  home  was  attended  with  inooD?e> 
uieoees,  tbif  might  be  assigrned  as  a  reason  for 
sendiog  the  ebild  abroad.  But  that  could  not 
be  the  lord  Altham*s  case,  he  bad  a  large 
country-house,  and  a  number  of  servants ;  it 
is  rery  improbable,  that  he  should  send  his  only 
son  aod  heir  out  of  his  own  house. 

The  plaintiiT,  my  lords,  to  make  bis  preten- 
sions the  more  plausible,  has  produced  Philip 
Breen  and  some  other  witnesses  who  said  there 
were  great  rejoicings  and  bonfires  made  for  the 
birth  of  the  child  ;  and  that  there  was  a  great 
cbristening,  and  liquor  giren  in  abundance  to 
the  servants  on  that  occasion.  If  there  were 
any  such  rejoicings,  they  would  have  been 
public,  and  other  servants  must  have  seen 
them ;  but  ibis,  it  seems,  was  intended  to  be 
concealed  from  all  the  other  servants,  and  the 
rest  of  mankind,  except  the  witnesses  who  now 
endeavour  to  prove  it. 

The  grove,  near  lord  Altham's  house,  was  an 
odd  place  for  a  bonfire  for  public  rejoicings  ;  if 
the  fire  was  made  without  the  grove,  the  neigh- 
bours must  have  seen  it ;  but  the  whole  matter 
it  blended  with  such  inconsistences,  that  it 
most  appear  an  odd  jambled  story. 

My  lords,  I  mnst  now  beg  leave  to  make 
some  observatkms,  to  shew  your  lordships  and 
the  gentlemen  of  the  jury,  that  the  proof  in 
point  of  credibility  is  on  the  side  of  the  defen- 
dant, the  earl  of  Anglesea,  and  that  if  lord  Al- 
tbam  had  a  child  at  the  time  pretended  by  the 
evidence  to  be  born,  Joan  Landy  and  not  liidy 
AJtham  must  be  the  mother* 

As  this  extraordinary  case,  my  lords,  rolls  on 
the  birth  of  the  lessor  of  the  nlaintiflr,  I  shall 
consider  some  of  of  the  defendant's  proofs, 
and  shall  first  Uke  notice  of  Mrs.  Heath,  who 
was  lady  Altbam's  woman,  and  lived  with  her 
till  her  death;  she  swears  positively,  that  her 
ladyship  never  had  a  chilo  while  she  was  in 
her  servke,  and  never  heard  till  ktely  that  lady 
Altbam  ever  bad  a  chiM.  She  came  to  Ireland 
in  J7 13,  and  went  from  Dublin  with  her  lady- 
ship to  Dnnmaine  the  Christmas-eve  after  her 
coming  over,  and  lived  with  her  till  her  death, 
and  never  was  absent  one  week  from  her :  so 
that  it  was  impossible  for  lady  AUharo  to  have 
a  child  without  her  knowledge ;  yet  she  says, 
she  never  observed  any  signs  of  her  ladyship's 
pregnancy ;  and  nobody  can  be  supposed  to 
know  the  circomstances  of  the  family  belter 
than  she. 

Rolph  swore  that  lady  Altham  never  had  a 
child,  nor  ever  miscarried.  Dwyer,  my  lord's 
prentleman,  swears  the  same,  and  tbe^  most 
bave  known  it,  if  any  soch  had  been,  for  they 
were  the  principal  persons  who  were  servanu 
in  the  family :  so  that,  I  say,  Mrs.  Heath's 
testimony  is  strongly  confirmed  by  their  evi* 
deoce. 

My  lords^  I  would  submit  to  your  lordships, 
ftnd  to  the  memory  of  the  gendemen  of  the 
jury,  that  the  genUemeo  of  that  part  of  the 
•onntry,  swear  they  believe  that  lady  Althanl 


never  bad  a  child,  that  they  never  heard  till 
lately  that  ber  ladyship  had  a  child ;  and  that 
if  she  had  had  a  clfild,  they  roust  have  heard 
of  it;  and  the  reason  of  the  thing  plainly 
speaks,  that  the  fact,  if  true,  must  have  been 
publicly  known  in  the  neighbourhood. 

Mr.Palliser  the  younger,  who  lived  in  the 
family  for  a  long  time,  and  is  mentioned  as  the 
unhappy  cause  of  the  separation,  swears  ha 
never  heard  that  lady  Allham  had  a  child. 

Mr.  William  Napper  swears  he  lived  at  Host 
for  50  years,  and  was  married  to  a  near  rela* 
tion  of  lord  Altham's,*  and  intrusted  in  the 
affairs  of  the  family,  and  was  employed  by  the 
late  lord  Anglesea  to  make  leases  of  the  Ross 
estate,  (the  late  lord  Anglesea  coming  into  pos- 
session thereof  after  the  death  of  the  late4ord 
Altham :)  so  that  he  must  well  know,  if  lord 
Altham  had  a  son,  the  lord  Anglesea  could  not 
have  a  right.  Yet  no  person  made  any  ob- 
jection to.  the  late  lord  Aoglesea's  title,  nor  did 
the  tenants  make  a  difficulty  to  attOrn  to  him; 
and  if  lord  Altham  left  a  son,  it  is  impossiblo 
it  would  not  have  been  known  in  the  town  of 
Ross. 

My  lords,  if  lady  Altham  had  a  son,  it  would 
naturally  be  a  great  comfort  to  her  in  her 
affliction  after  the  separation  ;  the  prospect  of 
having  a  son  who  was  to  succeed  to  so  consi- 
derable an  estate,  must  alleviate  her  anxiety  ; 
in  every  company  she  would  have  ma<)e  fre- 
quent mention  of  him ;  yet  she  never  spoke 
one  syllable  of  him  to  any  persoa  whatever. 

Aa  to  James  Walsh,  it  is  impossible,  my 
lords,  his  testimony  could  be  true :  be  states  it^ 
that  the  day  of  the  separation  lady  Allham 
would  choose  to  come  to  town  in  the  middle 
of  the  day,  to  be  the  object  of  public  view, 
tboogh  innocent,  and  come  to  captain  Butler's 
before  dinner ;  herein  Walsh  diners  from  the 
plaintiff's  other  witnesses,  as  to  the  time  of 
the  day. 

Walsh  swears  further,  that  her  ladyahip 
cam^  to  Ross  in  a  chair  drawn  by  one  horse^ 
and  that  he  handed  her  out  of  it ;  some  of  the 
other  witnesses  say,  she  came  in  a  four-wheel 
chair,  others  a  four-wheel  carriage,  and  in  this 
respect  Walsh  also  varibs  from  dbe  rest  of  the 
evidences. 

Mrs.  Heath  says,  that  lady  Altham  posi- 
tively directed  the  coachman  to  go  easy,  that 
it  might  be  late  when  she  came  to  Ross ;  aod 
this  tollies  with  what  the  other  witnesses  swear 
in  that  respect,  that  it  was  duskisb  and  late  in 
the  evenmg  when  lady  Altham  came  to  Rosa 
(the  day  she  left  Dunmaine)  oonsei|uently  she 
must  come  there  after  dinner-time :  so  that  if 
there  be  any  reliance  on  the  teslimonj[  of  the 
plaintiff's  other  witnesses,  Walsh  in  this  parti* 
cular  must  be  looked  upon  as  a  made  witness, 
and  not  to-be  credited.  It  is  very  observable» 
my  lords,  how  convincing  the  proofs  sre  on  the 
side  of  the  defendant ;  whereas  those  for  the 
plaintiff  are  incompatible,  and  sap  the  foonda- 
tion  whereen  they  build. 

For  the  dressing  up  the  story  at  Dnnmaine, 
my  lordiy  Joan  lAttkn  is  produced.    Joan 
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Landy  was  judged  by  the  plaintiff,  to  be  an 
improper  witness ;  therefore  Mrs.  Laflan  the 
dry  nurse  (because  she  is  supposed  to  have  more 
cunning)  is  brought  to  supply  the  want  of  the 
evidence  of  Landy  the  wet  nurse. 

Laifan  at  first  said,  she  came  into  the  service 
in  1716,  but  afterwards  recollected  herself  that 
it  was  in  harvest  1715.  Though  this  was  a 
small  mistake,  it  was  found  material 'to  correct 
it,  yet  still  her  testimony  can't  be  reconciled 
butDv  her  coming  into  the  service  in  1716, 
which  makes  truth  break  out  to  shew  the  im* 
probability  of  her  evidence. 

If  Laffan  came  into  the  service  in,  1716,  it 
would  over-  reach  the  time  given  in  evidence 
by  Doyle  and  lilurphy ;  therefore  she  must 
say,  the  child  was  three  months  old  at  her 
coming  into  the  family  in  1715.  It  is  clear 
that  this  piece  of  her  evidence  was  introduced 
in  this  period,  to  give  a  sanction  to  the  other 
witnesses,  Doyle  and  Murphy. 

1  would,  my  lords,  beg  leave  to  ask  how 
could  the  plainliif's  witnesses  know  how  a 
nobleman's  child  was  to  be  dressed  ?  It  is  plain 
this  point  was  settled  before  they  came  on  the 
table  to  be  examined  ;  but  the  manner  in  which 
they  delivered  in  their  evidences,  and  their 
very  looks,  betrayed  a  conscious  guilt. 

Lafian  savs,  she  was  a  chaml^rmaid  in  the 
service  at  Hoss ;  and  that  the  child  was  about 
a  year  and  a  half  in  the  whole  under  her  care, 
before  the  separation;  and  that  Charles 
Meagher  tbe  butler  brought  the  child  to  Kin- 
nay.  Rolph  says,  he  did  not  leave  the  service 
till  about  Christmas,  1715.  It  is  easily  dis- 
cerned how  consistently  Rolph  gave  bis  evi. 
dence;  bis  quarrel  with  the  gardener,  bis 
going  into  the  guards,  and  the  time  of  his  en- 
cam{iment  must  make  such  impressions  on  his 
mind,  that  he  must  have  remembered  it ;  but 
Doyle  and  Murphy  falsify  each  other,  and 
Laffau  contradicts  them,  ^as  1  shall  shew  im- 
mediately. So  that  I  humbly  conceive  their 
evidence  ought  to  be  rejected. 

If  the  chikl  was  in  Laffao's  care  for  a  year 
iind  a  half,  and  that  she  came  into  the  service 
m  August  1715,  then  ail  her  care  of  the  child 
must  cease  at  least  before  July  or  August  1717. 

Now,  my  lords,  it  is  not  pretended  that  lord 
Altham  went  to  Kinnay  till  the  year  1718; 
and  if  what  Laffan  says,  be  true,  that  the  child 
was  taken  from  her  and  sent  to  lord  Attham's 
to  Ktnoay,  then  there  is  a  chasm  of  a  year, 
from  1717  to  1718,  not  accounted  for,  which 
cannot  be  filled  up,  but  by  supposing  that  Laf- 
fan  came  into  the  service  in  1716.  So  that,  I 
say,  the  ciiTumstance  of  her  coming  into  the 
service  in  tbe  year  1715  cannot  reconcile  her 
-evidence;  but  in  1716  might  answer  to  the 
child's  going  to  Kinnay  in  1718 ;  however, 
that  would  not  correspond  with  her  dry-nursing 
of  the  ciiild  before  the  separation.  I  appeal 
therefore  to  your  lordships,  what  dependance 
there  can  be  nn  Lafian's  testimony. 

Lord  Altham's  taking  the  child  to  his  lord- 
ship's house,  and  his  kindness  to  him  at  Ktnnay 
and  Carrickduff,  is  a  circumstance  of  no  mo- 


ment to  shew  the  legirimacy  of  the  lemor  of 
I  the  plaintiff;  in  regard  it  is  common  to  ooUe^ 
'  men  who  have  no  lawful  issue,  to  give  ikeir 
children  genteel  education,  and  keep  then  ia  a 
grand  manner,  but  God  forbid  that  instaaocsflf 
that  kind  should  obtrude  an  heir  on  tbe  family. 

It  is  easily  accountable  by  tbe  plaintifTs evi- 
dences, that  the  child  was  brought  into  tbe 
houKC  after  the  separation,  and  afterwards  main- 
tained by  lord  Altham,  and  mis^ht  be  reputed 
by  some  as  his  lawful  son ;  but  if  tbe  birth  be 
not  proved,  all  the  rest  of  his  evideoc*e  mostiAll 
to  the  ground. 

The  defendant  has  proved,  that  k»rd  Altham 
frequently  wished  that  his  illegitimate  son  vr^ 
legitimate,  in  order  to  cut  out  bis  brother; 
therefore  supposiog  the  declarations  of  lord 
Altham 's  as  admittra,  that  can  never  be  asufi- 
cient  inducement  to  believe  the  lessor  of  tbe 
plaintiff  his  lawful  son.  And  it  is  very  obvions, 
that  if  lord  Altham  introduced  him  by  Uie  duh 
ner  of  expression,  This  is  my  lawful  son,  as 
pretended  by  the  plaintiff's  witnesses,  it  is  m 
uncommon  a  way  of  speakings,  tbat  it  snpposet 
a  suspicion  of  his  illegitimacy.  Col.  Figots 
testimony  avails  nothing  ;  be  beard  it  reported 
that  lady  Altham  had  a  child  ;  that  in  pobt  of 
law  is  not  to  go  to  tbe  jury. 

If  the  declarations  of  kird  Altham  shaukt 
.have  any  weight,  the  plaintifPs  witnesses  stand 
contradicted  by  witnesses  of  equal  eredit  in  be- 
half of  the  defendant  Dr.  Medlicoat  said,  that 
lord  Attham  declared,  that  as  he  had  no  child,  be 
did  not  care  what  became  of  the  title  after  bis 
death ;  and  this  is  so  like  his  character,  that  do 
doubt  can  be  made  of  the  truth  of  it.  And  tbe 
disposition  he  shewed  to  make  what  ready 
money  he  could  of  the  estate,  plainly  indicates 
he  had  no  legitimate  issue. 

Colonel  Harman  is  very  express  in  bis  testis 
mony  with  respect  to  my  lord's  bavin|r  bo  law* 
fill  issue ;  and  he  was  in  such  a  degree  of  is* 
timacy,  that  his  evidence  must  be  uoquestioo* 
able. 

I  shall  now,  my  lords,  proceed  to  the  evi- 
dence in  Proper- lane.  John  Byrn  tbe  father, 
and  Thomas  Byrn  the  son,  and  Patrick  Plua- 
ket,  produced  as  witnesses  for  tbe  plaintifi*, 
say,  that  Mr.  James  Annesley  was  reputed  tbe 
lawful  son  of  my  lord  Altham.  Thomas  Bjrn 
says,  that  the  lessor  of  the  plaintifT  came  to 
him  in  a  mean  condition,  in  September  1794, 
and  that  he  then  took  care  of  bis  fkiber's 
brewery,  his  father  being  then  in  the  country ; 
and  that  he  concealed  the  lessor  of  tbe  plaintiff 
for  six  weeks  in  his  father's  house. 

It  appears  by  the  testimony  of  Waldroo,  that 
he  went  to  school  with  him  in  Warboroc^- 
street  to  one  Dunn ;  and  Dunn  says,  tbat  tiom 
September  1724  to  the  £a8ter  foilowiag,  be 
was  at  his  school.  So  that  his  testimony  asd 
Thomas  Byrnes  don't  square  togetiier.  Duon 
said,  he  called  him  the  young  lord  Aftbara 
during  tbat  time;  but  if  Byrn  it  bdteved,  be 
was  then  in  the  lowest  condition,  a  poor  boy 
destitute  of  all  relief. 

Lord  Altham's  behAvivir  ftfter  bis  kavi^g 
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Proper- lane,  is  the  strongest  proof,  that  the 
essor  of  the  plaintiff  was  not  bis  lawful  son. 

Is  it  to  be  conceif  ed,  m^  lords,  tb&t  a  father 
irouid  throw  off  his  lawful  son  at  the  age  of 
kbout  eight  or  nine  years^  and  expose  him  as  a 
'aj^abood,  when  the  child  is  incapable  of  com- 
nitting  an  offence  that  could  deserve  such  po- 
lish ment  ?  The  natural  ties  of  blood  must  be 
upposed  to  operate;  and  it  cannot  be  con- 
reived  that  any  man  of  the  least  humanity  could 
«  guilty  of  an  act  of  that  kind.  But  this  con- 
luct  of  a  father  may  be  reconciled  in  the  case 
»f  a  bastard  ;  because  he  at  first  may  believe 
bat  he  was  his  son,  and  afWrwards  may  be 
oduced  to  beliere  the  contrary  ;  and  the  ooy's 
teing  so  incorrigible,  as  appeared  in  proof, 
night  have  some  influence  to  raise  doubts  in 
lis  mind ;  but  if  be  had  any  apprehension  that 
le  was  his  lawful  son,  tbe  heir  to  his  estate 
(nd  titles,  snrely,  my  lords,  it  is  impossible  to 
magioe,  he  would  see  him  so  abandoned. 

It  had  been  greatly  to  tbe  advantage  of  the 
ate  lord  Altham  to  have  a  son. 

The  late  lord  AUham  had  a  renminder  in  tail 
n  a  great  part  of  the  Anglesea  esUte,  expect- 
tnt  on  the  estate  for  life  of  earl  Arthur,  who 
lad  no  issue ;  and  if  he  had  a  son,  be  could 
lave  barred  tbe  remainder  by  levying  a  fine; 
tnd  it  would  have  been  bis  interest  to  have  done 
t,  because  his  lordship  could  then  make  a  better 
itie  to  a  purchaser ;  but  if  he  died  without  a 
on,  the  remainders  over  would  take  place^  and 
sonsequently  the  estate  would  be  tbe  worse  to 
i  purchaser.  But  now  let  us  see  how  the  case 
vould  stand  if  lord  Altham  had  a  lawful  son. 
^ly  lord  then  could  have  raised  money  by  sale 
f  reversions,  in  regard  that  the  earl  was  but 
enant  for  life;  and  it  is  well  known,  that  his 
laving  such  a  son  must  have  procured  him 
steem  and  rsspect  as  well  as  profit,  it  being 
atural  to  shew  greater  regard  to  those  who  are 
kely  to  transmit  their  esUtes  and  titles  to  their 
wn  descendants. 

And  it  must  create  an  additional  respect  to 
lis  lordship,  to  consider,  if  he  had  such  a  son, 
nd  should  happen  to  survive  the  late  lord  An- 
lesea,  that  he  might  with  his  concurrence  dis- 
«>seof  his  own  and  the  Anglesea  estate.  Let 
lie  point  of  law  be  what  it  will,  it  appears  by 
otonel  Wall  (having  taken  opinion  of  counsel 
hereon)  that  lord  Altham  in  1785,  thought  it 
i'ould  be  of  infinite  service  to  him  to  have  a 
on,  that  he  might  thereby  enlarge  his  fortune; 
nd  while  he  was  possessed  with  this  belief,  and 
II  such  a  necessitous  condition  at  that  time,  if 
le  had  anv  apprehension  that  there  was  a  no- 
ion  that  be  had  a  son  and  heir,  would  it  not 
lave  been  a  good  opportunity  for  him  to  take 
he  child  into  his  care  and  impose  him  on  the 
•uhlic  as  his  legitimate  son,  when  he  knew  the 
nla  rgements  of  his  power  in  that  case  P  Or  if 
e  had  a  legitimate  son,  which  he  might  think 
roper  to  conceal  for  some  time  before,  surely 
tien  (as  be  judged  it  so  much  his  interest  to 
ave  a  son)  he  would  have  declared  it  to  the 
I'bole  kingdom ;  therefore  his  not  doing  so  is 
lie  strong«it  ouxumsiaaee  to  prove  lba(  m  had 
one. 
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My  lords,  there  is  another  weighty  circam* 
stance,  uhich  must  strike  every  person  that 
hears  this  affair.  Lady  Altham  was  in  Dublifi 
from  the  year  1719  to  1734,  when  the  boy  waa 
wandering  about  the  streets  in  the  greatest  dis* 
tress,  and  no  application  was  made  to  her  lady- 
ship for  the  boy ;  and  surely  if  he  imagined  n« 
was  her  son,  he  would  have  applied  to  her  in 
such  indigence.  Moreover,  my  lords,  lady  Al- 
tham lived  at  Ross  three  or  four  years,  and  in 
Dublin  for  four  or  five  years,  and  never  even 
mentioned  the  name  of  a  son  except  to  Mrs. 
Margaret  Hodgers,  who  was  in  the  Temple  be- 
fore my  time,  and  is  better  known  by  some  of  tbe 
gentlemen  of  the  otiier  side  than  she  is  to  me  ; 
but  her  evidence  must  be«an  idle  story.  Mrs. 
Pegg  Hodgers  tells  yoo,  sbe  never  saw  her 
ladyship  but  once,  and  yet  she  comes  into  the 
room  tO'  alderman  King's,  makes  a  low  cur^ 
tesy,*  and  immediately  after  my  lady  Altham 
(who  had  never  exchanged  a  word  wioi  her  bs^ 
fore)  enters  into  conversation  with  her,  tella 
Mrs.  Hodgers,  that  her  kid  vsbip  had  a  child, 
and  that  you  have  better  luck  than  I  have; 
which  appears  to  be  very  improbable. 

My  lonls,  lady  Altham  ^ae  appears  by  aldei^ 
man'Rinff*8  testimony)  lodged  and  dieted  with 
him  for  uout  IS  montlis,  and  frequently  die- 
coursed  with  biro  about  her  family  affairs,  and 
never  made  mention  of  a  son  to  him ;  and  I 
believe  it  will  not  be  denied,  but  he  deserves 
more  credit  than  Mrs.  Hodgers*  1  woi^d  oU 
serve  to  your  lordships,  that  alderman  Kin^ 
gives  a  very  good  account  of  tbe  behaviour  m 
Mrs.  Heath,  and  this  is  a  strong  reason  that 
she  is  to  be  believed  before  Mrs.  ilodgera. 

Mrsw  Elizabeth  M*MoUeo,  a  witness  exa» 
mined  for  the  defendant,  says,  sbe  was  a^ 
qnalnted  with  lady  Altham  tor  about  seven  or 
eight  yean,  and  frequently  conversed  with  her 
ladyship  whilst  she  lodged  st  her  house,  yd 
she  never  mentioned  any  thing  of  a  son  to  her, 
nor  did  she-  ever  bear  sbe  bad  a  son.  And 
when  my  lady  was  apprised  of  the  death  of 
lord  Altham,  by  Mrs.  M*Mollen*s  letterto  Mrs.  , 
Heath,  which  was  dated  10th  of  December 
1797,  and  the  coQtents  of  it  communicated 
to  her  ladyship  by  Mrs.  Heath ;  yet  lady 
Altham  never  took  notice  of  a  son,  and  not- 
withstanding she  survived  lord  Altham  for 
two  years,  vet  she  never  so  much  as  spoke  of 
.a  son ;  and  though  she  was  disordered  in  her 
limbs,  her  vndersUnding  and  memory  were 
not  in  the  least  impaired ;  for  Mrs.  Heath 
said,  she  retained  her  senses  to  the  last  day  of 
her  death. 

Lady  Altham  was  supported  b^  tbe  late  duke 
of  Buckingham,  during  his  lite,  and  by  hie 
duchess  after  hb  death  ;  and  her  ladyship  well 
knew  she  had  friends,  who  would  be  glad  te 
support  the  birthright  of  her  ohiMi  if  she  ba4 
any  :  but  as  no  such  thing  has  ever  appeared. 


.  *  Hereupon  the  Prime  Serjeant  imitated 
Mrs.  Hodgers  in  a  curtesy,  and  Lord  Chief** 
Baron  smilingly  said,  You  have  added  a  ceites{y« 
Mr.  Prine  Serjeant,  graeefnUy  to  her  evadcftoft 
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and  as  nothing  to  that  [inrpose  has  been  offered 
iD  proof,  it  is  obrious  to  human  reason,  that  her 
ladvship  never  had  a  child: 

i/ly  lords,  the  transportation  and  prosecution 
are  tne  only  colours  tor  thin  suit,  whicli,  were 
they  out  of  the  question,  I  dare  venture  to  say, 
that  this  cause  wouid  be  hooted  out  of  court : 
but  gentleman  of  the  jury,  1  would  be{^  leave 
to  observe,  that  suspicions  of  paisconduct 
should  not  be  a  reason  to  yii\ge  of  a  matter  of 
fact.  Whoever  is  governed  by  suspicion,  must 
be  governed  by  error.  *  Misbehaviour  may 
create  a  suspicion,  bnt  the  fact  proving  the 
clearness  of  property  should  not  intervene  with 
■nspicion,  nor  should  be  of  weight  against  po- 
sitive evidence,  conseiiuently'  ought  to  have  no 
influence  in  determining  this  cause, -and  I  can- 
not help  sayioi?  it  was  cooked  npto  give  credit 
to  the  story ;  for  it  is  most  Hkely  that  the  boy 
Indentured  voluntarily,  and  that  the  defendant 
did  not  transport  him  against  bis  own  will. 

I>ominick  rarrell,  a  witness  for  the  plaintiff, 
Mts  out  as  seeming  to  be  a  gentleman  of  credit 
and  figure,  by  his  visits  to  Dunmaine ;  there 
he  says  he  saw  the  lady  dandle  and  treat  the 
child;  ,but  his  testimony  cannot  be  true,  be- 
cause he  says  he  saw  the  child  in  Dunmaine  in 
1717  or  1718,  yet  the  separation  happened  tn 
Febraary  1716.  FarrdI,  my  lords,  is  ushered 
in  previously  to  the  transportation,  to  shew 
that  it  was  he  recommended  the  boy  to  Purcell, 
and  how  charitably  Purcellf  behaved  to  the 
boy.  I  must  own,  it  is  not  common  to  see  in- 
stances of  humanity  from  a  butcher,  to  support 
the  child  of  another  person  out  of  mere  chanty : 
.  however,  I  shall  only  observe  some  contradict 
tions  in  the  testimony  of  Farrell  from  theplain- 
tiff's  other  witnesses :  he  widely  difiers  from 
them,  as  to  the  period  of  time  of  bis  seeing  the 
child  iaDunmatne  in  1718  ;  and  he  likewise 
▼aries  from  Pnrcell  in  other  particulars.  Far- 
rell says,  he  called  the  boy  when  he  saw  him 
riding  in  8mitbfield ;  and  Purcell  says,  the  boy 
was  talking  to  Farrell  when  he  first  saw  him. 
Purcell  says,  the  boy  was  present,  and  Farrell 
says  the  contracy.  Farrell  swears  it  will  be 
eleven  years  next  Christmas  since  he  went  first 
to  Cork  to  live,  and  that  the  boy  was  at  Pur- 
cell's,  when  he  went  there,  and  an  year  and  a 
half  in  Purcell's  care,  and  therein  he  stands 
ftlsified  by  the  rest  of  the  witnesses. 

It  is  very  improbable,  mv  lords,  that  an  at- 
tempt should  be  made  to  Icidnap  the  boy  at 
Pnroeirs,  and  that  Purcell  should  not  apply  to 
a  magistrate,  especially  when  he  believed  that 
farther  attempts  were  intended  to  he  made ; 
and  it  adds  to  this  improbability,  that  ^e,  who 
was  so  fond  of  the  child,  should  never  make 
any  enquiry  for  him  after  he  parted  from  bis 
faonse.  Purcell  says  farther,  that  he  educated 
bim  as  his  own  boy,  and  that  the  boy  called 
bis  wife  mistress ;  which  seems  very  strange^ 
that  Purcell  would  admit  him  so  to  do,  he  berag 
told  by  Farrdl  that  he  was  son  to  lord  AHhtm ; 
and  it  likewise  seems  somewhat  odd,  that  the 
boy  wooM  leave' Poroeirs  (when  he  was  used 
with  so  viiich  kiadncM)  onlaiown  to  htm,  and 


without  any  prsfvocation  fj^eu  by  PareeH  to 
wander  about  i  be  streets.  But  there  cau  be  so 
dependence  on  the  weakness  of  sacb  evidesccL 

As  to  the  transportation,  my  lordsy  the  ar- 
connt  given  of  it  is  wery  imprutMible  ;  that  thf 
defendant,  then  lord  Altham,  would  in  his  ouial 
dress,  when  he  could  have  disguised  binudf, 
and  at  noon  day,  direct  the  bej  to  be  earned 
near  the  very  stall  where  PovoeU  was,  who  vm 
the  boy's  only  support  and  beat  frieiid,  and  a 
mob  to  rise  l>y  means  thereof,  yet  that  no  nsbee 
should  be  taken  of  him;  Can  it  be  briiefcd, 
that  if  the  defendant  could  be  capable  ef  aucb 
an  attempt,  that  he  would  be  each  a  fini  ts 
chuse  that  time  of  the  day  for  his  porpsw, 
when  it  might  be  done  at  any  other  tine  aitk- 
out  running  such  hazard  or  danger  ? 

Now,  my  lords,  let  us  see  how  the  vntaessfs 
for  the  transportation  coincide  witii  each  other. 
Bym  the  constable  swesrs,  the  boy  was  pot 
into  the  boat  m  a  quarter  of  an  hour  after  he  case 
to  George*s*Q,uay,  and  that  the  d^endaot  a^ 
peared  publicly  on  the  Quay.  Reily  the  ser- 
vant swearsy  defendant  was  on  the  Qxmy  whci 
be  seat  him  to  borrow  the  guinea ;  and  that  be 
stayed  for  about  an  hour  and  a  quarter,  or  as 
hour  and  a  half,  and  at  his  return  found  ^ 
fondant  still  on  the  Quay;  and  as  Indncsiv 
(the  place  where  he  got  the  guinea)  ia  near  tbiee 
miles  distant  from  the  Quay,  it  meat  be  rea- 
sonably supposed,  fieily  look  more  timctftiaBbe 
reckons  going  lo,  and  oomiag  from  thence.  It 
was  said,  that  DonneHy  went  firai  into  tbe 
boat,  and  afterwards  it  was  said,  nay  hand  went 
first,  and  Donnelly  last :  if  these  witneases  are 
not  to  be  believed  m  the  whole,  they  abonld  net 
be  believed  tn  part ;  and  as  Bym  and  Kcily 
difiev  about  tbe  timcy  it  mustbrin^  an  impou* 
tion  on  their  credit. " 

The  next  proof  of  the  transportatioa  are  the 
books  of  the  late  Mr.  8tepbeaaon»  and  the 
Tholsel  books ;  and  from  the  latter  it  aaay  br 
concluded,  that  James  Annesley  tfaaqiorted 
himself  as  a  servant,  for  there  the  name  of 
James  Hennesley  is  found,  who  apjpeara  lo  be 
indentured :  and  though  tbe  naneof  Hcnnesft^ 
is  not  entered  in  Stephenson's  hook,  yet  ast- 
withstsnding  it  most  be  supposed,  that  Hcnae^ 
ley  and  Annesley,  is  one  identical  peison,  be- 
cause Hennesley  is  among  the  namea  of  tbost 
who  went  with  the  ssme  roaster,  and  ike 
same  ship  which  b  entered  in  Stepbensoo'ft 
books.  This  will  appear  the  more  pcohakle^ 
my  lords,  as  they  are  names  of  almost  an  e«l 
sound  ;  for  He  is  sometimes  prononnoed  ukt 
Ha ;  fur  instance,  Hertfordshire  is  pronounced 
Hartfordshire ;  and  Ha  sometimea  sooaderi 
liJie  A  alone;  tbe  simame  Henderaon  prs- 
nounced  Anderson ;  which  is  very  similar  is 
tbe  present  case,  that  by  the  name  Hennesley 
may  be  meant  Annesley.  Besides^  as  tbe  nasM 
of  James  Hennesley  is'refl^istered  in  tbeTboM 
book,  and  is  not  entered  in  Stqphenson's  book 
abng  with  the  restof  the  names,  wbo  went  in 
the  ship  Jamesi  the  former  ougbt  to  be  awrs 
depended  upon  ;  and  in  regard  Cromie,  whs 
was  8lsphenioa*s  derkj  awean,  4iat  aB  pcnsas 
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rho  weot  aboard,  were  broogbt  before  tbe  lord 
aayor ;  that  be  never  knew  of  aiiv  person  who 
i^ent  aboard  but  such  as  were  indentured,  and 
ever  knew  of  any  taken  by  foroe  ;  it  may  be 
ery  well  presumed,  that  Henncsley  and  Ao- 
esley  is  one  and  the  same  person  ;  and  tbe 
robability  wogrbs,  that  the  lessor  of  tbe  plain- 
ff  was  tired  of  wandering  and  strolling  about 
[le  streets  here,  and  therefore  transported  him* 
elf  beyond  the  seas. 

Now,  my  k>rds,  I  shall  observe  to  your  lord- 
hips  the  evidence  of  Mr.  Gifiard,  with  respect 
» tbe  prosecution  ;  but  as  it  has  been  already 
nimadverted  on,  when  he  was  on  the  table,  I 
hall  trooble  your  lordsbios  but  with  very  little 
rith  regard  to  him.  This  gentleman  comes 
oluntarilv  to  betrsy  his  client,  who  could  not 
e  <x>mpeiled  by  a  process  from  a  foreign  king- 
ora,  and  therefore  no  stress  should  be  laid  on 
is  testimony.  If  there  had  been  any  method 
sed  to  oblige  him  to  discover  the  secrets  of 
Its  client,  there  might  be  some  inducement  to 
ive  him  credit ;  but  when  he  appears  here  in 
nother  light,  it  must  be  supposed,  there,  hangs 
ome  bias  on  his  mind.  He  owns,  lord  An- 
lesea  provokol  him,  because  there  were  dis- 
utes  between  them  on  account  of  bills  of  cost ; 
nd  as  Giffard  has  shewn  a  resentment  on  that 
ccasion,  he  cannot  ^be  said  to  be  an  nninflu- 
nced  witness  ;  and  though  he  might  be  em- 
luyed  b}r  the  defendant  in  the  prosecution, 
rheo  no  improper  means  were  made  use  of, 
be  defendant  cannot  be  said  strictly  to  be 
:uilty  of  a  crime :  and  indeed  it  is  very  im- 
robable,  that  the  defendant  could  be  so  weak 
s  to  make  such  declarations  to  Gifiard,  and 
bus  having  put  himself  in  his  power,  to  Hdl 
lit  with  him  for  so  small  a  sum  as  900/. 

My  lords,  I  am  sorry  to  mention  what  con- 
-ivances  there  have  beeu  made  use  of  to  throw 
irt  at  the  defendant,  and  no  art  has  been 
mitted  to  take  away  the  credit  of  his  evi- 
ence.  A  bill  has  been  filed  against  Mrs. 
leatli,  to  discover  lady  Altham's  effects,  which 
'as  purely  calculated,  in  order  to  pevent  her 
■oni  being  examined  in  behalf  of  the  defen- 
ant.  fVhy  was  a  lieutenancy  offered  to 
U>lph  ?  The  tendency  of.  it  is  easily  seen 
irough,  to  indnce  circumstences  of  suspi6ton. 
ly  lor^s,  the  earl  of  Anglesea  was  then  in 
rest  distress,  being  involv^  in  so  many  suits, 
y  which  he  was  perhaps  actuated  with  resents 
lent ;  and  a  man  thus  enraged,  may  possibly 
ly  things  contrary  to  bis  sentiments,  which  on 
roper  reflection,  may  fill  him  with  concern  ; 
e  was  then  inflamed  with  passion,  and  might 
robably  think  a  proposal  of  a  sum  of  money 
light  eactricate  him  from  his  difficulties.  How- 
rer,  Giffard  is  but  a  single  witneai,  and  not 
-ee  from  influence ;  but  truth  is  not  to  be 
ontronled  by  suspicions. 

My  lords,  I  fear  1  have  taken  up  too  ronch 
r  your  time,  and  of  the  gentlemen  of  the  jury ; 

shall  now  conclude,  by  only  observing  to 
our  lordships,  that  no  man  can  he  safe  in 
is  property,  if  a  child  thns  trumped  up  is 
»  trip  up  the  heels  of  the  rightful  heir  to 


tbe  fmnfly ;  beeaose  a  precept  of  this  kind 
might  be  attended  with  the  nnoat  dangerous 
consequence  to  every  gentleman's  family; 
for  if  it  should  at  any  time  happen  that  a  maa 
ahonld  have  a  child  born  out  of^wedkick,  who, 
by  some  means  or  other,  might  fall  into  the 
hands  of  artful  men,  he  might  set  up  some  pre- 
tensions in  prejudice  to  the  lawful  heir,  by  tbe 
same  plan,  and  by  such  evidence  as  is  cooked 
up  for  the  lessor  of  the  plaintiff.  Therefore  to 
prevent  any  such  impositions  on  the  publii^g 
and  to  deter  all  adventurers  from  engaging  in 
sach  practices,  so  destructive  to  society  in  ge- 
neral, and  fpr  the  sake  of  justice,  I  hope  tbe 
gentlemen  of  the  jary  will  give  a  verclict  for 
the  defendant. 


Note,  The  fore^ing  arffument  lasted  firom 
a  quarter  before  nine  o'clock  till  a  quarter  past 
one. 


Mr.  Solicitor  General  (Warden  Flood,  esq.) 
of  counsel  for  the  defendant. - 

My  lords,  the  evidence  on  both  sides  has 
been  so  fully  spoke  to,  and  so  clearly  stated  by 
Mr.  Prime  Seijeant,  that  I  shall  only  troubis 
your  lordships  and  the  gentlemen  of  the  jury 
(who  have  the  |g^eatest  estate  in  their  disposal 
that  was  ever  tned  by  any  jury)  with  some  oh* 
servations  on  the  evidence  produced  in  behalf 
of  the  plaintiff. 

The  lord  and  lady  Altham  w^tt  married  very 
early,  and  cohabited  a  long  time  in  England 
without  having  a  child ;  they  separatc3  for 
some  time,  and  in  1713  were  reunited. 

Before  the  re-union  no  proof,  my  lords,  hys 
been  attempted  to  be  made  by  the  plaintiff  that 
lady  Altham  was  a  firuitfuK^voman ;  but  after 
the  reconciliation,  in  order  to  support  a  pre- 
tended birth,  it  must  be  thought  necessary  first 
to  prove  her  ladyship's  fruitfulness  by  tno 
supposed  miscarriages. 

The  evidence  of  Mrs.  Cole  is  endeavoured 
to  be  applied  for  proof  of  the  first  miscarriage, 
which  (she  says)  was  occasioned  by  tlie  china 
saudfers  being  thrown  by  lord  Altham ;  hut  the 
improbability  of  her  evid[ence  is  very  clear,  in  re* 
gard  the  saucers  were  levelled  at  thebutl^  and 
not  at  my  lady,  how  could  her  ladyship  be  dis* 
pleased  at  what  was  intended  to  her  as  a  com- 
pliment P  Moreover,  as  it  does  not  appear  at 
that  time  there  waa  any  cause  of  quarrel  be- 
tween myl  lord  and  lady,  so  there  could  not  be 
a  presumption  of  a  fright,  nor  consequently  of 
a  miscarriage. 

Mrs.  Catharine  M<Cormick  is  to  be  depend^ 
ed  on  to  proven  second  miscarriage,  and  she  only 
must  be  supposed  privy  thereto  ;  how  consist- 
ent her  testimony  is/  I  submit  to  your  lord* 
ships  and  the  gentlemen  of  the  jury. 

The  account  Mm.  Bates  gives  of  tbe  flnl 
miscarrisge  is'equally  absurd,  tbe  bare  mentioD 
of  it  is  sufficient  to  reject  it.  Is  it  probable, 
my  lords,  that  lady  Altham,  who  is  proved  by 
plaintifTs  witnesses  to  be  s  proud  exaltnl 
woman,  would  admit  such  an  onlinary  rocaa 
servant  to  be  so  fkmiliar  to  pat  her  baad  •«  hec 
ladyship  8  belly  r 
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My  lords,  Mrs.  Doylej[the  chamber-maid,) 
and  Marphj  the  (laundry-maid)  mast  next  come 
on  to  prove  the  pretended  birth  atDonmaine; 
vet  not  one  person  of  the  family  must  either 
(now  or  hear  any  thing  in  relation  thereto. 
The  rule  of  reason,  my  lords,  is  to  prove  great 
things  by  great  persons,  and  low  things  by  low 
persons ;  and  every  proof  ooght  to  be  adapted 
to  the  nature  of  the  thing.  It  has  appeared, 
my  lords,  that  in  the  year  1715  the  earl  of  An- 
glesea  was  so  afflicted  with  the  goat,  that  lord 
Altham  apprehended  his  life  was  despaired  of, 
and  it  was  judged  by  most  people  he  conld  not 
live  long.  Lord  Anglesea  then  resided  in  that 
part  of  the  country,  and  had  no  prospect  of 
Laving  any  issue,  yet  he  never  beard  of  the 
lady  Altham's  having  a  child  to  be  heir  to  the 
title  and  estate  of  his  family. 

Doyle  and  Murphy  swear  they  lived  in  the 
house  of  Dunmaine  at  the  time  of  the  birth, 
and  here  they  stand  contradicted  by  Rolph, 
whom  they  said  they  never  knew  to  live  there, 
though  be  was  the  butler  at  the  time  they 
would  pretend  the  child  was  born.  Every  one 
of  the  witnesses  for  the  plaintifl*,  except  Doyle, 
■ay,  that  Joan  Landy  was  not  married  till  after 
the  birth :  but  Doyle  says  she  was  married  be- 
fore the  birth:  consequently  she  should  be 
looked  upon  as  a  made  witness.  Murphy  con- 
tradicts herself  as  to  ^he  time  of  the  eclipse; 
alie  swears  she  was  then  at  Madam  Butler's  at 
Ross,  consequently  she  could  not  be  at  Dun- 
uaine  at  the  time  prefixed  for  the  birth  ?  so 
that  unless  we  suppose  her  in  two  places  at  one 
and  the  same  time,  her  evidence  must  be  re- 
pugnant |o  truth. 

Breen  (a  labourer's  son,)  and  Brooks  (a  petty 
surgeon),  are  the  next  witnesses  for  this  pre- 
tende<i  birth.  Brooks  says,  he  bled  lady  Al- 
tham just  before  her  delivery.  I  believe,  my ' 
lords,  it  is  very  unusual  for  women  to  be  let 
blood  on  such  occiisions.  Brooks  very  mo- 
destly tells  you  he  was  but  a  piece  of  a  sur- 
geon, and  I  fear  he  was  but  a  very  indifferent 
one :  Neither  was  he  ever  employed  before  by 
the  family  ;  I  am  inclined  to  think  he  never 
was,  otherwise  he  would  not  venture  to  bleed 
in  the  dark  (wcthont  a  candle.)  Mr.  Sutton,  a 
very  eminent  surgeon,  who  was  well  acquaint- 
ed with  the  family,  and  lived  in  tlie  town  of  Ross, 
was  not  sent  tor ;  but  the  other  quack  was  pre- 
ferred to  him.  How  reconcilable  this  can  be, 
I  appeal  to  your  lordships. 

Turner  is  another  witness  produced  by  the 
plaintiff  to  support  his  pretensions.  The  dtffi- 
colty  of  believmg  his  testimony  may  be  easily 
observed ;  that  be  who  lived  so  long  in  the 
house  can't  tell  the  name  of  any'  one  of  the 
servants.  And  moreover,  lady  Altham  most 
be  in  Dublin  in  August  17 15^  at  the  time  he 
aays  she  had  a  child. 

As  to  alderman  Barnes,  I  shall  ascribe  the 
hicoQsiiitency  of  his  testimony,  to  his  great  age, 
and  want'of  memory  ;  lord  Altham  tells  him, 
that  his  wife,  Molt ittieffield,^  was  delivered  of 
a  SOD ;  yet  the  day  afWr  he  dined  at  Dunmaine 
with  her  ladyship,  and  he  never  enquired  about 


any  son,  nor  was  the  Dame  of  m  son  m^e 
mention  of  there. 

Mrs.  Annesley,  who  is  prodaced  aa  a  wit- 
ness  for  the  plaintiff,  only  mentioDS  tlie  toa^te^ 
of  a  health,  but  speaks  not  a  word  of  a  faink; 
nor  did  she  ever  hear  of  a  miscarriage. 

Christopher  Brown  is  prodaoed  by  the  pin- 


tiff  as  to  proof  of  the  pretended 
he  had  his  lesson  to  be  exact  as  tothc|red- 
fathers ;  but  can't  tell  any  other  penoo  in  ess- 
pany,  though  he  waited  at  table  that  day.  Be 
describes  the  great  hall  where  he  dinea,  yet  it 
appears  by  Scott  there  is  no  such  ball  in  tk 
house.  But,  my  lords,  it  is  plain  that  the  mI? 
way  of  detecting  these  evidences  ia  lo  tabe 
them  out  of  the  road  they  were  inatntcted  is, 
and  by  other  circumstances  the  ioconsisleaey 
of  their  testimony  is  shewn.  When  Brova 
was  asked  to  name  any  of  the  aerrants  tb^ 
dined  with  him,  he  could  not  tell.  It  is  nee:- 
less,  my  lords,  in  me  to  remark  bow  tmpra- 
perly  he  gave  his  evidence,  your  lordships  mnn 
have  it  on  your  memories. 

The  transaction  at  Wexford  assizes  has  sfK 
peared  to  your  lordships ;  and  the  defeodasi 
has  proved  very  fully  toe  lady  Altbam's  beisc 
there  at  that  time  :  If  that  be  true  as  appcsn 
from  the  circumstances  (which  they  meauoc- 
ed)  of  the  lord  and  lady  Altham'a  f^oit^  there; 
to  wit,  that  my  lady  and  Mrs.  Giffard  went  hi 
a  coach,  my  loni  rode,  Mrs.  Heath  rode,  sikI 
such  and  such  servants  rode ;  I  say,  then  tbeit 
was  no  appearance  of  a  child ;  thas,  consr- 
quently ,  the  pretended  birth  most  be  overturned. 

To  disprove  this,  Mr.  Colclough  is  prodoced ; 
he  was  then  on  the  grand  jury,  and  so  engaged 
tliat  he  did  not  notice  the  lady  Altham ;  and 
thou(vh  it  is  allowed  lord  Altham  was  there,  he 
owns  he  did  not  see  him ;  and  by  the  very  saa^e 
reason  lady  Altham  and  Mrs.  Giflard'miglit 
be  there,  and  possibly  have  escaped  his  sif  bL 

1  shall  not  trouble  your  h>rdships  with  re- 
spect to  mnjor  Fitzgerald;  he  stands  e^pposiEe 
to  all  the  other  witnesses,  in  point  of  time,  as 
to  the  supposed  birth. 

My  lords,  I  beg  leave  to  obsenre  to  y^m 
lordships,  that  Higffinson's  evidence  is  attend- 
ed with  a  good  deal  of  doubt  and  oncertaintv; 
he  said,  he  was  at  Dunmaine,  and  that  lady 
Altham  (whom  he  never  saw  before)  called  to 
him,  and  gave  him  a  glass  of  wine,  and  be 
drank  to  her  safe  delivery :  if  the  plaiatitf 
thought  him  so  material  a  witness,  how  cumocs 
it  that  his  name  was  not  given  in  at  the  be- 
ginning of  this  trial,  among  the  list  of  the 
plaintiff's  other  witnesses,  and  not  to  intrude 
him  at  the  close  thereof,  without  the  defend- 
ant's knowledge?  But,  my  lords,  it  is  plain  be 
was  only  pn^aced  to  stop  a  gap ;  bot  froa 
such  kind  of  evidence  the  jury  can  disrem  <« 
which  side  the  probability  lies. 

My  lords,  it  apipears  (from  a  prerioos  app!i« 
cation  to  Mrs.  Heath)  how  sensible  the  plain- 
tiff  was  of  the  force  of  her  evidence,  and  there* 
fore  a  bill  was  thought  proper  to  be  filed  for 
prevention  thereof;  whtch  plainly  demra* 
strates,  that  the  lessor  of  the  plamtiff  wsi 


Mi  Rie^ari  tloft  dfAngletea. 


{srr\ 

fnM  «f  bli  fttttmuAmB  being  4l0eefed  bjr  die 
ftu^i^  htrtmHaiaHmy. 

One  8«s9ey,  ibv  fords,  4ms  sttttopCed  to 
ioiitrsdiet  Mrs.  Uealh ;  he  ssjs,  iie  spent 
nostof  liis  ti«ieM  EofiaiH,  sod  he  BooriiBfaeB 

0  flrenteeliy  on  bimselfin  his  «aniimttion,|rtist 
*oe  sbotrtd  tsfce  him  for  s  penUeinan  of  il^^re 
ind  distiDetioB  ;  he  tells  jou,  that  he  ordered 
lis  servauts  to  put  up  l!be  person's  horse  who 
erred  hin  Wkh  a  snhp^na;  that  be  liss 
OQclisafed  to  cene  up  to  Dnbtin ;  that  he 
ad  anenipiey  in  one  of  his  majesty's  jraebts 

1  Eoftlaod ;  and  when  this  aflair  is  discussed, 
le  is  only  a  common  waiter  to  the  Board  of 
vreen-doth,  and  bis  religion  prerentai  him 
KMB  being  entitled  to  a  commission;  and 
hougb  be  gives  yon  an  account  of  Mrs. 
leatb^  changing  her  sentiments  at  the  second 
Miferenee  dHferently  from  the  first,  yet  he 
««rer  remarked  the  same  to  her.  Bnt  it  is 
asily  seen  to  what  purpose  be  is  examined ; 
»r  when  the  stratagem  of  a  bill  conld  not  take 
lane,  this  knight-errant  (if  one  may  call  him 
0)  is  produced,  having  no  oiier  expedient  to 
ontreu)  Mis/ifeatb's  evidence. 

My  lords,  1  must  say,  it  is  ne^  to  an  impos- 
ibility  to  imagine  Ihat  lord  Altbam,  who  had  a 
private  estate  of  his  own,  and  the  expectancy 
f  the  lord  Anglesea's  estate,  sboula  have  a 
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codked  «p  ft  storr  as  artfnfly  as  tbey  could, 
they  eooid  not  sttfl  firame  it  free  from  improba- 
bility. We  find  that  the  sponsors  were  ndC 
rl  to  tbe birth,  and  one  of  the  godfathers, 
Anthony  Coldotigh,  was  a  Roman  €»- 
tbolic^  and  if  my  lord  Altbam  had  a  sun  by 
bis  bdy,  it  is  presumed  he  would  not  havp 
pitched  on  a  l^apist  to  be  godfather,  Who  by 
the  hLws  of  this  kingdom  is  not  qualified  & 
stand  surety  tor  a  Protestant  child  m  baptism. 
But,  my  lords,  at  the  time  of  this  pretended 
ehristening,  the  doke  of  Buckingham  wsk 
then  living,  lord  fiaversham,  and  the  late  eail 
of  AngleseawereaKve,  the  durhess  of  Buck- 
ingham was  alive ;  they  were  relations  to  the 
fimHy,  and  would  not  refuse  being  sponsors^ 
but  would  have  readily  oflTered  themselves  on 
that  occasion ;  so  that  I  say,  my  lords,  fictioA 
detects  itself  through  the  whole  affair. 

My  lords,  I  woi3d  take  notice  to  your  lord- 
ships, that  the  late  H>rd  Altbam  happened  to  be 
somewhat  extravagant,  whidi  occasioned  faii 
want  of  money,  and  therefore  proposed  selling 
the  Altliam  estate ;  but  frequent  duiputei  aroA 
between  the  defendant  and  him,  for  not  joining 
therein ;   bnt  if  bis  lordship  hfd  a  son,  he 
could  have  made  a  better  tide  to  purdiaserSp 
as  Mr.  Prime  Serjeant  observed. 
The  two  props  which  support  this  cause,  ara 
•IFitimate  eon  and  heir ;  and  that  the  Pallisers    the  transportation  and  prosecution  ;   but  th0 
who  were  acquainted  in  the  family)  or  that    title  here  contepded  fbr  by  the  plaiutilT,  ought 
rlr.  or  Mrs.  Lambert,  Jir.  Ehnes,  or  Mrs.    to  be  proved  beyond  all  contradiction ;  pa  t 

I  confess)    would  beg  leave,,  my  kirds,  to  lemind  jDour 


yifl^rd,  who  (as  plaintiiTs  witnesses 
isited   lady  Altbam,  should   know   nothing 
hereof;    nay,  that  even   the  neighbouring 
mants  must  be  strangers  to  it. 

My  lords,  How  can  it  be  reconciled  to  the 
ommon  rules  of  prudence  and  good*nature, 
bat  if  lady  AUham  had  a  son,  she  should  send 
be  child  to  be  nursed  by  a  mean  woman  of  an 
il  repute?  by  a  woman  who  had  criminal 
ommeroe  with  her  husband  P  Surely  a  lady  of 
er  rank  and  dislinclion  would  not  have  made 
lioice  of  such  a  nurse.  It  is  plain  then,  that 
tie  supposed  birth  must  be  only  a  fiction  com- 
licated  with  absurdities. 

We  allow  that  the  lessor  of  the  plaintiff 
light  be  lord  Aitbam's  son  by  Joan  Landy, 
nd  tb^  lady  Altbam  conoeiving  a  displttMure 
gainst  her,  and  being  incensed  against  lord 
iltham  for  the  dishonour  done  her,  would  not 
dmit  iuggy  Landy  in  tbe  house  of  Dnn- 
laine;  and  UliB  seems -Ibe  most  rationaiway 
f  judging. 

But,  my  lords,  LafllMi,  Murphy,  and  Doyle 
sll  us,  that  a  new  room  was  furnished  in 
iondy's  bouse,  and  tbe  cMId  sent  thither  to 
e  nursed ;  it  is  equally  Improbable,  that  lord 
ud  lady  Altham  sbonld  not  have  more  care 
nd  tOBdemess  fbr  a  son  bom  to  such  honoors 
nd  titles,  than  to  send  him  to  a  new-built 
(X>m,  or  to  subyed  an  infant  to  a  cold  and 
tber  disorders. 

It  is  very  manifest,  my  k>rds,-bowiiigeidons 
ie  conductors  of  this  nffbir  have  contrived  it, 
>  have  4xed  on  persons  to  be  sponsors  who 
re  long  sinee  dead)  and  Ibougti  fbey  bave 


lordships,  and  the  gentlemen  of  the  jury,  IM 
on  the  d^th  of  the  late  lord  Altham,  the  Al- 
tbam estate  devolved  to  the  late  eari  of  Anele* 
sea,  and  nothing  descended  to  tbe  def^ndan^ 
but  the  title ;  and  therefore  I  would  dbserve 
as  to  the  transportation,  that  |»  U  appears  the 
lessor  of  the  plaintiff  wandered  about  the  streets 
in  an  idle  way,  it  is  most  tikely  he  voluntarily 
transported  himself.    If  the  defendant  ap 


bended  he  was  to  came  into  possession  of  tb^ 
AHham  estate,  afler  the  death  of  his  brother, 
tfiere  might  be  some  reason  oflered  fbr  the 
kidnapping  *,  hot  as  the  defendant,  the  earl  of 
Anglesea,  could  reap  no  advantage  by  sd 
strange  a  proceeding,  the  thing  appears  very 
improbable  and  romantic. 

My  lonis,  the  duke  and  duchess  of  Bode- 
iogharo,  and  lord  Andesea,  were  alive  when 
the  late  lord  Ailtbam  "died  •,  and  it  cannot  be 
supposed,  if  he  bad  a  son.  but  that  they  would 
have  been  glad  to  hive  taken  cace  of  him,  and 
that  he  might  receive  a  proper  edncation 
suitable  to  his  high  rank  and  qaadity. 

My  lords,  I  humbly  apprehend,  thereis  ano- 
ther incident  very  proper  for  the  consideration 
of  the  jury,  that  it,  that  the  lady  Altbam  con- 
tnned  in  Publin  for  about  five  months  after 
lo^  AKham's  death.  It  is  surprishig  if  shfi , 
bad  a  son,  she  shodM  make  no  oppontion  to 
tbe  dciRmdant'a  taking  tbe  title  of  lord  Altham, 
or  that  some  of  bis  noble  relations  slioqid  mH 
bare  asserted  his  right. 

My  fords,  anothi^  cir^nsstance  occnn  in 
this  adUr :  that  i^faidy  4itbftnt  isA  f  son,  It 
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may  be  presumed,  that  some  of  tbe 
vbo  took  leases  from  tbe  late  earl  ofAoglesea, 
of  the  Altbam  estate,  would  have  been  ^ad  to 
have  set  faim  up,  either  in  point  of  chanty,  or 
humanity,  or  perhaps  ont  of  aTersion  to  the 
late-lord  Aogtesea. 

My  lords,  we  may  infer  from  Mr.  Ttghe^s 
behanour  to  Mr.  Aonesley,  that  he  did  not 
beliere  he  was  the  son  of  the  lady  Allbam ;  he 
is  a  gentleman  of  character,  and  it  cannot  be 
supposed,  that  any  man  susceptible  of  the  least 
^generosity  or  good  nature,  if  ne  had  any  ap- 
prehension of  the  plaintiff's  legitimacy,  would 
admit  him  to  be  a  turn- spit,  or  wear  a  livery. 
Moreover,  Mr.  Tighe  by  iris  profession,  being 
bred  to  the  law,  must  know  what  proper  steps 
Were  to  be  taken  by  the  lessor  of  the  plaintifi; 
If  he  was  lord  Aitbam's  son,  to  recover  his 
fight ;  but  his  not  troubling  himself  about  that 
matter,  is  a  strong  presumption  be  had  judged 
him  to  be  wbat  he  had  hefli:d,  the  natural  scb 
of  the  late  lord  Altbam. 

My  Wrds,  as  ttiis  is  a  cause  of  the  greatest 
eonseqnence  that  ever  was  tried  by  any  jury, 
it  must  be  a  singular  pleasure  to  every  person 
concerned  (and  I  am  sure  it  is  so  to  me)  that 
iuroraof  such  worth,  honour,  and  probity  at 
Ibis  time,  are  to  determine  an  affair  of  such 
importance;  and  as  nothing  but  justice  can 
influence  the  minds  of  gentlemen  of  such  dis- 
tinction, I  hope  they  will  iind,a  verdict  tor  the 
defendant. 

Eatmt  Sianj^d,  esq.  reoorder  of  the  city  of 
Dttblin,  for  the  defendant. 

M^  lords,  and  g[entlemen  of  the  jury,  the 

auestion  to  be  considered  is,  whether  lady  Ai« 
bam  ever  had  a  son  ?  And  if  she  had,  whether 
Mr.  Annesley^  the  lessor  of  tbe  plaintiff,  is 
that  person?  And  if  this  cannot  be  proved 
clearly,  the  jury  cannot  rely  on  presomp- 
tions. 

.  My  lords,  it  was  thought  proper  to  introduce 
two  miscarriages  previous  to  the  birth ;  the 
plaintiff  pretends  to  assign  as  a  cause  of  the 
first  miscarriage,  the  breaking  the  China  san* 
cers.  This  piece  of  evidence  appears  very 
improbable;  because  destroying  the  cups  waa 
intended  a  respect  to  mv  lady.  Can  it  be  con- 
ceived, my  lords,  that  lord  Altbam,  who  was 
so  solicitous  for  a  son  and  heir  by  my  lady, 
would  not  be  more  cautious  of  putting  her  into 
frights,  which  might  endanger  a  miscarriage  P 
And  it  is  sufficient  to  destroy  the  credit  of  Mrs. 
Cole,  tliat  the  account  she  gave  of  the  abortion, 
should  be  communicated  to  a  yoong  child. 

As  to  the  second  miscarriage,  there  can  be 
no  colour  to  have  tbe  least  reliance  on  the  tes- 
timony of  Catharine  SI*Cormick  in  support  of 
it.  It  has  appeared,  my  lords,  that  Mrs.  Blake 
is  a  relation  to  the  family,  and  visited  lady  Al- 
iham  in  Dublin  at  the  time  M*Cormick  pre- 
tends the  second  miscarriage  happened,  yet 
my  ladv  never  told  her  a  word  of  it.  3Irs. 
Bannah  Shaw  swore  thai  Catharine  M<Cor- 
mick  mentioned  to  her  that  lady  Aliham  never 
Kad  a  child ;  and  M'Cormick  iartber  signified 


to  Mrs.  Shaw,  bow  appKcatioii  wss 
her  by  a  person  who  used  to  gel  evideoees  ftr 
the  lessor  of  tbe  plaintiff;  thereibre  MK^or- 
mick'a  evidence  can  have  no  weight,  and  if 
proved  to  be  false,  brings  s  dkonepole  oo  all  the 
rest  of  the  evuiences. 

As  to  Mrs.  Deborah  Annesle^,  she  osly 
swore  her  brother  drank  the  child's  hcaHhy 
which  can  avail  nothing* 

Now,  my  lords,  let  as  see  how  this  [ 
burtb  is  proved.  Tbe  plaintiff's  witaeves  say, 
that  a  midwife  was  sent  for  to  Ross,  sod  thsl 
Dennis  Redmonds  was  the  persoi^  pildwd 
upon  for  that  errand.  Can  it  be  presanwd  that 
if  lady  Altbam  was  in  that  condition,  that  care 
would  not  be  taken  that  a  midwife  should  be  in 
the  house  some  time  before  the  birth,  mad  not 
be  under  the  neoeasitY  of  sending  for  one  the 
moment  she  was  in  labour  P  There  was  nobody 


to  assist  her  but  Mrs.  Heath,  and 
tended  her  ladyship  bnt  a  chamber-maid  and  a 
laundry-maid.  Every  expectation,  my  lords, 
from  such  a  birth  would  induce  better  sUcd- 
dants  and  more  proper  nnrse  tendeit. 

It  is  surprizing  thai  Redmonds^sboald  nei 
know  for  what  purpose  he  was  sent,  and  that  ho 
should  leave  the  midwife  in  tbe  yard  irithoot 
taking  any  farther  notice  of  her,  and  go  inme- 
diately  to  the  stable  to  take  care  of  bis  hotae, 
which  it  aeema  be  regarded  more  than  tho 
midwife. 

As  to  Brooke's  testimony,  my  lords,  it  is  s 
heap  of  nonsense  and  absurdity.  He  swore 
he  was  a  piece  of  a  surgeon  for  47  years,  and 
was  so  10  Tears  before  tbe  birth  of  the  diild, 
and  yet  is  but  50  years  old.  He  afWrmrda 
said,  when  he  was  cross-examined,  that  be 
prai^ised  sargery  since  he  was  four  yeare  ohi ; 
and  savs  he  did  not  consider  what  oua&liiy  of 
blood  he  bad  taken  from  lady  Altbam.  He 
said  he  had  a  farm  at  a  place  called  FsroeB, 
near  Ross,  yet  no  gentleman  of  that  ne^h- 
bourhood  knew  of  any  snob  man  living  there: 
Besides,  mv  lords,  this  most  be  attended  with 
fl[U  imaginanle  inoonsistencT :  It  was  uneetsin 
to  meet  him  at  home,  but  there  was  a  certainty 
of  meeting  a  suigeon  in  Ross,  and  one  better 
skilled  in  his  profession.  So  thst  on  the  whole, 
what  regard  can  be  paid,  my  lords,  to  erideoee 
so  dismetrically  opposite  to  all  the  rules  of 
probability. 

Tomer  is  a  witness  not  to  be  credited ;  the 
manner  of  his  faulteijng  in  bis  ezaminatioD  in- 
duces a  suspicion  :  He  fixes  the  time  of  the 
eclipse  ten  months  afler  it  happened ;  hot  it 
seems  he  was  not  prepared  to  give  any  answer 
to  that  period.  So  that  we  nod  wlien  these 
witnesses  are  tiaken  ont  of  their  eonrse^  they  are 
at  a  loss  what  answer  to  give. 

Scott  sava  be  need  to  come  to  Dntunaias 
with  bow-do-yous,  in  enquiring  afto  the  child's 
health;  and  that  he  delivered  messsges  to 
Laffan,  and  sometimes  to  Rolph ;  snd  that 
Rolpb  was  batter  at  tbe  biHh  of  the  chOd, 
though  Rolph  and  Laffan  swore  they  never  saw 
one  another  before  the  day  of  their  examioatioQ. 
In  finoi  hs  stands  in  oppositioa  to  the  iitaintiff^ 
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Lber  tribe  of  witneasei  about  Rolph  bein|^  in 
^  uoauune  at  tbe  time  of  the  birtb. 

Mrs.  Gifimrd^  teadmony,  my  lords,  is  aup- 
Drted  by  the  senrants  of  the  family,  that  lady 
Itfaam  was  at  Wexford  assizes,  and  lodged  at 
ae  Sweeny's.  Mr.  John  Kerr  has  prored  tbe 
meof  the  assizes,  and  that  lord  chief  jostice 
'<ister  went  that  circuit.  This  is  a  circura- 
Mrnce  very  material,  and  that  entirely  orer- 
ims  tbe  plaintifPs  wbele  system ;  for  bj  the 
laintiflfs  e? idenoe  she  must  be  with  child,  or 
jringin  at  that  time;  which  canuot  be  trae, 
ecause  she  was  then  in  Wexford.  And  lady 
JthaoB  Gonld  not  be  brought  to  bed  in  May 
iibeequentlo  the  assizes,  because  she  was  tbe 
8th  of  that  month  (being  tbe  birth-day  of  king 
George  the  first)  in  Dublin.  And  I  most  heg 
save  to  say  that  Mr.  Colclougb  did  not  de- 
troy  a  tittle  of  what  Mrs.  Giffard  swore  ;  for 
le  said,  he  did  not  see  lord  Altham  then  at 
Wexford ;  vetHigmon  paid  his  lordship  90/. 
here,  and  Mr.  Colclougb  might  as  probably 
lave  oferlooked  lady  Allham  there  as  fats 
ordship. 

Mary  Doyle  and  Eleanor  Murpb v  are  quite 
iontraqr  to  one  another  in  point  of^  evidence. 
[>oyle  says  the  child  was  christened  in  the  big 
mrioar,  and  Murphy  swears  it  was  in  the 
yellow  room  up  one  pur  of  stairs. 

A»  to  HiggMson,  it  is  plain  he  is  produced  as 
I  witness  to'  intersperse  false  facts  with  real 
mes;  he  says,  he  onlyreceived  tbe  rents  of 
the  estate  near  Nanny  Water,  but  not  of  the 
Eloss estate:  HedescnbespartofhidyAltham'a 
Iress ;  that  she  wore  a  white  apron  and  a 
white  handkerchief,  and  adds  that  her  lady- 
ihin  was  big  with  child.  Is  it  probable,  my 
iorus,  that  she  wouM  come  down  two  pair  of 
itairsand  call  for  wine  for  him,  and  all  this 
while  he  was  on  horseback,  and  would  not 
Rven  vouchsafe  to  pay  her  ladyship  the  common 
compliment  by  alightine?  Nay,  it  can't  be 
presumed  that  a  lady  of  ner  high  spirit  would 
come  down  stairs,  but  would  Gave  chosen  on 
such  an  occasion  to  send  her  servant.  I  must 
repeat  it,  that  here  a  false  fhct  is  taCked  to  a 
real  fact  by  the  ingenuity  of  the  managers,  to 
give  a  colour  to  the  fiction. 

I  come  now,  my  lords,  to  the  testimony  of 
Catharine  O'Neal,  which  I  can't  help  calling  a 
sceneof  iniquity.  She  says,  she  went  to  Ituly 
Altham  io  Cross- bine  in  Dublin,  and  told  her 
the  circumstances  of  tbe  child.  Is  it  natural 
to  imagine  that  a  lady  (lost  to  all  comfort,  being 
then  separated  from  lord  Altham)  should  m 
told,  that  bar  onlv  son  was  begging  about  the 
streets,  and  would  neither  enquire  or  send  for 
bim?  This  witness  says' fbrther,  that  her  lady- 
ship's reason  lor  not  admitting  any  of  the  ser- 
▼anfti  to  carry  the  child  to  see  her,  was,  for  fear 
it  might  occasion  them  to  lose  their  places. 
Can  it  be  presumed,  that  a  distressed  mother 
would  set  a  greater  regard  on  what  might  have 
happeoed  to  a  servant,  than  on  tbe  welfare  of 
her  onl^  child,  or  that  she  would  have  neg- 
lected him  b  that  manner?  No,  my  lords,  the 
#rictc<«itni7  mnit  be  luppoiodi  and  tb»t  ibe 


would  have  been  |[1ad  to  see  him  at  anj  risk^' 
that  proper  care  might  be  taken  of  bim.  ' 

But  alderman  King's  testimony  clears  it  op^ 
that  my  hidy  had  no  son ;  for  if  she  had,  sua 
would  most  certainly  some  time  or  other  have 
spoke  of  it  while  she  lodged  at  tbe  alderman's.. 
And  would  it  not  be'  thegreatest  satisfaction  to 
herself,  in  case  she  had  a  sdn,  to  bring  him  to 
England  along  with  her?  The  duke  and 
duchess  of  Buckingham,  and  all  her  relations 
in  England,  would  nave  received  with  pleasure, 
and  educateil  whh  great  care  a  son,  who 
might  in  time  by  his  rank  and  fortune  become 
conspicuous.  Besides,  my  lords,  her  mterest 
as  weU  a^  nature  would  nave  induced  her  to 
it ;  for  afler  the  death  of  the  late  lord  Al- 
tham, lady  Altham  might  become  goandian  to 
the  child.  She  had  a  natural  right  to  that 
trust,  and  out  of  great  estates,  large  allowances 
are  given  to  those  who  are  entrusted  with  tho 
care  of  children ;  and  where  finch  a  trust  de- 
volves on  a  parent,  otherwise  indlfierently  pro- 
vided for,  that  incident  is  of  some  weight  with 
1 » a  court  of  equity,  to  be  more  liberal  in  their  al- 
lowance. These  consideratums  might  be  ad- 
ditional motives  to  induce  her  to  take  care  of 
his  educatkin,  and  espouse  his  interest ;  and  aa 
none  of  these  thmgs  appeared  in  evidence,  it  is 
contrary  to  all  reason  m  the  world  to  imaguie, 
that  the  lessor  of  the  filamtiff  can  be  tbe  real  or 
legitimate  son  of  the  lord  and  lady  Altham. 

As  to  the  transportation,  yourlordohips  will 
please  to  observe,  that  Cromie  sweats,  that 
Skellem  made  entries  in  Stephenson's  books, 
for  fear  of  being  imposed  upon,  of  the  several 
persons  that  went  aboard,  and  that  the  clerk 
came  aboard,  and  took  a  list  of  all  persons,  and 
called  them  over  on  board  before  the  afaip 
sailed,  and  every  person  walked  by  as  he  an- 
swered to  his  name;  and  though  the  boy. 
might  answer  to  the  name  of  Anneal  ey,  tha 
master  of  thO  ship  might  pronounce  it  Hen- 
uesley,  and  write  it  so;  and  when  he  went  to 
tbe  Tbolsel  to  give  in  the  names  to  Mr.  Gune» 
tbe  town  clerk,  he  might  spell  the  name  Hen- 
nesley  instead  of  Annesley,  and  thereby  oc- 
casion a  mistake  in  the  Tbolsel  book. 

But,  my  lords,  can  any  one  pretend  to  sajr, 
if  the  boy  was  forced  away,  that  when  Mr. 
Skellem  the  clerk  came  on  board  to  take  tha 
namea,  the  boy  would  not  have  complained  of 
his  misfortunes,  and  of  his  being  taken  away 
6y  force,  or  made  some  clamour,  and  then  ttia 
might  have  been  redressed?  yet  it  has  never 
appeared,  that  the  plamtiff  made  any  such 
complaints. 

It  is  very  evident,  my  lords,  thai  no  industry 
bss  been  wanting  in  the  plaintiff  to  sedt  out  for 
witnesses,  in  order  to  deprive  Ae  defendant  of 
thenr  testimony.  How  oomes  it,  that  a  dinner 
of  lamb  and  othfe  victuals,  has  been  sent  by 
Mr.MackerchertoRolpb'shouse?  Why  was 
there  applicatu>n  made  to  Rolph  by  him? 
Why  truly,  because  he  was  informed,  that 
Rdphwasitt  the  fiunily,  and  that  he  was  a 
material  witness. 

My  lordf,  I  nut  Uko  notice  te  your  kirdv 
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'kipf ,  that  tbe  tuf^BMif  df  Cav#Mgb,  ^ho^  m 
xamioed  for  tbe  defiiiHlBDH  m  Yery  at/Kmg ; 
^iiougli  beiloes  not  lake  upoD  himveU'to  svear 
at  to  positire  tiinf»,  yet  it  thews  what  he  swttt 
Wat  true,  and  ahould  have  wcigbt  wiUi  tbe 

Huaaey  nade  bimself  veiy  iDCoatittcot  on 
bit  examination.  Wat  it  Mtural  when  he 
lQiiod,at  he  said,  that  Mrs.  Heath  changed 
■ideay'and  thai  she  was  a  peremptory  wiUiett, 
that  he  weak!  not  ba«e  expostulated  with  her 
thereupon  P  He  has  been  pleated  to  ramUe 
l^iicb  in  tbe  course  of  bis  testimony,  bv  giving 
ma  account  of  his  gravel  walks;  but  if  be  came 
liere  to  tell  truth,  what  occasion  wat  there 
for  those  excursiontP'anless  he  woold  make 
iu  believe  be  was  a  man  of  greater  conse^ueaoe 
than  be  has  appeared  to  be. 

My  lords,  the  plaintiff't  pretentiont  are  at^* 
tempted  te  be  tupported  with  the  tlighfcest 
prooft;  ¥oar  hirdthips,  and  tbe  gentlemen  of 
the  jury  will  take  it  into  their  eonsideiation, 
what  objeetiona  have  been  made  to  tbe  pkintiff^t 
witoettet,  how  incontistent  eacb  one  of  tbem 
bat  been  with  bimtelf,  tnd  bow  inoonmlent 
they  have  been  all  witb  each  other ;  and  if  the 
leator  of  tbe  plaintiff  it  to  pro^  bit  legitimacy, 
k  ahoold  be  by  potilive  and  unoenWovertibie 
evidence,  and  not  by  snggpesttont  or  pretnmp- 
tient.  A  tuppoted  child,  my  lords,  it  an  injury 
to  the  original  donor,  to  tbe  remainder- nMn,  to 
letKet  and  purebaseft,  and  to  tbe  puUio  in 
general.  To  me  it  is  astonishing,  and  I  be- 
Ueweit  it  to  to  aM  mankind,  how  it  can  be  pre- 
temed,  that  lady  Altbaat  should  have  a  ebild, 
and  that  her laciythip tbouldnetckun it  wblltt 
ifae  wat  living. 

I  fear  I  have  tretpatsed  too  mneh  en  your 
lordships'  time,  and  on  the  gen^men  ot  the 
>il7,  and  shall  only  obaervey  that  tbe  defen- 
dant it  now  potsessed  of  tbe  estate  of  tbe 
family ;  and  at  his  birth  it  nnquettionable,  and 
tbfit  there  is  all  tbe  donbt  and  uncertaiBty  in 
tbe  world  atlendnig  tbe  pretensiont  of  tbe  lessor 
ef  tbe  plaiotiir,  Ibope  tbe  gentlemen  ef  tbe 
japy  will  think  a  verdict  ongM  to  be  feond  fut 
the  defendant  in 


CWt.  Gentlemen  of  tbe  Jary^  will  yon 
l^lease  to  take  any  refreshment  before  plaintiff's 
oonnsel  begin  to  speak  to  the  cfidence  on  their 
aide  of  thequestion  ? 

Jury.  We  humbly  thank  yonr  lordships,  we 
tball  be  glad  to  refresbottrsdves.  [It  wat  now 
between  four  and  five  Vclock  in  tbe  afternoon, 
when  tbe  Jury  refreshed  tbemselvet  for  about 
balfaahoar.3 

Court,  Gentlemen  of  eomisel  for  tbe  lessor 
wf  tbe  plaintiff,  pleate  to  proceed. 

Steij.  Marthall.  My  lords,  and  yon  gentlemen 
«f  tbe  jury,  I  am  in  tbit  cauae  of  counsel  with 
Mr.  James  Anoesley,  tbe  lessor  ef  tbe  niaiotiff, 
mad  I  befieve  there  has  scarce  been  an  mstanoe 
in  any  age,  of  such  a  tcene  of  iniquity,  cruelty, 
ftnd  inhumanity  at  this,  with  which  Mr.  An- 
liesley  hasheen  persecuted  for  tbe  ceiirse  of 
mKmyjmsi  be  ba»  beta  Uis^g^  trans- 
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l^vtod^  and  toM  at » slave  ferihirtcafar  : 
teen  years:  tbeverv  recitalof  Jansatt  s 
oompaksiea  in  everjjr  nunian  bieast ; 
bit  slavery  wat  expired^  be  caaae  iata  Eaglaad 
to  Qtsert  bis  right*  but  bad  tba  miatiimBif  w 
shoot  a  maa  aooideatalfy  ;  and  tbaa  tba  de* 
fondant  {I  am  sorry  to  meatio*  il^oaalivvaA  it 
indiei  him  for  emrdtr  at  tha  acsweaa  at  tbe 
Old  Bailey,  held  for  a  gaei-delivery  for  tbe 
cily  ef  London  and  ooaaty  ef  Middliaair>  1  ' 
the  lessor  of  the  phunliff  Waa  Irwd^  aiid^l 
ably  aoqutttedv 

My  lords,  tbe  defondBat'aeti 
his  case,  said^  they  woaU  pio«e  tlie  i 
applied  to  several  people,  and  told  tbaaa  be 
would  be  pleased  t#  go  ovetf  taaa,  aad  tbatbt 
was  not  kidnapped  )  aad  that  aafoiwaaream* 
pulsion  wat  made  use  of  to  trailtpail  bim«  bat 
that  he  went  abroad  vohmtarily }  yH,  aa  tbt 
gentWmea  hata  not  attempted  to  pjava  it,  ii 
ttanda  nncantrovcffltd*  that  tbe  plaiaiig  wat 
tpirtled  away  by  tbedefeadaat  Iba  aail  of  Aa- 
glesea,  to  fetl  tbe  effacto  of  tlafcry  at  AaMriea, 
to  subject  him  to  tbe  dangers  of  the  sea%  awl  in* 
clameneiea  of  diflbrtaielimsltoiv  with  Ittturtiaa  to 
put  aa  ead  to  a  life  that  stood  iatbe  dafr  adant'i 
way.  fiut  tbe  hand  of  Pravidenaa  baa  ail 
protected  him  in  the  midtt  of  hit  affliaii 
admiral  Vernon  eentribulet  to  have  bina 
dueled  to  these  kiagdoaaa,  and  gted  fottaae 
ftamithed  him  witb  fvieudtwbien  bstlifcwat 
tbirtled  after ;  he  now  camet  inta  aowt  bafaia 
your  loidtbipt  to  tupport  hit  undottbted  ligbti 
and'  shew  tbe  world  tne  severttitt  he  ■ufawtiai. 

My  lorde,  tbe  lessor  of  tbe  plainliff  waa  veiry 
voang)  about  twelve  years  old  wbew  ha  wat 
kidnapped  and  trantpoited,  aad  tkaa  deprived 
of  an  opportunity  of  aatettinwbit  riebl^  oawat 


ipportimity  of  aatettiagbit  rigbi^  1 
idMndoned  and  redoced  to  ibe  towaat  dbb  of  mi« 
aery.  Tbe  defendant  the  earl  of  Anglasea,  bad 
new  addiliena  of  honour  and  title  by  tb»  fbaa« 
tiff's  miafortunes;  and  being  of  a  piwd»  ava<- 
ricions  ditpotition,  tempered  witbcMial^,  and 
inclined  to  oppretsion,  fit  it  witb  rabsetoaao  I 
■eation  thete  cbaracltit)  otold  aot  bear  that  a 
boy  in  those  low  drcamttancet  aboatd  1 
to  tbe  Altharo  catato  and  title,  or  ba^j 
tive  heir  to  the  earl  of  Angietea, 
were  to  be  fonad  out  to  prevent  bit 
tbcte  booenrt,  whiab  were  aceerdbigly  piitia 


My  k>id%  the  dtfeadaatwoaM  < 
avcrtura  the  plaiaicff't  right,  by  p 
intoffieieaey  of  bit  arideaaa  ;  bnt,  mv 
this  must  Ito  a  vain  pretext,  siaea  ha  aii 
was  the  sole eeeasioo  thereof;  aa#aatbai 
portatien  has  beeivpravedatekNt  aa thaasta 
day,  the  defendaat^  tbecarl  of  Aagftaaaa,  aaast 
be  considered  at  a  tpolbrtov  io  Jaw,  aad  aaast 
not  Uke  advaatagael  tba  diAcidtaaa^  anaiaf 
from  the  wicfcedaeas  ef  bit  tw»aaa^  ttpsi^a* 


dioe  the  plaiatiff. 

If  thaVetseP  ef  theplauitiff  attfaetiaaaertto 
fotal  traasporlatiaai  about  tS  ycasa  wa, 

been  admititd  to *^  ■"'-  '—^  — ^ 

then  might  bate  1 
biabiHblsy 


■ai  aneotiv  yeata  apt,  tmm 
*  proaeaato  hit  iaati^gilM,  bt 


und  ttkh0fd  Sart  <f  An/fun, 
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lenoe.  I  fliy»  tlieraferay  by  t1li»  inmit,  the 
l«tedtoibM  ifivaal^«s  wlhmaAknAj  saderMT 
0  him^  while  the  Immw  ef  the  pleieW  lekours 
iiider  the  greetfct  difadiftntagae ;.  waA  ittdeedl 
!oiMi4eno|jt  the  Miture  ol*  the  tbiog,  ii  u  ? ery 
»rovi4eiitiel»  that  at  thia  tiiaeof  ifejT  any  of  the 
tlaintiff's  witoesaes,  who  pro?e  his  birth,  hap^ 
0  be  liviof .  Andy  my  londa»  wheil  I  oonoe  to 
peak  to  the  endkaceaon  both  aidea^  and  oadtfu 
me  them  together,  T  belief  e  I  ahall  be  able  te 
voTe,  that  the  ptobabiKty  ia  te  he  apj^iedto  the 
ividenee  ef  our  aide,  and'  that  thej  deaer? e  cie* 
lit,  and  shew  beyond  all  doubt  the  legitionecy 
Cthepfadotifr. 

Tbm  may  be,  Biy  lordb,  aome  little  f  ati* 
aiona  is  ear  erideiioa,  but  thia  ia  feiy  natural^ 
oDsiderifig  the  distaoce  of  98  yeara  ainee  the 
Baw^r  of  the  plaialiff  waaboni. 

My  lordst  1  ahall  beg  leare  to  lay^bafiwa 
'our  locdahipa,  and  the  gentlemen  of  the  jnry 
he  Dttare  of  the  plaintiff^a  caae^  ami  hope  your 
>rd»hi|Mi  will  pardon  me,  if  I  happen  to  repeat 
ny  tbiog  whioh  1  feniierly  aaeiidoned  when 

bad  the  honour  of  atatiog  the  plaintiff^a  ef  i* 
lance  beibra  we  procealed  to  the  eaaminatMnb 

It  haa  appeared  meat  etidently,  my  karda^ 
a  my  hnnihle  apprehenaSen^  that  the  plaintiff 
ree  bora  at  Dnomahie,  m  the  cennty  of  Wet-* 
i»rd,  and  is  the  son  of  Arthur  tale  kid  Altham, 
y  his  wife  the  ledy  Altham. 

>Iy  iorda,  it  seeaM  lord  Althnmr  was  ■  paa-> 
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innate  man^  and  my  lady  was  a  aickly  pone 
Foman,  and  tor  other  reaaona,  whieh  f  ah«l 
lention  by  and  by,  irhen  i  oome  to  apeak  to 
rhat  was  urged  by  defendant's  connael  lo 
lat  par^ular,  it  waa  thought  proper  by  levd 
nd  lady  AKnam,  to  send  their  child  to  Joan 
Andy  to  be  nursed,  who  waa  married  (aa  ap« 
ears  oy  some  of  the  plaintiff's  evidence)  lo  one 
I*Cormick,  n  sailer,  by  whom  Joan  Landy 
ad  a  child. 

But  some  of  the  wHncasen  bare  aaid,  that 
>rd  Altham  had  got  Jean  Landy  with  ^Id ) 
at  let  ibttt  UMiisr  be  aa  h  mi^,  after  he» 
uittiog  the  sceme,  she  went  to  her  fethev's 
oose  en  the  landa  of  Dnnmaine,  and  there  lay- 
I  some  time  before  ladv  Altham  waa  brought- 
>-bed  of  a  8on.-^My  wdv  auspeeted  kird  Al« 
sam  was  the  fttber  of  Joan  JLandy^a  childi 
'om  infemations  her  lad]^p  receiTed  from 
nmeboay  people;  but  hauig  afterwards  een- 
ineed^  thnt  Landy  had  n  child  by  her  husband 
I'Cormicfc,  then  Mj  Altham  seat  the  lessor 
f  the  plaintiff,  Inr  ladyabip'a  aov  add  heir,  to 
e  nuraed '  to  Landy ;  and  tfaengb  the  de^ 
sndant'n  eonanei  would  cndea?onr  to  nigv  him 
arelesa  lady  Atlham  wnnwMk  rtapeot  tv  her 
bild,  from  thia  partienAar  ;  yet  1  belief^  Toor 
mlshipey  and  the  gjentlenien  ef  the  jury,  hnre 
!  in  their  notea  what  eirotfmspeolion  waa  need 
>  exanaine  the  mflk  of  Fovkng^  wife^  and  it 
ppearinr  unsound  by  the  epMion  of  one  Dr. 
Irowui  ttie  lesaar  of  the  nlaiiiiiff  waa  sent  te 
^andy  to  be  nursed,  she  being  appiwred  n  ll 
eraen  fer  thnt  purpose. 

My  Iorda,  it  appesra  that  all  wepert 
to  iinpLM^y^a  f»haraiien»i 


for  thereaaptidfr  ef  th»eluld  ;  and  that  hud 
Altham  caused  »eeach<  road  t» be  made  feona 
INmaaaine  to  Laai^'s  hense  fer  the  eouTe- 
nienev  of  hia  lady's  visitiog.  the  childv  wherti 
th»  ehild  fnmained  at  nurse  fer  ab^  l| 
meafhs^  until  my  lord  Altham  took  htm  home, 
and  took  the  proper  oaee  of  hta  perao»  and 


And  now  1  nMSt  meathm  that  my  hard  and 
lady  aeparated  on  aeeOiint  of  an  unfortnnam 
auspicbn  of  Mr.  Thomaa  Pailiser,  and  aftn^ 
warda  my  lord»  became  femiUar  with  one  Misa 
Gregory,  who  eameetedl  hie  lordehip  weohl 
marry  her,  in  oaaeladyAltftaBa had  diedv  She, 
itaeeam^waa  my  client'a  litter  enemy,  becaasa 
she  apprehended  be  waa  a  bar  ta  her  amWtiont 
and  baring  agreatasoeadaatorer  lord  Altham 
ahe  coatriredte  ert  the  boy  adrilk  nahed  to  the 
worid,  when  he  waa  acaroeS  yeareoM,  aad 
▼err  artlolly  gare  out  that  the  boy  waa  the  aan 
efJoaa  Landy.  And  the  boy  being  thua  abaa*. 
doned^  knew  net  what  te  do,  but  wandered 
about  the  atreete;  and  the  defendant  afte^- 
warda  readily  encouraged  the  report  of  hiatHa^ 
gitimacy,  to  aerre  bie  iai^teoa  deaigaa  of 
uanrping  hie  title,  anc^  tbevefora  tmnapoitbd 
himr  to  America  in  hepea  ha  shoald  nerer  mom 
be  heard  of. 

My  lords,  we  hare  produeed  Mrs^  Atmcribyt| 
who  ia  married  to  a  near  relation  of  the  dot. 
fendant»  Wb<r  sweara  pesitirely  that  it  waa 
well  known  in  the  femily  that  lady  Altbaof  hai 
a  son.  If  the  title  of  the  lessor  of  the  pfaimti€ 
was  a  mere  pretension  (aa  conOended^for  by  the 
gentlemen  of  the  other  side)  itissurprisiog  that 
Hie  earl  of  Aagiesesweuld  aot  produce  any  ana 
person  of  his  femUy  in  iaronr  ef  hia  side  ef  the 
auestkm,  thei^|h  he  is  so  well  aeqeaiuted  with 
tiiem,  and  nsight  hare  inflaenoa  enough  ta 
produce  thenr,  if  they  coald  testify  aayL  thing 
agaiaat  the  pbdmiff's  right. 

Mr.  Higgiaon,  my  lords,  saysy  it  waskaawn 
in  Bnniscorty  that  lady  Altham  had  a  cM#i 
and  alderman  Bamea  aaya^  it  waa  well  hneam 
in  Roea;  yet,  i  say,  none  of  the  family  haa 
keen  prodooed  te  deehana  tbat  it 
known* 

The  eounael  on  the  other  side  weald  i 
ronr  taky  a  mighty  sticae  on  the 
and  porerty  of  aome  of  thb  phnotiff'a 
nesses :  hot,  my  lords,  how  tririal  this  objeotkm 
ioi  1 8q>eal  to  yoar  lordahipa  aad  the  geatie* 
ovthejurf.  It  ia  knpeasible  to  keep  wi|L 
aHre  ;  and  we  mnatprore  our  rijfhiby 
^eaaea  aaaia  Kriag';  the  pblnliffenflirt 
Saglaod  aa  early  aa  he  could  to  ehto  Ma 


Mm.  Heatb  aaya,  ladyAitbain  waa  riaiisi 
bat  asldeo,  and  but  by  rery  few  neighbanfa  ht 
that  country ;  indeed  she  aaya,  Mrs«  Figgat 
riaited  her  ladyship ;  aad  I  mast  own,  in  my 
epkiiont  tboaa  tbat  were  produced  were  noi 
aaitahle  rlaitera*  fer  a  lady  of  her  diatinctkin ) 
thriv  ara  two  women  piedaced  for  the  de» 
feadanti  wha  paM  her  ladyship  tisita^  but  they 
nerer  risited  her  after  the  aepaiatkia,  and  I  am 
they  are  not  peneaa  la  bf  cseiiiedy  al 
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least  in  poiot  of  Tiitne,  one  of  them  has  been 
tftnungely  represented  in  court 

Mrs.  Cole,  my  lords,  is  a  woman  of  anqnes- 
tionable  credit;  she  says,  lady  Altbam  eame  to 
Ireland  in  1713,  and  it  was  said  she  was  with 
child  in  that  year;  her  ladyship  lodged  first  af 
«aptaili  Briscoe's,  from  thence  she  went  to 
Mr.  Vice's,  and  from  Vice's  to  Donmaioe. 
She  swears  lord  AHbaro  threw  some  saucers 
near  her  ladyship'&forehead,  which  occasioned 
her  miscarriage*  Lady  Altham,  hy  the  de- 
fendant's witnesses,  is  represeoted  a  haughty 
proud  woman,  which  is  a  strong  reason  to  beiie?e 
she  was  then  affrighted,  and  that  such  anacci- 
4lent  might  he  attended  with  the  consequences 
which  afternards  happened. 

The  waking  of  Mrs.  Cole's  mother  at  night, 
is  a  circumstance  that  must  strike  her  memory 
«o  strong,  as  not  to  be  easily  forgotten ;  and  as 
the  defendant's  counsel  appealed  to  the  gentle- 
men of  the  jury,  I  likewise  submit  to  them, 
whether  a  ^rl.  of  13  vears  is  not  old  enough 
4o  enquire  into,  and  know  what  a  miscar- 
riage is. 

As  to  the  second  miscarriage,  at  Vice's  in 
]>ubliu,  Catharine  M'Cormiek  only  said,  that 
there  was  a  suspicioD  of  a  second  miscarriage, 
and  that  it  was  so  reported,  but  did  not  say  that 
lady  Altham  miscarried ;  and  this  suspicion 
was  confirmed  by  Mrs.  Heath,  who  owns  that 
there  was  a  quarrel  between  lord  Altham  and 
bis  lady,  that  a  midwife  was  sent  for,  and  that 
iord  Altham  declared  that  he  would  send  for 
one,  and  that  if  she  was  not  with  child,  he 
would  put  her  away.  The  reason  that  Mrs. 
Heath  says  that  my  k>rd  gave  for  his  sending 
for  the  midwife,  appears  to  be  idle,  and  with- 
out the  least  shadow  of  truth,  because  my  lord 
continued  with  my  lady  afterwards,  till  Febru- 
ary 1716:  so  that  it  is  plain  Mrs.  Heath  must 
ha?e  found  out  this  pri?ate  reason  of  her  own. 

And,  my  lords,  the  plaintiff's  counsel  asked 
Mrs.  Cole  and  Mrs.  Briscoe,  what  they  heard 
with  respect  to  lady  Altham's  being  with  child  i 
and  they  were  prerented  by  the  defendant's 
counsel  from  answering,  as  being  matter  of 
hearsay -eridence ;  yet  from  the  objection  it 
ought  to  be  inferred,  and  the  gentlemen  of  the 
jury  must  presume  so,  that  Mrs.  Cole  and  Miss 
Bnscoe's  mother  told  them  that  kdy  Altham 
was  with  child. 

My  lords,  as  to  the  freedom  used  hy  lord 
Aliham  with  Mrs«  Bates,  from  what  has  ap- 
peared of  lord  Altham's  dis|iositaon  even  from 
the  defendant's  witnesses,  it  is  not  in  the  least 
improbable;  for  do  not  all  of  them  mention  the 
intimacy  they  had  with  iord  Altham?  And  pray 
why  uu^ht  he  not  he  as  free  with  Mrs.  Bates, 
by  clapping  her  on  the  shoulder,  as  Mr.  Prime 
JSeijeaDt  mentioned  ? 

My  lords,  it  happened,  that  very  few  neigh- 
bours visiled  lady  Altham,  when  she  was 
brought  to-bed ;  Mrs.  Butler  was  the  only 
neighbour  who  paid  her  visits,  and  to  whom 
her  ladyship  fled  for  refuge  at  the  time  of  the 
aeparatLon ;  she  was  in  the  room  at  the  lime  of 
the  birth|  but  abc  is  dead^^And  toed  Aliham 


was  not  visited  by  any  people  of  ranit,  ler  es- 
lonel  Loftos  says  he  did  not  visit  him  t  so  tfcat, 
my  lords,  considering  the  distance  of  time,  sad 
the  disadvantages  my  dieat  is  onder,  he  hat 
given  as  conrincmg  proo&  of  his  title  aad  legi- 
timacy, as  the  nature  of  the  case  caa  Ml 
admit. 

Dennis  Redmonds,  who  waaaaervant  id  M 
Altham's  lamily,  appears  (even  bj  Mr.  ^S* 
ser's  confessk>n)  to  have  been  desnned  no*  to  giie 
bis  evidence,  because  Mr.  Palliser  oMlcnisad 
his  testimony  might  greatly  pr^odiee  the  de« 
fendant. 

My  lords,  the  defendant's 
shewn  a  good  deal  of  mjpeouiti^  ia 
and  perplexing  the  plaintiff 'a  evidcoce,  oa  ibt 
cross-examination ;  yet  the  truth  remains  ca- 
tire  and  unquestioiied,  that  lady  Altham  was 
brought  to4ied  of  a  son,  and  that  that  aon  is  the 
lessor  of  the  plaintiff.  And  though  Uw  pfaaa- 
tiff's  witnesses  might  vary  about  the  tiaae  af 
the  eclipse,  at  this  length  of  time,  that  caoast 
be  material :  nor  whether  the  birth  waa  beftce 
or  after  the  eclipse ;  nor  whether  oae  aervaat 
was  in  the  house  before  another  aerraat,  the 
fact  remams  proved,  the  birth  of  the  lessor  of 
the  plaintiff  is  ascertained :  oay  tlie  rariatioBS  « 
shew  that  the  evidence  is  not  nanied  ;  for  if 
there  was  an  exact  agreement  bctwcca  wit- 
nesses, it  would  be  an  argument  they  were  in- 
structed in  their  story,  which  aatwen  the  de- 
fendant's objection  m  that  particiilar.  Aad 
though  the  defipudant  would  endearoor  to  shew, 
that  maid-servants  are  not  the  proper  witaeMm 
for  such  a  birth,  surely,  my  lonls,  aa  this  ease 
is  drcumatanced,  the  servant  ooaida  who  livfd 
in  the  house  are  the  most  likely  persons  to  be 
informed  of  an  affair  of  tfiat  nature. 

My  lords,  Mr.  Higp^n  (whom  I  aball  have 
occasion  to  mentran  nrther  hereafter)  ia  a  msa 
of  an  onezceptiooable  character,  and  hia  eri« 
deuce  for  the  plaintiff  is  streogtheaed  by  such 
circumstances,  that  plainly  shew  he  oaold  ast 
be  mistaken ;  he  proves  particularijr  the  tiiae, 
as  to  h^  ladyship's  pregnancy,  and  bis  cha- 
racter was  not  attempted  to  be  impeached  by 
the  defendant's  counsel;  for  ' 
Loflus  and  Mr.  Coldough  were  i 
the  character  of  other  witnesses^ 
were  asked  aa  to  the  credit  of  this  t 

Lord  Mount  ^exander,  my  lorda,  saya,  that 
lord  Altham  had  protested  to  caplaia  &0v«s 
that  his  wife  was  with  child. 

Cokinel  Piggot  and  aldermaa  Baraea  swear, 
that  it  was  reported  lady  Altham  bad  a  chiU. 
And  when  colonel  Piggot  would  have  Rktod  to 
the  Court  what  he  Mwrd  hb  mother  aay  with 
reganHo  her  being  godmother  to  lady  Atthaai^ 
son,  it  was  objected  to  by  the  deteodaat,  as 
hearsay-evidence.  And  as  to  aldernaaa  Barnes, 
the  jury  are  the  best  judges  whether  be  was 
out  of  tiis  senses,  for  every 
heard  him  must  see  how  i 
his  testimony. 

As  to  major  Fitzgerald,  my  lorda,  be  nugfal 
fbiget  the  aeason  or  the  year  wheo  my  Uy 
was  brought  to-had  J  andthiaisiiotiiirpriiia|^ 
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eiMg  80  loDg  liliee:  bill  a  birth  M  well 
ed  cannot  in  the  least  be  discredited  by  his 
pemembering  the  particular  season. 
y  i  lords,  1  come  next  to  answer  why 
I  I^ndy  was  not  ezamioed,  on  which  the 
lemeu  of  the  other  side  hare  laid  sncb 
IS.  We  offered  her  to  the  defendant's 
isel,  but  truly  they  did  not  think  proper  to 
nine  her ;  and  the  reason  of  their  doing  so 
sars  plainly,  because  she  has  been  tani|)ered 
I,  ana  that  might  come  ont  upon  her  exa- 
Ation  ;  and  though  Rolph  and  some  others 
he  detendant's  witnesses  said,  tbat  it  was 
1  known  that  Landy  was  with  child  by  lord 
laro,  the  defendant,  or  others,  and  that  lady 
lam  knew  it ;  yet  the  circumstances  of  the 
ir  plainly  shew  how  improbable  this  impn- 
>D  is.  Landy  continued  three  months  in 
house  of  Bnnmaioe  after  my  lady  came 
re  :  I  believe  it  will  hardly  be  Imagined  that 
f  Altham  (whe  was  of  a  haughty  spirit) 


ighty 
the  bo 


lid  admit  her  to  live  so  long  in  tne  bouse,  if 
re  had  been  any  notion  of  her  being  with 
Id  by  lord  Altham. 

if y  lords,  the  gentlemen  of  the  other  side 
fe  exerted  themseWes,  in  endeavouring  to 
w  the  improbability  of  lady  Altham's  child 
Dg  nursed  abroad.  This  objection  mav  very 
dtly  receive  an  answer,  that  the  chiraren  of 
de  families  are  very  often  sent  abroad  for 
»  reason,  that  the  luxurious  way  of  Jiving  in 
tat  houses,  may  be  of  disservice  to  the 
rse,  and  consequently  hurt  the  child :  so 
t  it  is  jud^  sometimea  more  eligible  not 
have  the  child  nursed  |it  home ;  aiMl  1  have 
»n  informed  in  court  by  a  nobleman,  that  the 
isent  lord  Ophaly,  the  son  and  heir  of  the 
rl  of  Kildare,  the  first  peer  of  this  kingdom, 
M  sent  abroad  to  be  nursed,  and  1  apprehend 
It  such  an  instance  is  sufficient  to  obviate 
lat  was  offered  by  the  gentlemen  as  to  that 
int. 

My  lords,  as  to  the  meanness  of  Lttndy's 
use,  wherein  the  ^ild  was  nniscd,  the  three 
tnesses  preduced  by  the  defendant  give  dif« 
*ent  accounts  of  it :  one  says  thcxe  was  no 
or,  but  a  bush ;  another  says  there  was  a 
or ;  one  says  there  was  no  partition  in  the 
bbin,  the  other  two  witnesses  say  there  was  a 
rtition :  Mr.  Elms  says,  the  partitran  was  of 
d  and  stone  wall ;  but  Rolph,  who  pretended 

know  it  better,  by  his  describing,  the  figure 
'  it  on  a  paper,  on  his  examination,  said,  that 
hurdle  fixed  to  the  ffroand  to  keep  off  the 
raw,  served  as  a  kind  of  partitioii:  this  re- 
ignaacy  of  these  witnesses  is  suffidcnt  to  de- 
roy  the  credit  of  all  of  them* 

I  shall,  my  lords,  proceed  to  make  some  far- 
ler  observations  on  the  evidence  produced  by 
le  defendant,  and  must  remark  to  yonr  loro- 
lips,  that  if  a  story  was  to  be  made  up  without 
ny  (bundation  in  truth,  as  defendant  pretends, 
e  had  it  more  in  his  power  to  trnmp  np  a  ficti- 
ons story  than  the  plaintiff,  the  defendant 
aving  aooontiT  seat  in  the  county  of  Wex- 
»rd,  near  the  plaoe  of  the  birth,  wliereas  the 
Kisor  of  the  pfauotiff  was  out  of  the  kingdom 


for  so  VBMiy  years,  and  destitute  of  friends,  in* 
terest  and  fortune. 

As  to  the  testimony  of  Rolph  and  Heatb,they 
contradict  each  other ;  indeed  it  was  reqoisita 
they  should  agree  in  something,  and  that  was, 
that  they  went  out  of  curiosity  to  see  the  child* 
Yet  how  silly  must  that  curiosity  be,  to  sea 
whether  it  was  my  lord  Altham's  or  the  dog- 
boy's  child  P  But  the  defendant  being  sensible, 
my  lords,  how  fully  the  lessor  of  the  plaintiff 
had  proved  the  time  of  his  birth,  would  very 
ingeniously  endeavour  to  overturn  it,  by  pre^ 
tending  the  hidy  Altham  was  in  spring  1715, 
at  Wexford  assizes,  when  Mr.  Walsh  and  Mr. 
Msi^terson  were  tried  there,  for  inlistiog  men 
for  the  service  of  the  Pretender ;  however  Mr. 
Higgison  has  falsified  all  the  defendant's  wit- 
nesses; and  his  evidence  it  will  plainly  evincey 
that  this  story  ui  framed  by  the  defendant  to 
serve  particular  purposes,  and  therefore  the 
testimony  of  Mrs.  Giffard,  Mrs.  Heath,  and 
Rolph,  must  fall  to  the  ground. 

Gifihrd  in  her  evidenee  names  those,  she 
says,  that  went  with  lord  and  lady  Altham  to 
Wexford  assises. 

Mrs.  Heath  adds  Mrs.  Giffiurd's  sister  to  the 
number  of  those  persons  that  went.  I  shall 
humbly  submit  to  the  gentlemen  of  the  jury,  if 
Mr.  Coldougb  does  not  plainly  disprove  Mrs. 
Giflard.  She  swore,  that  lady  Altham  sat  by 
Mr.  Coldougb  the  greatest  part  of  MafftersooVi 
trial ;  Mr.  Coldougb  positivdy  swears,  tbat  no 
lady  sat  by  him,  and  ^ives  a  vcary  good  reason 
for  his  being  positive  m  this  drcumstance,  to 
wit,  that  be  was  so  engaged  in  eeeing  justice 
done  to  Mr.  Masterson,  who  was  his  relation, 
then  on  trial  for  his  life,  that  he  would  net  sil 
by  the  best  lady  in  the  land.  He  alsoeays^ 
that  he  knew  kdy  Altham  very  wdl,  and  did 
not  see  her  in  court;  and,  my  lords,  if  my  lady 
Altham  had  been  in  the  court-house,  numbers 
of  persons  must  have  known  it. 

Mr.  Kerr,  my  lords,  a  witness  for  the  de- 
fendant, proves  the  day  the  asHzes  began,  and 
tells  your  lordships,  he  saw  no  ladies  there. 
Mr.  Masterson's  trial  was  on  Monday  the  18tis 
of  April  1715,  yet  Mr.  Hisgison  swears,  thst 
on  Tuesday  morning  the  19tn  of  April  the  aamo 
year,  he  saw  lady  Altham  at  Buomaine  big 
with  child. 

Turner,  my  lords,  swears  my  lord  Altham^ 
went  to  the  assizes,  but  that  lady  Altham  was 
not  there ;  fi>r  that  her  ladyship  was  at  home 
atDunmaine  house. 

Rolph,  who  is  examined  for  the  defendantr 
in  order  to  prove  lady  Altham  at  the  assises^ 
says,  he  attended  lord  Altham  there,  yet  did 
not  know  in  what  part  of  the  town  he  lodged, 
which  shews  strongly  he  was  not  there. 

My  lords,  the  (lefondant  hss  produced  Mr.. 
Palliser  the  elder,  Mr.  Aarpn  Lambert,  and  his 
wife,  and  Mr.  Elms,  as  to  the  reputation  of  the 
neighbourhood  of  Dunmaine,  that  \uAy  Altbsm 
bad  not  a  child,  and  they  say,  they  vid'eJ  lady 
Altham  once  a  fortnight^  and  that  her  ladyship 
could  not  be  brought  to  bed  without  their  known 
ledge,  &G.    But  the  gentlemen  of  the  jury  will 


\  nupt^ie  atteMcd  witti  some  mb|NOM. 
Af  to  Ibe  oredk  to  be  f^hm  to  tliote  wilacawe^ 
I  iMutW  ie«re  to^teke  ootitse,  tfaat  Mr.  WM* 
Mr  the  elder  Meow  to  bsve  toet  ill  his  flMmory 
HI  iltuM  affair  ;  ibr  on  his  oroaa-eKaminatioD,  lie 
did  not  know  wbao  he  waa  ia  the  bavoay  of 
Foitb,  or  wbeolie  li?ed  in  the  Oreat  Islaad. 
Hr.  Ijtmbert  Jwppcui  to  have  the  aanie  taiafbr- 
t«NM,  be  even  m^tihe  time  lie^ina  maniad, 
end  aoKie  other  dreuBMtancet.  Aato  Mra. 
Ijambeit,  it  ia  aoffieieiit  to  nanae  her, 

Mr.  I^Uiier  the  younger,  happena  la  be  a 
very  extrtonliDary  witnesa  ;  be  aaye,  that  a 
vary  few  daya  baore  the  aeparatioo,  lord  AU 
tbam  bad  told  hhn  bia  iaientions  of  partinf 
§Bom  koM  wtfe,  hecanse  be  bad  do  cbMrenhy 
bor,  m  ondertooMige  lord  Apgleaea. 

tk  m  «ery  volikidy,  oiy  iorde,  Hb^  if  lord 
AlthaiD  waa  so  dotuiiMnad,  be  wovid  have 
imparled  bis  reaelatioDa  4o  him  ;  and  Mr.  Fal* 
liaer«aid,he  beliefod  4hat4ord  AhbaoA  did  not 
intend  to  kill  him,  he  was  804MNiscioua  of  bis 
iBDooenoe;  and  after  he  owned,  that  paases 
wese  directed  by  lord  Altbam  at  his  body,  and 
that  Anthony  ]>wyer  took  the  awevd  oat  of  his 
lordship's  hand. 

It  baa  appeased,  «iy  lords,  tiiat  a  4Soaeb 
tond  was  made  (as  I  akeady  intimaled)  to 
liAody's,  where  the  obHd  waa  mivsed.  1  aiib- 
Vait  to  your  Iprdships,  and  the  ffenMoeoen  of 
tbe  jury,  how  Che  detendaiit*a  witnesses  con- 
Midtet  each  4>t|Mr  In  attemptiDg  to  disprove 
Ibis.  Rolph  eaid,  there  waa  no  road  made, 
iUina  said  the  same,  bat  with  difllcalty  it  wm 
•viosted  frem  BKns,  that  there  was  a  road 
Mdes  far  that  tboK  waa  astougfathrown  op 
iieach  side  la  make  it  passable,  which  waa  a 
nbaftway,aa  be  pretended,  lor  my  lotd  togo  a 
bunting.  Rolph  says,  there  was  a  ooaoh  -road 
made  iin  purpose  >to  flo4o  the  oburoli,  and  to 
Ibe  mill,  and  to  Mr.  P^liflees  and  ilm.  Oif- 
fiaiHa  houses,  and  4bat  Afrs.  'Giffard  usually 
#aase  4hat  way,  and  not  round  by  the  bridge; 
{eCNr8.^iiravd  said,  she  knew  no  other  road 
ftom  her  house  io  Doomatoe,  than  the  road 
operthe  bndfe.  As  these  #videnoes  are  in- 
oonsi^nt,  the  defendant  entirely  fails  in  bis 


My  laida,  Ibe  dftfendant'a  counsel  insisted, 
ti»t  the  cbihl  waa  token  «o  notice  of  by  lady 
Althaih ;  but  Lutwich  swears,  that  he  saw^lbe 
AiU  with  her'lady8hip4rtOBe  Wright's  in  Roes, 
vhanhherladysbip  went  lo  lodge  after  she  left 
Urn.  Buller^,  He  further  proves,  how  tbe 
obHd  was  tabte  «way  by  atedlh.  Margaret 
Hodgea  says,  4hat  lady  Alrbam'inentioned  her 
obild  to  lier  at  nlderman  King^s  in  Uiihltn ; 
«&d  Mio.  Heath  thus  far  agreeing  with  Mrs. 
Modg«s,>that  kidgings  were  taken  on  tbe  Quay 
fcr  lai^  Altbam  before  her  kdyship  went  to 
Mge  at  Mr.  'King's,  end  that  a  pistole  was 
pven  in  earnest  and  returned,  oonfirma  strongly 
ftoiestimony  4if  Mrs.  Hodges. 

My  kmlsi  nsi|o  ald«nii«n  King's  tfstoKMiy, 


Beptember,  so  there  was  < 
the  falher'«  de 
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plei^lo«OMid0r,thsit4begrall«gffetinawmo-  /  it  only  ano«ilitoithis,4bntlB4y 
ness  of  expressbn  in  their  «saminalion,  and  never  meation  any  thing  of  her  < 
knew  nothing  at  all  in  thew  cram-ezamination.    This  may  be  easMy  aooooated  Jar, 

the  attended  widi  some  snsiMoian.    Akham  fbihid  tbe  tfbild  to  be  baangli*  to  bii 

mother :  4ady  Atabam'a  cendiHan  et  that  liac 
iswelihnown;  she  waa  eoufinedto  her  eis»- 
her,  and  couM  reeeive  no  intdUgiincw,  batftsa 
Mrs.  Heath. 

Lady  Allbam  loft  this  kkgdom  in 
1794*  and  it  baa  been  proved  by  Hi 
defendent's  wilneasca,  ttiat  lh«  child 
careef^ord  Alfham  tbe  Aumt  ] 
I  OMy  a  1 
deaertmg  him  and 
gomgovt  of  the  kinidom  ; 
eHraordinary  that  slie  ^d 
child'«  miefofftones.*^iK  it  ia  i 
the  plaintiff  waa  taken  care  of  and 
as  the  son  of  anobleman,  and  iilsewiae  i 
lodged  by  lord  Altbam  aa  bia  ooaaii^lieir.  Hr. 
Missel,  a  gcntieman  of  an  oadoiAlBd  character, 
proves,  that  the  Jate  lord  AllhaBi  mealioMl « 
him  at  Kinney,  that  thm  boy  (manning  Hr. 
Annesley)  would  be  earl  of  Atigleaesu  Hr. 
Charles  Bym  sweais,  that  kird  Alihnm  turned 
himatCarriekduffasliissoiiand  heir,  and  so 
knowledged  him  as  sneh  1  and  thia  witnem  de- 
clares, that  he  wovkl'  bare  waeoled  die  plvfi- 
Ifflfa  4ieiog  hvonght  to  his  fK>aae  if  be  wai 
thought  the  natural  son  of  Iwrd  AhlNUB.  Mr. 
James  Cavenagh  aoknowle%ed  Rkewise,  that 
bo  was  treated  atCarriekdOR-aslord  Attbaas'k 
lawftil  son  ;  and  f  believe  ,tiie  defeadaat  wil 
not  oonleat  4he  veracity  and  chasaeler  of  tbow 
gentlemen.  « 

My  tooda,  i  mustfasg  leave  to  lafce  some  so* 
tice  to  your  kirdsbipa  of  the  otreamalaDees  «f 
hwly  Allbam  in  London,  to  obviate  what  ibe 
Mntlamen  say  as  to  that  point,  and  to  aeeoml 
nir  her  ladyship'a  not  endeavourtow  to  assert 
the  plaintiff'S'title,  It  waa  proved  by  Mrs. 
Heath  that  lady  Altham  had  lOOL  m  year  in 
live  on  till  tbe  death  of  lord  AHbana  |  bat  if 
abe  happened  to  survive  iHm,  4hoa  abe  was  to 
have  ootfaiog ;  therefore  after  bia  deadb  her 
ladyship  was  sapporled  b^  the  bovnly  of  the 
duke  and  d«cbessH>f  Buckinghani :  nadcoo*- 
dering  her  condition  and  the  dialanee  ^  kag* 
doms,  she  was  inoap^ble  oi  smarting  tkr  pteia- 
tiff^  right,  Bemdes,  the  Mrmiiies  and  mck- 
nesssim  laboured  under  mfghtaAd  tier  me- 
mory;  and  it  may  be  presumed  atrongty,  tkn 
shetmagined  be*  was  deed. 

My  lords,  by  tbdimitaf  ion  of  the  Bettkmeat 
under  tbe  will  of  iroi,  4ord  Altham  h«l  hot  a 
tenancv  $ar  life:  tbe  first  will  limited  tfieestais 
to  Richard  lord  Altbam  for  life,  vcaaatBder  la 
hw  issue  in  Ull.  It  was.uadosdiledly^br  die 
benefit  of  lord  AHham,  In  point  of  rnng  money 
by  saleof  reversion,  to  mve  dcaeiled  Msssb, 
for  be  was  then  under  age  end  oonkl  aot  join ; 
besides,  if  he  waa  dead,  or  put  out  of  «lie  way, 
the  estate  most  of  oonrse  come  to  tbe  dcAsi- 
dent;  aothat  by  the  defendant^  joimig  with 
bis'brotbery^belatelord  Altham^tbey  oooM  ihe 
easier  vnwo  money  by  eeHing  ooob  pnvt  of  tbe 
Mlita  ai  tb9y  lb9iiglHff(^r«4fii«ov«r,  m^ 
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>rdf ,  Mm  Gregory  had  tosb  u  aaoeadanl 
rer  lord  Althaoiy  ibmtsbt  «ouM  lead  kin  m 
be  thought  proper  (m  I  ramarkcil  before),  end 
be  had  an  interest  m  prevaittng  on  bis  lord* 
dip  to  disown  his  son,  as  she  sssumed  the  titfe 
f  lady  Althftm,  and  expected  if  she  had  cbil- 
ren  that  they  might  saceeed^  to  the  estate: 
nd  thus  to  gratify  an  iraperious  mistress,  that 
nlbrtnnate  nobfeman  was  induced  to  abandon 
is  son. 

My  lords,  the  transportation  being  an  act  of 
be  defiendant's,  speaks  stronger  than  words^ 
ecause  it  must  eitaUisb  a  pretomption  of  the 
•laintiflPs  right ;  and  no  later  than  last  Satur- 
ay,  we  find  by  the  e?idenoe  of  Mr.  Stone,  at- 
»mpts  have  been  made  to  disprore  Parcell's 
sstimooy,  which  attempts  have  bee»  rendered 
bortire,  and  serf  e  only  to  confirm  the  truth  of 
rbat  he  swore. 

The  names,  of  Annesley  and  Hennesley  are 
ifferent  from  each  other,  and  suppose  distinct 
ersons ;  and  Uenoesiey  not  being  mentioned 
1  Stephenson's  book  is  no  reason  that  Annesley 
nd  Hennesley  must  be  the  same  person,  because 
leaoesl^  appeals  by  the  TbolseU  books  to 
lare  been  indentured  before  the  36th  of  Maicb 
728 ;  and  Mr.  Tigh  aweaiv,  Mr.  Annesk^  did 
lot  leave  his  house  till  April  1788;  and  this 
Dust  be  a  strong  pmsumption  that  AnDSslsy 
ras  not  the  Hennesley  who  was  indentured, 
besides,  the  ship  did  not  sail  till  the  30th  of 
Lpril  1728  (asappeared  by  Stephenson's  books) 
nd  StepbensonVlist  was  takeajost  before  the 
ailing,  and  several  that  were  indentured  after- 
rards  ran  away ;  it  appearing  that  *above  100 
rere  iodentuicd,  and  only  80  personi  wiero  in 
kepbenson's  list 

As  to  the  imprndeneaof  committiug  an  evil 
ction  in  the  open  day,  we  have  too  maay  in- 
UmoQs  thereof  from  the  msicondnct  of  several 


Mjr  lords,  if  the  lessor  of  the  plaintiff  had 
een  indentured  at  the  Tholsell,  Mr.  Gune  the 
»wn-clerk  must  have  known  him,  as  he  was 
cqoaioted  with  his  father ;  aiid  it  has  appeared 
1  proof,  that  very  strict  enquiry  is  nuMle  at  the 
?kolseU*ottce  fropi  those  that  go  to  the  jplan- 
fttions,  whether  thej^  indentured  voluotanly  or 
lOts  from  hano^  itfolk>ws,  that  the  lessor  of 
tkci  (dsintiff  wafts^esetJy  kidnapped  and  trans* 
lorted  to.  America. 

Mr.  Gif&rd's  testimony  stands  unimpeacb^. 
rhe  defendant  confessed  tp  him  the  just  title  of 
lie  lessor  of  the  plaintiff,  and  that  he  was  his 
rothec's.  son;  and  though  he  might  be  snp- 
osed  in  a  possioa  when  he  expressed  thosf 
rords^  it  cannot  be  presumed  he  would  make 
eclaratioos  of  survendering  to  Mr«  AnniMkiy 
js  rigl^t,  unless  he  wasconsdonatbat  Mr.  An* 
lesley  was  lawfully  entitled  tberato. 

As  to  Joan  Laffiin,  my  lords,  nothing  but 
be  force  of  troth  could  make  bet  as  consistent 
a  she  was.  She  has  been,  examined  a  second 
ime  at.  the  distance  of  three  days,  and  re-exa^ 
aiaed  over  and  over  ngpin  the  third  and  fourth 
ime,  and  never  varied  in  her  testimony. 

My  lords,  this  b«ng  a  cause  of  the  greatest 
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and  as  all  tbdattla.cf«keMendMft 
uce  the  strongest  belief  of  the  tadobitable 
ri^t  .of  the  lessor  of  the  plaintiff^  and  must 
oonsequehtly  support  \m  proofs  and  weaken 
those  of  the  defendant;  I  humbW  hope  the 
gentlemen  of  the  jury  will  consider  it  well« 
and  give  a  ?erdict  agreeable  to  juetke,  which 
I  doubt  not  will  be  for  my  client  the  lessor  ef 
the  phuntiff. 

Mr.  Serjeant  Tudall,  of  counsel .  for.  the 
lessor  of  the  plaintiff: 

My  lords,  and  yon  gentlemen  of  the  jury, 
I  am  counsel  of  the  ssme  side  with  Mn  8«v 
jeant  Marshall.  This  is  certainly  a  cause  of 
the  greater  consequence,  and  1  am  sure  ftom 
your  wise  considerations,  it  will  receive  its  due 
determination. 

I  shall  first  think  necessary  to  obs^ive,  thai 
from  the  circumstances  of  the  plaintiff's  case, 
and  the  death  of  parties,.it  was  natural- for  seme 
of  the  witnesses,  in  the  space  of  so  many  yearn, 
te  ferget  aiyne  things  with  respect  to  time  and 
tariations  w  this  kind  must  necessarily 
in. a  course  of  evidence  afWr  so  k>ng  « 
bn(  the  prindpel  laot  remains  true. 

The  matter  m  dispute,  my  fords,  is  attended 
with  a  ?ery  particular  misfortune  on  the  eide  of 
the  plaintiff.  Mr.  Annesley'sfathes,  the  late  fond 
Altham,  had  nO' relatione  in  the  county  whoe 
the  lessor  of  the  phuntiff  was  boni ;  nor  ball 
his  motbee  any  rdations  in  thia  kingdom, 
whicli  in  a  great  measure  accounts  ferihat 
circumstance,  that  there  are  not  people  of  rank, 
or  relations  m  the  fismily  to  prove  his  tegi- 
timacy. 

My,  loids^  the  defendsot  is  a  peet  of  this 
kingdom,  and  of  Englaad,  aad  is  m  pos»essfop 
of  a  gpreat  estate  near  the  place  ef  the  plaintiUTe 
birth;  and  as  most  of  the  inhabilaats  are 
tenanu  and  acquaintance  of  the  defendant,  and 
under  his  iDflaence,  they  mi^^ht  not  be  so 
easily  prevailed  upon  to.  give  endenca  here. 

It  has  been  proved,  that  the  pfointiff  wan 
transported  out  of  this  kingdom  te  America, 
in  an  iUegal  and  iniquitous  manner,  when  he 
was  about  14  vears  old,  and  having  not  t^ 
turned  till  fotely,  he  most  be  ignorant  what 
witnesses  were  living  to  prove  his  birth,  till  he 
made  a  diligent  enquiry  ;  he  must  beoblig(ed 
to  the  friendship,  of  those  who  volunUrily 
ofiered  themselves;  and  new  he  does  all  he 
can^  by  offering  them  here  in  court  as  evi* 
denceSk 

My  lords^  it  has  not  been  attempted  to  be 

S red  by  any  of  the  defendant'a  evklenoes 
Dept  Oelph)  ^at  any  improper  application 
been  made  on  the  plaintiff  ^s  side  for  evir 
dence ;  but  the  aceount  Rolph  gives  is  very 
inooosistent.  is  it  probable,  my  lords,  that 
Mr.  Mackeroher,  at  the  first  sight*  would  eflbr 
Rolph  a  lietttenaninr  m  preaettce  of  two  other 
pereonsy  and  thereby  pnt  it  m  the  (lOwer  of 
Rolph  to  have  iruiaea  the  cause  of  the  pfointiff  f 
or  that  when  Rolph  reCiised  it,  as  he  ttys,  Uiat 
he  would  have  gone  to  him  a  seoend  tuBOi.  to 
ask  bun  any  questions  m  relation  to  what  be 
4U  ^ 
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lint  proposM  to  hnOy  when  fbnr  otiier  p^fMms 
ivbo  were  8traii|per8  were  present  P  m,  mv 
ordi,  no  rational  man  conld  be  gnilty  of  jucb 
a  piece  of  misoondtiet.  If  any  offers  were  t<» 
'be  made^,'  thev  rou^  be  made  to  people  in  a 
Ji^wer  ciraditiori  than  Rotpb  appears  to  be, 
fram  his  ownf  declanltion,  who  would  be  ready 
if  they  met  sitoh  encouragement,  to  appear  here 
and  gi?e  tbeir  testimony. 

Thoujjb  Mrs.  Heath  mentions  bow  she  bas 
'htrea  appTied  to,  yet  she  is  silent  as  to  any 
undue  mpans ;  so  that  in  fine,  Holpb  was  the 
only,  ptiwrt  pretended  to  be  tampered  with, 
irhich  shews,  that  this  part  of  his  testimony  is 
Tcrvineredible. 

'the  producing  Mrs.  Blake,  my  lords,  vi  a 
great  argunoleot  of  the  plaiotiff^s -sincerity, 
and  that  be  intended  to  giro  eridence  of  erery 
thing  that  could  give  the  court  and  jury  some 
Ngbt  of  the  matter  now  in  controversy. 

f  shall'  DOW,  my  lords,  endearour  to  speak 
to  the' evidences  on  both  sides,  and  hope  to  be 
able  to  shew,  that  the  plaintiff  bas  very  clearly 
proved  bis  title.  vEleanor  Mnrpliy,  and  Mai^ 
Qoyle,  agree  as  to  a  positive  proof  of  the  birth 
and  chrjsiemnr  t  tbe  little  variations  of  time 
W  of  no  stgnmcancy  ;  they  likewise  prove, 
Ibat  RedflMttds  was  sent  for  a*  midwife ;  and 
*Redtiiondi^  inroves,  that  to  went  for  one  to 
Rots ;  and  ropther  wiys,  that  he  was  spoken  to 
bv  colonel  Palliser,  in  order  to  prevent  giving 
his  teetimony ;  and  the  colonel  owns,  he  had 
iMilie  diseonrse  with  him  to  this  purpose, 
previous  to  bis  examination. 

Brown' iteys,  there  were  bonfires  and  re- 
joicings for  tbe  birth  of  the  child  ;  and  Scot 
swore  tbat  be  wab  sent  several  thnes.witb 
mtwsayea  from  Mrs.  Piggot,  to  enquire  abont 
•ibtt'cbild's  beaHh,<nd  that  it  was  the  ropnU- 
Cion  of  tbe  coontry,  that  lady  AUham  had  a 
cMId,  which  strengthens  tbe  testimony  of 
Murphjr  and  Doyle. 

My  lords,  tberv  can  be  no  manner  of 
4doubt,  but  that  there  was  a  coach-road  made, 
as  proved  by  the  plaintiff,  for  the  conveniency 
of  lady  Altham*s  going  to  Landy's  bonse, 
where  the  child  was  nursed.  £lms  at  first 
dctiied  the  road  was  made,  and  afterwards 
own'd  it,  as  Mr.  SeqeUnt  Marshall  has  folly 
observed:  But  I  most  remark  to  your  lord- 
ships,  that  Holpb  says,  a  coach-road  was 
made  before  the  nurse's  cobbin  was  built ;  and 
itiat  tbe  eabbin  was  built  a  year  before  my  lady 
came  to  Dunmaine ;  and  he  further  says,  that 
tbe  road  was  made  on  porpesefor  visiting  Mrs. 
Gilford:  Sorely,  my  lords,  this  must  be  folse, 
in  regard  lady  Altham  was  not  in  the  country 
for  a  long  time  after  the  road*  was  made,  ac- 
girding  to  Rolpb's  accoMit,  and  there  was  no 
occasion  to  visit  Mrs.  GHford  before  her  lady- 
ship came  to  Dunmaine,  and  consequently,  it 
codtd  not  be  made*  for  the  conveniency  of 
visitrog  Mrs.  Giffard..  Beside^,  Mts.  Giflard 
says,  sbe  always  came  over  the  bridge,  in 
cooiradictrmi  to  all  tbe  other  Mtnesses ;  there- 
tore  it  most  be  supposed,  that  tbe  road  was 
made  on  purpose  to  vMt  tbe  cbUd ;  and  the 


great  endeavomv  oaed  by  tbe  detodant  la 
overturn  the  plaintiff's  witnesses  in  'this  paiti- 
cular,  shew  his  apprehension  of  the  ceoie- 
quences  of  this  circumstance. 

My  lords,  the  defondant  endeavoars  Co  lay 
great  stress  on  the  meanness  of  the  4nm 
and  appearance  of  some  of  tbe  plMtifl^ 
witnesses;  but  this  can't  be  an  ni^umeat 
against  tbe  plaintiff's  cause,  because  he  mat 
make  use  of  what  proofs  the  nature  of  tbt 
tbins^  will  admit,  and  of  such  wttncnes  as 
are  living,  that  could  give  an  aoeoont  of  bis 
birth  :  and  such  are  those  who  happened  to  be 
servants  that  time  in  the  bonse ;  and  the  little 
variation  of  tbe  circumstance  of  time  and 
place,  ought  to  have  no  wei^t.  AaM^  as  to 
Redmonds,  however  contemptible  hi«  epiDear- 
an<iie  may  be,  be  was  a  person  fit  enoi^  fee 
tbe  errand  to  the  midwifo. 

My  lords,  I  shall  next  proceed  to  oar  wit- 
nesses, who  prove  lady  Altbam's  pregnancy 
and  miscarrisge.  Mrs.  Cole  gif  es  a  rerr  cre- 
dible account  of  tbe  miscarriage ;  and  thoogb 
tbe  counsel  on  tbe  other  side,  hmve  leboored 
very  bard  to  shew  that  a  child  of  her  age  coidd 
not  be  curious  enough  to  enquire  inle  a  tbii^ 
of  this  nature,  yet  the  eontrary  may  retj  wdl 
be  supposed,  as  sbe  probably  never  snw  any 
such  thing  before ;  and  theiefore  it  was  vety 
natural  it  roiglit  mifke  an  impressiDa  ea  ber 
mind.  A  person  of  an  advanced  age  nH|bt 
very  well  be  imagined  not  to  have  a  corioaity 
an  such  an  oocasnon,  as  perhaps  bairiiy  wem 
a  thing  of  that  natnre  before.  Could  tbs 
drcnmstance  of  Mrs.  Cole's  testinoay  be 
intended  for  any  paiticnlar  purpose  f  No,  my 
lords,  it  could  not;  because  she  could  never 
dream,  aor'was  prophetic  enough  to  fcoaw. 
that  she  should  ever.be  caOed  upon  here  to  ghe 
her  evidence ;  and  though  sbe  and  litv.  Heath 
differ  in  tbeir  testiaiony  aboot' lady  Ahhaai'i 
going  to  Vice's,  this  can  be  of  no  great  ( 
sequence;  and  I  appeal  to  your  lordabipa, 
the  jury,  from  tbe.  ratiooa]  (Nstinet  maa 
Cole  gave  her  evidence,  whether  abe 
Heatb  deserve  grater  credit? 

Alice  Bates,  my  lords,  swears  to  ladr  Al- 
tbam's pr^ancy  and  miscarriage  at  Vjm; 
afid  as  to  the  objectidn  of  tbe  fireedoca  used  by 
lord  Altham  with  her,  (as  sbe  related  in  bar 
testimony)  we  see  that  genfiemen  and  ladies 
very  ftequefttly  admit  tbeir  servant  nsaids  la 
make  free  with  them,  and  particularty  oe  snck 
occasions. 

-  My  lords,  Mf.  Tamer  swears,  he  went  ts 
Donmaine  immediately  after  his  waaiiagt, 
and  as  this  gentleman  rended  so  loi^  in  me 
fomily,  he  cooM  not  mistake,  as  to  thae  or 
fact.  He  saya,  lady  Altham  was  tficu  pnr- 
nant ;  and  Mr.  Higgiton  swears,  he  saw  bdy 
Altham  with  child;  be  is  an  mahnoeacbcd 
witness,  and  by  tbe  circumstances  he  ohsuiiiil 
in  his  testimony,  that  be  was  bound  lor  locd 
Altham  for  the  sUm  of  90/. ;  apd  forthv, 
that  he  was  receiver  for  bis  lordship  for  part  rf 
his  estate ;  we  have  the  strongest  reasoQ  to  be 
convinced  of  the  troth  of  luttestinaooy* 
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My  lordi,  I  tbtll  iMiw.coaaider  the  negatire 
roofs  of  lady  Altbam's  pretfnancj ;  and  6rsi, 

shall  begio  wiUi  soom  of  the  aervaots  of  the 
ouse,  produced  by  the  deftiidaDt  for  this 
oint.  OveQ  Cafenagh  owns,  that  he  was 
bsent  for  some  time  from  Duamaine,  aod 
lat  he  left  the  sertioe  for  some  time,  and 
eturoed  thither  again ;  therefore  as  he  did 
ot  ooDtiDue  ooDstaatly  ia  the  house,  there 
ould  be  DO  oertaiiity  io  his  evidence ;  because 
idy  Ahham  might  be  brought  to  bed  when  be 
fas  absent,  whether  he  was  in  the  service  or 
ot. 

Rolpb,  by  all  the  plaintiflPs  witnesses  is  said 
)  leave  lord  AUham's  service  before  the  birth 
r  the  child ;  and  as  his  testimony  with  respect 

>  the  coach -road  appears  to  be  false,  bis  whole 
ridenceonghttb  be  discredited.    . 

Anthony  Dwyer,  my  lords,  contradicts  all 
le  defendant's  witneises  \  for  he  says^  there 
ras  no  child  at  the  house  of  Dunmaioe  after 
le  separation,  therefore  he  ought  not  to  be  be- 
eved. 

My  lords*  your  lordships,  and  the  gentlemen 
f  the  jury  will  please  to  consider,  that  the 
roofii  on  the  plaintiff's  side  are  positive  evi- 
ence,  Murphy,  Doyle,  Macormick,  Laffan, 
nd  Redmonds,  who  were  servants  in  the 
ouse.  Mrs.  Cole,  and  Mrs.  Briscoe,  Alice 
lates,  major  Fitsgerald,  Mr.  Turner,  and  Mr. 
liggison.  Soot,  and  Brooks,  these  are  all  en- 
rely  opposite,  with  respect  to  the  pr^oancy 
nd  miscarriage,  to  the  other  servants  (the  de- 
sndant'a  witnesses)  Heath,  Owyer,  Bolph, 
feife,  and  Cavenagh ;  but  as  the  evidence  in 
ehalf  of  the  plaintiff  is  positive,  it  most  be  coo- 
idered  in  a  strouger  light,  and  outweigh  the 
efendant's  evidence,  as  to  the  pregnancy  and 
irth ;  therefore  the  superstructure  whicn  the 
efendant  builds  on  such  a  foundation,  must 
onsequently  fall. 

My  lords,  1  shall  now  take  notice  of  those 
ritnessea  on  the  part  of  the  defendant,  who 
ay,  tliat  it  was  not  repoted  in  the  country  that 
iUyAltham  had  a  child.  The  first  person, 
ly  lords,  esnmined  to  this  point  was  colonel 
ioftus ;  but  this  gentleman's  testimony  is  no 
lore  than  that  he  lived  about  seven  or  ei^bt 
liles  lirom  Duomaine,  and  had  no  aoquaiut* 
Dce  with  lord  or  lady  Altham,  aod  knew  no- 
iiing  of  the  matter  in  question ;  so  that  it  is 
lain,  the  intention  of  producing  him  was  only 

>  give  a  sort  of  dignity  to  the  cause. 
Colonel  Palliser,  my  lords,  is  the  next  evi- 

enctt  for  the  defendant  in  this  respect:  he 
ly  s,  he  never  was  absent  from  Donmaine  above 

week  together,  and  afterwards  owns,  he  was 
bsent  above  a  month  at  one  time ;  1  fear  he  is 
iK>  ready  and  forward  a  witness.  In  one  par-* 
icular  he  seemed  an  agent  in  the  cause,  by  de- 
iring  Redmonds  not  to  appear,  on  pretence 
bat  nia  evidence  could  signify  nothing;  and 
8  be  has. shewn  a' good  deal  of  inclinatioa 
lerein  in  favour  of  the  dsfendant,  I  can't  help 
aying*,  it  throws  some  suspicion  on  liis  evi- 
ence. 

Mr.  Palliser  the  yoni^ri  my  locdii  said  hf 
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believed  bis  father  visited  at 
that  he  did  notsee  lady  AUbam  often  at  his  la- 
ther's house.  He  seems  to  have  too  much  in^ 
timacy  in  that  family  from  his  own  account  $ 
he  telH  you,  that  lord  Altham  mentioned  to  him 
his  intentiun  of  turning  away  his  lady,  yet  till 
that  time  his  lordship  never  spoke  to  him  of  his 
fknuly  affairs.  This  really  appears  very  strange 
and  improbable;  aod  if  one  factjs  not  true,  it 
must  discredit  all  the  rest  ol'  his  teitiroony* 

My  lords,  he  is  contradicted  by  Joan  Laffin, 
who  swears,  that  he  had  lord  Altham's  cap  om 
that  momiitf  of  thesepsration ;  he  said,  that 
be  bad  his  nat  and  wig  on*;  but  wheu  tbe^, 
were  both  on  the  table  here  together,  he  could 
not  recollect  he  bad  a  cap  on,  or  if  he  changed 
his  hat  and  wig  for  a  cap.  It  is  somewhat 
stnmge  that  Mr.  Pelliser  should  forget  the  most 
material  paasage  of  his  life ;  for  from  the  oir* 
cnmstances  of  Uiat  aflbir,  and  the  treatment  he 
met  with,  he  mnst  remember  the  particulars  of 
that  affair  to  his  last  day.  The  very  particular 
breakfast  be  had,  Joan  Laffan  remembend 
when  she  was  called  upon;  and  he  acknow- 
ledged, as  she  said,  tbA  it  was  some  mulled 
wine ;  so  that  in  the  minutest  circumstance  she 
waa  found  consistent.  Your  lordships  will 
plesse  to  consider,  what  powerfol  influence  re- 
sentment has  on  the  mmds  of  men,  it  is.  nsit 
easily  removed;  aod  sometimes  a  strong  re- 
sentment against  the  father  is  continued  to  Uie 
son.  How  much  Mr.  Palliser  baa  been  in^ 
censed  against  ferd  Altham,  haa  phdnly  ap« 
peered. 

Mr.  Aaron  JLimbert,  my  lords,  gives  a  very 
loose  kind  of  testimony,  and  when  a  character 
was  required  of  ooIoum  Loftos,  with  respect  to 
Mrs.  Lambert,  your  lordships  have  seen  how 
cautions  he  was  of  encouraging  any  credit  to 
be  ffiven  to  her  oath. 

As  to  Mrs.  Giffiud,  she  pretends  to  remem- 
ber every  thing  that  happened  reUtive  Io  the 
assizes  at  We^uord,  yet  she  foigot  her  sister* 
who  went  in  company  with  her  and  lady  Al- 
tham thither,  as  is  evident  from  Mrs.  Heath*i 
testimony.  And  as  to  the  droumstance  of  the 
assizes,  the  testimony  of  Mr.  Cotelough,  Mr. 
Turner,  and  Mr.  Higgison,  for  the  phuntiff^ 
are  diametrically  opposite  to  the  testimony  of 
Mrs.  Oiffard,  Rolpb,  and  Heath  lor  the  de* 
fendant 

Rolpb,  my  lords,  I  must  remark,  was  never 
at  lord  Altham's  knlginffs;  and  Mrs.  Heatk 
adda  a  new  person  to  Me  company  :  1  miMl 
submit  to  th9  gentlemen  of  the  jury,  whether 
the  plaintiff^s  or  the  defendant's  wttnessee  arq 
meet  consistent,  aod  which  of  them  give  the 
nooet  probable  evidence. 

The  next  thing  I  sball^tfonble  your  lOrdsbipa 
with,  is  to  make  some  remarks  on  some  deck* 
rations,  made  by  the  late  kHtl  Altham,  that  he 
had  no  legitimate  issue ;  whereon  the  gentle- 
men of  the  other  side  strongly  relied. 

Colonel  Herman  was  produced  as  a  witness 
for  the  defendant  to  this  purpose ;  but  truly  be 
couhi  not  tell  whether  toe  conversation  he  had 
with  l9i4  AUhnm  wu  before  or  al\er  the  dea(b 
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#f  ^ueeD  Anoes  therefore  b«  ii  actoertaio  hi 
bis  evidence  bemn,  and  ooaM  oet  fix  adt  par- 
tioalar  time.  . 

Father  Downes,  another  ef  the  defendant's 
fvidende,  conJd  not  likeinse  fix  an j  particiyar 
lime  in  his  testimony. 

Colonel  Wall,  my  lords,  says,  that  it  «m  in 
1795  lord  Altham  wished  be  had  a  lawful  son  $ 
^d  Mr.  Wall  said,  that  it  was  the  interest  of 
my  lord  to  have  a  son,  on  the  opinion  of  the 
mils  and  oodicils ;  whereas  the  point  of  kw  is 
qnitp  contrary. 

Colonel  Becket's  testimony,  my  lards,  is 
ttanifeetly  inconsistent :  he  says,  be  dined  with 
lord  Altham  in  the  sammer4ioiise  at  Mr.  Vice's, 
and  that  it  was  not  above  a  year  ftom  the  time 
^M  lordship  lodged  at  Mr.  Yioe's  till  he  came 
to  live  at  Inobioore.  Now,  niy  lords,  it  is  evi- 
dent  m  proof,  that  Mr.  Beckett  most  have  mis- 
«tti  hMBoeif  for  several  years,  for  that  my  lohd 
hved  in  Dnnmaine,  Kinnay,  Carrickdnff,  in 
ilOMio,  and  other  places  for  a  good  many 
yearn  before  he  went  to  live  at  IneMooiv. 

As  to  Mr*  MedUootL  it  is  very  odd  that  loid 
Altham  should  make  ike  deckutitHm  which  he 
mentions,  That  as  he  had^o  son  of  bis  own, 
he  did  oot  care  if  tbe  estate  went  to  the  devil. 
However  this  declaration  may  be  made  consis- 
tint,  with  some  little  variation,  by  only  substi- 
totmg  the  word  if  instead  of  «,  which  wonld 
make  It,  *  If  he  had  no  son  of  his  own,»  then  it 
would  bean  hynotbelical expression,  and  pro- 
NWy.  Mr.Medlioott  migbt  have  forgot  the 
Identical  words  in  so  long  a  time.  These  last 
7*?T*  wre  all  that  were  examined  by  tbe 
defendant  as  to  tbe  point  of  tbe  deckrattoiiB. 

Noir,  my  lords,  1  shall  beg  leave  to  mention 
what  the  witnesses  in  behalf  of  tbe  lessor  of  the 
plaintiffewear  as  to  this  point  Colonel  Pigott 
s^s.  It  WM  generally  reported  that  htdy  Al- 
tham was  brought  to  bed  of  a  son  about  S8 
years  ago,  and  from  his  intimacy  with  that  fa- 
milv  he  eouM  not  be  mistaken. 

^ennan  Barnes,  my  lords,  said,  that  lord 
Altham  mentioned  to  him  that  lady  Altham 
h^d  a  son  about  tbe  time  of  the  birth  of  the 
lessor  of  the  plaintiff,  and  be  believes  he  iras 
Wd  se  by  600  people  in  fUss.  Csn  it  be  ima- 
gined that  his  lordship  would  make  sueb  de- 
claralions,  with  a  view  of  imposing  a  child  on 
the  publio  in  prejudice  to  his  brother,  and  the 
Mmalnder^en  of  the  family,  if  be  had  not  a 
•onf  Undy's  child  was  notoriously  known 
and  admitted  to  be  a  bastard,  and  it  was  not  in 
the  power  of  ferd  AlUiam  to  make  him  his  le- 
gitimate son. 

But,  my  lords,  alderman  Barnes^  testimony 
isconfirmed  by  lord  Mount  Alexander,  from 
•jrd  Altbam'a  positive  declaration-,  «  By  God, 
Owve,  I  have  a  cbild  by  rov  wife,  that  will 
ttakemvbfothw'snosesweir."  Tbe  honour  of 
this  noble  lord  is  Qniffident  to  establish  this  as 
^  undeniable  truth.  It  Istrpe,  lord  Mount 
Alexander  does  not  fix  a  time  for  tiiis  declara- 
toon,  but  the  nature  of  the  thing  sneaks  it,  tbM 
U  must  be  after  tbe  birth  of  the  AUd;  and  it 
aannot  be  supposed  lord  Altham  weiMd  bene 


m  Ibi 
sdltbrde* 


TrialmBf€ctmenthdmmJ.AMM9sUy^€»q.    [IIB 

abimed  to  dedara4e  had  a  chiU,  if  fe  h^  m 
a  son. 

But,  my  lords,  as  these  ^.. 
part  of  the  plaintiff  are  positive,  . 
fondant^s  proofs  are  negative,  the 
able  oonstraction  that  can  be  aaade  for  Ihm 
is,  that  they  are  ignorant  ef  a  laotsa  MSsdn 
to  tbe  rest  of  the  country. 

My  lords,  tbM  there  OMybe  no  partef^ 
chain  of  our  evidence  brokeo,  we  ' 
what  care  has  bestt  taken  of  tlie 
have  proved  Joan  Landy  to  be  bis 
Joan  Laffan  his  dry-nurse.  Lnffna 
up  and  narroiHy  eaaumaed  three  mhmiM^ 
ferenttimesi  notwitfastandmg  whieh,  she  «■ 
aiwaye  found  consislettt  with  berveir,  and  ^ 
caroumatanoes  of  her  lestimoinr  w«iw  prerai 
fully  by  her.  The  whole  foroa  of  tbe  MM- 
ant's  witnesses  was  turned  to  dentre^  ihedn* 
raeter  of  this  woman,  but  their  taalMneny  vw 
general,  and  there  was  no  Ihct  proved  tod» 
strey  her  evidence,  therefore  what  ifaey  svm 
did  not  affect  her  so  as  to  rend^  h«r  a  bad  vii. 
She  said  she  came  to  IHitiiiMnM  b  hw. 


▼est  1715,  and  lived  a  year  m  the  finaiiy  brfow 
the  cbild  was  pot  under  her  eat«w  which  wmh 
harvest  1716,  six  meoUis  befomthe  nepoA 
which  was  in  the  beginning  of  the  wear 
and  that  tsllies  with  tbe  time  that  aha  wi 

Sinted  to  take  care  of  the  obiM,  and  aa-w^. 
r.  Prime  Seijeant'sebjectioa  aa  ta  that  pomL 
Dooftlniek  Farrell,  my  lorda, 
tbe  testimony  of  Lafian.  He  Ism 
he  saw  the  ehild  in  the  house  ef  ll»»«„uc^ « 
the  care  of  bis  mother,  Uielady  Althan,  befon 
thesepantion. 


My  lords,  tbe  counsd  for  the  defoiftdaa 
ing  that  we  had  prov^ed  the  leaser  af  the  phis- 
tiff  to  be  tbe  son  of  lord  Attham  hy  hb  ladf, 
have  endeavoured  as  mueh  as  they  eeaU» 
overturn  tbis  evidence,  by  pretendii^  be  w« 
tbe  son  of  Joan  Landy ;  bat  I  hope  we  bare 
satisfied  your  lordships  and  tbe  ^entlcnica^f 
^«jar]r,  that  then*  testimony,  in  ihisnspsct, 
is  very  inconsistent    William  Eloaa  baa  beta 
produced,  who  swore,  tbit  Joan  L«ady*a  cUU 
was  brought  home  to  I>unmaHie  after  tbe  le- 
paretiott.  Martin  Niefo,  and  WilNamKaowhi, 
swear  likewise,  that  the  child  wm  breagbt 
home  after    tbe  separation;    hot    Aatbeay 
Dwyer  contradicts  these  witnesaea:  heajv, 
he  sUid  tbree  quarters  of  a  year  after  the  m- 
paretion,  came  up  to  parliament  vrith  lord  Al- 
tham, and  never  saw  a  child  at  Daamaine. 
Aaron  Lambert  said,  he  never  saw  a  chiM  ia 
the  bouse ;  and  when  some  of  the  wilniai 
were  asked,  was  therea  chiM  in  the  hoana,  sr 
was  there  notP  Thee  comes  the  iiaaiun;  if 
there  was  a  child  in  the  house,  it  was  n^pated 
to  the  coachman,  a  drcumstanee  t^uch  be- 
spoke perjury,  because  of  their  eadi 
to  ward  off  that  blow ;  so  that  these  w 
dasbing  with  the  tcM,  Must  throfr  aa  i 
tion  on  their  testimony. 

Eltsibetb  Mttltoy,  tty  lords,  atya,  she  mm 
applied  to.  m  order  to  dry-nurse  Jean  LsaM 
ehiMTbii/ e^Qld  niDt  Cx  a  ttne;  «i|Maf 
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idy  flbe  woM  4ry-iHinM  ehildvni  •f  tan  jmts 
d,  whicb  18  « ibiog  ip«ry  wifloiiimoD. 
▲one  Canlfield  taid,  ihe  nw  i«ui  Landy's 
mM  At  mrae,  and  tliat  the  saw  lord  Althan 
ler  the  aefmlioa  oaU  to  see  a  boy  at  Par- 
Dg'a  school;  yet  wheo  sbe  Hiis croie-esn- 
tioed,  whether  it  was  the  sane  ohMd  she  saw 
;  school  thai  she  saw  at  oarse,  sbe  sud,  she 
mM  not  take  •eon  henelf  to  swear  that  tbr  the 
hole  worid.  1  ha?e  troabled  your  Ismishii* 
menlMNiNtf  those  witaenes  irhidi  the  de- 
iodant  prodaoed  to  shew  how  nnoeitam  they 
"e  in  tbcir  evidenoe,  and  tb^ittfore  tfast  theie 
in  be  no  de|iendeoce  upon  them. 
Bot,  my  lords,  let  the  gentleiMD  of  the 
ther  side  say,  there  was  or  thare  was  nel  a 
tiiltl  at  the  hense  ef  DonmaiDe;  we  have 
roved  that  kdy  AUhtm's  ohUd  wss  thers; 
sd  Redmonds  and  Breeo,  who  were  exBliliiied 
c  the  plahMiff,  swear  Jean  Landy *s  ehild  was 
eadaod  baiiedsoferal years  ago,  whlehentir»- 
r  overtaras  the  pretence  ef  the  defendant,  thnt 
le  lessor  of  the  plaimidris  Laad^s  child. 

My  lords,  it  has  been  proved  to  your  lord* 
hips,  that  lord  Althaas  treatodthe  lessor  tf  the 
hiuitiff  as  his  lawful  son  and  h«r.  The  tes- 
moay  of  Mr.  Misset,  and  the  conversation  he 
ad  witbiord  AKham  at  iUnnar  in  the  eeanty 
f  Kildare,  prove  this  beyond  ell  confrndfetien  $ 
nd  Mrs.  Anncslejjr  supports  bis  testiroonyt  by 
be  account  she  tfives  of  berand  her  brothers 
rtnking  the  child's  heahh  In  lord  Altbam'e 
resence,  ithen  his  lordship  lived  at  Kinoay. 
kirelv  sach  conversation  would  net  be  Intro- 
iioed  in  company  of  a  relation  of  the  flunily, 
rtbe  child  was  intended  to  be  imposed  on  tfiem : 
be  iarther  says,  the  legitimacy  of  the  plaintiff 
ras  net er  doabtiMi  of  in  the  conatnr ;  and  as 
be  was  allied  to  the  family,  her  evidence  most 
•e  of  mat  weight  to  overturn  the  eridenoe  of 
Ar.  Medhcott. 

The  evidence  of  Mr.  Charles  Byrne  and 
Tames  Cavenagb  proves  to  demonstration, 
bat  the  child  was  looked  upon  at  Garrickduff 
m  the  legithaate  son  of  lord  Altbam;  there- 
ore,  my  lords,  bow  can  year  lordships  or  the 
Kotlemen  of  the  jury  bdfieve  the  testimony  of 
artin  Niefe,  who  said,  that  the  boy  was  re* 
^ted  a  bastard,  and  had  too  much  of  the  blood 
»f  the  Landys  in  him  ?  Ckmseqaently  Niefe's 
testimony  must  be  rejected*  So  that,  I  say, 
ly  adding  all  the  plamtiff  *s  proofii  together, 
here  canrtOt  be  the  least  colonr  to  doabt  the 
legitimacy  of  the  phdntiff. 

My  lords,  both  Mr.  Byrqeand  Plnnkett  saj, 
ibat  he  was  Imdceil  upon  in  Proper-lane  to  be 
the  legitinitite  son  of  lord  Ultham ;  and  the 
influence  Miss  Gn^gory  had  over  my  hMfd 

Srben  he  lived  there)  is  likewise  proved  by 
erd,  md  it  is  natoral  to  sappose,  sbe  sag- 
gestedthhigs  to  lordAlthan  to  hisdisadvnn- 
tage.  Mr.  Phmbett  telb  your  hwdships,  he 
interceded  vrith  lord  AHham  ior  bim,  when 
oomplainto  were  made  against  the  child  by 
Mns  Gvegwy ;  theeefore  it  is  easy  to  be  be- 
lieved, Hm  it  wad  on  her  aeoeont  he  after- 
waidi  boeaaw  totally  negleded* 


As  to  the  testknoay  of  Mm.  Mallen,  Wh* 
says,  that  the  child  dnadeansvrer  tofaeratthe^ 
ianeral  of  the  lata  lord  Altbam,  that  he  ww 
Joan  L^ndy's  son,  there  cannot  be  the  least 
reliance  on  her  credit,  beoaase  the  child  ^ 
ways  asserted  his  Icaitima^y :  and  Mr.  Haw- 
kins king-at^arms  reto^  ^urollinf  die  defhn- 
dant,  OQ  aoeoantef  the  behavieur  of  the  chiM, 
and  his  crying  at  the  ftmeral ;  and  Mr.  Bnsbi 
Bimd  Mr.  tigh,  and  Puroeil  say^  he  eonvinted 
them  of  hie  legitimacy. 

As  to  Mrs.  Heath,  sbe  comes  fiam  a  dis^ 
tant  aooatry;  what  indncement  she  might 
have  to  give  evidence  igainst  Mr.  Anndsley, 
mast  be  only  knovm  to  herself  j  tohe  migiit 
have  imposed  on  lady  AHham,  as  it  nppwt 
thst  it  was  from  her  only  that  huly  Altbam  re- 
celved  idlbiwietlon,  to  neglect  the  ehild,  luid 
she  may  stlil  aontiniie  averse  to  hhn» 

My  lords,  as  to  whit  is  observed  bf  the  gett» 
tiemenof  the  other  side,  to  bhew  tbe  impfOM 
babittty  of  Relly  the  servant  evidence,  frtm 
the  short  space  bf  time  of  goinff  fk^Mu  Georg«'d 
Oaay  to  Inchicore  end  eomlng  back  to  thn 
Qaay,  that  was  an  aMr  that  reitnlved  €ip^ 
dition,  he  mu«t  be  snapoied  to  make  all  thtf 
dispatch  be  confd ;  aoo  as  to  what  Beily  said, 
^at  tbe  defimdant  was  an  the  anay  when  ha 
was  sent  Ibr  the  galnea,  and  afterwards  in  an 
hour  and  an  half  found  bim  there  at  bis  fetonii 
this  is  not  repugnant  to  what  Byrn  lays,  that 
tbe  boy  was  pat  mto  a  boat  about  a^uarter  of 
an  boor  after  be  came  to  the  Quay ;  tor  it  may 
be  very  w^l  piesamed  that  the  flefeodant 
might  he  on  the  Qoay  whcb  he  sent  ReHy  ftt 
tbe  guines,  in  enter  to  fix  a  boat  to  carry  the 
boy  to  the  ship }  and  after  that,  go  back  to  Orf« 
motod  market  to  Jeoes's,  and  netom  to  the 
aoay  at  tbe  time  Reily  brought  him  the 
gahi^* 

Bot,  I  believe,  the  gentleoMa  of  the  eOier 
side  will  not  deny,  that  the  ttansportatioa  le 
proved  to  a  demonstmtion,  which  shews  the 
violent  resentment  the  defendant  conceived 
against  Mr.  Anuesley,  the  lessor  ef  tbe  plabiaff, 
and  the  evil  mind  of  tbe  detkidaat,  stlU  imfda^ 
cable,  so  as  even  to  lay  out  8001.  to  prosecate 
htm,  m  order  to  take  away  his  life,  to  prevent 
bim  from  ever  enjoying  bis  birth*right,  which 
tbe  defendant  has  aojnstly  nosscssed :  there- 
ibie  I  say,  to  every  impar&al  man,  thia  sstiet 
be  tbe  strongest  argoment  of  the  defendant'e 
oonseioosness  of  the  lessor  of  tbeplahitiff^ 
unqoestionable  ri^bt ;  and  I  make  nodoabi  bat 
tbe  gentlemen  or  tbe  jury  will  be  of  the  same 
opinioo,  and  consider  this  affair  without  eny 
regard  to  any  other  person  not  befbretbe  Gearl 
at  present,  and  give  a  verdict  for  Mr.  Anneiley 
the  lessor  of  tbe  platntiff. 

Mr.  Walsh,  of  counsei  for  the  Icsaor  of  the 
Pkuntiff. 

My  fords,  and  yon  gentlMMW  ef  the  jnrfi 
it  is  not  to  be  expected  that  the  leiaeref  the 

Ekintiff,  fitmi  tbe  ttuy  diaadventages  he 
iboavs  under,  can  Uiy  each  fell  Modfb  of  h» 
birth  befbia  the  jury,  erftzUe  tiie ea  wsB  ae 
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if  he  had  been  alwayi  in  the  kisgdoib ;  on  the 
•Iher  band,  the  defendant  has  bad  full  time  to 
prepaA  bis  witnaoest  at  he  waa  alarmed  by 
the  account  of  my  client's  relarniop'  from  the 
Vi^fl^  Indies,  and  intendinf^  to  claim  tlie  An* 
glesaa.  estate.  My  lords,  as  this  poi nt  hat  been 
80  wfeU  discussed  by  the  plaintiff's  counsel, 
ivho  spoke  before  me,  I  shall  not  take  up  much 
of  your  tordsbipa'  or  the  jury's  time. 

Your  lordships  will  please  to  consider,  that 
the  defendant,  as  administrator  to  Arthur  late 
lord  Altham,  has  got  all  the  papers  in  his  hands, 
ivhich  couki  gi?e  farther  light  into  this  affair ; 
therefore  the  strongest  indoljfreooe  is  to  be 
ahewn  to  ail  the  e^id^oe  giren  at  this  distance 
•f  time  on  the  part  of  the  lessor  of  the  plaintiff. 

The  only  point  in  question  is,  the  legitimacy 
af  the  lessor  of  the  plaintiff;  which,  he  baa 
pro? ed  by  positive  evidence,  and  theraby  wiped 
off  all  that  cloud  of  infamy  that  the  defendant 
wooU  endeavour  lo  throw  on  him. 

i  shall  now,  my  lorda,  beg  leave  to  make  a 
lew  observations  on  some  of  the  defendant's 
evidence,  and  on  the  declarations  «f  the  d^ 
Isndant,  which  shew  phunly  his  evildispositioa 
towards  the  lessor  of  the  plaintiff. 

First,  l4Wouki  remark  with  respect  to  Mrs. 
Heath,  because  she  is  the  defendant's  principal 
witness,  and  if  she  is  overturned,  all  the  rest 
must  fall  to  the  ground. 

Mis.  Beath  agrees  to  the  cause  of  the  mis- 
iaarriage  (which  was  the  breaking  of  the  sau- 
esrs)  but  not  to  the  eflfect ;  she  likewise  con- 
firms M<Cormick'a  tastimony,  that  Lucas  the 
midwife  WW  intended  to  be  sent  for:  shesaya, 
mj  lad^  Altham  never  kept  her  room  one  day  ; 
wbkA  la  contradicted  by  Mr.  Lambert  What 
aha  and  Mrs.  Qiflard  say,  as  to  Wezfbcd  assizea, 
^contradicted  by  Mr.  Colckragb. 
.'  Colonel  Palliser,  my  lords,  owns  he  waa 
eflen  laid  op  with  the  gout,  and  often  absent 
lron».  his  house  in  the  Great  Ishuid,  conae- 
oonld  not  be  certain  what  happened  at 
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Mr.  Palliser,  his  son,  induces  a  suspicion  of 
bearing  a  resentment  in  his  mind,  from  the 
marks  of  inlamy  he  received,  which,  if  it  waa 
in  a  jttdu»al  way,  he  could  not  be  believed  in 
my  court  of  law. 

.  Herd'a  testimony  in  relation  to  Proper-lane, 
is  outweighed  by  the  evidence  of  Plunkett  and 
both  the  Byrnes ;  he  farther  aweara,  that  lord 
Altham  declared  he  would  not  for  500/.  the 
child  should  know,  that  Joan  Landy  was  bia 
mother. 

Niefe  swears,  that  when  my  lord  corrected 
him,  he  always  told  him  of  his  mother  Joan 
Landy  ;  he  also  swears  the  child  went  by  the 
name  of  James  Landy.  It  is  somewhat  ex- 
traordinary, that  my  lord  should  upbraid  the 
boy  with  bis  mother  Joaa  Landy,  and  yet  de- 
dare,  that  he  would  not  for  5002.  that  the  boy 
fdMMdd  know  tjbat  Joan  Landy  was  hui  mother. 

PurUuig  is  v^  ridicuious  in  his  testimony, 
and  Downes  is  discredited  by  Ryan. 

Beckett  is  a  mo«t  uncertain  witness,  in  his 
iMcoawt  nbom.  Yioe>  waA  Inqhioore^ 


Cokmel  Harman  is  I 

Mr.  Mediicett'a  account,  my  lords, 
what  extraordinary ;  for  if  lord  AMkm 
use  of  those  declarations,  be  mentione^k-a  k^ 
time  ago;  yet  he  aaya,  h 
them  till  the  last  Curragh  i 

Napper,  m^  lorda,  eonU  not  luiow  awy  thi^ 
of  the  point  m  question,  because  lie  owas  the 
late  lord  Anglesea  dufcted  ham  oever  to  go  ta 
Dunmaiae. 

In  regard,  my  h>rds,  the  plainliff*a  ooobseI 
have  OMerred  so  fully  on  our  witacases;  1 
aball  beg  leave  to  offer  ^ew  tbooghla  to  the 
consideration  of  th^  junr. 

Mr.  Higfison  wanteo  not  the  sera  of  the  y«sr 
of  the  eclipse,  nor  ef  the  time  of  the  rwUffudtiV 
menbetng^iedattheassiEesofWexfeffd.  He 
— ^uces  ills  book  to  pat  that  Blatter  out  sf 
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sagea  fhND  Mra.  Pigfottoonoeittivi^  tlmckU; 
it  ts  not  common  to  send  hew*da-yoa*a  la  a 
bastard  son. 

Loni  Mount  Alexander  mentions  the  parti- 
cular aooount  of  lady  AUham'a  having  a  cbiM. 
The  veracity  of  these  witnemes  ia  iinfiicstisB- 
abte. 

Hodges's  testimony  is  confirmed  byMn^ 
Heath,  which  nsusthave  weiffht. 

Lutwich  is  not  attacked  in  his  diamrter. 

On  the  whole;  your  lordships  will  please  to 
conskler,  the  testmiony  of  the  plaintiff'a  wii- 
ia  attended  witb  such  oonsiaaeocy  of 


time  and  place,  that  it  moat  outweigb  the  wan- 
dering and  uncertain  evidence  of  tliedefcadaot's 
witnesses. 

.  Is  it  reasonable  that  lord  Altham  ahaokl  act 
up  a  basUrd  son  for  bis  legitimate  chil4,  there 
being  at  tlie  aame  time  a  probability  of  bs 
having  lawful  issue  ? 

My  lords,  1  must  now  beg  leaveta  take  ao- 
tice  of  some  deolarationa  of  the  defcndaat, 
which  plainly  poiut  out  his  malice  and  meat- 
mcnt  towards  the  lessor  of  the  plaiatiff.  Jeaa 
Laffan  has  proved,  that  the  Chrtstmas-Eve 
aAer  the  separation,  the  defeudant  waa  at  Dwb- 
maine*  house,  and  not  seeing  the  cbiki*  aaid  U 
the  witness.  Where  is  Jemmy,  or  wbave  is  my 
brother's  chiM  ?  how  did  his  mother  behave  at 
parting  with  him?  And  La£hn  anawetad,  that 
lady  Altham  had  requested  very  earacsdy  u 
have  the  child  with  her :  whereopoa  the  de- 
fendant made  use  of  an  extraordinar 


That  he  would  not  have  bia  brother  km  aay 
of  the  bree^,  but  pack  them  both  to  the  4—1. 

Mjr  lords,  the  late  lord  Altban»*o  character 
and  circnmstancea  are  to  be  oonaideaed  by  the 
jury,  and  Miss  Gregory's  influence  and  mas 
sort  ef  a  sham  marriage  Tif  I  am  rightly  m- 
structed)  may  account  for  hia  lordahi|»*s  and- 
treatment  of  the  child,  and  ahe  might  pcrausde 
him  into  a  notion,  that  tho^b  tha  chikl  wm 
the  son  of  lady  Altham,  yet  thai  he  waa  net  k^ 
gotten  by  hiiq* .  There  wasaftclhcr 
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[lat  rnj  lord  btiog  tenant  for  life,  miglit  gire 
ut  that  he  bad  no  aon,  in  order  the  more  easily 
9  sell  reversions  by  bis  brother's  Joioing  with 

im.  This  might  Be  more  easily  effected,  as 
lie  child  had  no  relations  or  friends,  hot  those 
hat  were  aiming  at  his  tftle  and  honour,  and 
rho  imagined  that  if  he,  who  was  a  bar  to  their 
iterest  and  ambition,  was  remofed,  they  then 
light  be  sure  of  makbg  every  advantage  they 
>ng  thirsted  aAer. 

My  lords,  thongh  the  plaintiff  was  young  at 
le  time  of  his  transportation,  it  has  appeared 
1  proof  that  he  did  all  that  was  in  his  power  to 
."t  the  world  know  that  he  was  the  legitimate 
on  and  heir  of  the  late  lord  Altham ;  did  he  not 
ren  at  his  lather's  funeral  lament  his  death  in 
le  most  piteous  manner,  and  assert  his  title  ? 
nd  was  not  Mr.  Haw  kins,,  the  king  at  arms, 
3  moved  thereby,  that  he  refused  enrolling  the 
ef'endant  as  lord  Altham  in  the  list  of  peers? 
'his  induced  the  defendant  to  shew  the  strong- 
8t  resentment,  which  he  did,  threatening  to 
'ansport  him  ai;  an  impostor  and  a  vagabond, 
ssigniog  the  scandalous  pretence  of  his  having 
tolen  a  silver  spoon ;  and  then,  in  an  unnatural 
nd  illegal  manner,  he  makes  an  attempt  on 
lie  son  of  his  brother,  kidnaps  him  in  his  tender 
ears,  four  months  after  his  father's  death,  and 
fterwards,  with  a  roost  nnacoountable  indif- 
*rence,  tells  Mr.  Ash  his  attorney  (as  Mr.  Ash 
eclared  on  his  examination)  only  that  the  boy 
rasgoue.  It  is  pretty  remarkable,  that  the 
entlemen  on  the  other  side  did  not  think  it 
roper  to  cross-examine  Mr.  Ash  as  to  that  par- 
cular. 

Your  lonlsbips  will  please  to  consider,  that 
idy  Altham  was  in  a  dead  palsy  before  she 
id  Ireland,  which  impaired  her  understandings 
ad  that  she  continued  so  till  death  ;  and  was 
lereby  confined  to  her  room.  From  this  un- 
appy  condKion  she  might  not  know  when  lord 
Itham  died ;  and  if  she  did,  as  she  was  in  a 
Eate  of  distress  and  dependence,  she  was  in  no 
i^ndition  to  assert  the  right  and  support  the  io- 
»rest  of  her  son. 

I  should,  my  lords,  be  glad  to  throw  a  reW 
ver  the  defendant's  misconduct  in  an  affair  of 
deeper  dye ;  but  in  justice  to  my  client,  I 
an  not  help  mentioniojg^  to  your  lordships,  and 
le  gentlemen  of  the  jury,  what  illegal  means 
le  defendant  made  use  of  to  cause  the  lessor 
r  the  plaintiff  to  be  prosecuted  with  the  utmost 
ffrerity,  and  to  aim  at  his  life  in  so  extraor- 
inary  a  manner.  Thb  affair  has  been  opened 
t  you  by  Mr.  Gtfllird,  who  was  attorney  in 
lac  cause.  It  appears,  that  the  defendant  was 
t  first  touched  with  the  qualms  of  a  trouhled 
lind,  and  determined  to  surrender  to  the  lessor 
rthe  plaintiff  his  right  and  title,  if  he  was  al- 
•wed  3,000/.  a  year  to  live  on  in  France  ;  to 
aalify  him  for  this  scheme  of  life,  be  was  in- 
ructed  by  a  French  master  in  the  language 
*  that  country.  This  dispositlbn  to  do  justice 
as  not  of  long  continuance,  an  unfortunate 
^cident  snbjectra  Mr.  Annesley  to  a  prosecu- 
on,  by  an  unhappy  chance  of  shooting  a  man ; 
poD  this  ali  remoTM  is  dksipated,  the  late  kind 


intentions  vanish,  the  defendant  values  not  if  it 
cost  him  10,000/.  so  he  could  have  the  plaifififf 
hanged;  and  for  that  purpose  he  makes  im 
difficulty  to  expend  800/.  When  he  is  disap- 
pointed Iff  this,  another  expedient  must  ne 
tbtind ;  when  the  plaintifTs  nfe  is  out  of  his 
reach,  his  character,  his  birth  is  to  be  im- 
peached, and  he  is  to  be  deemed  the  sourious 
offspring  of  a  poor  kitchen -wench.  It  is  plain 
toietery  man  that  has  heard  any  thing  of  this 
affair,  that  nothing  but  the  strongest  conviction 
of  the  plaitttiff^s  right,  could  have  spirited  the 
defendant  up  to  such  a  complication  of  iniquity. 
My  lords,  it  is  true^  the  defendant's  counsel 
have  varnished  over 'their  case  with  a  very 
glaring  shew,  with  a  view  of  influencing  tha 

Ctlemeh  of  the  jury ;  but  they  are  orthat 
our  and  integrity,  that  they  will  weigh  tha 
'affair  with  the  justest  nicety.  And  now  I  shall 
conclude  with  the  words  rn  the  gospel,  whick' 
the  defendant  has  adppted  to  himselt,  «« This  m 
the  heir,  come  let  as  kill  him,  that  the  inhe- 
ritance may  be  ours;"  but  thank  the  Almighty, 
the  over-ruling  hand  of  Pkrovidence  has  pro- 
tected the  lessor  of  the  plaintiff,  and  I  hope  the 
jurors  will  think  he  is  entitled  to  a  verdict.       ' 

Here  ended  the  argumenii  of  oovnfel  ior 
both  parties,  about  ten  o'clock  on  Wednesday, 
night;  and  the  Court  by  the  like  consent.  a4 
usual,  adjourned  to  12  o'clock,  next  day. 


Friday,  Nov.  t5,  "^ 

The  Court  being  met  according  to  adjourn- 
ment, and  the  jury  having  appeared  aansiUiU 
the  lord  ohief  baron  Bowes  summed  y^  the  < 

evidence  in  the  following  Chaige: 

X.  C.  Baron,  Gentleman  of  the  Jury ;  We 
are  now  come  to  the  last  period  of  this  very 
important  trial,  and  af\er  having'  attended  to  a 
longer  evidence  than  ever  was  known  U|«on  a 
trial  at  law,  yon,  gentlemen,  by  your  verdict, 
must  determme  a  question  of  as  great  conse- 
quenoeboth  as  to  property  add  titl^;  as  ever 
came  before  a  jury. 

I  did  apprehend  when  this  trial  began,  that 
It  would  run  out  to  a  great  fength,  and  there- 
fore apprized  you  of  what  I  thought  must  be 
the  consequence,  that  the  Court  would  nOt  be 
able  minutely  to  sum  up  the  evidence  upon 
this,  as  upon  like  occasions ;  and  therefore  re- 
commended it  to  you  to  make  and  enter  your 
own  observations,  ais  the  evidence  should  be 
laid  before  you :  but  when  1  consider  your  ex-' 
emplary  behaviour  during  the  course  of  tbia 
long  trial,  the  attention  you  ba?e  ^f en,  and 
the  desire  you  have  expressed  to  do  justice;  I 
think  it  incumbent  upon  the  Court,  as  far  at 
they  can,  to  be  aiding  and  assMinr  ^  7<^»  ^^ 
this  your  search  after  truth.  To  this  end  I 
shall,  though  very  briefly  and  imperfectly,  lay 
before  you  what  bath  occurred  to  me;  which  1 
shall  do  in  this  method.  I  shall  endeavour  by 
way  of  narrative,  to  collect  the  facts  that  have 
been  sworn  to  on  both  sides ;  I  shall  next  mention 
the  objections,  as  far  as  I  hare  taken  them,  that 
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hare  (weo  made  tQ  the  credit  of  the  raspectWe 
witoeRses,  together  with  mome  obsenrations  that 
maj^  anu^it  yqa  m  juilgio^  hew  fiur  those  ob* 
jeqtioo9  ouijrhi  to  wefgh  witb  yau.  A«i  aa  it 
will  appear  io  the  cx>arse  of  this  eaideooei  that 
there  have  beeo  iiieoQfisteacies,  afid,  in  the 
most  material  facts,^  direct  coDtradioMooa ;  I 
aball  therefore  lake  notice  of  those  circum- 
^nces  attending  tills  case  which  may  throw 
a  prohabiUtv  or  ianproliahiJity  qpoa  the  testi- 
mony you  na?e  heard. 

The  actiua  to  be  tried  is,  an  qpcfaneitt 
broq((htfor  laoda  in  tlie  county  of  JUeath ;  and 
by  tbe  admission  of  the  counsel  for  the  defen- 
qan^  the  plaintiff's  title  is .  brought  to  a  single 
^iKsiion,  whether  the  lessor,  Mr.  James  An- 
Lesley »  be  the  legitimate  issue  of  Arthur  lake 
}ofd  Altham  ?  It  is  admicted  on  both  sides,  that 
Ihe  plfiotiff  ;EUid  defendant  claim  the  lands  in 
9|uesupD,  uuder  the  wiU  of  James  earl  of  An- 
efeseai;  aod  that  by.  such  will,  the  linutation  to 
Ihehfeifs  male  of  the  body  c^'  Arthur  U^  lord 
A)^t)a«e^  is  prior  to  the  remainder  limited  to  the 
d^endanit ;  and  thenefbre  if  the  plaintiff  can 
nrqvf^that^  be  is  the  legitimate  issue  of  Arthiur 
Tate  lord  Aithaw*  a  vei^ict  must  be  fouod  for 
the  lessor  of  the  plaintiff;  but  if  he  fail,  then 
Ih^reta  an  undoubted  title  in  the  deftndant, 
being  the  person  neit  in  remainder  nndier  the 
will  of  James  earl  of  Angfesea ;  and  a  reriUct 
muat  be  found  for  him. 

Gentlemen,  the  ^uestiOB  being  a  mere  matter 
of  fact,  the  plaintiff's  counsel  have  proceeded 
tq  lay  their  evidence  before  you  in  the  following 
manner :  thsy  have  ffiven  evidence  to  induce 
a  prababiltty,  that  Mary  the  wife  of  Arthur, 
late  lard  Altham,  might  have  bad  a  chiM,  and 
that,  by  exammmg  Bin.  Dorothy  Briscoe,  and 
Ilfo.  Henrietta  Cole,  alias  Briscoe,  to  shew 
that  there  was  a  reconciJiation  between  the  lord 
and  lady  Altham,  sometime  in  the  year  1713.; 
4>^t  they  came  together  and  cohabited  at  the 
house  of  their  father  in  Bride-street,  from 
whecpe  they  went  to  one  Mrs.  Vice's  in  Essei^ 
[^re^,  and  mm  thence  to  Dnnmaine;  and 
there  another  circumstance  arises,  which  is, 
that  Mrs.  Cule  and  her  mother  being  invited  to 
Dunmaine,  went  thither,  and  while  they  were 
there,  upon  an  aocident,  which  baa  been  se 
often  repeated  thai  I  shall  not  go  into  the 
partipulars  of  it,  lady  Altbam  was  frighted, 
ap4  in  consequence  of  thiit  fright  miscarried ; 
9/0^  the  same  witnessp  Mrs.  Cole,  swears  that 
ah^  saw  an  abortion.  They  have  also  pro- 
disced  Catharine  Cormack,  to  shew  a  second 
«uspa|Tiag^  ip  the  same  aummer  with  that 
aoe|9tionea.by  fttrs^  Cole ;  the  circumstances  ol* 
that  likewisj^  hsme  been  so  4>flen  repeated,,  that 
I  on)M  mention  the  fact  Havmg  done  thisi 
(he  plaintiff  prooeeued  to  shew  an  aotual  preg^ 
i¥Micv  b  mry  lady  Altham.    The  evideooa 

Sr  this. was  AKce  Bates,  the  servant  of  Mxa^ 
oscoe,  who  was.  admitted  to  intimacy  with 
ladv,  Altbam^and  to  whom  it  waa  told  by  lonl 
Ahhann  and  acknowledged  by  lady  AltKam ; 
mkd  who  further  swears  the  pregnancy  was 
auch  that  she  did.  observe  it,  and  by  fatying  her 


band  upon  the  belly  of  lady  AlthuD^sbe  taA 
upon  her  to  say  that  lady  Aftiiam  was  big  wiih 
cnild.  I  do  not,  aa  I  go  aloi^,  take  nonce  tl 
the  ebjectiona  to  the  respective  witnf  sat  i,  ia* 
teufUng  to  consider  them  together,  la  the 
next  jfiace^  tbey  have  endeavoured  to  prote 
circumstances  prepaxatoni  to  the  delivery  tf 
bidy  Altbam,  Deooia  Kedmonda  tells  yoo, 
that  be  waa  sent  fqr  the  midwife,  and  Tfaeaku 
Brooks,  that  he  was  aent  for  as  a  surgeon  t* 
let  her  blood  at  the  time,  of  her  labour ;  aii4 
Dennis  Redmonds  and  Philip  Breen  both  speak 
to  their  observing  that  lady  Althaoi  was  pref- 
nant  before  this  time :  And,  geatlecaoi,  ii  £i 
appear  that  these  two  were  servants  about  the 
houae,  thoughin  a  very  low  suuioD  ;  tbeoop,  1 
think,  a  he^r  in  the  garden*  the  ochcr  in  the 


The  next  period  is  the  actual  delivery ;  and 
ibr  that,  they  have  prodooed  two  poaitive  wis- 
nesses ;  the  one  Mary  Doyle,  a  eervant  in  tha 
famil  v  ;  the  other  Eleanor  Murphy,  who  calh 
herself  chamber*maid;  both  these  swear  ibcf 
were  in  the  room  at  tbe  time  of  the  delivay ; 
and  as  &r  as  thdr  testimony  shall  avally'azc 
positive  witnessQB  to  tbe  fact  Hie  next,  ait 
the  circomstanees  consequent  uf^on  the  de> 
livery.»  that  were  evideaoaa  of  it.  The  first  h 
spoke  of  by  Breen  and  one  or  two  more,  and 
tnatia»  the  ceioicinga  that,  were  oaadeupoo  tbt 
birth  ^  this  beii;.  The  next  waa  the  dizxslea- 
ing,  which  is  swoxn  to  by  tbetwo«naaida  that  1 
mentioned  before;  who  also  awear^  that  Mr. 
Colck>ngb  and  Mr.  CKff  were  godlathers,  Mrs. 
Pigot  godmother,  and  that  Mr.  Uoyd  vras  the 
elergyman  that  officiated  in  tbe  christeBing  af 
this  chiUii  The  next  is  Christopher  Brova, 
wh»  was  a  servant  attending  npon  one  Mr. 
Anthony  Cliff^nol  tbe  Cliff  that,  waa  the  god* 
father,  butaii  invited,  guest ;  and  he  i^pcaks  ta 
the  being  there  at  that  time,  and  attending  bii 
mastorat  the  toUe,  at  the  entedainBKnt  thai 
was  made  on  the  occasion.  John  Sooli,  a  ser- 
vant, I  think,  of  Mr.  Pigot's,  he  ^pealca  la  a 
subsequent  time  after  the  delivery:,  and  says, 
that  after  his  relom  with  hia  master  frwo 
England,  he  waa  seat  a  doaea  timca*  aa  ba 
haa.  sworn,  to  this  boose  with  messages,  ssd 
compliments  to  thclady,  and  toknow  now  tbe 
child  did. 

Gentlemen,  it  will  be  material  fi>r  yoo  to  sb- 
serve  that  the  biotb  to  which  tbia  evadenoe  bai 
been  applied,  haabeeU  fixed  by  the  wiineases, 
and  admitted  bv  the  (ilaintiff^s  counael,  to  bare 
happened  in  the  befipnutng  of  auv^mer,  1715; 
whkh  the  witneasea  have  alsaexplatncd  to  ba 
about  tbe  month  of  Ma^.  Tbena  ««»  two 
wltnessea  more,  proper  for  me  to  lake  notieeof. 
but  1  shall  not  giva  you  their  evidenoe  by  way 
of  testimoiqr,  because  tbey  seem  to  dii&r  tron 
all  tbe  test  Tbe  one  waa  that  of  Cfaaiks 
Mac  Carthy,  who  was  brought  to  prave  ibe 
pregnancy  of  lady  AUham,  and  aooaethiqg  fiir- 
ther,  but  be  set  out  from  a  peried  of  lime  » 
different  from  the  other  witnesses,  thai  the 
coonsel  for  the  plaintiff  did  not  think  proper  ta 
prooeed  ia  the  examination  of  himi  nor  bare 
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be  coantel  fbr  the  defeaUant  made  any  use  of 
lim.  The  next  I  ahall  lay  aside,  is  majdr 
^tzgeratd,  wbote  e?ideoce  was  to  the  dedara- 
tOD  of  lord  Althatn,  the  day  my  lady  was  in 
ibour,  and  the  invitation  he  had  to  p>  and  tap 
he  groaning- drink,  and  his  excuse  fbr  not 
."oiogt  as  it  was  an  improper  time ;  the  inri- 
ation  he  had  to  go  the  next  day ;  that  he  went, 
lined  there,  hot  did  not  lie  there ;  that  the 
hild  was  brought  down  to  him,  and  that  he 
rave  the  nnrse  half  a  guinea ;  but  then  he 
ixes  this  in  harvest,  aAd  therefore  no  advan* 
^^e  has  been  taken  of  that  examination  by  the 
ilaintiflf;  the  defendant  indeed  has  made  use 
f  it,  which  1  shall  take  notice  of  in  the  eb- 
sctions. 

The  next  evidence,  gentlemen,  has  been  to 
hew  the  dispositions  that  were  made  relating 
0  I  he  child  thus  brought  into  the  world ;  and, 
odeed,  I  should  have  mentioned  before,  the 
ividenoe  of  Matthew  Furlong,  who  applied  for 
laving  his  wife  employed  as  nurseto  that  child ; 
>ut,  gentlemen,  the  same  evidence  for  the 
Jaintiff  that  swore  to  the  christening,  the  same 
vidence  ihat  were  about  the  house,  and  pre- 
en t  at  the  birth ,  have  gone  fkrther,  and  told  you 
hat  one  Joan  Landy  was  appointed  the  nurse 
or  this  child ;  and  they  have  all  of  them  given 
his  account  of  Joan  Landy,  that  she  was  a 
terson  unmarried,  that  was  with  child,  and 
up|>osed  to  be  so  by  lo^d  Altham,  that  was 
urned  away,  as  some  say,  upon  my  lady's 
oming  down ;  as  others  say,  before  my  lady 
lame  into  that  country :  this  person  was  chose 
o  be  the  nurse.  8he  had  a  place  of  residence, 
he  cabbin  that  was  built  for  her  father,  a 
[uarter  of  a  mile  from  the  house  of  Donmaine ; 
vhich,  as  the  witAessea  tor  the  plaintiff  tell 
rou,  was  fitted  up  upon  the  occasion  of  re- 
leiving  her  and  tiiis  child.  Laffap  has  told 
ou  that  a  room  was  added ;  others,  that  the 
iabbin  was  white- washed  and  beautified,  but 
peak  not  of  the  room;  but  all  agree  that  this 
lurse  had  the  child  there,  and  that  for  the  oon- 
eniency  of  visiting  this  child,  a  road  for  the 
oach  was  made  from  Dunmaine^house  to  this 
dace.  Thev  tell  you  that  the  child  remained 
rith  her  till  Joan  Laffan  comes  into  play  as  dry 
lurse :  And  Joan  Laflfan  says,  she  came  into 
he  faroilv  when  the  child  was  three  or  four 
nonths  old,  and  she  has  fixed  her  coming  to 
larvest  after  the  king  came  to  the  crown ;  and 
hat  it  was  put  into  her  care  about  three  months 
lefore  the  separation  of  lord  aod  lady  Altham, 
,od  continued  in  her  care  so  long  fs  it  con- 
inued  at  Dunmaine ;  and  that  the  child  was 
arried  from  her  to  Kinnea  in  the  copnty  of 
(ildare;  and  that  it  was  about  three  or  four 
rears  old  at  the  time  it  went  to  Kinnea.  They 
tare  introduced  as  evidence  the  declarations 
»f  lord  and  lady  Altham,  in  respect  to  lady  Al- 
ham's  having  a  child,  and  in  respect  to  lord 
i^Uham's  acknowled|png  that  child.  The 
sarlie«t  in '  point  of  time  ia  that  of  alderman 
Barnes  of  Kilkenny,  who  says,  that  it  was  in 
the  beginning  of  iL^  summer,  and  by  hisac- 
lount  not  long  sfter  tht  bini» »  he  laUa  you 
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the  occasion  of  his  goirig'to  Ross,  and  that  thert 
he  met  with  ford  Altham ;  that  my  lord  took 
him  into  an  upper  room,  and  disclosed  his 
mind,  by  telling  biro,  <*  Tom,  I  will  tell  you 
good  nei^,  I  have  a  son  by  Moll  Sheffield  ;*' 
that  he  went  next  day  to  my  lord's  house,  hut 
that  he  did  not  see  the  child,  nor  did  he  hear 
either  my  lord  or  lady  speak  of  it  whilst  he  wa# 
there  ;  but  at  last  did  say,  that  he  believed  tha 
child's  health  might  be  drank  at  the  table.  Tht 
next  witness  that  1  shall  mention  upon  this 
head,  was  Edward  Lotwych,  and  he  speaks  to 
the  seeing  of  a  child  at  Koss,  for  whom  my 
lady  Altham  had  bespoke  two  pair  of  shoes, 
which  he  was  to  make,  and  when  he  brought 
them  home,  he  ioquired  for  the  young  lord, 
and  they  told  him  he  wasj^ne  back  to  Dun- 
maine; upon  which  lady  Altham  broke  out: 
into  this  exclamation,  "  It  had  been  better  for 
me  to  have  been  the  wife  of  the  poorest  trades* 
man  in  Ross  than  my  lord  Altham's ;  for  then 
I  could  see  my  child  every  day,  but  now  I  can 
see  him  but  by  stealth."  Gentlemen,  the  wit- 
nesses fbr  the  plaintiff  that  were  in  the  house, 
and  conversant  in  the  fiimily,  tell  you,  that  my 
lord  did  always  acknowledtre  this  child  to  be 
his  lawful  son ;  that  this  child  was  shewn  bb 
such  to  the  persous  that  came  to  the  house  to 
visit,  and  some  tell  you,  that  they  of\en  saw 
the  child  in  or  about  the  house. 
N  I  mentioned,  gentlemen,  the  child's  being 
removed  to  Kinnea,  in  the  county  of  Kildare, 
and  this  waa  aAer  the  separation  of  lady  Altham 
from  my  lord.  When  the  child  was  brought 
to  Kinnea,  they  have  gone  on  by  evidence,  to 
shew  you,  that  there  he  was  treated  as  the  son 
of  my  lord  by  lady  AUham.  For  this,  they 
have  produced  iMr.  Misset ;  who  tells  vou, 
that  there  was  a  child  that  he  took  to  be  about 
six  years  old  ;  that  he  went  to  a  school  in  th» 
neighbourhood,  and  was  considered  as  the  child 
of  lord  Altham ;  that  it  was  called  the  young 
lord  ;  that  it  was  sent  to  school  with  a  servant, 
and  that  he  remembera  it  particularly  by  an 
open  lace  upon  his  hat,  which  he  believes  waa 
the  first  and  last  that  had  ever  been  at  that 
school.  Whilst  he  waa  at  Kinnea,  as  that  wit* 
nesa  aays,  the  child  was  treated  by  my  loni  as 
bia  aon ;  and  Mrs.  Annesley,  a  relation  of  the 
family,  who  lives  in  the  neighbourhood  of  Kin- 
nea, tells  yon,  that  her  brother  colonel  Geoffry 
Patil,  a  gentleman  well  known  to  most  persons 
here,  used  to  visit  my  lord,  and  my  lord  to  visit 
him,  and  that  her  brother  used  at  table  to  drink 
the  boy's  health  as  my  lord's  son ;  and  says, 
that  ahe  was  aore,  from  the  knowledge  she  hsd 
of  her  brother,  that  if  be  bad  aospected  that  ha 
was  the  illegitimate  son  of  lord  Altham,  ha 
would  not  have  done  him  the  honour  to  hava 
drank  bia  health  ;  and  that  she  never  heard  ha 
was  the  illegitimate  son,  till  of  late  that  he  has 
been  called  ao,  on  account  of  this  pscsent  dis- 
pute. 

^  The  next  plnoe  the  child  waa  carried  to  was 
Carrickdi^,  iin:  the  county  of  Carlow ;  aud 
there  you  hm  bad  several  witnesses  to  pro*** 
faimthalegitimata  son,  vis.  TMCAvesagh^ 
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James  Dempsie,  and  Mr.  Charles  Byrne;  who 
all  swear  to  this  child's  being  there  acknow- 
ledged as  my  lord's  lawful  son,  and  that  they 
bad  no  doubt  upon  them,  al  that  period  of  time, 


concerning  his  bein^  so ;  and  It  appears,  thai 
Deinpsie  was  taken  m  to  teach  the  child,  and 
afterwards  kept  school  where  the  child  was 
eonstantlv  sent. 

From  hence,  they  hare  carried  him  to  Dab- 
lin,  to  my  lord  Altham's  house  in  Cross-lane ; 
and  here  Catherine  0*Neil,  who  was  the  per- 
son that  brought  him,  gires  you  an  account  of 
the  identity  of  the  person,  and  likewise  of  bis 
being  acknowledged  as  the  son  of  lord  AHham. 
And  Nicholas  Duffe,  who  kept  a  public-house, 
and  was  a  chairman  in  this  town,  who  was  fre- 
quently with  my  lord  (and  I  think  1  inav,  once 
for  all",  observe,  that'  this  unhappy  nobleman 
did  not  distinguish  his  company,  as  became 
one  of  his  raok  aud  oualiiy)  tells  you,  that  my 
lord  has  mentioned  thiH  boy  to  him,  as  one  that 
^ould  one  day  be  lord  Auham  ;  and  another 
time,  in  discourse,  told  him,  he  would  he  earl 
of  Anglesea.  From  Cross-lane  (there  is  some* 
thmg  mentioned  of  Stephen's  Green,  but  1 
ooukl  not  collect  at  what  period  of  time  he  was 
there),  the  next  place  he  is  removed  lo  with 
^rtainty,  is  Frapper-lane;  and  there  he  is 
tome  time  with  his  father,  is  put  to  school  to 
one  Garth,  and  is  known  to  seterai  people  in 
that  neighbourhood :  to  this  you  have  the  evi- 
dence of  the  two  Byrnes  and  Matthew  Plunket, 
who  swear  that  he  was  treated  as  the  son  of 
lord  Altham,  though  the  care  of  him  seems  to 
lessen  at  that  place ;  tor  in  Cross-lane  yon  hear 
of  Miss  Gregory,  and  more  of  her  in  Frapper- 
lane  ;  aud  to  her  they  haye  imputed  the  neg* 
lect  shewn  to  this  son.  From  hence  my  lord 
moves  to  Inchicore,aboatthe  month  of  Aogost, 
1724,  at  which  time  the  child,  then  about  nine 
years  of  ^s^e,  was  left  by  bis  father.  The  evi- 
dence speak  of  his  being  sent  immediately  to 
the  house  of  one  Mrs.  Cooper.  Here  the  en- 
dence  be^ns  to  be  less  connected  than  before ; 
but  I  shall  mention  it  as  given.  Michael  Wal- 
dron  and  Dunn  sav,  he  was  potto  school  to  the 
■aid  Dunn,  who  also  sweara  to  thepersoo,  and 
that  he  was  pot  to  school  by  one  Carenagh,  a 
dancing-master;  that  he  afterwards  saw  lord 
Altham  at  Cavenagh's,  and  that  lord  Aitham 
promised  to  pay  lilm  for  his  care  of  him.  It 
was  before  this  period  of  time,  that  Byrne  ja- 
nior  speaks  of  bn  coming  to  bun,  and  the  care 
be  took  of  his  tohool-fi^ow,  and  the  deatitnte 
condition  he  was  then  in.  After  this,  the  fint 
account  that  1  think  is  given  of  bim,  is  that  of 
Mr.  Amyas  Bosbe,  who  speaks  of  him  as  a 
boy  loit^ng  about  the  college,  who  got  his 
bis  subsistence  by  running  of  errands,  by  the 
name  of  a  acull ;  that,  moved  by  bis  story,  be 
was  taken  in  by  the  bnmanity  of  this  yoang 
gentleman,  and  that  be  had  intentions  to  do 
for  him,  if  bis  grandfather  would  have  per- 
mitted him  to  keep  the  lad.  The  next  account 
Vffi  have  of  him  is  from  Farrell ;  be  tells  you, 
that  he  received  him  for  a  Uctle  while  into  his 
boiiie,  aial  that  at  the  lequeit of  bis  lather; 


and  gif«s  an  aoeouit  bow  he  baad^  bb 
toP«roeil;  andPorc^tellayoa  thecKre  be 
and  hu  wife  look  of  bim,  and  that  tbey  botb 
cottsiderad  him  as  the  lawful  aoB  oflonl  Althaa. 
The  boy  left  Purcell's  nngratefiilly,  afler  the 
treatment  he  met  witb  there  ;  and  tbe  Ddt 
news  of  him  waa  at  tbe  boose  of  Mr.  Tigbr, 
taken  in  by  his  son ;  this  in  point  of  time  moat 
have  been  soon  after  the  death  of  kNtd  Attham, 
which  happened  in  November,  17t7  ;  and  in 
the  February  ftdlowing,  this  boy,  about  1% 
years  of  age,  was  missing,  witbom  any  metioua 
quarrel,  and,  as  the  witncm  soon  after  bond, 
was  sent  lo  tbe  West  Indies. 

Gentlemen,  the  plaintiff,  after  this,  thongbt 
it  necessary  to  give  some  evidence,  to  noooooC 
how  a  child  that  had  been  aeknowle^ped  by 
the  fttther  as  his  lawftil  son,  came  to  be  treated 
in  this  manner ;  and  you  will  ohaerre,tbatons 
of  the  witnesses,  Plunket,  savs,  that  in  Frapper- 
lane  Miss  Gregory  lived  with  lord  Altbam  as  a 
mistress,  that  she  complained  of  tbta  boj,  and 
that  he  was  oorreoted :  indeed,  be  doea  my, 
that  the  boy  owned  the  fault  that  be  wna 
charged  with ;  and  a  witaem  prodaeed  lor  tbe 
defendant,  Arthur  Herd,  tdls  too  what  the  ^ 
fences  were,  and  the  iflunoderate  coneciisa 
that  was  given  to  this  boy.  And  otber  wit- 
nesses have  told  von,  that  my  lord^  Mam  Gie- 
gory  and  the  boy  dkl  not  agree,  and  thai  kxd  Al- 
tham oould  bare  no  pmoe  whilst  tbe  boy  wm 
in  the  house. 

Gentlemen,  the  nest  faot  that  the  oeonsel  liar 
tbe  plaintiff  have  tbongbt  proper  to  «ppi5  thor 
evidenee  to,  hm  been  to  ahew  tbat  this  boy,  at 
the  time  he  was  taken  from  Mr.  l%be^a,  wm 
aent  ont  of  the  kingdom  by  tbe  procttremmt  of 


tbe  now  defendant,  and  tbat  by  foroe, 
five  montba  after  lord  Altham's  death,  fle,  as 
baa  been  mid,  died  in  November,  17S7,  and  the 
boy  waa  taken  away  the  Febnuury  fidbwing. 
And,  gentlemen,  m  tbia  seema  to  bs  a  oealra- 
verted  fact,  I  abail  mention  tbe  evidenoe  pacli- 
eolarly.  The  first  account  is  that  wbicb  Par- 
cell  gma,  that  after  tbe  child  bad  tbe  amatt 
pox,  tbe  preaent  defendant  came  to  bia  boose^ 
enquiring  after  this  boy ;  that  be  tbere  called 
him  the  aon  of  lord  Altham  bis  hmtber  ;  tbsl 
tbe  boy  cried,  and  said  he  was  aftaid  of  bis 
ande  captain  Annesley  \  and  Aalcapmin  Aa- 
nesley  told  Puroell  he  would  apeak  to  my  krd, 
and  induoe  bim  to  make  him  a  handsome  oaa- 
sideration  for  his  cam  of  the  child.  Seme  lime 
after  thui,  and  after  my  lord  Altban*s  death, 
the  boy  came  to  Puroell,  and  told  bim,  bia  mis- 
trem  had  aent  bim,  ier  that  a  man  had  come  a» 
bia  houm  from  his  unele,  desiring  him  to  ^ 
totbehonseof  ooeJonmintbenmrkel;  and 
that  ahe  dmired  Mr.  Purcell  to  go  ahing  widi 
him :  He  tells  you,  tiiat  he  went  tbitbcr,  and 
that  he  met  this  captain  Anaeslay  tbere,  sod 
tbe  expressions  that  were  made  use  of  bgr  him 
in  order  to  take  away  thia  boy ;  and  he  tefii 
yon  that  he  reacued  and  carried  home  tb^^  ^. 
l%e  next  aoeouat  that  they  give  j^m,  is  by 
one  Mark  Byrne,  a  const-^te  at  tbat  time, 
wboteUsyoiu  **-«*^«  iw  applied tn  by  ana 


WIS  10  Hiew  irom  me  noon  ot  Jiir.  bm 
that  IhiB  boy  did  actaaUy  mil  on  be 
■hipt  andproduoed  Mr.Croinio,  at  1 
dork  to  Mr.  StefemoD,  in  onter  to  tl 


ahip ;  He  tdua  yon,  tbat  tbia  ihip  waf  partly 
freighted  by  'Mr.  Bte?enMm,  tbat  it  waa  bound 
to  Pbiladerphia,  that  the  principal  part  of  the 
caigo  were  men  and  maid  lerfantB;  be  pro* 
duMd  Mr.  Stevenaon'a  book  of  entries,  and 
tbit  book  beinf  read  as  e?  ideoce,  the  title  of  it 
wss,  An  Aooount  of  men  and  women  ser? ants 
on  board  the  skip  James,  wbieh  went  orer  the 
Bar  of  Dublin  the  SOth  of  April  17S8.  Gen- 
tlemen,  there  was  a  long  list  of  names,  and 
among  the  rest  was  that  of  James  Anncsley  ; 
and,  centismen,  this  Cromie  waa  crass-exa- 
rained  as  to  the  manner  of  putting  sertants  on 
board,  in  order  toshew  you  that  it  waa  impos- 
sible this  James  Annesley  oould  hare  been 
pnton  board  without  his  free  consent;  for  that 
thoway  of  deaHng  was  to  have  senraots  in- 
dtntored  before  tke  lord  mayor,  and  the  cos- 
torn  was  to  knt*  om  pari  of  the  indentures 
dskreied  t«  the  ssrvaaty  the  olhsa  to  the 


John  Donnelly,  who  told  him  that  he  had  a  job^ 
for  whieh  he  was  to  have  a  guinea,  which  was 
to  eoti  this  boy,  and  bring  bim  to  lord  Altbam ; 
that    aceordingly   they  carried   him  to   the 
hoaae  of  thia  same  Jones ;   that  lord  Akham 
was  there  ;  tbat  he  accused  bim  of  stealing  a 
ailver  spooo,  and  ordered  them  to  take  away 
the  thierinff  son  of  a  where ;  tbat  aooordtayiy 
ihey  took  him  away,  and  in  carrying  him  to 
George's  quay,  as  they  were  duMcd,  that 
there  was  a  crowd  gathered  ;    that  the  boy 
eried  ;    that  they  put  bim  in  a  hadcney  coach 
which  they  met  near  Essex-bridge,  and  car- 
ried him  to  the  pkwe  appointed  on  George*s 
quay;    that  my  lord  followed  on  foot;    and 
there  he  tells  you  that  he  saw  one  Reily,  a 
acrrant  of  lord  Altbam's,  and  that  my  tord 
went  into  the  boat  with  Reily,  the  boy,  and 
Donnelly  ;  tbat  they  went  off,  and  that  he  saw 
them  go  to  the  end  of  the  wall.    The  next  per- 
son produced  was  Reily,  and  he  agrses  in  the 
material  cuDcnmstances,  whic|i  were,  that  he 
law  this  boy  00  George's  quay,  that  he  went 
iqto  the  boat  with  my  lord  and  the  boy,  and 
that  my  lord  and  the  boy  went  on  board  the 
ship;   thatthe  boy  was  left  behind  m  the  ship, 
and  by  the  time  the  boat  returned  it  was  night. 
Gentlemen,  there  is,  to  be  sure,  a  difficul- 
ty to  leoondle  thc|  testimony  of  this  Reily ; 
but  1  shall  speak  to  that,  when!  speak  to*  ttie 
objections  made  to  dw  witnesses. 

The  next  eridence  they  produced  on  tbb 
head  wu,  to  shew  that  a  snip  called  the  James 
of  Dublin,  Thomas  Hendry  msster,  sailed  over 
the  Barof  Dubln,  the  SOth  of  April  1798; 
the  ahip  was  entered  in  the  Custom-house 
book  the  18th,  and  the  evidence  afterwards 
shew  that  it  sailed  the  30th.  Mr.  Babe,  the 
proper  officer,  produced  the  book,  and  there 
thia  entry  dkl  appear,  with  this  additioo,  that 
the  entry  was  made  by  Mr.  Stevenson,  a  mer- 
chant In  this  town.  The  next  step  they  took 
waa  to  ahew  from  the  books  of  Mr.  Stereasoo, 

board  that 

that  time 

shew  yen 

that  this  boy  did  actually  sail  on  board  this 
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of  the  ship,  and  the  name  enrolled 
in  the  Tholsel-bocdES :  Bat  it  appeared  from 
hie  erideoce,  that  the  list  produced  and  kept 
by  the  merchant,  was  not  taken  from  the 
mdentnres,  or  the  books  of  the  town  clerk,  bat 
that  the  method  of  taking  such  list  was,  that 
the  night  before  the  ship  sailed,  the  clerk  c^Mr. 
Stevenson  went  on  board,  and  the  master  gave 
him  the  namea  of  the  persons  on  board,  and 
from  that  list  this  entry  was  made  in  the  mer« 
chant's  books:  So  tbst  from  this  aocoont,  it 
was  ver^  possible  for  pemns  to  be  sent  away 
that  had  never  indentured,  lo  order  to  shew 
that  this  boy  was  really  indentured,  the  cobnsel 
for  the  defendant  produced  the  original  buck 
kept  by  the  town  clerk,  in  which  are  entered^ 
by  the  town-clerk,  the  names  of  the  persons 
who  indent  for  foreign  service,  before  m  v  lord 
mayor ;  in  which  was  entered  the  name  Jamee 
Hensley,  and  insisted  that  it  was  the  same  per- 
son, tfaiouffh  wrong  spdt ;  and  tbat  the  plain* 
tiff  had  indentured  10  ttie  regulsr  way,  and  wss 
carried  off,  not  by  force,  but  according  to  btw. 
But,  gentlemen,  I  must  observe  to  you,  tbat  the 
manner  of  indenting  is  such,  tbat  wherever 
a  person  of  tender  years  ss  this  child  was,  be- 
ing about  thirteen  years  old,  was  to  indent,  it 
is  always  ezpectedf  that  the  parent,  or  some 
body  tbat  can  answer  for  tbat  child,  should  be 
there  consenting  to  that  indenture,  or  that  some 
account  should  be  given  concerning  him.  1 
mention  this,  because  no  evidence  has  been 
produced  by  the  defendant  to  show  who  were 
present ;  and  you  will  consider  whether  it  wsa 
not  in  the  power  of  lord  Anglesea  to  have  pro* 
dnced  the  town^erk  himself  who  ntade  the 
entty,and  is  now  living,  and  whose  knowledge 
of  the  Anglesea  fomily  was  such,  tbst  upon 
his  memory  he  might  have  given  some  light 
into  this  affiur,  and  probably  could  not  have 
mis-spelt  the  name  of  Annesley,  with  which 
be  was  well  acquainted. 

But,  to  put  this  fact  out  of  doubt,  the  plain- 
tiff produced  Shelcrom  Ashe,  an  attornejr  of 
the  Court  of  Common  Pleas,  who  bad  been 
emptoyed  by  tbe  defendant  the  earl  of  Angle- 
sea; who  tells  you,  that  upon  the  defendant's 
coming  to  the  Utle  of  lord  Altbam,  by  his  bro- 
ther's death,  the  boy  was  mentioned  to  bis 
tordsbip  by  a  gentleman  in  Ashe's  presence^ 
tbat  bis  lordship  complained  of  tbe  reproaches  he 
underwent  on  tbe  boy's  sccoant;  and  in  par- 
ticular, said  that  Hawkins,  who  was  king  at 
arms,  had  refused  to  enroll  his  title  as  lord  Al- 
tbam, upon  tbedamour  made  by  this  boy; 
and  thereupon  called  biro  impostor,  vsgabond, 
and  he  believes,  bsstard :  That  Ashe  then  told 
his  fordship,,  if  tbe  boy  were  a  vagabond,  be 
might  be  obliged  to  indent  before  my  lord 
mayor  at  tbe  Tholsel,  and  bo  transported. 
And  Ashe  further  says,  that  some  time  after, 
he  was  sgain  in  company  with  tbe  defendant 
at  a  tovem,  with  others  of  the  defendant's  iup- 
timates,  when  my  lord  Anglesea,  then  lord  Al- 
tbam, told  tbe  witness  he  wss  gone^  roeaoini^ 
the  boy ;  which.  Coupled  with  the  former  en- 
denoi^shewsi  as  wai  insisiedi  that  lb*  dcfond- 
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ant  intended  to  pat  this  plaiotiffontof  tlieway ; 
and  irtves  credit  to  the  witnesses,  who  for  bis 
lordship  executed  such  intention,  as  before  re- 
lateo. 

.  The  plaintiff  went  further,  to  shew  that  the 
defendant  not  only  occasioned  this  perpon's  be* 
ing  tak^n  away,  bat  upon  the  plaintiff's  return 
into  England,  a  raisfortane  befalling  bin  *--" 
the  accidental  killing  a  roan  at  Staines, 
opportunity  was  laid  hold  of  to  pi 
and  under  that  colour  to  take^rd^lfi  life  ; 
for  which  purpose  one  John  ^ffard  has  been 
produced.  He  appears  to  l)a?e  been  an  at- 
torney of  the  Court  of  Common  Pleas  in  £nf(- 
land,  and  agentlbr  the  defendant.  Some  diffi- 
culty was  made  whether  his  evidence  should 
be  reoeived ;  but  tlie  Court  having  admitted 
him  to  be  examined,  with  liberty  to  disclose 
what  did  not  come  to  his  knowledge  as  agent 
for  the  defendant ;  You,  gentlemen,  will  not 
consider  whether  the  divulging  conversation  be 
what  is  called  honourable  between  man  and 
man,  or  whether  the  ill  treatment  this  person 
received  from  the  defendant  has  induced  him 
to  appear  to  give  testimony  in  this  cause,  but 
whether  what  he  has  sworn  be  true. 

This  witness  speaks  to  the  declarations  made 
by  my  lord  Anglesea,  at  the  time  an  appeal 
was  depending  between  hiih  and  captain  Annes- 
ley,  before  the  Lords  in  England ;  upon  which 
occasion,  the  defendant  said,  that  it  was  better 
lor  him  to  throw  up  his  titles,  which  he  did  not 
Talue,  and  to  give  up  them  and  the  estate,  upon 
terms,  to  James  Annesley  the  plaintiff,  whose 
right  they  were;  that  he  would  go  over  to 
France,  and  live  there,  where  he  should  be 
nuch  easier  and  happier  than  be  was  at  that 
time.  He  telis  you,  that  this  was  repeated 
more  than  once ;  that  it  was  not  a  sudden  re- 
solution, but  the  result  of  deliberate  considera- 
tion, accompanied  with  another  act,  which  was 
that  of  taking  a  person  into  bis  house,  to  teach 
"bifn  the  French  tongue,  to  qualify  him  to  live 
in  that  kingdom.  And  the  witness  lells  you 
farther,  that  the  reason  why  this  project  was 
dropt,  was  the  accidental  homicide  committed 
by  the  plaintiff;  upon  which  lord  Anglesea 
changed  bis  purpose,  and  resolved  to  prosecute 
Jiim  ;  and  frequently  declared,  that  he  would 
give  10,0002.  if  he  could  get  him  hanged,  for 
then  he  should  be  easy  in  his  titles  and  estate ; 
and  that  this  prosecution  cost  lord  Anglesea 
600/.  As  I  shall  not  touch  this  part  of  the 
evidence  again,  1  must  desire  you,  gentlemen, 
to  consider,  whether  the  words  sworn  to  be 
spoke  by  lord  Anglesea,  as  to  giving  up  his 
estate,  may  nut  be  accounted  for  as  the  rash 
expressions  of  a  man  distressed  in  his  circum- 
stances ;  but,  gentlemen,  if  you  believe  the 
other  two  tactiii,  that  is,  that  lord  Altham  did 
spirit  away  this  youth,  and  that  he  did  carry  on 
this  prosecution  against  him,  the  qn^lion  will 
then  be,  what  influence  they  buahi  to  have 
U}K)n  this  cause  ?  And  bow  far  they  ought  to 
conclude  gainst  the  delendant  as  to  the  lact 
in-  question,  will  deserve  your  consideration, 
tb^^  the  plaintiff  may  not  suffer  by  the  illegal 
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acta  of  the  defoodaot,  nor  the  dcfemlaat  lie  m^ 
jured  by  your  relying  too  much  upou  prenmip- 
tive  evidence.     If  the  defeodant   did   and 
away  the  plaintiff,  that  abseoee  most  be  mb- 
puted  to  the  defendant     The  suppreasv  and 
the  destroyer  of  evidence  are  to  be  oocisSdeccd 
same  light  tbe  law  considers  a  apoliatar, 
iving  destroyed  the  proper  evidence ;   aad 
_  inst  him  defective  proof,  so  far  as  be  has  ee> 
casioned  such  defect,  shall  be  received,  and 
every   thing  presumed  to  make  it  efiectval. 
Nay,  I  think  you  may  by  law  go  liutber,  aod 
if  the  plsintiff  has  given  probable  evidence  sf 
bis  being  the  legitimate  son  of  lord  Ahhani, 
the  proof  may  be  turned  on  the  defendant,  and 
vou  may  expect  satisfaction  from  bim,  tbat 
lord  Altham  his  brother  died  witbouc  iasoe : 
and  this  on  account  of  that  evidence  wbicb  tbe 
plaintiff  must  be  supposed  to  have  lost,  by  tbe 
defendant's  having  so  many  years  pat  H  oat  sf 
the  plaintiff's  power  to  assert  bis  rigbt. 
you  will  also  consider  whether  these 
not  evidence  to  satisfy  you,  that  tbe  C 
in  his  own  thoughts  and  way  of  i 
considered  tbe  staying  of  tbe  b^  here,  as  what 
might  some  way  prejudice  bis  title.    Bot  wbe* 
titer,  as  insisted  upon  by  tbe  pbuntiff^  cooaael, 
you  ought  to  take  this  as  an  adouasion  oo  the 
part  of  the  defendant,  that  the  plaintiff  sras  die 
lawful  son  of  lord  Altham,  will  deaerve  far- 
ther consideration.     Undoubtedly,  there  is  a 
violent  presumption,  because  no  man  ia  cop- 
posed  to  be  widced  witboot  design,  and  the 
desi§p  in  this  act  most  be  aome  way  or  edhcr 
relative  to  the  title;    but  whether  or  no  it 
was  the  opinion  of  the  trouble  he  might  hare 
from  this  lad,  that  induced  him  to  do  thia  acl» 
or  a  consdouaness  that  tbe  lad  was  the  sob  ef 
lord  Altham,  must  be  left  to  vour  detcsmina- 
tion  ;   keeping  in  your  miod,  that  it,  tfaeogh 
violent,  is  but  a  presumption,  and  that  thede* 
fendant  has  an  undoubted  title,  unlem  it  be 
proved  that  there  be  a  son  of  bis  elder  brother 
now  liviiig. 

Taking  tbe  influeoce  of  these  wicfaed  ads 
with  you,  I  shall  now  briefly  mentico  the  na- 
ture of  the  defence ;  which  naa  beeo,  6rst  of 
all,  by  many  witnesses  to  shew  that  the  lepn- 
tation  of  the  country  was  against  there  being 
such  a  child.  Colonel  Loftus,  who  lived  withia 
eight  miles  of  Dunmaine,  who  was  n  person  of 
that  rank  and  distinction  in  tlie  conntiy  as  was 
likely  to  bear  it,  says,  be  never  heard  of  it. 
Col.  Palliser,  Mr.  and  Mrs.  Lambert,  Mr.  Pal- 
User,  Mrs.  Oiffard,  have  all  gone  likewise  to 
^the  same  point,  and  say,  that  Siey  never  heard 
of  a  miscarriage.  But  their  not  beariair  of  a 
miscarriage,  has  little  weight,  beoanae  things 
of  that  naturo  are  conduct^  with  primev,  and 
the  report  of  them  seldom  reaches  for.  In  tbe 
next  place,  they  have  prodoced  tbe  pefsaes, 
who,  they  say,  were  tbeservanlsof  the  fiunily 
at  the  time  that  this  birth  most  have  been : 
Mrs.  Heath,  my  lady*s  woman,  Boiph  ihe 
butler,  who  was  there  during  tbait  tisie.  An* 
thony  Dyer,  who  was  a  gentl<««0^to  my  lord, 
Martin  Aiief  and  Owen  Caveaagh^  seivattta  ia 
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the  fiunUy.  Omkllemen,  Mm.  Heatb,  Rolph  ;  that  he  saw  him  get  into  the  coach,  aod  that 
and  Dyer,  are  all  positive  that  there  was  no 
child,  aod  that  tliere  coald  be  no  child  without 
their  knowledge ;  and  Mrs.  Heath  goes  so  far 
as  to  say,  there  never  was  so  much  as  a  preg- 
nancy. These  are  positive  evidence,  that  stand 
in  direct  contradiction  to  the  plaintiff's  wit- 
nesses. They  have  also^  produced  William 
Knapper  and  William  Elmes  to  the  same  point, 
both  conversant  atDonmaine :  William  Snap- 
per in  particular  tells  you,  he  was  employed  by 
the  late  earl  of  An(|r|e8ea  to  sell  the  Ross  estate, 
which  came  to  him  upon  lord  Altham's  death 
without  issue,  and  that  though  he  made  a  hun- 
dred articles  for  leases  of  the  Ross  estate  to  the 
tenants,  he  never  heard  one  obfection  made  that 
there  was  a  son.  They  then  went  into  another 
piece  of  evidence,  which,  if  true,  stands  in  the 
place  of.  positive  evidence,  because  inconsistent 
with  lady  Altham's  being  delivered  of  a  child  at 
the  time  deposed ;  and  that  was,  my  lord  and 
lady  Altham's  going  to  Wexford  atihe  spring 
assizes,  held  the  16th  of  April,  1715,  and  re- 
turning fVom  thence  to  Dunmaine,  and  going 
soon  after  to  Dublin :  Mrs.  GiArd's  account  is 
this,  that  there  being  some  men  to  be  tried  as 
Pretender's  men,  the  curiosity  of  lady  Altham 
proposed  a  journey  to  Wexford ;  that  she  ac- 
companied my  lady  in  the  chariot ;  that  my 
lord,  Mrs.  Heatb,  and  Rolpb,  rode ;  she  says, 
when  they  came  to  Wexlord,  they  lodged  at 
the  house  of  one  8weeney ;  that  they  went 
into  court  and  stayed  there  during  the  trial, 
and  that  Mr.  Cffisar  Colcloogb  sat  by  them 
part  of  the  time ;  that  they  stayed  a  week  in 
Wexford,  and  then  went  borne ;  and,  as  ap- 
pears by  the  examinations  of  Heath  and  Rolph, 
they  went  to  Dublin  in  a  very  short  timeat^er, 
and  stayed   these  all  the   summer ;    Heath 


swears  it  positively,  and  Rolph  that  they  stayed 
there  till  he  went  away.  Now,  gentlemen,  if 
this  fact  could  be  established,  it  would  un- 
doubtedly put  an  end  to  the  controversy  of  this 
day;  because,  if  lady  Altham  was  at  the  as- 
sizes of  Wexford,  whicn  appears  to  be  {he  Idtb 
of  April ;  that  she  continued  tbere  a  week,  and 
went  back  and  stayed  but  two  or  three  weeks 
at  Dunmaine,  and  thence  went  to  Dublin,  where 
ahe  lived  the  remainder  of  the  summer ;  and 
this  being  at  the  time  when  she  was  supposed  to 
have  been  delivered  of  the  plaintiff ;  you  will  con- 
sider if  both  can  be  tye.  But  this  fact  has  been 
disputed,  and  in  this  manner ;  first  of  all,  Ker, 
who  wasderk  to  my  lord  chief  justice  Foster^ 
who  went  that  circmt,  tells  you,  that  he  doea 
not  remember  to  have  seen  any  ladies  there ; 
this  b  not  a  positive  proof,  but  it  is  a  circum* 
atantial  one :  the  next  is  Cnsar  Colclough,  who 
swears  that  he  does  not  remember  to  have  seen 
theln,  and  from  the  bnsiDess  be  was  engaged 
in,  the  gentleman  oo  trial  being  his  rehition«  he 
does  DOtbalieve  he  sat  by  any  woman  that  day. 
There  were  also  two  positive  witnesses  pro- 
^oced  to  prove  lady  Altbam  waa  not  there, 
which  were  Turner  aod  Higginson.  Turner 
tells  you,  that  he  waa  at  the  bouse  of  Dm»- 
maiae,  irheii  my  Vu^  won  to  that  atnses; 


be  saw  my  lady  in  the  boose  after  my  lord  wto 
gone.  Higginson  tells  you  likewise,  that  on 
the  Tuesday  of  this  assizes,  he  was  at  Dun- 
maine, anJ  the  occasion  that  brought  him 
thither  (which  makes  him  ceruin  to  the  time) 
was,  to  desire  lord  Altham  to  send  somebody  to 
Inniscorthy  for  the  S8  pounds  arrear  of  rent, 
which  his  sou  was  to  bring  there.  He  tells 
you,  that  he  saw  my  lady,  that  she  was  un- 
dressed, and  that  he  believes  she  waa  with 
child,  and  drank  to  her  safe  delivery.  And 
there  is  one-lcircumstance  further,  which  you 
should  take  with  you,  that  Mrs.  Heath  says  in 
her  account,  the  sister  of  Mrs.  Giffard  went 
with  them  ;  though  Mrs.  Giffard  said,  No  on* 
went  with  them  but  the  persona  she  naosed, 
but  did  not  name  her  sister. 

The  defendant  has  also,  in  order  to  account 
for  what  has  been  said  by  the  plaintiff's  wit- 
nesses, as  to  the  child  taken  in  by  lord  Altbam 
after  the  separation,  and  who  was  carried  by 
him  from  place  to  place,  and  treated  as  his  sod, 
examined  the  several  witnesses  produced  by 
them,  who  were  acquainted  with  lord  Altham 
and  his  family,  during  the  time  the  boy  was 
with  him,  to  prove  that  the  boy  kept  by  lord 
Altham  was  the  son  of  Joan  Landy  by  lord  Al« 
tham,  as  was  supposed  ;  and  that  he  waa  al- 
ways considered  and  treated  by  that  lord  as  bit 
bastard.  And  thus,  gentlemen,  you  see  bow 
the  witnesses  produced  in  this  cause  stand,  as  to 
the  most  material  circumstances,  io  direct  op- 
position to  each  other ;  so  that  the  one  or  the 
other  must  speak  false;  which  of  them  have 
done  so,  God  only  knows.  You,  gentlemeot 
must,  after  Uking  the  whole  into  your  consi* 
deration,  say  which,  in  your  opinion,  deserves 
credit;  1  shall  now  take  notice  of  the  olyec- 
tioos  to  the  witnesses  on  each  side. 

The  objections  that  have  been  made  to  the 
phuntiff's  witnesses,  as  to  their  uncertainty  with 
regard  to  time  and  place,  and  other  circum* 
ounces  to  which  they  were  examined,  w^ra 
also  made  to  the  witnesses  for  the  defendant ; 
and  if  an  impuUtion  arises  from  thence,  you 
will  consider  whether  it  be  nut  equal  on  both 
sides.  In  the  next  place,  an  objecUon  is  made 
to  the  condition  of  the  evidence  for  the  platnti^ 
that  they  are  servants  of  the  lowest  stations, 
and  meanest  condition.  You  will  consider  how 
far  that  oUection  ought  to  leasen^  much  less 
take  away  the  credit  of  their  testimony :  ser- 
vants about  the  family,  though  in  the  meanest 
stetions,  were  likely  to  know  such  parUeular 
facts  aa  they  have  given  evidence  of.  But  oa 
the  other  side,  you  will  consider  that  the  faci 
in  question,  is  a  siuffle  fact,  which  "^^^  J^ 
pot  in  the  month  of  any  body,  and  whidi  baa 
been  affirmed  and  denied  on  oath  by  the  re- 
spective witnesses.  You  will,  therefore,  I 
think,  find  it^ecessary,  with  caotioo,  to^ 
tend  to  the  objectiona  made  to  the  credit  of  the 
several  witnesseathat  stand  in  opposition  to  each 
other:  for  instance,  if  the  credit  of  Mrs.  Cole 
cu)  eesage  your  belief  as  to  the  cirounntaiice 
of  the  iracarriage,  theoS[n.BMkb  hat  bo* 
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sboald  foid  TictiMli  belbra  hia,  aofi « 
ofierto  a  stnua^  wImiI  wu  sot  in  luft 
give,  aoii  that  m  •uoh  an  opea  Man— 
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•worD  true ;  because  she  has  swoni  the  ooa- 
trary^  and 'that  te  a  fact  which  must  havjS  been 
observed  by  her.  Again,  if  Mrs.  Cole  obtains 
credit,  Mrs.  Heath  must  be  mistaken  in  another 
fact,  though  not  of  that  consequence,  and  that 
is,  the  removal  to  Dunmaioe :  Mrs.  Cole  says, 
and  Mrs.  Briscoe  too,  that  my  lord  and  lady 
Altham  went  to  lodgings  in  Essex-street; 
Mrs.  Heath,  that  they  went  directly  from  capt 
Briscoe's  to  Dunmaine.  Now,  gentlemen,  as 
lo  Mrs.  Cole's  and  Mn.  Brisooe^s  testimony, 
there  is  no  imputation,  other  than  what  arises 
from  their  age,  at  the  time  to  which  their  tes- 
timony relates,  when  the  eldest  of  them  eooM 
Bot  be  above  Id  by  her  own  acoonnt,  and  she 
apeaks  to  a  iact,  which  Mr.  Prime  Se^eant 
thinks  was  not  likely  to  engage  the  attention  of 
so  young  a  person,  I  mean  the  pisce  to  whic^ 
ihey  lemoved  ;  but  you  will  consider,  whether 
the  removal  of  my  lord  and  his  lady  from  their 
funily  to  another  place  in  Dublin,  eapeciaUy  as 
an  uitimacy  was  kept  np  between  them,  be  not 
piffident  to  answer  that  objection.  As  to  the 
eifcnmstence  of  the  miscarriage,  there  she  is 
mctramely  positive,  and  probably  the  cariosity  of 
girk  of  her  age,  in  these  matters,  exceeds  that  of 
grown  persons.  There  was  an  observation  made 
as  to  the  word  Abortion,  but  I  think  there  can  be 
Bogveat  weight  laid  upon  that,  the  term  may 
ha?e  been  leant  since.  There  has  been  also  a 
witness  pxodnoed  to  discredit  Mrs.  Heath,  as  to 
the  ?ery  substance  of  her  testimony  ;  what  he 
has  saki  must  be  fresh  in  your  memory,  but 
yon  will  remember  the  seeming  art  made  use 
•f  by  him,  to  shew  he  was  compelled  to  give 
kia  testimony.  Besides,  his  testimony  is  not 
■npported  by  curcnmstanees,  bnt  is  anomer 


by  curcnmstanees,  nnt  is  anotber  in 
•lanoeof  oath  against  oath. 
•  Gentlemen,  the  next  witness  I  shall  take  no* 
tice  of,  is  Rolph :  (I  don't  speak  regnterly  to 
Ibem,  intending  only  to  take  up  the  most  mate- 
nal)  he  certainly  deuvered  his  testimony  in  a 
▼ery  clear  manner ;  he  gave  an  account  of  his 
coming  to  and  living  in  the  family,  and  of  his 
eonlinusnce  in  it,  and  manner  of  leavug  it ; 
and  there  is  one  circumstance  that  gives  credit 
Id  Rolph,  as  he  is  the  only  one  that  can  be  said 
to  leeeive  credit  foom  the  witnesses  on  the  other 
nide.  The  plaintiff 's  witness,  John  Scott,  has 
iMd,  that  Rolph  was  butler  befoie,  and  oonti- 
Bued  after  my  lady's  delivery ;  which  agrees 
with  Rolph's  evidence,  but  raries  from  alTwho 
have  spoke  ^to  the  birth ;  who  say,  that  Rolph 
was  gone ;  that  Magher  lived  there  at  the  time 
of  Doyle's  and  Mnrphy^s  beingthere.  Dennis 
Bednond  does  say,  there  was  such  a  servant 
as  Bolph,  hot  that  be  was  gone  before  the  deli- 
wy.  Bat  then  you  will  consider  what  figare 
this  Rolph  made  on  his  aess-examhia&ii ; 
■uoh  an  abaelute  uncertainty  as  to  every  thing 
bot  what  he  was  brought  to  disdoasi  and  his 
veadhicsstogiveeTideoce  on  one  side  of  the 
%Mstfani,  necc«arBy  indnce  suspicioii;  nd 
yon  will  consider  his  attempt  to  tbrow  a  ivflec- 
jMnoathenlamtilF,  as  if  those  ooncemed  lor 
hMnwaaid  have  tampered  with  Rolph :  but  the 
MvyMniaaaa  iBtprobaki%  in  it,  that  a  man 
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Gentlemen,  my  brother 
tions  one  thing,  which  1  wm  mistaken  ia,if  hs 
is  right;  he  says,  that  when  Mr.  M^Berehsr 
made  the  oiec  of  a  lieotenaney  tn  Bn%h,  hii 
own  company  wefe  onlynresMit;  I  d*  appe- 
bend  there  waa  not  only  the  ceai|HUiy  of 
M*Kereher,  but  the  conspany  thai  a 
Rolph.  Gentleasen,  if!  nsialafce  the 
on  either  side,  impute  it  to  nay  i 
have  no  Intention  to  misn 
be  extremely  glad  if  any  body 
right;  when  yoa  come  to  lo 
notes,  you  will  see  how  this  ftct  I 
there  is  one  thing  I  would  ubsuie  nstotbe 
testinsony  of  Rolph,  and  that  k,  Ibaft  Mra.  Gif- 
ftnt  and  he  differ:  Ralph  haa  paid,  th^  tbs 
new  road  leading  from  tlie  honaa  of  DanmaiBi 
to  the  oabbin,  was  made  for  the  benefit  of  goiag 
to  Mrs.  Gifiard's  awl  oaloDel  Paiiiari'%  a^ 
that  Mrs.  Gifiard  always  went  that  way:  Mn. 
Giflardsays,  thai  she  never  Went  that  way,  bm 
always  by  the  biklge^  TboK  am  a^htr 
cnmstances;  hot  however,  "^ —  — ^ 
stand  in  such  direct  oppoaitifi 

Anthony  I)yer,  gentlemen,  is  \ 
rial  evidence  for  the  defendant.  Bot  yen  will 
consider  how  fiir  hie  credit  is  aHeotad  by  what 
I  am  g<iing  to  mention.  The  witBcaBsa  ea 
both  sides  have  aaid,  that  aiWr  the  separatiaB  ef 
lord  and  lady  Ahham,  the  ehiM,  he  it  legiti- 
mate or  illegitimate,  came  mlo  the  bense  «f 
Dunmaine.  William  Rimes  fixes  it  ta 
weeks  alter,  and  another  to  a  BBomb;  bm 
man  says,  that  he  waa  there  at  the  i 
and  three  quarlera  of  a  year  after  s 
there  was  no  chiM  in  the  koose 
time.1  Aa  to  the  positive  evidenoa  en  t 
part  of  the  phuBtiff,  Doyle  and  Mnrpky,  ths 
observations  on  them  aa  to  their  canung  kne 
the  service,  hare  been  made,  and  are  ex- 
tremely strong.  Murphy  did  say,  thnt  Deyls 
came  there  first;  she  afterwatda  fhaag 
cd,  and  said,  she  came  them  bafinn  Doyle: 
yen  will  consider  also  the  manner  in  wtk 
they  give  their  evidence*  And  in  legpsrd  le 
Mr.  Pyliser,  Mrsi  Landwrt,  awl  tboan  pcepU 
that  spoke  to  the  pregnancy  en  the  peit  ef  ths 
defimdant,  they  haYo  gone  so  &r,  that  if  yw 
believe  them,  there  ooold  not  havn  beenamis* 
carriage,  lliere  is  one  thing  I  finsst  to  i 
tion,  to  alrenflthen  the  erklenoe  er  Mrs^  < 


.Cele, 


*  It 
never  took  notaa  of  the  < 
trials  before  him.  From  Tmymanjriertaaf  this 
work  it  appears  that  fonnsifyjnd^c'''*^ 
minnte  down  the  evidence.  Among  i 
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nd  wnlceii  that  of  Mn.  Hesth,  which  is,  that 
lisaibert  taid,  that  Suttoo  the  sumon  was 
ent  for  to  Rots,  and  stayed  at  Daomaine 
i  fortnight:  now  when  yoa  come  to  compare 
he  timet  of  his  being  sent  for,  and  the  mis- 
iarriagef  you  will  conrido*,  whether  it  does  not 
rily  pretty  near  with  the  time  when  Mn.  Cole 
^vet  an  aeconnt  of  the  miacarriage ;  and  yet 
(f  rs.  Heath  says,  he  never  did  attend  my  lady. 
There  ia  one  general  obsenration  to  be  made 
n  aH  the  evidence  $  and,  that  ia,  that  there  is 
^  forwardneas,  an  indtnation  to  go  on  to  serve 
beir  party,  on  both  sides,  and  that  they 
rant  that  candidness  which  gives  a  credit  to 
ritnesses ;  I  say  not  this  on  eitlier  side,  hot 
rou  will  consider  whether  it  is  not  an  observa- 
ion  that  mns  throogh  the  whole.  I  shall  not 
rouble  you  with  respect  to  the  surgeon.  The 
bjection  to  him  arises  froos  the  improbability 
f  his  own  testimony.  As  to  Christoj^er 
irown,  who  was  one  of  the  f^vants  attending 
t  dinner  at  the  christening,  supposing  what  he 
ays  could  be  credited,  yon  will  consider  how 
bat  man  waa  nsiatalBen  in  the  description  of  the 
lOttse.  And  you  will  permit  me  to  observe, 
bat  there  is  a  great  difihrence  between  net  re- 
oUecting  dfcumstanees,  and  a  witoess  swear- 
Bg  to  thooe  that  are  false ;  the  not  recollecting 
nay  consist  with  integrity,  the  swearing  to  a 
sishood  never  can,  nor  can  yon  give  any  cre- 
lit  to  such  m  witness ;  because  you  cannot  say 
bat  he  ts  wrong  aa  to  this,  and  right  as  to  that 
art  of  his  evidence.  With  rcsfard  to  the  se- 
eral  witnesses  who  say  the  child,  ffom  first  to 
ist,  was  not  only  reputed,  but  called  a  bastard, 
nd  Joan  Landy^s  child ;  and  that  the  boy  knew 
t,  and  sent  his  doty  to  her  as  bis  mother ;  you 
rill  consider  how  consistent  that  is  with  what 
Villiam  Elmes  and  others  have  said,  who  would 
ave  it  understood  that  my  lord  would  not  for 
00/.  that  the  child  should  know  his  mother;  and 
iiat  my  lord  ordered  them  to  set  the  dogs  upon 
er  if  she  came  near  the  house ;  aad  yet  those 
rho  apeak  of  lum  at  Kinnea  and  Canrickdnff 
ay,  that  my  lord  has  often  cursed  him,  for 
aving  too  much  of  his  another's  blood  in  him. 
low  these  different  accounta  can  be  reconciled, 
ou  moat  consider.  There  is  one  witoess  more 
D  this  head  that  I  must  take  notice  of,  and 
bat  is  Elisabeth  M«MuUen;  and  she  would 
ave  it  understood,  that  out  ot*  the  month  of  the 
my  himself,  at  the  funeral  of  bis  father,  upon 
eing  asked  by  her,  who  was  his  mother,  he 
aid  Joan  Landv.  Gentlemen,  jou  will  com- 
are  this  with  the  testimony  of  Mr.  Bushe  and 
f  r.  Tighe ;  the  hoy,  when  he  lived  with  Mr. 
lusbe,  persisted  that  he  was  my  lord's  own 
on,  and  the  same  at  Bfr.  Tighe's :  now,  if  the 
•oy  had  ooce  received  the  notion  of  his  being 
he  kwful  son  of  lord  Altham,  you  will  observe 
he  improbabiliqr  there  is  of  bis  saying  to  her, 
;  strangeri  I  am  the  son  of  Joan  Landy.  I 
rill  carry  this  a  little  farther,  and  that  with 
vgard  to  the  letter,  sh«  saya,  was  wrote  by 
ler,  ^viog  an  account  of  lord  Altham's  death ; 
f  this  circumstance  be  false,  that  letter  must 
lava  been  ficlitioasi  und  of  later  datcw 


I  have  now  mentk>ned  the  evidence  on  botli 
aides ;  and  from  what  I  have  observed  to  youk 
it  does  appear  that  here  is  such  a  clashing  of 
witoesses,  such  contrary  evidence,  that  though 
some  circumstances  might  be  reconciled,  yet 
others  wtll  remain  irreconcilable ;  and  there* 
fore  I  must,  and  I  think,  you  gentlemen  will 
be  obliged  to  consider  the  circumstanoeo  thai 
will  throw  a  probability  or  improbability  upon 
the  testimony  you  have  'heaitl.  The  strong 
circumstances  which  induce  probability  in  fi^ 
vour  of  the  nhdnttff  are  those  I  have  mentiotted| 
of  spuitiDg  him  away,  and  aiWrwards  attemnU 
ipg,  by  an  unjnst  pn>secution  to  take  away  nia 
lile ;  to  which  1  have  before  spoke  at  large,  and 
need  not  repeat  On  the  part  of  the  defendants 
the  drcttmstancea  are  of  a  different  kmd ;  and 
those  are  such  aa  relate  to  thisfamily,  from  the 
beginnmg  of  the  transaction  to  the  end,  and 
arise  Arom  the  quality  and  circumstancca  of  tha 
persons,  which,  as  has  been  orged,  most  have 
rendered  a  fact  of  this  kind  too  notorious  ever 
to  have  been  doubled,  espeoially  in  this  king* 
dom:  thatit  must  have  been  known  to  the  ru* 
btions  of  this  family  in  En^and,  whose  estate 
and  honours  were  tobeemoycdby  thatson| 
that  my  lord  Altham  himself  ought  to  hav« 
made  it  public ;  and  that  it  was  the  interest  of 
lady  Altham  thatthednkeof  Buckingham,  her 
father,  sliould  know  that  she  vraa  with  child. 
Again,  too  will  consider  the  improbability 
arising  mm  the  place  where  ho  waa  bom ;  ai 
Dunmaine,  in  a  remote  part  of  the  countiy,  at*  . 
tended  by  a  clMintry  midwife  and  the  surgeoo 
you  have  seen.  Ladies,  say  they,  of  her  rank 
would  not  submit  to  it,  and  are  usually  pUiced, 
on  such  occasiona,  where  they  can  havetha 
best  assistance ;  and  the  consequence  of  a 
chiM  to  this  family  particularly  required  it  la 
the  next  place.  Ton  will  consider,  whether 
there  be  not  a  farther  improbability  ariamg  frosa 
the  nurse ;  that  a  poor  body  should  be  employ* 
ed  is  no  wonder,  but  that  an  infttoous  poor 
body,  rendered  inftmooa,  aa  waa  supposed,  by 
roy  lord,  and  in  that  very  place,  should  ha 
taken  by  my  lady  to  nurse  her  legitimate  child^ 
la  acaroe  tola  accounted  for.  There  is  notbhif 
said  to  reconcile  this,  but  the  testimony  given 
byLaffim;  and  abe  tells  you,  that  this  waa  a 
aeoret  not  diadosed  to  my  uidy ,  till  after  tho  ao* 
paration :  indeed,  if  you  believe  this,  the  im* 
probability  wilF  decreaae ;  but  you  will  find  it 
difficult  to  suppose  roy  hidy  the  only  person  ia 
the  family  to  whom  thia  was  a  secret.  The 
place  where  the  child  was  norwd  has  been  also 
mged ;  but  the  difficulty  is  not  that  a  noble* 
man's  child  was  nursed  at  a  poor  man's  honscv 
but.  whether  that  house  was  fit  to  receive  a 
child  intended  to  be  preserved  ;  and  tberefora 
the  probability  or  improbability  in  this  instancy 
will  depend  upon  the  credit  yon  shall  giro  to 
the  difiersnt  accounta  of  the  cabbin  where  thia 
nurse  lived.  It  has  been  further  said,  that  Iha 
sponsors  at  the  christening  of  this  child,  ought 
to  have  been  of  high  rank,  and  from  amouff  tha 
rdations  of  this  noble  family.  Again  this  child, 
after  the  sepaiatiooy  was  removed  froio  placeto 
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place,  and  we  ha?e  not  beard  that  lady  Ailbatn, 


either  by  herself  or  friends,  took  any  care  or 
notice  of  him,  except  the  sinfrle  instance  at 
Boss«  Was  it  not  lady  AUbam's  interest  to 
have  acquainted  the  duke  of  Buckingham  that 
she  had  H  son  by  her  lord  ;  that  he  had  sent 
him  away,  and  put  this  child  intojthe  care  of 
his  whore  ?  And  was  it  not  probable  if  this  no- 
tice had  been  given,  that  care  would  have  been 
taken  of  this  child  by  some  of  the  family  ?  The 
little  care  taken  of  his  education  by  my  lord, 
has  also  been  urged,  in  answer  to  which  you 
save  been  reminded  of  the  character  and  cir- 
cumstances of  lord  Altham.  Again,  my  lord^s 
parting  with  this  child,  or  rather  ex|>osiog  bim, 
jn  the  manner  you  have  heard,  cannot,  as  it  is 
said,  be  accounted  for,  supposing  him  to  be  the 
real  son  of  lord  Altham:  but  this  is  also  at- 
tempted to  be  answered,  by  the  influence  of 
Miss  Gregory,  and  her  representing  him  as  a 
bastard,  in  respect  to  my  lord,  though  bom  in 
wedlock :  but,  say  the  counsel  for  |he  de- 
fendant, 8up|iosing  the  plaintiff  to  he,  what 
they  have  en4leavoured  to  prove,  a  bastard,  the 
whole  may  be  reconciM.  But  if  the  inhu- 
manity of  exposing  this  child  raises  the  ob> 
jection,  you,  gentlemen,  will  consider,  whether 
a  person  capable  of  treating  his  own  bastard  in 
that  manner,  may  not  he  supposed  capable  of 
being  woiked  up,  by  a  bad  woman,  to  turn  his 
legitimate  child  out  of  doors.  The  inhumanity 
seems  equal  in  both  cases,  as  both  are  entitled 
to  the  care  and  protection  of  the  father.  1  bad 
almost  given  the  preference  to  the  natural  cbiki, 
as  the  legitimate  does  not  stand  in  equal  want 
of  it ;  the  mother,  the  family  may  take  care  of 
him,  but  the  other  is  a  cast-off.  But,  gentle- 
men, though  this  oltjection  may  be  removed, 
irith  respect  to  the  father,  it  makes  the  objec* 
tion  very  strong  when  applied  to  the  mother ; 
the  sufferings  of  the  child  in  this  manner,  were 
what  one  would  expect  should  have  excited  and 
called  for  the  mother's  peculiar  care :  that  she 
was  not  ignorant  of  it,  you  will  gather  friHu 
the  testimony  of  Catherine  0*Neile ;  and  you 
will  consider  the  manner  in  which  tbe  mother 
b  supposed  to  treat  that  child  :  *^  I  should  be 
glad  to  see  my  son,  but  I  know  it  would  cost 
the  servant,  that  brought  him  his  bread."  It 
jDust  be  a  weak  affection  that  could,  for  that 
reason,  be  prevailed  on  not  to  see  the  child. 
This  lady  lived  two  years  aller  the  death  of  her 
husband,  and  we  do  not  And  any  evidence  of 
iier  care  for  this  son ;  which  has  been  urged 
also  to  shew,  that  he  was  not  her  son.  Again, 
it  was  her  interest  to  take  notice  of  this  child ; 
it  has  been  mentioned,  and  not  denied,  that 
there  was  an  estate  of  1,300/.  a  year  that  went 
•way  on  the  death  of  lord  Altham,  and  would 
have  gone  to  this  son,  if  legitimate.  It  was  in- 
aisled  upon,  that  lady  Altham  might  have  ap- 
plied ibr  the  gnardianship  of  her  son,  and  have 
bad  a  good  allowance  made  by  the. lord  chan- 
cellor, for  the  discharge  of  that  trust,  which  she 
wanted.  I  roust  also  observe  tbe  additional 
weight  they  gave,  to  this  objection*  from  the 
ttstimony  that  Welsh  gave,  of  her  declaring 


that  her  heart  would  break,  were  it  not  tbst  f^ 
had  a  promising  young  son,  who  wouM  be  a 
support  to  her  in  her  old  age.  AldemsBQ  Kinf, 
at  whose  house  she  resided  14  months,  a  nsii 
of  integrity  and  trutli,  whose  credit  cannot  be 
controverted,  says,  he  never  bes^  her  mnitiai 
her  having  a  son,  though  tbe  iDtiasecy  oCdia* 
ing  at  one  table  for  that  time,  vofatX  oroUyy 
have  afforded  frequent  opportunities  of  doings^ 
And  whether  a  wonoan,  under  tbe  efllictteaof 
a  separation,  and  her  unhappy  orcoaaataaon, 
could  have  concealed  suclr^  m  fact,  is  voithj 
your  attention. 

There  was  another  matter  orged,  at  an  im- 
probability, from  the  testinMiny  of  colaod 
Wall.  I  shall  state  to  yon  how  that  fact  stsadi. 
Colonel  Wall  said,  be  had  taken  an  opiaioB  i* 
lord  AUbam,  as  to  the  power  he  had  over  the 
Anglesea  estate :  that,  according'  to  that  opi- 
nion, lord  Altlwm  was  tenant  in  tail,  and  roifbt 
have  barred  his  issue,  and  by  that  means,  hare 
had  it  in  his  power  to  raise  ro<»re  bv  tbe  saleof 
his  reversionary  interest,  aappoaang  he  vat 
only  tenant  for  life,  expectant  oo  tbe  death  of 
the  then  earl.  But  the  same  witness  aha  said, 
that  be  would  not,  upon  the  credit  of  this  opi- 
nion, carry  the  title  to  market,  and  that,  not- 
withstanding this  opinion,  he  waa  very  angiy 
witb  hia  brother,  the  now  delendant,  for  re» 
fusing  to  join  with  him  in  9«\\^a^;  their  rever- 
sions. So  that  4ord  Altham 'a  rereraiooaiy  ts- 
terest,  being  certain,  and  his  other  depeadi^ 
on  an  andectded  qnestion  in  law  ;  yon  vdl 
oonsider,  whether,  upon  th^ae  Tiews,  he  was 
more  likely  to  hare  made  pWblic»  or  concealed 
liis  having  a  son. 

Having  now  gone  through  with  what  f  pro- 
posed to  say  upon  the  evidoioc,  1  shall  oaly  in 
general  take  notice,  that  it  will  be  pmper  lor 
you,  gentlemen,  while  you  are  considering  tbs 
case,  to  take  with  yon  the  charactcfs  of  ihs 
persons  actors  in  it ;  and  thence  to  jodge  vbst 
was,  or  waa  not  to  be  expected  fraa  them. 
Again,  if  there  are,  as  I  snppoae  there  will  be, 
some  of  tbe  plamulTs  witnesses  to  whom  yon  will 
not  give  ci^it,  you  will  consider,  whether  ike 
plaintiff  in  justice  ought  to  be  affected  thereby : 
you  will  consider  him  as  reiluced,  by  tbe  de- 
tiendant,  to  the  necessity  of  making  Use  of  sock 
evidence  as  offered  ;  and  in  siwh  case,  bad 
wilpesses  may  have  obtruded  themselves,  er 
art  may  have  been  used  to  pnt  them  in  bii 
way  ;  so  that  unless  it  api^eared  that  tbeptaia- 
tiff  made  use  of  them,  knowing  them  to  be  bad, 
they  ought  not  to  be  placed  to  bis  accaoaL 
You  will  also  consider,. that  though  yon  have 
only  tbe  defendant  before  you,  yet  the  remain- 
der-men, who  do  iH>t  derive  under  tbe  defendant, 
are  to  be  afiected  by  your  verdict,  and  ought 
not  to  be  postponed,  unless  ^oo  are  satisfied 
that  the  plaintiff  is  the  legiumate  aon  of  loid 
Altham :  therefore  you  most  oonsider,  (taking 
the  proofs,  the  probabilitv  and  tbe  f^i^vnl 
things  together)  wliether  the  plaintiff  be  the 
lawful  son  or  not?  If  he  be,  you  mMSt  find  f« 
the  plaintiff ;  if  not,  lor  the  defieadaot. 

GantleiQeu,  I  i'orgoc  to  mention  the  cfidenot 
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of  my  lord  Moant*  Alexander,  and  of  Mr.  Med* 
iicott,  concerning  lord  Althaip's  declarations, 
wku  to  his  having  a  son.  Lord  Mount- Alexan- 
der told  vou  of  an  expression  of  lord  Altham's 
^o  one  Mr.  Crow,  an  expression  not  very  easy 
%Q  be  understood  :  "  My  wife  has  fi^ot  a  son, 
M'bich  will  make  that  rake  my  brother's  nose 
swell."  Which  has  been  applied  to  the  son  now 
in  question :  you  will  consider,  whether  it  con- 
dudes  neceiisarily  to  that,  or  whether  lord  Al- 
t.ham  might  not  nave,  in  his  imagination,  some 
other  child  besot  on  the  body  of  my  lady. 
There  was  an  mtimatien  of  a  son  by  one  Se- 
^ave,  who'  might  be  then  living ;  how  far  this 
rumour  was  in  my  lord^s  mind,  is  hard  to  say ; 
Imt  if  this  was  not  in  hit  thoughts,  the  expres- 
sion is  extraordinary :  "  My  wife  has  got  a 
6on.'*  This  might  be  said  of  such  a  son  ;  but 
^ou  will  consider  whether  it  was  a  manner  of 
e3(pressiou  for  a  son  of  his  own,  born  in  his 
own  house.  As  to  Mr.  Medlicott,  the  words 
sworn  to  him  were,  that  my  lord  should  say, 
**  I  have  no  child,  nor  know  not  that  I  ever 
shall,  I  do  not  care  if  the  devil  had  the  estate." 
If  my  lord  looked  upon  the  son  by  his  lady  to 
li^ve  been  begot  by  another  man,  consider,  if 
the  words  import  more  than  this :  J  have  ■'no 
son,  no  son  that  I  suppose  to  be  my  own,  I  do 
not  care  if  the  devil  bad  the  estate. 

But  taking  each  set  of  words  as  contended 
for  by  each  side,  all  that  can  be  said  is,  that  my 
lord  has  at  different  times  varied  his  manner  of 
speaking  on  this  subject ;  whether  you  can  find 
out  the  motives  inducing  him  so  to  do,  or  can 
firaw  any  conclusion  therefrom,  must  be  lefl  to 
^our  consideration.  I  shall  thin]^  myself  happy, 
if  an^  thing  collected  by  me  can  assist  you  iq 
the  discovery  of  truth. 

Mr.  Baron  Mounteney,  Gentlemen  of  the 
jury,  my  lord  chief  baron  hath  summed  up  this 
evidence  in  so  full,  90  judicious,  and  so  masterly 
a  manner,  that  it  would  be  a  very  iip proper 
task  for  me  to  attempt  to  go  again  with  you 
over  the  evidence  at  large. 

I  shall  therefore  confine  myself  to  some  of 
the  more  capital  parts  of  the  case:  and  (al- 
though I  am  extremely  sensible  in  how  inac- 
curate and  disjointed  a  manner  I  shall  lav  my 
thoughts  before  you,  yet)  with  the  hope  of 
striking  out  even  the  smallest  spark  of  light, 
which  mieiv  help  to  guide  you  through  this  dark 
affair,  I  isball  endeavour  to  recollect  a  few  re< 
inarks  on  those  parts  of  the  evidence  which 
strike  my  understanding  u|  the  ipost  forcible 
manner. 

And,  gentlemen,  I  shall  take  up  the  case 
where  the  evidence  for  the  plaintiff,  and  the 
observations  of  the  defendant's  counsel,  closed  ; 
1  mean  the  kidnapping  of  the  lessor  of  the  plain- 
tiff, and  tb^  prosecutioq  for  qnurder  carried  on 
against  him  by  the  defendant. 

The  latter  of  these  two  facts  f  shall  consider 
4rst :  it  is  prpved  by  John  Giffard,  the  attor- 
ney employed  to  carry  it  on  |  and  in  the  course 
of  his  evidence,  gentlemen,  several  things  oc- 
ptir,  which  though  not  r«Utiv«  \o  that  prosei^u- 


tion,  are  yet  extremely  material  for  your  con« 
sideratioQ. 

In  the  first  place,  gentlemen,  he  relates  to 
you  a  conversation  between  the  defendant  and 
himself  so  long  ago  as  the  month  of  March  1741«' 
and  the  occasion  U|)ou  which  that  convei^ation' 
happened.  He  tells  you,  that  at  that  time,  it- 
was  the  common  topic  of  discfiurse,  that  Mr. 
Aunesley  was  returned  from  the  West- Indies 
to  assert  his  right ;  and  that  the  defendant  my 
lord  Anglesea  was  at  that  time  embarrassed 
with  a  variety  of  law  suits ;  that  my  lord  ex- 
pressed great  uneasiness  upon  both  accounts, 
and  thereupon  told  him«  that  **  he  should  be' 
very  glad  to  send  to  Mr.  Annesley  ;  and  if  he 
would  allaW  him  2  or  3,000/.  a-year,  he  would 
surrender  np  to  him  his  titles  and  estates,  and 
gd  live  in  France ;  for  he  should  be  much 
happier  than  to  be  so  tormented,  and  had  ra- 
ther his  brother's  -non  should  have  it  than  any 
body  else ;  for  if  Jemmy  had  the  estate,  he 
should  live  easy  in  France,  for  it  was  his  right, 
and  he  would  syrrenderitto  him ;'  that  he  di^ 
not  value  the  title,  he  would  go  live  in  France  ; 
and  that  he  might  live  the  easier  there,  would 
send  for  a  French  maifter  to  converse  with  him 
in  that  languasfe." 

The  counsel  for  the  defendant,  gentlemen/ 
with  great  art  and  ingenuity  endeavour  to 
avoid  the  force  of  this  evidence :  and  in  the 
first  place,  they  represent  this  declaration  of 
my  lord  with  regard  to  a  compromise  and  his 
goin^  to  France,  as  an  hasty,  passionate  ex- 
pression, flowing  from^his  uneasiness  of  mind, 
on  account  of  the  ill  situation  of  his  affairs,  and 
his  resentment  against  the  Annesley  s. 

But,  gentlemen,  unon  Gifiard*s  evidence, 
this  could  not  possibly  W  the  case ;  for  he  tells 
you,  it  was  my  lord's  resolution,  that  he  con- 
tinued in  that  resolution  from  the  time  of  the 
first  conversation,  which  was  before  the  10th  of 
March  1741,  to  May  )74!^,  that  in  pursuance 
of  that  resolution,  he  actually  did  (as  he  had 
declared  he  would)  send  for  a  person,  one  Ste- 
phen Hayes,  and  had  him  in  the  house,  to 
converse  with  him  in  French ;  and  that  he,  the 
witness,  was  present  forty  times.     . 

The  next  thing,  gentlemen,  suggested  by 
the  defendant's  counsel  was,  that  my  lord  An- 
glesea (in  his  |hen  uneasy  situation,  and  so 
angry  with  the  Annesley s  as  Giffard  said  he 
was)  might  possibly  be  induced  to  wish  for 
such  an  accomaH>dation  as  was  nientioned  with 
the  lessor  of  the  plaintiff,  not  through  a  con- 
sciousness  of  his  being  the  legitimate  son  of 
the  late  lord  Altham,  but  with  a  vieiv  of  gra^ 
tifying  his  resentment  by  disappointing  the  An- 
nesleys,  and  at  the  same  time  of  promoting 
his  own  interest  by  securing  to  himself  a  larger 
share  of  the  estate  thi^n  would  Mtbcrwise  Re- 
main to  him. 

But,  genttemeq,  when  yon  consider  the  fol-' 
towing  part  of  Giffard's  evidence,  you  wilf 
find,  that  neither  can  this  interpretation  hold  ^ 
because,  if  this  had  been  the  scheme,  my  lord 
must  certainly  have  persevef«d  in  it.  Wberefis, 
upon  t\ji9  aohappy  ^ccideflt  of  |Ar.  ^nn^le^'i 


tjon  ^Iifi;ai|i8t  Mr.  Anoesley  tor  that  fact,  and  if 
po«ible,to  get  him  jianged. 
^.Consider  now,^  gjeotl^nieiiy  the  evidence  cou- 
eming  that  prosecutiou;  and  the  circom- 
nappes  attendiog  it 

.  Ti^ie.  first  of  May  is  the  day  on  which  the 
marder  is  in  the  indictment  laid  to  be  com- 
ibitted.  On  the  second,  lord  Anglesea  retains 
Qifiard  to  go  down  to  Staines  to  collect  evi- 
dfnoGii  and  to  carry  on  the  prpsis^ution.  On  the 
ipiirth,  the  coroner's  inquest  0nda  it  wilful 
ijyurd^r.  Before  Giffard  returns  from  S,tain^ 
lOy  l<Nrd  goes  down  to  ^bfinslow  to  meet  him, 
in  order  to  learn  bow  things  wfnt  on ;  aiid  de- 
Cfareii.to  him  that  ^e  did  pot  care  if  it  cost  him 
lO^ObOl  if  he  could  get  s^tf  Annesley  hanged. 
,  Qup  ^fimo  ^  thesfB  tilings  said  and  ^one 
by  the  defendant  ?  Upon  n^at  grqunds  was  it 
t^the  noblieiprd  toils,  officiously  interj^osed 
^j^p  this  occasion,?  That  he  shewed,  so  much 
impatience  to  learn  bow  things  went  on  ?  That 
be ., actually  .emnded  such  large  sums  of 
moitey  as  Gi^acd  expressly  tells  you  he  did  (1 
tpink  1^0  less  than  800/.)  and  declared  himself 
Kfidyto  expend  much  larger,  in  carrying  on 
tpif  nrosecution  ?  Wasi|  for  the  saVe  of  jus- 
iice^r  If  so,  wh^  all  tnose  precautions,  that 
obntriytp^ce,  whicb  yuu  were  told  of,  that  my 
lord  ought  not)  appear  tb  be  concerned  in  it  ? 
If  not  for  the  sake  of  justice,  then,  gentlemen, 
3^011  are  to  consider  upon  what  other  principle 
and  motives  tbit^extraordinary  conduct  can  be 
•cqoppted  for.  And  this  will  be  tlie  less  diffi- 
cult for  you  to  dOt  when  you  shall  compare 
ihf9e  facts  and  circurostances  with  the  reason 
^ivevL  l>y  my, lord  for  that  remarkable  declara- 
tion of  his^  as  to  the  10.,000/.  which  GifTard 
swears  positively  my  lord  mentioned  to  him, 
Tiz.  Ue  did  pot  care  if  it  cost  him  10,000/.  if 
be  cqald  get  him  hanged ;  *'  for  then  he  should 
be  edsy  in  bis  titles  and  estates.** 
,  There  is  another  part  of  Giflrard*8  evidence, 
which,  as  it  strikes  m^  strongly,  I  shall  men- 
t^n.  for  your  consfd^ration ;.  and  that  is,  that 
ipy  lord  told  him  (fiAv  times,  I  think  be  said, 
between  the  7th  of  pecember  174L,  and  the 
^4tb  of  July  1749,  .which  was.  the  day  of  the 
trial)  that  this  nretender,  as  hq  called  him, 
was  transported  lor  stealing  a  silver  spoon. 
.  You  will  consider,  genUemeOy  vvliat  weight 
dijs  circumstance  may  hate  when  coupled 
with  the  complaints  made  against  him  by  Miss 
Gregory  of  thieving,  with  what  the  vviloesses, 
who  prove  the  several  atten^pts  upon  the  bay, 
and  at  last  the  actual  transportation  of  him, 
liave.told.you  of  my  lord's  repeatedly  oalUpg 
Ifim  a  thieving  son  of  a  wnore ;  and  with  the 
narticalar  cbar|re  which  opeof  them  swears  my 
tprd  made  against  him  of  having  stolen  from 
mm  a  silver  apoon. 

*  ^  ^.V»-  *"^«a'o»»reil  to  state  to  you,  gentle- 
KtD|  the  main  Sttl|«tano(i  of  Giffiirirs  evidence : 
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in  order  tpavdiilUte  ibrc^o{'tt,ti|^  <so«>nM  for 

the  defend^t  have  ttr4o^y  iosiiled  apoa  twa 

oijectiopt  to, ilia  m9U 

The  fir^is,  that  iti^erHUp^ing,  aa,he 


killing  •  mail,  this  supposed  scheme  is  abap- 
.dmd,  and  another  (much  more  bene^QJal,  as 
0|0krd  told  you,  for  the  defendant,  and  abso- 
lHtelj[  destructive  of  the  other)  is  immediately 
QDibrBced  ;  which  was,  tp  carry  on  a  prosecn- 


hisdid,  thaf  n^ylord  Augleseaby  bisdecbfm- 
tion  as  to  the  10.000/,  meant,  that  be  inteBU 
to  destroy  Mr.  innesley  if  he  coald,  and  tbat 
he  would  expend  that  sum  in  means  to ^  have 
him  hanged,  he  did  not  decline  betny  faiiber 
eng«^;ed,  but  still  isoniinued  to  carry  on  the 
prosecution. 

And  indeed,  gentlemen,  it  does  to  me  carry 
with  it  an  imputation  upon  GiiSard,  tbat  lie  m 
not  immediately  fling  up  any  coocem  in  tbis, 
or  any  other  business  o(  my  lord*s,.  and  poblisb 
this  declaration  to  all  poankind.  But,  gentle- 
men, yop  will  consider,  on  the  other  hand, 
what  GiflTard  hatti  said  in  excuse  of  himself. 
He  tells  yotf,  ^<  If  there  was  any  dirtv  wofi, 
he  had  no  hand  in  it.**  be  diatinguishelh  be- 
tween, a.  bad  purpose  and  the  carry iojg  on  a 
legal  prosecution ;  and  he  tells  voa^  *\ that  the 
ooroner*s  inquest  having  found  the  faotirilfnl 
murder,  he  thought  that  a  iufficieot  loaodatioa 
for  him  to  proceed.** 

The  other  objection  to  hia  credit  la^  that 
being  an  attorney  retained  by  ^lord^Hcsea  to 
carry  on  this  prosecption  (^  #ny  auit  be^ecn 
Mr.  Annesley  and  my  lord,,  be  svviEars  post- 
tively  be  nevei:  was«  nor  e?er  expected  to  be 
retained),, he  comes  b^e  voluntarily  to  disclose 
the  secrets  of  his  client,  . 


vvill  observe,  that  the.  original  discpvefV  9ffiDy 
lord's  being  conc^ned  in  it.  was  ob|  ;rolB|Dtan)y 
made  by  the  witness ;  for  be  tells  you,  .that  be 
found  himself  under  the  necessity  ^^faojDg  my 
lord  for  a  large  sum  of  money,  ivhieh  reoiaioed 
due  to.  him  u^o  his  bill  of  costs;  andibat, 
upon  liis  so  doing,  npy  lord  filed  abitl  against 
him  in  t^e  Court  of  Exchequer  in  Enj^faod,  in 
his  answer  and  schedule  to  wbicb  be  was 
obliged  to  set  fortb  the  particular  ii^ms  of  bis 
bill  of  costs  ;  that  by  this  means  (as  be  sup- 
poseth)  Mr.  Jl^Iac  Kercher  got  knowIt»4s«  c4' 
it,  ano  thereupon  applied  to  him  to  give  his 
testimony  in  this  cause. 

As  .to  the  conversation  tietweep  my  lord  and 
him»  I  have  already  declared  my  sense  so  fully, 
when  the  point  was  debated,  wbeth^  evidence 
of  it  should  be.  admitted  or  pot,  Uiat  t  shall 
trouble  you  with  a  very  few  words  onty  upon 
it  now,  .  .      ■      . 

.  Gentlemen,  I  can  by  no  means  allow  it  to  be 
any  objection  to  tne  credit  of  the  wttnees,  that 
b.e  volpntaiiliy  disclq^eth  that  which  the  Cpyrt 
hath  unanimously  dete|inined  he,  vraa  com- 
pellable to  disclose.  Apd  \  mustny  tnia.,rar- 
ther,  that,  ip  my  apprehension,  Uipai^  ooutd 
not  have  justified^  iiipi^eif,  either  \f  iJo^  or 
man,  if  he  had  pot  disqtpaed  itj  |especl|il|y, 
as  it  yf^  a  declaration  wantonly  made  tp  bicA, 
not  under  tHe  seal  of  frieqdshipi^nqr  of  tbal 
coniidence  vvhich  ui  necessary  betweea  ^ent 
and  attorney.  ji  y.  ,*- 

^peotleipen,  yop  ^e  JjfaijW?,  ^i£^? 

H 


carefully  consider  wbal 


an^  Richard  Earl  ofAngksea. 


•We  to  this  and  e?ery  other  witncai  vr|io  hath 
»een  prodhced  iipoD  thift'occlisioi] ;  lind  '6od 
brbidy  tba|  any  part  of  die  etidence,  anY  ar- 
gument, bt*  iioy  ohservatiea,  ahoutd  hawe  moVe, 
»r  less  Weig^ht  wiih  yod  thao  It  will  bear. 

If  vou  Miere  the evideuce  of  G^4ftLyoi> 
rill  theii  consider,  thai  yoa  ba^e  an^MMR, 
tcknowledgment  of  right  in  the  lesior  of  Wt 
»faintlff  from  the '  mouth  of  the  defendaot ; 
hat,' iridepend<8Dtty  of  this,  you  have  declahi 


A.  D.  174S. 
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idnH  and  facft  wDidh  ati^ngfy  iinport  a  coo-  of  anv  prd^to  the  contrary : 

ciouaness  of  that'  right'.    Aod  lastly,    you  halted  preHamptioiia  j«rM  «f  id 

%ill  consider  what  strength  this  evidence  of  '' 
vinard  adds  (if  ady  strength  is  wanting)  to  the 


)vidence  of  the  kiduappiag'ia  17^, 

That  fkct,  ffebti(^en,  standsr  positively  and ' 
ally  proT^  by  a  tholtitode  of  ^tnesses,  nei- 
her  drscredited,  n^r,'  as  ft  was  pirohiiaed  by 
be  defendant's  counsel,  cobtrtidicteJ.' '  And, 
ndeed,  if  that  faci  Via  not  i^'crearly  proVed, 
he  evidence  of  Mr.  Sbelcrbss  Ashe  is,  in'^my 
ipprehensioD,  sufficient  to  silence  the  Jedft 
lo&bt  about  it.       ^ 

You  will  tken  ^consider,  gentlemen,  if  ypn 
Relieve  that  evidence,  ^betbe'r  there  does  not 
t'om  tliedce  arise  iik  most  violent  presumntidn 
•f  the  defendant's  knowledge  of  title  in  th'i6 
essor  of  the  plaintiiT. ' 

It  is  representeU'to  yon  bv  the  defence,  that 
t  was  notorious  to  every  Dody  conversant  in 
hat  noble  family,'  that  lady  Altham  Uever  had 
Tson  in  Ireland:  that  she  never  miscarried: 
bat  she  never  was  with  child.  jOu  the  otbi^ 
imod,thatit  was  eaually  notorious,  that  my 
oird  had  a  son  by  Joan  l>ndy ;  and  th^t  the 
essor  of  thie  plaintiff  was  that  son.  Now;  if 
his  was  the  case,  for  heaven's  sake,  gentle- 
aen,  what  apprehensions  cOttlcF  the  defendant 
lossibly  be  under  from  a  boy,  who,  if  lie  had 
et  up  any  claim  to  the  title  and  estate,  must 
nevitably  baVe  been  detected  u  a  most  noto- 
ious  impostor  f 

BuY  If,  on  the  other  hand,  this  boy  was  the 
^timate  son  of  lord  Attb&m  (and  Whether  fare 
vas  or  not,  must  certsiinTV-lie  in  the  know^ 
e^e  of  i(he  dcffendaot)  tlien,  gentlemed',  you 
rin  considel'  virbether  this  kidnapping  arid  ^is 
irosecution' win  dot  be  easily  and  natufalTy  ac- 
lounied  for  i  add  wbetlie^  afty  other  adequate 
ausethana  knov^lcsdge  of  his  being  so,  can, 
nth  aiiy  degree  of  mtrtMbility,  be  asligned  for 
bj^  extraordinary  itii  iniquuoui  behaviour  of 
hi  dHendadt. '  r  '    • 

But,  gentleipen,  the  counsel  for  the  defen- 
iant  hare  told  you, 'that  the'  miaterial  fiiet  in 
his  case'ii^  the  btrth  f  kbd  ublesis  thai  is  mcoii- 
estabTir  proved,  thai  the  p1ahitiffcadllotpo«te*e3y 
ivair  himself  of  an jrWesumjitiont  (an  ibge- 
lious  gentlemafa  chose*  gen^Alry  tocaU  Ytttelii 
luspiddns)' Wl]Ach  afis^  id  this  easel 
'  'GebtlediM,  I'diffdf^entlfely  fi^tn  tliem  upon 
bat  tiead.  ^  If  thai,  #fi{lih  'to  hi  sufe  is  \be 
bateriki  fact,  f^eire  I^V^cf^^you  iocdnt^- 
iabTy,  the* plaintiff  Would  ibeo  hate  no  bicdision 
Tor  presamptloufl.  PresdmiWorfs  ttieb  only 
lire,  or  cad  b^;  of  use^,  MeA iGfe  hci\n  ditmatv 


Gentlemen,  as  this  assertion  hath  been  so 
strongly  insisted  oii,  and  buth^  hdd  sonitach 
str^  laid  upon  it,  by  every  ohe  of  the  leamM 
counsel,  let  doe  df^n  you  a  little  to  make  m  few 
observations  apod  Ibevobjectof  presompiioiis/ 
Presumptions,  gentlemen,  hsnre  at  all  .tiibee» 
and  In  al!  laws  which  I  have  efer  b^ard  ^ 
odr  owd,  been  allowed  to  hav^ 
doubtfbl  cases.  Some  are  of 
ire,  thkt  th«  law  wiM  not  admit 


L  and  in  air  laws 
I  !|Mi^dY<ii'ly  id  01 
ightiibtin^ 


kud  thfese  «i« 


de  jure:  A/gMi 
there'afe  pr^mptSona  oitfMjts  likewise  filial 
the  writers  upon  this  sob}M^11  pKsonitoptMMi 
ofmad(sacb  as  aird  oollectfed  ooBsiriodalW  by 
mad'tf  understanding  froflik  giten'fhclROi^iclt» 
thMkiJ'b  ibey  fill  short  of-tfaat  streuglb  add 
conclusive  fol^  WhitA  '  fbe '  oth^  b«ve,  ari 
yet  td'  Mnd  In  %ht  plate  of  fiA  ^roof  till  lbs 
cootrart'ispfOf^.  '    '" 

<•  VAleMa  prnumptio  is  many  times  plena 
pro^tidt**  Are  the  express  WiDrds  Af'my  lord 
Cdke;'  and  the  case  which  tba^  great  bmok  of 
Ibe  law  puts  npdd  it,  is  tbii :  •*  A  man  isfOA 
through'  the  body  with  a  sword;  in  an  bome^ 

Whereof  he  instMtly  died A  man  is  teen  to 

come  but  of  that  house  with  d  bloody  vwbnd^ 
and  bo  6ther  man  was  at  thattime  kk  the  h%use.^* 
Upon  th'esedi]r6om8tances,geiltlemen,  a  vMenk 
presumption  arises,  and  sbaU  stand  for  full 
proof,  unless  the  contrary  tan  Be  profed,  tiiat 
that  man'was  the  muMlerer.  *  "' 

Now,  geiitlefAen,  you  will  observe,  that  in 
the  case  {lut  (and  many  others'  of  tf 'iifti^,  or 
even  idferior  kidd  may  be  j^dt,  in  which  "^reil 
numbers  of  the  king^S  subjects  ddily  sdAM 
capitally),  the  Jury  from  icircumstaooss  iiifei'la 
criminarfaci'commftted  by  the  pcrMd  aocUiM. 
A  fortiori*  it  Should  seeds  festocMiable,  ironf '^« 
criminal  fiict  proved*  to  infer  th^  circitfrnstkiloSl 
and  motives  leading  to  that'  fact.     *  .  <  /{ 

Mr.  Serjeant  Marshall  v«ry  properly  men* 
tioded  to  yon  the  cast  of  the  spolntiod  of  a'deed* 

lu  that  cast,  gentlemen,  it  is  an  tsiablfabed 
maxmi,  "  Ihat  all  thidgi  are  to  be  presumed  in 
disfavbur  of  the  spoHator.** '  Aad  you  will 
consider,  whetlier  a  pkrity  of  reason  will  not 
dperate  strongly  Id  'tht  present  ease.  MiF. 
fifeijeant'^reaioningod  this*  bead  wasentlM;f 
asreeable  to  what  I  remember  to  hav«  beav4 
laid  down  by  one  of  thegtealestmed  whoever 
aat  in  a  court  of  judicature,  vldr.  That  cireuaBi;- 
.stanc^  were,  in  many  cases,  of  gieater  fol«t^ 
and  more  to  be  depended  upon,  than  the  testis 
nidny  of  living  witnesses. 

Witnesses,  gentlemen,  mav  either  he  mia« 
taktn  themselves,  or  wick^/  intend  to'd^ 
tfi^'olhers.  God  kno^'^' W^  have  seed  bo 
mutb  &  tUis  io'th^  ^ri»eilt  cause  onboth  sidedt 
But  cih^vfmstanM,'  j^nfleAteu/anff  firesmap* 
tiofas,  batdHdly  fldd  tiMeiriflTiry  irisbg  w%^ 
a  giveti  fact,  canfaot  lie^  And  gebtlemtfl,  H 
hittstbe  left  to  y'odv  coosideratiod,  whtfttltr  in 
Ihia  citse  the  presdmptidns  Irising  fr^'  tho 
kidnappinlf,  amf  the  prosecutibn  for  murder, 
do  not  raatk  dtroogcr  Oum  a  4lioasliad  Wit* 

•w-        ■     ^'  


14S1]   •        17  GEORGE  II.     Trial  in  Ejectment  between  J.  Annedey^  esq.    [US2 


The  next  abtervation,  gentlemen,  which  na- 
tnrally  ariselb  from  the  kidnappinfir,  is,  that 
the  lessor  of  the  plaintiff  is  thereby  thrown  fif- 
teen years  back  in  his  evidence.  Jf  bis  case 
had  come  under  your  consideration,  or  tltat  of 
any  other  jury,  soon  after  the  death  of  the  late 
iond  Altham,  it  would  not  have  been  atten5M 
with  the  difficulties  it  now  is,  but  must  -^it^ 
received  a  very  easy  and  clear  deiermSnatiou. 
Mrs  Sbiells,  who  is  sworn  to  have  brought  him 
into  the  world, — ^the  clergyman,  m  ho  is  sworn 
to  have  christened  him— the  persons,  who  are 
sworn  to  have  been  sponsors  (with  many  other 
material  witnesses)  were  probably  all,  or  most 
of  them  then  living,  and  might  have  borne  ^heir 
testimony.  The  acconpt  which  you  now  have 
of  them  is,  that  they  are  ail  dead. 

In  the  next  place,  gentlemen,  you  aretooon*- 
sider  the  dangers  to  which  this  gentleman  lies 
open  in  asserting  his  supposed  right ;  on  the 
one  hand,  from  witnesses  officiously  obtruding 
themselves,  and  on  tbe  other,  from .  witnesses 
avho  may  have  been  industriously  obtruded 
Hpoii  him.  And  if  you  believe  that  these  diffi- 
culties have  been  occasioned  by  the  wicked  act 
of  the  defendant,  ^ou  are  then  to  consider  whe- 
ther a  muob  lidighter  evidence,  than  might 
otherwise  have  been  required,  will  not  satisfy 
you,  in  a  case  thas  circumstanced,  of  the  truth 
And  justice  of  his  claim. 

But,  gentlemen,  the  counsel  for  the  defen- 
dant ferther  tell  ^ou,  >*  that  although  you 
night  possibly  be  mduced  to  think  the  defen^ 
dant  capable  of  committing,  a  wicked  act,  yet 
that  ought  sot  to  influence  your  judgment  as  to 
the  determination  of  his  property.'' 

And,  gentlemen,  I  must  agree  that  a  wicked 
iMSt,  nay  reflated  wicked  acts,  in  general, 
ought  not. to  influence  your  judgment.  But  if 
the  defendant  hath  committed  a  most  wicked 
«et  against  the  person,  who  then  asserted  him- 
self  to  be  the  son  of  lord  and  lady  Altham,  and 
who  is  now  contesting  with  him  his  title  and 
estate ;  if  he  hath  done  another  very,  extraor- 
dinary, though  legal,  act  against  him,  in  a  clan- 
^tine  manner,  and  coupled  with  a  declaration 
iiighly  criminal,  this,  in  my  opinion,  may,  and 
ought  to  have  great  weight  with  you  upon  this 
occasion. 

Another  thing,  gentlemen,  insisted  upon  by 
the  defendant's  counsel  was,  that  if  the  case  be 
doubtful,  the  present  possession  ought  to  turn 
the  scale  in  favour  of  the  defendant. 

Now  here  I  must  again  differ  from  the 
learned  gentlemen.  If  indeed  upon  the  whole 
ovidence  the  case  stands  doulitful,  they  say 
well :  But  if  upon  the  direct  positive  evidence) 
the  me  is  balanced,  then,  gentlemen,  the  kid- 
napping  and  the  prosecution  will,  in  my  ap- 
prehension, turn  the  scale  io  favour  of  the 
Blaintiff.  For  a  vk>lent  presumption  is  to  stand 
m  truth  till  the  Qpntrary  is  proved.  Now,  if 
upon  the  positive  testimony  on  both  sides,  the 
mind  remains  in  eguilibria^  then,  gentlemen, 
the  contrary  is  not  proved,  and  consequently 
the  presumption  stands. 
I  oannot  help  aaying,  that  1  thiak  it  pretty 


extraordinary  in  this  case,  that  so  maoy  objee- 
tious  should  be  raised,  and  so  modi  strpss  Isid 
upon  them,  against  your  being  intfnenced  b 
vour  judgment  by  presiumptions,  by  sosfMcioof, 
by  pr^bilities. 

GrfJKmen,  their  whole  defence  is  balH  opsa 
probability  and  improbability. 

They  first  tell  you,  you  are  to  judma  _  _  _ 
probabilities,  but  upon  positive  proof  of  tile 
lerial  facts ;  and  to  that  positive  proof,  m 
given,  the^  tell  you,  you  ought  to  gtre  as 
credit,  for  it  is  improbable.  j 

There  was  one  ol^ection  of  this  sort  which  t 
forgot  to  nieution,  and  that  was  as  to  the  proof 
of  the  kidnapping ;  they  told  you,  gentle- 
men, that  although  the  defendant  ooold  bs 
supposed  wicked  enough  to  commit  saeh  s 
fact,  yet  it  was  inconceivable  that  he  shoold  be 
so  weak  as  to  do  it  at  noou-day,  that  be  sboaM 
carry  the  boy  throtigh  a  public  market :  aay, 
by  the  very  stall  of  Puroell,  who  had  before 
protected  him,  (by  the  bye ,  gentleoieo,  yoa 
will  remember  that  the  boy  was  charged  with 
felony,  and  carried  off  by  known  coostaUes) 
and  the  same  objection,  I  |think,  was  befon 
made  to  Gifiard^s  testimony,  that  it  was  utteriy 
incredible,  that  any  man  living  should  be  ss 
weak  as  to  put  himself  into  the  power  of  any 
other  man,  by  making  such  dedamtions  ss 
Giffard  swore  my  lord  made  to  him.^ 

I  must  own,  gentlemen,  that  this  olgectisa 
does  not  to  my  understanding  cafry  atoy  great 
weight  with  it. 

Wickedness  and  weakness  c^eiieraBy  go 
hand- in- hand  together  ;  and  upon  the  repeattd 
observation  of  their  doing  so,  is  fouDcled  that 
well  known  saying, 

**  Qmw  Detts  vult  perdereprius  demeotaL* 

The  next  part  of  the  case  which  I  shall  speak 
to,  is  the  evidence  of  Mrs.  Heath,  as  it  stands 
opposed  to  that  of  Mrs.  Colo ;  aud  theevideace 
or  Rolph,  opposed  to  that  of  Mrs.  Coldoogh, 
Turner,  and  Hig^inson. 

It  was  my  desire  that  Mrs.  Cole  mud  Mrs. 
Heath  mi^ht  be  confronted,  because  I  did  tbea, 
and  do  still  think,  that  this  case  may  receive 
great  light,  and  may  be  greatly  narrowed  for 
your  determination,  'by  a  careful  coosideratioQ 
of  Cole's  evidence,  as  it  stands  io  direct  coo- 
trad  iction  to  the  testimony  of  Heath,  wboa  I 
look  upon  as  a  capital  witness,  and  ooe  of  the 
main  pillars  of  the  defence. 

In  oilier  parts  of  the  case,  gentlemen,  yeo 
meet  with  many  variations  between  the  wit*> 
nesses,  as  to  periods  of  tune,  and  other  cidnula 
circumstances,  which  will  not  he  of  mock 
consequence  in  the  cause,  or  t^  to  impeach 
the  credit  of  those  witnesses  on  the  ooe  side, 
or  the  otiier: — But  when  once  jrou  ccmie  to  a 
fact  in  which  two  positive  witnesses  flatly 
contradict  each  other — a  fact,  tho  troth  or 
falshood  of  which  the  witnesses  on  each  sde 
must  with  as  much  certainty  and  exadoess 
know  at  the  time  she  giyes  her  teodmooy,  as 
she  did  at  the  time  that  fact  is  said  to  have 
happened,  let  it  he  ever  so  long  ago^-«o  thul 
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one  of  tliem  is,  to  demonstratioo,  perjored ; 
UbeOf'^Dtlemeo,  it  becomes  exceedingly  ma- 
terial for  you  to  consider  which  of  two  such 
'vritnesses  you  will  give  credit  to ;  and  your 
sletermination  of  that  point  may  go  a  great 
way  towards  enabling  yoH  to  form  a  judgment 
upon  ibe  whole  case. 

The  first  material  dlrcumstance  which  oc- 
curs to  me,  iu  which  Cole  and  Heath  differ,  is 
aks  to  the  going  or  not  going  away  of  lord  and 
lady  Altham  from  captain  Briscoe's  (at  whose 
liouse  the  reconciliation  was  brought  about)  to 
zny  lord's  lodgings  at  Vice's,  in  £8sex- street. 

Mrs.  Heath  swears  positively,  that  during 
their  stay  in  Dublin,  they  never  lodged  one 
single  night  out  of  the  house  of  captain  Bris- 
eoe — Mrs.  Cole  (supported  by  her  sister,  Mrs. 
liriscoe— by  Alice  Bates,  a  servant  in  her 
father's  family — and  by  Catharine  Mac  Cor- 
tnick.  Vice's  servant)  swears  as  positively,  that 
<afler  staying  four  or  five  days  at  her  father's, 
they  went  to  lodging  in  Essex* street  (as  to  the 
person's  bouse  she  is  not  positive,  but  she  takes 
It  to  be  Vice's.)  and  there  continued  a  consi- 
derable time,  I  think  about  two  months,  before 
khey  left  Dublin,  and  went  to  Dunmaine. 
And,  gentlemen,  you  will  remember  that  Mrs. 
Cole,  when  she  was  a  second  time  produced, 
S'ave  you  a  particular  reason  why  she  could 
be  so  |H)8itive  as  to  that  fact,  which  was, 
**  that,  notwithstanding  the  reconciliation  be* 
I  ween  my  lord  and  lady,  her  father  still  con- 
tinued uneasy  about  the  matter;  and  was 
Tery  desirous  and  pressing,  that  they  would 
leave  his  house,  and  go  to  other  lodgings, 
l>ecause  he  thought  it  would  have  a  better  air 
Df  their  being  well  together  ;**  which  she  ex- 
ulained  afterwards,  by  sayio^,  that  it  woiild 
vecome  more  public  aud  notorious  to  mankind, 
that  my  lord  and  lady  were  in  fact  reconciled. 

This  circumstance,  as  soon  as  it  was  men- 
tioned, 1  thought,  struck  some  light  into  this 
Wfair — it  did  to  me  explain  clearly  two  other 
odd  circumstances,  which  I  shall  meutioD  to 
jrou  presently. 

The  next  tact,  concerning  which  Mrs.  Cole 
aud  Mrs.  Heath  stand  in  direct  opposition,  is 
the  supposed  miscarriage  at  Dunmaine.  Mrs. 
Cole  swears  positively,  that  about  the  middle 
of  the  night,  after  the  accident  of  lord  Altham's 
breaking  the  sliucers,  Mrs.  Heath  came  into 
the  bed-chamber  of  her  mother,  Mrs.  Briscoe, 
ivith  whom  she  lay,  alarmed  her  with  account 
of  my  lady's  being  extremely  ill,  and  begged 
that  she  would  immediately  rise  and  go  to  her, 
which  her  mother  accordingly  did;  that  the 
next  morning  she  (the  witness)  was  in  my 
lady's  bed-chamber,  where  were  present  her 
mother,  Mrs.  Heath,  and  several  of  the  ser* 
vants — that  her  mother  there  told  her,  that 
my  lady  had  miscarried,  and  shewed  her  the 
abortion  in  the  bason. 

Mrs.  Heath,  on  the  eontrary,  swears  as 
positi?ely,  that  she  did  not,  either  upon  that 
or  any  other  night,  call  up  Mrs.  Briscoe— that 
ahe  does  not  remember,  that  Mrs.  Briscoe,  or 
hu  daugklefi  was  ia  my  lady  "k  room  tha  next 


rooming — and  she  swears  positively  that  my 
lady  did  not  then  miscarry,  nay,  that  she  was 
not,  either  then,  or  at  any  other  time,  with 
child. 

It  was  inswted  on  strongly  by  the  defendant^ 
counsel,  that  this  evidence  of  Cole  was  attended 
with  great  improbability— that  it  was  incredibly 
strange,  that  a  mother  should  shew  an  abortion 
to  her  f<fti)ale  child  of  such  tender  years. 
And,. indeed,  gentlemen,  f  think  that  fact  doeiL 
prima  fatie^  appear  to  be  extremely  odil,  and 
to  carry  with  it  a  strong  air  of  improbability. 

There  was  another  fact,  proved  in  the  very 
outset  of  the  cause,  which  (though  it  had  not 
the  same  remark  made  upon  it  by  the  counsel) 
struck  me  in  a  very  odd  light ;  and  that  was, 
that  upon  the  reconciliation  of  lord  and  lady 
Altham,  at  captain  Briscoe's,  Mrs.  Dorothy 
Briscoe,  then  not  above  ten,  and  her  sister, 
Mrs.  Cole,  not  then  above  twelve  years  of  age, 
were,  with  the  rest  of  the  family,  called  into 
the  room,  to  see  my  lord  and  lady  in  bed 
together. 

But  gentlemen,  you  will  consider,  whether 
the  reason  which  Am.  Cole  tells  you  hef  father 
bad  for  pressing  lord  aud  lady  Altham  to  leave 
his  house,  and  lodge  elsewhere  in  Dublin,  tit, 
that  their  reconciliation  might  become  Doore 
Dotorious  to  mankind,  does  not  fully  explain, 
aud  strongly  corroborate  the  proof'^of,  thoae 
two  odd,  and  otherwise  unaccountable  facts. 

Gentlemen,  yon  will  consider  further, 
whether  from  these  three  circumstances  con- 
nected and  compared  together,  there  does  not 
arise  a  strong  probability,  that  captain  Briscoe 
(who  I  think  appears  to  have  been  the  person 
employed  by  the  duke  of  Buckingham  to  bring 
alH)utthe  reconciliation)  had  some  apprehend 
sions,  that  although  the  reconciliation  was  ef- 
fected, and  although,  in  cousequence  of  it,  lady 
Altham  should  have  issue  by  my  lord-^ye^ 
that  in  some  future  time,  and  for  some  reasons 
or  other,  lord  Altham  (whose  character  and 
conduct  appear  pretty  extraordinary  upon  the 
evidence  m  this  cause)  might  be  induced  to 
bastardise  that  issue. 

And)  gentlemen,  you  will  consider  further, 
whether  such  an  apprehension  in  Briscoe,  as  I 
have  supposed,  would  have  been  unnatural  or 
ill  founded,  when. you  have  compared  these 
circumstances  (which,  as  I  have  mentioned, 
seem  to  render  it  probable,  that  be  had  such 
an  apprehension)  nith  the  evidence  of  Pal- 
liser  the  younger.  He  relates  to  you  a  very  ^ 
extraordinary  conversation  which  passed  be- 
tween my  lord  and  him,  abont  five  days  before 
the  separation,  as  they  were  returning  frooa 
Boorkstown  to  Dunmaine.  He  tells  you,  that 
my  lord  called  to  him  in  a  familiar  manner, 
and  said,  '*  Tom,  I  will  tell  you  a  secret,  as  I 
have  no  son  by  my  wife,  nor  ever  exp^t  t» 
have  any,  and  as  my  lord  Anglesea  is  very 
angry  with  me  for  keeping  this  woman — I  am 
determined  to  pot  her  away,  not  to  disoblige 
my  lord  Anglesea."  The  same  witness  bad 
before  «wom  positively  that  he  never  had-* 
that  iie  never  attempted  to  liare-'4hal  lie  te* 
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^^^  1^  h|f  cof^^epfse,  t)i^t  nay  lord  did  not 
suspje^^be  had — aov  criminal  eoinmerce  wiih 
lady  AltnaiQ ;  and  that  ihy  lord  ofity  mafie  uae 
^f  nimas  a  colour  and  pretence  for  putting 
-•iray  bis  ladv. 

Noif ,  gentlemen,  yon  will  observe,  that  upop 
^bis  tfBs^lmony  even  of  tbe  defendant's  witness 
/wbo/indeed,  i^  a  y.ery'materi^f  witnesf  for  the 
defendant  in  somo  other  parts  of  his  evi- 
tj^nce,  if  yoa  give  credit  to  bim)  lord  M- 
Mam  was  a  man  cap^le  of  putting  j^v^ay 
1118  b^ful  Yflffi,  £>  Inborn  l^e  bad  late^'  6een 
feconcile^ — upon  a  mere  pn^ience— and  for 


^o  other  real  cai^ie  ilfif^n  tbat  be  might  not 
gc  lopd  A^glesea :— ^If  he 


r?trT*"*&** '"f**  «»#fii^»v««,^» . — »•  Hjii  wTCiiO  sOy  you 
iqriu  then  e^nsideK  whetj^er  it  ^p  at  ull  an  unna- 
^ral  and  jitrfunecl  ^.uppo^itipu*  tbat  he  w^s  ca- 
pable of  anjipdoning,  and  ba^tar4i?i9g  lii^i  law- 
^Ispn,  ij^'or4f^'to  .oWJgi?  somi;  otbf^r  person  iqlr 
persons. 

Tbif^  st^nnan^pp,  gentlemen,  wijl,  J  think, 

«pp^  atiH  less  anni^ural,  woep  you  recojJect 
owMiss  Gregory's  'behavTour  to  the  ]>6y 
stands  upon  tbe  testimony  of  another  i^Uoess 
|br  ^be  ^fefendant :  I  niean  Qerd  (who,  in'  hU 
Apcoi^if  of  .t]io1>oyV  treatment  j^y  my  lord  be- 
ftiijB  Uicv  q^me  ^o  pnblin,  difljers  totally,  as  my 
|>>i4  Cnief  tfarop  bath  Already  ol^served,  from 
9|))  the  gentlemen  of  tl3at  part  ^f  ^e  country 
MO  biMre  bcjon  produced  before  you.) 

U^J^h^*^^^^fi  my  lord  lived  In 
f fappifrVlfLp.e9  great  complaints  were  mad^e  to 
^y  loijd  ag^mpX  thp  c^ld,  by  J\/lm  Gregory,  of 
i^  ^bij^jng-^tbat  be  cannot  t^  whether  tb/e 
^y  was  resSy  guilty  or  nQ.t,but  that  he  confessed 
^imsjelf /^o-i^find  that  upubji^i  this  my  lord  M6m 
4be  ^ItjQ^  bad  never  cuice  seen  sinfce  this 
jshiJId  jifpn  any  occfsion  In  the  country)  cor- 
n^iedhixfx  vao^  wereHj  than  ever  be  bad  seen 
|ipy  chil^  coirec^ted  in  bis  life. 

IVben  tb^  ^wuness  ;iras  asked  ,bj  my  X^ord 
jC^iefBarpb,  ^hat  those  things  were,  with  the 
^b^vinff  of  which  tb(s  boy  (who  is  admitted  on 
.all  hands  to^be  the  son  or  my  lord,  t^oi^h  his 
Ipffitlmacy  ^  disouted) 'was  charged  by  this 
ladV,  and  for  which  he  wasjso  cruelly  correcteii 
by  bis  f^ber,  he  teUs  you  /hey  were  "  a  jockey- 

|MltS|ndaiUiro/pig^DS." 

Tliese  arje  circumstanceji  which,  I  aiuat  own, 
^j^e^y  ,UjD4,efstandii\g.^rongly :  Tou,  gen- 
ijienien,  are  the  jqdgea,  ^d  ypu  will  well  coii- 
J(u[^er,  ^fi^jfeu^i  they  Oirjry,  when  connected 
^^il|fit](^e/jM^of  tb'eevid^ce;  and  wbat^igbt' 

Hrfe.c^n^M  fro^^'eni  to  guide  .yQc^r 
HSmrfi^  ^n  Uiis  yicsci^ttttp.' 
Obrgot  to  qaentio;p  to  yon  one  thing,  wbicli 
J^nJK^  veiry  reo^icabTe,  upon  j^efith'f  (svi- 
i|||nee ;  and , that  is,  that  ^be  accqiupanies  some 
,'FtW,B'*Ww  *  ^i^^^^P  ^^  «D  *^e  preparatbiy 
BWh  Pm  fif^W^^  ff9^  ^!^^  ^^^f  ^^«J> 

^?y W«J^  "  7^^  W  V?f5d  <g^me homejie 
m  ^8a^  (t^R^ired  .with  liquctr^tbat  he  nqSle 

— fy^m  *i^%  <^F— <t^«L¥ss«^w4 


Jatjy,  and  ran  tpwards  the  ^dpw— t^at  be 
called  for  jlirs.  PjfcM  ffte  mlowife^ — aware 
he  wonid  send  former  lib  se^  if  viy  lady  was 
with  child, 'and  wit^  another  daib  dedans^  that 
if  she  was  not  wiiii  child,  be"  v^oiiid'jkniii  bcr 
away.*'  '  Ajl  the^  circnmstances  she  M^ecti 
minutely,  and  exadly  agrees  In  them  WiCh  ibe 
ot^ef  vpitnef^  ;  but  a|  to  my  butyl's  acreaniiBi; 
iipQ^  '  ^his  occasion,  'there  sfie*  0e|Httates. 
She'says,  My  laiTy  iVonld  bare  died  6r%  is 
to  her  miscarrying,  or  to  any  di»6oar^  lo  the 
family  the  next  day  that  ahe  had  misicarned-' 
this  she  positively  denies* 

With  r^;ard  to  the  miscarriage  at  Din« 
maiue,  she  agrees  with  Cole  io  tbe  fact  of  my 
lord  breaking;:  tne  sauceiii,  that  those  caoeeni 
had  ugly  or  ipdecent  figures  on  them,  asd  tbst 
my  Jord  ^ad  forbad  tlieir  beinsr  brMight  to 
iaMle.'  fiui  tba^t  my  lady  was  tbe  lead  fCsor- 
jderednppn  this  occasion,  sbe'deuies^^difct  she 
called  up  Jjlcf.  j^isooe— that  my  My  mis- 
earned— t^at  shp'ppt  her  chamb^  for  feveni 
days,  oreven'one'dayatter— all  tbiasliepoB- 
tively  denj^ji,  in  direct'  cootradiclkm  to  what 
has  l^een  sworn  iy  Cole.  And  bere^.j^entle- 
ipen,  i)  wUI  be  ^itremet  J  material  for'^ea  ta 
recollject  tnal,  pretty  exactly  to  tte  tsmeai 
which  Cole  swears  mis  miscarriage  Inppeoed, 
and  jmy  lai^y  j^ept  her  chao^  atkast  fire 
days^  it  appears  from  (he  mdeoeb  of  the  dc* 
tendaut's  witnesses  (|lr/ Aaron  liUabert}  thai 
Sutton  the  surgeon,' whom  mv  loHl '  broitghl 
over  with  him  from  ]£ngland,  bat  bad  turned 
out  of  bis  house,  on  acdonntof  some  nii^- 
baviour' whicn  he  bad  beeneuilty  of  in  the  fa- 
mily, was  twice  sent  for  to  Donmaitie  ;  that  ba 
twice  refused  to  go,  belng'pfcqued  at  tus'baviB^ 
been  turned  out  of  the  f]fmily  ;  that  belog  sem 
for  a  third  tirpe,  and  m^  tord's  chariot  doaun^ 
for  hiqp,  he  went,  and  j»ntinned  atieiidii^  my 
lady  at  Du^m^ine,  (o  jOie  best  of  t6«t  witness'i 
remembrance,  for  a  fortnight.  Tbia  erideoce 
was  produced  in  order  io  discredit  BrOoki,  tba 
piece  of  a  surgeon  fas  he  called  himsetf}^  pro- 
duced on  the  parlor  the  plaintiff,  sdio,  in  my 
Ojnnion,  6uffi<^gh|1y  discredited  himself.  Yoa 
wm  consider^jni^jaen,  whether  It  docs' not 
go  strongly  JUT  summrt  of  ibe  lemony  of 
Jurs.  ,Cole,  m' CQn^'dicUpn"and''(Sttcr«dit  of 
Heath ;'  wlfh  regard  to'whpnlir^^^fserTatioa 
'was^nade Ipy  tlie  defendutV<ki%im^  wbidi  | 
wfis  excei^mgly  surpri^  ro  hledifnun  tbai 
M^  of  ]i||^  table,  ^bey  tbok  nmi  of  tbe  ^ 
0\f!x  fl^c^ellency  of  our^  law,  gib^Altj  wi(b 
r^rd^lbtriajls  Jbyjory;'pn  which  oocUoottbp 
^OMps  ^ee/nifplnedN^iTjI^t^ 
CO^KVng '  witncases  who  cofitiaS^  ea<^ 
<mK'  and  oa^efully  Jpibserving  tb$(r  aSgiJacaoce, 
fUB  (ihe  mgnn^cT  in  wbTcb  theyJ^veUmr  tes& 
ipny,j»me'Tijy>bt  V  to  be  cojjfepti^;  jiaKi  the 
.conrt  0pa  iiy-y  may  in  some  ^fajihj;e  t^  oial 
to  form  ajudginenCupoii  a 'doqUfqi  caacC' 


ist,  W.^bat  I  blll^  f^ 
x>mt|^^at, quarter.  *j^or, 


ffom  ^^ ,  , 
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tieatb,  witli  the  calm,  sedate,  and  modest  de* 
neaoour  of  Cole,  yoa  will  consider  whether  all 
he  weight  which  can  be  laid  upon  an  observa- 
ion  of  that  sort  does  net  lie  entirely  oh  the 
ither  side. 

Another  point  which  hath  been  strongly, 
ind  indeed  very  properly  insisted  npon  by  the 
lefendant's  counsel,  is  this :  tHey  say  it  is  ex- 
remely  improbable,  if  this  person  were  really 
be  son  of  isdy  Altharo,  that  ray  lady,  who  is 
»roved  to  have  li? ed  two  years  aher  the  death 
>f  her  iord,  shouJil  make  no  enquiry  about  hfm. 

But,  eeotlemen,  if  you  will  compare  the 
ime  of  ford  Altbam't  death  with  the  time  of 
lidnappiiig  the  bo^,  you  will  flhd,  1  think, 
bat  there  is  very  litde,  if  any,  weight  in  this 
(bserration. 

Lord  Althi^tii  died  in  Noveniber,  1737  ;  Ihe 
etter  \\hich  M'MuIIcd  swears  she  sent  to  Mrs. 
ieatii,  notifyint?  nay  lol*(l*s  death,  (and  which 
leath  swears  she  coromuhicat^  to  my  lady) 
lears  date  the  18ib  of  thkt  ihohth  ;  that  letter 
nustbe  some  d&ys  at  least  ^oing  td  England.  On 
he  26tb  of  the  March  folIoWmg,  the  bdy  ap- 
tears  from  the  Tholsel  book  to  be  indentured 
0  Thomas  Heniir?  by  the  nabe  of  James 
lensly,  and  on  the  s'oih  of  April,  the  next 
nonth,  it  appears  from  8teven,SQn's  book,  that 
le  passed  OTer  the  bar  of  Dublin ;  so  that  tak- 
ng  that  to  be  truth,  (which,  I  think,  is  liable  to 
trong  objections  of  improbability,  that  M'MuU 
in  sent  that  tetter)  there  will  be  very  little  more 
dan  fi?e  months  oetween  lord  Altham's  death, 
nd  the  transportation  of  the  boy. 

When  Alice  Bates  appears,  and  gives  you  an 
ccoiint  of  her  joking  with  lady  Altham  about 
er  being  with  child,  you  are  tbld  by  the  de- 
rndant's  counsel,  that  this  is  highly  impro- 
able ;  that  lady  Altham  was  a  very  haughty 
roman  ;  that  it  is  incredibfe  she  should  cbnde- 
ceod  to  such  familiarity  With  a  person  so  much 
ler  inferior. 

Will  it  not  appear  to  yoo  equally  improbabte 
t  least,  that  this  haughty  lady  should  coode- 
cend  to  receive  visits  once  a  week,  as  M*3tuU 
Ml  telfs  yon  she  did,  from  her — the  daughter 
fan  ale-house  keeper?  ' 

It  must  be  allowed  that  my  lady *8  living  with 
Idcrma'n  &ing  for  thirteen  or  fourteen  nrionths, 
onversing  witn  him  aljout  her  family,  affairs, 
nd  yet  never  mentioning  to  him  her  son,  does 
rim&  facie  carry  with  it  a  great  improbability 
f  her  having  at  that  time  a  lawful  sod. 

But  considering  that  my  lord  had  put  heir 
way  upon  a  suspicion  (either  real  or  preUnd- 
il)  of  her  virtue,  and  had  aspersed  her  churac- 
»r,  it  Alight  not  be  so  prudent,  nor  perhans  so 
robable,  that  she  should  discourse  with  him, 
r  any  bther  person,  upon  the  suhject  olf  child- 
earing. 

However,  allowing  t^is  to  be  improbable-^ 
irill  it  not  be  equally  improbabfe,  that  the  care 
•f  communicating  so  material  intelligence  as 
he  death  uf  lord  Altham,  should  be  entrusted, 
lot  to  this  alderman  King,  or  any  other  person 
\\'  some  tolerable  figure  in  this  toVo,  but  to 
uch  a  woman  as  M*Mullenf 
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These,  gentleitie^i,  are  ofcSmftlaiioii  wiiihl 
in  my  apprehension  weigfh  stivngl^  ii^in^  fhk 
credit  of  M^ Mullen's  cvidciice.  But  taking 
thai  evidence  to  be  t^ue,  yo&  lirill  obnsider, 
whether  the  small  distance  of  latah  betweea 
lord  Altham's  death  ind  the  trlnspdftatioii, 
does  not  greatly  lessen  the  fbrde  of  this  argil* 
thent,  which  hak  been  kb  ktroii^ly  In^iltld  opoii 
by  the  defendant's  (^ohiel,  el|)%cidl]jr  if  you 
add  to  it,  the  circomstincel  hbtfa  bf  hdlltii  ahd 
fortune,  in  which  Ikdy  Allhath  i^fiUifs  to  Urk 
been  at  this  tinne.  i 

Add  here,  gentleman,  will  come  ifa  VetV  ibk^ 
teiiallv  for  your  consideration  the  ^Vid^ric^  tf 
Mrs.  JDebor^h  Annesley,  •  near  rtiitibn  6f  iSSk 
hohle  family. 

She,  who  had  before  told  you  that  her  brDaiei^ 
fVeqiiently  visited  my  lord  at  Kinneap-thift 
wheheyer.he  retiirKed  frb^  thiehce,  And  #Hen- 
ever  mj^  lord  visited  at  their  hobse^  it  v^as  theil' 
common  pru^Uce  tb  Urihk  the  hMth  of  mf 
lord'k  sbn ;  that  tUey  all  coUsidered  th«t  boy  tt 
my  lord's  lawful  son,  aha  the  future  eltfl  Of 
Anelesea  (so  that  it  is  not  ikct,  ai  you  naVe  bedk 
told,  that  uone  of  the  relations  of  the  ftolilt 
ever  heard  of  lady  Altham's  having  a  ton ;)  tfai* 
lady,  1  say,  telb  you,  that  upon  the  deith  of 
lord  Altham  she  and  her  nster  ikade  freqnenk 
enquiries  aAer  this  boy :  thiit  for  some  tin*!^ 
they  could  learn  no  accoubt  of  hith,  and  at  la^ 
they  concluded  that  he  was  dead.  Nowifik 
became  a  general  reputation  that  he  wall  soi 
theil,  gientlemen,  thoiigh  lady  Altham  likewise 
might  have  made  frequent  eoi^uiries  after  thM 
boy  Cnon  constat  Upon  the  evidence  whetbe^ 
she  did  or  not,  and  she  might  have  ittade  seve- 
ral, not  at  this  day  capable  of  prooQand  migU 
receive  an  account  and  gfve  criedit  to  it,  that  be 
was  dekd ;  and  this  ifalj^t  but  a  'stob  to  wni 
further  enquiry,  cdnsfstbntfy  yM\h  lady  Al- 
tham's knowledge  of  thi^  boyli  beinjg  her  Wgi- 
timate  son. 

These  parU  of  the  ease,  ihdepeddent  ef  tBi 
other,  wlMch  have  all  been  tuHy  laid  before  jok 
by  my  Lord  Chief  Baron,  stem  to  Oie  to  pkil^ 
great  weight  in  them. 

You,  gentlemen,  wilt  consider  what  iftWi 
you  will  lay  upon  the  obtenratibbs  I  %hTe 
thrown  out  to  you,  and  what  llgfat  miy  U  eot« 
lected  from  them. 

There  were  several  (Aher  thinga,  gent1i»lttlil| 
which  I  designed  to  have  mentioned  to  Vdlk  x 
but  the  lattgue  which  we  have  all  Uhtf^Acw 
hath  been  so  very  grcift,  land  the  Ahte  llMk 
had  for  recollection  so  reiy  sboi^,  tbit  ittf 
tboujghts  are  too  much  disslp&ted  n»  WM9A 
and  indeed  I  have  alrcbdy  trespasM  tSo  faaodk 
upon  your  patience  {  bonftTdierbg  the  ^M  In- 
tention which  you  haVe  ill  along  'giveii,  Ittl'd  tM 
careful  notes  you  hav'e  taken  of  thb  I^Hd^i^J 
I  'shall  thereibre  now  conclude  'wiYblbkt  WIMI 
I  it  first  set  but  with,  the  kittuapgdg  'iHd  mh 
prosecution.  If  the  cate  be  dOntotfl^  ^^  !^ 
other  parts  of  the  evidence  (wheth%^  it  Ve  or  Ml 
you  are  the  proper  Judges,)  I  mbst  tbien  lekfb 
It  to  your  consideration,  whM^'er  tft'e  bVidc^H 
of  those  tiro  eitraordinaiy  Ikcti  m«y  iot  ft 
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fiuffic^eat  to  determine  you  what  f  erdict  to  give 
ppon  this  occasion. 

Mr.  Baron  Davton,  Gentlemen  of  the  jury, 
I  piy  Lord  Chief  Baron  and  my  brother  Moan- 
teuey  ha?e  ■lunmed  up  the  evidence,  and  ob- 
served upon  it  in  so  judicious  and  clear  a  man- 
ner, as  makes  any  farther  observations  from 
me  unnecessary ;  I  shall  therefore  only  require 
your  patience  tor  a  few  minutes,  to  shew  you 
how  I  would  consider  this  case  if  I  was  upon 
the  jury,  and  my  reasons  for  so  doin^^.  There 
are  such  contradictions  on  both  sides  of  the 
question,  that  it  would  not  be  hard  to  shew, 
that  several  witnesses  on  each  side  are  not  en- 
tirely to  be  credited.  Several  of  the  witnesses 
on  each  side,  not  only  contradict  the  witnesses 
on  the  other  side,  but  also,  in  some  instances, 
themselves,  and  therefore,  independent  of  other 
things  proper  to  be  considered,  one  could  not 
tell  where  to  settle.  If  I  was  upon  the  jury, 
and  to  determine  this  question,  I  should  lay 
before  me  and  consider  the  story  as  told  on  each 
side ;  J  should  consider  how  far  the  story  on 
one  hand,  independent  of  the  witnesses,  ex- 
ceeded the  other  in  point  of  probability ;  if  on 
either  hand  the  story  told  appearea  ei^tremely 
improbable,  I  should  then  require  from  that 
side,  the  strongest  proof  imaginable;  and  that 
because  probability  ou^ht  to  weigh,  except  it 
be  contradicted  by  testimony  not  to  be  doubted 
of:  and  therefore,  if  on  either  side  the  story 
should  be  extremely  improbable,  and  probable 
on  the  other  side, }  should  give  my  opinion  on 
the  side  of  probability.  How  far  any  thing  of 
|his  kind  appears  in  this  case,  will  come  under 
your  consideration. 

This  is  the  longest  trial  ever  known  at  the 
bar,  this  is  the  15th  day  since  the  trial  began ; 
trials  at  bar  are  usually  determined  in  one  day, 
and  the  policy  of  the  law  hath  taken  care  that 
no  person  should  speak  to  the  jury  after  any 
evidence  given  in  court;  there  is  no  occasion, 
I  am  persuaded,  gentlemen,  to  remind  you  that 
any  thing  heard  out  of  court  is  not  to  govern 
you,  you  are  to  be  governed  by  nothing  nut  the 
evidence  laid  before  you. 

In  the  first  place,  the  first  stage  is  the  time 
of  the  birth.  You  will  take  into  your  consi- 
deration the  number  of  witnesses  and  their  sta- 
tions that  «wear  to  that  birth,  and  also  the  num- 
ber ^qd  statjon  of  tbe  witnesses  that  swear  in 
direct  contradiction  to  them  ;  if  you  cannot  de« 
lennine  that  question  by  companngthem  toge- 
ther, yon  will  then  have  recourse  to  the  other 
part  of  the  testimony,  which  is*  the  reputation 
of  the  country,  and  the  persons  that  visited 
constantly  at  that  house ;  you  will  consider  the 
probability  or  iqaprobaliility  that  a  fact  of  this 
Kind  pould  have  bappeped,  and  the  people  visit- 
ing not  know  qf  it.  Tb^  could  hardly  be  in  a 
family  of  less  conseqi|epce  than  my  lord  Al- 
tbani  s,  but  when  you  consider  this  family  and 
|he  estate  that  was  tQ  fall  to  it,  you  will  consi- 
ller  if  there  cou)d  be  a  birth,  ana  persons  visit- 
ing the  family  not  knowing  of  it.  There  have 
%m  proofs  OD  the  ope  bwd^  W4  {>efpre  you  of 


my  lady's  being  with  child,  and  om  the  ether 
hand  of  her  not  being  with  child  \  either  «f 
these  parties  may  swear  false ;  but  lliea  jqq 
must  take  into  your  consideration,  if  tbey  that 
swear  she  had  a  child  swear  truth,  whether  it 
could  he  possible  that  that  could  be  kept  a 
secret.  There  was  not  any  interest  or  rease 
that  it  should  be  kept  a  secret.  If  it  was  m& 
industriously  kept  secret,  how  comes  it  that  a3 
those  persona  that  visited  there  should  oeia 
have  heard  of  a  child? 

To  go  to  positive  testimony,  liSflan  swears 
positively  the  child  was  presented  to  seveni 

gentlemen  and  ladies,  and  often  to  Mrs.  Lam- 
ert.  M  rs.  Lambert  swears  positively  the  child 
never  was  shewn  to  her.  Which  is  to  be  cre- 
dited? There  are  several  circamstanoes  y«a 
will  take  into  your  considerstioo,  oottcerdac 
the  probability  or  improbability  of  tbe  birth  i. 
this  child,  whether  the  preparations  for  mj 
lady*s  lying-in  were  suitable  to  her  rank? 
whether  Dunmaine,  a  small  Tillage,  distast 
from  any  assistance  necessary  oo  sacb  an  oc- 
casion, was  a  proper  place  ?  whether  luy  ladj 
Altham  would  be  easily  brought  to  lye*  en  b 
the  country,  especially  of  her  first  child? 
These  are  considerations  worthy  your  atle&- 
tion.  There  bave  been  many  geDUemen  whi) 
gave  evidence  to  there  not  having  been  a  chiH; 
they  swear  not  only  that  they  never  saw,  but 
that  they  never  heard  of  a  child.  |  won't  enter 
critically  into  every  particular  period  of  tixoe 
sworn  to  by  them ;  but  if  in  thr^  y?ars  those 
persons  were  three  or  four  times  a- piece  at 
Dunmaine,  and  they  swear  truth,  it  will  be  of 
weight  in  the  question  whether  there  was  a 
child  or  not.  For  admitting  colonel  Palliss 
and  the  other  witnesses  to  be  there  four  times 
a-year,  you  are  the  judges  whether  it  Is  proba- 
ble that  there  was  a  child  there,  and  onknova 
to  theiq.  The  separation  is  agreed  on  all  hank 
to  hate  been  in  the  year  1716,  and  some  hsUe 
time  after  that,  the  child  was  brought  home  is 
my  lord  Altham's  house.  Dyer  swears  tbe 
child  was  not  brought  to  Puumaiue  in  bis 
time  I  but  the  witnesses  for  the  plaintiff  say, 
either  from  the  separation,  or  soon  after ;  and 
that  the  child  oontmqed  in  the  house  with  kvd 
Altham  till  about  the  year  1724.  You  are  » 
observe,  that  my  lord  lef^  Dunmaine  about 
summer  1717 ;  tne  separation  was  in  February 
1716-17,  and  lord  Altham  came  up  to  parlia- 
ment, and  afler  that  went  to  ^innea  ;  tbe  par. 
liament  sat  down  the  37th  of  Aogost  1717; 
then  yon  will  consider  what  has  been  sworn  ta 
of  my  lord's  behaviour  to  this  child  all  that 
time.  During  this  period  of  time  at  Kinnca, 
Carrickduffe,  Cross- lane  and  Frapper-taoe, 
there  are  many  witnesses  on  both  sides  that 
give  a  most  contrary  testimony  to  one  another  * 
there  are  witnesses  on  both  sidss^  that  I  caa< 
not  sav  bow  to  disbelieve,  there  are  man^  eC 
them  that  I  cannot  disbelieve,  who  swear  to'lut 
being  treated  as  a  legitimate  son  %  there  are 
many  of  them  whoml  also  cannot  did»elie>f. 
who  give  a  contrarv  testimony,  and  saj  that  b<> 
ivni trwt^ M u til^ilin«t9 i9Ri  «tNl  <h>?^ 
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lannaD,  Dr.  Medlicott  and  colonel  Wall  gave 
u  aocouDt  of-my  lord's  maiiDer  of  calling  him 
ia  bastard  son.  And  in  my  apprehension,  if 
le  witnesses  deserve  credit,  my  lord  Altbam 
id  during  that  time  treat  him  to  some  persons 
s  his  lawful  son,  and  to  others,  as  his  lUegiti- 
late  son.  Yoa  will  consider  the  temper  and 
isposition  of  lord  Altham,  and  the  circum- 
tances  he  was  in  ;  he  was  a  man  not  of  pru- 
ence,  either  as  to  the  management  of  his  for- 
iineor  family ;  you  will  please  to  consider  in 
ffaat  manner  to  account  «>r  this  behaviour  of 
is;  -whether  there  mav,  or  may  not  be  any 
eason  for  treatiosr  ad  illegitimate  son  in  some 


treatioff  an 
as  a  fegil 


ompanies  as  a  legitimate  son,  and  whether 
litre  may  be,  at  any  time,  any  reason  for 
rcating  a  leiptimate  as  an  illegitimate  one.  A 
um  comes  into  the  country  where  he  was  not 
sown  befoMt,  and  has  a  child  that  he  had 
iOt  by  his  wife  ;  perhi^  he  may  have  reason 
CMT  treating  him  as  a  l^itimate  son.  A  man 
aay  carry  an  illegitimate  child,  ali^oad,  and 
isrt  with  him  in  tl^  neighbourhood,  and  pass 
im  for  his  legitimate  diild;  for  perhaps  he 
^gbt  be  glad  that  that  person  whom  he  visited, 
hould  JDOt  know  him  to  be  a  bastard ;  hot  a 
aan  can  have  no  reason  in  my  apprehetisioD, 
or  treating  a  lawful  son  aa  an  unlawful  one. 
lien  you  will  consider  the  several  schools  the 
hild  was  pot  to  by  lord  Ahham ;  you  will  con- 
ider  wliether  tbiese  schools  were  fit  schools 
>r  my  lord,  even  in  indigent  circumstances, 
>  put  hia  lawful  son  to.  You  will  consider 
be  consequence  of  my  lord's  being  under 
be  influence ofMiss  Gregory  ;  the  consequence 
ras,  that  this  unhappy  child  was  thrown  aban- 
oued  to  the  world  at  not  ten  years  old :  here 
ou  will  consider  whether  a  treatment  of  that 
ind  bespeaks  him  to  be  bis  legitimate  or  iUe- 
;itimate  son :  had  he  been  a  legitimate  son, 
ucely  jony  krd  Altham  noust  have  had  refleo- 
ion  enough  to  have  considered  what  a  disho- 
nourable action  he  was  doing  publicly.  On 
be  other  hand,  you  will  consider  that  the  in- 
Lueoce  of  Miss  Gregory  miffht  well  be  carried 
0  make  him  doubt  whether  this  child  was 
lis  or  iMt,  if  the  child  was  by  an  improper  wo- 
oao.  In  the  next  place  you  will  consider  the 
ituation  and  behaviour  of  the  mother,  that  is 
he  teadt'r  sex,  and  their  tenderness  to  their 
^ildrea  is  hardly  to  be  got  the  better  of  at  any 
ate.  ^dy  Altnam  was  tliree  years  in  Ross, 
Ad  there  is  but  one  testimony  of  her  seeing 
lim  then,  and  that  is  the  man  that  swears  he 
nade  him  shoes.  From  this  she  comes  to 
Oublin,  and  lives  nearjny  lord  at  the  time  this 
:bild  is  with  bim  ;  it  seems  a  little  odd  that 
ibe  made  no  attempt  to  have  this  child  brought 

0  her  but  by  Catherine  O  Neile  ;  and  I  submit 
t  to  you,  how  far  what  she  says  can  have 
vaigbt  \  for  she  says,  that  my  lady  declared 
ibe  would  be  glad  to  see  the  child,  butishe  was 
ifcaid  the  serjvaat  that  brought  him  wxiuld  lose 
lis  bread.  Can  suob  a  thing  as  that  be  put  in 
Mimpetition  with  the  tenderness  of  a  mother  for 

1  chi^  ?  That,  gentlemen,  ia  for  your  considesa- 
ion.     ^by  tb^Q,  g^ew^my  lady  (Qoms 
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to  the  house  of  alderman  King,  and  he  tells  you, 
that  for  13  or  14  months  she  frequently  sfjoke 
to  him  of  her  family  affairs,  yet  never  mentions 
she  had  a  child.  It  seems  very  strange ;  a 
woman,  where  she  fancies  herself  injured,  is 
mighty  apt  to  tell  the  injuries  done  her  to  eveiy 
body,  ahd  to  aggravate  her  distress  by  saying 
she  was  deprived  of  the  comfort  of  seeing  her 
child.  This  was  not  to  be  entrusted  to  alder- 
man King,  but  communicated  to  Mrs.Hodgers, 
whom  she  had  never  seen  but  once;  you  will 
oonstder  this,  gentlemen.  In  the  year  1737 
my  lord  died,  and  there  can  be  no  doubt  but 
my  lady  knew  it ;  there  4s  not  any  proof  of  ber 
having  made  any  enquiry  after  the  child :  it  is 
true,  my  lady  might  have  made  the  en<{uirv 
after  the  child,  and  it  mi^t  have  proved  mef- 
fectoal,  because  of  his  being  transported  so  soon 
alter;  butof  this  there  is  no  evidence;  but  how 
comes  it  she  did  not  make  the  enquiry,  espe- 
cially where  her  own  interest  vrlas  to  guide  ner 
^in  that  case  P  And  yet  here  is  the  force  of  the 
'mother  and  interest  joined  together,  and  they 
work  nothing  on  my  lady  Altham.  You  will 
coninder  that  the  estate  ofthis  family,  on  failure 
of  issue,  being  to  go  to  Arthur,  late  lord  Angle- 
sea,  it  was  the  mterest  of  the  mother  to  have 
made  a  strict  enquiry  after  him  ;  and  yet  there 
is  a  witness  for  the  defendant,  William  Napper, 
who  tells  you,  that  he  had  a  letter  of  attor- 
ney from  lord  Anglesea  to  take  possession  of 
the  Ross  esUte ;  and  by  virtue  thereof  made 
numbers  of  minutes  to  several  tenants,  and  no 
objection  be  ever  heard  made,  that  lord  Altliam 
ever  had  a  son.  That,  gentlemen,  seems  a  little 
extraordinary. 

The  next  thing  that  offers,  and  the  strength 
of  the  case  for  the  plaintiff  is,  the  transportaUoa 
of  him,  and  the  directions  the  defendant  gave 
to  Mr.  Giffard  for  the  prosecution  of  him  atler 
bis  return  into  England.  You  will  consider,  as 
to  the  transporUtioo,  whether  the  defendant 
was  the  occasion  of  it,  or  not?  If  you  should 
be  of  opinion  he  was,  you  will  consider  how  far 
that  will  have  an  effect  upon  you.  He  claimed 
to  be  the  lawful  son  of  lord  Altham ;  you  will 
consider  whether  that  miffht  have  been  an  in* 
ducement  If  you  should  he  of  opinion  that 
the  story  on  each  hand  carries  an  e^ual  degree 
of  probability ;  this  of  the  transportation  should, 
in  my  apprehension,  add  great  weight  to  tbe 
case  of  the  plaintiff :  If,  ou  the  other  band,  yoa 
should  not  think  them  equally  probable,  yoa 
will  consider  bow  far  the  transportation  will 
make  you  give  credit  to  a  fact  you  should 
otherwise  think  improbable.  Tbe  same  may 
be  said  in  respect  or  the  attempt  in  England,  ia 
relation  to  tbe  prosecution  of  him  there.  1  have 
mention^  before,  that  several  of  the  witnesses 
on  both  sides  cannot  he  very  well  depended 
upon;  andtberefoce  I  tbi^  the  probability  or 
unprobability  of  tbe  thiug  may  be  of  greaik 
weight  in  determining  the  present  question. 

Then  lIr.€aldwell,.attomc^  for  the  plaintiff 
rdelivered  to  tbe  jury  tbe  issue  which  they  were 
to  try.    Afterwards  tbe  jury  withdrew  into  thf 
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jury- room,  and  in  about  two  hours  time  tbey 
brought  in  their  verdict. 

Clerk  of  the  Fleas.  Cryer,  make  procla- 
mation. 

Ciyer.    Hear  ye,  hear  ye,  &c. 

Clerk  of  the  Pleas.  Gentlemen,  which  do 
you  find,  tor  the  plaintiff  or  tiie  defendant  ? 

Sir  Thomas  Tayhr,  Foreman.  We  find  for 
the  plaintiff,  with  6d.  damages,  and  6d,  costs. 

Counsel  fur  the  Plaintiff.  My  lords,  I  pray 
judgment  un  behalf  of  tbe  plaintiff,  on  reading 
this  verdict,  and  that  it  may  be  recorded. 

Clerk  of  the  Pleas  reads  the  verdict. 

Mr.  Isee,  of  Counsel  for  the  Defendant.  My 
lords,  I  hope  your  lordships  will  not  now  give 
judgment,  for  I  humbly  conceive  the  plaintiff^s 
declaration  is  bad,  and  that  be  can't  have  judg- 
inent  ^and  he  offered  some  matter  in  law  m  ar- 
rest of  the  judgment] 

Court.  Gentlemen,  we  will  adjonra  to  nine 
o'clock  to-morrow  morning. 

The  Cryer  accordingly  adjoams  the  Coart. 


Saturday  Morning. 

Counsel  for  the  Plaint^.  Mr  lords,  wc 
pray  judgment  in  behalf  oflhe  plamtiff  on  this 
verdict. 

Court.    Take  judgment. 

Counsel  for  the  Defendant.  I  pray  this 
Writ  of  Error  may  be  received. 

Court.    Allow  the  Writ  of  Brror. 


A  Report  of  this  Trial  is  inserted  in  vol.  14, 
pp.  25.  87. 141.  205.  255.  316.  373.  431.  537. 
.  599.  of  the  Gentleman's  Magazine ;  and  in  tol. 
13,  pp.  93.  204.  306.  332.  of  tbe  same  work  I 
find  tbe  following  particulars  relating  to  Mr. 
Aonesley : 

'*  From  the  Memoirs  of  an  unfortu* 
nate  young  nobleman    returned 

RROM  A  THIRTEEN  YeARS  SlaVERY  IN 

America,  where  he  had  been  sent 

BY  THE  WICKED  CONTRIVANCES  OF  HIS 

CRUEL  Uncle. 

'<  The  first  40  pages  relate  to  the  tMe  pa- 
rents of  this  abandoned  child,  whose  life,  it 
seems,  was  an  obstruction  to  the  gHmt  of  some 
leases,  which  the  extravagance  of  the  baron  his 
father  made  necessary,  lie  was  therefore  re- 
moved from  a  public,  to  a  very  obscure  school, 
and  letters  were  written  to  corroborate  a  report 
of  bis  death,  and  of  that  of  the  baroness,  who 
had  been  forced  to  retire  for  subsistence, 
to  tbe  duke  her  fiitber  in  another  kingdom. 
After  which,  tbe  relation  says,  that  the  Jbaron 
lier  husband  married  a  woman  who  happened, 
amidst  the  wiety  be  bad  tried,  to  pleaso  im4 


"  On  his  father's  ceasing  to  pay  fbrhisboarf 
at  school,  this  young  nobleman  began  to  fetl 
his  misfortunes.  His  dotbes  grew  ragg«d  and 
too  little  for  him,  his  fare  coarse  and  •canty,  ns 
recreations  allowed,  never  looked  upon  bot  with 
frowns,  nor  spoke  to  but  with  reproacfcies,  con- 
tinually reprimanded,  often  cruelly  beaten, 
sometimes  barely  fi>r  not  doing  what  none  took 
the  pains  to  instruct  him  in.  While  odiers  of 
his  age  were  at  their  school  exercises,  he  wv 
employed  either  in  drawing  water,  deaoiBv 
knives,  or  some  servile  office.  Thus  be  eooti- 
nued  for  more  than  two  years,  when  growing 
more  sensible  of  his  ill  usage,  be  began  to  amr- 
mur,  but  was  told  that  be  was  kept  only  on  eba- 
rity,  and  if  he  liked  not  that  way  oflifi^he 
might  seek  a  better :  the  poor  innocent,  tbtnk- 
ing  he  could  not  fare  worse,  without  dotbes, 
mone^,orthe  least  hint  given  btm  wbere  to 
find  his  father,  turned  his  back  upon  diat  scoie 
of  woe,  travelled  without  knowing  where  logs 
till  he  came  to  a  small  vilUge.  His  tender 
limbs  being  much  fatigued,  for  be  was  bat 
turned  of  ten  years  old,  he  sat  down  nt  a  dear 
and  wept  bitterly  for  want  of  food  ;  a  good  oU 
woman  relieved  him  with  some  bread,  meat  aal 
butter-milk,  which  enabled  him  to  ponee  his 
journey,  till  he  arrived  at  tbe  capital.  Here 
friendless  and  hungry  he  fell  again  into  tears, 
which  not  availing  him,  he  vras  obliged  to  beg, 
and  by  his  modest  deportment  obtained  seme 
relief,  and  at  night  took  up  bis  lodging  in  a 
church  porch.  Next  morning,  lecolMting  tbal 
Jiis  school -master  talked  of  writing  to  bis  Ei- 
ther in « this  city,  he  went  from  one  street  to 
another,  enquinng  for  the  baron.  At  lenglb 
was  informed  that  his  lordship  bad  retired  fiw 
town  some  time,  none  knew  whitber,  on  ae- 
count  of  bis  debts.  Our  noble  wanderer,  now 
without  hope,  hunger  pressing,  and  some  cbor* 
lish  people  threatening  bim  with  the  boose  of 
correction  for  asking  relief,  be  look  to 
of  errands,  and  procured  a  mean  soT 
ailer  the  manner  of  other  poor  boys. 
pened  one  day,  some  boys  fell  upon  bim  aal 
beat  him  severely,  calling  him  dog  and  sdoob- 
drel,  words  he  could  less  bear  than  tbe  Uses; 
he  answered,  They  lied, — ^he  was  better  tban 
the  best  of  them,-^bis  father  was  a  lord,  and 
he  should  be  a  lord  when  a  man. — ^Allcr  Chk 
he  was  in  derision  called  my  lord,  wblcb  tbe 
mistress  of  a  house  hearing,  caOed  bim,  and 
seeing  he  had  no  deformity  to  deaerretiie  tide, 
as  vulgarly  given,  Tell  me,  says  she,  wby  tbey 
call  you  my  lord.  Madam,repliedbe,Isoa]ll!e 
alordwhenmyfhtherdiea.  Ay!  saidBbe,wbs 
is  your  father  r— The  baron  of  A——  and  my 

mother  is  the  baroness  of  A ,  bot  she  bss 

Ifft  the  kingdom,  and  they  say  I  aball  never 
see  her  again — ^Who  lells  yon  all  this?— I 
know  it  very  well,  I  lived  in  a  great  boose  oooe^ 
and  had  a  footman,  and  then  was  carried  to  a 
great  school  and  was  reckoned  tbe  bead  ber 
there,  and  had  tbe  finest  cloaths :  afterwards  1 
was  carried  to  another  school,  and  there  tbey 
abnsed  me  sadly,  becaose  they  said,  nay  father 
would  not  pay  for  me^-^Wby  do  70a  not  go  to 
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rottr  fikther  ?«-I  don't  know  where  to  find  him, 
iBswered  the  poor  innooeni,  aod  bnrtt  into 
ears. — ^Do  you  think  yon  should  know  him  P 
—Yes,  reiy  well,  though  it  is  a  great  while 
ince  I  saw  him,  but  I  remember  he  used  to 
lome  in  A  coach  and  six  to  see  me,  when  I 
iveil  at  the  ffntiX  school.  Moved  at  this  ac- 
iount,  but  willing  to  examine  him  more  strict- 
y,  she  said.  You  are  a  lying  boy,  for  that  lord's 
on  is  dead.  He  replied,  Indeed  I  tell  the 
ruth,  I  never  was  sick,  but  ouoe  when  1  had  a 
all  and  cut  my  head,  and  here  is  the  mark, 
cutting  his  hair  aside,  and  my  father  was  very 
mgry  with  those  who  had  the  care  of  me. 
The  woman,  who  kept  an  eating-honse,  to 
rhich  his  father  sometimes  came,  having 
leard  that  his  son  and  heir  was  dead,  felt  no 
ittle  surprize  to  see  the  child  reduced  to  so 
oiserable  a  condition.  She  knew  enough  of 
be  extravagance  and  necessities  of  the  father, 
*Dd  that  certain  leases  on  which  mouey  was 
aised,  could  not  be  granted  while  this  son  was 
(iiblicly  known  to  be  alive :  and  not  doubting 
lis  innocent  assertions,  gave  him  not  only  food 
»ut  clothes,  and  promised  to  write  to  his  father. 

'^  In  the  mean  time  his  uncle  came  to  the 
lOuse,  and  the  good  woman  told  him  what  she 
lad  beard  and  done.  He  said,  it  was  an  im- 
NMition :  for  his  nephew  was  dead  :  I  mean 
he  bov  that  was  called  my  brother's  son  ;  for 
hough  his  lady  bad  a  child,  he  was  not  the 
ather.  I  can  say  nothing  to  such  a  distioc- 
ion,  replied  the  woman,  but  as  he  was  bom  in 
redlock  he  must  be  the  heir,  and  ought  to  be 
ducated  in  an  agreeable  manner. 

'*  The  uncle  desired  to  see  him,  who,  being 
lew  clothed,  and  having  beautiful  hair,  came 
n  with  an  en^ffing  mien,  and  most  respectful 
ehavioor  to  his  benefactress,  as  well  as  to  the 
^ntleman,  as  he  appeared  to  be  of  distinction, 
rho  instead  of  beinff  moved  with  compassion, 
temly  cried  out,  What  name  is  this  you  take 
ipon  von? — I  take  none  upon  me,  Siir,  but 
rhat  I  brought  into  the  world  with  me,  and 
iras  always  called  by.    Nobody  will  say  but  f 

m  the  son  of  the  baron  of  A ,  By  whom  ? 

«manded  the  gentleman. — By  his   wife  the 

mrooess  of  A ,  replied  the  other  with  more 

esolution  than  could  be  expected.— Then  you 
f  e  a  bastard,  cried  the  uncle,  for  vour  mother 

pas  a .  If  I  was  a  man,  you  should  not  use 

ay  mother  or  me  thus,  whoever  you  are,  said 
be  ckild  with  tears  in  his  eyes,  which  moved 
he  woman  of  the  house  to  intercede  for  milder 
reatment. 

"  The  child  said  at  last  he  knew  the  gentle- 
nan  was  his  uncle,  lor  he  came  once  with  his 
ather  to  see  him  at  school,  but  the  good  uncle 
eplied,  he  knew  nothin|[  of  it,  and  went  out  of 
be  room,  the  woman  followed,  and  entreated 
lim  to  consider  his  nephew,  and  not  refuse  him 
i  proper  education.  He  promised  to  speak  to 
lis  brother,  bi^t  desired  her  to  keep  the  affair 
irifate.  He  was  indeed  as  good  as  his  word, 
oformed  his  brother  of  the  condition  his  nephew 
vas  in,  but  observed  further,  that  although 
lome  cart  should  be  taken  of  hb  education,  it 


would  be  of  ill  consequence,  on  account  of  tb« 
leases,  were  he  known  to  be  alive,  before  the 
baron's  deeease.  He  therefore  advised  8l 
Omers,  or  some  place  beyond  sea,  where  hn 
might  be  trained  up  at  a  small  expence.  Thn 
baron  readily  approved  this  advice,  and  gave 
his  brother  money  to  reimburse  the  woman^ 
and  for  further  expences.  The  uncle  took  th« 
conduct  of  the  whole  affair  upon  himself.  Thn 
first  step  he  made  was  to  agiee  with  the  master 
of  a  ship  bound  for  Pensylvania,  for  a  sum  of 
money  paid  down  tcAransport  a  boy  thither, 
and  sell  him  to  the  fairest  bidder.  To  palliate 
the  villfliny  he  told  the  captain,  the  boy  wa» 
the  natural  son  of  a  person  of  condition,  hot 
had  vilely  behaved,  and  as  he  deserved  no  re« 
gard  on  that  score,  his  friends  were  loth  to 
suffer  disgrace  by  him,  therefore  chose  to  send 
him  out  of  the  way  of  temptation.  Then  he 
returns  to  the  woman,  tells  her  the  boy  was  to 
embark  forthwith  for  St.  Omers,  and  takes  him 
away  with  him:  mean  time  the  vessel  not 
being  readjr  to  sail,  he  lodges  him  in  a  privatn 
house,  at  his  devotion,  where  the  boy  was  kept 
concealed  till  things  were  ready  for  his  ero« 
barkation.  Soon  afler  the  baron  was  taken  ill 
and  died.  The  worthy  uncle  immediately  took 
upon  him  the  title  of  l>aron,  with  the  estate  ap- 
pendant  on  it:  the  baron's  sudden  death  is 
supposed  to  lie  the  cause  why  he  made  no  de- 
claration in  behalf  of  his  son,  on  his  death4>ed. 
Meanwhile  the  unhappy  youth,  now  real  barooy 
was  kept  too  close  a  prisoner  to  hear  one  word 
about  it.  Being  told  oy  his  uncle  that  nothing 
should  be  wanting  to  retrieve  the  time  he  had 
lost,  the  hopes  of  future  accomplishments  gw 
him  new  life,  he  went  on  board  the  ship,  and 
was  easy  and  gay,  till  a  storm  arising,  ruffled 
the  pleasing  prospect  and  filled  his  head  witb 
all  the  usual  terrors  that  attend  it. 

"  The  fears  of  death  no  doubt  had  such  an  ef- 
fect on  our  young  vojrager,  that  though  ig- 
norant as  yet  of  his  misfortunes,  he  heartily 
wished  himself  on  land.  Alas,  he  little  ima- 
gined the  severity  of  his  fate  was  yet  to  come  ! 

*•  The  violence  of  the  storm,  which  had  lasted 
three  hours,  being  abated,  a  cloth  was  spread 
in  the  captain's  cabbin,  our  young  baron  wan 
going  to  place  himself  at  the  table,  when  on« 
of  the  sailors  checked  him  with^"  Hold, 
youngster,  do  you  think  you  are  to  be  mesa* 
mate  with  the  captain?*'  This  sea  iest,  so- 
conded  by  the  loud  mirth  of  two  cabbin  boy* 
who  attended,  a  little  disconcerted  our  un« 
happy  young  nobleman.  The  captain  saved 
him  the  troonle  of  a  reply  by  saying :  **  The 
boy  will  not  chose  the  worst  company  I  find, 
were  he  lef^^to  himself,  but  he  will  kno^ 
his  distance  better  hereafter :"  This  sarcasna 
plunged  him  into  a  silent  confusion,  during 
which  he  had  the  mortification  to  see  the  cap- 
tain dine  elegantly  ;  after  which  he  had  his  al- 
f  lowance  of  salt  lieef  and  pease  given  hina  ui  so 
coarse  a  manner,  as  might  have  acauainled  him 
what  he  bad  to  apprehend,  lie  began  t» 
mnUer,  that  he  thought  himself  ill  used,  and 
would  acquaint  the  baron  his  fstlier  with  it, . 
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wbicb  naturallj  rakiliflf  ^e  ourioaky  ef  the 
tailored  the  captain  in  hit  own  Tniilicatiott  re- 
lated the  story  as  be  bad  it  from  the  kind  uncle, 
by  which  the  voun^  baron'beingf  fully  apprtoed 
m  his  cruel  destiny,  it  produ^  se  visible  n 
despair,  that  the  captain  tbongpht  himself  obliged 
to  confine  him  to  the.hoM.  But  be  mistook 
the  remedy ;  the  voansfster's  generous  spirit 
was  not  to  be  tamed  by  ill  usage.  A  disdunful 
snllenness  succeeded :  be  obstinately  refused  all 
AMtenanee  though  jirMsed  to  receive  it  by 
beadng,  or  swallow  it  By  force.  Arguments, 
menaces,  and  etripes  were  equally  vain.  The 
captain  saw  a  necessity  of  changing  Kis- me- 
thod, for  his  own  interest.  He  sent  for  him 
into  biscabbin,  apologised  ibrthe  ill  treatment 
he  had  received,  as  done  without  his  warrant 
or  privity,  and  assured  bim,  when  they  reached 
the  Inmn  continent,  he  would  eUlplny  bis 
good  offices  to  place  him*  la  his  liking,  with 
other  arguments  to  reconcile  bim  to  his  cap- 
tivity. Bat  alt  that  was  urged  had  no  eflect 
oit  the  young  baron,  till  promised  hiW  case 
shotdd  be  represented  to  bis  iktber.  This  as-. 
surance  reconciled  him  to  life,  and  the  captain 
using  bim  kindly,  to  il  him*  for  the  market  be 
designed,  our  young  exile  landed  wdl  in 
Pennsvlvanin. 

"  Here  the  ca|itmn  repeafing  his  former  as- 
surances, he  was  sold  to  a  rich  planter  in  New- 
castle counW,  called  Drummond',  who  imme- 
diate took  nim  home,  and  entered  him  in  the 
uttmber  of  bis  slaves. 

*'  A  new  world  now  opened  to  him,  and  being 
set  to  the  felling  of  timber,  a  work  no  way  pro- 
portioned to  his  strength,  he  did  it  soaukwardly, 
tbathe  was  severely  corrected.  Drummond  was 
•  bard  inexorable  master  who,  like  too  many  of 
the  planters,  consider  their  slaves  or  servants 
as  a  different  species  and  use  them  accordingly. 
Our  American  planters  are  not  fltmous  for  hu- 
manity, beins'  often  persons  of  no  education, 
and  having,  been  formerly  staves  themselves, 
they  revenge  the  ill  usage  they  received,  on 
those  who  fall  intQ  their  hands.  Thecondition 
of  Euronean  servants  in  that  climate  is  very 
wretched,  their  work  is  hard,  and  for  the  most 
part  abroad,  exposed  to  an  unwholiesome  air, 
their  diet  coarse,  being  either  PonI  or  bread 
made  of  Indian  com,  or  homine  or  mush, 
which  is  meal  of  the  sajne  kind  moistened  with 
the  fat .  of  bacon  ;  f  and  their  drink,  water 
sweetened  with  a  little  ginger  and  molasses. 
Our  youn?  captive  began  to  sink  under  hip  ca- 
Jamitv,  when  he  met  with  a  comfortress  in  a 
female  slave  of  nes^r  sixty,  who  had  been  per- 
fidiously trepsitted  4y  a  wicked  husband,  and 
sold  to  Peottsyivania.  As  she  dressed  the  food 
fortbeelaves  and  carried  it  out  to  the  field  to 
them,  she  soon  took  notice  of  bim,  and  her  pity 
increased  on  hearing  a  story  that  so  nearly  re- 
•embled  her  own.  She  had  a  sraod  education 
and  Was  not  unacqoatuted  with  history,  so  that 
her  conversatioa  afforded  the  young  baron 
both  consolation  and  iustructinn.  She  some- 
times wrote  »bort  nieces  of  instructive  history, 
%B.  bits  of  paper  which  she  left  with  him  in  the 


r,  regardtess  of  the  bkma^le  knew  he 
ififer,  so  eager  he  was  to  inspvove  hsi 
^e-regarded  this  slave  as  hb  nsether. 


EfMfimntktt$mtXA9mnle^»esq.    [I44S 

Md,  mi  to  look  over  Ike^  k^oftea  i 
hia  labour,  re|     " 
was  to  suffer, 
mmd.    He-regarde 

and  was  treated  by  her  as  a  favoarito  child,  hm 
in  four  years  she  died,  and  left  hin  in  the 
deepest  affliction  for  her  loos.  His  usaata^i 
continued  ill  usage,  and  the  innate  awenioo  be 
had  to  shivery,  at  last  determined  huB  ^  «»- 
deavoor  to  maKe  bis  escape.  Yet  he  kept  tfaia 
resolution  to  himself,  having  little  melmaition  to 
converse  with  his  fellow  slaves,  whose  nBBDOCR 
were  no  way  conformable  to  his  ovm.  How- 
ever one  of  them  who  entertoined  the  aanie  de» 
sign,  observing  his  melanchelj^,  broke  his  in- 
tention to  him,  and  informed  htmdiat  bearing 
a  ship  was  ready  to  sail  from*  Dover  (a  neigh- 
bouring port)  to  England,  he  resolved  to  take 
that  opportunity  and  invited  bim  to  partake  bss 
flight.  The  young  baron,  after  aonse  qiseatisus, 
ai^eed  to  the  proposal,  and  went  early  to  bed,  in 
order  by  day-break  to  put  their  prcgeet  in  exe* 
cntiom  But  what  waa  hia  surprise  en  awak- 
ing, contrary  to  enstom^  to  find  tlie  day  a^ 
vanoed,  and  the  fomily  in  conAiBioD.  The 
other  slave,  Jacob,  had  robbed  his  master  and 
fled  with  the  bootyw  Messengers  were  dis- 
palched  in  pursuit  of  him  every  wrf .  How  did 
the  young  baron  Mess  his  good  inrtnne,  thnlhad 
saved  bim  from  such  a  danger,  as  beinr  an  in- 
nocent accomplice  in  Jacob's  villainy !  Heahod- 
dered  at  the  guilt  he  might  have  contmcted  by 
partaking  his  flight.  Jacob  had  net  gone  ff 
miles  when  be  was  retaken  with  his  mnater'ff 
effects,  and  brought  back  to  receive  the  pnnidH 
ment  be  deserved,  after  which  Dranmiond  soU 
him  to  a  planter  at  PbiUdelphm,  aa  fearing  he 
might  take  his  revenge  for  what  he  had  aofW 
fered. 

«  The  young  baron  was  now  aevenieen,  and 
bad  passed  five  years  of  the  aerfitiide,  for 
which'  he  was  sold,  when  weary  of  the  aevcrirr 
of  hbcendition,  in  a  sullen  fit  of  denahr  heM 
the  bouse  of  Drummond,  resolved  to  sofir 
death,  rather  than  be  bronght  back.  Thar 
armed  with  a  bedgmg  bill,  he  set  ont  wiAoal 
knowing  his  courae,  and  aa  be  wa»  aeCiTe  sad 
nhnUe,  had  got  some  miles  befbre  he  wsa 
missed.  Immediate  pursuit  waa  nai 
him,  but  to  no  purpose.  Three  daya  he  y 
dered  in  the  woods,  and  having  but  little  i 
risbmeut,  grew  faint,  when  he  spied  a  river 
which  he  took  for  the  Delawar,  bat  was  indeed 
theSasquahana,  which  nartsPeuniylvaniafroB 
the  Iroquois  nations.  Ue  also  saw  a  town  at 
some  distance,  but  not  caring  to  venture  near 
the  shore,  he  lay  down  at  the  foot  of  a  tree, 
when  fortune  brought  bim  a  present  rdief  to 
plunge  bim  in  new  distresses. 

«*  It  was  now  twilight,  when  he  heard  the 
trampling  of  horses  on  full  gallop,  advancing 
towards  him,  and  lifting  up  his  ^es  from  hii 
covert,  perceived  two  men  well  mounled  ;  one 
of  whom  had  a  woman  behind  and  the  other  a 
portmanteau.  As  these  did  not  seem  to  be  jpor- 
suers,  his  conrsge  revived  on  hearing  the  fore- 
most say  to  the  woman  behind  hinr,  **  Came, 


1446] 


iMf  I&ekmf  MaH  ^Angle^a'r 


A.  0.  17%S. 


[I4SD 


my  dear,  ft  hr  iSfBe  to  faJtt  tome  refrcahinenl, 
•net  this  18  a  eonreimnl  pf ae«.''  Willi'  ttMt  k« 
alighted,  helped  her  off,  and  hie  tttendfemt  fttfh 
teningf  the  horse  to  a  tree,  took  smne  meat  ont 
of  one  of  hit  baf^s,  and  spread  it  on  the  gTaBS*, 
with  a  bottle  of  wine,  and  they  all  sal  down  to 
the  refreshment,  which  onr  yonng  baron  would 
willingly  hare  partook,  if  he  darst.  Himerer, 
in  peeping  at  them,  he  made  a  naise,  that 
alarmed  the  servant,  who  starting  up  saw  him, 
and  cried  to  his  master  they  were  betrayed,  al, 
the  same  time  striking  at  him  with  his  drawn 
cutlass.  He  kneeling  protested  his  innocence, 
and  after  repeating  his  story  preTaile4  on  the 
master  to  ptfy  hi9  misfortnaes«  They  now  in- 
vited him  to  share  their  repast,  which  he 
thankfully  accepted,  after  whicn  they  told  him 
they  were  going  to  Apoquenimink  to  embark 
lor  Holland,  and  would  procure  him  a  passage 
with  them.  This  happy  news  made  him  fbrget 
all  he  bad  suffered,  and  gare  him  new  spirits 
for  his  journey.  They  remounted,  ^nd  her 
followed  on  foot ;  but  they  had*  not  gone  fiir 
through  the  woods,  when  they  saw  by  the 
horses  and  lights  behind  them,  they  were  pur- 
sued. .  The  ladv  gare  all  the  signs  of  the  ut- 
most consternation.  *'  It  is  he,  it  is  he  him- 
self, she  cried,  we  are  lost  for  ever."  The  ap- 
proach of  the  pursuers  gave  no  time  for  deli- 
beration. The  lady  jumped  off,  and  hid  her- 
self amongst  the  trees.  The  gentleOMm  and 
his  senrant  d^w,  and  the  baron  with  his 
hedge  Init,  in  gratitude  thought  himself  bound 
to  assist  the  weakest  side,  but  tlie  comh&t 
was  unequal,  and  they  were  surrounded  and 
taken  prisoners.  The  lady,  who  had  flunted, 
Dnderwent  the  same  fate,  and  in  this  manner 
they  were  conducted  that  night  to  a  village, 
antf  the  next  day  lodged  separately  in  Chester 
gaol. 

**  It  was  here,  too  late,  theyoung  baron  was 
informed  that  the  lady  was  the  daughter  of  a 
rich  merchant,  who  hating^an  mclination  for  a 
young  nran  beneath  her  rank,  was  bv  her 
ftther forced  to  marry  arainst  her  will;  but 
fetill  keeping  company  with  her  first  lover,  (the 
person  taken  with  her)  they  agreed  to  rob  her 
husband  and  leave  the  country,  who  having 
timely  notice,  had  pursued  them,  and  there  was 
no  doubt  but  they  would  suffer  the  rigour  of 
the  law. 

••  The  noble  slave  trembled  at  this  retation, 
be  saw  the  hazard  of  associating  himself  with 
strangers,  and  yet  in  the  circumstances  he 
was  in  he  knew  not  how  to  avoid  it. 

**  The  trial  came  on  next  morning.  The 
lady,  her  lover,  and  servant,  were  condemned 
to  die  for  robbery.  The  sentence  of  the  young 
baron  was  respited,  as  he  did  not  belong  to  the 
guilty  persons,  but  be  was  remanded  to  prison, 
with  orders  that  he  should  be  exposed  every 
day  in  the  market-place  to  public  view,  and 
if  It  could  be  proved,  that  he  nad  ever  been  at 
Chester  befbre,  he  should  be  deemed  accessary 
to  the  robbery  and  suffer  death. 

«*  In  this  suspence  he  remained  5  weeks, 
when  some  affairs  of  traffic  brougbt^^>rum- 


mond\  his  olt  master,  to  Cleilter,  who  m^ 
mediately  reelbiraed  him  as  his  property.  Be^ 
fbre  hitffeparture,  our  voung  ftaron  was  a  me>« 
hinchof]^  spectator  of  the  execution  of  tha 
three  nriminals,  taken*  with  Bim. 

"The- fruit  theyoung  baron  received  fl-ort 
titta  attempt,  was  (by  the  laws  of  that  country) 
to  fiml  the  remaining  two  years  of  hia  servitude 
redoubled,  and  the  soveritv  of  bis  master  pro^ 
portionablv  increased.  However  upon  a  com* 
plaint  mafie  to  the  justices  of  llhat  province,  at- 
tended with  proofs  of  his  ill  usage,  bis  raastef 
was  obliged  to  sell  him  to  another;   but  bo 

S lined  Rttle  by  this  alteration  in  his  condition, 
e  bore  it  notwithstanding  for  three  years  witt^ 
tolerable  patience,  but  conversing  with  soraer 
sailors,  who  were  returning  to  Europe,  itawa* 
kened  all  his  ardour  for  liberty,  and  he  resolred 
at  any  rate  to  venture  a  second  escape.  His 
desiga  proved  again<  abortive ;  he  was  re- taken 
befbre  he  could  get  aboard,  and  thouglr  he  had! 
bM  one  year  to  serve,  be  was  condemned  to  suf<« 
fbr  for  five.  This  last  disappointment  and  ad- 
ditional bondage  quite  sunk  his  sphits.  H« 
fall  into  a  deep  melancholy,  which  appeared  in 
all  his  deportment ;  so  that  hir  new  master  ap- 
prehending he  might  lose  him,  began  to  treat 
him  with  less  austerity  >  and  recommended  him^ 
to  the  care  of  his  wife,  who  being  a  woman  of 
humanity,  often  took  him  into  the  bouse,  and 
gave  him  part  of  snch  provision  as  they  had 
at  their  own  table,  or  in  bis  absenee  ordered 
her  daughter  (who  was  called  Maria)  to  per- 
fonii  the  same  kind  offices.  This  young  girl 
soon  conceived  a  great  tendemesa  for  the  youn^ 
boron,  and  endeavoured  all  the  ways  she  possi- 
bly could  to  relieve  bis  sadness,  which  was 
such  as  gave  him  no  room  to  take  notice  of 
what  otherwise  be  must  have  observed.  It 
happened  she  was  not  the  only  one  on  whom 
the  graeeful  person  of  our  uoble  slave  had 
made  an  impression  ^  a  young  Indian  maid  of 
the  Irokese  nation,  had  distinguished  bhn  from 
bis  follow  slaves,  and  as  she  made  no  secret  of 
her  affection,  used  to  express  her  kindness  for 
him,  by  assisting  him  in  his  daily  toils,  telling 
bim,  if  he  would  marry  her  when  his  time  <^ 
servitude  was  expired,  she  would  work  so  bard 
for  bim,  as  to  save  bim  tbe  expence  of  two 
slaves.  Tbe  Toung  baron  used  all  the  argu- 
ments he  could,  to  persuade  her  to  stifle  K^pas- 
siott  to  which  she  could  hope  no  returns,  ft 
was  on  one  of  these  occasions,  that  Maria,  his 
master^s  daughter,  surprised  him  sitting  witb 
this  Indian  maid,  and  jealousy  awakening  her 
love,  she  loaded  him  with  reproaches,  and  left 
him  without  allowing  him  to  make  a  reply. 

**  Thus  did  our  young  baron  in  his  captivity 
find  himself  tbe  object  of  a  passion,  he  had  no 
taste  or  iiflslraation  for  himself,  ani!  studied  as 
much  to  shun  the  caresses  of  bis  two  mistresses, 
as  others  would  have  done  to  return  them. 
Unluckily  Aferia's  impatience  to  see  him,  car- 
ried her  one  day  to  a  field  distant  from  tbe 
plantation,  where  she  knew  he  worked.  In  her 
%vay  thither,  she  met  her  riral,  bent  on  the 
aame  design.    The  Indiai))  no  longer  mistreiff 


1461] 


17  GEORGE  II.    Trial  in  Ejsdmeni  behoeen  J.  Atm^sky,  nq.    [1459 


of  herself  flew  at  her  like  a  tygieea,  ao  thai  it 
waa  not  without  some  atniggle  she  got  out  of 
her  hands,  and  fled  towards  the  place  where  the 
poble  slave  was  employed.  The  Irokese  find- 
ing her  revenge  disappointed,  and  perhaps 
dreading  tke  consequences  of  the  other's  power 
and  resentment  for  the  assault,  made  directly 
to  a  river  adjacent,  and  plunging  herself  in, 
ended  at  once  her  love  and  her  life. 
.  '*  Maria,  who  saw  this  catastrophe,  was 
brought  home  to  the  house  pale  and  speech- 
less; she  was  put  immediately  to  bed,  and 
when  she  recovered,  all  she  could  say  was  to 
repeat  the  name  of  the  Indian  maid  with  great 
emotion.  This,  joined  to  the  account  of  some 
slaves,  who  had  seen  all  that  passed  between 
them,  and  who  were  witnesses  to  the  Indian's 
late,  greatly  alarmed  her  father  and  mother. 
James  only  (the  noble  slave)  guessed  the  real 
truth  of  the  matter ;  and  as  Maria  often  men- 
tioned his  name,  it  was  concluded  by  her 
]»arents  to  send  him  into  her  room  under  some 
pretence  or  other,  and  place  themselves  so  as 
to  hear  what  passed.  This  stratagem  had  the 
desired  success.  They  heard  their  daughter 
express  the  most  violent  passion^  which  they 
found  was  no  way  encouraged  by  their  slave. 
As  thev  could  not  but  entertain  a  just  opinion 
of  his  honesty  and  prudence,  they  resolved  to 
take  no  notice  of  what  passed ;  but  in  order  to 
cure  their  daughter  of  her  passion,  it  was  con- 
cluded to  ^ve  our  yonnff  baron  the  liberty  his 
late  behaviour  deserved.  The  mistress  soon 
acquainted  him  with  this  good  fortune,  and  he 
new  indulged  thd  pleasing  hopes  of  retommg 
to  Europe,  and  beiuff  restored  to  his  honour 
and  fortune.  He  looked  on  himself  as  already 
free,  when  hia  master  gave  him  notice  he  was 
to  go  with  him  next  day  to  Dover:  but  his 
master,  having  secretly  less  favourable  inten- 
tions, as  he  was  very  covetous,  began  to  re- 
flect, that  Ave  years  the  young  baron  had  to 
serve  was  too  much  to  lose;  and  though  to  bis 
wife  he  pretended  his  intention  to  set  him  free, 
be  secretly  agreed  with  a  planter  near  Chiches- 
ter b  Sussex  county,  where  with  the  usual 
lorms  he  transferred,  or  sold  him  for  the  teriq 
be  had  to  serre. 

«« Never  was  astonishment  equal  to  that  of  the 
noble  sUve  at  finding  the  baseness  and  ingra- 
titude of  Drummond.  He  reproached  him 
with  bis  breach  of  promise ;  and  had  not  those 
present  mterposed,  he  had  probably  made  him 
pay  dear  for  his  perfidy.  His  new  master 
imagining  by  this  conduct,  that  he  was  of  a  tur- 
bulent disposition,  began  to  repent  his  bargain : 
However,  as  he  was  a  generous  good-natured 
man,  he  treated  him  mildly  ;  so  that  his  work 
was  easy,  and  he  had  the  privilege  of  a  good 
collection  of  books,  which  was  a  great  oonsola- 
lion  to  him.  This  kind  usage  had  such  an  ef- 
fect on  his  generous  temper,  that  he  resolved 
patiently  to  wait  the  recovery  of  his  liberty  ; 
but  unluckily  his  master  died  in  three  years, 
and  the  heir  diaposing  of  part  of  the  planUtion, 
be  was  sold  to  a  new  master  in  Newcastle 
oounty,  almost  within  sight  of  Dnunmond's 


plantation.  Here  he  was  iofomed  thai  Uaria, 
bis  old  mistress,  having  bad  a  child  by  oae  ef 
her  father's  white  slaves,  be  was  by  the  laws  of 
the  country  obliged  to  marry  her  ;  and  tber 
were  gone  to  settle  at  a  distant  plantatioOv  wbica 
her  father  had  bought  for  him  ;  and  wbat  nsore 
nearly  concerned  him,  he  was  tdd,  that  two 
brothers  of  Turquoise,  the  Indian  maid,  (whose 
despair  for  him  had  occatiooed  her  tragical 
death)  had  vowed  his  destruction.  As  be  knew 
the  desperate  and  revengeful  temper  of  that 
nation,  he  was  as  much  on  bisguard  as  poostble, 
but  all  his  precaution  had  been  fruitless,  if  Pro- 
vidence had  not  inter  posed  in  bis  iavour. 
These  Indians  watched  him  so  narrowly,  that 
they  attacked  him  one  day  in  the  remoic  pait 
of  the  woods,  and  with  a  knife  had  certainlT 
dispatched  him,  had  not  some  persons,  in  oeardb 
of  a  fugitive  slave,  at  that  insUnt  came  op 
and  seized  the  assassins.  He  escaped  with  a 
slight  wound  in  bis  hip,  and  the  Indians  beiqg 
carried  before  a  justice  were  sentenced  to  pay 
the  surgeon  for  bis  core,  and  the  master  for  the 
loss  of  time  it  would  take  up,  and  to  give  se- 
curity for  their  good  behaviour.  He  con- 
tinued two  months  ill  of  this  wound,  and  nei- 
ther the  surgeon  nor  master  hastened  the  reco- 
very, which  was  against  both  their  iatercsts. 
During  this  indisposition  a  new  accident  ia- 
Tolved  him  in  fresh  difficulties. 

«*  Going  out  one  Sunday  evening    for  flie 
benefit  of  the  air,  he  sat  him  down  ondo-  a 
hedge,  which  parted  his  master's  ground  from 
that  of  a  neighbouring  planter ;  after  be  bad 
read  here  a  while,-  he  found  himaelf  drowsy 
and  fell  asleep ;  and  when  he  awoke  be  per- 
ceived it  was  dark,  and  heard  near  him  the 
voices  of  two  persons,  which  raised  bis  cu- 
riosity.   His  surprise  increased  to  find  bj^  the 
conversation,  that  his  mistress  was  forming  a 
plot  with  Stephano  their  neigfaboor's  slave,  to 
rob  her  husband  and  go  off  with  him  for  Ea- 
repe  in  a  ship,  he  had  prepared  for  that  pur- 
pose. The  noble  youth  was  struck  with  bomr 
at  the  discovery ;   for  the  perfidious  woman  in 
outward  appearance  seemed  to  live  very  hap- 
pily with  her  husband,  who  was  foud  of  her  Is 
excess.    He  resolved  to  prevent  the  villany, 
at  first  by  revealing  the  whole  to  bis  msster ; 
but  reflecting,  that  a  womatf  capable  of  socb 
treachery,  might  have  art  enough  to  make  a 
good  natored  husband  believe  her  innooest,  be 
resolved  to  try  another  method.    He  waited 
till  the  guilty  pair  separated,  and  foUowing  his 
mistress,  hastily  over-took  her,  and  tokl  ho*  he 
was  informed  of  all  that  passed.    He  remoQ- 
strated  to  her   the  baseness  of  her  designed 
flight,  and  ended  with  conjuring  her  to  reflect, 
and  change  her  purpose ;  in  which  case  he  sk- 
snrad  herj  what  had  passed  should  remain  with 
him  for  ever  secret 

**  The  mistress,  finding  herself  discovered, 
pretended  a  sincere  repentance  for  her  faok, 
which  she  promised  him  she  would  nerer  repeat; 
adding  such  marks  of  kindness  to  him,  as  gave 
him  too  much  cause  to  imagine,  her  onlawfid 
passion  had  changed  its  object 
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*'  As  the  young  baron  could  not  prevail  with 
hioiself  tp  gratifv  the  passion  of  his  mistresa, 
she  at  last  oonsidered  him  as  a  dangerous  per* 
son,  and  endeavoured  to  get  rui  of  him  by 
poison ;  which,  though  his  aervnude  was  al- 
most expired,  determined  him  to  make  his 
escape  He  luckily  met  with  a  ship  that 
brought  him  to  Jamaica,  and  in  September 
1740,  he  entered  on  board  one  of  the  ships  of  war 
as  a  common  sailor;  but  a  discovery  being 
soon  made  of  his  birth,  and  several  circum- 
stances of  his  story  remembered  by  some  in  tho 
fleet,  he  was  introduced  to  the  captain,  who 
shewed  him  particular  rmird,  and  the  admiral, 
commiserating  his  misfortunes,  not  only  ac- 
csepted  of  a  petition  for  his  discharge,  but  soon 
sent  him  to  England  to  prosecute  his  claim. 
When  he  arrived,  he  applied  himself  to  a  gen- 
tleman who  had  been  an  agent  for  the  family, 
and  it  was  not  long  before  he  had  an  opportu- 
nity of  giving  a  strong  proof  of  the  justice  of 
his  cause. 

*'  The  woman  who  had  nursed  this  unfortu- 
nate young  nobleman  three  years,  hearing  of 
his  arrival,  and  being  desirous  to  see  him,  was 
introduced  to  another  gentleman,  when  she 
said,  **  You  are  not  my  boy,  you  are  a  cheat.'* 
Afterwards  she  was  brought  into  a  room,  in 
which  were  five  or  six  |^ntlemen  at  a  table, 
and  one  at  a  window  looking  out  of  it,  and  after 
viewing  the  former,  said,  <*  My  boy  is  not 
here,  except  be  be  at  the  window,"  then  seeing 
his  Ace,  the  immediately  cried  out  in  great 


raptnre,  This  is  he,  and  kissed  him.  Bot  being 
asked  to  give  a  particular  drcumstance  whicn 
might  convince  others  that  she  was  not  de- 
ceived, she  answered,  that  he  had  a  scar  on  bis 
thigh ;  for  having  in  his  father's  house  seen 
two  gentlemen  Teaming  to  fence,  the  foils 
being  carried  away,  he  and  his  young  play- 
fellow got  two  swords,  and  went  to  rencing, 
by  which  he  received  a  deep  woand  in  the 
thigh.  Upon  examination,  the  scar  of  it  was 
very  vinUe." 

The  reader  may  perceive  some  eonfusioa  in 
the  preceding  Narrative ;  what  degree  of  authen* 
ticity  it  possesses  I  pretend  not  to  determine. 


James  Annesley,  esq.  died  January  5, 1760. 
He  was  twice  married ;  first,  to  a  daughter  of 
Mr.  Chester,  at  Staines-Bridge  in  Middlesex  ; 
bv  whom  he  had  one  son  and  two  daughters; 
The  son,  James  Annesley^  esq.  died  November 
1763,  S.  P.  and  the  eldest  daughter  is  manri^ 
to  Charles  Wheeler, esq.  son  orthe  bite  captain 


Wheeler  in  the  Guinea  trade:  secondly, 'to  a 
daughter  of  sir  Thomas  J' Anson  of  Bounds, 
nearTunbridge,  in  Kent,  gentleman-porter  of 
the  Tower,  by  whom  he  bad  a  daughter  and  a 
son,  who  are  both  dead;  the  son,  aged  about 
seven  years,  died  about  the  beginning  of  1764; 
and  the  daughter,  aged  about  twelve^  died  in 
May  1765.    Potsmt  Edttion, 
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